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Statement of the Case

Cynthia Lou Mabrey, Petitioner, brings this appeal from an action of the Board of Trustees of the Grand Prairie Independent School District (GPISD), Respondent, nonrenewing Petitioner's contract of employment.  On October 1, 1982, a hearing was conducted on Petitioner's Motion for Summary Judgment before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.  On January 6, 1983, the Hearing Officer issued his Proposal for Decision concluding, inter alia, that Petitioner's motion was meritorious and should be granted.  On March 15, 1983, the State Commissioner of Education issued an Interim Order concluding that Petitioner's motion was not appropriate because there existed a genuine issue as to a material fact; i.e., whether Petitioner had waived her contractual right to notice of nonrenewal on or before April 1, 1982.  The order further directed that an evidentiary hearing be convened to determine that issue.  On February 24, 1984, a hearing was conducted pursuant to the referenced Interim Order.

On April 9, 1984, the Hearing Officer issued a second Proposal for Decision concluding, inter alia, that Petitioner's appeal should be denied.  Petitioner's exceptions thereto and Respondent's replies to Petitioner's exceptions were received on May 2, 1984 and May 10, 1984, respectively.

Petitioner is represented by Mr. Truman W. Dean, Attorney at Law, Houston, Texas.  Respondent is represented by Mr. John Wright and Ms. Jane Alonzo, Attorneys at Law, Grand Prairie, Texas.

The Findings of Fact and Conclusions of Law of the State Commissioner of Education in his Interim Order of March 15, 1983, are incorporated by reference into this Proposal for Decision, as if set forth verbatim herein.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher pursuant to a written contract signed on November 30, 1981, for a term beginning December 1, 1981, and ending May 28, 1982.  Paragraph three of the contract reads as follows:

The School District may terminate the employment of the Teacher at the end of the contract period set forth; provided, however, notice of intention to terminate the employment shall be given by the School District to the Teacher on or before the 1st day of April preceding the end of the employment term fixed herein.  A written statement of termination of employment, delivered personally or mailed by prepaid certified or registered mail to the Teacher at the address of the Teacher shown on the records of the School District shall be considered Notice as of the time of mailing.

(See Local Record, Ex. 2).

2. Respondent has not adopted the probationary/continuing provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

3. On January 14, 1982, Respondent revised its policies relating to employment matters in response to the enactment of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983).  (See Pet. Ex. 1).

4. On February 4, 1982, Petitioner was evaluated by her principal, Ms. Elizabeth Ann Burton.  In her evaluation, Burton cited Petitioner with certain deficiencies and noted on the evaluation that, as a result, Burton could not recommend Petitioner for renewal for the 1982-83 school year.  (Tr. 61, 107).

5. Having received Burton's evaluation, Petitioner contacted Ms. Esperanza Carrillo, a UniServ Representative with the Texas State Teachers Association.  Carrillo contacted Mr. Don Pennock, GPISD director of personnel and arranged for a conference regarding the evaluation.  Accordingly, on February 11, 1982, Pennock and Burton met with Petitioner and Carrillo.  During the course of the meeting, Petitioner expressed, through Carrillo, that she had not been employed with GPISD for a sufficient period of time to allow a meaningful evaluation of Petitioner's performance.  Petitioner suggested that her evaluation should be conducted sufficiently in the future so as to give Petitioner an adequate chance to prove her abilities.  All parties agreed that Petitioner's point was well taken and that her suggestion should be adopted.  It was also agreed that Petitioner should be evaluated on or about May 1, 1982.  Pennock then destroyed the February 4 evaluation.  (Tr. 32, 34, 41, 64-65, 103-04, 134).

6. Petitioner was mindful that the recommendation of Burton not to renew Petitioner's contract could negatively affect her chances for future employment with Respondent, and this concern admittedly motivated Petitioner's request for a delayed evaluation.  (Tr. 145-46).

7. During an executive session of Respondent's Board of Trustees on March 11, 1982, Pennock informed the Board of the agreement of February 22, emphasizing that delaying Petitioner's evaluation until May 1 was with Petitioner's consent.  As a result, the Board decided not to act on Petitioner's renewal until after the subsequent evaluation.  (Tr. 25-30).

8. Thereafter, Pennock authored a letter to Petitioner on March 12, 1982, confirming that Petitioner would be evaluated on May 1 and that any recommendation or action on her renewal by Respondent's Board would be delayed until that date.  (See Pet. Ex. 3).

9. On April 30, 1982, Petitioner was evaluated for the second time by Burton and was, once again, found to be deficient in certain areas.  As in the February 4 evaluation, Burton recommended that Petitioner not be renewed.  (See Resp. Ex. J).

10. On May 29, 1982, Pennock posted a letter to Petitioner notifying Petitioner of the following action by Respondent's Board:

The Board of Trustees, during their May 13 board meeting, accepted the renewal and non-renewal recommendations presented for those employees who were employed after the last of November.  These were delayed for recommendation to provide sufficient time and opportunity for proper assessment of performance and for the teacher to correct any identified deficiencies.

The Recommendation made for non-renewal of your contract identified deficiencies on your evaluation report which were within your ability to correct.  Unfortunately, the efforts made were not satisfactory for continued employment with the Grand Prairie Independent School District.  You were provided a copy of your evaluation report, conducted on April 30, 1982, which is attached.  Also attached is the communique dated February 11, 1982.  These documents set out the reasons for such non-renewal recommendation.

With the Board of Trustees acceptance of the recommendation made, you are again notified that your term of employment will terminate at the end of the current school year.

If you would prefer not to have a recommendation for non-renewal as part of your records, a resignation letter will be accepted and the administrators recommendation for non-renewal deleted from your evaluation report.

(See Pet. Ex. 2).

11. On June 22, 1982, a hearing was conducted before Respondent's Board regarding Petitioner's proposed nonrenewal.  The hearing culminated with a majority decision not to renew Petitioner's employment contract for the 1982-83 school year.

Discussion

As the evidence does not establish that Respondent has adopted the continuing contract provisions of Tex. Educ. Code Ann., §§13.101 - .116 (Vernon 1972) and since Petitioner has been declared by the State Commissioner of Education to be a probationary employee (See Interim Order, March 15, 1983), the dispositive issue presented by this appeal is whether Petitioner waived her right to notice of nonrenewal as guaranteed in her employment contract.

In order to find a waiver of Petitioner's contractual right, it must be determined that Petitioner intentionally relinquished the questioned right.  D. C. Hall Transport. Inc. v. Strickland Transp. Co., 285 S.W.2d 388 (Tex. Civ. App. - - Fort Worth 1955, no writ); Smith v. McKnight, 240 S.W.2d 368 (Tex. Civ. App. - - Amarillo 1951, writ ref'd. n.r.e.).  Although Petitioner's uncontroverted testimony was that, prior to May 1983, Petitioner had no knowledge of the contents of her contract or her right to notice of nonrenewal on or before April 1, 1983, Petitioner is, nevertheless, charged with notice of those provisions of her contract.  Petitioner may not rely on the absence of actual notice when any responsible inquiry; i.e., the examination of her contract, would have apprised her of the contents therein.  Portman v. Earnhart, 343 S.W.2d 294 (Tex. Civ. App. - - Dallas 1961, writ ref'd n.r.e.).

Having been charged with notice, it is beyond argument Petitioner was a most willing participant in the agreement reached during the February 11, 1982 conference.  Indeed, the evidence indicates that the concept of delaying Petitioner's evaluation was proffered by Petitioner through her representative.  Moreover, Petitioner candidly admitted that her request for a delayed evaluation was motivated by her concern over the weight of Burton's negative recommendation if such were to reach Respondent's Board.

In summary, the evidence adduced establishes that Petitioner willingly and knowingly entered into the agreement of February 11, 1982, in order to induce Respondent's administration to refrain from submitting the February 4, 1982 evaluation and accompanying recommendation to Respondent's Board.  By so acting, Petitioner waived her right to notice of nonrenewal on or before April 1, 1982, and may not now complain of Respondent's failure to so act.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. There is no evidence that would establish that Respondent has adopted the provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

2. As Petitioner has been found by the State Commissioner of Education to be a probationary employee, the provisions of Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982) are not applicable to this appeal.

3. Petitioner waived her contractual right to notice of nonrenewal on or before April 1, 1982.

4. Respondent's nonrenewal of Petitioner's contract of employment was not arbitrary, capricious, or unlawful.

5. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  29th  day of  June  , 1984.

__________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 29th day of JUNE, 1984 is hereby AFFIRMED, and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  8th  day of SEPTEMBER, 1984.

____________________________________

PAUL MATHEWS, ACTING-CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Cynthia Lou Mabrey, Petitioner, brings this appeal from an action of the Board of Trustees of the Grand Prairie Independent School District (GPISD), Respondent, nonrenewing Petitioner's term contract of employment.  A hearing on Petitioner's Motion for Summary Judgment was held on October 1, 1982, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.  On January 6, 1983 the Hearing Officer issued a Proposal for Decision in which he recommended that Petitioner's appeal be granted.  Both parties have responded to that Proposal in writing.

Petitioner was represented by Mssrs. Truman Dean and Leonard J. Schwartz, Attorneys at Law, Austin, Texas.  Respondent was represented by Mr. John Wright, Attorney at Law, Grand Prairie, Texas.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher pursuant to a written contract signed on November 1, 1981, for a term beginning December 1, 1981, and ending May 28, 1982.  Paragraph three of the contract reads as follows:

The School District may terminate the employment of the Teacher at the end of the contract period set forth; provided, however, notice of intention to terminate the employment shall be given by the School District to the Teacher on or before the 1st day of April preceding the end of the employment term fixed herein.  A written statement of termination of employment, delivered personally or mailed by prepaid certified or registered mail to the Teacher at the address of the Teacher shown on the records of the School district shall be considered Notice as of the time of mailing.

(See Local Record Ex. 2).

2. Respondent has not adopted the probationary/continuing provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

3. On January 14, 1982, Respondent revised its policies relating to employment matters in response to the enactment of the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982).  Respondent's revised policies provided for the probationary period of employment as contemplated by §21.209.  (See Local Record Ex. 13 page 3).

4. On February 3, 1982, Mrs. Anne Burton, Petitioner's principal, counseled Petitioner regarding Petitioner's annual written performance evaluation.  Principal Burton pointed out several performance areas deemed by her to be deficient and indicated that the present evaluation would not support a recommendation by her for Petitioner's renewal.  (Tr. 11, 19, 20, 34-36).

5. On February 11, 1982, Petitioner and a representative from the Texas State Teachers Association conferred with Principal Burton and Mr. Don Pennock, GPISD Director of Personnel, regarding Petitioner's performance evaluation.  At that meeting, Petitioner and the members of the administration present agreed that Petitioner would be reevaluated sometime later in the year.  (Tr. p. 35).

6. On April 30, 1982, Burton conducted a second performance evaluation of Petitioner.  This second evaluation also indicated that Petitioner was deficient and concluded with Purton's recommendation for Petitioner's nonrenewal.  (See Local Record Ex. 9; Tr. 11, 15, 19, 34-36).

7. On May 29, 1982, Pennock wrote a letter to Petitioner, advising her that Respondent's Board of Trustees had accepted the recommendation to nonrenew Petitioner's contract at their regular meeting on May 13, 1982.  (See Local Record Ex. 10).

8. Petitioner's request for a hearing before Respondent's Board of Trustees was granted.  (See Local Record Exs. 11 and 12).  The hearing was held on June 22, 1982, and culminated in a decision by majority vote to nonrenew Petitioner's contract.

Discussion

Petitioner asserts that the Board's action to nonrenew her contract is invalid because she was not given notice by April 1 of (1) proposed nonrenewal as required by §21.205(a) of the Term Contract Nonrenewal Act (Tr. p. 25) and (2) intention to terminate employment as required by paragraph three of her employment contract (Tr. p. 5-6).  Respondent, on the other hand, contends that (1) Petitioner was a probationary teacher and, therefore, not entitled to notice under §21.205(a) (Tr. p. 12); (2) even if she was not probationary, Petitioner waived her right to notice by April 1 under §21.205(a); and (3) she also waived her right to notice by April 1 under the contract (Tr. 31).

Probationary Issue

Petitioner signed her contract on November 30, 1981.  (Local Record Ex. 2).  On January 14, 1982, as a part of a "Term Contract Nonrenewal Policy," enacted to comply with the Term Contract Nonrenewal Act, the Board of Trustees of GPISD adopted a probationary policy, which Respondent contends is applicable to Petitioner.  (Tr. p. 12).  Petitioner, on the other hand, contends that she could not be made probationary after signing her contract, since she signed it after August 31, 1981, the effective date of the Term Contract Nonrenewal Act, and acquired property rights under the Act at that time.  (Tr. p. 25-26).

The Act does not state when a probationary policy must be adopted in order to be effective.  It simply authorizes the board of trustees to provide for a probationary period not to exceed the first two years of continuous employment in the district.  Tex. Educ. Code Ann. §21.209 (Vernon Supp. 1982-83).  Presumably, in order to comply with §21.204, which requires that notice of a proposed nonrenewal be given on or before April 1, a probationary policy would have to be adopted by that date in order to be effective.  Before April 1, 1982, however, the status of first and second year teachers in Texas was contingent on whether the local board of trustees adopted a probationary policy when it adopted policies in accordance with the Act.  Therefore, Respondent's probationary policy is effective as to Petitioner since (1) the Act itself put her on notice that the Board of Trustees was required to enact policies in accordance with the Act; (2) the Board of Trustees had not yet enacted such policies when Petitioner signed her contract; and (3) the Act authorizes the Board of Trustees to adopt a probationary policy.  Therefore, Petitioner was not entitled to notice by April 1 under §21.204(a), since the provisions of the Term Contract Nonrenewal Act do not apply during a probationary period.  Tex. Educ. Code Ann. §21.209 (Vernon Supp. 1982-83).

Waiver

Because Petitioner was probationary, she had no right to notice by April 1 which she could waive.  However, the provision in paragraph three of Petitioner's employment contract, which requires that notice of intention to terminate employment be given by April 1, is not dependent on Petitioner being nonprobationary.  Therefore, the issue raised by Respondent (i.e., that Petitioner waived her right to notice under the contract) must be decided before a final order can be issued in this appeal.

Respondent asserts that Petitioner waived her right to notice by April 1 when she agreed to a later evaluation at the conference she attended on February 11, 1982 with Principal Burton and Don Pennock, GPISD Director of Personnel.  (Tr. p. 21, 32).  Petitioner, on the other hand, contends that only the Board of Trustees had the authority to agree to a modification of her contractual rights on behalf of the district and that, therefore, her right to notice by April 1 was not waived, because the board of trustees took no action to extend the date or to modify Petitioner's contract in any way.  (Tr. p. 23-24).

Petitioner is correct that both parties to a contract must agree to a modification of their contract in order for the modification to be effective, Mandril v. Kasishke, 620 S.W.2d 238, 244 (Tex. Civ. App. - - Amarillo 1981, no writ); however, a waiver of a contractual right is essentially unilateral in character.  Reserve Life Insurance Co. v. Martin, 312 S.W.2d 321, 322 (Tex. Civ. App. - - Fort Worth 1981, no writ).

"Waiver" has been frequently defined as an intentional relinquishment of a known right or intentional conduct inconsistent with claiming it.  Massachusetts Bond & Ins. Co. v. Orkin Exterm. Co., 416 S.W.2d 396, 401 (Tex. 1967).  The stipulations of the parties raise the issue as to whether a waiver has occurred pursuant to this definition, but do not conclusively establish the fact either way.  Therefore, this appeal should be set for an evidentiary hearing for the purpose of determining whether Petitioner waived her right to notice by April 1 under paragraph three of her employment contract.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was a probationary teacher at GPISD during the 1981-82 school year.

2. Summary judgment is not appropriate in this instance, because there exists a genuine issue as to a material fact.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that an evidentiary hearing be held for the purpose of determining whether Petitioner waived her contractual right to notice by April 1 of the school district's intention to terminate her employment with the district.

SIGNED AND ENTERED this  5th  day of  May  , 1983.

________________________________
RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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