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Statement of the Case

     Petitioner, Southwest Independent School District, 

requests suspension or cancellation of the Texas Teacher's 

Certificate of Respondent, Otila Ortiz, No. XXX-XX-XXXX, 

pursuant to Tex. Educ. Code +13.046(a)(3).  

     A hearing was held on August 8, 1991, before Debra 

Ravel, the Hearing Officer appointed by the State 

Commissioner of Education.  Petitioner is represented by Mr. 

Paul W. Hunn, Attorney at Law, Austin, Texas.  Respondent is 

represented by Mr. Arnulfo Oritz, Attorney at Law, Austin, 

Texas.


On Sepember 25, 1991, the Hearing Officer issued a 

Proposal for Decision recommending that Petitioner's request 

be granted and that Respondent's Texas Teacher Certificate 

be suspended for a period of one year from the date of 

abandonment.  No exceptions to the Proposal for Decision 

were filed.

Findings of Fact


After due consideration of the evidence and matters 

officially noticed, in my capacity as State Commissioner of 

Education, I make the following Findings of Fact:


1.  Respondent, Otila Ortiz, a special education 

teacher, holds Texas Teacher Certificate No. XXX-XX-XXXX.  

(Tr. 193-194; Pet. Ex. 1).


2.  Respondent was originally hired by Petitioner, 

Southwest Independent School District, in the fall of 1987, 

to teach emotionally disturbed students in a special 

self-contained unit at Southwest High School.  (Tr. 18).


3.  Respondent resigned twice, once in the fall of 

1987, and once in May of 1988, but reconsidered her decision 

on both occasions and was rehired, pursuant to her request, 

for the 1988-89 school year.  (Tr. 20-22).


4.  Respondent was rehired for the 1989-90 school year 

pursuant to a term contract with Petitioner, executed by 

Respondent in March of 1989, to work 183 days according to 

the hours and dates set by the district.  (Pet. Ex. 1; Tr. 

180).


5.  Petitioner will generally release teachers from 

their contracts provided their resignations occur prior to 

August 1st of the year in which they are employed.  (Tr. 23; 

Pet. Ex. 1).


6.  Respondent sent two separate letters dated August 

9, 1989, to the assistant superintendent for personnel, 

attempting to resign from her position with Petitioner.  One 

letter stated, in pertinent part:  " ...the only reason I am 

resigning is because of the long distance to work.  I 

recently purchased a house in Thousand Oaks and have just 

been offered a job near my house."  (Tr. 22-23; Pet. Ex. 1).


7.  In response, the assistant superintendent for 

personnel met at least twice with Respondent in August of 

1989, and explained that (1) she should have submitted her 

resignation prior to August 1st; (2) the resignation would 

not be accepted since the district did not have a suitable 

replacement; and (3) only the board of trustees had the 

power to release her from her contract.  (Tr. 25-26).  


8.  On November 2, 1989, Respondent sent a letter to 

her principal requesting to be released from her teaching 

contract at the end of the semester.  This letter was sent 

after an assistant principal informed Respondent of the need 

to submit a letter of resignation and also explained that 

the district would officially release Respondent only after 

a replacement was found.  (Tr. 27, 110; Pet. Ex. 1).


9.  The end of the fall semester for Petitioner 

district during the 1989-90 school year was at the end of 

January, 1990.  (Tr. 27).


10.  In response to Respondent's resignation letter, 

the assistant superintendent for personnel sent a letter to 

Respondent, dated November 8, 1990, acknowledging receipt of 

Respondent's request to be released from her contract and 

stating the release "will be acted upon as soon as a 

suitable replacement can be hired."  Respondent did not 

receive this letter until after she left employment with the 

district because it was not sent to Respondent's correct 

address.  (Pet. Ex. 1; Tr. 163).


11.  Petitioner attempted to find a suitable 

replacement for Respondent by contacting colleges that offer 

special education certification and asking  whether any 

students graduating mid-year were interested in employment.  

Also, because special education is considered a "critical 

area" in terms of personnel, Petitioner has a policy to 

encourage anyone seeking employment in special education to 

come in, fill out an application and be interviewed.  (Tr. 

75, 201-202).


12.  The assistant superintendent for personnel 

returned from her winter holiday and found a request for 

Respondent's credentials from a school district in 

California.  At that time, after investigation, she 

determined for the first time that Respondent left her 

position on December 15, 1989, by turning in her keys to the 

school secretary and stating to the secretary that she was 

quitting and not coming back.  (Tr. 28-29; Pet. Ex. 1).


13.  The assistant superintendent for personnel sent 

several letters to Respondent requesting that she return and 

explained to her during at least two telephone conversations  

the seriousness and potential consequences to her 

certification of abandoning her contract with the district.  

(Tr. 33-34).


14.  At the time Respondent left her employment no 

suitable replacement had been found and Petitioner was 

unable to fill Respondent's position for the remainder of 

the school year.  (Tr. 202).


15.  Prior to leaving her employment with Petitioner, 

Respondent never placed Petitioner on formal or informal 

notice, through the filing of a grievance or otherwise, that 

she had complaints or concerns regarding her working 

conditions.  (Tr. 192).


16.  On January 15, 1990, Petitioner's board of 

trustees refused to release Respondent from her teaching 

contract and unanimously passed a resolution directing the 

superintendent to file a complaint with the Commissioner of 

Education seeking action against Respondent's Texas teaching 

credentials, pursuant to Tex. Educ. Code +13.046(a)(3), 

alleging that Respondent, "after entering into a written 

contract with the Board of Trustees of the Southwest 

Independent School District, has without good cause and 

without the consent of the trustees abandoned the contract."  

(Tr. 34-36; Pet. Ex. 1). 


17.  Respondent's employment with the district was 

terminated, after notice to Respondent, and after a hearing 

at which Respondent was not present, based on abandonment of 

contract.  (Tr. 34-36; Pet. Ex. 1).

Discussion

     Tex. Educ. Code +13.046(a)(3) authorizes the State 

Commissioner of Education to sanction a teacher's 

certificate upon complaint made by a local board of 

trustees.  The local board must show that the teacher 

entered into a written contract of employment and, 

subsequently, abandoned that contract without the consent of 

the board.  Petitioner has established such a prima facie 

case under +13.046(a)(3).

     Once abandonment is established, the teacher has the 

burden to show "good cause" existed for his or her actions.  

Harlingen C.I.S.D. v. Garcia, Docket No. 022-TTC-981 

(Comm'r Educ., July 1982) at 6.  Because +13.046 provides no 

definition of "good cause," the Commissioner has discretion 

to determine the presence or absence of "good cause" from 

the totality of the circumstances.  Hardin-Jefferson I.S.D. 

v. Hutchison, Docket No. 056-TTC-1281 (Comm'r Educ., June 

1982).

     Here, Respondent presented evidence in support of her 

position that good cause existed for leaving the district 

because working conditions were unsafe.  Specifically, 

Respondent expressed concern over (1) the constant use of 

abusive language by students, (2) being detained by a 

student in her classroom for approximately forty-five 

minutes during a pep rally after school hours; (3) being 

slapped by a student who was then removed from school for 

the remainder of the school year, (4) the need for a 

full-time teacher's aide; and (5) her lack of training 

teaching emotionally disturbed as opposed to mentally 

retarded students.  This same evidence, however, also 

establishes that Respondent's concerns and complaints were 

long-standing and did not emerge suddenly and unexpectedly 

during the fall semester of the 1989-90 school year.  As 

stated in Killeen I.S.D. v. Jones, Docket No. 073-TTC-1085 

(Comm'r Educ., Oct. 1986) at 5, "[a] teacher's decision that 

long-brewing problems are no longer tolerable will not 

usually justify abandonment."  

     Further, Respondent acknowledged that she never placed 

her supervisor or any member of the administration on formal 

or informal notice, through the filing of a grievance or 

otherwise, that she considered her working conditions unsafe 

to her physical or emotional health.  See, e.g., 

Hardin-Jefferson I.S.D. v. Hutchison, supra, at 4, stating 

"it is relevant that Respondent made no effort to resolve 

the dispute through  normal administrative channels."  See 

also, Oakwood I.S.D. v. Davis, Docket No. 036-TTC-1182 

(Comm'r Educ., June 1983).

     It is therefore held that Respondent failed to 

establish that "good cause" existed for abandoning her 

employment.

     The next question is the appropriate sanction for a 

teacher who has abandoned his or her contract.  Factors to 

be considered  include (1) the amount of notice the teacher 

gave the district, (2) whether the teacher has shown good 

faith in his or her dealings with the district, (3) the 

efforts of the district to find a replacement, (4) the harm 

caused to public education, and (5) the effect of the 

sanction on the teacher and others similarly situated.  

Harlingen C.I.S.D. v. Sanchez, Docket No. 059-TTC-184 

(Comm'r Educ., Sept. 1984).  Having carefully considered the 

record herein in light of these factors and "the absence of 

extenuating circumstances such as youth, family illness or 

an offer to continue teaching until a replacement is found," 

Waelder I.S.D. v. Heath, Docket No. 051-TTC-1186 (Comm'r 

Educ., March 1987), the appropriate sanction herein is the 

suspension of Respondent's Texas Teacher Certificate for a 

period of one-year from the date of abandonment, to wit: 

from December 16, 1989, through and including December 15, 

1990.

Conclusions of Law


After due consideration of the record, matters 

officially noticed, and the foregoing Findings of Fact, in 

my capacity as State Commissioner of Education, I make the 

following Conclusions of Law:


1.  Respondent, Otila Ortiz, holder of Texas Teacher 

Certificate No. XXX-XX-XXXX, abandoned her written contract 

of employment with Petitioner without good cause and without 

the consent of the board of trustees.


2.  Pursuant to Tex. Educ. Code +13.046(a)(3), the Texas 

Teacher Certificate of Respondent Otila Ortiz, No. 

XXX-XX-XXXX, should be suspended for a one-year period, from 

December 16, 1989, through and including December 15, 1990.


3.  Petitioner should be ordered to return the school 

district copy of Respondent's Texas Teacher Certificate 

immediately to the Texas Education Agency, Division of 

Teacher Records, if it is still in possession of said 

certificate.


4.  Respondent should be ordered to return the 

teacher's copy of her Texas Teacher Certificate immediately 

to the Texas Education Agency, Division of Teacher Records.


5.  The Texas Education Agency, Division of Teacher 

Records, should be ordered to prepare and distribute 

appropriate notices informing the public of the suspension 

of Respondent's Texas Teacher's Certificate.


6.  The Texas Education Agency, Division of Teacher 

Records, should be ordered to include the period of 

suspension on the face of Respondent's Texas Teacher 

Certificate upon reissuance and upon the face of any and all 

other Texas educational credentials issued to Respondent in 

the future.


7.  Petitioner's request to the Commissioner of 

Education to take action against the Texas teaching 

credentials of Respondent should be GRANTED.

O R D E R


After due consideration of the record, matters 

officially noticed, and the foregoing Findings of Fact and 

Conclusions of Law, in my capacity as State Commissioner of 

Education, it is hereby


ORDERED that Petitioner's request be, and is hereby, 

GRANTED, and Respondent's Texas Teacher Certificate No. 

471-66-44-94 is hereby SUSPENDED for a one year period, from 

December 16, 1989, through and including December 15, 1990.


IT IS FURTHER ORDERED that Petitioner return the school 

district's copy of Respondent's Texas Teacher Certificate 

immediately to the Texas Education Agency, Division of 

Teacher Records, if in possession of said Certificate.


IT IS FURTHER ORDERED that Respondent return the 

teacher's copy of her Texas Teacher Certificate immediately 

to the Texas Education Agency, Division of Teacher Records.


IT IS FURTHER ORDERED that the Texas Education Agency, 

Division of Teacher Records, prepare and distribute 

appropriate notices informing the public of the suspension 

of Respondent's Texas Teacher Certificate.


IT IS FURTHER ORDERED that the Texas Education Agency, 

Division of Teacher Records, include the period of 

suspension on the face of Respondent's Texas Teacher 

Certificate upon reissuance and upon the face of any and all 

other Texas educational credentials issued to Respondent in 

the future.


SIGNED AND ISSUED this _____ day of ________________, 

19_____.
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LIONEL R. MENO
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