DOCKET NO.  199-TTC-391

TEXAS EDUCATION AGENCY,

§

BEFORE THE STATE

DIVISION OF EDUCATIONAL

§

PERSONNEL RECORDS

§

V.

§

COMMISSIONER OF EDUCATION

§

LOUIS B.  JACKSON

§

TTC #XXX-XX-XXXX

§

THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case

Petitioner Texas Education Agency, Division of Teacher Records, brings this action to revoke all Texas teaching certificates of Respondent for unworthiness to instruct the youth of this State pursuant to Texas Education Code §13.046(a)(2).

A hearing on the merits of this matter was heard on October 22, 1991.  Petitioner was represented by Terry J.  Johnson, Attorney at Law, Austin, Texas.  Respondent was represented by John F.  DeMille, Attorney at Law, Houston, Texas.

Exceptions and replied were timely filed and considered.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Louis B.  Jackson is the holder of Texas Teaching Certificate number XXX-XX-XXXX, having continuously held said certificate from December 18, 1976 to the present.  (Pet.  Rev., Answer; Official Notice).

2.  The Grand Jury of Harris County, duly organized at the May 1977 term of the 185th District Court of Harris County, then and there returned an indictment in cause number 264656 charging that Respondent, unlawfully with intent to arouse and gratify the sexual desire of himself, on or about May 8, 1977 had deviate sexual intercourse with a person under the age of seventeen years and not his spouse, by placing his penis in the mouth of said person.  (PX-4).

3.  On January 23, 1978, Respondent pleaded guilty in cause number 264656, in the 230th District Court of Harris County, Texas, to the charge cited above.  (PX-1).

4.  On January 23, 1978, Petitioner signed a written "Stipulation of Evidence" in cause number 264656, before the 230th District Court of Harris County, Texas, stating the following:

I waive my right against self-incrimination and confess the following facts: That I Louis B.  Jackson in Harris County, Texas on May 8, 1977, did then and there unlawfully with intent to arouse and gratify the sexual desire of myself have deviate sexual intercourse with [a specified individual], hereafter styled the complainant, a person under the age of seventeen years and not his [sic] spouse, by placing his [sic] penis in the mouth of the complainant.

(PX-2).

5.  On January 23, 1978, the 230th District Court of Harris County, Texas, found Respondent guilty in cause number 264656 of the felony offense of sexual abuse of a child based on the "Stipulation of Evidence" quoted above, and sentenced him to confinement in the Texas Department of Corrections for four years.  (PX-1).

6.  Respondent's sentence was suspended by the court in cause number 264656, and he was placed on adult probation for the four years commencing January 23, 1978.  (PX-1).

7.  On February 14, 1980, the 230th District Court of Harris County, Texas, entered the following order in cause number 264656:

It appears to the Court, after considering the recommendation of the defendant's probation officer, and other matters and evidence to the effect that the defendant has satisfactorily fulfilled the conditions of probation during a period of over one-third of the original probationary period to which he was sentenced.  Therefore, the period of probation is terminated.

It is therefore the order of the Court that the defendant be and he is hereby permitted to withdraw his plea of guilty, the indictment against defendant be and the same is hereby dismissed and the Judgment of Conviction be hereby set aside as provided by law.

(RX-1).

8.  Since February 14, 1980, Respondent has continuously held Texas Teaching Certificate number XXX-XX-XXXX without any complaint or action against said certificate.  (Record; Official Notice).

9.  On his TTAS performance evaluations for both school year 1988-89 and school year 1989-90, Respondent received ratings of "Exceeds Expectations." (RX-2, RX-3).

10.  On March 4, 1991 Petitioner filed this action to revoke the Texas Teaching Certificate of Respondent.  (Record).

11.  The record does not contain evidence concerning Respondent's rehabilitation.  (Record).

12.  Respondent's date of birth was October 11, 1950.  (Official Notice).

Discussion

The Commissioner of Education is authorized to sanction the certificate of a teacher only "on satisfactory evidence that the holder is a person unworthy to instruct the youth of this state." Tex.  Educ.  Code §13.046(a)(2).

Respondent raises the issue of laches, asserting that this agency has certified him as a teacher continuously for the fifteen years since the only incident raised against him, and it took no action.  For technical reasons, such a defense does not lie under the facts presented here.  Specifically, there has been no showing that Petitioner's delay in bringing this proceeding has resulted in any injury to Respondent's legal position.  See Rogers v.  Ricane Enterprises, Inc., 772 S.W.2d 76 (Tex.  1989).  Similarly, although criminal prosecution for sexual abuse of a child is barred after ten years, there is no statute of limitations for revoking a teacher's certificate.  Tex.  Code Crim.  Proc.  Art.  12.01(2)(D).  However, there is a requirement that Petitioner provide satisfactory evidence that a teacher is currently unworthy to instruct the youth of this state.  The central question here is how the Commissioner should determine this issue where the only evidence of unworthiness is fifteen years old.

In Amezcua v.  TEA, DTR, Docket No.  101-TTC-390 (Comm'r Educ., Nov.  1990), the Commissioner was called upon to interpret the phrase, "unworthy to instruct the youth of this state" as applied to allegations of criminal conduct.  In that case, as here, the Division of Teacher Records sought revocation of a teacher's credentials for criminal conduct demonstrating "unworthiness" under §13.046(a)(2).  Pursuant to Article 6252-13c, Revised Civil Statutes, the State Board of Education promulgated 19 TAC §141.5(b) to define all the crimes it considered to be directly related to a teacher's duties and responsibilities.  The Commissioner in Amezcua held:

Where criminal conduct by a teacher is alleged ...  the Commissioner of Education may look to ...  19 TAC §141.5 for guidance because it is directly on point, provides clear standards and, consequently, clear notice of prohibited conduct, and has the force and effect of law.

Amezcua, 4-5; see Art.  6252-13c, §4(b); 19 TAC §141.5(b).  This decision announced that the Commissioner would be guided by section 141.5(b) in determining what criminal conduct "may be considered to relate directly to the duties and responsibilities of the teaching profession," regardless of whether agency action is brought under article 6252-13c or section 13.046(a)(2).

There is no doubt in this case that conviction of the particular crime at issue (in contrast to that in Amezcua) supports revocation under Article 6252-13c.  See 19 TAC §141.5(b)(3).  However, section 4(c) of that Article also provides, in relevant part:

[T]he licensing authority, in determining the present fitness of a person who has been convicted of a crime, shall consider the following evidence:

(1) the extent and nature of the person's past criminal activity;

(2) the age of the person at the time of the commission of the crime;

(3) the amount of time that has elapsed since the person's last criminal activity;

(4) the conduct and work activity of the person prior to and following the criminal activity; [and]

(5) evidence of the person's rehabilitation or rehabilitative effort while incarcerated or following release[.]

.   .   .

Tex.  Rev.  Civ.  Stat.  Art.  6252-13c, §4(c) (emphasis added).  While this statute does not bind the Commissioner in proceedings under section 13.046(a)(2), it provides clear Legislative guidance that the remoteness in time of an offense, as well as the possibility of rehabilitation, should be considered by licensing agencies in revocation proceedings for criminal conduct.

However, the interests in protecting the school children of this state are paramount.  In this case, Respondent admitted and the court found that he was guilty of sexual abuse of a child.  Respondent did not contest this court documents being admitted into evidence for all purposes.  In considering the severity of the crime and the fact that it directly relates to children, I find that Respondent is not worthy to instruct the youth of this state.

This is not to say that I am adopting a per se rule that a single instance of sexual contact with a minor is always a permanent and insuperable bar to teacher certification.  Section 4(c) of Article 6252-13c precludes such a per se rule for criminal conviction of the same conduct.  It mandates that I consider remoteness and rehabilitation evidence even where sexual abuse of a child is involved.  This decision mandates that the certificate holder show by a preponderance of the evidence that the teacher has, in fact, been rehabilitated from the cause of the sexual contact of a child.  This high standard of proof is difficult to overcome.  Here, there is no evidence to demonstrate rehabilitation.  Remoteness in time, in and of itself, does not demonstrate rehabilitation.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education has jurisdiction over this matter under Texas Education Code §§11.13(a) and 13.046.

2.  Respondent Louis B.  Jackson is unworthy to instruct the youth of this state by virtue of his confession and subsequent conviction for sexual abuse of a child, an offense that relates directly to the duties and responsibilities of the teaching profession.

3.  Respondent Louis B.  Jackson failed to demonstrate rehabilitation from this offense.

4.  Respondent's Texas Teacher Certificate No.  XXX-XX-XXXX should be revoked.

5.  Respondent should surrender the teacher's copy of Respondent's Texas Teacher Certificate to the Texas Education Agency, Division of Educational Personnel Records.

6.  The Texas Education Agency, Division of Educational Personnel Records should prepare and distribute appropriate notices notifying the public of the revocation of Respondent's teacher certificate.

7.  Petitioner's request should be granted.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Texas Teacher Certificate No.  XXX-XX-XXXX be, and is hereby, revoked; and

FURTHER ORDERED that Respondent surrender the teacher's copy of Respondent's Texas Teacher Certificate to the Texas Education Agency, Division of Educational Personnel Records; and

FURTHER ORDERED that the Texas Education Agency, Division of Educational Personnel Records prepare and distribute appropriate notices notifying the public of the revocation of Respondent's teacher certificate; and

FURTHER ORDERED that Petitioner's request be, and is hereby, granted.

SIGNED AND ISSUED this 28th day of July, 1993.

_______________________

LIONEL R.  MENO
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