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DECISION OF THE COMMISSIONER

Statement of the Case

	Petitioner, Joan Furlow, appeals the decision of the La Porte Independent School District board of trustees, Respondent, to deny her employment grievance.

	A hearing was held on July 27, 1993 before Lorraine Yancey, the Administrative Law Judge appointed by the State Commissioner of Education.  Subsequently, Christopher Maska was appointed substitute Administrative Law Judge by the State Commissioner of Education.  Petitioner is represented by Truman Dean, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey Horner and J. Benjamin Barlow, Attorneys at Law, Houston, Texas.

	On October 24, 1994, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact

	After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

	1.	Joan Furlow has been employed by La Porte Independent School District for over 24 years in food service positions.

	2.	Joan Furlow was employed as the snack shop manager at La Porte High School for 22 years.

	3. 	Because of the loss of a significant amount of state funding, Richard F. Hays, Superintendent of La Porte Independent School District, asked the budget managers to suggest possible cuts in March of 1991.

	4.	Margaret Borden suggested that the position of snack shop manager at La Porte High School be eliminated.

	5.	In April 1991, Superintendent Hays agreed with Margaret Borden’s suggestion to cut the position of snack shop manager but decided not to eliminate the snack shop manager position until a management position for Joan Furlow had opened up.

	6.	In school years 1991-1992 and 1992-1993, La Porte Independent School District eliminated over 150 support positions.

	7.	La Porte Independent School District attempted to reassign employees who were nearing retirement to new jobs rather than firing them.  Joan Furlow had informed La Porte Independent School District that she was considering retirement.

	8.	In early July 1992, Joan Furlow took part in proposing to the La Porte school board a reorganization of food service which would eliminate ARA, the management company that ran La Porte’s food service.  The plan sought to reduce costs and improve efficiency.

	9.	Margaret Borden was an ARA employee.

	10.	Margaret Borden suggested that Joan Furlow be reassigned as cafeteria manager for La Porte Junior High School.  Margaret Borden’s comments to her supervisor about Joan Furlow were favorable.

	11.	La Porte Independent School District reorganized its food service by eliminating ARA in the summer of 1993.

	12.	On August 10, 1992, Nelda Briggs the cafeteria manager at Lomax Junior High School resigned.  The cafeteria manager at Baker Junior High School, Joann Pitzer, had already indicated verbally that she would resign.  August 18, 1992 was the first day of the new school year.

	13.	The cafeteria manager of La Porte Junior High School, Bobbie Dillard, was transferred to the position of cafeteria manager at Baker Junior High School for the 1992-1993 school year, because Baker Junior High School did not have experienced staff and Bobbie Dillard had experience as a junior high cafeteria manager.

	14.	Joan Furlow’s position as snack shop manager at La Porte High School was eliminated on August 12,1992.  She did not have experience running a junior high cafeteria.  She was transferred to the position of cafeteria manager of La Porte Junior High because that school had an experienced staff, in particular, an experienced assistant manager and it was located near the central offices so that assistance and training could be easily provided.

	15.	Joan Furlow was concerned that she would receive proper training in her new position as cafeteria manager of La Porte Junior High School.

	16.	La Porte Independent School District food service managers have routinely received manager’s supplements based on their volume of food sales.

	17.	The relevant manager’s supplements are as follows:

1991-1992 School Year

		Manager		School			Amount

		Briggs, Nelda		Lomax JHS		$1065.00

		Dillard, Bobbie		La Porte JHS		$1170.00

		Furlow, Joan		High School\Snack	$1710.00

		Pitzer, Joann		Baker JHS		$1380.00



�1992-1993 School Year

		Manager		School			Amount

		Dillard, Bobbie		Baker JHS		$1424.00

		Furlow, Joan		La Porte JHS		$1320.00

		Walker, Betty		Lomax JHS		$1095.00

	18.	The following are birth dates of La Porte Independent School District employees:

		Dillard, Bobbie			6/12/38

		Furlow, Joan			3/18/34

		Walker, Betty			7/1/47

	19.	Joan Furlow’s base pay remained the same for the 1991-1992 and 1992-1993 school years.

	20.	The facilities at La Porte Junior High School are generally smaller and the equipment is generally older than the facilities and equipment at Baker Junior High School and Lomax Junior High School.  However, the equipment at La Porte Junior High School is serviceable.

	21.	La Porte Independent School District has two contradictory policies.  It allows an employee to be reassigned at any time.  It also requires that all vacancies be advertised.  La Porte Independent School District reconciles these two policies by advertising all positions not filled by reassignment.

Discussion

	Joan Furlow sets out five causes of action in her Petition for Review.  She asserts that she was reassigned in retaliation for making a presentation to the La Porte board of trustees that promoted a reorganization of the district’s food service. She claims that this is in violation of Tex. Const. Article I §§ 8, 27.  Additionally, she asserts that her reassignment is in violation of the Age Discrimination in Employment Act 29 USC §626 (hereinafter, “ADEA”). Petitioner makes an Open Meetings Claim.  However, she dropped this last claim at the hearing before the Commissioner.  Lastly, Petitioner claims her transfer violated district policy.

	Petitioner’s claims regarding the freedom of speech and the right to present grievances under the Texas Constitution will be analyzed under the standards enunciated in Mt. Healthy City School District Board of Education v. Doyle, 429 US 274, 97 S.CT 568 (1977).  In order to prevail, the employee must demonstrate that his or her conduct is protected; that the protected conduct was a motivating factor in the government body’s action; and that the government body would not have taken the same action in the absence of protected conduct.

	Petitioner’s conduct was protected conduct.  Petitioner, along with two fellow employees, presented a plan for district employees to take over management of food service.  At that time, ARA, a private company, was managing the district’s food service.  The plan was designed to increase efficiency and to save money.  Because of the loss of significant amounts of state funding, La Porte Independent School District was searching for ways to cut costs.  Petitioner’s conduct concerned issues of public interest.

	Petitioner has not shown that her conduct either was a motivating factor in her reassignment or that she would have not been reassigned but for her protected conduct.  Petitioner’s job of snack shop manager at La Porte High School was eliminated in order to save money.  She was transferred to La Porte Junior High School because she was best suited for that position.  In fact, the decision to eliminate Petitioner’s job was made prior to her protected conduct.  Because Petitioner was nearing retirement, the decision was made to let her continue in her job until another management position opened up.

	Petitioner has not shown that the decision maker had a motive to retaliate against her.  The decision was made by the Superintendent.  There has been no showing that the Superintendent had a motive to retaliate.  It was alleged that Petitioner’s immediate supervisor, an ARA employee, would have a motive to retaliate.  However, Petitioner’s immediate supervisor praised Petitioner.  Petitioner’s rights under the Texas constitution to free speech and the presentation of grievances have not been violated.

	In the present case, the action of Respondent’s school board in transferring the Petitioner is alleged to be in violation of the ADEA.  Respondent has pled that the Commissioner lacks jurisdiction over the ADEA claim because Petitioner has failed to exhaust her administrative remedies before the Equal Employment Opportunity Commission.  Respondent’s claim, while delineated as an affirmative defense, is really a special exception and will be so treated.  Respondent never set its special exception for hearing.  For this reason, the claim has been waived.  If Respondent had set this issue for hearing and had prevailed, Petitioner would have had an opportunity to replead.  Since a decision of a school board that discriminates based on age is arbitrary and capricious, repleading could be expected.

	The Commissioner of Education does not directly have jurisdiction over violations of federal law.  As the Supreme Court pointed out in Cypress-Fairbanks, the Commissioner of Education’s jurisdiction concerning a possible violation of federal law is premised upon his jurisdiction over cases involving persons aggrieved by actions or decisions of any board of trustees.  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W. 2d 88, 91 (Tex. 1992).  If a school district violated federal law by its actions or decisions, the Commissioner of Education may overturn such an action or decision.  A decision or action of a school board which discriminates against an individual based on age, race, gender or natural origin is by its very nature arbitrary and capricious, and/or an abuse of discretion.�

	The Petition for Review claims a violation of federal age discrimination law.  It does not declare that the decision of Respondent was arbitrary and capricious because the decision discriminates based on age.  While such pleading is faulty, Respondent did not object to the Petition for Review for this reason.  Mindful that the first rule of Texas civil procedure is that the rules will be liberally construed to promote justice and dispatch, the Petition for Review is construed as objecting to Respondent’s decision as being arbitrary and capricious because the decision discriminates based on age.

	Respondent made the argument that no violation could be found because those who got the positions sought by Petitioner were also in the protected class.  If this was the case, one could fire a seventy year old employee and replace him or her with a forty year old employee solely based on reasons of age.  This theory must be rejected.  Moore v. Eli Lilly Co., 990 F2d 812, 815 (5th Cir 1993), McCuen v. Home Ins. Co., 633 F.2d 1150, 1151 (5th Cir. 1981).  In order to prove age discrimination when one cannot show that a person outside the protected class was given the job, one must demonstrate that age was the reason for the unfavorable employment action.  McCuen at 1151-1152.

	In this case, Petitioner has failed to make such a showing.  Although Petitioner was the oldest of the employees involved, Petitioner has failed to show that age influenced the reassignment.  The other employees involved were also in the protected class.  Bobbie Dillard is only four years younger than Petitioner.  Respondent gave Petitioner preferential treatment by waiting for a management position to open up before eliminating her position as snack shop manager.  Respondent has shown that good business reasons for the reassignment existed and that the reassignment was not a sham.  Respondent was transferred to La Porte Junior High School because of the experienced staff and its proximity to the main office.  Petitioner did not have experience managing a junior high cafeteria and was concerned that she receive sufficient training.  Petitioner’s manager’s supplement at La Porte Junior High School was the second highest among the transferred employees.  For the 1992-1993 year Petitioner’s management supplement was only $105 less than the highest supplement among the three transferred employees.

	Petitioner asserts that Respondent violated its policy to advertise all vacant positions.  This is unpersuasive as Respondent also has a policy that employees may be reassigned at any time and due to the fact that Respondent was faced with resignations just prior to the start of the new school year.  Respondent did not discriminate against Petitioner based on age.

�	Conclusions of Law

	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

	1.	The La Porte Independent School District did not retaliate against Joan Furlow for presenting a grievance before the La Porte Independent School District board of trustees.

	2.	The La Porte Independent School District did not discriminate against Joan Furlow based on age by eliminating her position at La Porte High School and reassigning her to La Porte Junior High School.

	3.	The La Porte Independent School District did not violate its own policies in transferring Joan Furlow.

	4.	Petitioner’s appeal is denied.

O R D E R

	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner Education, it is hereby

	ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

	SIGNED AND ISSUED this ________ day of ___________________________, 1995.







						______________________________________

						LIONEL R. MENO

						COMMISSIONER OF EDUCATION

� The Decision of the Commissioner in Kidd v. Union Independent School District, Docket No. 300-R1-693 should not be construed to mean anything other than that the Commissioner does not directly have jurisdiction over federal claims.
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