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Statement of the Case


Petitioner requests that the Texas Teacher Certificate 

of Sylvester Martinez, also known as Silvestre C. Martinez 

be sanctioned on the basis of two criminal convictions for 

indecency with a child.


Joan Howard Allen is the Hearing Officer appointed by 

the State Commissioner of Education.  Petitioner is 

represented by Terry J. Johnson, Attorney at Law, Austin, 

Texas.  Respondent failed to answer and appear after due 

notice.


On August 6, 1992, the Hearing Officer issued a 

Proposal for Decision recommending that Petitioner's request 

be granted and Respondent's Texas Teacher Certificate be 

revoked.  No exceptions to the Proposal for Decision were 

filed.

Findings of Fact


After due consideration of the evidence and matters 

officially noticed, in my capacity as State Commissioner of 

Education, I make the following Findings of Fact:


1.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez failed or refused to file an answer in 

this cause; Petitioner's Motion to Deem All Well-Pled 

Factual Allegations as True is granted.  19 T.A.C. 

+157.66(c).


2.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez, is the holder of Texas Teacher 

Certificate No. XXX-XX-XXXX duly issued under the 

provisions of the Texas Education Code and its predecessor 

statutes.  (Admitted).


3.
Respondent was born on or about October 25, 1942, 

and at all times relevant hereto was, as a matter of fact 

and law, an adult.  (Admitted).


4.
At all times relevant hereto, Danielle R. was a 

public school student.  (Admitted).


5.
On or about February 28, 1991, in Bexar County, 

Texas, Respondent did knowingly engage in sexual contact 

with Danielle R. by there and then touching the female 

sexual organ of Danielle R.  (Admitted).


6.
At the time he engaged in said sexual contact, 

Respondent knew that Danielle R. was younger than seventeen 

(17) years.  (Admitted).


7.
At the time he engaged in said sexual contact, 

Respondent knew that Danielle R. was not his spouse.  

(Admitted).


8.
On or about October 29, 1991, before the 227th 

District Court of Bexar County, Texas, the Criminal District 

Attorney of Bexar County did file Information No. 

91-CR-5789-W, charging Respondent with the felony criminal 

offense of Indecency With a Child by Contact.  (Admitted; 

Pet. Ex. A). 


9.
On or about October 29, 1991, in Cause No. 

91-CR-5789-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did waive his right to be 

prosecuted by  grand jury indictment and did announce his 

election and consent to be charged by information.  

(Admitted; Pet. Ex. B).


10.
On or about October 29, 1991, in Cause No. 

91-CR-5789-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did consent to waive the 

appearance, confrontation, and cross-examination of 

witnesses against Respondent.  Respondent did agree to the 

introduction of evidence on behalf of the state by 

affidavits, written statements of witnesses, police reports, 

laboratory reports and any other documentary evidence 

presented by the state against Respondent.  Respondent did 

further judicially confess and admit that he intentionally 

and knowingly, in Bexar County, Texas on 28 February, 1991, 

did then and there intentionally and knowingly engage in 

sexual contact with Danielle R., a female child not there 

and then the spouse of Respondent and younger than seventeen 

(17) years of age, by there and then touching the female 

sexual organ of Danielle R. with the intent to arouse and 

gratify the sexual desire of Respondent.  (Admitted; Pet. 

Ex. C).


11.
On or about October 29, 1991 in Cause No 

91-CR-5789-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did present to the court his 

waivers and affidavit of admonitions and his plea of guilty.  

(Admitted; Pet. Ex. D).


12.
On or about October 29, 1991, in Cause No. 

91-CR-5789-W before the 227th Judicial District Court of 

Bexar County, Texas, the Court having heard the plea of 

guilty and having heard the evidence which was submitted 

(including the stipulated evidence under the provisions of 

Tex. Code Crim. Pro. art. 1.15) and having duly considered 

the same, the Court informed Respondent that it would follow 

any plea bargaining and the Court found Respondent guilty of 

the felony of indecency with a child by contact, and that 

said Respondent committed the offense on February 28, 1991, 

as charged in count 1 in Paragraph A of the information, and 

that Respondent should be punished by confinement in the 

Texas Department of Corrections for a term of ten (10) 

years.  (Admitted; Pet. Ex. E).


13.
On or about January 23, 1992, in Cause No. 

91-CR-5789-W before the 227th Judicial District Court of 

Bexar County, Texas the Court did order that the imposition 

of sentence in said cause be suspended and placed Respondent 

on Adult Probation for a term of ten (10) years, effective 

January 23, 1992.  (Admitted; Pet. Ex. F).


14.
As a term and condition of probation, Respondent 

was ordered to neither contact nor attempt to contact 

Danielle R. nor any of her family members by telephone, mail 

or in person, and should Respondent find himself 

inadvertently in the presence of Danielle R., he will 

immediately leave and not threaten, assault, nor verbally 

abuse her.  (Admitted; Pet. Ex. H).


15.
At all times relevant hereto, Liana R. was a 

public school student.  (Admitted).


16.
On or about April 17, 1991, in Bexar County, 

Texas, Respondent did knowingly engage in sexual contact 

with Liana R. by there and then touching the female sexual 

organ of Liana R.  (Admitted).


17.
At the time he engaged in said sexual contact, 

Respondent knew that Liana R. was younger than seventeen 

(17) years.  (Admitted).


18.
At the time he engaged in said sexual contact, 

Respondent knew that Liana R. was not his spouse.  

(Admitted).


19.
On or about October 29, 1991, before the 227th 

District Court of Bexar County, Texas, the Criminal District 

Attorney of Bexar County did file Information No. 

91-CR-5790-W, charging Respondent with the felony criminal 

offense of Indecency With a Child by Contact.  (Admitted; 

Pet. Ex. I). 


20.
On or about October 29, 1991, in Cause No. 

91-CR-5790-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did waive his right to be 

prosecuted by grand jury indictment and did announce his 

election and consent to be charged by information.  

(Admitted; Pet. Ex. J).


21.
On or about October 29, 1991, in Cause No. 

91-CR-5790-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did consent to waive the 

appearance, confrontation, and cross-examination of 

witnesses against Respondent.  Respondent did agree to the 

introduction of evidence on behalf of the state by 

affidavits, written statements of witnesses, police reports, 

laboratory reports and any other documentary evidence 

presented by the state against Respondent.  Respondent did 

further judicially confess and admit that he intentionally 

and knowingly, in Bexar County, Texas on April 17, 1991, did 

then and there intentionally and knowingly engage in sexual 

contact with Liana R., a female child not there and then the 

spouse of Respondent and younger than seventeen (17) years 

of age, by there and then touching the female sexual organ 

of Liana R. with the intent to arouse and gratify the sexual 

desire of Respondent.  (Admitted; Pet. Ex. K).


22.
On or about October 29, 1991 in Cause No 

91-CR-5790-W before the 227th Judicial District Court of 

Bexar County, Texas, Respondent did present to the court his 

waivers and affidavit of admonitions and his plea of guilty.  

(Admitted; Pet. Ex. L).


23.
On or about October 29, 1991, in Cause No. 

91-CR-5790-W before the 227th Judicial District Court of 

Bexar County, Texas, the Court having heard the plea of 

guilty and having heard the evidence which was submitted 

(including the stipulated evidence under the provisions of 

Tex. Code Crim. Pro. art. 1.15) and having duly considered 

the same, the Court informed Respondent that it would follow 

any plea bargaining and the Court found Respondent guilty of 

the felony of indecency with a child by contact, and that 

said Respondent committed the offense on April 17, 1991, as 

charged in count 2 in Paragraph A of the information, and 

that Respondent should be punished by confinement in the 

Texas Department of Corrections for a term of ten (10) 

years.  (Admitted; Pet. Ex. M).


24.
On or about January 23, 1992, in Cause No. 

91-CR-5790-W before the 227th Judicial District Court of 

Bexar County, Texas the Court did order that the imposition 

of sentence in said cause be suspended and placed Respondent 

on Adult Probation for a term of ten (10) years, effective 

January 23, 1992.  (Admitted; Pet. Ex. N).


25.
As a term and condition of probation, Respondent 

was ordered to neither contact nor attempt to contact Liana 

R. nor any of her family members by telephone, mail or in 

person, and should Respondent find himself inadvertently in 

the presence of Liana R., he will immediately leave and not 

threaten, assault, nor verbally abuse her.  (Admitted; Pet. 

Ex. P).


26.
Respondent is currently on Felony Probation for 

two separate offenses of indecency with a child.  

(Admitted).


27.
Respondent stands convicted of two separate felony 

offenses of indecency with a child.  (Admitted).


28.
Respondent poses an immediate threat to children 

in the public schools and in the state of Texas by the very 

nature of his repeated conduct and there exists an imminent 

peril to the public health, safety or welfare.  (Admitted).

Discussion


Respondent is unworthy to instruct the youth of this 

state.  Unworthiness to instruct the youth of the state 

under Tex. Educ. Code +13.046 has been defined as a lack of 

worth and absence of those moral and mental qualities 

required to enable one to render service essential to the 

accomplishment of the object which the law had in view.  

Marrs v. Matthews, 270 S.W. 586 (Tex. Civ. App.--Texarkana 

1925 writ ref'd).  Respondent's sexual contact with public 

school students demonstrates his moral paucity.


Respondent's Texas Teacher Certificate should be 

revoked immediately pursuant to Tex. Rev. Civ. Stat. Ann. 

art. 6252-13a +16(c).

Conclusions of Law


After due consideration of the record, matters 

officially noticed, and the foregoing Findings of Fact, in 

my capacity as State Commissioner of Education, I make the 

following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction 

over the instant matter pursuant to Tex. Educ. Code 

+13.046(a).


2.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez, holder of Texas Teacher Certificate 

No. XXX-XX-XXXX is unworthy to instruct the youth of this 

state by virtue of his sexual contact with Danielle R.


3.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez, holder of Texas Teacher Certificate 

No. XXX-XX-XXXX is unworthy to instruct the youth of this 

state by virtue of his sexual contact with Liana R.


4.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez, holder of Texas Teacher Certificate 

No. XXX-XX-XXXX is unworthy to instruct the youth of this 

state by virtue of his felony criminal conviction for 

Indecency With a Child arising from his sexual contact with 

Danielle R.


5.
Respondent Sylvester Martinez, also known as 

Silvestre C. Martinez, holder of Texas Teacher Certificate 

No. XXX-XX-XXXX is unworthy to instruct the youth of this 

state by virtue of his felony criminal conviction for 

Indecency With a Child arising from his sexual contact with 

Liana R.


6.
Respondent poses an immediate threat to children 

in the public schools and in the state of Texas by the very 

nature of his repeated conduct and there exists an imminent 

peril to the public health, safety or welfare.


7.
Respondent's Texas Teacher Certificate No. 

XXX-XX-XXXX should be revoked.


8.
Respondent should surrender the teacher's copy of 

Respondent's Texas Teacher Certificate to the Texas 

Education Agency, Division of Educational Personnel Records.


9.
The Texas Education Agency, Division of 

Educational Personnel Records should prepare and distribute 

appropriate notices notifying the public of the revocation 

of Respondent's teacher certificate.


10.  Petitioner's request should be granted.

O R D E R


After due consideration of the record, matters 

officially noticed, and the foregoing Findings of Fact and 

Conclusions of Law, in my capacity as State Commissioner of 

Education, it is hereby


ORDERED that Respondent's Texas Teacher Certificate No. 

XXX-XX-XXXX be, and is hereby, REVOKED; and,


IT IS FURTHER ORDERED that Respondent immediately 

surrender the teacher's copy of Respondent's Texas Teacher 

Certificate to the Texas Education Agency, Division of 

Educational Personnel Records; and,


IT IS FURTHER ORDERED that the Texas Education Agency, 

Division of Educational Personnel Records immediately 

prepare and distribute notices notifying the public of the 

revocation of Respondent's Texas Teacher Certificate; and,


IT IS FURTHER ORDERED that Petitioner's request be, and 

is hereby, GRANTED.


SIGNED AND ISSUED this ______ day of ________________, 

1992.







______________________________







LIONEL R. MENO
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