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DECISION OF THE COMMISSIONER


Statement of the Case


	Petitioner appeals Respondent's decision to accept her resignation.  Petitioner claims the resignation was involuntary and the result of coercive and intimidating conduct by Respondent.  Respondent denies Petitioner’s allegations and asserts that Petitioner’s appeal is untimely.  By letter dated June 3, 1996, Respondent notified Petitioner that her appeal to its board of trustees was denied because her request was untimely.  On July 16, 1996, after Petitioner’s probationary teaching contract expired by its own terms, Petitioner appeared before Respondent’s board of trustees.  The board took no action to reverse the decision to accept Petitioner’s resignation.


	Lorraine J. Yancey was the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent was represented by David B. Owen, Attorney at Law, Fort Worth, Texas.  


	The record reflects that Petitioner's appeal to the Commissioner of Education on August 30, 1996, was untimely, pursuant to 19 Texas Administrative Code §157.1051.  The action complained of occurred on or about June 3, 1996, when Respondent denied Petitioner’s request for a grievance.  Under the circumstances of this case, Petitioner’s appearance before the board of trustees on July 16, 1996 was untimely and did not reposition her to the status of an employee with a grievance.


	On October 11, 1996, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for untimely filing.  No exceptions were filed.


Findings of Fact


	After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


	1. 	Petitioner was employed as a teacher by Respondent pursuant to a one-year probationary contract for the 1995-1996 school year, ending June 1, 1996.


	2. 	By letter dated March 14, 1996, Petitioner resigned from her position as special education counselor, effective June 1, 1996.  The letter stated, in pertinent part:


Dr. Joe C. Bean,





This letter is in response to a recent conversation with Mr. Davis and Dr. Taylor.  It has been brought to my attention that the position of Special Education Counselor will not be available for the 96-97 school year.





At this time, I was informed that it would be necessary to write a formal letter for my permanent file acknowledging the resignation due to the lack of the position.





	3. 	By letter dated May 28, 1996, Petitioner advised Respondent that she was filing a grievance alleging that her resignation was involuntary; that is, the result of coercive and intimidating behavior by Jefferson Davis in a meeting held on or about March 12, 1996.


	4. 	By letter dated June 3, 1996, Respondent correctly notified Petitioner that her grievance was denied because it was not timely filed in accordance with Policy DGBA (Local).


	5. 	Respondent’s Policy DGBA (Local) states, “An employee who has a complaint shall meet with the immediate supervisor within 15 [calendar] days of the time the employee first knew or should have known of the event or series of events causing the complaint.”


	6. 	On July 16, 1996, Petitioner appeared before Respondent’s board of trustees.  Petitioner alleged that she was forced to resign because she made reports of illegal activity by Respondent to the Texas Education Agency, that she was forced to resign because she was unmarried and pregnant, and that Respondent violated local board policies prohibiting sex discrimination and violations of the Texas Whistleblower Act.  The board of trustees took no action.


Discussion


	Petitioner's appeal to the Commissioner of Education on August 30, 1996, was untimely.  Texas Administrative Code, Chapter 19, §157.1051 requires the filing of a petition for review within 45 calendar days after the decision, order, or ruling complained of is first communicated to the petitioner.  Here, the decision complained of occurred on or about June 3, 1996, when Respondent denied Petitioner’s request for a grievance.  Petitioner’s untimely appearance before the board of trustees on July 16, 1996 does not reposition her to the status of an employee with a grievance.  Accordingly, it is ordered that Petitioner’s appeal to the Commissioner of Education be dismissed for untimely filing.


Conclusions of Law


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education I make the following Conclusions of Law:


	1. 	The Commissioner of Education lacks jurisdiction of this appeal because it was untimely filed.


	2. 	Petitioner’s appearance before the board of trustees on July 16, 1996 did not reinstate her to the position of an employee with a grievance and, thereby, circumvent the timelines set forth in Respondent’s local policy DBGA-Employee Complaints. 


	3. 	Texas Administrative Code, Chapter 19, §157.1051 requires the filing of a petition for review within 45 calendar days after the decision, order, or ruling complained of is first communicated to the petitioner.


	4. 	Petitioner’s appeal must be dismissed for untimely filing. 


O R D E R


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


	ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for untimely filing.


	SIGNED AND ISSUED THIS _____ day of ______________________, 1996.








					______________________________________


					MIKE MOSES


					COMMISSIONER OF EDUCATION
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