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DECISION OF THE COMMISSIONER


Statement of the Case


	Petitioners, Anna de la Rosa, et al., appeal the decision of the Harlandale Independent School District board of trustees, Respondent, to deny their grievance concerning a contract provision.


	The hearing on the merits was held on May 2, 1997, before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Mr. Doanh “Zone” T. Nguyen, Attorney at Law, San Antonio, Texas.  Respondent is represented by Mr. Truman W. Dean, Attorney at Law, Austin Texas.


	On June 17, 1997, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions were timely filed and considered; no reply was filed.


Findings and Discussion


Constitutionality of Texas Education Code §7.057.





	Petitioners object that Texas Education Code §7.057 is unconstitutional because it does not provide for an impartial hearing of evidence at the district level and the Commissioner is limited to substantial evidence review.  Whatever the merits of this argument, the Commissioner does not have the authority to declare a legislative act to be unconstitutional.  All administrative agencies are limited to the authority granted them by statute:





[1] In defense of the order of the district court, appellees state, correctly, that an administrative agency, such as the Commission, is a creature of the Legislature and has only such powers as are expressly granted to it by statute, together with those necessarily implied from the authority conferred or duties imposed.  State v. Jackson, 376 S.W.2d 341 (Tex.1964); Stauffer v. City of San Antonio, 162 Tex. 13, 344 S.W.2d 158 (1961); Railroad Commission of Texas v. Red Arrow Freight Lines, Inc., 96 S.W.2d 735 (Tex.Civ.App.1936, writ ref'd); So. Pac. Transp. Co. R. R. Commission of Tex., 592 S.W.2d 74 (Tex.Civ.App.1979, writ ref'd n. r. e.); Nueces Co. Water C. & I. Dist. v. Texas Water Rights Commission, 481 S.W.2d 924 (Tex.Civ.App.1972, writ ref'd n. r. e).





Railroad Commission of Texas v. Atchison, Topeka, & Santa Fe Railroad Co., 609 S.W.2d 641, (Tex. App.--Austin 1980, writ ref’d n.r.e.).  The legislature has not given the Commissioner the authority to declare any statute unconstitutional.  In fact, administrative agencies do not have the authority to declare a statute unconstitutional.  “Where, as here, the final agency order is challenged in the trial court on the ground that the underlying statute is unconstitutional, the agency lacks the authority to decide the issue.”  Central Power & Light Company v. Sharp et al., 40 Tex. Sup. Ct. J. 443, 444 (March 21, 1997).  To allow an administrative agency to declare a statute unconstitutional would usurp the role of the judiciary�.


Merits


	Petitioners object to a clause in their contracts which states that :





Any change...in the District policies, rules, regulations, and administrative directives shall act as a novation to this contract.  Continued performance under this contract shall constitute acceptance of the novation by the employee�.


Petitioners object that this provision violates Texas Education Code §21.152, Article I, Section 10 of the United States Constitution, Article I, Section 16 of the Texas Constitution, the due process clause of the Fourteenth Amendment of the United States Constitution, the right to free speech and the right to petition guaranteed by the First Amendment of the United States Constitution, and the common law doctrine of estoppel.


Novation


	Before determining whether this clause violates the enumerated statutes and constitutional provisions, an analysis of the meaning of this provision will be undertaken.  Primarily, this clause is a novation clause.  Novation is the process by which an old contractual obligation is discharged and a new contractual obligation is created.  Chastain v Cooper & Reed, 257 S.W.2d 422, 152 Tex. 322 (Tex. 1953).  All novations are subject to the general rules of contract law.  Money v. Dameron, 70 S.W.2d 291, 293 (Tex. Civ. App.--Amarillo 1933, writ ref’d.)  For example, there must be consideration to support a novation.  A purported novation that requires more work from an employee but does not give the employee some additional benefit is not supported by consideration.  In that case, the old contract remains in force because the new agreement is not a contract.


	What the novation clause purports to do is to make any change in district policies, rules, regulations, and administrative directives an offer by the district to discharge the old contract and substitute a new contract.  When this occurs, the employees have two options.  The employee can either accept the offer by reporting to work or the employee can choose not to report to work.  If the employee chooses not to report to work, the district will have to pay the employee for not working.  Since the employee has not accepted the novation, the old contract is valid and that contract gives the employee the right to reject an offer of novation by not continuing to perform the contract.


Requirement of Written Contracts


	The Education Code requires all teacher contracts to be in writing.  Texas Education Code §§21.152, 21.204.  The question to be resolved is the meaning of the term “written contract.”  In general, a written contract must have signatures of the parties.  There is however, an exception to this rule.  The courts have determined that:





The doctrine is well settled that an instrument purporting to set forth the mutual obligations of the parties (as in the instant case), signed and performed by one of the parties and acquiesced in by the other is to be regarded as a written contract.


Ferguson v. Parker, 176 S.W.2d 768, 770 (Tex. Civ. App.--Dallas 1943, writ ref’d.).  Hence, a contract is a written contract even if it is lacking one signature, if the instrument sets out the obligations of the parties and the other party has agreed to the contract.


	There are a number of reasons for questioning whether the instrument in this case meets the Ferguson standards.  The novation clause does not require any change in district policies, rules, regulations, and administrative directives to be in writing or to be signed by either party.  If the agreement is not in writing and signed by at least one party, it would not meet the Ferguson requirements.


	Even if a change was in writing and signed by one party, one could question whether the writing in question was “an instrument purporting to set forth the mutual obligations of the parties.”  The writing in question is nothing more than a new policy, regulation, or directive.  It is not a new instrument which includes the old contract with the new regulation added in.  Even if the instrument is considered to be the old contract and the new policy, regulation, or directive, other problems arise.  It is one thing to say that a written instrument that purports to be a contract, but is signed by only one party, can be said to be contract.  It is quite another thing to say that a written contract and a principal’s signed written directive will be construed to be a written contract.  The Ferguson exception is narrow and should not be expanded.


	But even assuming that none of these difficulties matter, there is a problem concerning the method of acceptance.  Prior to an offer of novation, an employee is required to perform the contract.  The sign that the contract identifies for acceptance is also performing the contract.  The sign for accepting a novation is inherently ambiguous.  Continued performance may mean nothing more than the employee being unaware that the principal issued a directive.


	The procedure specified in the contract for novation fails because this procedure does not cause the creation of a written contract.  Since the novation provision violates Texas Education Code §21.152, it is invalid.


Other Objections


	None of the other objections to the contract are valid, although one does merit some mention.  Petitioners object that the novation provision allows for the impairment of obligations of contract in violation of the United States Constitution.  They reason that a board could change its policy on Monday at 11:00 p.m.  If a teacher, never hearing of the change, showed up for work at 7:30 a.m., the teacher would be deemed to have acquiesced to the novation.  If this interpretation of the contract was allowed, Petitioners might have a point�.  However, this interpretation of the contract must be rejected for the very reason that there is an interpretation that does not lead to the conclusion that the contract is unconstitutional.  For example, one may interpret the provision to mean that only after a teacher receives notification of a change will continued performance be held to be assent to novation.


Impact of Invalidity of Novation


	While the novation term is invalid, little practical change is envisioned.  There is no need for a novation clause to allow a district to change its policies in most instances.  For example, a teacher cannot complain successfully that a school has changed its curriculum after he signed his contract unless the terms of the contract specify a certain curriculum.  Districts can change virtually all of their policies without calling into question their contracts with teachers.  There are some exceptions.  For example, a district cannot lower its salary schedule after a teacher can no longer unilaterally withdraw from his contract.  The policies a district cannot change are those policies that would violate the terms of the contract.  There is no need for novation when a principal decides that teachers will park their cars on the north side of the building instead of the east side of the building.


�
Jurisdiction


	This case is brought under Texas Education Code §7.057.  Under Texas Education Code §7.057(a)(2)(A), the Commissioner has jurisdiction if the actions of a board of trustees are in violation of the school laws of this state.  Since Respondent’s contract violates Texas Education Code §21.152, this action of the board is in violation of the school laws of this state.  This jurisdictional provision does not require monetary harm to the employees.


Conclusions of Law


	After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


	1.	The Commissioner of Education has jurisdiction to hear this cause under Tex. Educ. Code §7.057.


	2.	The Commissioner does not have the authority to declare a statute to be unconstitutional.


	3.	The Education Code requires all teacher contracts to be in writing.  Texas Education Code §§21.152, 21.204.


	4.	The novation clause at issue violates the Education Code because it does not cause the creation of a written contract.


	5.	A novation is judged under the principles of contract law.


	6.	A contract will be considered to be a written contract when there is an instrument purporting to set forth the mutual obligations of the parties, signed and performed by one of the parties and acquiesced in by the other.


	7.	The novation clause at issue is of no force or effect.


	8.	Petitioners appeal should be granted to the extent specified above.


�
O R D E R


	After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


	ORDERED that Petitioner’s appeal be, and is hereby, GRANTED to the extent specified above.


	SIGNED AND ISSUED this ______ day of ________________________, 1997.











						______________________________


						MIKE MOSES


						COMMISSIONER OF EDUCATION


� There would be no constitutional problem if an administrative agency were to declare its own rule to be unconstitutional.  


� This provision also applies to changes in state and federal law, but Petitioners only object to changes in district rules, policies, and directives.


� The Commissioner, however, would only have jurisdiction to decide this point if the events in the hypothetical did in fact occur and caused a teacher monetary harm.  The Constitution is not part of the school laws of Texas as defined by the Education Code.  There would not be jurisdiction under Texas Education Code §7.057(a)(2)(A).  However, Texas Education Code §7.057(a)(2)(B) gives the Commissioner jurisdiction over district actions which violate a contract and cause a teacher monetary harm.
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