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Statement of the Case


Petitioner Richard Gwozdz appeals his termination as a non-certified employee under Tex. Educ. Code §7.057.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appears pro se.  Respondent is represented by Robert S. Johnson, Attorney at Law, Fort Worth, Texas. 


On January 27, 1998, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings


It is concluded that the following findings are supported by substantial evidence:


1.
Petitioner was employed as the coordinator for instructional television by the district.  Although employed pursuant to a three-year contract, expiring in August of 1998, Petitioner was not required to hold an educational certificate.


2.
Respondent notified Petitioner that termination of his contract was recommended for insubordination, failure to comply with official directives, and failure to maintain good rapport with the parents, the community and colleagues.


3.
Petitioner conducted himself in an unprofessional and offensive manner.  He asked a female student if she was wearing a bra. 



4.
Petitioner was insubordinate to his supervisor in front of other staff and visitors and he failed to maintain good relations with his subordinates.  He suggested in a demeaning manner to one employee that if she needed additional money, she should take in laundry.  He also stated that it was not the employee’s job to think.  The employee worked under stress while working with Petitioner and would resign rather than work with Petitioner again.


5.
Petitioner acted in a volatile, erratic, and unpredictable manner.


6.
Petitioner’s relationship with his supervisor’s secretary also encompassed insubordinate behavior and caused a failure to maintain good rapport.  He told the secretary that she was “working with the enemy.”  Petitioner asked the secretary to spy on his subordinates.  Due to his resentment of his supervisor, Petitioner became  critical, sarcastic, angry, and loud with the secretary, and acted in a paranoid manner.


7.
Petitioner was suspended by the district in 1994 for insubordination and was given numerous counseling sessions and opportunities to remediate.  He failed to do so and was repeated reprimanded for insubordination.  This behavior reemerged in 1996.


8.
With regard to Petitioner’s supervisor, Petitioner acted in an erratic, extremely independent, devious, and shortsighted manner.  He had poor management and communication skills.  He exhibited angry outbursts toward his supervisor and co-workers.


Discussion and Further Findings


Lack of Substantial Evidence.


Petitioner asserts that the evidence in the local record is “insubstantial” to support termination.  The record contains substantial evidence of Petitioner’s insubordination, failure to comply with official directives, and failure to maintain good rapport with the community, parents and colleagues.  See Findings of Fact  Nos. 3 - 8.


Petitioner argues with the weight and credibility of the evidence supporting the findings of insubordination and failure to maintain rapport with colleagues.  However, the test of substantial evidence does not allow the reviewer to assess the credibility of the witnesses.  So long as there is some evidence in the record to support the decision of the board of trustees, the decision must be upheld.  Having found that there is evidence in the record, Petitioner’s point of lack of substantial evidence must be overruled.


Lack of Good Cause.

Petitioner asserts that because he was suspended and counseled for insubordination and failure to maintain good rapport with co-workers in 1994 and subsequently contractually renewed in 1995, Respondent is estopped from terminating his contract for subsequent similar behavior in the fall of 1996.  This argument ignores the point that Petitioner was put on notice of prohibited behavior, warned not to act in such a manner again, and subsequently repeated his offense.  The fact that a new contract was awarded in the interim does not wipe the slate clean; in fact, the existence of a prior reprimand for the same type of behavior lessens a district’s burden in a termination action because notice of the deficiency and the opportunity to remediate has been given.  Good cause exists to support the termination.

Lack of Due Process.


Petitioner makes a number of procedural challenges to the process.  It should be noted at the outset that the termination action against Petitioner was not one that came under the purview of Chapter 21 of the Education Code, dealing with certified educators employed on a contract.  Thus, the process that governs the board’s action consists of minimal standards of due process (notice of the charges, an opportunity to respond to the charges and confront the accusers, and an impartial fact finder) and board policies governing termination of non-certified contractual employees.  The Commissioner may only review those local policies that are also required by state education law.

REFUSAL TO ADMIT TAPE INTO EVIDENCE


Petitioner attempted to enter into evidence a tape recording of an August 26, 1996 meeting, which he taped without the knowledge of the participants.  However, he attempted to enter the tape recording into evidence during a subsequent argument regarding alleged procedural errors.  It is clear that the evidentiary portion of the hearing had been completed and thus, the offer was untimely. 

REFUSAL TO HEAR ALL WITNESSES


Petitioner asserts that in the procedural argument, he was not allowed to present further witnesses.  The parties had closed the evidentiary portion of the hearing on October 25, 1996.  The hearing on February 6, 1997 was strictly for the purpose of receiving information concerning procedural deficiencies.  No further evidence was to be taken. It was not error for the presiding officer to refuse to allow presentation of witnesses.

FAILURE OF WRITTEN NOTICE TO ADVISE PETITIONER THAT THE AUGUST 26, 1996 MEETING WAS A REASON FOR TERMINATION.


 Petitioner was notified of the contractual reasons for termination and the behaviors that were complained of.  The notice included specific actions that were the basis for the recommendation but was not limited to solely those examples.  However, the district is not required to notify an employee of each and every incident that gives rise to the recommendation to terminate.  Petitioner received sufficient notice of the behaviors and performance deficiencies to allow him to prepare for the hearing.  This point is overruled.

FAILURE TO FOLLOW VARIOUS BOARD POLICIES


Petitioner asserts that Respondent failed to follow its own policies.  Petitioner failed to identify a violation of the Titles I and II of the Education Code.  The Commissioner does not have jurisdiction of violations of local board policies that do not, in turn, violate a portion of the Education Code.

ADDITIONAL EVIDENCE


Both parties attempted to introduce additional evidence to the Commissioner through affidavits and documentation.  None of the submissions comported with agency rules regarding the admission of new or additional evidence.  Therefore, these submissions are not considered here, and the decision is based strictly on the local record adduced before the hearing panel and the board of trustees.


It is found that the record contains substantial evidence to support the decision of the board, that good cause exists for the termination, that the various procedural errors did not violate Petitioner’s right to due process and that the Commissioner does not have jurisdiction of allegations which assert a violation of local policy without a concurrent violation of a provision of the Education Code.  Petitioner’s appeal should be denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 7.057.


2.
The record contains substantial evidence to support the decision of the board of trustees.


3.
Respondent had good cause to terminate the employment of Petitioner.  


4.
Petitioner’s right to due process was not violated by Respondent.


5.
Violations of local policy, which do not encompass violations of the Education Code, are outside the jurisdiction of the Commissioner.


6.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this _______ day of ___________________________, 1998.
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