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Statement of the Case


Petitioner Anthony Trujillo appeals the decision of the board of trustees of Ysleta Independent School District, Respondent, to terminate his contract as superintendent.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Thomas E. Stanton, Attorney at Law, El Paso, Texas.  Respondent is represented by Meredith McClure Golden and John K. Schwartz, Attorneys at Law, Austin, Texas. 

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, the following Findings are supported by substantial evidence:


1.
On December 15, 1998, the board of trustees of the Ysleta Independent School District voted to terminate Petitioner Anthony Trujillo’s contract of employment as superintendent.


2.
Petitioner filed his Petition for Review on January 4, 1999.


3.
The decision of the board of trustees is explicitly adopted and incorporated herein as if set forth in full.

Discussion and Further Findings


Petitioner Anthony Trujillo was employed as the superintendent of Ysleta Independent School District under a five-year contract.  The termination of that contract was proposed by the board of trustees in October of 1998, based upon 29 reasons.  A hearing was conducted before a certified hearing examiner and was limited to 14 of the listed reasons.  Ultimately, the examiner considered seven of the reasons for termination, which he distilled into four separate reasons: Petitioner’s conduct in adding a room to his residence; Petitioner’s conduct in placing his son with a district high school football program; Petitioner’s conduct regarding political campaigns; and Petitioner’s conduct regarding disruptive administrative behavior at board meetings.  The examiner held that with regard to the house addition, Petitioner’s actions in connection with being associated with and/or allowing significant contractors for the district to participate in the construction together with his subsequent promotion of employee Enrique Escobar violated board policy DED-A and destroyed the legitimate expectation of a mutual trust relationship between the employer and the employee.  The examiner found that Petitioner’s association of his son with a district football program as a volunteer coach, whether intentional or by dereliction of responsibility, is a violation of UIL rules and constitutes a breach of the employment contract.  The examiner also found that Petitioner’s failure to act on behalf of the district by removing Petitioner’s son from the football program after a complaint was made breached the employment contract and destroyed the legitimate expectations of the employer-employee relationship.  Finally, the examiner held that Petitioner’s involvement in the attempt of a board member to be re-elected by endorsing the board member as a candidate is a breach of the employment contract.  Each of the four reasons was found to constitute good cause for termination.  On December 15, 1998, the board met to consider the examiner’s recommendation that the termination was proper.  The board voted 5 to 4 to adopt the recommendation of the certified hearing examiner without modification.  


As an appeal under Tex. Educ. Code §21.301 et seq., the record must be reviewed under the substantial evidence standard of review, which requires that the lower decision be upheld if there is more than a scintilla of evidence to support the decision.  The Commissioner may only overturn a board’s decision under this subchapter if the decision was arbitrary, capricious, or unlawful, or not supported by substantial evidence.  Tex. Educ. Code §21.303.  Further, if a procedural irregularity occurs in the hearing, the Commissioner may only reverse the decision if the irregularity or error by the hearing examiner led to an  erroneous decision by the board of trustees.  Tex. Educ. Code §21.303(c).   Thus, the determination here will be whether the decision of the board of trustees is reasonable.


It is also important to note at the outset that unlike other employee terminations, the termination of a superintendent’s contract can contain the additional element of superintendent/board of trustees relations.  As chief operating officer for the district, the superintendent is required to implement and carry out the policy of the board on a day to day basis.  Tex. Educ. Code §11.201.  An expectation exists that as the board’s employee, the superintendent can be trusted to act on behalf of the board, in full compliance of board policy and directives.

Petitioner challenges the decision to terminate his employment contract on several fronts. Each will be taken up individually.

The House Addition—Using District Contractors and Employees

 Petitioner asserts that the evidence was insufficient to support a finding that Petitioner Trujillo’s actions violated Policy DED-A
 and destroyed the employment trust.  This policy does not require that mutual benefits be exchanged. Enrique Escobar, the district’s Director of Construction, as well as district contractors, provided benefits to Petitioner.  Substantial evidence exists in the record to support the findings that Mr. Escobar provided various services for Petitioner during the construction of the addition, that he recommended and arranged for contractors to perform work for Petitioner, that he oversaw the work, that he was involved in supplying materials for the addition, and that he made payments to contractors.   Mr. Escobar’s subsequent promotion and pay raise, initiated shortly after the addition was fully complete,  also raises a perception of favoritism in return for the services Mr. Escobar rendered.  It is also important to note that the certified hearing examiner found that both Petitioner and Mr. Escobar were not credible in their testimony.

Petitioner argues that it is arbitrary and capricious for the district to apply Policy DED-A to a situation in which an employee provides services to the superintendent and his family because the policy has never been applied in such a manner in the past.  To do so would mean that a superintendent could not have a social relationship with subordinates and could not accept anything from an employee.  This argument is without merit.  The analysis of the Texas Ethics Commission in this area is instructive.  The purpose of the prohibition against gifts is to prevent the appearance that government decisions are influenced by personal gifts to government officers and employees.  Ethics Advisory Opinion No. 254 (1995).  However, in its opinions, the Commission applies a de minimus test.  Tickets, beverages, gifts of food and other items of a value of less than $50.00 have been held not to be a benefit. Ethics Advisory Opinion No. 130 (1993). The services provided by Mr. Escobar did constitute a benefit. They were certainly worth more than $50.00.
  Policy DED-A applies to employees such as Petitioner, who had discretion (including making recommendations for board action) in the areas of contracts, purchases, payments, claims, or other pecuniary transactions.  And, as an employee of the district, Mr. Escobar had a pecuniary interest in his employment terms, which were controlled by Petitioner. The board’s interpretation and application of its policy is reasonable and should not be overturned. 

Petitioner used two companies for the addition that had major contracts with the district.  Recordkeeping of payments made by Petitioner were sketchy at best, nonexistent at worst.  The impropriety found by the hearing examiner was the lack of documentation and formality of an arm’s length contractual transaction.  Once the evidence established that Petitioner received a benefit from the district’s contractors in violation of Policy DED-A, the burden shifted to Petitioner to prove that his business activities were in fact at arm’s length.  The hearing examiner properly found that the lack of documentation (no contracts; no bid documents; invoices, including one that the examiner concluded were created after the fact;  canceled checks; cash payments made in sealed envelopes; other written evidence of payment) in combination with Petitioner’s lack of credibility on the stand resulted in a finding that Petitioner also received a benefit from the contractors.  (See Opinion of the Hearing Examiner, p. 16).
Petitioner’s acceptance of benefits from Mr. Escobar, the district’s Director of Construction, is a violation of Policy DED-A and constitutes good cause for termination.  There is a legitimate expectation that the superintendent can be trusted not to use employees for his personal benefit.  This breach of trust also constitutes good cause for termination.  Further, Petitioner’s acceptance of benefits from district contractors violated Policy DED-A, destroyed the legitimate expectation of a mutual trust relationship between the employer and the employee and constitutes good cause for termination.

Petitioner’s Placement of His Son in the District’s High School Football Program


Petitioner initiated efforts to place his son Robert at an Ysleta ISD high school as a volunteer coach.  He conceded that it was a UIL violation to have volunteer coaches.  There exists in the record substantial evidence to support the findings that Petitioner’s son acted as a coach and was included in a photograph of the coaches.  Robert Trujillo was in charge of disciplining team members.  He assisted the team in learning plays.  He was even introduced to the staff and team as Robert Joseph disguise his relationship with his father.  Petitioner knew that his son’s participation as a volunteer coach violated UIL rules.  Petitioner, as the superintendent of the district, was contractually responsible for ensuring that his actions did not result in liability for the district.  Upon complaint by the high school coach, Petitioner had the obligation to remove his son from the position in order to avoid violating UIL rules, which could result in the forfeiture of games or other penalties.  He failed or refused to do so.


Petitioner argues that in order to find that Petitioner  (or anyone) violated UIL rules regarding volunteer coaches, the district had the obligation to secure either expert testimony from a witness from the UIL or to have the UIL investigate the allegation.  However, this challenge goes to the quality of the evidence presented and does not defeat a finding of a UIL rule violation under a substantial evidence review.  Several witnesses, including Petitioner, testified that the use of volunteer coaches violates UIL rules.  These witnesses are charged with the responsibility of complying with UIL rules.  Petitioner’s point is without merit. 

Although Petitioner challenges the weight of the evidence on these points, substantial evidence exists to support the findings.  Simply because contradictory evidence exists in the record does not allow the Commissioner to overturn the decision of the board.  Petitioner breached his employment contract (Ex. 53, parag. 2A, 3).  Violating UIL rules constitutes good cause for termination, as does breaching the employment contract.  By failing to act after receiving a complaint about his son’s participation in the high school football program, Petitioner breached his employment contract and the trust with the board.  Both also constitute good cause for termination.

Contractually Prohibited Political Campaign Activity

Substantial evidence in the record supports the finding that Petitioner engaged in assisting or involving himself in the individual elections of trustees in violation of a specific contract provision.
  Petitioner made a statement at a PTA meeting that if the parents voted for the board member who was present at the meeting, the parents would get the parent center they sought.  Petitioner argues that since the board member had not yet filed for re-election and did not yet have an opponent, this provision did not apply.  However, it should be noted that there is no time period that restricts this contractual provision.  It governs throughout the term of the contract.  Further, the provision, if followed, would result in an unbiased, trusting, and even-handed relationship between the superintendent and the board. 

Petitioner asserted in oral argument that this restriction violates his First Amendment right to speak out on a matter of public concern.  Although not raised in his pleadings, it should be noted that the Fifth Circuit decision in Kinsey v. Salado ISD, 950 F.2d 988 (5th Cir. 1992) discusses at length the narrowing of a superintendent’s First Amendment rights.  The court noted that public employees who occupy policymaker or confidential positions fall much closer to the employer's end of the spectrum, where the government's interests more easily outweigh the employee's (as a private citizen). The court recognized that policymaking or confidential employees' First Amendment rights are more easily outweighed in balancing interests.  

Petitioner violated his contract.  This constitutes good cause for termination.

Petitioner-Instigated Disruption of Board Meetings


The examiner and the board determined that the evidence was inconclusive on this issue and no finding was made.  It is unnecessary to address this issue here.

Petitioner’s Defenses


Timing of Evaluation; Estoppel.  Petitioner asserts that by giving Petitioner a favorable evaluation and not giving him a growth plan, the board is estopped from terminating Petitioner’s contract of employment.  Petitioner was evaluated on July 1, 1998.  The board, as an entity did not have knowledge of the contractor and employee issues regarding Petitioner’s addition to his home until September 1998.  The allegations concerning Petitioner’s son acting as a volunteer coach was not conveyed to the board until July 24, 1998, and the endorsement statement was not known until October, 1998.

  
Denial of Due Process—Board Member Participation.  Petitioner asserts that he was denied due process because a board member also stood in violation of Policy DED-A and participated in the decision. Petitioner raised the issue before the board and offered a deposition of the district’s accountant to prove that the accountant did a board member’s tax returns without compensation.  The board and the individual member considered the claim and the board member opted to participate in the termination hearing. The allegation did not rise to require recusal.  See e.g., T.R.C.P. 18(b).


Open Meetings Act Violation.  Petitioner asserted a violation under the Act; however, he did not plead nor did he identify the violation.  Petitioner has waived this issue.


Notice.  In oral argument, Petitioner challenged the sufficient of the notice of proposed termination.  However, this issue was not plead in Petitioner’s Petition for Review.  Further, the certified hearing examiner found that the notice was sufficient.  Petitioner has waived this issue.

Conclusion

Petitioner breached his employment contract and destroyed the legitimate expectation of a mutual trust relationship between the board and him.  Good cause exists to terminate his employment contract.  He is not entitled to remediation.  The board’s decision should be affirmed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.301.


2.
Substantial evidence exists in the record to support the decision of the board of trustees.


3.
The decision of the board of trustees to terminate the employment contract of Petitioner Anthony Trujillo was not arbitrary, capricious, or unlawful.


4.
Good cause exists to support the termination of Petitioner’s contract of employment.

5. Petitioner, an employee with discretion in employment matters and contracts, violated Policy DED-A in the construction of an addition to his home with regard to receiving benefits from the Director of Construction for the district, a subordinate employee, in the form of construction services and management services.

6. Petitioner, an employee with discretion in the area of school district contracts, violated Policy DED-A in the construction of an addition to his home with regard to receiving benefits from school district contractors, without providing documentary proof and competent evidence that the business dealings with the contractors were at an arm’s length.

7. Petitioner’s violation of Policy DED-A destroyed the legitimate expectation of a mutual trust relationship between the board and the superintendent.

8. Petitioner’s violation of  Policy DED-A constitutes good cause for termination.

9. Petitioner’s placement of his son at a district high school football program as a volunteer coach violated UIL rules.

10. Petitioner’s placement of his son at a high school football program as a volunteer coach and failure to remove him upon complaint constitutes good cause for termination.

11. Petitioner’s placement of his son at a high school football program as a volunteer coach and failure to remove him upon complaint destroys the legitimate expectations of the employer-employee relationship.

12. Petitioner’s placement of his son at a high school football program as a volunteer coach and failure to remove him upon complaint constitutes good cause for termination.

13. Petitioner’s public endorsement of a board member violated his employment contract.  The prohibition against campaign activities was not limited to the period from filing to election.

14. Petitioner’s public endorsement of a board member constitutes good cause for termination.

15. The district was not estopped from terminating Petitioner’s contract of employment for actions that occurred during his prior evaluation period as the board as an entity was unaware of the actions.

16. Petitioner’s due process rights were not violated by the participation of a board member who had violated Policy DED-A.

17. Petitioner waived the issues of notice and violation of the Open Meetings Act.

18. Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 24th day of FEBRUARY, 1999.
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MIKE MOSES






COMMISSIONER OF EDUCATION

� Policy DED-A provides in relevant part:


An employee who exercises discretion in connection with contracts, purchases, payments, claims, or other pecuniary transactions shall not solicit, accept, or agree to accept any benefit from a person the employee knows is interested in or likely to become interested in any such transactions of the District.  Penal Code 36.089(d).


Tex. Penal Code §36.08, upon which the policy was based has been interpreted to apply even if the donor (Mr. Escobar) is not seeking anything in return.  Ethics Advisory Opinion No. 130 (1993).


� Tex. Penal Code §36.01(3) defines benefit as “anything reasonably regarded as pecuniary gain or an advantage.”  Petitioner also appears to argue that because Mr. Escobar and the Trujillo family had a close social relationship, Policy DED-A should not apply to this situation.  However, an employee’s relationship with his employer obviously does not exist independent of the official status of the recipient.  Ethics Advisory Opinion No. 254 (1995)  Further, the certified hearing examiner did not find that Mr. Escobar was acting out of a personal relationship independent of Petitioner’s official status.


� The contract provides in relevant part: “This contract shall be binding upon and inure to the benefit of the respective parties and their representative heirs, legal representative, successors and assigns.  Superintendent agrees that he will not solicit persons to oppose elected trustees in trustee elections, or assist or involve himself in the individual elections of elected trustees.”


� Petitioner argues that because the reasons for termination were performance-based, he was entitled to a growth plan and to an opportunity to remediate.  This issue was thoroughly discussed in Weatherwax v. Fort Worth ISD, No. 080-R2-1298 (Comm’r Educ. 1999).  There is no absolute right to remediation.  Petitioner’s breach of trust with the board and breach of contract constitute good cause for termination without remediation.
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