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Petitioner, Donna Amaral-Whittenberg, appeals the action of Respondent, Castleberry Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Kevin F. Lungwitz, Attorney at Law, Austin, Texas.  Respondent is represented by Dennis J. Eichelbaum, Attorney at Law, Plano, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner is employed by Respondent as a teacher.

2.
Petitioner requested to be allowed to use personal leave days for March 5-9, 2001.

3.
Respondent granted Petitioner personal leave for March 5-6, 2001.

4.
Respondent denied Petitioner personal leave for March 7, 2001 because of its policy against using more than two consecutive days for personal leave.

5.
Respondent denied Petitioner personal leave for March 8, 2001 because of its policy that only one employee in a category could take personal leave at a time.  Respondent interprets the word “category” to mean “campus.”  Petitioner was informed of this interpretation prior to taking leave.  Another teacher at Petitioner’s campus had requested personal leave for March 8, 2001, before Petitioner’s request was made.  

6.
Respondent denied Petitioner personal leave for March 9, 2001 because of its policy that personal leave cannot be taken a day before a holiday.

7.
Respondent allowed Petitioner to take unpaid leave for March 7-9, 2001.

8.
Respondent does not apply the policies described in Findings of Fact Nos. 4, 5, and 6 when a teacher is sick.

Discussion

Petitioner contends that Respondent improperly failed to allow her to take personal leave days.  Respondent contends that the case is moot; that the Commissioner cannot declare its policy to be void; and that the Commissioner lacks the authority to award interest.

Mootness


Respondent contends that this case is moot because Petitioner is no longer an employee of Respondent.  Petitioner contends that Respondent failed to compensate her for personal leave in violation of Texas Education Code section 22.003.  If Petitioner prevails, she would be entitled to compensation.  This case is not moot.

Board Policy


Petitioner requests that the Commissioner find that Respondent’s personal leave policy is void.  Respondent argues that the Commissioner has no such authority.  If a school district policy violates the Texas Education Code, the policy is unlawful.  The Commissioner has the authority to determine whether a school board’s action violates the school laws of this state.  Tex. Educ. Code § 7.057 (a)(2)(A).  A school board must take action to adopt a policy.  If the Commissioner determines that a policy violates the Texas Education Code and a petitioner is aggrieved by the application of that policy, the Commissioner may declare the policy to be void.

Interest


Petitioner requests that if she prevails that the Commissioner should award her interest on the amount of the award.  Petitioner has cited no authority that the Commissioner may award interest and none is found.  The Commissioner lacks jurisdiction to award interest under Texas Education Code section 7.057.
Merits


Petitioner requested to take five consecutive days of personal leave.  Respondent granted the first two days of requested leave.  The third day was denied because it violated a policy of using more than two consecutive days.  The fourth day was denied because it violated a policy that two employees in the same category may not use leave on the same day.  The fifth day was denied because it violated a policy prohibiting leave the day before a school holiday.  Nonetheless, Respondent allowed Petitioner to take leave without pay for the three days where personal leave was denied.  


The statute at issue reads:

A state minimum personal leave program consisting of five days per year personal leave with no limit on accumulation and transferable among districts shall be provided for school district employees.  School districts may provide additional personal leave beyond this minimum.  The board of trustees of a school district may adopt a policy governing an employee’s use of personal leave granted under this subsection, except that the policy may not restrict the purposes for which leave may be used.

Tex. Educ. Code § 22.003(a) (emphasis added).  While the district clearly has the authority to adopt a policy governing an employee’s use of personal leave, Petitioner argues that the district’s policies restrict the purposes for which leave may be used.  For example, the requirement that leave can only be for two consecutive days prohibits leave for any purpose that requires more than two consecutive days.  To further illustrate this argument, Petitioner notes that there is no longer a distinction in the Texas Education Code between sick leave and personal leave.  Petitioner contends that if annual leave due to sickness would be allowed then annual leave due to any other purpose must be allowed.  Respondent, however, does make a distinction between sick leave which it terms “discretionary leave” and all other types of personal leave which it calls “non-discretionary leave.”  Since the district does not limit sick leave to two consecutive days or any of the other restrictions at issue in this case, Petitioner argues that her personal leave request should have been granted.  To do otherwise, she alleges, would discriminate based on the purpose of the leave.  

Petitioner’s argument goes too far.  If a district required two days notice for annual leave, this could be said to prohibit the use of leave for spontaneous purposes.  It could also be argued that since sick leave is granted without advance notice, all annual leave must be treated the same.  However, the statute at issue does not say that no rules regulating leave may be made or that all leave must be treated the same way.  A school district that gives preferential treatment for annual leave due to sickness is not creating a restriction based upon the purpose for which the leave is being used.  A teacher uses annual leave when sick to recover from an illness.  A district makes it easier for a teacher to take annual leave when sick for health and safety reasons.  Such a distinction is not based on the purpose for which the leave is used.  The statute only says that a policy governing the use of personal leave may not restrict the purposes for which the leave may be used, not that a district may not consider the effects on children.  
A personal leave policy must meet the following standards.  A personal leave policy must be neutral on its face as to the purpose for which leave is taken.  It cannot distinguish between worthy and unworthy uses for leave.  Rogers v. Poteet Independent School District, Docket No. 087-R10-498 (Comm’r Educ. 1998).  There must also be a rational basis for the policy.  A personal leave policy must be a policy that allows personal leave to be used.  A personal leave policy that makes it difficult or impossible for teachers to use their yearly allotment of leave would not be a legitimate use of the policy making authority granted in Texas Education Code section 22.003.

Petitioner suggests that as alternatives all leave should be treated as sick leave up to a maximum of five days per year or that the district should have to show that there really was a difficulty in obtaining a substitute for the teacher’s classes.  However, the intention of the Legislature was not to so sharply limit a board’s discretion to adopt leave policies, given the language of the statute granting authority to districts to adopt policies governing the use of leave.  There is nothing about Texas Education Code section 22.003 that indicates this.  A review of prior leave statutes does not support Petitioner’s interpretation.  Ridley v. Ysleta Independent School District, Docket No. 213-R10-295 (Comm’r Educ. 1996) 

More than two consecutive days


Respondent’s policy that prohibits more than two consecutive days of leave is neutral on its face.  Respondent’s justification for the policy is that continuity is good for children.  It cannot be said that it has been decisively proven that it is better for a teacher to be absent for five days per year in increments no greater than two days than to be absent for five days per year in larger increments.  However, there is a rational basis for the policy.  A rational school board could come to that conclusion.  The record does not indicate nor is it otherwise apparent how this policy would make it difficult or impossible for teachers to use their yearly allocation of leave.  This policy meets the requirements for an annual leave policy. 

More than one teacher in a category


Respondent has interpreted this policy to mean no more than one teacher from each campus can take leave on any particular day
.  This policy is neutral on its face.  There is also a rational basis for the policy.  Respondent argues that it is difficult to obtain substitute teachers.  The policy minimizes the difficulty of obtaining substitute teachers.  The record does not indicate that this policy makes leave difficult or impossible to use.  
Not before a school holiday


Respondent’s policy prohibits the taking of personal days before a school holiday, the day after a school holiday, days scheduled for end-of-semester or end-of-year exams, professional or staff development days, or the first or last day of a semester.  This policy is neutral on its face.  There is also a rational basis to require teachers to be present on these days.  This policy alone does not make it difficult or impossible for a teacher to take leave.  However, such a policy does impact policies that limit the number of teachers in a category who can take leave on a particular day.  The record in this case does not support a finding that this policy combined with other policies makes it difficult or impossible for a teacher to take leave.

Conclusion


The leave policies questioned by Petitioner are consistent with the requirements of Texas Education Code section 22.003.  This portion of the Texas Education Code requires that personal leave policies are useable, reasonable, and not designed to restrict the purposes for which leave may be used.  Respondent’s policies meet this standard.

Reply to Exceptions to the Proposal for Decision


Petitioner contends that the substantial evidence standard was not used in this case.  Texas Education Code section 7.057(c) reads:

In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.

The question becomes, what does substantial evidence review mean in this type of case?  Petitioner’s complaint is not that Respondent incorrectly applied its policies, but that its policies are invalid because they violate Texas Education Code section 22.003.  This section gives districts non-Administrative Procedures Act (“APA”) rulemaking authority concerning employee leave
.  What the substantial evidence standard means as applied to rulemaking is not clear.  Petitioner argues that at the hearing before the board, the district needed to present evidence for its contentions that there is a rational basis for its policy.  The history of courts applying the substantial evidence standard to rulemaking is not unambiguous.  Ron L. Beal, The Scope of Judicial Review of Agency Rulemaking: the Interrelationship of Legislating and Rulemaking in Texas, 39 Baylor L. Rev. 597 (1987).  

An analogy can be drawn to court rulings in such pre-Administrative Procedure and Texas Register Act (“APTRA
”) cases such as Railroad Comm’n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d 1022 (Tex. 1942), and Trapp v. Shell Oil Co., 145 Tex. 323, 198 S.W.2d 424 (1946).  In Railroad Comm’n v. Shell Oil Co., the Court used the substantial evidence standard in a rulemaking case.  The Court noted that the burden of proof was on the party challenging the rule.  In Trapp, the Court refined the standards it established in Railroad Comm’n v. Shell Oil Co.  While holding that substantial evidence was the proper standard, the Court held there is a presumption of facts supporting the rule.  Id. at 440, See also Beal at 680-684.  There may seem to be a distinction between the two cases.  If substantial evidence is the standard, there must be some evidence to support the agency’s position.  There would be no presumption.  However, if the party challenging the rule has the burden of proof, that party must present evidence before the administrative agency is required to present any evidence.  In practice, this is no different than holding that facts supporting a rule are presumed unless disproved by evidence.  Hence, under the substantial evidence standard, a claim that a district’s policy violates the Texas Education Code will be successful if there is no rational basis for the policy.  Facts supporting the policy are presumed unless they are contradicted by evidence.  

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this case under Texas Education Code section 7.057.

2.
This case is not moot.

3.
The Commissioner may find that a board policy violates the Texas Education Code and declare the policy to be void if a petitioner is aggrieved by the operation of that policy.

4.
The Commissioner lacks jurisdiction to award interest under Texas Education Code section 7.057.
5.
A board of trustees may adopt a policy governing personal leave but that policy may not restrict the purposes for which the leave is used.  Tex. Educ. Code § 22.003.

6.
A board policy governing the use of personal leave must be neutral on its face as to the purposes for which such leave may be used.  Tex. Educ. Code § 22.003.

7.
There must be a rational basis for a board policy governing the use of personal leave.

8.
The purpose of Texas Education Code section 22.003 is to provide teachers with five days per year of useable leave.

9.
Board policies which govern the use of personal leave cannot individually or when taken together make it impossible or inordinately difficult for teachers to take leave.

10.
Respondent’s policies, which limit leave to two consecutive days; limit leave to one teacher per campus per day; and prohibit leave on certain days, are neutral on their face as to the purposes for which such leave may be used.

11.
There is a rational basis underlying Respondent’s policies, which limit leave to two consecutive days; limit leave to one teacher per campus per day; and prohibit leave on certain days.

12.
Respondent’s policies which limit leave to two consecutive days; limit leave to one teacher per campus per day; and prohibit leave on certain days taken singularly or together do not make taking leave impossible or inordinately difficult in the present case.

13.
A board policy that governs the use of personal leave may make it easier to take leave when a teacher is sick than at other times in order to promote health and safety.
14.
In reviewing whether a board policy is in violation of the Texas Education Code under the substantial evidence standard, facts in support of the policy are presumed to exist unless disproved by evidence.

15.
Respondent’s policies concerning annual leave are supported by substantial evidence. 

16.
Petitioner’s appeal should be denied.  

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 26th day of APRIL, 2002.






______________________________________






FELIPE ALANIS






COMMISSIONER OF EDUCATION

� Petitioner objects that it is improper for Respondent to interpret “category” to mean “campus.”  However, it is not unreasonable for a campus to be held to be a category.  Further, Petitioner was informed of this interpretation prior her taking leave.


� Petitioner’s request to take official notice is denied.


� The grant of authority is rulemaking because it allows districts to implement, interpret, or prescribe law or policy.  It is not APA rulemaking because school districts are not “state agencies” as defined by the APA.  Tex. Gov’t Code § 2001.003 (6)-(7).


� APTRA, which was adopted in 1975, is the predecessor statute to APA. 
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