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DECISION OF THE COMMISSIONER


Petitioner, Jonathan Dansby, appeals the action of Respondent, Houston Independent School District, concerning his grievance.  Respondent has filed a Motion to Dismiss.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Richard L. Arnett, Attorney at Law, Austin, Texas.  Respondent is represented by Clay T. Grover, Attorney at Law, Houston, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Respondent employs Petitioner as a teacher.

2.
Petitioner worked as a counselor for Respondent for nine years.

3.
Petitioner was reassigned from the position of counselor to the position of classroom teacher at Respondent’s Stevenson Middle School for the 2001-2002 school year.

4.
Petitioner’s salary was not reduced upon his reassignment from counselor to classroom teacher.

5.
Petitioner originally appealed his reassignment on August 9, 2001.  Petitioner’s appeal was assigned Docket No. 089-R3-801.

6.
Petitioner filed a Motion for Nonsuit without Prejudice against the Houston Independent School District on or about August 28, 2001, based on a lack of exhaustion of administrative remedies. 

7.
The Commissioner of Education issued an Order for Docket No. 089-R3-801 on August 30, 2001, dismissing Petitioner’s appeal with prejudice.
DISCUSSION

Res Judicata

Respondent argues that the Commissioner lacks jurisdiction to hear the instant appeal due to the doctrine of res judicata.  Respondent argues the applicability of this doctrine based on the issuance of the Order of the Commissioner in Dansby v. Houston Independent School District, Docket No. 089-R3-801 (Comm’r. Educ. 2001), which dismissed Petitioner’s appeal with prejudice.  Petitioner has again brought forth the same facts and issues in the current appeal.  “Orders of non-suits or dismissals with prejudice do constitute an adjudication on the merits.” Galvan v. America’s Favorite Chicken Company, 934 S.W.2d 409 (Tex. App.-San Antonio 1996); citing America’s Favorite Chicken Co. v. Galvan, 897 S.W.2d 874, 877-878 (Tex.App.-San Antonio 1995, writ denied); see also Thompson v. Texas Dep’t of Human Resources, 859 S.W.2d 482, 482 (Tex.App.–San Antonio 1993, no writ).  “In considering a motion for judgment nunc pro tunc, the trial court may not focus on what judgment should have been rendered.  Rather, the critical inquiry must be on what judgment was actually rendered by the trial court.”  America’s Favorite Chicken Co., v. Galvan at 877, citing Wood v. Griffin & Brand, 671 S.W.2d 125, 128 (Tex.App.–Corpus Christi 1984, no writ).  “If the judgment entered is the same as the judgment rendered, regardless of whether the rendition was incorrect, a trial court has no nunc pro tunc power to correct or modify the entered judgment after its plenary jurisdiction expires.”  America’s Favorite Chicken Co., v. Galvan at 877, citing Escobar v. Escobar, 711 S.W.2d 230, 231 (Tex. 1986).  The judgment entered in Petitioner’s prior claim was a dismissal with prejudice.  The Commissioner had the statutory authority to issue the order.  If the order was error, it was judicial error.  Judicial error cannot be corrected by the granting of a motion for nunc pro tunc.  The order was appealable through the process and timelines provided by statute.  No appeal was instituted.  The Order of the Commissioner therefore stands.  Petitioner’s appeal should be barred and dismissed for res judicata.

Monetary Harm 

Section 7.057(a)(2)(B) provides in pertinent part:

(a)
…a person may appeal in writing to the commissioner if the person is 
aggrieved by:


(2) 
actions or decisions of any school district board of trustees that 


violate:



(B)
a provision of a written employment contract between the 



school district and a school district employee, if a 




violation causes or would cause monetary harm to the 



employee.

Respondent argues in its Motion to Dismiss that the Commissioner lacks jurisdiction under Section 7.057 of the Texas Education Code because Petitioner has not and cannot allege monetary harm as a result of his reassignment from counselor to classroom teacher. Petitioner argues that although he has not had his salary reduced at this time, his salary was only protected for this school year.  Petitioner’s argument is not a valid claim of monetary harm.  Petitioner testified before the board that he has not been harmed monetarily and has not received any notification that there will be any monetary harm.  The local record reads as follows:  

MR. TAPP: Okay.  Now, my understanding is that your understanding is that this year I believe you received a check this year and this year you are actually seeing the same salary as you had as counselor.  
MR. DANSBY:  That’s correct.  
MR. TAPP:  At this point you haven’t received any kind of an official notice that that is going to be changing in the future?  
MR. DANSBY:  None.
Local Record Tab 4, page 25.  

Petitioner has argued that he will make less money next year.  As evidence and in support of his claim, Petitioner has cited the testimony of Dr. Abelardo Saavedra, District Superintendent of the Houston Independent School District.  Petitioner’s argument is without basis.  Dr. Saavedra, testified as follows:

Since this was an involuntary transfer, Mr. Dansby’s salary for this school year is protected.  As a matter of fact, he also received the 6 percent raise that all teachers received.  After this one--after this year, he will be placed in the appropriate salary schedule for the position he’s in.

Local Record Tab 8, page 28.  

Dr. Saavedra did not state that Petitioner would make less money next year.  Petitioner may make less money next year, he may make the same amount of money, and he may make more.  It will depend on what position he is in at that time and the salary schedule adopted.  Petitioner has experienced no monetary harm and therefore cannot invoke the jurisdiction of the Commissioner to address some future harm that may occur.  An allegation of monetary harm cannot include lost earning capacity or injury to reputation.

To confer jurisdiction on the Commissioner to hear a grievance, an employee must allege monetary harm reflecting a loss of the economic benefit of the bargain under his written employment contract.  A loss of future earning capacity is not the kind of monetary harm contemplated by section 7.057(a)(2)(B).

Smith v. Nelson, 53 S.W.3d 792,796 (Tex. App.-Austin 2001, pet. denied).  Speculative harm is not sufficient to invoke the jurisdiction of the Commissioner.  Faubion v. River Road Independent School District, Docket No. 015-R10-998 (Comm’r Educ. 1999).

Additionally, Petitioner argues that the action of the principal in demoting Mr. Dansby was unlawful because “a demotion, without a teacher’s consent, breaches a district’s contract with the teacher.”  Petitioner cites Nassar v. Dallas Independent School District, Docket No. 063-R3-1198 (Comm’r Educ. 1999) to support his argument.  In Nassar the teacher’s salary was reduced by $15,000.00.  Mr. Dansby’s salary has actually increased by 6%. Local Record Tab 8, page 28.  The fact situation in Nassar does not support Petitioner’s argument.  Petitioner has not received a reduction in salary.  Petitioner is actually making more money after his reassignment.  He has not been harmed monetarily.  The Nassar case is not applicable to the instant appeal.  

Failure to Exhaust Administrative Remedies

Petitioner filed a First Amended Petition for Review in which he claims that Respondent has violated Section 21.206(b) of the Texas Education Code.  Respondent argues that the Petitioner did not argue a violation of Section 21.206(b) during any point in the grievance process prior to the filing of the First Amended Petition for Review in the instant appeal.  Petitioner claims that he has argued the substance of a violation of this specific provision of the statute at the lower level.  Petitioner states that because he complained of being demoted when he filed his grievance at the lower level, the requirement for the exhaustion of administrative remedies in regards to a complaint of a violation of Section 21.206(b) of the Texas Education Code is thereby satisfied.   Section 21.206 provides as follows:

(a)
Not later than the 45th day before the last day of instruction in a school 
year, the board of trustees shall notify in writing each teacher whose 
contract is about to expire whether the board proposes to renew or not 
renew the contract.

(b)  
The board’s failure to give the notice required by Subsection (a) within 
the time specified constitutes an election to employ the teacher in the 
same professional capacity for the following school year.

During oral argument, Petitioner advanced a theory that he has a term contract, although not written, under operation of law as a counselor for Respondent.
  He alleges that during any time between 1967 and 1995 when a teacher was reassigned out of a classroom teaching position the reassignment unilaterally terminated the continuing teacher contract.  Under Petitioner’s theory, the District unilaterally terminated his continuing teaching contract that was issued in 1989 when he was reassigned to the position of counselor.  Under Petitioner’s theory, the teacher and the district would then be in an unwritten contract under operation of law for the specific position to which the teacher was reassigned.  Under Petitioner’s theory, the contract that exists under operation of law is a term contract.  It is based upon this unwritten term contract that Petitioner claims exists under operation of law, that Petitioner alleges the board of trustees failed to give notice of nonrenewal.  Petitioner argues that his complaint at the lower level of being “demoted” satisfies the requirement for the exhaustion of administrative remedies for this complaint under Section 21.206(b).  This argument fails.

Section 7.057(c) provides in pertinent part: “In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.”  Petitioner cannot reasonably believe that his claim of “demotion” could even begin to address the complex scenario that he now puts forth to substantiate his claim of a violation of section 21.206(b).  There is no local record to review of this claim because Petitioner never raised it at the district level.  As set forth in the Texas Education Code and the Administrative Procedures Act, Petitioner must exhaust his administrative remedies before bringing an appeal before the Commissioner.  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable, for lack of jurisdiction.”  Grounds v. Tolar, 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  Petitioner has failed to exhaust administrative remedies as to his section 21.206(b) claim.

Conclusion


Respondent’s Motion to Dismiss should be granted in that Petitioner’s claim is barred by res judicata. The Order to Dismiss in Docket No. 089-R3-801, dismissing Petitioner’s appeal with prejudice, should stand.  Petitioner’s Motion for nunc pro tunc should be denied because the legal mechanism of nunc pro tunc cannot correct judicial error.  Respondent’s Motion to Dismiss should be granted in that Petitioner has not and in fact cannot allege any monetary harm as a result of his reassignment from counselor to teacher.  Petitioner has failed to exhaust his administrative remedies in regard to his claims of a violation of Section 21.206(b) of the Texas Education Code. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this appeal under Texas Education Code section 7.057.

2.
The Order to Dismiss Docket No. 089-R3-801, dismissing Petitioner’s appeal with prejudice, is a valid Final Order.

3.
 Petitioner’s appeal is barred by res judicata.
4.
Petitioner has failed to allege a violation of a written employment contract that causes or would cause monetary harm.  TEX. EDUC. CODE § 7.057(a)(2) (B).

5.
Petitioner has failed to exhaust his administrative remedies in regard to the issues raised in Petitioner’s First Amended Petition.  TEX. EDUC. CODE § 7.057(c).

6.
Petitioner’s appeal should be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.  19 TEX. ADMIN. CODE § 157.1056.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.


SIGNED AND ISSUED this26th day of APRIL, 2002.






______________________________________






FELIPE ALANIS






COMMISSIONER OF EDUCATION

� Petitioner here advances a theory that would negate his claim under section 7.057(a)(2)(B), wherein he claims he has suffered a violation of a provision of his written employment contract.
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