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Statement of the Case


Petitioner, Lisa Kim McCaleb, appeals the action of Respondent, Arlington Independent School District, concerning her grievance.  This case was previously appealed to the Commissioner.  The Commissioner found for Petitioner.  Respondent appealed the case to district court.  The district court judge found that the Commissioner used the wrong standard of review and remanded the case to the Commissioner.  Christopher Maska is the Administrative Law Judge assigned to hear this case.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by Jennifer S. Riggs, Attorney at Law, Austin, Texas.


The Administrative Law Judge issued a Proposal for Decision on Remand recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence and are the Findings of Fact that can best support Respondent’s decision.

1.
Respondent employed Petitioner as a counselor for the 1999-2000 school year.

2.
On April 13, 2000, Petitioner assisted in restraining an eight or nine year-old student who was attempting to leave the school grounds.  The student resisted.  The student was aware of his surroundings and knew what he was doing.  The struggle resulted in Petitioner’s buttocks and back being injured.

3.
The student either knowingly or recklessly caused bodily injury to Petitioner.

4.
The student either intentionally or knowingly caused physical contact with Petitioner when the student knew or should reasonably have believed that Petitioner would regard the contact as offensive or provocative.

5.
While Petitioner’s condition showed some recovery during the summer of 2000, after that time, she had a relapse.

6.
Petitioner has not sustained a second injury since the assault.

7.
On February 23, 2000, Petitioner submitted her resignation effective at the end of the 1999-2000 school year.

8.
Petitioner requested assault leave on September 15, 2000.  Respondent did not place Petitioner on assault leave.

9.
On November 6, 2000, Respondent notified Petitioner that her request for assault leave was denied.

10.
Respondent’s board did not vote to affirm or deny Petitioner’s grievance.

11.
Respondent’s policy provides that if the board takes no action on a grievance the Level II decision is upheld.

12.
The Level II decision reads in pertinent part:

Based on the information presented during the Level II conference and the evidence and case law from the file at Level I, the decision from the Level I grievance is upheld.  The evidence indicates that the facts surrounding the incident on April 13, 2000 do not support a finding that an Assault occurred as required by the Texas Education Code Section 22.003(b) and the Texas Penal Code Section 22.01.

TEC Section 22.003(b) mandates that an employee of a school district who is physically assaulted during the performance of the employee’s regular duties is entitled to leave to recuperate.  In order for an employee to be entitled to Assault Leave, the employee must have been assaulted based on the legal definition of assault under the Penal Code.  Additionally, the employee must be able to show that the person who committed the assault possessed the required mental ability at the time of the assault to rise to the level of criminal responsibility required by the Penal Code.

The evidence proffered by Ms. McCaleb through her representatives with the UEA does not support a finding that the student in this case either intentionally, knowingly, or recklessly injured Ms. McCaleb as those terms are defined in the Penal Code or have been defined by case law.

13.
Petitioner’s notes of the events of April 13, 2000 were created before Petitioner was aware that assault leave existed.

Discussion

Petitioner contends that Respondent improperly denied her request for assault leave.  Respondent asserts that Petitioner is not entitled to assault leave because the student did not have the requisite intent and that any injury was caused by Petitioner’s own actions.  Respondent also argues that any recovery must be cut off at the date of Petitioner’s resignation.

Standard of Review


This case has been brought under Texas Education Code section 7.057.  Petitioner contests the decision of a school board.  Tex. Educ. Code § 7.057(a)(2).  Therefore, the Commissioner’s decision shall be “based on a review of the local record developed at the district level under a substantial evidence standard for review.”  Tex. Educ. Code § 7.057(c).  Normally under a substantial evidence standard of review, findings of fact are reviewed to determine whether they are supported by substantial evidence.  H. G. Sledge, Inc. v Prospective Inv. & Trading, Inc. 36 S.W.3d 597, 602 (Tex. App.-Austin 2000, pet denied).  One difficulty in applying this standard in a section 7.057 case is that there is no requirement for a board of trustees to make findings of fact and conclusions of law in a grievance.  This contrasts with the requirement for findings of fact and conclusions of law when a district terminates a teaching contract.  Tex. Educ. Code § 21.259(a)(1).  But if findings of fact and conclusions of law are not necessary, the question becomes what is required?  One court has held:

There is nothing in the law which prescribes that any of the administrative boards was obliged to recite in any order any finding, or to make any finding apart therefore to justify its action, such as lawyers familiarly term Findings of Fact and Conclusions of Law.  Even the decree or order need not contain the elements of a judgment in a court of law; it is only necessary that such minutes be sufficiently clear to disclose the intention of the board.  Gragg v. Hill, 58 S.W.2d 150 (Waco Tex. Civ. App., 1933, error refused).

Wilson v. Bd. of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551, 554 (Tex. App.-Fort Worth 1974, writ ref’d n.r.e.).  The board’s decision is considered sufficient so long as it makes clear the board’s intention, or, as the Wilson court describes the review:
At the outset we will observe that the record reflects that there was substantial evidence to support the administrative order appealed from.  Possible fact findings upon which the order might have been based would not have been illegal, unreasonable, or arbitrary.

Id. at 554.  

In the present case, the board’s order is not immediately apparent.  The board did not vote to grant or deny the grievance.  However, Respondent’s policy provides that if the board takes no action, the Level II decision is upheld.  Tr. 349.  The Level II Decision reads:
Based on the information presented during the Level II conference and the evidence and case law from Level I, the decision from the Level I grievance is upheld.  The evidence indicates that the facts surrounding the incident on April 13, 2000 do not support a finding that an Assault occurred as required by the Texas Education Code Section 22.003(b) and the Texas Penal Code Section 22.01.

TEC Section 22.003(b) mandates that an employee of a school district who is physically assaulted during the performance of the employee’s regular duties is entitled to leave to recuperate.  In order for an employee to be entitled to assault Leave, the employee must have been assaulted based on the legal definition of assault under the Penal Code.  Additionally, the employee must be able to show that the person who committed the assault possessed the required mental ability at the time of the assault to rise to the level of criminal responsibility required by the Penal Code.


The evidence proffered by Ms. McCaleb through her representatives with the UEA does not support a finding that the student in this case either intentionally, knowingly, or recklessly injured Ms. McCaleb as those terms are defined in the Penal Code or have been defined by case law.

While Respondent was not required to explain the reason in its decision, it did so.  The decision does not contain a full set of findings of fact and conclusions of law, but it does list as the sole reason for the decision the ultimate finding of fact that the student lacked the required mental state to commit an assault.  In applying the substantial evidence standard to the present case, the Commissioner is to determine whether a reasonable finder of fact could determine based on the local record whether the student actions causing the injury were not done intentionally, knowingly, or recklessly as defined by the Penal Code. 
Mental State

Texas Education Code section 22.003 (b) provides:

In addition to all other days of leave provided by this section or by the school district, an employee of a school district who is physically assaulted during the performance of the employee’s regular duties is entitled to the number of days of leave necessary to recuperate from all physical injuries sustained as a result of the assault.
Respondent contends that the student did not have the mental state necessary to commit an assault.  Civil assault and criminal assault have the same definition under Texas law.  Moore, Inc. v. Garcia, 604 S.W.2d 261, 264 (Tex. Civ. App.-Corpus Christi 1980, writ ref’d n.r.e.).  The Code Construction Act provides that, “Words and phrases that have acquired a technical or particular meaning whether by legislative definition or otherwise, shall be construed accordingly.”  Tex. Gov’t Code § 311.011(b).  The technical definition of “assault” that applies to both civil and criminal cases is the definition that the Legislature intended when it created assault leave.  

Under Texas Penal Code section 22.01, a person commits an assault if he:

(1) intentionally, knowingly, or recklessly causes bodily injury to another, including the person’s spouse;

(2) intentionally or knowingly threatens another with imminent bodily injury, including the person’s spouse; or

(3) intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the conduct as offensive or provocative.

......

The relevant mental states are defined as:

(a)  A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

(b)  A person acts knowingly or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a certain result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

(c)  A person acts recklessly, or is reckless, with respect to the circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.

Tex. Pen. Code § 6.03.  While the definition of “assault” from the Penal Code is used, under Texas law criminal assault and civil assault have the same definition.  The definition of “assault” in the Penal Code is relevant to interpreting Texas Education Code section 22.003(b), but not everything in the Penal Code that applies to a criminal assault is relevant.  For example, the Penal Code in general does not apply to actions of minors who are younger than 15 years old.  Tex. Penal CODE § 8.07.  However, there is nothing in the Penal Code definition of “assault” that indicates that a 14 year old cannot normally commit an assault.
  
What Happened?

The issue before the Commissioner is could a reasonable finder of fact conclude that the student lacked the mental capacity to commit an assault, based upon the record as a whole.  It should be noted that all the evidence considered by Respondent was documentary evidence.  No one testified.  Respondent’s board of trustees did not make its decision based on its view of the demeanor of witnesses
.  
There were two eyewitness accounts of the events in question that were provided as evidence to the board.  These were the accounts of Petitioner and Jane Vaughan.  The testimony of Jane Vaughan is more favorable to the district.  If there are any conflicts in the evidence, the evidence that favors the district will be relied upon.  The other significant evidence consists of worker’s compensation documents and the initial assault leave documents.  
Petitioner’s contemporaneous account of what happened reads:

4/13/000 @ 8:10 a.m.  Donna Brown Came to me saying X
 was “being a frog” and hiding under the table and that she needed my assistance.  I found X in the main hallway (on the ramp) slithering on the floor.  He would not talk to me initially, then he said he was being a dog and frog.  I stated; “X it is time to stop pretending to be a frog or dog, and be a boy and go to class.”  X replied; I’m not X, I’m a frog.”  There were several students gathering, along w/ Ms. Vaughan.  I asked X if he had breakfast, to that he responded, “No.”  I asked the other students to leave.  X began crawling away on the ground.  I asked X to stop.  He did not, so I physically prevented him from crawling by holding his shoulders.  He struggled trying to get away, so I attempted to get him to stand upright, putting him in a “baskethold” position in his upper body.  I tried distracting X by talking to him about the lights on his sneakers.  He stood upright briefly & tried to get away.  I continued the “baskethold.”  I asked X if he had his medication this morning and he stated; “No.”  I noticed a “frenzied” look/expression on his face.  I asked X if daycare/parents gave him his medication/ how he got to school.  He stated that he “walked from home” because they were “running late.”  X again attempted to get away, pulling towards the door a few feet away.  I requested that he walk w/ me.  He refused.  He struggled more to get away.  Jane Vaughan assisted me in holding him.  I requested that he walk w/ me to the office.  He refused and continued to struggle away.  We carried him to the nurse’s office from the ramp in the main hallway.  X would not sit down in the nurse’s office, so I continued to hold him, and experienced pain in my lower back, particularly on the lower left side, experiencing a “pinching sensation.”  X began kicking the table in the nurse’s office that has a lamp/stuffed animals on it.  I continued to restrain him & asked him to put his feet down.  Ms. Johnson, the school nurse, attempted to call his parents at home.  X put his feet down.  Ms. Davis came in and relieved me from holding X.  She was then called on an emergency elsewhere in the building.  I sat w/ X until his father was contacted, during which time I asked X when he last had medication/ does he not take it at night or just during the day.  He said he did not take it last night or this morning.  I continued to experience the “pinching” pain in my lower left back, so I allowed X to move away from me as long as he did not kick/destroy things.  I spoke with Mr. X on the phone.  While doing so, X crawled under the cot inside the table & covered himself w/a blanket.  Mr. X stated that X had his medication this morning & attempted to talk to X “on speaker phone.”  X refused to speak to his father for several minutes.  I requested that X uncover himself and come to the phone.  He refused & crawled under the cot.  After approximately 15 minutes, X sat in a rolling chair & picked up Ms. Johnson’s papers/documents.  I requested that he put them down.  He refused. I took them out of his hands.  He rolled away and kicked at the table.  Then he began pulling the foam adding off the armchair in the nurse’s office.  I requested that he stop.  He refused.  He said he wanted his father to come and eat lunch w/ him today.  His father tried talking to X for approximately 15 minutes, trying to get him to stop his inappropriate behavior & go to class.  I explained to X that his father could not reward him for misbehavior by coming to school to eat lunch w/ him when he misbehaved.  His father stated the same thing & offered to meet him for lunch on a day when he behaves appropriately.  I encourage X to stand up & get ready to go to class, stating that his job now was to learn & that he & his father could talk about rewards when he went home this evening.  His father stated the same thing.  @ 8:50 I explained to Nurse Johnson that I was scheduled for a MAT 7 Meeting at the Administration Building.  I informed Regina Davis, principal, of the situation w/ X & left for the meeting.  While leaving the building, I felt sharp, intense, pinching, stabbing pain in my lower left back in the same place/ location where I first felt the pain when holding/restaining X.  The pain has grown steadily worse during the meeting at the Ad. Building





Kim McCaleb





10:50 a.m.




4/13/00

Petitioner’s contemporaneous notes also record events from later in the day:

4/13/00 12:15 p.m.  Returned fro Ad. Bldg. @ 11:05 a.m.  Was asked to assist w/ X.  I found Regina Davis in the Special Education hallway.  Ms. Davis was sitting in a chair restraining X.  (Informed Ms. Davis that I felt my lower back was injured.  I was asked to assist in moving him to the front office.  We did so. X kicked me in the stomach before we were able to fully restrain him.  He was struggling & I assisted Regina Davis by holding his feet, then arms.  X began screaming & struggled free.  He tried to slam this head/ back on the wall.  We restrained him.  Once in Ms. Davis’ office, X scream uncontrollably & kicked her desk, knocking things off it.  Ms. Davis asked me to remove his shoes.  One shoe was removed.  I talked to X about calming down, breathing deeply.  He agreed to do so if we would leave his other shoe on.  When he was calmer & starting to breathe deeply we were able to stop restraining X.  He sat in the floor playing w/ his shoe strings for several minutes.  He also sat in the chair playing w/a “snow globe” & wave maker.  After talking to X, he agreed to eat lunch & complete his 
classwork outside Regina’s office.  If he does so, we will let him see the wave maker@ the end of the day.  Discussed this daily option & X says he wants to try that.

Kim McCaleb

4/13/00

4/14/00 6:00 p.m. in case notes.  Notated on the student’s behalf.  . .  It is noted that X apologized for kicking me in the stomach & for trying to kick me in the face in R. Davis’ office.  He said he was sorry he hurt me before I left campus on 4/13/00.  

Record, pp. 228-232.


The Employer’s First Report of Injury or Illness, signed on April 14, 2000 by Regina Davis, indicates that Petitioner was injured at 8:20 a.m. on April 13, 2000 while restraining a student.  Record, p.156.


On September 15, 2000, Petitioner first requested assault leave.  Record, p. 114.  The request noted that she was unaware of assault leave until a conversation that she had on September 15, 2000.


By memo of November 6, 2000, from Anita Buttram, Petitioner was informed that assault leave benefits were denied.  The memo also stated, “However, because I do believe you were injured while restraining a child to keep him from running away, I am prepared to pay you for your days that were docked from your pay due to this injury.”  Record, p. 116.  

The January 25, 2001 affidavit of Jane Vaughan, the teacher who helped Petitioner restrain the student, states in relevant part:
On April 13, 2000, the date of the claimed attacked, the student had been hopping around, literally like a frog, in the hallway.  I saw him there hopping.  I don’t know how or why Ms. McCaleb came to the hall.  But when she arrived, Ms. McCaleb and I were standing near the first and second grade hallway and we were trying to talk to the student.  We were trying to get him to calm down and walk to class correctly like he was supposed to.  The student would not calm down.  He crossed over to the other side of the hall.  I don’t know if he was trying to go out into the courtyard, but that is when Ms. McCaleb grabbed the student from behind, under his arms, and I grabbed his feet.  At this time we were standing at the top of the incline.  The incline is a walkway that connects the old building to the new wing.  It is a small, gradual incline of the hallway.  When we grabbed the student, we were standing at the top of one of the inclines near the courtyard door.  We grabbed the student to prevent him from running into the courtyard and climbing up on top of the building.

I do remember seeing the student put a foot against the wall and shove himself off.  He did this several times.  When I saw him doing this, no one was holding him.  I don’t think it would have been wise to have tried to hold him when he was doing that because he would have hurt you.  He was a pretty powerful student although he was only eight or nine years old.

During the time Ms. McCaleb and I were holding the student, I don’t remember seeing the student hit at her or push her in such a way that he appeared trying to harm her.  Ms. McCaleb never appeared to have been injured or hurt in any way to me on that day.  Together we carried the student to the office.  While we were carrying the student, Ms. McCaleb never said anything to me about being careful or taking it easy because she had been hurt.  If she had, we could have gotten someone else to hold the student and take him to the office.

I don’t remember telling the student to stop because he might hurt Ms. McCaleb.  I honestly don’t recall saying anything to him about stopping, but if I did, it probably would have been a more general statement to include everyone who was in the surroundings and himself.  In this case, I don’t think I said anything to this student because I don’t think it would have made any difference.  The student was like in a holy terror; he seemed to be in his own state of mind and nothing would have phased him.  Without his medication he was uncontrollable.  And it was obvious if he was not on his medication.  Some days were worse then others and that was one of his bad days.  He seemed more out of himself on that day than on other days.

If the student hurt someone that day, I think he would have had some knowledge of it.  By that I mean, as a school-aged child, he would know that if you bite someone it would hurt.  But, in comparison to others of his age, I don’t think that he knew that his power and force would hurt someone.  I say that because of his state of mind, his understanding and level of reasoning were not clear to him.  His perception of what he could do to someone was not clear to him.  I think that his actions were more to get attention, but I am not sure that he even knew what he was doing.  That is why he needs to be medicated because he can’t control his own action.  I don’t think he intentionally tried to hurt anyone.

Record, pp. 175-176.  

It is undisputed that Petitioner was injured while restraining the student.  This is very significant because there is a presumption of intent when an injury is caused by violence.  Sumner v. Kinney, 136 S.W. 1192 (Tex. Civ. App. 1911, no writ).  In order to rebut this presumption, there must be some evidence to the contrary.  Jane Vaughan’s affidavit does rebut a claim that the student intentionally tried to harm Petitioner.  However, it does not rebut a claim that the student knowingly or recklessly harmed Petitioner.  It does not rebut a claim that the student intentionally or knowingly caused physical contact with Petitioner when the student knew or should reasonably have believed that Petitioner will regard the conduct as offensive or provocative.  

A review of Jane Vaughan’s affidavit shows that it is very limited in scope.  For example, the affidavit states, “The student was like in a holy terror; he seemed to be in his own state of mind and nothing would have phased him.  Without his medication he was uncontrollable.  And it was obvious if he was not on his medication.”  The fact that the student could not be controlled does not mean that he did not know what he was doing.  In fact, the affidavit indicates that the student did know what he was doing: “If the student hurt someone that day, I think he would have had some knowledge of it.  By that I mean, as a school-aged child, he would know that if you bite someone it would hurt.”  Perhaps Vaughan’s strongest statement as to the student’s understanding was “I think that his actions were more to get attention, but I am not sure that he even knew what he was doing.”  In the first part of the sentence she states that she believes that his intention was to get attention.  Resisting his teachers certainly got attention.  The second part of the statement that she was “not sure that he even knew what he was doing,” is not sufficient to rebut claims of knowledge or recklessness.  The contention was not that the student did not know what he was doing but that she was unsure.  When viewed in the context of the whole sentence and the whole affidavit, Vaughan’s affidavit only rebuts a claim that the student intentionally injured Petitioner.

Evidence as a Whole

Under the substantial evidence standard a decision may be overturned if it is “not reasonably supported by substantial evidence considering the reliable and probative evidence in the record as a whole.”  Tex. Gov’t Code 2001.174(2)(E).  When one considers Petitioner’s contemporaneous notes it is clear that the student acted with at least a mental state of knowledge or recklessness.  
Limitation on Discretion

The school board is the finder of fact in this case and has discretion whether to believe or disbelieve the evidence presented.  However, a finder of fact does not have unlimited discretion to disregard the testimony of a witness.  The Supreme Court of Texas has held:
But because trial courts can view a witness's demeanor, they are given great latitude in believing or disbelieving a witness's testimony, particularly when the witness is interested in the outcome. Acting as factfinder, a trial judge can, therefore, reject the uncontroverted testimony of an interested witness unless it is readily controvertible, it is clear, positive, direct, and there are no circumstances tending to discredit or impeach it. See Lofton v. Texas Brine Corp., 777 S.W.2d 384, 386 (Tex.1989); McGalliard v. Kuhlmann, 722 S.W.2d 694, 697 (Tex.1986); Anchor Cas. Co. v. Bowers, 393 S.W.2d 168, 169 (Tex.1965); Powers & Ratliff, Another Look at "No Evidence" and "Insufficient Evidence," 69 Texas L.Rev. 515, 524 (1991).
In re Doe 4, 19 S.W.3d 322, 325 (Tex. 2000).  While none of the cases cited are administrative law cases, there is no reason why a school board acting as finder of fact could reject the readily controvertible, clear, positive, and direct testimony of a witness when there were no circumstances tending to discredit it, while a court could not.  The board could have only disregarded Petitioner’s evidence if it was not readily controvertible, clear, positive, and direct and there were circumstances tending to discredit it.  

Petitioner’s statements are clear, positive, and direct.  The events described by Petitioner concerning the child’s mental state could easily be controverted by other eyewitnesses.  In addition to Ms. Vaughan, Donna Brown, Ms. Johnson, X’s father, and Regina Davis could have offered evidence to contradict Petitioner’s claims.

One might argue that there were circumstances tending to discredit the testimony such as Petitioner’s financial incentive in proving that she was assaulted.  However, this proves that Petitioner was an interested witness, not that there were any suspicious circumstances.  In fact, since Petitioner’s contemporaneous notes were created before she was even aware of the assault leave statute, they could not have been crafted so as to state a claim for assault leave.
Petitioner’s Notes


Petitioner’s notes demonstrate  that the student wished to act like a frog and a dog.  While the student was obstinate and in Ms. Vaughan’s words a “holy terror”, the evidence shows that the student was aware of what was going on around him and could answer questions put to him.  The student tried to escape from Petitioner and Ms. Vaughan.  In fact, Ms. Vaughan’s affidavit confirms this:  “We grabbed the student to prevent him from running into the courtyard and climbing up on top of the building.”  The student was aware of his environment and was acting purposefully.  
Special Education
Respondent contends that the student did not act in a reckless manner, arguing that the student lacked the necessary mental state because he was a special education student and he had Attention Deficit Hyperactivity Disorder (ADHD).  The fact that a student receives special education services does not mean that a student is incapable of conduct that is intentional, knowing, or reckless.  Special education services are available for a child who has a disability as defined by federal law.  34 CFR § 300.7(a)(1).  While some defined disabilities may be mental disabilities, not all of them are.  Simply because an individual receives special education services does not mean that the individual has limited mental abilities.  There is no testimony in the record as to how the student’s ADHD disability may prevent him from forming a culpable mental state.  

Must Have Been Irrational


Respondent contends that the student must have been acting irrationally.  Respondent notes that restraint can only be used in certain situations according to Respondent’s policy.  Respondent argues that only two policy reasons for restraint could apply: protecting a person, including the person using physical restraint, from physical injury and restraining an irrational student.  However, the policy at issue is not in the record.  While Respondent cites Attorney General Opinion JC-0491, which addresses an Arlington Independent School District policy, there is no evidence that the policy addressed was in force on April 13, 2000.  But even assuming the policy should be considered, Respondent’s argument fails.  Petitioner was restraining the student for the student’s protection.  The Vaughan affidavit states:  “We grabbed the student to prevent him from running into the courtyard and climbing up on top of the building.”
Whose action?


Respondent contends that because Petitioner was attempting to restrain the child, her actions, not the child’s, caused her injury.  Because the board’s decision does not include this reason, Respondent has waived this argument.  However, even if this issue were preserved Respondent would not prevail.  Without the student’s wrongful actions there would be no injury.  The Commissioner has held that when a teacher’s actions in restraining a student are not sufficient to cause the teacher’s injury, the teacher has been assaulted.  Gutierrez v. Judson Independent School District, Docket No. 065-R10-1299 (Comm’r Educ. 2001).  
Resignation


On February 9, 2000, Petitioner was told that the Superintendent would recommend that her probationary contract be terminated at the end of the contract term.  On February 23, 2000, Petitioner submitted her resignation effective at the end of the 1999-2000 school year.  When a teacher submits a resignation from a probationary contract more than 45 days prior to the first day of instruction, there is no requirement that the district to accept the resignation.  Tex. Educ. Code § 21.105.  Respondent argues that since Petitioner had submitted her resignation, any assault leave must be cut off on the last day of the 1999-2000 school year.  However, the assault leave statute does not require this result.  A teacher who is assaulted while on duty is entitled to up to two years of assault leave.  It is presumed that in enacting statutes “a just and reasonable result is intended.”  Tex. Gov’t Code § 311.021(3).  Further, the assault leave statute is a remedial statute.  Remedial statutes are to be construed broadly.  Dodd v. Meno, 870 S.W.2d 4, 7 (Tex. 1994).  In fact, such statutes are to be given “the most comprehensive and liberal construction possible.”  Burch v. City of San Antonio, 518 S.W.2d 540, 544 (Tex. 1975).  It is reasonable to presume that the Legislature did not intend for a previously submitted resignation to cut off assault leave benefits.  The purpose of the assault leave statute is to protect teachers who are assaulted on the job.  Petitioner is entitled to these protections.


Conclusion


Petitioner was assaulted while on duty.  She is entitled to assault leave benefits for up to two years or until she has recuperated from all physical injuries sustained as a result of the assault.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
In a Texas Education Code section 7.057 case brought against a school district the Commissioner’s decision is to be based on a review of the record developed at the district level under a substantial evidence standard of review.  Tex. Educ. Code § 7.057(c).  

3.
The “substantial evidence standard of review” referred to in Texas Education Code section 7.057(c) is the standard of review defined in Texas Government Code section 2001.174.

4.
A school district is not required to make findings of fact and conclusions of law when it hears a grievance.  
5.
Respondent’s board of trustees, as its sole basis for its decision, makes the ultimate finding of fact that the student had not “intentionally, knowingly, or recklessly injured Ms. McCaleb as those terms are defined in the Penal Code or have been defined by case law.”  Respondent has waived any other claims for why Petitioner should be denied assault leave benefits.
6.
In applying the substantial evidence standard to the present case, the Commissioner is to determine whether a reasonable finder of fact could determine based on the local record that the student’s actions causing the injury were done intentionally, knowingly, or recklessly as defined by the Penal Code.

7.
A school employee who is physically assaulted during the performance of his duties is entitled to assault leave for the number of days necessary to recuperate from all physical injuries sustained as a result of the assault up to a maximum of two years from the date of the assault.  Tex. Educ. Code § 22.003(b).

8.
Civil assault has the same definition as criminal assault.

9.
The term “assault” as used in Texas Education Code section 22.003(b) has the same definition as a criminal or civil assault.

10.
A person commits a criminal assault if the person intentionally, knowingly, or recklessly causes bodily injury to another, or intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the conduct as offensive or provocative.  Tex. Pen. Code § 22.01.

11.
The terms intentionally, knowingly and recklessly are defined in Texas Penal Code section 6.03.

12.
Intent is presumed when an injury is caused by violence.

13.
Because Petitioner’s injury was caused by violence a presumption of intent was created.

14.
There is substantial evidence in the record to rebut the presumption that the student intentionally injured Petitioner.
15.
There is not substantial evidence in the record to rebut the presumptions that the student knowingly or recklessly injured Petition or that the student intentionally or knowingly caused offensive physical contact with Petitioner. 

16.
The student had the requisite intent to commit an assault.

17.
One is responsible for one’s actions even when another’s actions are a concurrent cause, if the concurrent cause is not sufficient to produce the result.  Tex. Penal Code § 6.04(a).

18.
The student is responsible for assaulting Petitioner.

19.
Because Petitioner was physically assaulted and injured during the performance of her duties, she is entitled to assault leave.

20.
Texas Education Code section 22.003(b) is a remedial statute which should be given the most comprehensive and liberal construction possible.

21.
Petitioner’s resignation, which was submitted prior to her injury, does not limit the assault leave benefits she may be entitled to.

22.
Respondent was required to place Petitioner on assault leave when she requested assault leave on September 15, 2000.  Tex. Educ. Code § 22.003(b)

23.
Respondent violated Texas Education Code section 22.003(b) by not placing Petitioner on assault leave on September 15, 2000.

24.
Even assuming Respondent had not waived the argument that the student’s actions caused Petitioner’s injury; the record requires a finding under the substantial evidence standard that the student’s actions caused Petitioner’s injury.
25.
Petitioner is entitled to assault leave from April 13, 2000 until she has recovered from her physical injuries caused by the assault or until two years have passed since the injury, whichever comes first.  Tex. Educ. Code § 22.003(b).

26.
Petitioner’s appeal should be granted.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Designee of the 
Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED, and

FURTHER ORDERED that Petitioner is entitled to assault leave from April 13, 2000 until she has recovered from her physical injuries caused by the assault or until two years have passed since the injury, whichever comes first.  

SIGNED AND ISSUED this 25th day of MARCH, 2004.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






DESIGNEE OF THE COMMISSIONER






  OF EDUCATION

� In 2001, the Legislature passed a significant amendment to Texas Education Code section 22.003.  The amendment reads:


(c) For purposes of Subsection(b), an employee of a school district is physically assaulted if the person engaging in the conduct causing injury to the employee;


(1) could be prosecuted for assault; or


(2) could not be prosecuted for assault only because the person’s age or mental capacity makes the person a nonresponsible person for purposes of criminal liability.


Act of June 15, 2001, 2001 Tex. Gen. Laws 2103-2104 codified as Tex. Educ. Code § 22.003(c).  However, since  the action in question occurred in the 1999-2000 school year, this amendment does not apply.


�  In a grievance there is no requirement for a trial type hearing.  The type of hearing given is left to the sound discretion of the board so long as the hearing is a fair hearing.  Renteria v. El Paso Independent School District, Docket No. 050-R#-201 (Comm’r Educ. 2002); Taylor v. Marshall Independent School District, Docket No. 130-R10-297 (Comm’r Educ. 1997).  Petitioner has not contested the fairness of the hearing given.


� The letter “X” has been substituted for the student’s name, when the student’s name appears in a document. 
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