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DECISION OF THE COMMISSIONER


Petitioner, Arlene Sonnen, appeals the decision of Respondent, El Paso Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Gary D. Brooks, Ed. D.  Respondent is represented by S. Anthony Safi, Attorney at Law, El Paso, Texas.   The Administrative Law Judge issued a Proposal for Decision recommending that this appeal be remanded to Respondent with instructions to hold another hearing before the board as to the merits of Petitioner’s grievance.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


The following Finding of Fact is supported by a preponderance of evidence:

1.
The tape recording of Dr. William Wachtel’s testimony at the June 21, 2001 board hearing is, in part, inaudible.
Discussion

Petitioner contends that Respondent failed to compensate her in violation of its policies, which are incorporated into her contract.  Respondent argues that Petitioner has been properly compensated.  

Record


Texas Education Code section 7.057(c) requires the Commissioner to base his decision on a review of the local record.  “Record” is defined to “include, at a minimum, an audible electronic recording or written transcript of all oral testimony or argument.”  Tex. Educ. Code § 7.057(f)(1).  In the present case, a tape recording of the board hearing was made.  Unfortunately, a part of Dr. William Wachtel’s testimony is inaudible.  While Respondent contends that this testimony is not significant, Dr. Wachtel drafted a memo about Petitioner’s compensation, which the parties interpret in very different ways.  The inaudible testimony may have had an impact as to the interpretation of the memorandum.  The incomplete record is not due to any improper action of Respondent.  To the contrary, Respondent attempted to make a proper record.  Because the defect in the record was unintentional, this case should be remanded to Respondent with instructions to hold another hearing before the board of trustees.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
In a case against a school district, the Commissioner is to decide the case based on the local record.  Tex. Educ. Code § 7.057(c).  

3.
“Record” is defined to “include, at a minimum, an audible electronic recording or written transcript of all oral testimony or argument.”  Tex. Educ. Code § 7.057(f)(1).

4.
Because a portion of the record is inaudible and this is not due to any intentional action of Respondent, this case should be remanded to Respondent with instructions to hold another hearing before the board as to the merits of Petitioner’s grievance.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that this appeal be remanded to Respondent with instructions to hold 
another hearing before the board as to the merits of Petitioner’s grievance.


SIGNED AND ISSUED this 26th day of APRIL, 2002.
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