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DECISION OF THE COMMISSIONER

Petitioner, San Antonio Technology Academy Charter School, appeals the decision of Respondent, Texas Education Agency, Division of School Improvement, denying Petitioner’s application for a School Repair and Renovation Grant.  Respondent filed a Motion to Dismiss.  Respondent’s Motion to Dismiss and oral arguments on the merits were heard before Joan Stewart, the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner was represented pro se by Mr. Henry K. Egeolou, Executive Director/Superintendent of the San Antonio Technology Academy Charter School.  Respondent was represented by Mr. Christopher M. Jones, Attorney at Law, Austin, Texas.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact: 

1.
On November 26, 2001, Respondent drafted a letter indicating that Petitioner’s application for School Repair and Renovation Grant was not recommended for funding because its final score was below the cutoff score (82.67) recommended for funding in the category of “not high poverty, not rural.”
2.
Respondent did not mail the November 26, 2001 notification letter via certified mail.
3.
Petitioner wrote a letter dated December 17, 2001 to the Director of Hearings at the Texas Education Agency indicating that it had received notification from TEA “stating our project had not been recommended for funding due to the fact that our final score was below the cutoff score (82.67) recommended for funding in the category of “not high poverty.”  

4.
Petitioner’s December 17, 2001 correspondence was received by Respondent’s Division of School Improvement on January 14, 2002.

5.
Petitioner wrote a substantially similar, although not identical, letter dated January 9, 2002.  Respondent’s Division of Continuing Education and School Improvement received this correspondence on January 15, 2002.  
6.
Petitioner’s January 9, 2002 correspondence was received by Respondent’s Division of Hearings and Appeals on January 17, 2002.  This correspondence was sent certified mail, return receipt requested with a postmark date of January 14, 2002.
7.
Respondent’s School Repair and Renovation application scoring system relies on poverty information generated by the Texas Education Agency. 
Discussion
Motion to Dismiss

This case concerns Petitioner’s School Repair and Renovation Grant application, which was not recommended for funding by Respondent.  Respondent filed a Motion to Dismiss with Prejudice for Untimely Filing.  In its written Motion to Dismiss Respondent argues that:

The petitioner was notified that they did not receive the grant in writing on November 26, 2001.  The grant was offered pursuant to federal law.  (Public Law 106-554).  Pursuant to 19 Texas Administrative Code Section 157.1081(b), the petitioner is entitled to a hearing on the disapproval of their application.  Pursuant to 19 Texas Administrative Code Section 157.1083(a)(1) the applicant “shall file a request for a hearing within 30 days after the date of the action taken by the Texas Education Agency.”  The petitioner’s appeal was received by Hearings and Appeals on January 17, 2002.  Therefore, the applicant did not file the petition for review in a timely manner.  19 Texas Administrative Code Section 157.1056(a) provides that the “commissioner or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without a hearing for…untimely filing.”

During oral argument Respondent modified this argument by stating that it did not send the November 26, 2001 notification letter out on November 26, 2001, and that it did not send the notification via certified mail.  Respondent offered oral testimony regarding the probability that the notification was mailed out on either December 3, 2001 or December 5, 2001, with the likelihood being that the notification was mailed out on December 5, 2001.  However, since the letter was not sent by certified mail, return receipt requested, and Petitioner had no record of when the letter was actually received, there was a dispute as to when the letter was received.  While the exact date Petitioner received the letter cannot be determined, it must have been no later than December 17, 2001, because in a letter of that date Petitioner refers to the denial of the grant.  Respondent argues that since there are 31 calendar days in December, Petitioner’s January 17, 2002 filing is one day late pursuant to the requirements provided in Section 157.1083(a)(1)of the Texas Administrative Code, and that Respondent’s Motion to Dismiss should therefore be granted.  

Section 157.1050(b) of the Texas Administrative Code states:
(b)
Documents may be filed by mail if sent by certified United States mail, return receipt requested, or by an overnight courier service.  A document shall be deemed timely filed if it is mailed on the filing deadline as evidenced by a legible postmark placed on the envelope by the United States Postal Service and the document was received by the director of hearings, the hearings examiner, or the designated docket clerk by the close of business on the third calendar day following the filing deadline.
Petitioner had notice of the agency’s action on December 17, 2001.  Petitioner sent its “formal written notice for a request for hearing” to the Director of Hearings by certified United States mail, return receipt requested.  The document bore a legible postmark placed on the envelope by the United States Postal Service.  The postmark on the envelope was January 14, 2002.  The document was received by the Director of Hearings on January 17, 2002, which was before the close of business on the third calendar day following the filing deadline.  Petitioner has complied with the timeline requirements of Section 157.1083(a)(1) and Section 157.1050(b) of the Texas Administrative Code.  Respondent’s Motion to Dismiss with Prejudice for Lack of Untimely Filing is therefore denied.
Merits of the Appeal

Petitioner’s January 9, 2002 “formal written notice of a request for hearing,” outlines Petitioner’s complaint.
This appeal is based solely on the fact that I feel there was a misrepresentation of information provided by TEA by not informing new Charter Schools they would need to provide their own poverty level information.  As a new Charter School, with the majority of our students enrolled qualifying for a “free lunch program”, it is inconceivable that the school could rate “0”points in the poverty level percentage category.
Petitioner offered no documentary evidence to substantiate its claim.  Petitioner’s witness testimony did not provide any evidence which would substantiate the claims that have given rise to the instant appeal.  In fact, the School Repair and Renovation application scoring system relied on poverty information that was generated within the Texas Education Agency, not on information provided by the applicant.  Additionally, the Request for Applications states that:
High poverty LEAs were identified by TEA’s Title 1 Office using the same Bureau of Census poverty data that was used for fiscal year 2000 Title 1 Part A allocations or, in the case of open enrollment charter schools that received fiscal year 2000 Title 1 Part A allocations, a poverty measure equated to the census poverty data.  Applicants are not required to indicate whether they are high poverty LEAs in their applications.  This verification will be completed by TEA.
The methodology used by the Texas Education Agency for awarding the School Repair and Renovation grants was in accordance with federal law as set out in Public Law 106-554.
Conclusion

Respondent’s Motion to Dismiss is denied.  Respondent has not violated state or federal law or regulations in the administration of the School Repair and Renovation Grant.  Respondent has not violated state or federal law or regulations in the denial of Petitioner’s School Repair and Renovation Grant application.  Petitioner’s appeal is therefore denied. 
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case under Texas Education Code. Section 7.057 and Texas Administrative Code Section 157.1081, et seq.
2.
Respondent has not violated any of the school laws of Texas in its administration of the School Repair and Renovation Grant.
3.
Respondent has not violated any of the school laws of Texas in its denial of Petitioner’s School Repair and Renovation Grant application.

4.
Respondent has not violated any federal law or regulation in its administration of the School Repair and Renovation Grant.

5.
Respondent has not violated any federal law or regulation in its denial of Petitioner’s School Repair and Renovation Grant application.

6.
Respondent has not violated Public Law 106-554 in its administration of the School Repair and Renovation Grant application.

7.
Respondent has not violated Public Law 106-554 in its denial of Petitioner’s School Repair and Renovation Grant application.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be and is hereby DENIED.

SIGNED AND ISSUED this 26th day of April 2002.
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