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Statement of the Case


Petitioner, John R. Connelly, III, appeals the decision of Houston Independent School District, Respondent, to terminate his employment.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to presided over this case.  By agreement of the parties, this case was decided upon the local record.  Petitioner is represented by Mr. Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Ms. Myra Schexnayder, Attorney at Law, Houston, Texas.


On December 12, 1996, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted except for the claims for back pay, benefits, and other monetary compensation for which the Commissioner lacks jurisdiction to award.  Exceptions to the Proposal for Decision were timely filed and considered.  No reply was filed.

Findings
Standard of Review

The standard of review in a Texas Education Code §11.13 case is substantial evidence.  Ysleta Independent School District v. Meno, 933 S.W.2d 748 (Tex. App.-Austin, 1996, writ denied).  The Proposal for Decision in this case used a preponderance of the evidence standard of review.  The standard of review is determinative of the outcome in this case.


It should be recalled that substantial evidence is not a high standard.  In City of Alvin v. Public Utility Com'n of Texas, 876 S.W.2d 346, 355 (Tex.App.--Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex.App.--Austin 1989, no writ), we summarized the substantial evidence test:  (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise;  (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion;  (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence;  (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency;  and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

Reasonable minds could have reached the same conclusion as did Respondent.  While some witnesses were not found to be credible in the Proposal for Decision, a reasonable finder of fact could have found those witnesses to be credible.  Based on the record before the Commissioner, there is substantial evidence to support Respondent’s decision to terminate Petitioner’s contract.

Merits


Respondent proposed the termination of Petitioner’s contract for failure to follow directives concerning student discipline, failure to follow directives concerning leaving students unattended, and acting outside of the approved disciplinary measures contained in the Code of Student Conduct in relation to an incident involving a student on September 27, 1994.  These alleged failings were said to constitute immorality, repeated failure to comply with official directives, and good cause.  Texas Education Code §§13.109 and 13.110.  Petitioner also alleges that Respondent violated HISD Board Policy 570.140 by not convening an assault investigation team; that two board members should not have been allowed to vote; and that Respondent’s definition of immorality is unconstitutionally vague.  The first two of these allegations fail for lack of evidence.

What is Immorality?

Respondent’s definition of immorality is as follows:

“Immorality” is conduct which the board determines is not in conformity with the accepted principles of right and wrong behavior or which the board determines is contrary to the moral standards which are accepted within the district.

HISD Board Policy 570.310.  One possible problem with this definition is the use of the phrase “which the board determines.”  If this phrase indicated that the board can determine whatever it wants to be immorality, and this determination is binding on the Commissioner, there would be a problem
.  However, a local board cannot make an authoritative interpretation of the Texas Education Code.  “Immorality” as it appears in Texas Education Code §13.109 (a) (1) has been interpreted by the Commissioner to mean the quality of one who engages in an immoral act or conduct.  The Commissioner has further determined that “immoral conduct” is that conduct which is willful, flagrant, or shameless, and which shows a moral indifference to the opinion of the good and respectable members of the community.  Alex v. Brownsville ISD, Docket No. 420-R2-695 (Comm’r Educ. 1996).  This is the standard that will be used in deciding this case.

Excessive Force

Respondent claims that Petitioner used excessive force against a student.  The evidence to be considered, by agreement of the parties, is the local record.  The record contains a number of accounts as to what happened.  These accounts are in witness statements, the investigation report, and testimony at the local hearing.  There are three individuals who witnessed the whole incident: Petitioner and two students.  The two students will be designated with the initials “M” and “R”.  The only account given by Coach Connelly is in the investigation report.  This account leaves many questions unanswered.  Other individuals saw various parts of the incident.  It is not possible to reconcile the accounts of all individuals.  The following is a reasonable interpretation of the evidence.


“R” is a member of a local gang which styles itself “Puro Segundo Varrio”(hereinafter, “PSV”).  The English translation is “Pure Second Ward.”  “M” is not a member of PSV but he hangs out with PSV and has been questioned by the gang patrol several times when he was with PSV.  On September 27, 1994, “M” and “R” were in the boys shower room at Jackson Middle School.  “R” was writing his name with an indelible magic marker next to the letters PSV.  “M” was standing next to “R” when “R” was attempting to let the school know that he was associated with PSV.  Coach Connelly, who was checking the showers, saw something and concluded the two were producing gang graffiti.  He told the two that he would be taking them to the office.


“M” had already been to the office once that day.  Using obscenities, “M” stated he was not going to the office.  Nonetheless, he started walking to the office.  When they got out of the locker room and into a hall, “M” refused to move.  Coach Connelly grabbed “M’s” wrist and briefly pulled him down the hall.  When “R” was asked to describe the amount of force used by the coach Connelly he stated, “It wasn’t really force.  He did, like, kind of pull him.” Transcript, p. 145.  “M” got his wrist free and pushed off.  Coach Connelly pushed “M” toward the wall.  “M” and Coach Connelly began to fight.  Punches were thrown by both parties.  Coach Connelly pushed “M” toward the wall.  “M” tried to run away.  ““M’s” shirt was ripped when Coach Connelly tried to grab “M” while “M” was trying to run away.  Coach Connelly roughly pushed “M” toward the wall.  “M’s” head hit the wall.  Coach Connelly asked “M”, “Are you going to hit me now?”  Around this time, an armed campus police officer intervened.  Officer Nieta pulled “M” apart from Coach Connelly.  “M” attempted to rejoin the fray and shouted “I’ll hit you.” toward Coach Connelly.  “M” was brought to the office where the school nurse found that he had some cuts and bruises, none of which were serious.  It was a short amount of time between “M” first punching Coach Connelly and Officer Nieta subduing “M”.


Respondent claims that Coach Connelly’s actions toward “M” constitute immorality, repeated disregard of directives, and constitute good cause for termination.  Respondent claims that Coach Connelly used excessive force when we first grabbed “M” by the wrist and that Coach Connelly’s response to “M’s” attack was inappropriate.  Respondent has a policy that allows an employee to “use reasonable force as necessary to protect himself/herself from attack, to protect another person or property...”  HISD Board Policy 570.400.  In addition, Texas law recognizes that teachers may use reasonable force.  In particular it has been held that the Restatement of Torts, Second Addition, is in harmony with Texas law.  Hogenson v. Williams, 542 S.W.2d 456, 459 (Tex. Civ. App.--Texarkana 1976, no writ).  The Hogenson court relies on the Restatement of Torts for determining what is reasonable:

(1) One standing In loco parentis is privileged to use reasonable force as he reasonably believes necessary for the child's proper control, training or education;

(2) In determining if the force is reasonable for those purposes the following factors are to be considered:

(a) The age, sex and condition of the child,

(b) The nature of his offense or conduct and his motives,

(c) The influence of his example upon other students,

(d) Whether the force was reasonably necessary to compel obedience to a proper command, and

(e) Whether the force was disproportionate to the offense, is unnecessarily degrading, or is likely to cause serious injury.  

(3) Force applied for any purpose other than the proper training or education of the child or for the preservation of discipline, as judged by the above standards, is not privileged.

Id.  This is the standard for determining whether Coach Connelly’s actions were reasonable.


Coach Connelly’s action in grabbing “M’s” wrist was reasonable.  “M” had cursed at Coach Connelly and refused the move.  Coach Connelly’s motivation was to bring a middle school student who was suspected of damaging school property to the principal’s office.  The amount of force used was necessary to compel obedience to a proper command, it was not disproportionate, degrading, or likely to cause injury.  The force was applied for the preservation of discipline.


Some witnesses argued that the reasonable course of action when a student refuses to follow a legitimate command is to push an emergency call button
 that calls an armed peace officer to deal with the student.  Assuming that this is a reasonable course of action, it is not the only reasonable course of action.  This is not to say that a school district could not adopt a policy specifying that this type of action be taken.  However, HISD Board Policy allows for the use of reasonable force.  Reasonable force was used.


The more difficult question is whether or not Coach Connelly used reasonable force when he fought with “M”.  A reasonable finder of fact could conclude that Coach Connelly used excessive force in his fight with “M.”  While the evidence is conflicting, a number of observers believed that Coach Connelly used considerably more force then was necessary in the situation.

Leaving Students Unattended

On one occasion, when Coach Connelly had a class at a field, he briefly ran after a group of disruptive students.  This was improper and in violation of policy.  However, it was not a repeated violation of directives, immorality, or a failure to meet the accepted standards of conduct in the profession.

Conclusion


Respondent has good cause to terminate Petitioner’s contract because Petitioner used excessive force when he fought with “M”.  This conclusion is reached by applying the substantial evidence standard to the record before the Commissioner.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Administrative Law Judge, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction to hear this cause under Tex. Educ. Code §13.115 (a).


2.
The standard of review in a pre Senate Bill 1 continuing contract case is substantial evidence on the record before the Commissioner.


3.
“Immorality”, as it appears in Texas Education Code §13.109 (a) (1), means the quality of one who engages in an immoral act or conduct.


4.
“Immoral conduct” is that conduct which is willful, flagrant, or shameless, and which shows a moral indifference to the opinion of the good and respectable members of the community.


5.
In determining whether the use of force by a teacher toward a student is reasonable, the standards provided in the Restatement of Torts are applicable:

(1) One standing In loco parentis is privileged to use reasonable force as he reasonably believes necessary for the child's proper control, training or education;

(2) In determining if the force is reasonable for those purposes the following factors are to be considered:

(a) The age, sex and condition of the child,

(b) The nature of his offense or conduct and his motives,

(c) The influence of his example upon other students,

(d) Whether the force was reasonably necessary to compel obedience to a proper command, and

(e) Whether the force was disproportionate to the offense, is unnecessarily degrading, or is likely to cause serious injury.  

(3) Force applied for any purpose other than the proper training or education of the child or for the preservation of discipline, as judged by the above standards, is not privileged.


6.
Petitioner did not use reasonable force when he fought with “M” on September 27, 1994.


7.
Petitioner’s use of force when fighting with “M” on September 27, 1994 was immoral and a failure to meet accepted standards of conduct in the profession.


8.
Petitioner’s use of force when dealing with “M” on September 27, 1994 was not a repeated failure to comply with official directives.


9.
Petitioner’s use of force when dealing with “M” on September 27, 1994 did violate HISD Board Policy.


10.
Petitioner’s departure from his class on one occasion to briefly pursue disruptive students does not constitute immorality, repeated failure to comply with official directives; or a failure to meet accepted standards of conduct in the profession.


11.
Respondent did have good cause to terminate Petitioner’s contract.


12.
On September 27, 1994, Petitioner stood In loco parentis to “M.”


13.
Petitioner’s appeal should be Denied.


SIGNED AND ISSUED this 11th day of MAY, 1998.







______________________________







MIKE MOSES







COMMISSIONER OF EDUCATION

� The most likely interpretation of HISD Board Policy 570. 310 (a) is not that the policy declares that immorality is whatever the board says it is but that the board must use the definition of immorality given.


� Such emergency call buttons are located in all classrooms.  There was not a emergency call button located in the boys shower.
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