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Petitioner, Andy Veliz, appeals the decision of Respondent, Donna Independent School District’s Board of Trustees, to deny his grievance concerning his reassignment.  

Margaret E. Baker is the Administrative Law Judge appointed to preside over this case.  Mark W. Robinett of Austin, Texas represents Petitioner.  Jorge D. Canales of Weslaco, Texas represents Respondent.  On February 24, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
During the 1997-98 and 1998-99 school years, Respondent employed Petitioner under a two-year term contract for the position of “Attendance Coordinator”.

2.
In April 1999, Petitioner and Respondent entered into a one-year term contract for the 1999-2000 school year.  This contract was for a “Certified Administrator”.  A provision of the contract provided that Petitioner was “subject to assignment and reassignment of positions or duties, additional duties, changes in responsibilities or work, transfers, or reclassification at any time during the contract term.”

3.
The director of personnel notified Petitioner in a letter dated July 5, 1999 that for the 1999-2000 school year, Petitioner would be assigned to the position of assistant principal at W.A. Todd Middle School.  The letter stated that personnel changes were being made due to reorganization efforts of the administrative departments.  Petitioner’s salary was not changed due to the reassignment.

4.
Petitioner filed a grievance asserting that his reassignment constituted a change in professional capacity and that he was entitled to be employed as a central administrator.  The board of trustees denied Petitioner’s grievance.

5.
Petitioner timely filed this appeal.

Discussion

Petitioner brings this appeal under Texas Education Code section 7.057.  Petitioner alleges that Respondent violated Texas Education Code section 21.206 by not employing him in the same professional capacity for the 1999-2000 school year.  Petitioner also contends that he was demoted.

Violation of Texas Education Code Section 21.206


Petitioner claims that his reassignment constitutes an unauthorized change in professional capacity because Respondent failed to follow the nonrenewal procedures set out in Texas Education Code section 21.206.  Respondent asserts that Petitioner’s assignment to an assistant principal position was permitted by Petitioner’s 1999-2000 contract.  Respondent further contends that Petitioner’s reassignment does not constitute a change in professional capacity.  Respondent is correct on both points.


As stated in Finding of Fact No. 2, Petitioner signed a new contract for the 1999-2000 school year in April of 1999.  Petitioner’s new contract did not guarantee him a specific position, and the reassignment clause expressly provided that he was subject to reassignment at any time during the term of the contract.  Petitioner, of course, could not be reassigned to just any position.  Petitioner could only be reassigned to a position that was in the “same professional capacity” stated in the contract.  The Commissioner has stated that in determining whether two positions are within the same professional capacity, the first question is whether both positions are encompassed by the professional capacity as stated in the contract.  The second question is whether the professional capacity stated in the contract is a legitimate professional capacity.  Young v. Leggett I.S.D., Docket No. 175-R3-898 (Comm’r Educ. 1999).


Petitioner’s 1999-2000 contract was for a “certified administrator”.  Both of the positions at issue are encompassed by the professional capacity stated in the contract.  Petitioner had no property interest in the position of attendance coordinator, and Respondent was not required to continue Petitioner’s employment in that position for the 1999-2000 school year.  See Jett v. Dallas Index. Sch. DST., 798 F.2d 748, 754 (5th Cir. 1986), aff’d in part, 491U.S.701, 109 S.Ct. 2702 (1989).  Furthermore, the professional capacity of a certified administrator is a legitimate category and is not overly broad.  Although the positions of attendance coordinator and middle school assistant principal are not identical, they are in the same professional capacity as a certified administrator.  See Keith v. Tarkington I.S.D., Docket No. 459-R3-891 (Comm’r Educ. 1992)(upholding reassignment of athletic director to teacher/assistant principal); Hext v. Vidor I.S.D., Docket No. 105-R3-1286 (Comm’r Educ. 1989)(upholding reassignment of high school principal to director of alternative education).  Both positions require Petitioner to function as an administrator and require comparable professional skills and responsibilities.  Petitioner’s reassignment comports with his contract.  

A reassignment from attendance coordinator to assistant principal comports with the “same professional capacity” standard set forth in section 21.206.  Therefore, the notice and hearing requirements of the statute do not apply to Petitioner’s reassignment.

Demotion
Petitioner argues that his reassignment constitutes a demotion.  Petitioner alleges that an attendance coordinator has higher levels of authority, duty, and pay.  There is no evidence that Respondent desired to demote Petitioner.  Petitioner suffered no reduction in pay, responsibilities, or required skills, all important elements to consider in determining whether a reassignment constitutes a demotion.  See Reyes v. Culberson County I.S.D., Docket No. 229-R3-787 (Comm’r Educ. 1989); Cody v. Graham I.S.D., Docket No. 247-R3-787 (Comm’r. Educ. 1989).  It is concluded that Petitioner’s reassignment did not constitute a demotion.

Conclusion

Petitioner failed to show that his reassignment violated Texas Education Code section 21.206 or that it constituted a demotion.  The local record demonstrates that Respondent’s actions were supported by substantial evidence and were not arbitrary, capricious, or unlawful.  Petitioner’s appeal should be denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over Petitioner’s appeal under Texas Education Code section 7.057.

2.
In determining whether two positions are within the same professional capacity, the first question is whether both positions are encompassed by the professional capacity as stated in the contract.  The second question is whether the professional capacity stated in the contract is a legitimate professional capacity.

3.
Petitioner’s assignment as an assistant principal comports with the professional capacity stated in his contract.

4.
The professional capacity “certified administrator” is a legitimate category and is not overly broad.  Although the positions of attendance coordinator and assistant principal are not identical, they are in the same professional capacity as a certified administrator.

5.
Respondent’s reassignment of Petitioner does not violate Texas Education Code section 21.206.

6.
In determining whether a reassignment constitutes a demotion, the important elements to evaluate are whether the employee suffered a reduction in pay responsibilities, and/or required skills.

7.
Petitioner suffered no reduction in pay, responsibilities, or required skills.  Therefore, Petitioner’s reassignment did not constitute a demotion.

8.
Respondent’s actions regarding Petitioner’s reassignment are supported by substantial evidence and are not arbitrary, capricious, or unlawful.

9.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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