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Statement of the Case


Petitioner, Jeffrey R. Green, Jr., appeals the decision of the Houston Independent School District board of trustees, Respondent, to deny his contract grievance.


Christopher Maska was the Administrative Law Judge.  Petitioner appeared pro se.  Respondent is represented by Jennifer A. Powell, Attorney at Law, Austin, Texas.  On February 17, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  Exceptions and replies were timely filed and considered.

Findings of Fact


It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner, Jeffrey R. Green, Jr., was employed as a teacher by Respondent, Houston Independent School District.  However, Petitioner has not reported to work after March 21, 1993.

2.
Petitioner is appealing the January 18, 1996 determination of Respondent concerning the internal investigation of Petitioner’s complaints.

3.
On October 16, 1997, Petitioner filed his first appeal to the Commissioner concerning Respondent’s denial of his complaints on January 18, 1996.  This appeal was dismissed as untimely in 1998.  Petitioner did not appeal this decision to district court.

4.
On November 5, 1999, Respondent filed the present appeal based upon Respondent’s January 18, 1996 denial of his complaint.

5.
November 5, 1999 occurred more than 45 months after January 18, 1996.

Discussion


Petitioner appeals the termination of his employment relationship with Respondent.  Respondent meritoriously contends that this case should be dismissed.


Dismissal is supported for at least two reasons.  The first is that the Commissioner has already decided this case.  In Green v. Houston Independent School District, Docket No. 040-R8-1097 (Comm’r Educ. 1998), Petitioner alleged that Respondent’s January 18, 1996 decision was improper.  The Commissioner held that the Petition for Review was untimely as it was filed over twenty months after the board’s decision.  The Commissioner’s rules require an appeal to be filed within 45 days after the board’s decision.  19 TAC § 157.1051(a).  The Commissioner’s 1998 decision is res judicata.  This case has already been decided.  If Petitioner was unsatisfied with the Commissioner’s 1998 decision, he should have appealed that decision.  At this point, the Commissioner’s 1998 decision is final and unappealable


The second reason is that even if the earlier decision was not res judicata, Petitioner’s appeal is untimely.  The Petition for Review in the present case was filed over 45 months after Respondent’s decision.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this cause because he has already decided this case.

2.
The Petition for Review in this case is untimely.  19 TAC § 157.1051(a).

3.
This case should be dismissed.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON
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