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Statement of the Case

Petitioner, Alexs Durand, appeals Respondent’s, Hillsboro Independent School District’s, decision to nonrenew her contract.


Christopher Maska was the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner was represented by Derrell A. Coleman, Attorney at Law, Austin, Texas.  Respondent was represented by Kaye K. Feist, Attorney at Law, Austin, Texas.

Findings


It is concluded that the following findings are supported by substantial evidence.

1. Respondent, Hillsboro Independent School District, employed Petitioner, Alexs Durand, under a term contract for the 1997-1998 school year.

2. Petitioner dealt with her colleagues in an abrupt and uncooperative manner.  Petitioner’s behavior had a negative impact on the staff.

3. The board of the Hill Country Coop has a legitimate interest in a child that it provides services to.

4. The Hill Country Coop is an educational institution.

5. Petitioner sent a letter to the Special Education Director of the Hill Country Coop concerning the services the coop provided to a student.  The student was identified in the letter.  Copies of this letter were sent to the board of trustees of the coop.

6. Petitioner did report some alleged violations of law to her superiors.

7. The reporting of alleged violations of law was not a substantial or motivating cause for the nonrenewal of Petitioner’s contract.

8. Respondent would have nonrenewed Petitioner’s contract whether or not Petitioner reported alleged violations of law.

9. Petitioner was put on notice of the reasons for nonrenewal that the administration would present at the hearing on the merits.

Discussion

Petitioner contends that Respondent’s decision to nonrenew her contract should be overturned for a number of reasons.  Petitioner argues that there is not substantial evidence to support the reasons for proposed nonrenewal.  Petitioner alleges that one reason she was nonrenewed was not listed in the notice.  Petitioner asserts that no Family Educational Rights and Privacy Act (hereinafter, “FERPA”), 20 USCA §1232g, violation occurred.  Petitioner argues that she was nonrenewed in retaliation for reporting violations of law.

FERPA

Respondent contends that Petitioner violated FERPA.  Petitioner wrote a letter to the Special Education Director of the Hill Country Coop.  In this letter, Petitioner objected to the placement of a special education student.  The student is identified by name in this letter.  Petitioner sent copies of the letter to the eleven superintendents who sit on the board of the Hill Country Coop.  Respondent contends that it was appropriate to send this letter to the Special Education Director but not to the board members because this letter contained individually identifiable student information.

Sending individually identifiable student information to the board members of the Hill Country Coop does not violate FERPA.  While FERPA severely limits the distribution of student information without parental consent, an exception applies here:

other school officials, including teachers within the educational institution or local education agency, who have been determined by such agency or institution to have legitimate educational interests, including the educational interest of the child for whom consent would otherwise be required.

20 USCA §1232g(b)(1)(A).  The Hill Country Coop is an educational institution.  As the board members control the Hill Country Coop, they must have a legitimate educational interest in a child that it provides services to.  No FERPA violation occurred.

Notice


Petitioner argues that she was nonrenewed for two reasons: FERPA violations and a morale problem
.  Petitioner contends that she was not given notice that a morale problem was a reason for proposed nonrenewal.  While the notice of proposed nonrenewal begins by citing the policies alleged to be violated, it goes on to summarizes how Petitioner may have violated the policies.  For example, the notice states:

Numerous complaints have come forward from staff members regarding your inability to work effectively as a team.  The complaints address your refusal to participate in the Site Based Committee process and your lack of support for Harris Career Center, as evidenced by demeaning and critical comments made publicly about the staff and their efforts.

While the notice does not contain the words “morale problem,” the notice certainly does describe a morale problem.  The notice of proposed nonrenewal fairly apprised Petitioner of the allegations being made against her.  Further, it was Petitioner’s obligation to object to testimony that she believed was outside the notice given to her.  By not so objecting, Petitioner failed to exhaust administrative remedies.

Substantial Evidence


Petitioner contends that there is not substantial evidence to support the reasons for proposed nonrenewal.  In particular, Petitioner contends that the testimony of various witnesses must be disregarded.  Petitioner does not come close to making a showing that the objected to testimony must be disregarded.  There is substantial evidence in the record to support the board’s decision.

Retaliation


A nonrenewal may be overturned if the real reason for the nonrenewal was not a reason specified by board policy.  In this case, Petitioner claims that the real reason for her nonrenewal was that she had pointed out violations of law.  As to retaliation, the general standards are set out in Mt. Healthy City Board of Education v. Doyle, 429 U.S. 274, 97 S.Ct 568, 50 L.Ed. 471 (1977).  Petitioner has the burden to show that her conduct was protected, and that this conduct was a substantial or motivating factor in the decision to nonrenew her contract.  If Petitioner carries that burden, the Respondent has to show that it would have reached the same decision as to the nonrenewal of her contract.


Assuming Petitioner’s conduct was protected, it must be concluded that, based on a substantial evidence review of the record, Petitioner’s conduct was not a substantial or motivating factor in the nonrenewal decision.  While the letter which was sent to board members of the Hill Country Coop did allege violations of law, the letter was not an issue in this case for that reason.  The administration erroneously believed that individually identifiable information could not be sent to the board.  While the administration was wrong about this issue, it did not seek to retaliate against Petitioner for reporting a violation of law.  Respondent’s board of trustees accepted the administration’s argument concerning FERPA.  It too did not seek to retaliate against Petitioner for reporting an alleged violation of law.  It simply got the law wrong concerning FERPA.  Further, even if it could be shown that Respondent did nonrenew Petitioner in part for reporting a violation of law, Respondent has shown it had an independent and sufficient reason to nonrenew Petitioner’s contract.

Conclusion


While Petitioner’s letter sent to the board of the Hill Country Coop does not violate FERPA, Respondent’s decision to nonrenew Petitioner’s contract should still be upheld.  Petitioner did violate the reasons Respondent established for nonrenewal.  While Petitioner did report alleged violations of law to her superiors, these reports were not a reason why Petitioner was nonrenewed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education has jurisdiction of this appeal pursuant to Texas Education Code § 21.301.

2. Petitioner did not violate FERPA by sending the board members of the Hill Country Coop a letter concerning a student who was receiving services from the Hill Country Coop.

3. Petitioner had fair notice of the allegations the administration would present at the hearing on the merits.

4. Petitioner’s reports to her superiors of alleged violations of law were not a motivating cause for the nonrenewal of her contract.

5. Respondent would have nonrenewed Petitioner’s contract whether or not Petitioner reported alleged violations of law to her superiors.

6. Because Petitioner violated the reasons Respondent established for nonrenewal, Respondent was justified in nonrenewing Petitioner’s contract.

7. Respondent’s decision to nonrenew Petitioner’s contract is affirmed.

8. Petitioner’s appeal is denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 27th day of OCTOBER, 1998.







_______________________________________






MIKE MOSES






COMMISSIONER OF EDUCATION

� Since the board of trustees heard this case, it was not required to issue findings of fact.  It did not issue findings of fact.  Petitioner’s contention that she was nonrenewed for a morale problem comes from the testimony of the Director of Special Education for the Hill Country Coop who characterized the reasons for proposed nonrenewal.  The board is not bound by this characterization.  Even assuming this characterization is correct, Petitioner was given sufficient notice.
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