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Statement of the Case


Petitioner Willie G. Whitaker appeals the decision of the board of trustees of the Marshall Independent School District, Respondent, to nonrenew his term contract of employment as an administrator.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas.  Respondent is represented by J. Barron Neal, Attorney at Law, Marshall, Texas. 

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I find that the following findings are supported by substantial evidence:


1.
At all times relevant to this appeal, Petitioner Willie G. Whitaker was employed as an administrator by Respondent Marshall Independent School District.


2.
During the 1996-97 school year, the first year of his two-year term contract, Respondent employed Petitioner as a principal.  Based upon a performance review conducted by Respondent for the 1996-97 school year, Petitioner was placed on a growth plan for the 1997-98 school year.


3.
For the 1997-98 school year, Respondent transferred Petitioner from his position as principal to the position of Director of Disciplinary Management.


4.
Petitioner completed the requirements of the 1996-97 growth plan.


5.
Respondent has adopted the process for administrator appraisal recommended by the Commissioner of Education in 19 TAC §150.1021.  The process provides that the “domains and descriptors used to evaluate each administrator in a school district may include the following [nine criteria].”  (Emphasis added).  The rule also provides that “[I]n developing appraisal instruments, the school district shall use the local job description as applicable.”

6.
The criteria used to appraise Petitioner’s 1997-98 performance were based upon Petitioner’s job description, which was approved by the board of trustees. 


7.
Respondent board of trustees used the substantial evidence standard of review to evaluate the evidence adduced at the hearing before it; although given an opportunity to speak after the articulation of the standard of review and prior to the consideration of the evidence, Petitioner failed to make an objection to the standard of review.


Discussion and Further Findings


Petitioner raises two issues on appeal.  First, Petitioner contends that the board of trustees’ use of Petitioner’s appraisal for the 1997-98 school year was legally flawed because the appraisal form was not adopted in conformance with the agency’s rule.  Second, Petitioner contends that the use of the substantial evidence standard of review by the board of trustees was a violation of due process, thus invalidating the board’s action.

The Appraisal


The administrator appraisal process is established in 19 TAC §150.1021.  It provides that a district may establish its own appraisal process for administrators or may elect to use the recommended appraisal process of the Commissioner.  The board elected to use the Commissioner’s process.  Petitioner contends that this process requires that all nine criteria contained in the rule be used in the appraisal.  However, the rule states that the district may use criteria listed in the rule.  There is no mandate that all criteria be considered in individual administrator appraisals.  


Petitioner’s appraisal compiled with the Commissioner’s process.  As required, it utilized Petitioner’s board-approved job description and contained those criteria that were relevant to Petitioner’s position.


Petitioner also argues that his appraisal differed from other administrator’s appraisals and that therefore, he was not treated in an equal manner.  However, the district demonstrated a rational basis for the distinction and Petitioner has failed to demonstrate that a similarly situated employee was treated differently.  Using the broad category of “administrators” is insufficient to invoke a finding of similarly situated employees.  Petitioner’s position as Director of Disciplinary Management was unlike other administrative positions and lacked responsibility for a number of duties that other administrators, such as principals, had.

Standard of Review by the Board of Trustees


Respondent board of trustees clearly erred in using the substantial evidence standard of review to evaluate the evidence put before it.  The board is first entity to hear the facts and to determine their weight and the credibility of the witnesses.  If the board does not review the evidence before them under the preponderance of the evidence standard of review, then it is the superintendent who makes these initial fact finding determinations without receiving evidence from the employee and without providing the procedural protections that are set forth in Tex. Educ. Code §21.207(c).  Further, the substantial evidence standard of review is only appropriate in reviewing the action of a trier of fact.  Imperial American Resources Funds v. Railroad Comm. of Texas,   557 S.W.2d 280, 284 Tex. 1977).  Since the board is the initial fact finder, it must utilize the preponderance of the evidence standard of review.


Despite this error, Petitioner failed to preserve the error for review.  Although given the opportunity to speak after the substantial evidence standard was articulated and before the board deliberated, Petitioner failed to object to the erroneous standard and thus, waived any complaint.  Tex. Educ. Code §21.301(c) supports this finding, limiting the Commissioner’s review to the record below and prohibiting consideration of any other evidence or issue.  Further, Section 21.302 permits presentation of evidence of procedural irregularities only if they are not reflected in the record.


Respondent’s Motion to Strike Petitioner’s pleadings on this issue is denied.


Petitioner’s appeal should be denied.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.301.


2.
Petitioner’s appraisal and the process used to appraise Petitioner for the 1997-98 school year was lawful.


3.
The board of trustees utilized the incorrect standard of review, substantial evidence, to evaluate the evidence presented to it.


4.
Petitioner waived his right to challenge the use of the substantial evidence standard by failing to object to its use prior to the consideration of the evidence.

5.
The decision of the board of trustees should be upheld due to Petitioner’s failure to object to the procedural error in a timely manner.


6.
Respondent’s Motion to Strike is DENIED.


7.
Petitioner’s appeal should be DENIED.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this ______ day of _______________________, 1998.
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MIKE MOSES
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