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Statement of the Case

Petitioner, Winnifred D. Osborn, appeals the decision of Respondent, Houston Independent School District’s Board of Trustees, to deny her grievance.  

Margaret E. Baker was appointed as Administrative Law.  Petitioner is temporarily being represented by Annette R. Mullendore of Houston, Texas.  Respondent is represented by Miles T. Bradshaw, attorney at law, of Houston, Texas.  Respondent filed a Motion to Dismiss which shall be the basis of this decision. On December 10, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for untimely filing.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner is employed by Respondent as a teacher.

2.
Petitioner filed a grievance raising numerous allegations.  

3.
Petitioner’s grievance was denied by the administration.  Petitioner’s Level III grievance was heard by the board on August 12, 1999.  At the end of the hearing, the board voted unanimously to deny Petitioner’s grievance. 

4.  
Petitioner filed this appeal by facsimile on September 29, 1999, forty-seven days after the board heard and took action on Petitioner’s grievance.

Discussion
Respondent argues in its Motion to Dismiss that Petitioner’s appeal should be dismissed based on untimeliness and for failure to state a claim for which relief can be granted.  Respondent’s argument that this appeal should be dismissed for untimely filing is well taken.  A petitioner must file with the Commissioner a petition for review within forty-five calendar days after the decision, order, or ruling complained of was first communicated to the petitioner.  19 Tex. Admin. Code § 157.1051(a).  It is undisputed by the parties that Petitioner filed her Petition for Review forty-seven days after the board’s decision was first communicated to Petitioner.  Petitioner’s representative asserted during the hearing on Respondent’s Motion to Dismiss that Petitioner was unaware of the process for appealing the board’s decision until September 24, 1999 and that the soonest she could file a Petition for Review was on September 29, 1999, which was two days over the deadline.  Numerous Commissioner’s decisions have held that ignorance of the law or of implementing regulations does not constitute good cause for untimely filing.  See, e.g., Pettit v. Lewisville ISD, Docket No. 178-R8-291 (Comm’r Educ. 1991).

Because Petitioner failed to file her petition for review within forty-five days of the occurrence of the action of which she complains, Petitioner’s appeal should be dismissed as untimely.  It is unnecessary to address Respondent’s other basis for dismissal given that the issue of untimeliness entirely disposes of this matter.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
Petitioner did not file her Petition for Review within forty-five days after the decision, order, or ruling complained of was first communicated to her.

2.
No good cause exists for Petitioner’s untimely filing.

3.
Respondent’s Motion to Dismiss should be granted.

4.
Petitioner’s appeal should be dismissed without hearing for untimely filing under Texas Administrative Code volume 19, section 157.1056(a).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for untimely filing.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON
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