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DECISION OF THE COMMISSIONER

Statement of the Case


Petitioner, Edward G. Robinson, appeals from a decision of the board of trustees of Respondent, Houston Independent School District (HISD), upholding release of Petitioner from his supplemental duties as head football coach at Ross Sterling High School.


Joan Howard Allen was originally appointed Administrative Law Judge.  Subsequently, Sandy Lowe was appointed substitute Administrative Law. Petitioner is represented by Mr. Ramond W. Howard, Attorney at Law, Houston, Texas.  Respondent is represented by Mr. Raymond L. Gregory, Attorney at Law, Houston, Texas.  On February 25, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  No exceptions were filed.

Findings of Fact


After due consideration of the record and matters officially noticed, it is concluded that the following findings of fact are supported by substantial evidence:

1.
During the events in question, Petitioner was employed by the HISD pursuant to a continuing contract of employment as a classroom teacher.

2.
Petitioner was assigned supplemental coaching duties as the head football coach at Sterling High School during the 1993, 1994, and 1995 football seasons.

3.
In a December 13, 1995, meeting with the Principal and the Assistant Principal/Athletic Administrator of Sterling High School, Petitioner was informed that he was released from his supplemental coaching duties at Sterling High School.

4.
Petitioner received written documentation, dated January 4, 1996, from the South District Superintendent of the HISD approving the principal’s recommendation to release Petitioner from his supplemental coaching duties.

5.
Petitioner appealed the decision to release him from his supplemental coaching duties to the board of trustees.  The grievance was denied.

6.
Petitioner presented no evidence that a written employment contract existed between Respondent and Petitioner for the position of a coach.

7.
Petitioner was employed in an at-will capacity as head football coach.
8.
Petitioner alleges a violation of local board policies and breach of his continuing contract.

Discussion


Petitioner alleges the following causes of action: violation of local board policies and breach of his employment contract.

Violation of Local Board Policies

With regard to local board policies, it may asserted that boards of trustees may adopt rules and bylaws necessary to carry out their exclusive power and duty to govern and to oversee the management of the district.  Tex. Educ. Code §11.251(b), (d).  Further, Texas Education Code section 11.163 requires the district to adopt a policy regarding the duties and employment of district personnel which may include the terms of employment or may delegate the authority to determine terms to the superintendent.  Thus, it may be argued, any board policies are rules adopted under Title II of the Education Code, which contains sections 11.251 and 11.163.


In general, rules that are adopted pursuant to statutory authorization are delegations of legislative functions.  They are an exercise of state control over property and activities that affect the well being of the public, particularly in the fields of commerce and industry and in the professions.  Harris v. Municipal Gas Co., 59 S.W.2d 355 (Tex. Civ. App.--1933, writ dism. n.o.j.).  Rules resulting from the exercise of a legislative function will be interpreted and construed in the same manner as statutes.  Lewis v. Jacksonville Bldg. & Loan Ass’n., 540 S.W.2d 307 (Tex. 1976).  Valid rules and regulations promulgated by administrative agency acting within its statutory authority have the force and effect of legislation.  General Electric Credit Corp. v. Small, 584 S.W.2d 690 (Tex. 1979); see also Lewis, supra.  Rules adopted by administrative agencies are governed by the rule making requirements of the Administrative Procedure Act.  Tex. Gov’t. Code, Chapter 2001.  The requirements include the public posting of the contents of the proposed rule, an opportunity for notice and comment and public posting of the contents of the adopted rule.


Local board policies are not an exercise of state control over a matter.  Policies are the internal procedures of a district to implement state law and rules of the Commissioner of Education and the State Board of Education, the statewide administrative office and body for public education.  Local board policies do not have statewide effect.  Their adoption is not governed by the Administrative Procedures Act because local districts do not have statewide jurisdiction.  Sanchez v. Huntsville Independent School District, 844 S.W.2d 286 (Tex. App. Houston [1st Dist.] 1992).  It is therefore concluded that a local board policy is not a “rule” for purposes of Texas Education Code section 7.057(a)(2)(A) and therefore, the Commissioner does not have jurisdiction over Petitioner’s grievance concerning the alleged violation of district policies.  See Armstead v. Galveston ISD, No. 067-R10-198.  (Comm’r Educ. 1998).  Petitioner’s cause of action under Texas Education Code section 7.057(a)(2)(A) should be DISMISSED for lack of jurisdiction.

Breach of Contract Claim


With regard to Petitioner’s breach of contract claim, Petitioner asserts that even though his contract is a continuing contract for teaching, he was initially hired as a coach and release from his coaching duties constituted a breach of the contract.  Petitioner’s only written contract with Respondent specifies that he is to engage in the “classroom instruction of academic subjects.”  Petitioner’s contract is entitled “Teachers Contract.”  The first paragraph provides:

The employer hereby agrees to employ the Teacher and the Teacher hereby agrees to serve the Employer by engaging classroom instruction of academic subjects . . . 


Petitioner was also assigned supplemental duties as head football coach for supplemental pay.  District policy provides that “supplemental compensation shall be paid to an employee who is assigned certain extra duties and responsibilities.  Such assignments will be made by the principal and are subject to cancellation at any time.”  Both the worksheet and the contract provide that no right to continued employment exists in supplemental duties and that the employee could be reassigned.

Petitioner fails to state a claim under Texas Education Code section 7.057(a)(2)(B).  The supplemental duties were not created in a written employment contract, and thus, the commissioner does not have jurisdiction over this claim under Texas Education Code section 7.057(a)(2)(B).  Petitioner’s appeal should be dismissed for failure to state a claim under Texas Education Code section 7.057 (a)(2)(B).  Further, even if the Commissioner had jurisdiction over this claim Respondent would prevail because the coaching duties were at-will.  

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1,
The Commissioner of Education does not have jurisdiction over the instant matter pursuant to Texas Education Code section 7.057.

2.
Local school district policies adopted by the board of trustees are not “rules” for the purposes of Texas Education Code section 7.057

3.
Because the challenged district policies are not rules for the purposes of Texas Education Code section 7.057(a)(2)(A), the Commissioner lacks jurisdiction over this claim.

4.
Petitioner’s coaching duties were at-will.

5.
Because Petitioner did not have a written contract for coaching duties, the Commissioner does not have jurisdiction under Texas Education Code section 7.057(a)(2)(B).

6.
Petitioner’s appeal should be DISMISSED for lack of jurisdiction.

7.
Petitioner’s appeal should be DISMISSED for failure to state a claim for which relief can be granted.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of  jurisdiction and for failure to state a claim for which relief can be granted.


SIGNED AND ISSUED this 26th day of APRIL, 2000.



















____________________________________







JIM NELSON
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