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Statement of the Case


Petitioner Clifton E. Walls appeals the denial of his grievance concerning his failure to be selected for an at will position.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Ramond W. Howard, Attorney at Law, Houston, Texas.  Respondent is represented by Barbara L. Johnson, Attorney at Law, Houston, Texas. 


On May 13, 1997, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings:


1.
At the time of this grievance, Petitioner was employed as a Plant Operator I at Scarborough Senior High School.


2.
Petitioner applied for a Plant Operator II position.  Petitioner alleges that he was stricken from the list of qualified applicants on the basis of his race. 


3.
The board of trustees denied Petitioner’s grievance on June 20, 1996.


Discussion


Petitioner has pled this case under Tex. Educ. Code §11.13 (Vernon 1994).  The provisions of this section were continued by Senate Bill 1 (Acts 1995, Saving Provision 60), which continued Section 11.13 in effect for all cases decided by a board of trustees before January 1, 1996.  The board heard and decided Petitioner’s grievance on June 20, 1996; thus, the provisions of Senate Bill 1 apply.


Tex. Educ. Code §7.057 provides in relevant part:

(a)
Except as provided by Subsection (e), a person may appeal in writing to the commissioner if the person is aggrieved by:


(1)
the school laws of the state; or


(2)
actions or decisions of any school district board of



trustees that violate:



(A)
the school laws of the state; or



(B) 
a provision of a written employment contract




between the school district and a school district




employee, if a violation causes or would cause




monetary harm to the employee.

Tex. Educ. Code §7.057(f)(2) defines the “school laws of the state” as Title I and Title II and rules adopted under those titles.  


In order to state a cause of action under Tex. Educ. Code §7.057, Petitioner must allege a violation of the school laws of the state or a violation of a written employment contract.  As an at will employee, Petitioner does not hold a contract.  Petitioner further fails to identify any violation other than one of the local board policies.  Petitioner’s appeal should be dismissed for failure to state a claim for which relief can be granted and for lack of jurisdiction.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code §7.057.


2.
Petitioner is an at will employee and does not hold a written employment contract.


3.
No school laws of the state, as contained in Titles I and II of the Education Code were violated by the action of the board of trustees.


4.
Petitioner’s appeal should be dismissed for failure to state a claim for which relief can be granted.


5.
Petitioner’s appeal should be dismissed for lack of jurisdiction.


O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 10TH day of DECEMBER, 1997.
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MIKE MOSES
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