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Petitioner, Beckville Independent School District, appeals the decision of Respondent, Texas Education Agency, Division of State Funding, to employ a settle-up procedure concerning the purchase of attendance credits.  On August 16, 1999, Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education, conducted a hearing on the merits. Stephen Jon Moss, Attorney at Law, Austin, Texas represents Petitioner.  James C. Thompson, Attorney at Law, Austin, Texas represents Respondent.  On January 5, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
By letter of April 6, 1997, Respondent informed Petitioner that it was likely that Petitioner would be required to reduce its wealth per Weighted Average Daily Attendance (hereinafter “WADA”) for the 1997-98 school year.  

2.
By letter of July 9, 1997, Respondent informed Petitioner that Petitioner was required to reduce its wealth per WADA for the 1997-1998 school year.  The letter specified that it was the Petitioner’s responsibility to abide by the Chapter 41 Manual.  

3.
The Chapter 41 Manual specifies how the purchase of attendance credits will proceed.  Districts will provide periodic estimates of WADA and tax revenue.  Based on this data Respondent will estimate costs.  Districts will make preliminary payments based on the estimated costs.  In March of the year following the payment year, districts will receive a document setting out the final cost of the purchase credits.

4.
Petitioner and Respondent entered into a contract in August 1997 for the purchase of attendance credits for the 1997-98 school year.  The contract is on the district’s letterhead and was signed by Petitioner’s President and Secretary of the Board of Trustees, Petitioner’s superintendent, and the Commissioner’s designee.  Respondent provided the contract language.

5.
The contract states as follows regarding the price of the attendance credits:

Initial payments will be based on the commissioner’s estimate of the cost of each credit using the district’s projected maintenance and operations tax revenue and the estimated number of weighted resident students in average daily attendance for the school year (Section 41.093, Education Code).  The district agrees to make payments in accordance with the schedule specified in Section 41.094, Education Code.

The actual cost of each credit will be determined by the commissioner in accordance with Section 41.903, Education Code, when final data are available for the school year on the district’s maintenance and operations tax revenue and number of weighted resident students in average daily attendance.  If the amount is less than the amount paid by the district through August 15 of the school year, the difference will be refunded.  If the amount is greater than the amount paid, the district shall remit an amount equal to the difference for deposit in the state treasury to be used for the foundation school program.

The cost of purchased attendance credits will be reduced for County Appraisal District (CAD) costs.  The reduction will be computed in accordance with Section 41.097, Education Code.  If the reduction exceeds the cost for the school year, the difference will be carried forward and applied to each subsequent year’s cost until the total amount of the reduction has been exhausted.

6.
Respondent has informed Petitioner that it owes Respondent $397,000 as the final payment for the attendance credits purchased for the 1997-98 school year.  This figure is correct assuming actual WADA and tax revenues are to be used to calculate the final costs for attendance credits.  

7.
When Petitioner entered into the contract to purchase attendance credits for the 1997-98 school year, it intended to be bound by the settle-up provisions that base the final cost on actual figures for tax revenue and WADA.

8.
For the 1995-96 school year, Petitioner entered into a contract with Respondent to purchase of attendance credits.  When actual figures for WADA and tax revenue were available, Respondent, as part of the settle-up process, determined that Petitioner was owed a refund of $244,403.  Respondent paid Petitioner this amount.

9.
For the 1996-97 school year Petitioner entered into a contract with Respondent for the purchase of attendance credits.  When actual figures for WADA and tax revenue were available, Respondent, as part of the settle-up process, determined that Petitioner owed it $141,510.  Petitioner paid Respondent this amount.

10.
Respondent did not mislead Petitioner concerning the payments Petitioner was to make under the 1997-98 contract.

11.
Petitioner did not engage in spending that it otherwise would have foregone because it believed that it was not required to engage in the settle-up process.

12.
The Commissioner is not seeking to detach a portion of Petitioner’s territory and annex it to another district.  The Commissioner also is not seeking to consolidate Petitioner with another district.

Discussion


Petitioner contends that it paid for all attendance credits required by the contract.  Petitioner alleges that Respondent cannot seek payments for obligations that did not exist on November 8, 1997.  Petitioner asserts that the contract is an adhesion contract. Petitioner argues that it detrimentally relied on Respondent’s misrepresentations.  Petitioner states that the contract’s settle-up provision exceeds Respondent’s statutory power or that the provision should have been implemented through rulemaking.  Petitioner contends that if it is required to pay the amount claimed by Respondent, it will not be able to meet its constitutional obligations to educate its students.  Petitioner alleges that the contract violates the Texas and federal constitutions by compelling it to pay without consent or a valid contract for the education of nonresidents.  Petitioner asserts that it is entitled to attorneys’ fees. 

Equalized Wealth System


A good summary of the litigation involving school funding is described in a previous case.  See, e.g., Tuloso-Midway Independent School District, Docket No. 094-R4-396 (Comm’r Educ. 1997).  In response to years of litigation, the Legislature adopted a procedure for equalizing wealth in the public school system.  See Farmer’s Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist., 826 S.W.2d 489 (Tex. 1992); Edgewood Indep. Sch. Dist. v. Kirby, 804 S.W.2d 491 (Tex. 1991; Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989).  The system was later approved by the Texas Supreme Court in Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 171 (Tex. 1995).  While not requiring absolute equality of funds per student, the system seeks to ensure substantial equality of funding.  Each district is to have no more than $280,000 in taxable property per student.  Tex. Educ. Code § 41.002(a).  Several methods to equalize wealth are provided for when districts exceed the statutory wealth limits per student.  Because Petitioner exceeded the wealth limits per student, it was required to exercise one of the options to reduce wealth.  Petitioner chose to purchase attendance credits.

Contract

Petitioner contends that it has fully performed the contract.  Petitioner argues that the initial payments it made based on estimates satisfy its obligations and that no settle-up process based on actual figures is required.  The contract itself is clear that a settle-up process is to be used.  See FoF 6.  Estimates are to be used for initial payments but the actual cost is to be determined based on final data.  

In addition to the contract itself, the past course of dealing between the parties indicates that a settle-up process is required.  Petitioner participated in the settle-up process for attendance credits purchased in prior school years.  Large checks have been sent by both parties as part of the settle-up process.  The manual that Respondent sent to Petitioner before the contract was executed specified that a settle-up process was to be used.  When three of Petitioner’s representatives signed the contract they knew that they were agreeing to a settle-up process.  The parties’ intention in signing the contract was to create a settle-up process.  The terms of the contract require a settle-up process.  The course of dealing indicates that a settle-up process is to be used.  Initial payments do not fully satisfy the terms of the contract.

Misleading Communications


Petitioner also claims Respondent’s communications were misleading and that Petitioner relied on these communications to its detriment. It is concluded that Petitioner was not misled.  The communications were clear that a settle-up process was to be used.  Respondent never indicated that there would not be a settle-up process or that Petitioner had paid its obligations in full.  Further, even assuming for the sake of argument that Petitioner was misled, Petitioner cannot point to any detrimental action taken.  Petitioner did not undertake additional spending because it believed that it had already satisfied its obligations under the contract.

November 8, 1997


Under the Texas Education Code there are several methods a district can use to equalize wealth
.  Contracting for attendance credits is just one method.  If a district is required to take action to equalize wealth, it must exercise one of the statutory options or the Commissioner is required to order a detachment and annexation or a consolidation.  If a detachment and annexation is required, it must be ordered by November 8.  Tex. Educ. Code § 41.208(a)
.  If a consolidation is required, it must be ordered by November 8.  Tex. Educ. Code § 41.251.  Petitioner contends that wealth must be equalized by November 8 and that if the Commissioner has not detached and annexed or consolidated by that time, nothing can be done.  However, in this case Petitioner timely exercised its option by signing a contract for attendance credits.  Respondent is not seeking detachment and annexation or consolidation, it is seeking to enforce the contract.  The contract does not freeze obligations on November 8, 1997.  Petitioner cannot rely on estimates from November 8, 1997 to establish its contractual obligations.  Respondent can seek to enforce its contract with Petitioner even if the alleged violation occurred after November 8, 1997.  To hold otherwise would be to allow a district to forego all scheduled payments after November 8 of any given year.

Contract of Adhesion


In the Second Amended Petition of Appeal to Commissioner, Petitioner added an argument that the contract was a contract of adhesion.  Respondent did not respond to this argument.  The well-pled factual allegations in the new pleading were deemed admitted.  Respondent contends that the allegations are not specific enough to qualify as well-pled factual allegations that could be deemed against it under the procedural rules.  19 Tex. Admin. Code § 157.1052(d).  However, whether or not the allegations are deemed is of small import.  As the Texas Supreme Court has held, “adhesion contracts are not automatically unconscionable or void.”  In re Oakwood Mobile Homes, Inc., 987 S.W.2d 571, 574 (Tex. 1999)(orig. proceeding).  To determine if an adhesion contract is void, it is necessary to determine whether the suspect provision is unconscionable.  If the provision in question is found to be a proper exercise of the Commissioner’s statutory powers, it can hardly be said to be unconscionable.  While Respondent clearly has greater bargaining power than Petitioner, this is the system that the Legislature established.  The Legislature has the authority to determine the balance of power between the Commissioner and school districts as to attendance credit contracts.

Statutory Authority

Petitioner contends that its contract with Respondent is void insofar as it creates a settle-up system because such a system exceeds Respondent’s statutory authority.  The contract is for the purchase of attendance credits.  By purchasing one attendance credit a district is deemed to have one more student. When a district purchases a sufficient number of attendance credits, its wealth per student is reduced to a level that is at or below the statutory maximum.  Petitioner argues that the contract’s failure to use the statutorily mandated cost per credit renders that portion of the contract void.  As to the cost per credit, the statute reads:

The cost of each credit is an amount equal to the greater of:



(1)
the amount of the district’s total tax revenue per student in weighted average daily attendance for the school year for which the contract is executed; or


(2)
the amount of the statewide district average of total tax revenue per student in weighted average daily attendance for the school year preceding the school year for which the contract is executed.

Tex. Educ. Code § 41.093.  “WADA” has the same meaning assigned by Section 42.302, except that:


(1)
weighted average daily attendance is computed using the estimated average daily attendance under Section 42.254; and


(2)
the estimate under Section 42.254 is modified by including a student residing in a school district but attending school in another district in the estimate for the district of the student’s residence and not of the district in which the student attends school.

Tex. Educ. Code § 41.001(2).   Texas Education Code section 42.302(a) reads in part:

“WADA” is the number of students in weighted average daily attendance, which is calculated by dividing the sum of the district’s allotments under subchapters B and C, less any allotment to the district for transportation and 50 percent of the adjustment under Section 42.102 by the basic allotment for the applicable year.

Texas Education Code section 42.254 reads:

(a)  Not later than October 1 of each even numbered year:

(1)
the agency shall submit to the foundation school fund budget committee and the legislature an estimate of the tax rate and student enrollment of each school district for the following biennium; and


(2)
the comptroller shall submit to the foundation school fund budget committee and the legislature an estimate of the total taxable value of all property in the state as determined under Subchapter M, Chapter 403, Government Code, for the following biennium.

(b) The agency and the comptroller shall update the information provided to the legislature under Subsection (a) not later than March 1 of each odd numbered year.

There are some anomalous elements to this statutory scheme for determining the cost of a credit.  It seems that WADA is by definition an early estimate.  However, the district’s total tax revenue per student is not defined as an estimate.  If the Legislature intended for total tax revenue to be an estimate, it would have specified this as it did for WADA.  One may ask what benefit results by using an estimated WADA.  Using an estimated WADA does not result in a district’s knowing its obligations any earlier because they cannot be calculated until the total tax revenue for the year is known. 

It also seems odd that the estimate used is for a two-year period. The estimated WADA for 1997-98 could have been made no later than October 1, 1996.  School districts are often surprised by the number of students that show up on the first day of school.  In fact, they often have to scramble to ensure that they have enough teachers, textbooks, and classrooms to make it through the first day.  For WADA, the relevant count is not even how many students arrive on the first day, but what the daily attendance is throughout the year.  The statutory estimates are sketchy at best.  An inaccurate estimate could result in a district keeping more than its statutory share of revenue.  There is no hint in the present case that Petitioner gave Respondent questionable estimates.  However, when an estimate is a guess, it is not unlikely that a district would present an estimate that favors itself rather than an estimate that disfavors itself.  There is a wide variance in the reasonable guesses that can be made of WADA nearly a year before the first day of school.  The reasonable guess that most favors the district is likely to be used.  

Can the timelines be changed?


The question to be answered is whether the Commissioner can do anything to change this system to allow for corrections to be made.  The Commissioner does have some authority to make changes:

As necessary for the effective and efficient administration of this chapter, the commissioner may modify effective dates and time periods for actions described by this chapter.

Tex. Educ. Code § 41.006(b).  This provision was once significantly limited:

(a) Notwithstanding the requirements in Section 16.254, Education Code, as amended by this Act, requiring determinations under that section to be based on estimates provided under Section 16.2541, Education Code, as added by this Act, or on different estimates provided by the General Appropriations Act, for the biennium ending August 31, 1995, determinations required under Section 16.254 shall be based on estimates provided by the Legislative Budget Board model run, number 401, as adjusted to reflect options exercised by school districts under Chapter 36, Education Code, as added by this Act.

Section 2.06(a) of Acts 1993, 73rd Leg., R.S., Ch. 347, §2.06 1993 Tex. Gen. Laws 1518 (repealed 1995).  However, no similar provision was part of S.B. 1, which was the operative version of the Education Code when this contract was executed.  This deletion indicates that the Commissioner is no longer so limited.

Texas Education Code section 41.006(b) is a broad delegation of authority, but it is not without limits.  Changes must be directed toward enhancing effectiveness and efficiency.  These words echo the constitutional requirement that the Legislature “make suitable provision for the support and maintenance of an efficient system of public free schools.”  Texas Const. art. VII, § 1.  This provision of the Constitution was the basis for the current school funding system and its requirement to substantially equalize wealth per student.  It would appear that the Commissioner can make some changes to the timelines that are established for determining WADA.

Is the Contract Legal?


The question now becomes whether the changes made to the timelines in the contract are permissible.  Petitioner argues that the contract both exceeds the statute and even if such changes were permissible, they would have to be done through the rulemaking process.  The contract provides for payments to be made based on estimates followed by a settle-up period.  In fact, the timelines for estimates to be used are more current than the timelines in the statute.  This allows districts to have a better idea of what their costs will be.  The settle-up period extends the timelines so that actual WADA figures are used.  Thus, either party remits to the other whatever is owed.  In the past, both parties have paid the other substantial sums during the settle-up period.  


The changes to the timelines in the contract are permissible under Texas Education Code section 41.006.  As has been pointed out, using estimates does not benefit a district by giving it advance notice of its obligations.  A district’s cost per credit under Texas Education Code section 41.093 can only be calculated after the actual tax revenue is available.  There is no provision to estimate tax revenue.  Exclusively using estimated WADA does not promote budgeting efficiency.  


The Commissioner’s solution of first using estimates but later settling-up promotes efficiency.  A system where two districts with identical tax revenues and actual WADA send the state significantly different amounts of revenue would not be  efficient.  Such a system would arbitrarily reward one district and punish another.  It would not ensure that substantially equivalent amounts of money were spent on a student’s education regardless of where the student resides. The Commissioner’s system allows districts to base their initial payments on the best estimates they can make and later allows corrections for actual results.  The system allows for the efficient and effective operation of Chapter 41.  The attendance credit contract is a proper exercise of the Commissioner’s authority.

Rulemaking


Petitioner argues that changes to timelines must be made using the rulemaking process.  The Commissioner’s rulemaking authority for this section of the code reads: “The commissioner may adopt rules necessary for the implementation of this chapter.”  Tex. Educ Code § 41.006(a).  The code does not use the mandatory phrase “shall adopt rules.”  This indicates flexibility was intended.  In fact, the previously-cited provision expressly provides that the Commissioner may modify dates and time periods and does not require that a rule must be made.  Tex. Educ Code § 41.006(b).

The Administrative Procedure Act has a broad definition of what a “rule” is.  Tex. Gov’t Code § 2001.003.  While one could argue that any contract is a rule, form contracts are not normally adopted through the rulemaking process.  In fact, the Texas Register often publishes notices regarding requests for proposals but does not publish requests for proposals as rules.  There is a good reason for this.  In the present case, the Commissioner is to yearly enter into contracts.  If rulemaking were required, this would result in a never ending cycle of rulemaking. 

The Texas Supreme Court has held that ad hoc rulemaking is appropriate when an agency is faced with a new issue or where the problem is difficult to capture within a hard-and-fast rule.  City of El Paso v. Public Util. Comm’n, 883 S.W.2d 179, 189 (Tex. 1993).  In this case, there is a new requirement3 and adopting a contract form by rulemaking is inherently difficult.  Whenever a statute describes the type of contract an agency is to enter into, such a contract will be based upon an interpretation of the statute.  The interpretation may be clearly right or clearly wrong.  It may be arguably right or arguably wrong.  But the contract will at least by implication interpret the statute.  To require formal rulemaking in all such cases would be an administrative nightmare.  Courts have held that the decision to proceed by ad hoc rulemaking is left to the sound discretion of an agency.  See, e.g., Southwestern Bell v. Public Util. Comm’n, 745 S.W.2d 918 (Tex. App-Austin 1988, writ denied); Public Util. Comm’n v. Texland Elec. Co., 701 S.W.2d 261 (Tex. App-Austin 1985, writ ref’d n.r.e.); Mollinedo v. Texas Employ. Comm’n, 662 S.W.2d 732 (Tex. App.- Houston [1st] 1983, writ ref’d n.r.e.); State Bd. of Ins. v. Deffenbach, 631 S.W.2d 794 (Tex. App.-Austin 1982, writ ref’d n.r.e.)(citing SEC v. Chenery Corp., 332 U.S. 194 (1947)).  Ad hoc rulemaking is appropriate in this case when the general requirements for administrative agency rulemaking are examined.  However, the general rulemaking requirements do not apply to the Commissioner’s actions under Chapter 41.  The Commissioner’s decision to modify timelines is not required to be made using the Administrative Procedure Act.  The Commissioner has specific authorization not to employ the Administrative Procedure Act rulemaking concerning Chapter 41. Tex. Educ. Code § 41.013(c). 

In Tuloso-Midway v. Texas Education Agency, Docket No. 094-R4-396 (Comm’r Educ. 1997), the Commissioner first used ad hoc rulemaking to establish the settle-up process concerning the purchase of attendance credits.  The Commissioner was not required to set timelines for determining the cost per attendance credit using the rulemaking process.  He properly exercised ad hoc rulemaking in promulgating the 1997-98 contract for attendance credits.

Constitutional Issues


Petitioner wishes the Commissioner to find that if it paid its contractual obligations for attendance credits, it would not be able to meet its constitutional responsibility to educate its students and the contractual system itself violates the Texas and federal constitutions.  Administrative agencies may not declare statutes to be unconstitutional.  Central Power and Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997).  The Commissioner lacks the authority to determine these issues.  

Attorneys’ Fees


The Commissioner lacks the authority to award attorneys’ fees in appeals brought under Texas Education Code section 7.057.   Sheila Mills v. Wilmer-Hutchins Independent School District, Docket No. 095-R3-197 (Comm’r Educ. 1998).

Conclusion


Petitioner knowingly entered into a contract with Respondent to purchase attendance credits.  The contract is clear that the price of the attendance credits will be determined based on actual figures for tax revenue and WADA.  Petitioner now attempts to have the settle-up provision of the contract declared void.  However, the Commissioner properly exercised his statutory authority to change effective dates and time periods.  By changing time periods, the Commissioner properly created a settle-up procedure.  This procedure serves to increase efficiency and effectiveness by requiring districts with the same tax revenue and WADA to pay the same amount for attendance credits.  It also enhances efficiency by using estimated WADA and tax revenue to give districts a preliminary estimate of what they will owe.  The settle-up procedure in the contract for attendance credits is valid.  

Reply to Petitioners Exceptions to the Proposal for Decision


In response to Respondent’s Exceptions to the Proposal for Decision, Findings of Fact 3 and 4 have been changed and a new Conclusion of Law 2 has been added.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code sections 7.057(a)(1) and 41.013.

2.
The Commissioner lacks jurisdiction over the Uniform Declaratory Judgments Act.  Tex. Civ. Prac. & Rem. Code § 37.000 et seq.

3.
The contract to purchase attendance credits for the 1997-98 school year requires initial payments based on estimates but final payments based on actual figures.

4.
Petitioner did not detrimentally rely on Respondent’s communications.

5.
The requirements under Texas Education Code sections 41.208(a) and 41.251 do not mean that cost for attendance credits cannot be calculated after November 8.

6.
An adhesion contract is not automatically void.  An adhesion contract is void only if it is unconscionable.

7.
A legitimate exercise of statutory authority is per se not unconscionable.

8.
The settle-up provision of the contract to purchase attendance credits for the 1997-98 school year is not void as being part of an adhesion contract because this provision is not unconscionable.

9.
The Commissioner has the authority to modify effective dates and time periods for the effective and efficient administration of Chapter 41 of the Texas Education Code.  Tex. Educ. Code § 41.006(b).

10.
The Commissioner, under Texas Education Code section 41.006(b), modified the statutory effective dates and time periods for calculating the cost of purchasing attendance credits in the contract to purchase attendance credits for the 1997-98 school year.

11.
The Commissioner is not required to adopt rules to implement Chapter 41 of the Texas Education Code. Tex. Educ. Code § 41.006(a).  The Administrative Procedure Act does not apply to a decision of the Commissioner to modify timelines under Chapter 41 of the Texas Education Code.  Tex. Educ. Code § 41.103(c).

12.
Ad hoc rulemaking is appropriate when an agency is faced with a new issue or where the problem is difficult to capture within a hard-and-fast rule.  In the present case, ad hoc rulemaking was appropriate.

13.
A decision to use ad hoc rulemaking is left to the sound discretion of the administrative decision-maker.  The Commissioner properly used ad hoc rulemaking to modify effective dates and timelines for calculating the cost of attendance credits.

14. The Commissioner lacks authority to declare a statute unconstitutional.

15.
The contract between Respondent and Petitioner for the purchase of attendance credits for the 1997-98 school year is, in all respects, valid.

16.
Petitioner owes Respondent $397,000 as the final payment on the 1997-98 attendance credit contract.

17.
Texas Education Code section 7.057(b) does not require the Commissioner to pay the attorneys’ fees of all counsel that appear before him.  It prohibits charging filing fees.  

18.
Attorneys’ fees can only be awarded if there is express statutory authority.  There is no express statutory authority to award attorneys’ fees.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 20th day of APRIL, 2000.






_______________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� A district’s options are consolidation with another district; detachment of territory; purchase of attendance credits; contracting for the education of nonresident students; and tax base consolidation with another district.  Tex. Educ. Code § 41.003.


� Except as noted, all references to the Texas Education Code are to the code as it existed when the contract was signed, that is the 74th Legislature’s recodification of the Texas Education Code.


3The 1997-98 contracts for attendance credits were only the third such contracts.
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