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Statement of the Case


Petitioner, Bernice Craig, appeals the decision of Respondent, North Forest Independent School District, concerning her grievance.


This cause was heard before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Gloria Briseno, Attorney at Law, Austin, Texas.  Respondent is represented by John W. Wiggins, Attorney at Law, Houston, Texas.  On December 6, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed as moot and for failure to state a claim for which relief can be granted.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner, Bernice Craig, seeks the Commissioner to order Respondent, North Forest Independent School District to hold a Level III hearing on her grievance or to award her back pay and reassignment.

2.
Respondent has agreed to schedule a Level III hearing.

Discussion


Petitioner
 seeks an order from the Commissioner requiring Respondent to hold a Level III grievance hearing or to order Respondent to award her back pay and to assign her a middle school science or equivalent position.  Petitioner’s grievance alleged that she was retaliated against for reporting health problems at the school where she taught.  Petitioner’s Level I grievance was heard by an assistant superintendent.  The grievance was denied.  On October 15, 1998, Petitioner requested a Level II hearing.  On January 8, 1999, the Level II grievance was heard.  On January 15, 1999, the Level II grievance was denied.  On January 20, 1999, a written request was made for a Level III grievance.  The board had not heard the grievance as of August 27, 1999, when the Petition for Review was filed.  On October 7, 1999, Respondent filed a Plea in Abatement so that a Level III hearing could be held.


During a November 22, 1999 telephonic conference, Respondent’s counsel
 stated that the Level III grievance would be provided.  Respondent’s action clearly makes the request for a Level III hearing moot.  

The request for back pay and reassignment cannot be granted at this time.  When a board fails to hold a hearing, the Commissioner has routinely remanded the case back to the board to hold a hearing.  See Brown v. DeSoto Independent School District, Docket No. 128-R1-698 (Comm’r Educ. 1999); King v. North Forest Independent School District, Docket No. 053-R10-1297 (Comm’r Educ. 1999); Trimiew v. Fort Worth Independent School District, Docket No. 084-R10-398 (Comm’r Educ. 1999); James N. Individually and as Next Friend of Brandt N., a Minor v. Stinton Independent School District, Docket No. 098-R5-498 (Comm’r Educ. 1999).  Once a hearing is held and a record is made, the Commissioner can decide a case.  In this case, no hearing was held.  For that reason, it is appropriate to remand this case back to the district.
A school board has a responsibility to timely hold grievance hearings.  There will be occasions when a hearing will not occur as soon as a grievant would wish and yet the hearing will be timely because of the press of other business.  Nonetheless, a board should schedule a hearing upon receipt of a request and should make a reasonable effort to hear the grievance promptly.  For the future, districts are placed on notice that if a district fails to make a good faith effort to schedule and hold a grievance hearing, the Commissioner may determine that the district has in fact denied the grievance.  Since there would be no substantial evidence to support the board’s decision, the grievant would prevail.  


This case should be remanded back to Respondent so that a Level III hearing may be held.  The request for a hearing is moot, because a hearing has been offered.  The request for back pay and reassignment fails, as it cannot be awarded at this time.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(B).

2.
Because Respondent has agreed to schedule a Level III grievance, the request for a Level III grievance is moot.

3.
Respondent will promptly schedule and hold a grievance hearing for Petitioner.

4.
As to the request for back pay and reassignment, Petitioner has failed to state a claim for which relief can be granted.

5.
This case is dismissed as being moot and for failure to state a claim for which relief can be granted.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED as being moot and for failure to state a claim for which relief can be granted.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON






COMMISSIONER OF EDUCATION

� Petitioner filed another similar case against Respondent.  Craig v. North Forest Independent School District, Docket No. 175-R10-699. 


� It should be noted that Respondent’s counsel before the Commissioner did not advise the board as to earlier matters.
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