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Statement of the Case

Petitioner, Rebecca M., by next friend Lenny M., appeals the decision of Respondent, the board of trustees of the Forney Independent School District, to deny her grievance concerning the district’s school uniform policy. 

Margaret E. Baker is the Administrative Law Judge.  Petitioner appears pro se.  Trey L. Dolezal of Austin, Texas represents Respondent.  On February 2, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for untimely filing.  No exceptions were filed.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:


1.
On May 24, 1999, Respondent adopted FNCA (Local), a school uniform policy.

2.
Petitioner and her parents requested that Petitioner be exempted from the uniform requirement based on a philosophical objection to the requirement.  Petitioner appealed the administration’s denial of her request for an exemption to the board of trustees, which upheld the administration’s decision. 

3.
Petitioner timely filed this appeal to the Commissioner of Education.


4.
In an order dated January 5, 2000, the Administrative Law Judge ordered Petitioner to file an Amended Petition for Review on or before January 26, 2000 that specified a school law of the state that was allegedly violated by Respondent.  The order stated that the failure to file an Amended Petition for Review on or before January 26, 2000 would lead to the dismissal of the case.


5.
Petitioner faxed an Amended Petition for Review to the Division of Hearings and Appeals.  The amendment was received on January 25, 2000.  On same day, the Division of Hearings and Appeals sent Petitioner a letter stating that because the amended pleading did not reflect that a copy was also provided to opposing counsel, the amended pleading constituted an ex parte communication under Texas Government Code section 20001.061 and could not be accepted for filing until Petitioner certified to the division that she had provided a copy of the pleading to opposing counsel.

6.
On January 31, 2000, Respondent filed a Motion to Dismiss, asserting that Petitioner failed to timely file an Amended Petition for Review.

7.
On January 31, 2000, Petitioner faxed the Division of Hearings and Appeals a copy of a certificate of service reflecting that the amended pleading was sent by certified mail to Respondent on January 28, 2000.

Discussion

The Commissioner’s jurisdiction under Texas Education Code section 7.057 is limited to violations of the school laws of this state and violations of written employment contracts causing monetary harm (not applicable to this case). Petitioner did not allege that any school laws of Texas were violated. The Administrative Law Judge ordered Petitioner to determine whether she believed a school law had been violated and, if so, to file an Amended Petition for Review specifying the law or rule violated and the relief being requested.  The order stated that the failure to file an Amended Petition for Review by January 26, 2000 would result in the dismissal of the case.

Petitioner’s submission of her Amended Petition for Review to the Division of Hearings and Appeals on January 25, 2000 constituted an ex parte communication because she failed to serve the pleading on Respondent.  See Texas Government Code section 2001.061.

The administrative rules for appeals to the Commissioner of Education also require that the opposing party be served with all documents filed with the Division of Hearings and Appeals.  Texas Administrative Code title 19, section 157.1049 states as follows:

(a) Every pleading, plea, or motion, filed with the division of hearings shall be served by delivering a copy to all party representatives of record either in person or by agent or by courier receipted delivery or by certified or registered mail, to the party’s current address of record, or by facsimile to the recipient’s current telecopier number of record.   All party representatives shall be served by the same method as the document was filed with the agency.  Service by facsimile may be substituted for personal service.  

The Division of Hearings and Appeals could not accept the amended pleading as filed until Petitioner demonstrated that she had served the pleading on Respondent.  Petitioner was required to serve Respondent with the Amended Petition for Review on the same date and in the same manner as the amended pleading was submitted to the Division of Hearings and Appeals.


Petitioner’s first error was to fail to serve the Amended Petition for Review on Respondent when she filed it with the Division of Hearings and Appeals.  Petitioner later sent the amended pleading to Respondent by the deadline; however, she erred again by not serving the document on Respondent by the same method as she filed it with the Division of Hearings and Appeals (i.e., by facsimile).  Even if this second error were ignored or excused, the Amended Petition for Review could not be considered on file until she demonstrated service on the district.  The case should be dismissed because Petitioner did not timely file her Amended Petition for Review,. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction of this appeal under Texas Education Code section 7.057.

2.
Because Petitioner did not timely file an Amended Petition for Review, the appeal should be dismissed.

3.
Respondent’s Motion to Dismiss should be granted.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for untimely filing.


SIGNED AND ISSUED this 26th day of APRIL, 2000.







______________________________







JIM NELSON
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