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Statement of the Case


Petitioner, Linda Lang, appeals the decision of Respondent, Grand Prairie Independent School District’s Board of Trustees, to deny her grievance regarding her reassignment.  

Margaret E. Baker is the Administrative Law Judge.  Petitioner is represented by Daniel Ortiz and Shane Goetz, attorneys at law, of Arlington, Texas.  Respondent is represented by Sharon M. Ramage, attorney at law, of Irving, Texas.  On December 13, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed in part and denied in part, as specified in the decision.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed petitioner as an administrator under a two-year term contract for the 1998-99 and 1999-2000 school years.  Petitioner was assigned as a middle school principal from the 1994-95 school year through the 1998-99 school year.

2.
In a letter dated June 2, 1999, the superintendent informed Petitioner that for the 1999-2000 school year she was being reassigned as a principal of an elementary school.  

3.
Petitioner’s salary for the 1999-2000 school year remained the same as it was for the previous school year.  

4.
On June 7, 1999, Petitioner filed a grievance regarding the reassignment.  Petitioner did not receive grievance hearings at the first two levels of the grievance process because her grievance involved allegations against the superintendent.  Petitioner’s grievance was heard for the first time by the school board on June 29, 1999.

5.
Despite Petitioner’s request to have her grievance heard in an open meeting, the board heard the grievance in closed session.  The board denied Petitioner’s grievance.

6.
Petitioner timely filed this appeal.

Discussion


Petitioner brings this appeal under Texas Education Code section 7.057(a)(2)(A) and (B).  Petitioner alleges that she is aggrieved by actions or decisions of Respondent that violate the school laws of the state and/or the terms of her written employment contract.  Petitioner contends that Respondent’s violations of her contract have caused or could cause her monetary harm.  Petitioner specifically claims that reversal of Respondent’s decision is required based on the following reasons:

· Her reassignment and/or demotion was based in whole or in part upon her age, gender, and/or race and was arbitrary, capricious, unlawful, and a breach of her employment contract that caused or could cause her monetary harm.

· Respondent’s decision to hear her grievance in closed session when she requested an open hearing was in violation of the Texas Open Meetings Act and Respondent’s Board policy and was arbitrary, capricious, and unlawful.

· Respondent failed to file a complete local record.

Respondent asserts that the Commissioner lacks jurisdiction over Petitioner’s claims.

School Law Violation  

Petitioner alleges that Respondent violated the Texas Open Meetings Act, Texas Government Code chapter 551, by hearing her grievance in closed session when she requested an open hearing.  Petitioner currently has pending a mandamus lawsuit in state district court asserting an Open Meetings Act violation.  Petitioner states in her brief on the merits that she believes the state court is the most appropriate forum for determining the claim but that she has also raised the claim in this appeal in the event the state court decides that the Commissioner has “primary jurisdiction” of the claim.  Petitioner attached her state court filings to her brief and adopted and incorporated them by reference.

Respondent claims that the Commissioner lacks jurisdiction over Petitioner’s Open Meetings Act claim because the Open Meetings Act is not a school law under section 7.057.  Respondent’s argument is without merit.  The Open Meetings Act is incorporated into the Texas Education Code by section 26.007 of the Code.  See, e.g., Reeves v. Aledo I.S.D., 106-R10-496 (Comm’r Educ. 1999).  

Respondent also argues that the Commissioner should dismiss Petitioner’s Open Meetings Act claim because Petitioner is currently seeking relief in state district court.  Although Petitioner has a right to seek relief under the Texas Education Code, her preference is to have her claim decided by the state district court.  A state district court has jurisdiction over Open Meetings Act violations. Tex. Gov’t Code § 551.142.  Because Petitioner’s Open Meetings Act claim is identical to the claim raised in her state court lawsuit, the claim raised in this appeal should be dismissed to avoid the unnecessary duplication of proceedings. 19 Tex. Admin. Code § 157.1056.

Breach of Contract Claim

Petitioner alleges that her employment contract incorporates state and federal laws and that her reassignment violates state and federal anti-discrimination laws.  Respondent contends that the Commissioner lacks jurisdiction over these claims and has no authority to review the breach of contract claim.  A determination of whether violations of state and federal anti-discrimination laws would constitute a breach of Petitioner’s contract cannot be determined from the pleadings but instead requires a review of the local record.  This issue cannot be dismissed on the pleadings.  

Respondent argues that the Commissioner lacks jurisdiction over the breach of contract claim because Petitioner did not suffer any monetary harm.  Petitioner has alleged that she suffered monetary harm.  She has also alleged that her salary was “frozen”.  Although these allegations appear to be conflicting, Petitioner has met the threshold pleading requirement by alleging monetary harm.  Thus, the issue of whether monetary harm was suffered must be decided on the merits and cannot be dismissed based on the pleadings.  Because Petitioner has adequately pleaded a breach of contract claim under Texas Education Code section 7.057(a)(2)(B), the Commissioner has jurisdiction over Petitioner’s claim.

The Local Record

Respondent did not submit a complete electronic recording or written transcript of all of the oral testimony or argument presented at the hearing. Respondent submitted affidavits of the superintendent, the district employee who set up the audio equipment, the board president, and Respondent’s attorney that purportedly summarize the missing portions of the record and describe the malfunction of the dual deck tape recorder.

Petitioner objects to the record on the basis that it does not comply with Texas Education Code section 7.057(f)(1) and objects to the affidavits, which contain hearsay and are an impermissible attempt to recreate the local record.  Petitioner contends that the issues presented in the case cannot be resolved without reviewing the complete record.  Respondent alleges that Petitioner’s entire presentation was included on the audiotape that it submitted and that the issues in the case can be resolved on the record that exists.

The Commissioner has stated that “if the record is incomplete and not sufficient to address the issues raised before the Commissioner, barring exceptional circumstances, the Commissioner must rule in the teacher’s favor.” Green v. Port Arthur I.S.D., Docket No. 173-R8-497 (Comm’r Educ. 1998). The Commissioner has stated in several cases that the type of extenuating circumstances that would excuse the failure to provide a complete local record would be the accidental destruction of the record.  See, e.g., Jeffrey v. Tyler I.S.D., Docket No. 223-R8-797 (Comm’r Educ. 1998).

As to the first issue, it is concluded that the record
 is sufficient to address the issue of whether the reassignment violated Petitioner’s employment contract, causing monetary harm.  Petitioner’s presentation was contained on the audiotape provided by Respondent.  Furthermore, Petitioner fails to identify and describe any missing portions of the record that are relevant to her position.  The pleadings on file, the recording of Petitioner’s presentation, and the hearing exhibits are sufficient to address whether Respondent breached Petitioner’s employment contract.

Extenuating circumstances caused Respondent’s failure to provide a complete record.  There is no evidence or even an allegation that Respondent’s failure to provide a complete record was deliberate. Petitioner asserts that Respondent was negligent and should not benefit from its own negligence.  Respondent’s explanation that the dual-deck recorder malfunctioned and never began recording on the second tape is reasonable.  

Affidavits

This is the first case which finds that there were extenuating circumstances causing the submission of an incomplete local record.  Respondent explained the extenuating circumstances by submitting affidavits from various individuals in attendance at or involved with the hearing before the board.  Given the relevant Commissioner’s decisions, Respondent properly submitted affidavits verifying the reasons for its failure to submit a complete record.  However, the superintendent’s affidavit includes a summary of the missing portion of the record, and other affiants attest that they have reviewed the superintendent’s affidavit and that it is accurate.  This raises the issue of whether Respondent is allowed to recreate the missing portions of the record through affidavits.

Petitioner disagrees with statements in the superintendent’s affidavit that describe what transpired after the tape recorder malfunctioned.  Unless the parties can agree to a reconstructed record, a respondent should not be allowed to reconstruct the record even where extenuating circumstances for the lack of a complete record have been demonstrated.  As the Commissioner has stated previously, “A record should not be reconstructed based on a swearing match.” Green v. Port Arthur I.S.D., Docket No. 173-R8-497 (Comm’r Educ. 1998).  Therefore, the affidavits submitted by Respondent will not become part of the local record, but rather will be filed along with the other pleadings, motions, and responses in the case.

Merits of Breach of Contract Claim       


Petitioner maintains that she was reassigned in whole or in part based on her age, gender, and/or race in violation of state and federal anti-discrimination laws that formed a part of her contract.  Petitioner also alleges that her contract was breached because she was denied a property interest without due process of law when Respondent froze her salary for the 1999-2000 school year. 

Anti-Discrimination Laws

Petitioner relies on the case Central Educ. Agency v. George West Indep. Sch. Dist., 783 S.W.2d 200, 202 (Tex. 1989) for the proposition that laws which subsist at the time and place of the making of the contract enter into and form a part of it, as if they were expressly referred to or incorporated in its terms.  Petitioner also refers to paragraph 15 of her contract, which provides that the contract “is subject to all applicable federal and state laws, rules, and regulations.”


In the case Barborak v. Oakwood I.S.D., Docket No. 224-R3-797 (Comm’r Educ. 1999), the Commissioner determined that where a law specifying an enforcement mechanism is found to be a part of a contract because it was in existence at the time the contract was signed, the entire statute is incorporated, including the enforcement provisions.  Petitioner does not specify which state and federal anti-discrimination laws were incorporated into her contract and violated by Respondent.  However, the state and federal anti-discrimination laws most commonly relied on in discrimination claims involving age, gender, and race are the Texas Commission on Human Rights Act (TCHRA), the Age Discrimination in Employment Act (ADEA), and Title VII of the Civil Rights Act of 1964 (Title VII).  As is the case with most anti-discrimination statutes, each of these laws contains an enforcement mechanism.  Therefore, even if these laws were found to be a material part of Petitioner’s contract, the enforcement provisions of the laws must be followed, and Petitioner cannot bring a claim alleging discrimination under Texas Education Code section 7.057 even if she could show monetary harm.  See Id.  

Due Process Violation


Petitioner alleges a denial of a property right without due process of law when her salary was “frozen” after her reassignment and she did not receive a raise.  The record reflects that Petitioner’s salary did not decrease as a result of her reassignment.  A review of Petitioner’s contract does not demonstrate that she had a property right to receive a salary raise for the 1999-2000 school year.  Her due process claim fails.


Petitioner’s claim that Respondent violated the Texas Open Meetings Act should be dismissed in order to avoid the unnecessary duplication of proceedings.  Petitioner’s breach of contract claim fails because it is premised on alleged violations of state and federal anti-discrimination laws that have their own enforcement mechanisms and because Petitioner does not have a property right to a raise in salary.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over Petitioner’s claim under Texas Education Code section 7.057(a)(2)(A) because the Texas Education Code incorporates the Open Meetings Act.  

2.
Petitioner’s Open Meetings Act claim is dismissed under Texas Administrative Code volume 19, section 157.1056 because it is identical to the claim raised in her state court lawsuit.   The claim should be dismissed to avoid the unnecessary duplication of proceedings.

  3.
The Commissioner of Education has jurisdiction under Texas Education Code section 7.057(a)(2)(B) over Petitioner’s claim that Respondent violated a provision of her written employment contract causing her monetary harm.


4.
The local record provided is sufficient to address the issues raised before the Commissioner.

5.
The incomplete local record was caused by a malfunction of Respondent’s recording device.  This is a type of extenuating circumstance that excuses Respondent’s failure to provide a complete record.

6.
It was proper for Respondent to submit affidavits verifying the reasons for its failure to submit a complete local record.

7.
Unless the parties can agree to a reconstructed record, Respondent is not allowed to reconstruct the record even where extenuating circumstances for the lack of a complete record have been demonstrated.  Since the parties did not agree, the affidavits will not become part of the local record for substantial evidence review purposes, but rather will be filed along with the other pleadings, motions, and responses in the case.

8.
Even if the state and federal laws prohibiting discrimination based on age, gender and/or race were found to be a material part of Petitioner’s contract, the enforcement provisions of the laws must be followed, and Petitioner cannot maintain a discrimination claim under Texas Education Code section 7.057 even if she could show monetary harm. 

9.
Petitioner does not have a property right to a salary raise under her contract.  Therefore, no due process violation could occur.

10.
The part of Petitioner’s appeal based on a breach of contract claim should be denied.

11.
There is substantial evidence in the record to support Respondent’s denial of Petitioner’s grievance.  Respondent’s decision was not arbitrary, capricious, or unlawful.

12.
Petitioner’s appeal should be dismissed in part and denied in part as specified above.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED IN PART and DENIED IN PART, as specified above.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON







COMMISSIONER OF EDUCATION
� The term “record” does not include the affidavits submitted by Respondent; this will be discussed in the following sections.
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