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Statement of the Case


Petitioner, Tony G. Golmon, appeals the decision of the Spring Branch Independent School District board of trustees, Respondent, to terminate his employment.


Respondent’s Motions for Summary Judgment were heard on July 11, 1997, before Christopher Maska, the substitute Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Lorraine J. Yancey had previously been appointed Administrative Law Judge to preside over this cause.  Petitioner is represented by Mr. Truman W. Dean, Jr., Attorney at Law, Austin, Texas.  Respondent is represented by Mr. Andrew Ramzel, Attorney at Law, Houston Texas.


On August 18, 1997, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions were timely filed and considered; no reply was filed.

Findings and Discussion


Petitioner appeals the decision of Respondent to terminate his continuing contract for immoral conduct.

Standard of Review


The termination of Petitioner’s contract was initiated in 1995.  Since this action was initiated prior to January 1, 1996, this case is heard under Texas Education Code §13.115.  Texas Education Code, ch. 260, §64, 1995 Tex. Gen. Laws 2500.  As per Ysleta Independent School District v. Meno, 933 S.W.2d 748 (Tex. App.-Austin 1996, writ denied), the standard of review in such a case is substantial evidence.

Is A Motion for Summary Judgment Appropriate?


Respondent has filed Motions for Summary Judgment in this case.  One may question whether this is an appropriate procedure.  While summary judgment is often used when a judicial or quasi-judicial body sits as a finder of fact, in a substantial evidence appeal no facts are found.  However, summary judgment is not limited to cases decided on the preponderance of the evidence.  City of Houston v. Texas Employment Commission, 618 S.W.2d 329 (Tex. 1981).


When a motion for summary judgment is made in a substantial evidence de novo case, the question to be asked is whether the fact finder, when reviewing the summary judgment evidence as a whole, could make the same decision as the administrative agency.  Even if the summary judgment evidence is conflicting, the administrative agency’s decision must be upheld.  Arrellano v. Texas Employment Commission, 810 S.W.2d 767, 772 (Tex. App.-San Antonio 1991, writ denied); Potts v. Texas Employment Commission, 884 S.W.2d 879, 883 FN3 (Tex. App.-Dallas 1994, no writ); and Direct Communications v. Lunsford, 906 S.W.2d 537, 543 (Tex. App.-Dallas 1995, no writ).

Merits


Applying the substantial evidence standard to the summary judgment evidence, it is concluded that Petitioner paid a student for sexual acts.  This constitutes immorality.  Petitioner breached his contract with Respondent.  Respondent had good cause to terminate Petitioner’s contract.

Counterclaims


Respondent has filed counterclaims against Petitioner for breach of contract.  While Petitioner did breach his contract, the Commissioner cannot award any of the relief requested.  The Commissioner has long held that he cannot award damages or attorneys fees under Texas Education Code §11.13.  The counterclaims are denied.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education lacks jurisdiction to hear this cause under Tex. Educ. Code §11.13.


2.
The standard of review in a Texas Education Code §11.13 is substantial evidence.


3.
It is proper to file a motion for summary judgment in a Texas Education Code §11.13 case.


4.
Summary judgment will be granted to a school district in a Texas Education Code §11.13 case if ,upon reviewing all the summary judgment evidence, a reasonable finder of fact could have made the same ruling as the school board did.


5.
Summary judgment will be granted to a teacher in a Texas Education Code §11.13 case if, upon reviewing all the summary judgment evidence, a reasonable finder of fact could not have made the same ruling as the school board did.


6.
Respondent’s decision to terminate Petitioner’s continuing contract is supported by substantial evidence.


7.
Petitioner breached his contract with Respondent.


8.
The Commissioner does not have the authority to award damages or attorney’s fees in a Texas Education Code §11.13 case.


9.
Respondent’s counterclaims should be denied.


10.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 11th day of DECEMBER, 1997.







______________________________







MIKE MOSES
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