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Statement of the Case


Petitioner, Gary L. Graves, requests the reinstatement of his Texas Teaching Certificate that was revoked by order of the Commissioner of Education.


On February 5, 1996, the hearing on the merits was before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by himself.  Respondent is represented by Maggie H. Montelongo, Attorney at Law, Austin, Texas.


On March 7, 1996, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s Texas Teacher Certificate be reinstated.  Exceptions were timely filed and considered.  No reply was filed.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


1.
By order of the Commissioner of Education dated December 9, 1994, the Texas Teaching Certificate of Gary L. Graves, Petitioner, was revoked.


2.
Petitioner’s license was revoked because in 1986, Petitioner engaged in a romantic relationship of a physical nature with one of his students, who was also a baby-sitter for his children.  At that time, Petitioner was 27 years old.  The student was 17 years old.


3.
Petitioner knew that the relationship with the student was wrong from the start, but it took two months before he broke off the relationship.


4.
Petitioner had told his wife prior to their divorce proceeding about the affair.  The affair became an issue in the 1992 divorce proceeding.  Petitioner’s wife brought the affair to the attention of the Texas Education Agency.  Petitioner accepts personal blame for the affair.  At neither hearing before the Texas Education Agency has Petitioner assigned any blame to either the student or his wife.


5.
Criminal charges were not filed against Petitioner because of his romantic involvement with his student.


6.
Prior to engaging in a romantic relationship with a student, Petitioner, during his first three years as a teacher, flirted with students.


7.
Since Petitioner broke off his romantic relationship with his student, Petitioner has not flirted with students.  He has maintained the proper distance between teacher and student.  He knows how to deal with situations when a student may try to flirt with him.


8.
After Petitioner broke off his romantic relationship with his student, Petitioner has not had a romantic relationship with a student.  The Texas Education Agency investigated all the schools that Petitioner taught at.


9.
Petitioner fully understands the seriousness of his actions concerning his romantic relationship with the student.


10.
After Petitioner’s license to teach was revoked, he went to work for Wylie Independent School District as a bus driver, substitute teacher, and maintenance worker.  Petitioner currently holds these jobs.


11
Cecil Davis, the Superintendent of Wylie Independent School District, who has worked closely with Petitioner, testified that he is fully convinced that Petitioner has changed and that he would he happy to hire Petitioner as a teacher.  Superintendent Davis is aware that Petitioner had an affair with a student.


12.
The parents of school children at Wylie Independent School District are aware that Petitioner had an affair with a student and still want Petitioner to be a teacher.


13.
The testimony of the three witnesses, particularly Petitioner, in this case was direct and credible.


14.
In the ten years since the events in question, Petitioner has matured and has been rehabilitated.


15.
Petitioner did admit in a sworn pleading in the 1994 certification action that touching of breasts ands genital in a romantic setting constitutes a “physically intimate relationship..”  Petitioner explained that he interpreted the phrase “physically intimate” to mean sexual intercourse.  Petitioner did not engage in sexual intercourse with the student.


16.
Petitioner was employed as a teacher from 1983 until his license was revoked in 1994.

Discussion


This is a close case.  A physical romantic relationship with a student is so antithetical to the proper relationship between student and teacher, that it is unlikely that a teacher who was involved in such a relationship will ever be able to demonstrate worthiness to instruct the youth of this state.  In this case, there are three factors that allow Petitioner to be reinstated: remoteness in time from the offense; support from school administrators; and most importantly, support from the parents of school children.


Remoteness in time to the offense is an important consideration.  Petitioner engaged in a physical romantic relationship with a student almost ten years ago.  But what is most important as to remoteness in time is that Petitioner has changed his behavior for this entire period of time.  When Petitioner first became a teacher, he would flirt with students.  This of itself is a serious violation.  A teacher cannot maintain a proper distance between teacher and student if the teacher engages in flirting.  A new teacher may well be near in age to some of his students.  That is all the more reason why a new teacher must insist that a proper distance be maintained between teacher and student.  In Petitioner’s case, flirting led to a romantic physical relationship with a student.  Once Petitioner broke off this relationship, Petitioner has insisted on maintaining proper student/teacher relationships.  Petitioner knows flirting with a student is wrong.  He knows how to handle a situation when a student starts to flirt with him.  For nearly ten years, Petitioner has not flirted with students.  Throughout these ten years, Petitioner has been either a teacher or been employed by a school as bus driver and substitute teacher.  Petitioner would have had many opportunities to repeat his behavior.  Petitioner did not do so. The Texas Education Agency investigated all the schools that Petitioner taught at.  Ten years have brought Petitioner a maturity that he sadly lacked as a young teacher.  Petitioner has been rehabilitated.


The Decision of the Commissioner, which revoked Petitioner’s certificate, raised some questions as to whether Petitioner accepted full responsibility for his actions.  Petitioner has fully accepted responsibility for his actions.  Petitioner’s testimony was clear and direct that he had only himself to blame.


Petitioner has the support of his superintendent in his request for reinstatement.  Cecil Davis, Superintendent of Wylie Independent School District, is aware that Petitioner had an affair with a student.  Nonetheless, he has hired Petitioner as a substitute teacher, bus driver, and maintenance man.  Superintendent Davis has worked closely with Petitioner, and would like to hire Petitioner as a full time teacher.  That a superintendent, who knows that his first responsibility is to provide for the safety of the children entrusted to his care, would support Petitioner is given great weight.  State Representative Homer Dear also testified enthusiastically in Petitioner’s favor.


A most important consideration is what do the parents of the school children think.  School attendance is required by Texas law.  Texas Education Code §§ 25.085 - 25.096.  If the parents are not convinced that an individual has changed, a teacher who had a physical romantic relationship with a student will not be allowed to teach the school children of Texas even if the Commissioner finds the individual to be rehabilitated.  A teacher needs to be respected by the community.  Parents need to respect their children’s teacher.  In this case, the parents know of Petitioner’s past and still desire that he teach their children.  It is also an important indication that Petitioner has been rehabilitated, that parents of school children want Petitioner to teach their children.


Petitioner has shown that he has been rehabilitated; that he has earned the support of his superintendent, and most importantly that the parents in his community desire him to teach their children.  Nonetheless, the fact that Petitioner’s teaching certificate was revoked for having a romantic physical relationship with a student will not be forgotten.  Petitioner’s teaching certificate will be inscribed with the statement “ Gary L. Graves’ teaching certificate was revoked from December 9, 1994 until (insert the date the Commissioner’s decision in this case becomes final) for engaging in a physical romantic relationship with a student.”  This case represents one of the rare times when a teacher who has engaged in sexual improprieties with a student has been able to show that he is now worthy to teach.

Response to Exceptions to Proposal for Decision


Respondent’s Exceptions to the Proposal for Decision address a number of points.  Respondent objects to Finding of Fact No. 3 because it is asserted that if Petitioner knew having an affair with a student was wrong, why did he continue with the affair?  It is difficult to imagine that a teacher would not know having an affair with a student was wrong.  Petitioner knew the affair was wrong yet he continued it.  This is not a mitigating factor.  What Petitioner did was seriously wrong.  Respondent also objects that Petitioner’s realization that the affair could harm his career and marriage led to the ending of the affair.  This is true, but it is not inconsistent with Finding of Fact No. 3.


Respondent is correct that the 1992 deposition is not part of the record in this case.  Finding of Fact No. 4 has been modified.  Respondent is incorrect in the assertion that “Petitioner Graves still places an onus of responsibility for his conduct upon his ex-wife and the student.”  Petitioner fully accepts personal responsibility.  Petitioner reiterated this fact on numerous occasions.  The reference to Petitioner’s wife and the student cited by Respondent is a reference to what motivated Petitioner.  It is not an attempt to blame the affair on either his wife or the student.


Respondent objects to Finding of Fact No. 5 which holds that no criminal charges against Petitioner were filed.  Respondent is correct that the fact that no criminal charges were filed does not warrant reinstatement.  However, if an individual is convicted of a crime, the Commissioner is required by statute to consider that fact.  Tex. Rev. Civ. Stat. 6252-13c.


Respondent claims that Finding of Fact No. 6 is inaccurate because it refers to Petitioner’s first three years as a teacher.  Petitioner testified that he flirted with students for his first three years as a teacher and that these years were 1983, 1984, 1985, and 1986.  It is generally assumed when a teacher talks about years of teaching, the teacher is referring to scholastic years.  The three year in question are 1983-1984, 1984-1985, 1985-1986.  Respondent also objects that no finding was made that Petitioner did not disclose his flirting at his earlier hearing before the Commissioner.  However, Petitioner was not accused of flirting in the earlier hearing.  Even if he had been, it would be the responsibility of the Division of Educator Preparation and Certification to prove its case against him.  Petitioner, however, forthrightly admitted his flirting at the present hearing.


Respondent’s objections to Findings of Fact No. 7 and 8 are misplaced.  Respondent highlights no evidence that Petitioner has flirted with students since he ended the affair.  Petitioner, who taught much of that time period, certainly had the opportunity to flirt.  The finding that he did not is not based simply on his own assertion, but among other things, on the unrebutted testimony that the Texas Education Agency found nothing when it investigated every school Petitioner had been at and interviewed teachers and administrators.  If this testimony was false, the Division of Educator Preparation and Certification could have easily contradicted it.


Respondent is incorrect to assert that the evidence does not support Finding of Fact 9, that “Petitioner fully understands the seriousness of his actions concerning his romantic relationship with the student.”  First and foremost Petitioner understands that his actions were wrong.  Petitioner realizes that he greatly hurt the student; that he damaged his marriage which ended in divorce; and that his actions were wholly incompatible with being a teacher.  Petitioner has had his certificate revoked for his actions.  He fully understands the significance of his actions.


Respondent’s objections to Finding of Fact No. 11 mischaracterize Superintendent Davis’ testimony.  Superintendent Davis, who worked closely with Petitioner, was fully appraised of all relevant aspects of Petitioner’s affair, if not all the details.  Respondent’s assertion that Superintendent Davis did not indicate that he would employ Petitioner as a teacher is simply not correct.  Respondent’s Exceptions to the Proposal for Decision, p. 9.  Superintendent Davis testified:


Q: Is there any reason why if my certificate were reinstated that you would--is there any reservations you would have about hiring me as a full-time teacher or coach?


A: There is not.  We would hire you in a heartbeat.

Transcript, p. 23.  Superintendent Davis took into account all the relevant factors and decided that Petitioner was rehabilitated before hiring him.


Finding of Fact No. 12 is a key finding.  It holds that the parents of school children at Superintendent Davis’ district are aware that Petitioner had an affair with a student and still want Petitioner to be a teacher.  Respondent objects to this finding on the grounds that it is based on hearsay.  The finding is based on hearsay but Respondent’s counsel, in cross-examining Superintendent Davis, asked for hearsay:


Q: Now then, would you say that you have a very involved group of parents in the community?


A: Oh, definitely.


Q: To your knowledge, are the parents aware of his past?


A: Yes.


Q: And do they have any objection to having Mr. Graves continue teaching around their children.


A: Absolutely none.

Further, Respondent’s counsel did not object to the testimony at the hearing.  The question is what weight to give this testimony.  This testimony is found to be highly credible.  It is doubtful that a Superintendent would lie about such an important issue.


Respondent is mistaken as to Finding of Fact No. 13.  All witnesses were credible.


Respondent objects to Finding of Fact No. 14, that “in the ten years since the events in question Petitioner has matured and been rehabilitated.”  It is true that the Commissioner rightly decided to revoke Petitioner’s certificate in 1994.  But in determining present capacity to teach, the Commissioner may consider the complete record in this case.


Respondent’s objection to Finding of Fact No. 15 is partially correct.  This finding of fact has been changed.


Respondent’s objection to Conclusion of Law No. 3 is without merit.  Conclusion of Law No. 3 establishes that one requirement for reinstatement in a case like this is that parents in the former teacher’s community must support reinstatement.  This is a necessary, but not sufficient cause for reinstatement.  This is a more stringent requirement than the Commissioner has used in the past.  The reason for this additional requirement is that parents should not be asked to allow their children to be taught by someone the Commissioner has found to have engaged in sexual improprieties with a student unless the community believes the individual has changed.


Conclusions of Law No. 4 and 5 have been changed to reflect that Petitioner’s certification will be reinstated when the Commissioner’s decision becomes final.


Respondent makes a good suggestion that this case be compared to the case of Campbell v. Texas Education Agency, Division of Educator Preparation and Certification, Docket No. 215-TTC-494 (Comm’r Decision, 1995).  In Campbell, a teacher who was having marital problems, exposed himself at a swimming pool.  This occurred in 1990.  Campbell was arrested and convicted for indecent exposure.  The Commissioner, relying on Campbell’s assertions and those in reference letters, that it was an isolated incident and that Campbell had changed, decided to only reprimand Campbell.


The present case involves a more serious violation.  Petitioner, who like Campbell had a troubled marriage that ended in divorce, flirted with students and then had an affair with a student.  Unlike Campbell, Petitioner did not need an arrest and conviction to change his behavior.  Petitioner belatedly saw his actions were wrong, broke off the affair and took steps so that he would not flirt with students.  In Campbell, the only evidence that the conduct was not repeated was Campbell’s own assertions and letters of recommendation.  In this case, the Division of Educator Preparation and Certification investigated all the schools Petitioner taught at.  Yet no evidence of continued flirting or any other inappropriate conduct toward students was presented.  In Campbell the events in question occurred five years previously.  In the present case, the events occurred ten years previously.  While Campbell received more counseling than Petitioner, Petitioner has received counseling and has been told by his Psychologist that he is not in need of more counseling.  Campbell received only a reprimand.  Petitioner has had his certificate revoked.  In both cases school officials believe the teachers should be allowed to teach.  In Campbell, there is no evidence that parents of school children supported allowing Campbell to teach.  Parents in Petitioner’s community want Petitioner to teach their children.  Comparing the present case to Campbell, leads to the conclusion that Petitioner should be reinstated.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction to hear this cause.


2.
Petitioner has shown that he has been rehabilitated.


3.
A Texas Teaching Certificate that is revoked for sexual improprieties with a student may not be reinstated unless the parents of school children in the former teacher’s community support the reinstatement.


4
Petitioner’s Texas Teaching Certificate will be reinstated when the Commissioner’s decision in this case becomes final.


5.
Petitioner’s reissued Texas Teaching Certificate shall bear the inscription “ Gary L. Graves’ Texas Teaching Certificate was revoked from December 9, 1994- (insert the date the Commissioner’s decision in this case becomes final) for engaging in a romantic physical relationship with a student.”


6.
Petitioner’s appeal is granted.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s Texas Teacher Certificate No. 461-21-45-14 be reinstated on September 1, 1996; and,


FURTHER ORDERED that Petitioner’s Texas Teacher Certificate shall bear the inscription “Gary L. Graves’ Texas Teaching Certificate was revoked from December 9, 1994 through September 1, 1996 for engaging in a romantic physical relationship with a student.”


SIGNED AND ISSUED this 6th day of SEPTEMBER, 1996.







____________________________________







MIKE MOSES







COMMISSIONER OF EDUCATION

#063-TTC-1193



-3-

#340-TTC-793



-10-


