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Statement of the Case


Petitioner Joyce Stratton appeals the decision of the Austin Independent School District board of trustees to nonrenew her term contract of employment.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas.  Respondent is represented by Margaret E. Baker, Attorney at Law, Austin, Texas. 

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


1.
On May 1, 1997, the board of trustees of the Austin Independent School District voted to nonrenew Petitioner Joyce Stratton’s term contract of employment.


2.
Petitioner appealed the decision of the board on May 19, 1997.


Discussion


Petitioner challenges the nonrenewal hearings process utilized by Respondent.  Pursuant to Policy DDA (LOCAL), the board of trustees, after consultation with the parties, sets a time limit for the hearing and divides the time between the parties.  By letter from the board’s attorney, the time allotted for hearing was two hours; each side had an hour. Time for objections, cross-examination and responding to board questions counted against the hour for each side.

Sixth Amendment Challenge

Petitioner asserts that her rights under the Sixth Amendment to confront witnesses were violated.  However, the Sixth Amendment is prefaced with the phrase “(i)n all criminal prosecutions”.  An employment hearing is not a criminal prosecution; therefore, the Sixth Amendment does not apply.

Violation of Board Policy - Action to Establish Time Limits

Petitioner contends that the district’s policy was violated by the action of the board’s attorney to set the time limits for the hearing and the ground rules of the hearing.  However, the time limits and conditions were not established by the board until the hearing, when Petitioner presented her challenges to the limits and the rules.  These challenges were not acted upon and the board proceeded under the framework outlined by the board’s attorney.  No violation of board policy occurred.

Legality of Time Limit


In the substantive issue presented in this appeal, Petitioner challenges the time limit set by the board, asserting that it violated her due process rights under the 14th Amendment of the United States Constitution and the Texas Constitution.
  Further, Petitioner asserts that the decision of the board was arbitrary, capricious, unlawful and not supported by substantial evidence in that this alleged violation denied her the rights to defend against the district’s case in chief by limiting objections and to put on her case in chief.  Petitioner’s one hour was spent making an opening statement, making objections to testimony and cross-examining the district’s witnesses.  Petitioner’s time expired prior to Petitioner beginning her case in chief.


The process set forth in Policy DDA (LOCAL) meets the requirements of procedural due process.  The employee receives notice of the allegations against him or her.  The parties exchange witness lists and evidence lists, which include the nature of the testimony to be elicited.  Witnesses are reminded in board policy of their duty to testify and the expectation that the witness will not be harassed, intimidated or retaliated against by any person.  The proceedings are taken down by a court reporter and the witnesses are sworn.  Both sides may present witnesses, documentary evidence and oral argument. All witnesses may be cross-examined.  Briefs are allowed.  Rebuttal is allowed for the district.  Both parties may present closing statements.  


In order to prevail, Petitioner must establish that her procedural rights were violated by the imposition of a time limit.  Petitioner was entitled to the full spectrum of procedural rights set forth in Policy DDA (LOCAL).  Petitioner chose to use her allotted time to make objections and cross-examine the district’s witnesses.  Respondent did not violate Petitioner’s procedural rights under the board policy because the full spectrum was available to Petitioner if she had reserved sufficient time.  


Petitioner alleges that her 14th Amendment rights were violated by the imposition of the time limit. The appropriate analysis has been set forth in Matthews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976).  In Matthews, the Supreme Court established a three part test to determine the procedural safeguards in a given proceeding.  The first factor to be weighed is the interest of the affected individual.  Here, we assume without finding that Petitioner had a constitutionally protected interest in continued employment.  The second factor is to assess the risk of erroneous decision making based upon the procedures to be used.  The process set forth in Policy DDA (LOCAL) contains all elements of due process, if utilized by Petitioner. The third factor is the government’s interest in the efficient resolution of the issues. 


Applying this test to the facts at hand, we have an employee who, for the sake of analysis, is assumed to possess a protected interest of some sort in her employment.  Further, we have a process which comports with all requirements of full blown due process, along with the limitation of the amount of total hearing time.  The risk of erroneous decision making is low, assuming the employee reserves sufficient time to respond to the evidence presented by the administration.  Finally, we have a governmental entity which is one of the larger metropolitan school districts in the state.  With a large contractual employee base, the board of trustees has an intense interest in considering nonrenewals in an efficient manner.


I conclude that Petitioner received all the process to which she was due and that the one hour limit on each side’s case did not violate due process.  Petitioner was given one hour to present her side to the board of trustees; instead she chose to use the entire time allotted to cross-examine the district’s witnesses and make objections.  The process was available to Petitioner; she failed to utilize it efficiently.  That failure does not invalidate the board’s decision.


Further, Petitioner did not avail herself of the opportunity to bring her concern about the time limit to the attention of the board prior to the hearing.  Petitioner was notified on April 18, 1997 by the board’s attorney that the total hearing time was scheduled for two hours, with an hour each going to each party.  The record does not contain any challenge to this process until the day of the hearing, even though Petitioner filed both a witness list and a prehearing statement prior to the hearing.  It was only in counsel’s opening statement that a challenge to the time lines was made.  In addition, Petitioner did not make a bill of exceptions or an offer of proof nor did she attempt to object when her time expired.  


Substantial evidence exists to support the board’s decision to nonrenew Petitioner’s term contract of employment.  Evidence was adduced at hearing to support that Petitioner was inefficient or incompetent in the performance of her duties, that she failed to comply with official directives and that she failed to meet the requirements of her professional growth plan.  Petitioner’s appeal should be dismissed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.301.


2.
The board of trustees’ in establishing a one hour limitation for each side’s case and the implementation of the limitation did not violate Petitioner’s rights.  


3.
Petitioner received all the process due her in the nonrenewal of her term contract of employment.


4.
The decision of the board of trustees to nonrenew Petitioner’s term contract of employment was neither arbitrary nor capricious.


5.
The decision of the board of trustees to nonrenew Petitioner’s term contract of employment was not unlawful.


6.
The decision of the board of trustees to nonrenew Petitioner’s term contract of employment was supported by substantial evidence.


7.
Petitioner’s appeal should be DENIED.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 8TH day of July, 1997.
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MIKE MOSES







COMMISSIONER OF EDUCATION

� No citation to a specific provision in the Texas Constitution was identified in the Petition for Review; Petitioner is required to raise all legal issues in the Petition for Review.  Thus, the Texas Constitution issue will not be addressed since the specific provision was not identified.
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