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Statement of the Case

Respondent Joshua A. Atiba, d.b.a. Hempstead Defensive Driving School, requested a hearing before the Commissioner of Education regarding the revocation of his driver safety instructor license and driving safety school license by Petitioner, the Texas Education Agency’s Division of Driver Training. 

Margaret E. Baker was appointed as the Administrative Law Judge to preside over this case.  Raúl Arturo González of Austin, Texas represents Petitioner.  Greg A. Adesanya of Houston, Texas represents Respondent.  Petitioner filed a Motion to Dismiss that shall be the basis of this decision. On February 16, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Respondent’s appeal be dismissed for untimely filing.  No exceptions were filed.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
On November 5, 1999, Petitioner sent a Notice of Intent to Revoke Driver Safety School License and a Notice of Intent to Revoke Driving Safety Instructor License by certified mail to Respondent.  The letters stated that Respondent had five days from receipt of the letters to file a response.

2.
Petitioner received a response from Respondent.

3.
On December 7, 1999, Petitioner sent a Notice of Revocation of Driving Safety School License and a Notice of Revocation of Driving Safety Instructor License by certified mail and by first-class mail to Respondent.  The notices clearly stated in a section titled “Appeal Rights” that a written request for a hearing before the Commissioner must be received within fifteen days of receipt of the notices.  

4.
The postmark on the returned green card reflects that the certified letter was signed for and received at the Hempstead Defensive Driving School on December 15, 1999.  The green card was signed for and received by an agent of Respondent.

5.
On January 18, 2000, thirty-four calendar days after Respondent received the certified letter containing the revocation notices,  Respondent’s attorney faxed Petitioner a request for a hearing.

6.
On February 3, 2000, Petitioner filed its Motion to Dismiss, asserting that Respondent’s request for a hearing was untimely.

7. On February 15, 2000, a telephonic hearing was held regarding Petitioner’s Motion to Dismiss. 

Discussion

Petitioner asserts that Respondent’s request for a hearing should be dismissed based on untimeliness under Texas Administrative Code, title 19, section 176.1301(d)(1) and Texas Revised Civil Statute article 4413(29c), section 17(a).  Respondent’s argument that this appeal should be dismissed for untimely filing is well taken.  The applicable administrative regulation states as follows:

To obtain a hearing, an applicant or licensee shall submit a written request for a hearing to the agency representative identified in the written notice of adverse action. The written request shall be submitted not later than the 15th day after the date the notice of an adverse action is received. The written request shall be submitted in person, by courier receipted delivery, or by certified or registered mail.

19 Tex. Admin. Code § 176.1301(d)(1). Texas Revised Civil Statute article 4413(29c), section 17(a) contains similar language.

It is undisputed by the parties that Respondent’s request for a hearing was untimely.  Respondent did not dispute that the certified letter containing the notices was received at the school on December 15, 1999, the date reflected on the green card.  Rather, Respondent asserted that he did not personally sign for the certified letter and that he did not actually receive the notices on December 15 and could not recollect when he actually received the notices.  Respondent asserted that the hearing request was submitted shortly after he obtained legal counsel and might have held on to the notices until he hired legal counsel.

The record reflects that Petitioner properly served Respondent with the notices of revocation and that Respondent received such notices on December 15, 1999.  The failure of an employee of Respondent to physically deliver the notices to Respondent, Respondent’s ignorance of the law or of the implementing regulations, or Respondent’s decision to not file a hearing request until he obtained legal counsel do not constitute good cause for the untimely filing of the hearing request.  Because Respondent failed to request a hearing within fifteen days after the date the notices of the adverse action were received, Respondent’s request for a hearing to appeal the notices of revocation should be dismissed as untimely.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
Respondent did not file a request for a hearing within fifteen days after the date the notices of the adverse action were received.

2.
No good cause exists for Respondent’s untimely filing.

3.
Petitioner’s Motion to Dismiss should be granted.

4.
Respondent’s appeal to the Commissioner should be dismissed without hearing for untimely filing under Texas Administrative Code title 19, section 157.1056(a).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Respondent’s appeal be, and is hereby, DISMISSED for untimely filing.


SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON
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