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Statement of the Case


Petitioner, Rita Frazier, appeals the decision of the Port Arthur Independent School District board of trustees, Respondent, to deny her contract grievance.


Christopher Maska is the Administrative Law Judge.  Petitioner is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas.  Respondent is represented by Tanner T. Hunt, Jr., Attorney at Law, Beaumont, Texas.  On March 13, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent, Port Arthur Independent School District, employs petitioner, Rita Frazier, as a counselor.

2.
DEA-R is an administrative regulation.  The record does not indicate that the board of trustees ever adopted DEA-R.

3.
DEA (LOCAL) is a board policy.  It reads in part:

.  .  .  .  All pay ranges shall be designed to accomplish the following compensation objectives:

1.
Pay wages and salaries that are competitive with appropriate labor markets;

2.
Pay costs effectively and maintain cost control;

3.
Maintain pay equity for different levels of job responsibility;

4,
Reward employees for continued service to the District.

4.
Respondent denied Petitioner’s grievance.

Discussion


Petitioner contends that Respondent has failed to compensate her as required by district regulation and policy; Texas Education Code section 1.002; the 14th Amendment of the United States Constitution; and the Equal Rights provision of the Texas Constitution.  Tex. Const. Art. I, Sec. 3.  

Exhaustion


Respondent contends that Petitioner failed to timely file her grievance with the  district.  District policy requires that a grievance “be filed within 15 days of the time the employee first knew or should have known of the events or series of events about which the employee is complaining.”  However, this issue was never raised during the proceedings before the district.  If the district had raised the issue at the local hearing, Petitioner would have had an opportunity to introduce evidence to rebut the allegation.  Neither a district nor a teacher may lie behind the log so as to prohibit the opposing party from presenting rebuttal evidence and then raise a timelines issue for the first time before the Commissioner.


A recent Texas Supreme Court case, Dubai Petroleum Co. v. Kazi, 40 Tex. S.Ct. J. 412, 2000 WL 144407 (Feb. 10, 2000), further supports this conclusion.  In Kazi, the court ruled that statutory timelines are not jurisdictional.  If statutory timelines are not jurisdictional, timelines based on board policy are likewise not jurisdictional
.  They must be raised or they are waived.  In this case, Respondent waived the timelines issue.


Petitioner, however, has not exhausted all administrative remedies.  The Petition for Review alleges violations of Texas Education Code section 1.002; the 14th Amendment of the United States Constitution; and the Equal Rights provision of the Texas Constitution.  Tex. Const. Art. I, Sec. 3.  However, Petitioner did not raise these issues before Respondent.  Petitioner’s grievance documents and presentation indicate that the issues raised were alleged violations of DEA-R and DEA (LOCAL).

DEA-R


Petitioner contends that Respondent has violated DEA-R.  Respondent contends that a violation DEA-R would not be a violation of Petitioner’s contract because DEA-R is an administrative regulation not a board policy. It has been held that: 

The regulations and operational policies adopted by a school board before making a contract of employment with a teacher form part of the contract, and the teacher's employment is subject thereto.

Myrtle Springs Reverted Indepen. Sch. Dist. v. Hogan, 705 S.W.2d 707, 709 (Tex. Civ. App. –Texarkana 1985, writ ref’d n.r.e) cert. denied.  There is no similar ruling that says regulations adopted by a superintendent become part of a teacher’s contract.  In fact, it has been held that a superintendent cannot enter into a contract with a teacher.  Pena v. Rio Grande City Conso. Indepen. Sch. District, 616 S.W.2d 658, 659-660 (Tex. Civ. App. –Eastland 1981, no writ).  Only a board of trustees can enter into a teaching contract.  Hix v. Tuloso Midway Indepen. Sch. Dist., 489 S.W.2d 706, 711 (Tex. Civ App.-Corpus Christi 1972, writ ref’d n.r.e.).  DEA-R is not a part of Petitioner’s contract.

DEA (LOCAL)


Petitioner argues that DEA (LOCAL) requires that Respondent maintain pay equity for different levels of job responsibility and to reward employees for continued service to the district.  Actually DEA (LOCAL) provides that pay ranges will be designed to accomplish four objectives.  Two of the objectives are those listed by Petitioner.  The other two objectives are pay wages and salaries that are competitive with appropriate labor markets and to pay costs effectively and maintain cost control.  Hence, DEA (LOCAL) does not require pay equity among counselors or guarantee that the counselor with the most service in the district will have the greatest salary.  

Conclusion


Respondent has not violated Petitioner’s contract.  DEA-R, an administrative regulation, is not part of Petitioner’s contract.  Respondent has not violated DEA (LOCAL).

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(b).

2.
A district must raise the issue of a violation of its timelines policy during its proceedings, or it has waived the issue and may not raise it before the Commissioner.  Respondent waived the timeliness issue.

3.
Because Petitioner in the local hearing did not raise the issues of Texas Education Code section 1.002, equal protection under the federal constitution, or equal rights under the Texas constitution, Petitioner has waived these issues and may not raise them before the Commissioner.

4.
The regulations and operational policies adopted by a school board before making a contract of employment with a teacher form part of the contract, and the teacher’s employment is subject thereto.

5.
Regulations adopted by a superintendent do not become part of a teaching contract.

6.
Since DEA-R is an administrative regulation that was not adopted by the board of trustees, it is not part of Petitioner’s contract.

7.
DEA (LOCAL) is a part of Petitioner’s contract.

8.
Respondent has not violated DEA (LOCAL).

9.
Petitioner’s appeal is denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 26th day of APRIL, 2000.






___________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� Even when the Commissioner heard grievance cases de novo, a decision on the merits was found to waive a claim that local procedures had been violated.  Hernandez v. Meno, 828 S.W.2d 491 (Tex. App.-Austin 1992, writ denied).
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