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Statement of the Case

Petitioners challenge the decision of the North Forest Independent School District, Respondent, to dock their pay because of their absence from school for a previously, long-planned trip. 


Petitioners were represented by Kevin Lungwitz, Attorney at Law, Austin, Texas.  Respondent was represented by John W. Wiggins, Sr., Attorney at Law, Houston, Texas.  An evidentiary hearing was held before the Administrative Law Judge.  A Proposal for Decision was issued, recommending that Petitioners’ appeal be granted.  No exceptions were filed.  

Findings of Fact


After due consideration of the record and matters officially noticed, the following Findings of Fact are supported by substantial evidence:


1.  At all pertinent times, Petitioners were employed under contract by the North Forest Independent School District and at the Smiley High School campus.


2.  Petitioners have exhausted all necessary local remedies in a timely fashion.


3.  During the summer of 1993, Petitioners made plans along with other school district employees to take a trip the following spring break to go to Europe.  As scheduled, the trip required that the attendees leave two days before the spring break actually began.


4.  Later, Petitioners learned that one of the two days which they would be required to miss would overlap with the district’s Spring TAAS test.


5.  Petitioners communicated their spring break plans to their Principal Watson and discussed with him how they might go about ensuring proper training for replacements for them during their absence when the TAAS test was to be administered.  Petitioners accomplished this task.


6.  Superintendent Thomas learned that a number of Smiley High School employees, including the four Petitioners, planned to be away from school on one of the days of the TAAS test in order to attend the European vacation.  He contacted the principal, Mr. Lemmie Watson, and indicated that school employees were to be informed that no one was to be absent on TAAS testing days unless they were legitimately ill.


7.  On March 10 and 11, 1994, Petitioners, along with others, were absent from school on the trip to Europe.


8. Petitioners met with the principal and were informed that because they had been “absent without permission” they were suspended without pay for three days their pay would be docked for two days, they were reprimanded in written form and, further, the district was refusing to extend their contracts.


9.  Respondent’s Board of Trustees took action to overturn the administration’s decision to assess a three day suspension without pay for each of the Petitioners and further affirmatively voted to extend each Petitioner’s term contract.  However, they upheld the decision to dock Petitioners’ pay for March 10 and 11, 1994 and to permit the teachers’ personnel files to reflect that each had been absent without legitimate leave on those days.


10.  Prior to absenting themselves from their employment, each Petitioner had sought permission from her school principal to be absent on March 10 and 11, 1994.  


11.  Each Petitioner received permission directly and by implication from her principal for her absence prior to March 10 and 11, 1994.


12.  Then applicable state law permitted employees to take two personal days off each year.


13.  The District’s policy on personal business leave does not require its employees to secure prior approval for personal leave provided in Texas Education Code section 13.904(a).

Discussion


Former Section 13.304(a) of the Texas Education Code resolves this issue.  Contrary to Respondent’s board policy DEC and DEC(Local) as presented herein, applicable statutory provisions for personal leave (at the time these events occurred) permitted Petitioners two days leave per year for personal business, not one day per semester as reflected in Respondent’s exhibit.  Policy DEC tracks the statute’s language prior to its amendment by the 73rd Legislature, which became effective on August 30, 1993.


Previously the Commissioner has addressed the legislative intent behind the 1993 version of Texas Education Code section 13.304(a).  In Ridley v. Ysleta Independent School District, Docket #213-R10-295 (Comm’r Educ. 1996), the Commissioner focused upon Senator Zaffirini’s S.B. 997, which contained the above amendment, and became the 1993 version of §13.904(a).  Senator Zaffirini offered the following explanation of her amendment:

Members, this bill simply allows public school employees



to use two days of their sick leave for personal reasons



and to take those two days for personal leave during the



same semester.

Debate on Tex. S.B. 997 in the Senate Education Committee, 73rd Legislature (April 14, 1993), as recorded on tape from the Senate Services Office.

Noting this legislative change, DEC (Local), which is derived specifically from the language in DEC relating to “Each employee may use one sick day per semester as a personal business day,” should have read:

Personal Business Leave

All employees may use one two sick leave days per semester school year for personal business leave.  [See DEC preceding]  Whenever possible, employees are expected to give 24 hours notice of their intent to use personal business leave; however, such notice IS NOT a condition for the granting of personal business leave.  Unused personal business days shall accumulate as state sick leave days.  (Emphasis not in original)

Accordingly, under state law, Petitioners had two personal days to use in the spring and, by the very language of the District’s own policy, even though they did so, they were not required to seek or obtain prior approval.  While the language of the policy clearly implies prior notice is suggested (and obviously appreciated) where possible, it is plainly not a prerequisite to personal business day use.  Petitioners complied with all applicable statutes, policies, and directives in taking personal days.

Conclusions of Law


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.  The Commissioner of Education has jurisdiction over this appeal under former Texas Education Code section 11.13.


2.  Petitioners were entitled to two personal business days of leave per year.  Tex. Educ. Code § 13.904(a).


3.  Petitioners sought and gained prior approval before taking two personal days during the 1993-1994 school year as was encouraged but not required by DEC (Local).


4.  State law and district policies are incorporated into the contracts of employment of Petitioners with Respondent District. 


5.  Petitioners did not violate any district policy or state statute in taking personal leave in the spring of 1994.


6.  Petitioners should not have had their pay docked for absences on March 10 and March 11, 1994.


7.  Petitioners should not have been reprimanded for violating district policy or state law in connection with the taking of personal leave days in the spring of 1994, as they complied with all necessary District policies and practices.


8.  By docking Petitioners’ pay, Respondent violated state law and thus, breached Petitioners’ contracts of employment.


9.  A copy of this Decision should be placed in each of the Petitioners’ personnel files and attached to any written documentation concerning the alleged violation of the District’s leave policy in any other file containing such documentation.


10.  Petitioners’ appeal should be GRANTED.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioners’ appeal be, and is hereby, GRANTED.


SIGNED and ISSUED this 26th day of APRIL, 2000.

__________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� See TEX.EDUC.CODE §13.904(a) and the parallel provisions in the current state law, §22.003 “Minimum Personal Leave Program” which now provides for five days of personal leave.  Respondent’s policies DEC and DEC (Local) were not based on the then-governing law on this issue and official notice is taken of the accurate version.  Also, it is noted that under Section 22.003, a district may govern the use of the personal leave days, and could have prohibited the taking of leave during TAAS.


� Now, TEX.EDUC.CODE §22.003.  All references to the Texas Education Code are to the then applicable pre-SB 1 code except as specified.
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