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Statement of the Case


Petitioner, Wendell Carroll, appeals the decision of Respondent, the Wichita Falls Independent School District’s Board of Trustees, to deny his grievance regarding the termination of his coaching duties.  

Margaret E. Baker was appointed by the Commissioner of Education as the Administrative Law Judge.  Petitioner is represented by Gene Douglass, attorney at law, of Wichita Falls, Texas.  Respondent is represented by David F. Gossom, attorney at law, of Wichita Falls, Texas.  On January 24, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  No exceptions were filed.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner as a teacher under a continuing contract.   Petitioner’s continuing contract is not part of the local record.

2.
In addition to his teaching contract, Petitioner has received supplemental duty contracts each year to perform coaching duties.  On April 22, 1999, Petitioner received and executed a “Supplemental Duties Contract” to perform coaching duties for the next school year.

3. Petitioner’s coaching contract states in relevant part that:

1.
The Board shall pay the employee a monthly stipend according to the supplemental duty schedule to be adopted by the Board before performance of this contract begins.  The Employee’s stipend includes consideration for any and all duties, responsibilities, and tasks as set forth in this contract or in the District policy, or as assigned by proper directives of the administration.

1. Employee shall be entitled to receive said monthly stipend for performing the duties of the position of COACH for such time as Employee remains in that position.

3. Employee may resign from the position of COACH upon delivery of written notice of resignation to the Superintendent of the District.

4. Employee shall be subject to assignment and reassignment of supplemental duties, including changes in responsibilities or work, transfers, or reclassification at any time during the term of this contract.

5. No property right to continued employment exists in the Employee’s supplemental duties, and assignment of Employee to such duties may be terminated for any legal reason or no reason, at the discretion of the District.

6. This contract is expressly conditioned upon the continued employment of Employee in the capacity of teacher with the District.  Termination or nonrenewal of Employee’s contract as a teacher with the District shall automatically terminate this contract.

. . . .

8.
The Board has not adopted any policy, rule, regulation, law, or practice providing for tenure in the position of COACH.  No right of tenure or any other contractual obligation or other expectancy of continued employment or claim of entitlement is created beyond the terms of this contract.

4.
On May 27, 1999, Petitioner was informed that his coaching duties were being terminated but was not given notice of the reasons for the termination of his coaching contract.  Respondent did not afford Petitioner the opportunity to have a hearing before a certified hearing examiner. 

5.
Petitioner filed a grievance regarding the termination of his coaching duties.  On July 19, 1999, a Level III grievance hearing was held before the board of trustees.  At the hearing before the board, the administration’s representative stated that the reason Petitioner’s coaching contract was terminated was due to complaints from parents and students that Petitioner engaged in various types of inappropriate conduct while performing his coaching duties.  The board denied Petitioner’s grievance. 

6.
Petitioner timely filed this appeal.

Discussion
Petitioner brings this appeal under Texas Education Code section 7.057(a)(2)(A) and (B), contending that his coaching contract is a term contract under Chapter 21 of the Texas Education Code and that Respondent failed to provide him with the due process required when terminating a term contract.  Petitioner also asserts that Respondent breached his coaching contract by terminating his coaching duties without establishing good cause for the termination.  Petitioner claims that Respondent’s breach of contract will result in a loss of $4,600.00 in supplemental duty pay for the 1999-2000 school year and has damaged his reputation and opportunities for career advancement.  


Respondent argues that Petitioner had two separate contracts and that only the teaching contract, which is a continuing contract, is covered by Chapter 21.  Respondent asserts that Petitioner’s coaching contract was an at-will contract that could be unilaterally terminated by either party at any time.  

Requirements under Chapter 21

Chapter 21 of the Texas Education Code sets out the categories of employees who must be employed under a contract.  The chapter also sets out procedures for terminating and nonrenewing contracts.  With respect to term contracts, the definition of “teacher” is as follows:

“Teacher” means a superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued under Subchapter B or a nurse.  The term does not include a person who is not entitled to a probationary, continuing or term contract under Section 21.002, an existing contract or district policy.

Tex. Educ. Code § 21.201.  The definition of “teacher” for probationary and continuing contracts is the same except that it does not include superintendents. Tex. Educ. Code §§ 21.101, 21.151.  Thus, none of the definitions in the Texas Education Code specifically refers to coaches, but each includes the phrase “other full-time professional employee”.  

In Hightower v. State Comm’r of Educ., 778 S.W.2d 595, 598 (Tex. 1989), the court considered the meaning of the phrase “other full-time professional employee” and stated as follows: 

In the phrase in question, the classification “other full-time professional employee” is preceded by five other classifications:  “superintendent,” “principal,” “supervisor,” “classroom teacher,” and “counselor.”  Tex. Educ. Code Ann. § 21.201(1).  Each of these classifications refers to a position in which the employee has direct and regular contact with students, supervises those who have direct and regular contact with students, or has control over student curriculum.  Therefore, under the doctrine of ejusdem generis, the phrase “other full-time professional employee” must also refer to personnel whose jobs require those activities. 

Under the analysis in Hightower, it appears that coaches would fall within the classification of other full-time professional employees.
  There is, however, no requirement that a school district provide a Chapter 21 contract to any other full-time professional employee.  Texas Education Code section 21.002 provides:

(a)
A school district shall employ each classroom teacher, principal, librarian, nurse, or counselor under:

(1) a probationary contract, as provided by Subchapter C;

(2) a continuing contract as provided by Subchapter D; or

(3) a term contract as provided by Subchapter E.

(b)
A district is not required to employ a person other than an employee listed in Subsection (a) under a probationary, continuing, or term contract.

Thus, school districts may employ other full-time professional employees, such as coaches, under Chapter 21 contracts but are not required to do so.

Did Chapter 21 cover Petitioner’s coaching contract?

In previous decisions, the Commissioner has explained that there are various ways to structure the employment relationship between school districts and employees who have paid supplemental duties, such as coaches.  See, e.g., Green v. Port Arthur I.S.D., Docket No. 173-R8-497 (Comm’r Educ. 1998);  Salinas v. Roma I.S.D., Docket No. 058-R3-1196 (Comm’r Educ. 1997); Hester v. Canadian I.S.D,, Docket No. 106-R1-585 (Comm’r Educ. 1985).  A district can have a single unified contract with a teacher that covers both classroom teaching and additional paid duties.  In such a case, the district can take employment action against a teacher’s contract for unacceptable performance of the teaching duties or the supplemental duties.  A district can remove all of a teacher’s duties if the teacher is not competent in the performance of his or her supplemental duties.  However, a unified contract can only be terminated by following the provisions of Chapter 21.

Another contractual arrangement is having two separate contracts between a school district and an individual,  one for classroom teaching and the other for paid supplemental duties.  Assuming that the supplemental duties contract is an at-will contract, either party could unilaterally terminate the supplemental duties contract at any time for any reason or for no reason.  This type of arrangement allows the district to easily terminate a supplemental duties contract but does not allow a district to take action against the separate teaching contract for not meeting the standards of the supplemental duties contract.  Teaching duties can only be taken away in accordance with the procedures set out in Chapter 21.

It is undisputed that there are two contracts in this case – one covering classroom teaching duties and a second covering coaching duties. Petitioner does not allege that the two contracts form a single unified contract, and there is no evidence in the record that they do. Petitioner acknowledges that he has a continuing contract covering his teaching duties and argues that he has a term contract covering his coaching duties. The language in the coaching contract does not support Petitioner’s contention that the contract is a term contract under Chapter 21.  The contract language shows an intention that the contract be terminable at will by either party.  The coaching contract is separate from the teaching contract and is not covered by Chapter 21.
  Because the supplemental duties contract was a separate, at-will contract, Respondent’s actions did not violate Chapter 21 and did not amount to a breach of contract.  Petitioner’s appeal should be denied.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057.

2.
A school district may employ an individual under two separate contracts: one for classroom teaching duties and the other for paid supplemental duties, such as coaching duties.

3.
If a school district elects to employ an individual under two separate contracts, the district may eliminate the individual’s paid supplemental duties without following the procedures set out in Chapter 21.  However, the district can only terminate the individual’s teaching contract by following the procedures set out in Chapter 21.

4.
Petitioner had two separate contracts with Respondent – a continuing contract that covered his classroom teaching duties and an at-will contract that covered his paid coaching duties.

5.
Respondent was not required to follow the procedures set out in Chapter 21 in order to terminate Petitioner’s coaching contract.

6.
Respondent did not breach Petitioner’s coaching contract.

7.
There is substantial evidence in the record to support Respondent’s decision to deny Petitioner’s grievance.  Respondent’s actions were not arbitrary, capricious, or unlawful.


8.
Petitioner’s appeal should be denied. 

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.

SIGNED AND ISSUED this 26th day of APRIL, 2000.
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JIM NELSON







COMMISSIONER OF EDUCATION

� University Interscholastic League (UIL) rules, which must be approved by the State Board of Education, require a coach to work full-time.  See UIL 1999-00 Constitution and Contest Rules § 1202. 


� Although Petitioner’s coaching contract includes a provision stating that the contract is conditioned upon Petitioner’s continued employment as a teacher, this provision does not demonstrate that the two contracts formed a unified contract.  An at-will contract can be terminated by either party for any legal reason or for no reason.  Therefore, the provision in the coaching contract does not alter the separate, at-will nature of the contract.     
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