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Statement of the Case


Petitioner, Jesus Alejandro, appeals Respondent’s, Robstown Independent School District’s, decision to terminate his non-teaching contract.


Christopher Maska was the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner was represented by Victor C. Hernandez, Attorney at Law, Robstown, Texas.  Respondent was represented by John D. Bell, Attorney at Law, Corpus Christi, Texas.  On March 23, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner under a written employment contract for the 1999-2000 school year.  Petitioner was not employed as a teacher.

2.
Respondent gave Petitioner an opportunity to informally reply to the allegations in the notice of proposed termination.

3.
Respondent does not have good cause to terminate Petitioner’s contract based on the allegations in the Final Texas Education Agency Investigative Report.  

4.
Petitioner, over a period of time, used a district computer to keep track of accounting data for a business owned by Petitioner.  This action constitutes good cause to terminate Petitioner’s contract.

5.
Petitioner, on multiple occasions, used a district computer to visit inappropriate Internet sites. This action constitutes good cause to terminate Petitioner’s contract.

6.
Petitioner installed a telephone recording device in his office without authorization and recorded his telephone calls. This action constitutes good cause to terminate Petitioner’s contract.

7.
Respondent voted to terminate Petitioner’s 1999-2000 contract.

Discussion


Petitioner contends that Respondent’s decision to terminate his contract is not supported by substantial evidence.  Petitioner argues that good cause has not been shown and that Respondent did not provide due process.  Since Petitioner did not have a teaching contract, it was appropriate for Respondent to hear the evidence and this case is now properly before the Commissioner under Texas Education Code section 7.057.

Good Cause and Substantial Evidence


The issues of good cause and substantial evidence will be taken together.  It needs to be remembered that while good cause is a high standard, substantial evidence is the lowest standard for evaluating evidence.  Good cause requires a violation that is significant enough to end a contract.  Substantial evidence is the minimum amount of evidence that could convince a reasonable finder of fact.  To show that there is not substantial evidence, one must merely show that no reasonable fact finder could have concluded that a particular fact existed.  Respondent listed four reasons for proposed termination: issues raised in a Texas Education Agency Investigative Report; use of district property for personal business; use of a district computer to visit inappropriate Internet sites; and use of unauthorized telephone recording equipment.  

TEA Investigative Report


The TEA Investigative Report raises some serious concerns.  However, Petitioner is only directly implicated as to one issue: paying legal counsel without authorization on one occasion.  Significant additional facts about this incident are not provided in the record.  There is no evidence of how much money was at issue or whether the amount paid was owed.  Without such information, this event cannot amount to good cause.  While the superintendent testified that other allegations in the report were about Petitioner, the record is not specific enough to conclude that allegations rise to the level of good cause.

Use of District Property for Personal Business


Petitioner installed an accounting program on a district computer, and used the program for a considerable period of time to keep track of the finances of a company that he owned.  This constitutes good cause to terminate Petitioner’s contract.  

Use of a District Computer to Visit Inappropriate Internet Sites.


While the evidence is conflicting, it is concluded that Petitioner used a district computer to visit a number of inappropriate Internet sites over a period of time.  Though Petitioner contends that someone else had his password and made the visits, there is substantial evidence that no one else had the password.  Visiting inappropriate Internet sites constitutes good cause to terminate Petitioner’s contract.

Use of Unauthorized Recording Equipment


Both sides admit that Petitioner told some workmen that a recording device found in the ceiling of his office was his and that he taped his telephone calls.  Petitioner now contends that the device was not his and that he discovered it and left it there in hopes of learning who was taping his calls.  He alleges that his statements to the workmen were to prevent the removal of the device.  Under the substantial evidence standard, Respondent was not required to accept Petitioner’s explanation.  There is substantial evidence to conclude that Petitioner owned the device and that he taped his telephone calls.  Taping one’s calls and not telling the other party to the call is not illegal in Texas, but it is not a professional act.  Making unauthorized recordings of conversations constitutes good cause for terminating Petitioner’s contract.

Due Process


Petitioner contends that he was denied due process.  He argues that he did not have the opportunity for an informal conference to respond to the allegations.  He claims that the board failed to take time to review the exhibits after the presentations were completed.  He asserts that the administration’s attorney’s closing argument was improper.


Petitioner had an opportunity to respond to the allegations.  The notice letter specifically gave him that opportunity.  Even if it had not, there would not be a due process violation.  Petitioner’s contract was not terminated until after the board held a three hour hearing where Petitioner was represented by counsel.


While the board voted right after presentations were completed, this is not a due process violation.  The record indicates that the board had one if not two sets of exhibits.  Board members had three hours to review the exhibits if they so chose.  There is no evidence in the record about the extent of the board’s review.  Review of exhibits is normally left to the board’s sound discretion.  No violation has been shown.


Petitioner failed to timely object to the administration’s closing argument.  Even if a timely objection had been made, it must be remembered that administrative law is civil law not criminal law.  

Petitioner’s appeal should be denied. Three of the four proposed reasons for proposed termination are supported by substantial evidence and each independently constitutes good cause to terminate Petitioner’s contract.  Respondent did not violate Petitioner’s due process rights.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this cause under Texas Education Code section 7.057 (a)(2)(B).

2.
Respondent’s decision to terminate Petitioner’s contract is supported by substantial evidence.

3.
Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

4.
Respondent’s decision to terminate Petitioner’s contract based upon the allegations found in the Texas Education Agency Investigative Report is not supported by substantial evidence.

5.
Respondent’s decision to terminate Petitioner’s contract should be upheld because of Petitioner’s use of district property for personal business.

6.
Respondent’s decision to terminate Petitioner’s contract should be upheld because of Petitioner’s use of a district computer to visit inappropriate Internet sites.

7.
Respondent’s decision to terminate Petitioner’s contract should be upheld for Petitioner’s use of unauthorized telephone recording equipment.

8.
Respondent did not violate Petitioner’s due process rights.

9.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.
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