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DECISION OF THE COMMISSIONER


Petitioner, Bernice Craig, appeals the decision of Respondent, North Forest Independent School District, concerning her assault leave grievance.  This cause was heard before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner’s Motion for Summary Judgment was heard on November 17, 1999.  Petitioner is represented by E. A. “Tony” Conners, Attorney at Law, Austin, Texas.  Respondent is represented by John W. Wiggins, Attorney at Law, Houston, Texas.


On November 29, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted to the extent specified in this decision.  Exceptions and replies were timely filed and considered.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner, Bernice Craig, filed a grievance with Respondent, North Forest Independent School District, concerning assault leave.

2.
Respondent has not filed a local record.

3.
Respondent has not held a Level III hearing concerning Petitioner’s assault leave grievance.

Discussion


Petitioner
 filed a Motion for Summary Judgment that asserted that since Respondent failed to file a record and failed to specifically object to each paragraph in the Petition for Review that she was entitled to assault leave.  Respondent has not filed a local record in this case and only specifically denied that Petitioner was assaulted.  

Specific Objections


Petitioner points to Texas Administrative Code title 19, section 157.1052 for the proposition that a failure to deny a factual allegation results in the fact being deemed:

All well-pled factual allegations will be deemed admitted unless the respondent’s answer, containing specific denials to each allegation, is filed within the time period prescribed in subsection (a) of this section.  A general denial shall not be sufficient to controvert factual allegations contained in the petition for review.

This rule existed before Senate Bill 1 radically changed the Commissioner’s review authority in 1995.  Prior to SB 1, grievances were heard de novo before the Commissioner.  Hence, this pleading rule required the parties to specify which contested fact issues would be addressed in a hearing.  With SB 1, the Commissioner no longer holds de novo hearings as to grievances.  All cases under Texas Education Code section 7.057 against a school district are decided using the substantial evidence standard of review.  Hence, the Commissioner considers only legal issues.  A determination of whether there is substantial evidence in a record is a legal determination.  Thus, the Commissioner has held that in a Texas Education Code section 7.057 case against a school district, a district’s failure to specifically deny a factual allegation does not result in a fact being deemed.  Since the Commissioner is not the finder of fact in a Texas Education Code section 7.057 case against a school district, he cannot deem facts.  

Failure to File a Record


Respondent has failed to file a record of any kind.  The Commissioner has held that the failure to file a record will lead to the legal contentions, which require the record for resolution, being found in favor of the Petitioner.  Green v. Port Arthur Independent School District, Docket No. 173-R8-497 (Comm’r Educ. 1998).  In this case, Petitioner alleges not only that she was assaulted and is entitled to assault leave but also that Respondent never afforded her a hearing before the board of trustees.  

The first issue is whether a hearing was held.  If a hearing was held, the record should demonstrate whether there is substantial evidence to support the denial of assault leave.  When a board fails to hold a hearing, the Commissioner has routinely remanded the case back to the board to hold a hearing.  See Brown v. Desoto Independent School District, Docket No. 128-R1-698 (Comm’r Educ. 1999).  Once a hearing is held and a record is made, the Commissioner can decide a case.  In this case, no hearing was held.  For that reason, it is appropriate to remand this case back to the district.  

It deserves mention that the district’s actions in this case are troubling.  In its Answer, the district did not deny that Petitioner requested assault leave, that Petitioner grieved the denial of assault leave, that Respondent denied the initial grievance, that Petitioner requested a board hearing on May 10, 1999; and that the board never gave her a hearing.  The district provided no local record.  Hence, it must be concluded that because of the lack of the record, these allegations are correct.  The district can give no reason for denying Petitioner a hearing.  In fact, the district, in its Answer, asked for an abatement of sixty days so that a hearing could be granted.  While no ruling was issued on the abatement, Respondent took no action for over sixty days and held no hearing.  School districts are put on notice that if in the future they fail to provide a hearing without a good faith reason for doing so, the Commissioner may decide that the district has in fact denied the grievance and since there is not substantial evidence to support the board’s decision, the grievant would prevail.  School districts often set very strict timelines for grievants.  The Commissioner has upheld these timelines.  Grievants have an obligation to follow a district’s procedures.  But districts also have an obligation to hold hearings upon request in a reasonable amount of time.  While districts do have many other responsibilities, a district must make a good faith effort to schedule and hold grievance hearings.  This case should be remanded to the district in order to hold a hearing.  However, it is emphasized that a district has an obligation to hold grievance hearings when they are requested.  

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(B).

2.
Petitioner’s Motion for Summary Judgment is granted in part.  It is found that Respondent failed to hold a grievance hearing.  

3,
Petitioner’s Motion for Summary Judgment is denied in part, as the merits cannot be reached because no hearing before the board was held.

3.
A district has a duty to schedule and hold a grievance hearing in a reasonable amount of time after a hearing is requested.

5.
Respondent will promptly schedule and hold a grievance hearing for Petitioner.

6.
Petitioner’s appeal is granted to the extent specified above.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, granted and that Respondent shall provide a hearing to Petitioner on the matter of her grievance at the next available meeting of the board of trustees for which notice can be legally posted.


SIGNED AND ISSUED this 29th day of AUGUST, 2000.







_____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� Petitioner also filed a similar case against Respondent concerning another grievance Craig v North Forest Independent School District, Docket No. 200-R10-899.
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