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DECISION OF THE COMMISSIONER


Petitioner, Charles Pierson, appeals the decision of the Donna Independent School District board of trustees, Respondent, to deny his contract grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Ramiro Canales, Attorney at Law, Austin, Texas.  Respondent is represented by Humberto Silva, Attorney at Law, Weslaco, Texas.  On June 28, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence with the exception of Finding of Fact No. 5, which is supported by a preponderance of evidence:

1.
Respondent employed Petitioner as a certified teacher under a one-year term contract for the 1998-1999 school year.

2.
Respondent has never nonrenewed Petitioner’s teaching contract.

3.
On February 12, 1999 Petitioner transmitted the following memo to Matt Garcia:

To:
Matt Garcia

From:
Charles L. Pierson(initials)

Re:
Resignation

I shall be resigning at the end of this school term.

4.
Petitioner sent a subsequent multi-page memorandum on February 13, 1999 memo to Matt Garcia.  In it, Petitioner indicates that he may submit a resignation in the future, but he did not tender his resignation.

5.
The February 12, 1999 document referenced in Finding of Fact No. 3, which contains handwritten notations, was presented at the grievance hearing before the board of trustees.  It was not presented at the Level II hearing.

6.
Matt Garcia is the choir coordinator, not Respondent’s superintendent.

7.
Respondent’s policy requires all resignations to be submitted in writing to the superintendent.

Discussion


Petitioner contends that Respondent nonrenewed his contract without following the procedures required under Chapter 21.  Respondent argues that Petitioner resigned.  

Record

For the first time since the recodification of the Education Code in 1995, an evidentiary hearing was held to resolve a dispute concerning the local record.  Petitioner argues that the central document in the case, identified in Finding of Fact No. 3, was not part of the local record.  In fact, there was no clear reference to the document at issue in the rest of the local record.  The document described in Finding of Fact No. 3 was ruled to be part of the local record because the transcript did indicate that a packet of documents was given to the board of trustees and Respondent presented testimony that the document in question was part of the packet.  Petitioner was unable to state what was in the packet.  Even more confusing, there were two versions of the February 12, 1999 document.  The February 12, 1999 memo with its notations is attached to Respondent’s Motion to Supplement the Record and is part of the local record.  The version of the memo without notations is included in Respondent’s Response to Pierson’s Petition for Review and is not part of the local record.

Merits


The central question in this case is did Petitioner resign. Petitioner’s two memos dated February 12 and 13, 1999 could perhaps be considered resignations. The February 13, 1999 multi-page memo is not a resignation because it merely indicates an intent to resign in the future.   The February 12, 1999 memo, set forth in Finding of Fact No. 3, is less than a model of clarity.  However it, like the February 13, 1999 memo, could be read to be nothing more than a statement of future intent.  A further inquiry is necessary to determine this document’s legal status.  

Respondent’s resignation policy may shed some light on the issue.  It provides:

GENERAL REQUIREMENTS
All resignations shall be submitted in writing to the Superintendent.  The employee shall give reasonable notice and shall include in the letter a statement of the reasons for resigning.  A prepaid certified letter shall be considered upon mailing.  The board delegates to the Superintendent the authority to accept resignations in accordance with the requirements of this policy.  Once submitted and accepted, a resignation may not be withdrawn without the consent of the board or its designee.

Policy DFE (local).  This policy is part of Petitioner’s contract.  Myrtle Springs Reverted Indep. Sch. Dist. v. Hogan, 705 S.W.2d 707, 708 (Tex. App.-Texarkana 1985, writ ref’d n.r.e.).  It requires that all resignations be submitted in writing to the superintendent.  Matt Garcia, the addressee in both memos, is not the superintendent.  Because the February 12, 1999 memo was not submitted to the superintendent, it is not a resignation.  

Respondent counters that it can waive the requirement that a resignation be submitted to the superintendent.  As a general rule, neither party to a contract can unilaterally waive a contractual provision.  There is, however, an exception that allows a party to unilaterally waive a contractual provision if that provision is solely designed to benefit that party.  Wright v. King, 17 S.W.2d 98, 101 (Tex. Civ. App.-El Paso 1929, writ ref’d). By identifying the appropriate recipient of a notice of resignation is to be delivered, both parties benefit. Teachers know how to effectuate a resignation and the district has a central control point for the resignation process.  Respondent cannot unilaterally waive this requirement.

Unlike the recipient provision, the requirement to specify the reasons for leaving only benefits the district, which gains from receiving prompt notice of the reasons for the resignation.  A teacher receives no benefit from listing the reasons.  Respondent can unilaterally waive the requirement for a teacher to state the reasons for resignation.

Recision



Petitioner also argues that he should prevail because he rescinded his resignation before it was accepted.  It is unnecessary to reach this issue due to the conclusion that Petitioner’s various correspondences did not constitute a resignation.

Conclusion



Petitioner never resigned his teaching position.  Therefore, he remains an employee of Respondent.  He is entitled to back pay and reinstatement.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this case under Texas Education Code section 7.057.

2.
The February 12, 1999 memo is part of the local record.

3.
Petitioner never submitted a resignation to Respondent.

4.
Respondent’s resignation policy is incorporated into Petitioner’s contract.

5.
Respondent cannot unilaterally waive the requirement that all resignations shall be submitted in writing to the superintendent.

6.
Petitioner never submitted a resignation in writing to the superintendent.

7.
Petitioner is entitled to be employed by Respondent in the same professional capacity.  Tex. Educ. Code § 21.206(b).

8.
Petitioner is entitled to back pay and benefits from the beginning of the 1999-2000 school year until he is reinstated.

9.
Petitioner’s appeal is granted.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED and Petitioner is entitled to be employed by Respondent in the same professional capacity and

FURTHER ORDERED that Petitioner be paid back pay and benefits from the beginning of the 1999-2000 school year until reinstatement.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.






_____________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� This case underscores the need for exhibits to be identified on the record.  In a Texas Education Code section 7.057 case against a school district, the Commissioner must base his decision on the local record.  A swearing match is not the preferred way to determine just what is in the local record.  Documents should be identified on the transcript or tape.  
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