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Petitioner Russell Duncum appeals Respondent San Benito Consolidated Independent School District’s nonrenewal of his term contract.  Margaret E. Baker is the Administrative Law Judge presiding over this matter.  Michael J. Currie of Austin, Texas represents Petitioner. Joe D. González of San Benito, Texas represents Respondent.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
On or about March 22, 2000, Petitioner received written notice that Respondent had voted to propose not to renew his contract for the next school year.

2.
Petitioner timely requested a hearing on his proposed nonrenewal.  The parties agreed in writing to hold the hearing on May 17, 2000.

3.
On May 17, there was a “videotaped meeting” at which the parties presented their cases.  The presentations were not made before the board or an independent hearing examiner appointed by the Commissioner of Education.  Besides the parties, their attorneys, and their witness, the only persons in attendance at the hearing were the superintendent, a hearing officer appointed by the board, a videographer, and a court reporter.

4.
At a June 6, 2000 meeting, Respondent heard argument from the parties’ counsel and later announced its decision not to renew Petitioner’s contract.

5.
Respondent did not provide Petitioner with written notice of its action.

6.
Petitioner filed this appeal on June 26, 2000.

7.
By letter dated June 26, 2000, Respondent was directed by the Texas Education Agency’s Hearings and Appeals Division to file the local record and a response by July 17, 2000 (i.e., twenty days after the Petition for Review was filed).

8.
On July 25, 2000, Respondent filed a response and what it purported was “a certified copy of the local record, a copy of the transcript of the local Nonrenewal Hearing”.  This record solely consisted of documents that Petitioner introduced at the May 17 hearing.  Respondent did not file the administration’s hearing exhibits, a transcription of the May 17 hearing, or a transcription of the portion of the June 6 board meeting concerning Petitioner’s nonrenewal.

9.
On August 2, 2000, Respondent filed its brief on the merits and another local record that included the transcript of the May 17 hearing, the transcript of the argument before the board on June 6, and a binder with all of the hearing exhibits.   

Discussion

Texas Education Code section 21.301(b) states that a school district “must” file the local record, along with a response if one is to be filed, not later than the twentieth day after the date the petition for review is filed.  This requirement is mandatory.  Among other things, a local record must include a certified court reporter transcription of the local hearing.  19 Tex. Admin. Code § 157.1071(c).  The Commissioner is required to review the record of the hearing and the argument before the board or board subcommittee.  Tex. Educ. Code § 21.301(c).  

In the instant case, Respondent filed a response and what it claimed was the local record twenty-nine days after the Petition for Review was filed (i.e., nine days late).  This record did not include all of the hearing exhibits or a certified court reporter transcription of the hearing or of the argument before the board.  Thus, the record did not meet the statutory and regulatory requirements.  Cf. Dukes v. Fort Worth I.S.D., Dkt. No. 080-R3-197 (Comm’r Educ. 1997)(district could not prevail where it failed to file record of proceedings before hearing examiner, recommendation of hearing examiner, and decision of the board).  Respondent filed another local record that appears to contain the items missing from the first record thirty-seven days after the Petition for Review was filed (i.e., seventeen days late).  Because Respondent did not comply with the statutory and regulatory requirements by timely meeting its burden of production, Respondent is not entitled to prevail.
 

Though Respondent’s failure to timely meet its burden of production disposes of this matter, several of Respondent’s other actions deserve mention.  First, Respondent failed to provide Petitioner with a bona fide hearing.  Respondent admits that a “vidoetape [sic] meeting at which both sides presented their cases” was held on May 17, 2000.  The transcript of the hearing reflects that the only persons present besides the parties, their counsel, and their witnesses, were the superintendent, a hearing officer,
 a videographer, and a court reporter.  Respondent asserts that there is no requirement that the “meeting” be held before a hearing examiner or the board.  Section 21.207 requires the board to provide a hearing and states that the hearing must be conducted in accordance with the rules adopted by the board.  Respondent’s policy DFBB (LOCAL) sets out the procedures for nonrenewal hearings, stating that they will be held before the board and presided over by the board president.  Thus, the so-called hearing Respondent afforded Petitioner did not meet the statutory requirements or the requirements of Respondent’s adopted policy.  Second, Respondent did not provide Petitioner with written notice of its action within fifteen days of when the hearing was concluded as required by Texas Education Code section 21.208(b).  Respondent did not take action on the matter until twenty days after the videotaped “hearing”.  Furthermore, Respondent never provided Petitioner with written notice of its action.

Respondent’s actions in this case are extremely disconcerting as they reflect an absolute disregard for the statutory requirements set out in chapter 21 of the Texas Education Code.  Because Respondent failed to meet its burden of timely producing a complete local record, it cannot prevail, and Petitioner’s appeal should be granted. 

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301.


2.
Respondent failed to comply with Texas Education Code section 21.301(b) and Texas Administrative Code title 19, section 157.1071(c) when it did not timely file a complete local record.  Because Respondent failed to meet its burden of production, it cannot prevail.

3.
Petitioner’s appeal should be granted.  Respondent shall reinstate Petitioner and pay him any back pay and employment benefits that he is owed or, in lieu of reinstatement, Respondent shall pay Petitioner one year’s salary to which he would have been entitled from the date on which he would have been reinstated.  Tex. Educ. Code § 21.304(e), (f).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED and Petitioner shall be reinstated and paid any back pay and employment benefits owed or, in lieu of reinstatement, shall be paid one year’s salary to which he would have been entitled from the date on which he would have been reinstated.


SIGNED AND ISSUED this 14th day of August 2000.
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JIM NELSON






COMMISSIONER OF EDUCATION

� The transcript of the June 6 meeting reflects that the transcript of the May 17 hearing and the hearing exhibits had previously been made available for the board members to review.  The transcript of the June 6 meeting also appears to have been completed on June 16.  Therefore, Respondent had ample time to produce these items by the July 17 deadline.


� The hearing officer who presided over the local hearing was not a certified hearing examiner appointed by the Commissioner pursuant to chapter 21, subchapter F of the Texas Education Code.
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