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DECISION OF THE COMMISSIONER

Petitioner Arturo Cantu appeals Respondent San Benito Consolidated Independent School District’s nonrenewal of his term contract.  Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this matter.  Lorraine J. Yancey of Austin, Texas represents Petitioner.  Gustavo L. Acevedo, Jr. of Pharr, Texas represents Respondent.

Findings of Fact


After due consideration of the record and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a term contract during the 1999-2000 school year.

2.
On March 23, 2000, Petitioner received written notice that Respondent voted to propose not to renew his contract for the next school year.  The reasons for the proposed nonrenewal were as follows:  (1) insubordination or failure to comply with official directives; (2) failure to comply with board policies or administrative regulations; (3) conducting personal business during school hours when it results in neglect of duties; (4) failure to meet the district’s standards of professional conduct; and (5) reasons constituting good cause for dismissing the employee during the contract term.  Specifically, Petitioner was alleged to have sent inappropriate electronic mail messages from his workplace computer to other district employees in violation of board policy and a directive from his campus principal.

3.
Petitioner timely requested a hearing on his proposed nonrenewal. 

4.
Respondent’s nonrenewal policies, DFBB (LEGAL) and DFBB (LOCAL), provide that hearings on proposed nonrenewals will be held before the board and presided over by the board president.  Pet. Exh. 1.

5.
On May 5, 2000, a hearing was conducted by a hearing officer appointed by Respondent.  The hearing officer was hired “to compile the hearing record for review by the Board of Trustees.”  Resp. Orig. Response at ¶ 7. At the outset of the hearing, Petitioner’s counsel objected to the matter not being heard by the board.  Tr. Vol. I at 7, 9. 

6.
No board members were present at the hearing.  The hearing was videotaped and transcribed, and the board members later viewed videotapes of the hearing.  Tr. Vol. II at 2-3.

7.
On June 22, 2000, Respondent heard argument from the parties’ counsel and subsequently voted four to three not to renew Petitioner’s contract.

8.
Respondent did not provide Petitioner with written notice of its action.

9.
Petitioner timely filed this appeal.

Discussion


Petitioner’s arguments on appeal are as follows:  (1) he was entitled to a hearing before the board under Texas Education Code section 21.207 and board policy; (2) Respondent failed to provide him with written notice of its action as required by Texas Education Code section 21.208 and board policy; (3) one board member should have recused himself from voting on Petitioner’s nonrenewal because he was biased; and (4) Respondent’s decision was arbitrary, capricious, and not supported by substantial evidence.

Hearing before a Hearing Officer Appointed by the Board 

To our knowledge, no other district has conducted the type of hearing utilized in the instant case since the revisions to the Texas Education Code in 1995.  Under section 21.205(b) of the former Texas Education Code, a nonrenewal hearing was to be conducted in accordance with rules promulgated by the district and a board could “designate a person to serve as an impartial hearing officer to develop a record for consideration by the board.”  The law, however, was changed in 1995.  Under the current law, hearings must still be conducted in accordance with rules adopted by the board, but a board’s authority to unilaterally designate a hearing officer was eliminated.  A board may, however, use the hearing examiner process established in Texas Education Code chapter 21, subchapter F. Tex. Educ. Code § 21.207(b).  If the subchapter F process is adopted, a hearing may only be heard by a hearing examiner certified and appointed by the Commissioner or by a lawyer agreed to by both parties.  Tex. Educ. Code § 21.254.  In sum, two types of nonrenewal hearings are permitted under current law:  hearings conducted by the board itself or hearings conducted under the hearing examiner process established in subchapter F.  See Farris v. Fort Bend I.S.D., Dkt. No. 186-R1-597 (Comm’r Educ. 1997).   

The hearing in this case was held before a board-appointed hearing officer hired to compile a record for review by the board.  The hearing was videotaped, and the board members later viewed videotapes of the hearing.  This hearing did not comply with section 21.207 because it was not conducted by the board or by a hearing examiner under the subchapter F process.  In addition, the hearing violated section 21.207 because it was not conducted in accordance with the board’s established policies, which provide that hearings will be held before the board and presided over by the board president.  Because Petitioner’s hearing did not comply with statutory requirements or the requirements of Respondent’s adopted policies, the hearing and the board’s subsequent action are void.
  It is not necessary to address Petitioner’s other points on appeal.

Conclusion

Because Respondent failed to provide Petitioner with a proper nonrenewal hearing, Respondent’s actions are void and Petitioner’s appeal should be granted. 

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301.


2.
Respondent failed to comply with Texas Education Code section 21.207 and its board policies when it failed to afford Petitioner a hearing before the board.

3.
A board is not authorized to designate a hearing officer to hear a nonrenewal case.  Under Texas Education Code section 21.207, a board may hear nonrenewal cases itself or may elect to use the hearing examiner process established in Texas Education Code chapter 21, subchapter F.  

4.
The board’s actions in this case were arbitrary, capricious, and unlawful.

5.
Petitioner’s appeal is granted.  Respondent shall reinstate Petitioner and pay him any back pay and employment benefits that he is owed or, in lieu of reinstatement, Respondent shall pay Petitioner one year’s salary to which he would have been entitled from the date on which he would have been reinstated.  Tex. Educ. Code § 21.304(e), (f).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED and Petitioner shall be reinstated and paid any back pay and employment benefits owed or, in lieu of reinstatement, shall be paid one year’s salary to which he would have been entitled from the date on which he would have been reinstated.


SIGNED AND ISSUED this 29th day of August 2000.
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JIM NELSON






COMMISSIONER OF EDUCATION

� The case Reyes v. Roma I.S.D., Dkt. No. 083-R2-199 (Comm’r Educ. 2000) is instructive.  In Reyes, the board conducted an evidentiary hearing on a proposed termination.  Because chapter 21 of the Texas Education Code only authorizes hearing examiners to conduct hearings on proposed terminations, the Commissioner concluded that the board’s action was void and constituted fundamental error.
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