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Statement of the Case


Petitioner, Ron Wilkerson, appeals the decision of the Denison Independent School District board of trustees, Respondent, to deny his grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner to preside over this cause.  Petitioner is represented by Daniel A. Ortiz Attorney at Law, Irving, Texas.  Respondent is represented by Peter K. Munson, Attorney at Law, Sherman, Texas.


On June 8, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


It is determined that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner contends Respondent retaliated against him for filing a grievance.

Discussion

Petitioner argues that he was reprimanded in retaliation for filing a grievance.  Respondent argues that the Commissioner lacks jurisdiction over this case because Petitioner has failed to allege a violation of the school laws of this state or a violation of a contract that results or would result in monetary harm.

School Laws of this State


Petitioner contends that Respondent violated the Texas Constitution, the Government Code and its own policy.  However, the “school laws of this state” are defined to be the first two titles of the Education Code and the rules adopted under those titles.  Tex. Educ. Code § 7.057 (f)(2).  Clearly the Texas Constitution and the Government Code are not administrative rules or part of the Education Code.  Further, the Commissioner has determined that board policies are not rules adopted under the Texas Education Code.  Reeves v. Aledo Independent School District, Docket No. 106-R2-496 (Comm’r Educ. 1999).  Petitioner has failed to plead a possible violation of the school laws of this state.

Contract Violation

The Commissioner also has jurisdiction over violations of written employment contracts that cause or would cause monetary harm.  Petitioner has not lost any compensation due to Respondent’s actions, which he is contesting.  Petitioner contends that he could lose salary in the future because there is a written reprimand in his file.  For example, if he decided to leave employment with Respondent, another district may not hire him because of the reprimand.  Petitioner is asserting a lost earnings capacity theory.  The Commissioner has determined that a lost earnings capacity allegation is insufficient to confer jurisdiction under Texas Education Code section 7.057 (a)(2)(B).  Young v. Leggett Independent School District, Docket No. 175-R3-898 (Comm’r Educ. 1999).  Petitioner has not pled a possible violation of a written employment contract that causes of would cause monetary harm.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Texas Constitution, the Government Code, and local board policies are not defined to be part of the school laws of this state.  Tex. Educ. Code §7.057(f)(2).

3.
Petitioner has failed to plead a potential violation of the school laws of this state.

4.
A lost earnings capacity theory is insufficient to confer jurisdiction under Texas Education Code section 7.057 (a)(2)(B).

5.
This cause should be dismissed.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.






______________________________






JIM NELSON
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