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DECISION OF THE COMMISSIONER

Petitioner, Bobby G. Weddle, appeals Respondent’s, Prairiland Independent School District’s, decision to nonrenew his contract.  Christopher Maska is the Administrative Law Judge presiding over this cause.  Lorraine J. Yancey of Austin, Texas represents Petitioner.  JoAnn S. Wright of Irving, Texas represents Respondent. 

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner under a term contract.

2.
On May 31, 2000, Respondent held a hearing on the proposed nonrenewal of Petitioner’s contract.

3.
After hearing evidence, Respondent’s board of trustees went into executive session to deliberate.  After deliberating, the board voted to nonrenew Petitioner’s contract.  The board then came out of executive session.  In open session, the president announced the decision and stated the hearing was concluded.  Respondent’s counsel informed the board that it had to vote in open session.  After some discussion the board voted 6-1 to nonrenew Petitioner’s contract.

4.
Petitioner disagreed with the athletic director’s philosophy of encouraging students to play multiple sports.  Petitioner would not do so but instead only encouraged students to play his sport.  This led to conflicts with the other coaches.

5.
Petitioner violated UIL rules and district policy by paying an athlete to help out at a summer camp.

6.
Petitioner refused to follow the athletic director’s program of encouraging students to concentrate on developing strength and agility during the off-season.

Discussion

Petitioner contends that Respondent’s decision to nonrenew his contract violated the Open Meetings Act and is not supported by substantial evidence.  

Open Meetings Act

After hearing the evidence, Respondent’s board of trustees went into executive session to deliberate.  When the board came out of executive session the president announced, “the board voted to nonrenew and as of right now this hearing is concluded.”  The board’s attorney then informed the board that they needed to vote in open session.  After some discussion, the board voted 6-1 for nonrenewal and adjourned.  

Petitioner contends that the vote in executive session was void and that the second vote was an improper attempt to ratify a void vote.  Petitioner is correct that the vote in executive session violated the Open Meetings Act.  “A vote on a matter deliberated in a closed meeting under this chapter may only be made in an open meeting.”  Tex. Gov’t Code § 551.102.  Since the vote in executive session violated the Open Meetings Act, it is voidable.  Tex. Gov’t Code § 551.141.  

Petitioner contends that the vote in open session was an improper attempt to ratify an illegal action.  However, the motion made in open session was to nonrenew Petitioner’s contract.  It was not a motion to ratify.  Petitioner’s argument that an illegal action cannot be corrected in the same meeting has been rejected:

Most importantly, only actions taken in violation of the Open Meetings Act are voidable.  Tex.Gov't Code Ann. § 551.141 (Vernon 1994).  Thus, even if the executive session violated the Act, which it did not, no action was taken during the executive session.  The vote affirming Gonzalez' expulsion took place in open session, after any alleged violation occurred; that being the case the vote to affirm the expulsion was not taken in violation of the Act. 

United Indep. Sch. Dist. v. Gonzalez, 911 S.W.2d 118, 128 (Tex. App-San Antonio 1995) , writ denied, 940 S.W.2d 118 (Tex. 1995)(per curiam).  There is no requirement to hold another meeting before an error can be corrected. 

While the vote in executive session was improper, the board legitimately went into executive session.  A school board may go into executive session to deliberate upon the employment or dismissal of an employee, unless the employee requests a public hearing.  Tex. Gov’t Code § 551.074.  In this case, Petitioner agreed to allow the board to deliberate in private.  Tr. 154.  Respondent’s error was its vote in executive session.  By voting in open session, the board allowed the public to see which board members voted for or against the nonrenewal.  The error was corrected.  

Substantial Evidence

Petitioner contends that there is not substantial evidence to support Respondent’s decision.  Since this case involves a nonrenewal not a termination, Respondent is not required to show good cause.  Anderson v. Jacksonville Independent School District, Docket No. 142-R1-397 (Comm’r Educ. 1997).  Respondent merely needs to show that there is substantial evidence to support at least one reason for proposed nonrenewal.  The record shows that Petitioner did not cooperate with the athletic director, which created a negative working atmosphere for the other coaches.  This was a failure to maintain an effective working relationship.  Petitioner refused to follow the directives of the athletic director and violated UIL rules.  These acts show insubordination and a failure to comply with directives.  There is substantial evidence to support Respondent’s decision.

Conclusion

While Respondent violated the Open Meetings Act by voting in executive session, the vote in open session did not violate the Open Meetings Act.  Substantial evidence does exist to support the reasons for proposed nonrenewal.  The nonrenewal of Petitioner’s contract should be affirmed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code section 21.301.

2.
A board’s vote to nonrenew a contract taken in executive session is a violation of the Open Meetings Act and the Texas Education Code, and is voidable.  Tex. Educ. Code § 26.007; Tex. Gov’t Code §§ 551.102, .141.

3.
Respondent’s vote in executive session to nonrenew Petitioner’s contract is void.

4.
The fact that a board has voted in executive session on an issue does not invalidate a vote taken in open session on the same issue, at the same board meeting.

5.
Respondent’s decision to nonrenew Petitioner’s contract is supported by substantial evidence.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 8th day of AUGUST, 2000.
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JIM NELSON
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