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Petitioner, Ronald Ray Lofton, appeals the decision of Respondent, the Texas Education Agency, Division of Driver Training, to deny his application for a driver education instructor license.  On June 14, 2000, a hearing was held before Margaret E. Baker, the Administrative Law Judge appointed to preside over this matter.  Petitioner appears pro se.  Derrell Coleman of Austin, Texas represents Respondent.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


1.
Petitioner applied for and was granted a driver education instructor license in April 1999.  Petitioner worked as a driver education instructor for one year.  

2.
In March 2000, Petitioner applied for a renewal of his instructor license. Respondent denied the second application based on Petitioner’s failure to meet the licensing requirements under the Texas Driver and Traffic Safety Education Act (TDTSEA) due to Petitioner’s having two felony convictions.

3.
Although Petitioner revealed that he had a criminal history on his initial application, Respondent overlooked the matter and did not review Petitioner’s criminal record until Petitioner sought a renewal of his license in March 2000.
 

4.
In 1991 and 1993, Petitioner was convicted of possession of a controlled substance, namely cocaine.  Petitioner was sentenced to five years in the Texas prison system for the first conviction but was paroled after serving six and one-half months of his sentence.  A few months after his release, Petitioner committed another offense.  Petitioner received a twelve-year sentence for this offense, but was paroled after serving four and one-half years of his sentence.  

5.
Petitioner was released from prison on April 9, 1998.  He will be on parole until some time in 2005. 


6.
Before his incarceration, Petitioner received a college degree and ran his own cement business for seven years.  Petitioner engaged in drug and alcohol abuse for approximately twenty years. 


7.
The City of Carrollton has employed Petitioner full-time as a concrete crewmember since November 1998.  Petitioner has received favorable evaluations and was recommended for a pay increase after his one-year evaluation.  The City of Carrollton performs random drug tests on employees in Petitioner’s position.

8. 
Petitioner worked part-time at All Pro Driving Academy as a driver education instructor for one year until Respondent denied his application for renewal of his license.  Petitioner primarily instructed teenage students at the school.  The school owners are pleased with Petitioner’s work and recommend that his license be renewed. 

9.
Petitioner testified that he has not used drugs since his release from prison and that he is in recovery.  Petitioner attends weekly or biweekly Alcoholics Anonymous and Narcotics Anonymous meetings and is involved in church activities.

10.
Petitioner fully acknowledges his past crimes and takes responsibility for having committed them.  Petitioner expresses a desire to serve as a positive role model to others and to give something back to his community.

11.
Petitioner provided a letter of support from a caseworker from the Texas Rehabilitation Commission, but failed to provide a letter of recommendation from his parole officer or anyone else associated with the criminal justice system.

12.
Petitioner has not demonstrated that he is currently rehabilitated and fit to hold a driver education instructor license.

Discussion


The issue presented is whether Petitioner’s felony convictions render him ineligible to hold a driver education instructor’s license.  The standards to be applied are set out in Texas Occupations Code sections 53.022 and 53.023.  The factors to consider under section 53.022 are: the nature and seriousness of the crime; the relationship of the crime to the license; the extent to which the license might offer an opportunity for repeated criminal activity; and the relationship of the crime to the ability to perform the duties of the licensed occupation.   There is no doubt that felony drug offenses are serious crimes.  Petitioner was not a driver education instructor at the time of his crimes.  Nevertheless, any teacher of minor students is a role model for such students, and a teacher who uses drugs is not an appropriate role model.  The State Board of Education requires driver education instructors to be of “good reputation”.  19 Tex. Admin. Code §§ 176.1001(9), .1006(a)(1).  Although it is doubtful that the issuance of a license would increase Petitioner’s opportunities to repeat his criminal activity, Petitioner’s performance as a driving instructor could certainly be adversely affected if he were to repeat his crimes.


Some of the considerations under section 53.023 pertain to the nature of the criminal activity and the person’s circumstances before and at the time of the criminal activity.  Factors to consider are: the extent and nature of the crime; the person’s age at the time of the crime; and the person’s conduct and work activity before the criminal activity.  There is no evidence that Petitioner engaged in any other criminal activity in the past.  Petitioner’s crimes appear to have been directly related to his substance abuse problem.  Petitioner was an adult at the time of the crimes.  The only information presented as to Petitioner’s conduct and work history before his criminal activity is that set out in Finding of Fact 6.


Other factors to consider under section 53.023 relate to Petitioner’s life since his criminal activities, including the following: the amount of time that has elapsed; the person’s conduct and work activity after the criminal activity; evidence of the person’s rehabilitation; and other evidence of the person’s fitness, including letters of recommendation from law enforcement or correctional officers and other individuals in contact with the person.  Approximately seven years have passed since Petitioner’s second drug offense.  Petitioner has been employed full-time by the City of Carollton for approximately a year and a half and also worked part-time for the All Pro Driving School for one year.  Petitioner provided letters from both of his employer and former employer and copies of his performance evaluations from the City of Carollton.  Both employers have been pleased with Petitioner’s work.  Petitioner has turned his life around in many ways.  He has been involved with church activities, stayed off of drugs, and continued to attend Alcoholics Anonymous/Narcotics Anonymous meetings.  Although Petitioner provided a letter of support from a caseworker from the Texas Rehabilitation Commission, he failed to provide a letter of recommendation from his parole officer or anyone else associated with the criminal justice system.  This information is especially relevant given that Petitioner is a two-time felon, was only released from incarceration two years ago, and is to remain on parole until 2005.


Petitioner has made great gains in terms of rehabilitation and his efforts thus far are commendable.  Petitioner’s testimony regarding his commitment to turning his life around and to giving something back to society was persuasive and admirable.  However, the interests of the students Petitioner would instruct, the parents of those students, and other community members must also be considered when evaluating Petitioner’s worthiness to hold a driver education instructor license.  The public has a right to expect that a driver instructor be of good character.  Given that Petitioner has been convicted of two serious crimes, has been out of incarceration for a relatively short period of time, has only been employed for over a year and a half, is still on parole, and provided no letter of recommendation from his parole officer or from other individuals in the criminal justice system, Petitioner has not yet demonstrated that he is fully rehabilitated and fit to hold a driver education instructor license.  

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal.  Tex. Rev. Civ. Stat. art. 4413 (29c).

2.
Petitioner’s two criminal convictions directly relate to the duties and responsibilities of a driver education instructor.  Petitioner has not yet demonstrated that he has been fully rehabilitated from his two felony convictions and that he is presently fit to hold a driver education instructor license.

3.
Petitioner does not currently meet the criteria for a driver training instructor under the TDTSEA.

4.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 21st day of June 2000.
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JIM NELSON
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� It must be emphasized that this was a serious oversight by Respondent.
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