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Petitioner, Jerry Gilbert, appeals Respondent’s, Burkeville Independent School District’s, decision to nonrenew his contract.  Christopher Maska is the Administrative Law Judge presiding over this cause.  Dohn S. Larson, of Austin, Texas represents Petitioner.  Christopher B. Gilbert of Houston, Texas represents Respondent. 

Findings of Fact


Findings of Fact 1-3 are supported by a preponderance of evidence.  Findings of Fact 4-11 are supported by substantial evidence.  Findings of Fact 12-14 indicate that these reasons for proposed nonrenewal are not supported by substantial evidence.

1.
On March 28, 2000 Respondent voted to propose the nonrenewal of Petitioner’s contract.

2.
On May 17, 2000, Respondent voted to nonrenew Petitioner’s contract.

3.
Respondent did not predetermine the issue of the proposed nonrenewal of Petitioner’s contract.

4.
Contrary to directives, Petitioner opened the gym in the summer of 1999 for basketball.

5.
Contrary to directives, Petitioner scheduled basketball games during the 1999-2000 Christmas holidays.

6.
Contrary to directives, Petitioner took the basketball team off campus before the end of the school day on January 21, 2000.

7.
Petitioner, without authorization, signed his principal’s name on a Wal-Mart invoice.

8.
Petitioner has failed to pay the district $483.00 that he owes the district.

9.
Petitioner failed to wear a belt on one occasion in violation of the dress code.

10.
Petitioner, on several occasions, took out school vehicles without properly filling out the paper work.  On one occasion, he kept a school vehicle overnight without prior approval.

11.
While Petitioner did not take his team off the basketball court immediately when directed to do so, the dispute was resolved.  The team was allowed to practice.

12.
Petitioner did not improperly call the parents of a student who had been disciplined.

13.
Petitioner did not fail to co-teach a class after being directed to do so.

14.
Petitioner did not violate school policy by failing to be in the classroom during class time.

Discussion

Petitioner contends that Respondent predetermined the outcome of the nonrenewal and that Respondent’s decision is not supported by substantial evidence.  

Predetermination


Petitioner points to both the board’s first vote to start the nonrenewal process and its vote after the hearing as evidence that the board predetermined the outcome.  At approximately 3:00 a.m. on May 17, 2000, the board voted 4-3 to “uphold the nonrenewal of the contract of Jerry Gilbert.”  Petitioner contends that this vote is substantially the same as the vote in Wilmer-Hutchins Indep. Sch. Dist. v. Brown, 912 S.W.2d 848, 852 (Tex. App.-Austin 1995, writ denied).  In Brown, the following motion was made:

Mr. President, I rise to make a motion that the board sticks (sic) with its original decision to nonrenew the contract of Ms. Bridget Brown.

The board then adopted the motion without debate.  In Brown, the court held that this vote constitutes substantial evidence to support the Commissioner’s finding that the board had predetermined the outcome.  However, the court did note that there was no deliberation and that board minutes were not introduced to controvert the predetermination claim.  

There are a number of differences between the current case and Brown.  In Brown, the motion itself clearly indicated that the board had previously made a decision to nonrenew the contract.  In the present case, the motion is ambiguous.  What does it mean to uphold a nonrenewal?  If the board had previously voted to nonrenew there would not be need for a second vote.  The issue presented to the board that night was the possible nonrenewal of Petitioner.  The movant presented the argument that the contract should be nonrenewed.  The motion, made in the early hours of the morning, could mean nothing more than that the board adopts the proposal to nonrenew the contract.

In Brown, there was no evidence of the board’s prior action.  In the present case, the parties stipulated that the notice letter reflected the board’s action.  The letter is entitled “NOTICE OF PROPOSED CONTRACT NONRENEWAL.”  Petitioner points to the following language:

YOU ARE HEREBY NOTIFIED that the Board of Trustees at a lawfully called meeting of the Board of Trustees on March 28,2000, that your employment contract as a teacher in the District not be renewed for the succeeding school year, and the board voted to propose the nonrenewal.

Despite the poor construction of the sentence, the last clause is sufficiently clear.  But the first two clauses are by no means clear.  Petitioner would interpret these to mean that the board decided that Petitioner’s contract should be nonrenewed.  However, Petitioner’s interpretation requires adding words.  One could just as easily add the words “the Superintendent recommended” to the beginning of the second clause.  The last page of the letter does refer to the Superintendent’s recommendation.  This addition is consistent with the rest of the letter.


It should be pointed out that the Superintendent did not initially recommend the nonrenewal of Petitioner’s contract
.  The superintendent recommended renewal.  However, the board did not vote to renew Petitioner’s contract.  The issue of proposed nonrenewal was taken up at the next board meeting.  Hence, it is reasonable to suppose that a phrase such as “the Superintendent recommended” was deleted from a form letter.  


Unlike Brown, there was much deliberation in the present case.  There are ten pages of board discussion in the transcript.  A considerable diversity of views was expressed.  Options presented included nonrenewal; rejection of nonrenewal; and rejection of nonrenewal but providing some consequences.  The final vote was 4-3.  All of these reasons lead to the conclusion that the issue of nonrenewal had not been predetermined. 

Substantial Evidence


Respondent listed a number of reasons for proposed nonrenewal.  Some of these are supported by substantial evidence.  There is substantial evidence to support the allegations that Petitioner, contrary to instructions, opened the gym for a summer basketball program, scheduled games during Christmas Break, and departed the campus with his team prior to the end of the school day.  Petitioner, without permission, signed his principal’s name to a Wal-Mart invoice.  Petitioner also failed to refund the district $483.00 that he owed.  Petitioner also had one minor dress code violation and minor violations of the policies concerning using district vehicles.  Petitioner, on one occasion, initially refused to take his team off the basketball court so that it could be cleaned.  However, the dispute was resolved and his team was allowed to practice.  Overall, there is substantial evidence to support the nonrenewal of Petitioner’s contract.


Some allegations are not supported by substantial evidence.  For example, the allegation that Petitioner improperly called the parents of a student who had been disciplined is not supported by substantial evidence.  Petitioner called because he was concerned about the child.  He did not question the discipline the child received.  There is not substantial evidence that Petitioner failed to co-teach a class after being directed to do so.  He was first directed to assist another teacher, which he did.  When he was later directed to co-teach, he did so.  There is not substantial evidence that Petitioner violated the school policy about being in his classroom during class time.  

Conclusion


Respondent did not predetermine the issue of whether Petitioner’s contract should be nonrenewed.  Petitioner received a fair hearing from an unbiased board.  Respondent’s decision to nonrenew is supported by substantial evidence, as a number of serious allegations are supported by substantial evidence.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner’s Designee, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code section 21.301.

2.
Respondent’s decision to nonrenew Petitioner’s contract is supported by substantial evidence.

3.
Respondent’s decision to nonrenew Petitioner’s contract is not arbitrary, capricious, or unlawful.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner’s Designee, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 24th day of JULY, 2000.






_______________________________________






RON McMICHAEL






DEPUTY COMMISSIONER FOR FINANCE






  AND ACCOUNTABILITY

� Petitioner, in his reply brief, contends that only a superintendent can initiate a nonrenewal.  However, this argument is waived because Petitioner did not raise it before the board or include it in his Petition for Review.  
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