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DECISION OF THE COMMISSIONER


Petitioner, Spring Creek Independent School District, appeals the decision of Respondent, Borger Independent School District, to enter into an agreement with Intervenor, Cal Farley’s Family Program, to educate students.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Judy Brown, Attorney at Law, Austin, Texas.  Respondent is represented by C. Craig Jones, Attorney at Law, Borger, Texas.  Intervenor is represented by Don M. Dean, Attorney at Law, Amarillo, Texas. 


On May 31, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  No exceptions were filed.
Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent and Intervenor have entered into an agreement to educate the students that reside in Intervenor’s facility.  Intervenor is located within Petitioner’s boundaries.

Discussion


Petitioner contends that Respondent improperly entered into an agreement with Intervenor to educate the children who reside at Intervenor’s facility.  Respondent alleges that this case should be dismissed because Petitioner lacks standing; Petitioner has failed to exhaust administrative remedies; and the Commissioner does not have jurisdiction.

Standing


Respondent argues that Petitioner lacks standing and cites the case of Palmer v. District Trustees of District No. 21, 289 S.W.2d 344, 350-51 (Tex. Civ. App.-Texarkana 1956, writ ref’d n.r.e.):

 [T]he Glenwood district has no vested property rights in the children in question so as to compel them to go to school at Glenwood against their desire and the desire of their parents by the civil remedy of mandamus and injunction . . . [clearly], in this State parents cannot be compelled by mandamus or injunction to send their children to the school of their residence if they do not desire to do so, especially where the parents send such children to a private, parochial, denominational, or other public school which teaches good citizenship and is conducted in the English language, with which they can make satisfactory private arrangements to teach such children.

However, in Palmer, there was no issue of the gain or loss of state funds.  Id. at 346.  Here, there is a very significant issue of state funding.  Texas Education Code section 7.057 grants standing to one aggrieved by the actions or decisions of a board of trustees.  In Spring Indep. Sch. Dist. v. Dillon, 683 S.W.2d 832, 840 (Tex. App.-Austin 1984, no writ), the court found that in the predecessor statute to Texas Education Code section 7.057, the term “aggrieved” was to be broadly construed.  Petitioner can point to a potential violation of a school law that could result in a significant curtailment of state funds.  Petitioner is aggrieved and has standing.

Exhaustion


Texas Education Code section 7.057 (d) provides that “[i]n an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the local level under a substantial evidence standard of review.”  The Commissioner has held in interpreting this section that “any case against a board of trustees is to be decided using the substantial evidence standard.  This requirement makes it clear that the Commissioner only has jurisdiction after a board has formally considered an issue.”  Hawkins v. Poth Independent School District, Docket No. 066-TTC-1296 (Comm’r Educ. 1997).  A case must be brought before a board of trustees before it can be brought before the Commissioner.


Petitioner contends that the exception to the exhaustion of administrative remedies requirement when a case is filed in district court should apply to a case that is filed before the Commissioner.  However, a very different legal analysis applies to these two situations.  The exhaustion of administrative remedies requirement when a case is filed in a court is originally a common law doctrine.  Walls Regional Hospital v. Altaras, 903 S.W.2d 36, 41 (Tex. App.-Waco 1994 no writ).  Issues such as separation of powers are part of its pedigree.  There is no separation of powers issue when a district’s decision is appealed to the Commissioner.


In 1995, the Texas Education Code was thoroughly rewritten.  Perhaps the most significant changes were designed to foster local control while requiring accountability.  The prior statute had no general requirement that cases against school districts shall be decided on the local record.  In fact, the Commissioner heard most cases de novo.  The question becomes why was the change made?  This change, like so many other changes, was made to foster local control.  Problems are best solved on the local level.  By requiring the Commissioner to base his decision on a locally created record under the substantial evidence standard, the Legislature was mandating that school boards have the first opportunity to address issues. 

The requirement of a local record has led the Commissioner on many occasions to order boards to conduct hearings.  Brown v. DeSoto Independent School District, Docket No. 128-R1-698 (Comm’r Educ. 1999); Adams v. Flour Bluff Independent School District, Docket No. 115-R10-598 (Comm’r Educ. 1999); King v. North Forest Independent School District, Docket NO. 053-R10-1297 (Comm’r Educ. 1999).  Without a local proceeding, the Commissioner cannot address the merits of a case. 

Jurisdiction

Respondent argues that only a district court would have jurisdiction under Texas Education Code section 25.034.  However, the agreement to transfer was made under Texas Education Code section 25.036.  A potential violation of this section is appealable under Texas Education Code section 7.057(a)(2)(A).  

While the Commissioner does have responsibilities under Civil Order 5281 that perhaps could be invoked due to the allegations in this case, Texas Education Code section 7.057 does not provide jurisdiction.  The “school laws of this state” are defined to be the first two titles of the Texas Education Code and the rules adopted under those titles.  Tex. Educ. Code § 7.057 (f)(2).  Civil Order 5281, by definition, is not a school law of this state.

Conclusion

While the Commissioner has jurisdiction over at least a part of the claims raised, Petitioner has not exhausted local remedies.  For that reason, this case should be dismissed.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over the alleged violation of Texas Education Code section 25.036 under Texas Education Code section 7.057 (a)(2)(A).

2.
Under Texas Education Code section 7.057, the Commissioner lacks jurisdiction over alleged violations of Civil Order 5281.

3.
A district that stands to lose state funding due to the actions of another district that may violate the Texas Education Code is aggrieved for purposes of Texas Education Code section 7.057.

4.
Petitioner is aggrieved by a potential violation of Texas Education Code section 25.036 and therefore has standing.

5.
The Texas Education Code section 7.057(c) requirement that the Commissioner must base his decision on the local record is mandatory.  This provision was added to the Texas Education Code to ensure a district has the first opportunity to address a potential problem.

6.
Because Petitioner did not present a grievance before Respondent’s board of trustees, Petitioner has not exhausted administrative remedies.

7.
This cause should be dismissed for failure to exhaust administrative remedies.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for failure to exhaust administrative remedies.

SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.






_________________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� As the Commissioner has not adopted a specific rule concerning intervention, a party intervenes in a contested case by following the requirements in the Texas Rules of Civil Procedure.  19 TAC § 157.1041(b).
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