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DECISION OF THE COMMISSIONER


Petitioner, Ralph Pena, appeals the decision of the Ysleta Independent School District board of trustees, Respondent, to deny his grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Lonnie F. Hollingsworth, Attorney at Law, Austin, Texas.  Respondent was represented by Luther Jones, Attorney at Law, El Paso, Texas.  On July 25, 2000, an Order Granting Motion for Substitution of Counsel was issued; Respondent is now represented by Rene Ordonez, Attorney at Law, El Paso, Texas.  On June 22, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction and failure to state a claim for which relief can be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner contends that his principal marked down his appraisal because he had his students write letters to their elected representatives. 

2.
Respondent has not filed a local record.

Discussion


Petitioner contends that his appraisal was marked down in violation of the Texas and Federal Constitutions, and Texas Education Code section 21.351 and 19 Texas Administrative Code section 150.1005(g).  Petitioner argues that because Respondent has not filed a local record, Petitioner should prevail.

Record


To this date, Respondent has not filed a local record or provided an explanation for not filing the record.  Therefore, if a local record is necessary to resolve this case, Petitioner will prevail.  The question now becomes, assuming the Petition for Review properly states the facts, does it state a claim for which relief may be granted?

Constitutions


Petitioner asserts that his principal attempted to censor letters that his students sent to their legislators.  However, the Commissioner does not have jurisdiction over alleged violations of the Texas and United States Constitutions under Texas Education Code section 7.057(a)(2)(A).  This jurisdictional grant is limited to violations of the first two titles of the Texas Education Code and rules adopted under those titles.  Texas Education Code section 7.057(a)(2)(B) could provide jurisdiction over some constitutional issues, but only if there was a violation of a contract that causes or would cause monetary harm.  Petitioner has not pled monetary harm.  The Commissioner lacks jurisdiction over Petitioner’s constitutional claims.

Job-Related Behavior


Petitioner contends that his summative appraisal rating was reduced because his principal was attempting to limit his academic freedom and to censor his students’ letters to legislators.  He argues that his appraisal scores were reduced because of actions that he asserts were not job-related behaviors.  Whether or not Petitioner is correct as to academic freedom and free speech, the behavior in question is job-related behavior.  The behavior that was questioned involved an assignment Petitioner gave to his students.

Appeal Process


Petitioner contends that he is entitled to an appeal process under 19 Texas Administrative Code section 150.1005(g).  While Petitioner is correct, he has not pled a violation of this process.

Conclusion


Petitioner has failed to state a cause of action for which relief may be granted.  The Commissioner lacks jurisdiction over Petitioner’s constitutional claims.  Petitioner has failed to plead a violation of either the requirement that an appraisal must be based on job-related behavior or the mandate that a teacher must be provided an appraisal appeal process.

Conclusions of Law


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over Petitioner’s constitutional allegations under Texas Education Code section 7.057.

2.
The Commissioner of Education has jurisdiction over Petitioner’s allegations concerning the Texas Education Code and Texas Administrative Code.  Tex. Educ. Code § 7.057(a)(2)(A).

3.
Petitioner has failed to state a cause of action for which relief can be granted.  19 Tex. Admin Code §157.1056.

4.
If a district does not provide a record that meets the requirements of Texas Education Code section 7.057, and the record would be necessary to resolve the case, barring extenuating circumstances, the Petitioner prevails.

5.
This cause should be dismissed for lack of jurisdiction and failure to state a cause of action for which relief can be granted.  

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction and failure to state a cause of action for which relief can be granted.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.






__________________________________________






JIM NELSON
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