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Respondent, Michael Alan Newton, requested a hearing before the Commissioner of Education regarding the revocation of his driver education and driver safety instructor licenses by Petitioner, the Texas Education Agency’s Division of Driver Training. Margaret E. Baker is the Administrative Law Judge presiding over this case.  Raúl Arturo González of Austin, Texas originally represented Petitioner but was later replaced by Derrell Coleman of Austin, Texas.  Katherine L. Duff of Austin, Texas represents Respondent.

On May 1, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for failure to state a claim and/or for failure to prosecute.  Exceptions and replies were timely filed and considered.  In response to Respondent’s exceptions, Findings of Fact Nos. 6 and 7, Conclusion of Law No. 3, and a section responding to the exceptions have been added.  In addition, Conclusion of Law No.2 has been modified. 

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
On February 23, 2000, Petitioner sent Respondent a “Notice of Revocation of Driver Education Instructor and Driving Safety Instructor Licenses”.  

2.
On March 10, 2000, Respondent filed a request for a hearing regarding the revocation of his licenses.  The letter merely requested a hearing but did not state the basis for Respondent’s objections to the adverse action.

3.
On April 5, 2000, Petitioner filed a Motion for a More Definite Statement pursuant to Texas Administrative Code title 19, section 176.1301.

4.
The Administrative Law Judge concluded that Respondent’s request for a hearing did not meet the requirements of Texas Administrative Code title 19, section 176.1301 and ordered Respondent to file an amended request for a hearing in conformance with the above-referenced rule by April 19, 2000.  The Administrative Law Judge’s order stated that Respondent’s failure to file an amended request for a hearing would result in the dismissal of the case.

5.
Respondent failed to file an amended request for a hearing as ordered.

6.
Respondent alleges in his Exceptions to Proposal for Decision that he timely sent an amended request for a hearing by telecopier to the director of the Division of Driver Training and to Petitioner’s counsel.

7.
Respondent did not timely file the amended request with the Administrative Law Judge or the Division of Hearings and Appeals.

Discussion

Texas Administrative Code title 19, section 176.1301(d)(2) requires that a request for a hearing “include a specific statement of each issue the applicant or licensee intends to raise in the hearing to contest the adverse action.”  Furthermore, the “applicant or licensee may be denied the opportunity to present evidence on issues that should reasonably have been raised in the written request for hearing.”  Respondent filed a two-sentence written request for a hearing that does not include a specific statement of the issues he intends to raise at the hearing to contest the adverse action.  This request is not in conformance with the rules for this type of proceeding.  Thus, Respondent was ordered to file an amended request for a hearing.

Because Respondent failed to file an amended request for a hearing as ordered, this case should be dismissed without a hearing for the failure to state a claim and/or for the failure to prosecute.  19 Tex. Admin. Code § 157.1056(a).

Response to Exceptions to Proposal for Decision


Respondent excepts to the Proposal for Decision issued on May 1, 2000 on the basis that a copy of his amended request for a hearing was timely sent by telecopier to the director of the Division of Driver Training and to Petitioner’s counsel of record.  Respondent’s argument is without merit.  Respondent was aware that the case had been assigned to an Administrative Law Judge.  In fact, Respondent filed an agreed motion with the Administrative Law Judge on March 22, 2000.  When Respondent received the order dated April 12, 2000 from the Administrative Law Judge directing him to file an amended request for a hearing by April 19, 2000, he should have known that the amended request was required to be filed with the Administrative Law Judge.  Moreover, the rules for hearings and appeals before the Commissioner of Education apply once a case is pending before the Commissioner.  Under Texas Administrative Code title 19, section 157.1050(a), a document is deemed filed “only when actually received by the director of hearings and appeals, the assigned hearing examiner, or the designated docket clerk.”  Filing an amended hearing request with the opposing party and its counsel, did not comply with the aforementioned rule or the Administrative Law Judge’s order.  

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
Respondent’s request for a hearing does not comply with Texas Administrative Code title 19, section 176.

2.
Because Respondent failed to file an amended request for a hearing as ordered and in the manner required by Texas Administrative Code title 19, section 157.1050(a), Respondent’s appeal to the Commissioner should be dismissed without a hearing for failure to state a claim and/or for failure to prosecute under Texas Administrative Code title 19, section 157.1056(a).

3.
Filing an amended hearing request with the opposing party and its counsel does not meet the filing requirements of Texas Administrative Code title 19, section 157.1050(a) and did not comply with the Administrative Law Judge’s order.  

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Respondent’s appeal be, and is hereby, DISMISSED for failure to state a claim and/or for failure to prosecute under Texas Administrative Code title 19, section 157.1056(a).


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.
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