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Petitioner, Shannon Brown, appeals the decision of Respondent, the DeSoto Independent School District’s Board of Trustees, to deny her grievance regarding the proposed nonrenewal of her term contract and the termination of her probationary contract.  Margaret E. Baker is the Administrative Law Judge presiding over this case.  Petitioner initially appeared pro se and later designated her husband Charles Brown of Lancaster, Texas as her representative.  Randel B. Gibbs and Joseph K. Ball of Dallas, Texas represent Respondent.  On March 23, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner as a teacher under a term contract during the 1996-97 school year.  

2.
Respondent proposed to nonrenew Petitioner’s contract at the end of the school year; however, Respondent later offered Petitioner a one-year probationary contract in lieu of nonrenewal.  Petitioner agreed to return to probationary status for the 1997-98 school year.  

3.
Respondent terminated Petitioner’s contract at the end of 1997-98.

4.
Petitioner filed a grievance regarding the termination of her probationary contract in 1997-98 and the proposed nonrenewal of her term contract in 1996-97.  Petitioner’s grievance was heard and denied at Levels I and II of the grievance process.  

5.
Respondent’s grievance policy allowed a grievant dissatisfied with a Level II decision to address the board during the “recognition of visitors” section of a board meeting.  The board would not deliberate the merits of the grievance but merely would decide whether to place the grievance on the agenda for the following meeting.

6.
Petitioner requested an opportunity to present her grievance to the board.  She attended the next board meeting but was not allowed to address the board.

7.
Petitioner later received a letter stating that the board did not wish to place her grievance on a future agenda and that the termination decision was final.

8.
Petitioner filed an appeal with the Commissioner of Education asserting that Respondent violated the procedures for nonrenewing a term contract and that she was not given an adequate hearing before the board.

9.
The Commissioner granted Petitioner’s appeal and ordered Respondent to give Petitioner an opportunity to present her grievance.
   Petitioner presented her grievance at a board meeting in September 1999.  The board voted unanimously to deny the grievance.

10.
Petitioner timely filed this appeal.

Discussion

Petitioner brings this appeal under Texas Education Code section 7.057.  Petitioner raises numerous points in this appeal.
  Petitioner’s claims can be grouped as follows: claims regarding her proposed nonrenewal; claims regarding her probationary contract; and claims regarding her evaluation and termination in 1997-98.

Jurisdiction


Respondent contends that Petitioner’s appeal should be dismissed because it does not meet the jurisdictional requirements under section 7.057.  Respondent’s arguments, however, go to the merits of the case.  Therefore, Respondent’s jurisdictional challenges fail.

Claims Regarding Petitioner’s Proposed Nonrenewal in 1997


Petitioner claims that Respondent violated Texas Education Code section 21.203(a) by failing to provide her with an annual evaluation before proposing to nonrenew her contract in 1997.  Petitioner also alleges that Respondent had insufficient documentation to support her proposed nonrenewal.  Respondent contends that Petitioner waived any defects in the nonrenewal process when she accepted a probationary contract.  Respondent is correct.  Texas Education Code section 21.106 allows a school district and a teacher to agree to return the teacher to probationary contract status in lieu of nonrenewing the teacher.  Once a teacher agrees to return to probationary status, the teacher cannot contest any issues related to the proposed nonrenewal, and the district gives up its right to pursue nonrenwal.  Petitioner waived her rights to raise any arguments concerning her proposed nonrenewal when she agreed to return to probationary status; therefore, her appeal fails on these points.

Claims Regarding Petitioner’s Probationary Contract

Petitioner alleges that she was pressured into signing the agreement to return to probationary status and that the nature of a probationary contract was not explained to her.  The record reflects that attached to the agreement to return to probationary status was a copy of Texas Education Code section 21.106 and several other statutory provisions relating to probationary contracts.  Petitioner’s probationary contract, which was signed almost a month after Petitioner signed the agreement to return to probationary status, states the terms under which Petitioner could be terminated.  Given these facts, it is hard to believe that Petitioner did not understand the nature of her probationary contract.  Finally, and most importantly, Petitioner’s allegations fail because she does not allege that Respondent violated any school law of the state. 

Petitioner also argues that the board president’s signature on her contract may have been forged.  Even if this were true, it does not allege a violation of a school law or of a written employment contract causing monetary harm.  Petitioner’s allegations regarding her probationary contract fail to state a claim under section 7.057.

Claims Regarding Petitioner’s Evaluation and Termination in 1997-98

Petitioner alleges that her principal unfairly evaluated her performance during the 1997-98 school year, that there were insufficient data to substantiate the termination of her probationary contract, and that she did not receive notice that she was officially terminated.
  With respect to the evaluation of her performance, Petitioner claims that her principal: did not evaluate her until the end of the semester when her students were working on semester reviews; placed her on an intervention plan in January; failed to reevaluate her to determine if she had improved; and then decided in March to recommend termination of her contract.  Even if these allegations were true, they do not involve violations of a school law or of a written employment contract causing monetary harm.  Furthermore, Petitioner’s contention that insufficient data supported her termination also does not state a claim under section 7.057.  Under section 21.103(a), a board may terminate the employment of a teacher employed under a probationary contract at the end of the contract period if “in the board’s judgment the best interests of the district will be served by terminating the employment.”  There is no requirement that a board’s decision be supported by documentation.  Finally, Petitioner’s claim that she did not receive formal notice of her termination is not supported by the record, which reflects that Petitioner was sent notice letters dated March 23 and April 16, 1998.
  Petitioner’s appeal fails on these points.

Conclusion

Petitioner waived her rights to contest any issues concerning her proposed nonrenewal when she agreed to return to probationary status.  Petitioner’s claims regarding her probationary contract and her evaluation and termination in 1997-98 fail to state a claim under section 7.057.  The record does not support Petitioner’s claim that she did not receive notice of her termination.  Petitioner’s appeal should be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057.

2.
Texas Education Code section 21.106 provides a settlement device by allowing a school district and a teacher to agree to return the teacher to probationary status in lieu of nonrenewing the teacher’s contract.  Once a teacher agrees to return to probationary status, the teacher cannot contest any issues related to the proposed nonrenewal, and the district gives up its right to pursue nonrenwal.  

3.
Petitioner waived her rights to raise any arguments concerning her proposed nonrenewal when she agreed to return to probationary status.

4.
Petitioner’s claims that she was pressured into agreeing to return to probationary status and that the board president’s signature on her probationary contract may have been forged fail to allege violations of any school laws.  Therefore, these allegations fail to state a claim under Texas Education Code section 7.057.

5.
Petitioner’s allegations that her principal unfairly evaluated her performance during the 1997-98 school year and that there was insufficient documentation to support her termination fail to allege violations of any school laws or of her written employment contract causing monetary harm.  Therefore, these allegations fail to state a claim under Texas Education Code section 7.057.  

6.
There is substantial evidence in the record that Petitioner received proper notice of the termination of her probationary contract.

7.
Respondent’s actions are supported by substantial evidence and are not arbitrary, capricious, or unlawful.

8.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.

____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

�Brown v. DeSoto I.S.D., Docket No. 128-R1-698 (Comm’r Educ. 1999).


� Petitioner raises various arguments for the first time in her brief on the merits.  Any issues that were not specifically raised in the pleadings are not subject to review in this appeal. 


�The notice issue was first raised in Petitioner’s brief on the merits and later in her Supplement to Petition for Review.  Respondent objected to the issue being raised in its brief on the merits and in its Objection and Motion to Strike Supplement to Petition for Review.  Respondent argues that the issue was untimely raised and that the supplemental pleading should be stricken based on Maxey v. Midland I.S.D., Docket No. 184-R1-597 (Comm’r Educ. 1997).  The Maxey case is inapplicable because it relates to chapter 21.  Though Petitioner could have raised this issue in her pleadings sooner, it is concluded that the addition of this claim does not cause any unfair surprise or prejudice to Respondent.  Accordingly, Petitioner’s Supplement to Petition for Review is accepted and Respondent’s Objection and Motion to Strike is denied.  


�Petitioner admits to having received the first letter which informed her of the board’s intention to terminate her contract.  She contends that this letter was notice of a “proposed” termination and disputes that she received the second letter, which she considers notice of her final termination.  Petitioner’s argument was rejected in Ramirez v. Red Oak I.S.D., Docket No. 157-R10-798 (Comm’r Educ. 1999), in which the Commissioner concluded that former section 21.103 did not require a board to first take a preliminary vote and then to take a final vote to terminate a probationary contract at the end of the contract term.  
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