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Petitioners, Sulema Rodriguez and Elvira Gonzales, appeal the decisions of Respondent, the San Benito Consolidated Independent School District, to take no action on their grievances. Margaret E. Baker is the Administrative Law Judge presiding over these appeals.
  Carlos E. Hernandez, Jr. of Harlingen, Texas represents Petitioners.  Gustavo L. Acevedo, Jr. of Pharr, Texas represents Respondent.


On May 4, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioners’ appeal be denied.  No exceptions were filed.

Findings of Fact


After due consideration of the records and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1. Respondent employs Petitioners as counselors.

2.
During the 1997-98 school year, Petitioners were paid under the 1997-98 Classroom Teacher/Librarian Salary Schedule.  They were paid the base salary for a teacher/librarian with eleven years of experience (i.e., $33,966.00).  In addition, they received counselor stipends of $4,240.00. 

3.
In March 1998, Respondent adopted a compensation plan for principals, assistant principals, counselors, and nurses called the “Equity Adjustment Plan”. Under the plan, Petitioners would not be paid under the 1998-99 Classroom Teacher/Librarian Salary Schedule.  They would receive the same base salary they received the previous year and would receive an “equity adjustment” in lieu of an annual pay increase.

4.
Petitioners signed contracts for the 1998-99 and 1999-2000 school years.  The contracts commenced as per the school calendar, which consisted of 187 workdays.  The contracts stated that:  “The Board shall pay Employee in twelve installments an annual salary according to the compensation plan adopted by the Board.”

5.
For the 1998-99 school year, Petitioners were paid according to the Equity Adjustment Plan.  They received the $33,966.00 base salaries they received the previous school year plus $4,000.00 counselor stipends.  In addition, Petitioner Rodriguez received $1,000.00 and Petitioner Gonzalez received $500.00 for position experience, bringing their total salaries to $38,966.00 and $38,466.00, respectively.

6.
For the 1999-2000 school year, Respondent adopted a Salary Schedule for Teachers, Librarians, Nurses, and Counselors. Petitioners’ base salary under the schedule was $39,376.00.  Petitioners also received $4,000.00 counselor stipends and $1,000.00 for position experience.  Petitioners’ total salaries amounted to $44,376.00.


7.
The district sent Petitioners letters directing them to report to work on August 2, 1999 and stating that early reporting was required for their stipends.

8.
On August 6, 1999, Petitioner Rodriguez filed a Level I Complaint alleging four complaints.  The first related to a grievance originally filed the previous school year regarding her compensation.  Petitioner prevailed on her claim and received back pay but remained aggrieved because she was not allowed to increase the back pay being demanded after filing her grievance.  Petitioner’s second complaint alleged that Respondent owed her $1,250.00 in back pay for the 1998-99 school year because it paid her according to the 1997-98 salary schedule.  Petitioner’s third complaint alleged that Respondent did not pay her the raise mandated by Senate Bill 4.  Finally, Petitioner complained that she was owed compensation for working extra days in August 1999.

9.
On August 16, 1999, Petitioner Gonzales filed a Level I Complaint asserting that she was owed $1,250.00 for the 1998-99 school year and that she was entitled to additional compensation for working extra days in August 1999.

10.
Petitioners’ complaints were denied at Levels I, II, and III. The board upheld the Level III decisions by taking no action at Level IV.  

Discussion
Petitioners bring their appeals under Texas Education Code section 7.057(a)(2)(B), asserting that Respondent breached their employment contracts causing them monetary harm.

Extra Days Worked During 1998-99 

Petitioner Rodriguez received $989.00 for extra work in 1998-99 but alleges that she is owed $1,094.80. Petitioner contends that she should have been allowed to amend the complaint filed in 1998-99 to reflect the correct amount of back pay owed.  The Level III response, which was upheld by the board’s nonaction, states:  “You cannot adjust or add any information to your complaints once the grievance is formally filed at Level One.” Barring Petitioner from presenting new information about her complaint complies with DGBA (LOCAL), which permits the board not to consider documents or issues not previously presented. Since Petitioner’s grievance was already underway when Petitioner sought to amend it, Respondent was allowed to decline to consider the new information. Respondent’s action is supported by substantial evidence and is not arbitrary or capricious.  Petitioner Rodriguez’s appeal fails on this point.  

Back Wages for the 1998-99 School Year

Petitioners contend that they are owed $1,250.00 in back wages for the 1998-99 school year because Respondent based their salaries on the 1997-98 Classroom Teacher/Librarian Salary Schedule.  For the 1998-99 school year, Petitioners were paid according to the Equity Adjustment Plan. (See Finding of Fact 5). Petitioners were not entitled to be paid under the 1998-99 Classroom Teacher/Librarian Salary Schedule, which granted teachers and librarians a $1,250.00 raise. Under their contracts, Petitioners were to be paid “an annual salary according to the compensation plan adopted by the Board.”  The compensation plan adopted by the board for 1998-99 was the Equity Adjustment Plan.  Petitioners were paid according to that plan and did not receive any decrease in pay from the last year.  Petitioners’ appeals fail on this point.

Senate Bill 4 Pay Raise


Petitioner Rodriguez alleges that Respondent did not grant her the pay raise mandated by Senate Bill 4 for the 1999-2000 school year. Senate Bill 4 states:

[F]or the 1999-2000 and 2000-2001 school years, a classroom teacher; full time librarian, full-time counselor certified under Subchapter B, or full-time nurse is entitled to a monthly salary that is at least equal to the greater of:

(1) the sum of:

(A) the monthly salary the employee would have received for the 1999-2000 or 2000-2001 school year, as applicable under the district’s salary schedule for the 1998-1999 school year, if that schedule had been in effect for the 1999-200l or 2000-2001 school year, including any local supplement and any money representing a career ladder supplement the employee would have received in the 1999-2000 or 2000-2001 school year; and

(B) $300; or

(2) the salary to which the employee is entitled to under Subsection (a). (The state minimum salary schedule).

Tex. Educ. Code § 21.402(c-1). Texas Administrative Code title 19, section 153.1022(b)(2) provides in part as follows:

Eligible counselors, nurses, and librarians who were not on a salary schedule in 1998-99 are entitled in 1999-2000 to the greater of the salary earned in 1998-1999 plus $300 per month or to the salary corresponding to their current placement on the salary schedule.  

Because Petitioner Rodriquez was not on a salary schedule in 1998-99, the regulation cited above is applicable.  Under the regulation, Petitioner was, at a minimum, entitled to her 1998-99 salary (i.e., $38,966.00) plus $300.00 per month (or $3,000.00 per year). Petitioner’s salary package was comprised of the following:


1997-98/1998-99 Base Salary
$33,966.00


Senate Bill 4 Pay Raise

$  3,000.00


1998-99 Pay Increase

$  1,250.00


1998-99 Step Increase

$  1,160.00


(1999-2000 Base Salary

$39,376.00)


Counselor Stipend

 $  4,000.00


Position Experience

 $   1,000.00

Total Salary


$44,376.00


Thus, Petitioner’s total salary package for 1999-2000 is $44,376.00, which amounts to a pay increase of $5,410.00 from the previous year and includes the $3,000.00 pay raise mandated by Senate Bill 4.  Petitioner Rodriguez’s appeal fails on this point.

Extra Days Worked in August 1999


Petitioners contend that they are owed back pay for working seven days before the school year began.  Respondent claims that Petitioners’ counselor stipends were intended to compensate them for any days they work over the 187 contract days.  Respondent asserts that Petitioners have known since the 1998-99 school year that they are required to work extra days to receive their stipends.


The case Granbury Education Association/TSTA/NEA et al. v. Granbury I.S.D., Docket No. 087-R8-296 (Comm’r Educ. 1997) is instructive.  In Granbury I.S.D., teachers who took required training in the summer asserted an equal protection claim because teachers who took the training during the school year received a higher rate of pay.  The Commissioner’s decision stated as follows:

By attending the training after being told how much they were to be paid, the teachers accepted Respondent’s offer.  Performance of the action requested constitutes acceptance.  United Concrete Pipe Corp. v. Spin-Line Co., 430 S.W. 2d 360, 364 (Tex. 1968).  If the teachers believed that the rate of pay was unfair, they should have refused to work for that amount.  By working they accepted Respondent’s offer.  By their own actions, they have shown that the rate of pay was reasonable.

Petitioners were notified that their stipends required working extra days at least by the time they received the July 30, 1999 letter from the district. Applying the principles of Granbury I.S.D. to these appeals, Petitioners’ actions constituted acceptance of Respondent’s offer. If Petitioners believed that the extra days were not covered by their stipends, they should have refused to report to work early.  Petitioners’ performance of the action requested constituted acceptance.  Furthermore, the only evidence in the record regarding the stipends is that they were intended to compensate Petitioners for working extra days.  Petitioners offered no evidence that the stipends were for any other purpose.  Petitioners’ appeals fail on this point. 
Conclusion


Respondent’s decision to disallow Petitioner Rodriguez from presenting new information regarding her complaint after it was filed is consistent with board policy. Respondent has paid Petitioners all the compensation to which they are entitled.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over these appeals under Texas Education Code section 7.057(a)(2)(B).

2.
The decision to bar Petitioner Rodriguez from presenting new information regarding her complaint is consistent with DGBA (LOCAL).

3.
Petitioners were not entitled to be paid under the 1998-99 Classroom Teacher/Librarian Salary Schedule. They were only entitled to be paid in accordance with their contracts, which provided that they would be paid “an annual salary according to the compensation plan adopted by the Board.”  

4.
For the 1998-99 school year, the compensation plan adopted by the board for counselors was the Equity Adjustment Plan.  Petitioners were paid according to that plan and did not receive any decrease in pay from the previous year.

5.
Petitioner Rodriguez’s salary package for the 1999-2000 school year includes the pay increase mandated by Senate Bill 4. Tex. Educ. Code § 21.402(c-1).

6.
Performance of the action requested constitutes acceptance.  Petitioners are not owed extra pay for working extra days in 1999-2000 because their working the days constituted acceptance of the counselor stipends as payment for working the days.

7.
The only evidence in the record regarding the counselor stipends is that they were intended to compensate Petitioners for working extra duty days.


8.
Respondent’s actions are supported by substantial evidence and are not arbitrary, capricious, or unlawful.

9.
Petitioners’ appeals should be denied. 

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioners’ appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this _5th day of SEPTEMBER, 2000.




___________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� Petitioners’ appeals have been consolidated because they involve some of the same issues; however, they will retain the docket numbers originally assigned.  Petitioner Rodriguez’s appeal has been assigned Docket No. 054-R10-1199, and Petitioner Gonzales’s appeal has been assigned Docket No. 055-R10-1199. 
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