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DECISION OF THE COMMISSIONER OF EDUCATION

Petitioner Sylvia Lewis appeals Respondent Austin Independent School District’s nonrenewal of her term contract.  Margaret E. Baker is the Administrative Law Judge presiding over this matter. Kelly Evans and Gary L. Bledsoe of Austin, Texas represent Petitioner.  Oscar G. Treviño of Austin, Texas represents Respondent.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner held a three-year term contract from 1997-98 to 1999-2000 and was assigned as the principal of Lyndon Baines Johnson (“LBJ”) High School.

2.
Petitioner received a favorable evaluation in 1996-97, her first year with the district.  Pet. Exh. Tab 8-2.  Petitioner’s written evaluation for the 1997-98 school year was not produced at the hearing.  Dr. Glen Nolly, Petitioner’s supervisor and an area superintendent, contends that he prepared an evaluation but that it is missing from his files.  Tr. at 93.  Petitioner’s evaluation for the 1998-99 school year noted deficiencies in numerous areas.  Resp. Exh. 35.

3.
From 1997-98 to 1999-2000, Nolly received numerous complaints regarding Petitioner.  Nolly notified Petitioner of the complaints and provided her with verbal and written corrective feedback.  Many of the complaints alleged that Petitioner was not addressing student disciplinary problems and that she failed to communicate effectively with staff, parents, students, and others about important issues.

4. 
From 1997-98 to 1999-2000, Nolly placed Petitioner on Professional Improvement Plans designed to improve her communication and leadership skills and to assist her in fostering a more positive climate at LBJ.  Resp. Exhs. Tabs 8-3, 8-7, 8-8.

5. 
On March 3, 2000, Nolly recommended that Petitioner’s contract not be renewed.  Nolly’s recommendation was based on his conclusion that Petitioner had not  improved adequately in her areas of deficiency.  Tr. at 47-48, 69, 73-74. 

6.
On March 27, 2000, the board voted to propose not to renew Petitioner’s contract.  The superintendent sent Petitioner a letter stating that the proposed action was based on the following reasons: (1) inefficiency or incompetency in performance of duties; (2) failure to comply with such requirements as the board may prescribe for achieving professional education, improvement and growth; and (3) for other good cause as determined by the board and based upon recommendation of the superintendent, good cause including, but not limited to, the failure of a professional to meet the accepted standards of conduct for the professional employee as generally recognized and applied to the Austin Independent School District.  Respondent’s reasons are grounds for nonrenewal under board policy DDA (LOCAL).  Resp. Exh. 9.

7.
Petitioner requested and was granted a hearing regarding the proposed action.  Each side was allotted ninety minutes to present evidence and cross-examine witnesses.  Following the hearing, the board voted not to renew Petitioner’s contract.

8.
Petitioner had performance deficiencies that constituted grounds for nonrenewal under DDA (LOCAL), including continuing problems with communication, decision-making, and fostering a positive school climate despite opportunities for remediation.   

Discussion

Petitioner brings this appeal under Texas Education Code section 21.301 and argues that Respondent’s decision not to renew her contract was arbitrary, capricious, unlawful, or not supported by substantial evidence.  Specifically, Petitioner alleges that Respondent’s decision should be reversed based on the following reasons:

· There is no evidence in the record that the board considered her evaluation before proposing her nonrenewal.

· Respondent breached her contract by failing to evaluate her annually and by failing to abide by the district’s administrator appraisal process.

· Respondent violated its policy regarding providing notice to employees in jeopardy of contract nonrenewal.

· Respondent did not provide her with a fair and impartial hearing.

Standard of Review

Under the substantial evidence standard of review, the Commissioner must sustain a board’s decision if a reasonable fact finder could have found facts to support the decision.  If there is substantial evidence in the record, a board’s decision must stand even if there is conflicting evidence and even if the Commissioner disagrees with the result.  Hegar v. Frisco I.S.D., Dkt. No. 120-R1a-584 (Comm’r Educ. 1985).  A petitioner has the burden of showing a lack of substantial evidence.  Texas Health Fac. Comm’n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984).

Consideration of Petitioner’s Evaluation

Petitioner contends that Respondent violated DDA (LOCAL) by not considering her most recent written evaluation before voting to propose nonrenewal.  Petitioner provides no evidence to support her allegation and did not raise this issue at the local hearing.  Therefore, Petitioner waived the issue.  Furthermore, the notice letter states that the board made its decision after considering Petitioner’s most recent evaluation.  Resp. Exh. 9.  Thus, there is substantial evidence that the board considered Petitioner’s most recent evaluation before it voted to propose nonrenewal of Petitioner’s contract.

Failure to Comply with Appraisal Process

Petitioner alleges that Respondent breached her contract by failing to abide by district policies and state law regarding administrator appraisals.  Specifically, Petitioner contends that she did not receive a written evaluation for the 1997-98 school year as required by Texas Education Code section 21.203(a) and board policy.  Petitioner also claims that her supervisor failed to hold conferences required by board policy.  Petitioner argues that the board’s decision not to renew her contract in light of these procedural violations was arbitrary, capricious, and unlawful.  Respondent asserts that Petitioner presented no facts to substantiate her allegations.  Respondent also claims that even if Petitioner’s allegations were true, they would constitute harmless error and not warrant reversal of the board’s decision.  Finally, Respondent contends that Petitioner waived her allegations by failing to raise them at the local hearing.  

Respondent’s waiver argument fails.  Petitioner raised allegations regarding procedural irregularities with the appraisal process at the local hearing.  Nevertheless, the Commissioner held in Crosby v. Carrollton-Farmers Branch I.S.D., Dkt. 217-R1-687 (Comm’r Educ. 1989), that complaints of procedural irregularities in the appraisal process cannot be grafted onto the contract nonrenewal process.  Generally, complaints regarding the appraisal process must be raised at the time the employee becomes aware of the error and should not be raised during nonrenewal proceedings.  Allowing an employee to contest a nonrenewal based on alleged procedural irregularities in the appraisal process would convert the nonrenewal proceeding into an appraisal grievance that may be untimely and that may require the examination of issues that have no bearing on the validity of the appraisal or the reasons for the nonrenewal.  Petitioner’s allegations, even if true, would not disprove the reasons for her nonrenewal and should not be bootstrapped into this appeal.

Assuming that it were appropriate for Petitioner to raise in this appeal complaints of procedural irregularities in the appraisal process, Petitioner’s claims still fail.  Even if the administration did not meet the requirements of the appraisal process in 1997-98 and 1998-99, this does not demonstrate that the board’s decision is invalid.
  Respondent did not nonrenew Petitioner for having poor annual evaluations.  Petitioner was nonrenewed for exhibiting various performance deficiencies.  Substantial evidence in the record reflects that Petitioner was advised of her performance problems for three years and that she failed to sufficiently improve despite being given many opportunities to remediate her deficiencies.  The alleged irregularities in the appraisal process in past years do not establish that Respondent’s decision is arbitrary, capricious, or unlawful.

Notice of Possible Nonrenewal


Regulation DNA-R (Local) requires the superintendent or his designee to advise all term contract employees by the end of February if they are in jeopardy of not having their contracts renewed.  Pet. Exh. Tab 8-33.  Petitioner alleges that she was not notified of her possible nonrenewal in February and that this policy violation renders Respondent’s decision not to renew her contract arbitrary, capricious, and unlawful.  

Petitioner received numerous communications regarding her performance deficiencies.  See, e.g., Resp. Exhs. 26, 27, 30, 31, 32, 33, 64.  No evidence in the record reflects, however, that the administration notified Petitioner by the end of February 2000 that her contract might not be renewed.  Nolly testified that he did not discuss his recommendation with Petitioner until after he made the recommendation.  Tr. at 50-51.  Thus, evidence in the record reflects that the administration did not follow its regulation in terms of timely notifying Petitioner of her possible nonrenewal.  Administrators are expected to follow administrative regulations adopted by the superintendent.  The failure to follow such regulations reflects negatively upon the administration and may lead to a lack of trust from employees and the public.  Nevertheless, the failure to inform Petitioner of her possible nonrenewal does not warrant reversal of the board’s decision.  

Petitioner cannot legitimately dispute that she was informed of her performance problems, given the amount of corrective feedback she received.  Furthermore, Respondent met the notice requirements imposed by board policy and the Texas Education Code.
  The administration’s failure to notify Petitioner by the end of February that her employment was in jeopardy caused her no disadvantage and does not make the board’s nonrenewal decision arbitrary, capricious, or unlawful.

Right to a Fair and Impartial Hearing


Petitioner alleges that she has due process rights under Texas Education Code section 21.207 and DDA (LOCAL) including a “fundamental right to a fair and impartial hearing”.  Petitioner claims that the ninety-minute time allotment the board imposed did not afford her with sufficient time to present her case.  In addition, Petitioner claims that DDA (LOCAL) gave her an absolute right to solicit school district employees to testify on her behalf and argues that Respondent violated this right by prohibiting her from discussing her case with campus employees.  Petitioner also claims that Respondent’s directive violated her rights under article I, section 19 of the Texas Constitution and Texas Education Code section 21.207.  Finally, Petitioner claims that the presiding officer at the hearing denied her right to a fair and impartial hearing by excluding evidence needed to rebut Nolly’s testimony regarding complaints about her.

Time Limit


Respondent’s complaints regarding the time limit for the hearing are without merit.  Texas Education Code section 21.207 states that a hearing “must be conducted in accordance with rules adopted by the board.”  Tex. Educ. Code § 21.207(b).  It further states that a teacher may: be represented by a representative; hear the evidence supporting the reason for nonrenewal; cross-examine witnesses; and present evidence.  DDA (LOCAL) permits the board to set a time limit for the hearing and divide the time equally between the parties.  Resp. Exh. 9.  The policy also allows the parties to have a representative act on their behalf, to present evidence, and to cross-examine witnesses.  The language in the statute and in the board policy does not give teachers the unfettered right to present all the evidence they desire and to cross-examine every adverse witness.  The statute and the policy both use the discretionary word “may” with respect to presenting evidence and cross-examining witnesses.  Moreover, the statute provides that the hearing “must” be conducted in accordance with the rules adopted by the board.  Respondent had the authority to impose a time limit for the hearing, and its imposition of a time limit was not arbitrary, capricious, or unlawful.

Right to Solicit Witnesses
Petitioner mischaracterizes the directive she received concerning communicating with third parties about her personnel problems.  Petitioner was directed not to discuss her personnel issues with employees, students, and parents at school or at school-related events so as not to interfere with the educational process.  Resp. Exhs. 98, 101.  Petitioner was not told that she could not communicate about her personnel issues in any context with persons associated with LBJ or the district.  Petitioner’s witnesses included a number of individuals affiliated with LBJ and/or the district—i.e., an administrative assistant at LBJ, two parents who served on LBJ’s campus advisory council, a former LBJ teacher who now works as a substitute teacher for the district, a community member who has served on the superintendent’s dropout task force, and Petitioner’s husband who is an area superintendent for the district.  It is also noted that Petitioner did not proffer any proof at the hearing as to the specific witnesses or testimony she wished to offer.  Petitioner has not demonstrated that Respondent interfered with her ability to secure witnesses for the hearing.  The directive Petitioner received was not arbitrary, capricious, or unlawful.

Petitioner’s claim that Respondent violated her due process rights by issuing the above-described directive is also without merit.  In Stratton v. Austin Indep. Sch. Dist., 8 S.W.3d 26, 29-30 (Tex. App.—Austin 1999, no writ), the school board limited each side’s presentation at a nonrenewal hearing to one hour.  The teacher exhausted her time and was not permitted to cross-examine the administration’s remaining witnesses or to present additional evidence.  On appeal, the teacher claimed that her due process rights had been violated by the one-hour time limit.  Though the court believed that the one-hour time limit offended traditional notions of fairness, the court rejected the teacher’s due process claims because she had no property interest in her contract renewal under Texas law, and hence had no due process rights.  See Tex. Educ. Code § 21.204(e)(a term contract teacher does not have a property interest in a contract beyond its term); Paul v. Davis, 424 U.S. 693, 711-12, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976)(courts refer to state law in assessing whether property interests exist); Moore v. Mississippi Valley State Univ., 871 F.2d 545, 548 (5th Cir.1989)(absent life, liberty, or property interest, no right to due process exists).  Because Petitioner does not have a property interest in the renewal of her contract, her due process claim fails.

Exclusion of Evidence

Petitioner claims that the presiding officer at the hearing denied her right to a fair and impartial hearing by disallowing evidence to rebut Nolly’s testimony regarding complaints about her.  Petitioner claims that one of her witnesses was prohibited, on hearsay grounds, from testifying about the content of correspondence he received from LBJ parents.  Petitioner claims that this testimony was relevant to rebut testimony introduced by Respondent.  Even if the testimony to which Petitioner refers were relevant, it was not admissible because it constituted hearsay.  Tr. at 189-193.  The decision to exclude hearsay testimony was not arbitrary, capricious, or unlawful.

Conclusion

Petitioner did not meet her burden of establishing a lack of substantial evidence to support the board’s decision not to renew her term contract.  The record reflects that the board’s decision is supported by substantial evidence and is not arbitrary, capricious, or unlawful.  Petitioner’s appeal should be denied.  

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301.


2.
Petitioner waived the issue of whether the board considered her most recent evaluation before proposing to nonrenew her contract.  Moreover, there is substantial evidence in the record that the board considered Petitioner’s most recent evaluation before proposing not to renew Petitioner’s contract.


3.
Petitioner did not waive the issue that her supervisor failed to follow the procedures of the administrator appraisal process.  Nevertheless, even if Petitioner’s allegation were true, a reversal of Respondent’s nonrenewal decision is not warranted because complaints of procedural irregularities in the appraisal process cannot be grafted onto the contract nonrenewal process.

4.
Even if it were appropriate for Petitioner to raise complaints of procedural irregularities in the appraisal process, Petitioner’s claims still fail.  Substantial evidence in the record reflects that Petitioner was advised of her performance problems for three years and that she failed to sufficiently improve despite being afforded many opportunities to remediate her deficiencies. The alleged irregularities in the appraisal process do not establish that Respondent’s decision is arbitrary, capricious, or unlawful.


5.
The administration’s failure to meet the deadline in its administrative regulation for notifying Petitioner of her possible nonrenewal did not disadvantage her and does not make the board’s subsequent decision not to renew her contract arbitrary, capricious, or unlawful.

6.
The board’s imposition of a time limit for the hearing was not arbitrary, capricious, or unlawful.  Tex. Educ. Code § 21.207(b).

7.
The directive Petitioner received not to discuss her personnel issues with employees, parents, and students at school or at school-related events was not arbitrary, capricious, or unlawful.

8.
Petitioner’s due process claim fails because she does not have a property interest in the renewal of her contract under Texas law. Tex. Educ. Code § 21.204(e).


9.
The decision to exclude hearsay testimony at the local hearing was not arbitrary, capricious, or unlawful.


10.
The board’s decision not to renew Petitioner’s contract is supported by substantial evidence and is not arbitrary, capricious, or unlawful.

11.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 1st day of August, 2000.


















_______________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� There is evidence in the record that substantiates Petitioner’s allegations.  Nolly claims that he prepared an evaluation but that it is missing from his file.  Tr. at 93.  The fact that Respondent could not produce a written evaluation of Petitioner for 1997-98 is disconcerting.  Nevertheless, even if Petitioner’s allegation were true, a reversal of Respondent’s nonrenewal decision is not warranted.


�It should be noted that an administrative regulation such as DNA-R (Local) does not have the same legal significance as a board policy or a law.  See Frazier v. Port Arthur I.S.D., Dkt. No. 148-R10-499 (Comm’r Educ. 2000)(unlike board policies, regulations adopted by a superintendent are not incorporated into a teacher’s contract). 
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