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DECISION OF THE COMMISSIONER OF EDUCATION

Petitioner, Mike Adams, appeals the decision of Respondent, Groesbeck Independent School District’s Board of Trustees, not to renew his term contract. Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this matter. LaNelle L. McNamara of Waco, Texas represents Petitioner. Andrew A. Chance of Dallas, Texas represents Respondent.  Respondent filed a Plea to the Jurisdiction, which is the basis of this decision.  The parties presented oral argument on July 5, 2000.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner under a term contract for the 1999-2000 school year.

2.
On March 23, 2000, Petitioner was informed that the administration was going to recommend that his contract not be renewed.  On the same day, the board of trustees voted to propose not to renew Petitioner’s contract for the next school year.

3.
On April 5, 2000, the president of the board delivered a letter to Petitioner notifying him of the proposed nonrenewal of his contract. Petitioner timely requested a hearing before the board regarding the proposed action.

4.
Petitioner’s hearing began on May 5, 2000 and ended early the next morning.  Petitioner was represented by counsel at the hearing.  At the end of the hearing, a majority of the board voted not to renew Petitioner’s term contract.

5.
Respondent sent Petitioner’s attorney written notice of the board’s decision by facsimile on May 10, 2000, and Petitioner’s attorney received the notice letter on May 10.  Respondent also mailed notice letters to Petitioner and his attorney, and the letters were received on May 13 and May 12, respectively.

6.
Petitioner filed his Petition for Review on June 1, 2000, twenty-two days after his attorney received written notice of the board’s decision. 

Discussion

Following a hearing on the proposed nonrenewal of a contract, the board must notify the teacher in writing of its decision not later than the fifteenth day after the date on which the hearing is concluded. Tex. Educ. Code § 21.208.  A teacher whose contract is not renewed must file a petition for review with the Commissioner not later than the twentieth day after the date the board advises the teacher of its decision under Texas Education Code section 21.208. Tex. Educ. Code § 21.301(a).  Respondent argues in its Plea to the Jurisdiction that the Commissioner of Education lacks jurisdiction over Petitioner’s appeal because it was not timely filed.  Respondent argues that Petitioner’s timeline for filing his appeal was triggered when his attorney received notice of the board’s decision on May 10 and that his appeal is untimely because it was filed twenty-two days after he received notice of the board’s decision.  Petitioner contends that his appeal was timely filed because it was filed within twenty days of his receipt of the written notice.  Petitioner asserts that the written notice received by his attorney did not constitute notice to him.

The general rule is that where the knowledge of facts acquired by an attorney during the course of his employment relates to the subject matter of his employment, it is imputable to his client.  See Canutillo Indep. Sch. Dist. v. Kennedy, 673 S.W.2d 407 (Tex. App.—El Paso 1984, writ ref’d n.r.e.)(notice requirements of former statute governing teacher terminations were satisfied by notice to teacher’s attorney); Collins v. Kountze I.S.D., Dkt. No. 174-R1-690 (Comm’r Educ. 1991)(notice of administrator’s proposed nonrenewal sent to attorney representing administrator in nonrenewal matter was imputed to administrator).  It is undisputed that Petitioner’s attorney was representing Petitioner with respect to his nonrenewal and that the attorney received notice of the board’s decision on May 10, 2000. Therefore, the notice received by Petitioner’s attorney on May 10 constituted notice to Petitioner, and Petitioner’s appeal was filed two days late.

Conclusion

Because Petitioner failed to timely file his appeal, the Commissioner lacks jurisdiction over the appeal.  Respondent’s Plea to the Jurisdiction is granted, and the appeal is dismissed as untimely.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301.

2.
Texas Education Code section 21.301(a) requires a teacher to appeal a nonrenewal to the Commissioner within twenty days after the date the board advises the teacher of its decision.  Petitioner did not file his Petition for Review within twenty days of receipt of the board’s written notice of its decision not to renew his contract.

3.
The written notice received by Petitioner’s attorney, whose scope of employment included the subject of the notice, is imputed to Petitioner.

4.
Respondent’s Plea to the Jurisdiction is granted. 

5.
Petitioner’s appeal is dismissed without hearing for untimely filing under Texas Administrative Code volume 19, section 157.1056(a). 

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Respondent’s Plea to the Jurisdiction be and is hereby, GRANTED, and

FURTHER ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 11th day of July 2000.






_______________________________________






JIM NELSON
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