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DECISION OF THE COMMISSIONER

Petitioner, Garfield Dooley, appeals Respondent’s, Dallas Independent School District’s, decision to terminate his term contract.  Christopher Maska is the Administrative Law Judge presiding over this cause.  Elizabeth A. Colvin of Austin, Texas represents Petitioner.  Craig A. Capua of Dallas, Texas represents Respondent. 

Findings of Fact


After due consideration of the record, Finding of Fact No. 1 is supported by substantial evidence.  Findings of Fact Nos. 2 and 3 are supported by a preponderance of evidence.

1.
The findings of fact in the Recommendation of the certified hearing examiner are incorporated as if set out in full.

2.
Respondent’s subcommittee did not develop written reasons and legal bases for changing the Recommendation of the certified hearing examiner.

3.
Respondent’s subcommittee’s Decision does not include findings of fact and conclusions of law.

Discussion

Petitioner contends that Respondent’s Decision terminating his contract violated the requirements of Texas Education Code section 21.259, is arbitrary and capricious, and is not supported by substantial evidence.  Respondent argues that the board’s Decision should be upheld or, at most, the case should be remanded to the board.

Changes to Recommendation

Respondent proposed the termination of Petitioner’s term contract.  The certified hearing examiner designated to hear the case issued her Recommendation, finding that Respondent did not have good cause to terminate Petitioner’s contract.  A subcommittee of the board of trustees by unanimous vote overturned the Recommendation.  Specifically, the subcommittee adopted the following motion:

I move that the recommendation of the hearing examiner is not supported by the substantial evidence, that the recommendation of the hearing examiner be overturned and that the recommendation of the administration be accepted and the contract of Garfield Dooley be terminated.

TR p. 29.  Petitioner rightly points out that there are a number of problems with this motion.  Tex. Educ. Code § 21.259.  A decision of a board subcommittee must have findings of fact and conclusions of law.  A subcommittee can only reject a finding of fact if it is not supported by substantial evidence and must state in writing the reason and legal basis for a change to a recommendation.  Respondent does not deny that the subcommittee’s Decision did not contain findings of fact and conclusions of law, and admits that it did not provide the reasons and legal bases for the changes made to the Recommendation.  Respondent does, however, argue that the Recommendation was not supported by substantial evidence.

Substantial Evidence


Substantial evidence is not a high standard.  A finding of fact is supported by substantial evidence if a reasonable finder of fact could have so determined.  Decisions as to the credibility of witnesses will only be overturned if no rational person could have made those determinations.  Harlow v. Pasadena Independent School District, Docket No. 177-R2-898 (Comm’r Educ. 1998).  While Respondent does a good job of highlighting the evidence that supports its position, it is concluded that the findings of fact of the certified hearing examiner are supported by substantial evidence.  Respondent’s rejection of the certified hearing examiner’s findings of fact fails.  

Findings and Conclusions


Respondent did not provide findings of fact and conclusions of law as part of its decision.  This is not an insignificant failing.  Findings of fact help to insure that decisions are made with “a full consideration of the evidence and a serious appraisal of the facts.  Miller v. Railroad Comm’n, 363 S.W.2d 244, 245-46 (Tex. 1962); Texas Health Facil. Comm’n. v. Charter Med. Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).  An administrative body is not supposed to decide on an outcome and then draft findings of fact to reach that outcome.  Gulf States Util. Co. v. Public Util. Comm’n, 947 S.W.2d 887, 891 (Tex. 1997).  Respondent’s failure to make findings of fact and conclusions of law shows that its decision is arbitrary and capricious.  

Other reasons why findings of fact are required is that they allow the parties to intelligently prepare for an appeal and assist courts in their reviewing function.  Charter Med., 665 S.W.2d at 451.  In Texas Education Code section 7.057 cases against a school district there is no requirement that findings of fact be made.  Usually a district simply votes to grant or deny a grievance.  Such decisions are upheld if any possible set of findings of fact results in the district prevailing.  Hence, a petitioner may lose before the Commissioner based on a set of hypothetical findings of fact that no member of the board of trustees actually believed.  In termination cases, boards of trustees should not be rewarded for failing to comply with the Texas Education Code by having their decisions reviewed under this deferential standard.  The Commissioner should not be required to consider every possible set of findings of fact that are supported by substantial evidence. 

Conclusions of law likewise require an administrative body to seriously consider its actions.  The Commissioner has held that a failure to announce findings of fact and conclusions of law results in the reversal of the board’s decision.  McNaughten v. Sonora Independent School District, Docket No. 094-R1-197 (Comm’r Educ. 1997).  Respondent’s failure to announce findings of fact and conclusions of law is a procedural error that is likely to lead to an erroneous decision.  Tex. Educ. Code § 21.303(d). The subcommittee’s decision should be rejected because it did not include findings of fact and conclusions of law.

Reason and Legal Justification


The requirement that a subcommittee provide written reasons and legal justifications for changes made to a recommendation of a certified hearing examiner also ensures that each subcommittee takes a hard look before making changes.  The certified hearing examiner actually hears the testimony presented.  A subcommittee has only a cold record to base its changes on.  At the very least, a subcommittee should be able to articulate why it is making a change.  To ignore the statutory mandate to do so calls into question any change made.  Respondent’s failure to provide its reasons and legal bases for its changes is a procedural error that is likely to lead to an erroneous decision.  Tex. Educ. Code § 21.303(c). Because Respondent did not properly change the Recommendation, there is no need to consider whether the subcommittee’s changes are supported by substantial evidence.

Remand


The Commissioner of Education does not have any explicit authority to remand a chapter 21 case.  The Commissioner’s role in a chapter 21 case is similar to that of a district court that receives an administrative appeal under Texas Government Code section 2001.174.  In both cases, the standard of review is substantial evidence.  However, a district court has explicit authority to remand.  Tex. Gov’t Code § 2001.174(2).  While the Education Code specifies what type of decision the Commissioner is to issue in chapter 21 cases, no remand authority is given.  Tex. Educ. Code § 21.303-304.  It is doubtful that the Commissioner has implicit authority.  In Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168 (Tex. App.-Dallas 2000, no writ), the court held the Commissioner could not abate a chapter 21 case for 120 days at the request of both parties to allow for mediation even when the Legislature has declared that the policy of this state is to encourage state agencies to use alternative dispute resolution procedures.  Tex. Gov’t Code § 2009.002.  Further, because Respondent could not change the findings of fact, remand would serve no purpose.  

Conclusion


Respondent failed to lawfully change the Recommendation of the certified hearing examiner.  The decision is unlawful because Respondent could not change the findings of fact in the Recommendation and, hence, the result. The decision is arbitrary and capricious because instead of announcing findings of fact and conclusions of law and explaining its changes, Respondent’s subcommittee did little more than state that Petitioner’s contract is terminated.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code section 21.301.

2.
The conclusions of law in the Recommendation of the certified hearing examiner are incorporated as if set out in full.

3.
A board subcommittee is required to announce a decision that includes findings of fact and conclusions of law.  Because Respondent failed to do so, its Decision is arbitrary and capricious.  Tex. Educ. Code § 21.259(a).

4.
Failing to announce findings of fact and conclusions of law is a procedural error that is likely to lead to an erroneous decision. Tex. Educ. Code § 21.303(c).

5.
A board subcommittee is required to state in writing its reasons and legal bases for changes or rejections made to a recommendation of a certified hearing examiner.  Because Respondent failed to do so, its Decision is arbitrary and capricious.  Tex. Educ. Code § 21.259(d).

6.
Failing to provide written reasons and legal bases for changes or rejections made to the recommendation of a certified hearing examiner is a procedural error that is likely to lead to an erroneous decision. Tex. Educ. Code § 21.303(c).

7.
Findings of fact may only be changed or rejected by a board subcommittee if they are not supported by substantial evidence.  Because the findings of fact of the certified hearing examiner are supported by substantial evidence, Respondent unlawfully rejected the findings of fact. Tex. Educ. Code § 21.259(c).

8.
The Commissioner lacks the authority to remand this case to Respondent to correct its errors.

9.
Because Respondent improperly terminated Petitioner’s contract, Respondent shall reinstate Petitioner and pay him any back pay and benefits from the time of discharge, or in lieu of reinstatement, Respondent shall pay Petitioner back pay and benefits and one year’s salary from the date on which Petitioner would have been reinstated.  Tex. Educ. Code § 21.304(e)(f).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.


FURTHER ORDERED that Respondent shall reinstate Petitioner and pay him any back pay and benefits from the time of discharge, or in lieu of reinstatement, Respondent shall pay Petitioner any back pay and benefits and one year’s salary from 

the date on which Petitioner would have been reinstated 


SIGNED AND ISSUED this 29th day of AUGUST, 2000.
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