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Statement of the Case


Petitioner Brenda Davidson appeals the termination of her term contract.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas.  Respondent is represented by Randall Cook, Attorney at Law, Tyler, Texas. 

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I find that the following Findings of Fact are supported by substantial evidence in the record:


1.
The recommendation of the certified hearing examiner, as adopted by the board of trustees of Mineola Independent School District, Respondent, is adopted in full and incorporated herein as if set forth in full.


2.
The requirement that the president of the board of trustees approve the agenda of board meetings is a matter of local policy and is not reviewable by the Commissioner of Education.


3.
The notice of the meeting of the board of trustees was properly posted pursuant to the Open Meetings Act, Texas Government Code Chapter 551.

4.
The parties entered into a binding contract of employment for the 1999-2000 school year in the spring of 1999.

Discussion and Further Findings

The Decision of the Board of Trustees Is Not Supported by Substantial Evidence (Lack of Good Cause)

Petitioner asserts that good cause does not exist for the termination of her 1999-2000 contract of employment.  She asserts that the findings are not supported by substantial evidence.

Fact findings that are not modified by the board of trustees cannot be overturned by the Commissioner under Texas Education Code §21.303(b)(1) unless the findings are not supported by substantial evidence.  Substantial evidence requires only more than a mere scintilla of evidence.  The issue is not whether a certified hearing examiner and the board reached the correct findings but whether some reasonable basis exists in the record for the findings.  See R.R. Comm'n of Texas v. Torch Operating Co., 912 S.W.2d 790, 792 (Tex.1995).  The evidence in the record may preponderate against the certified hearing examiner’s findings and nevertheless amount to substantial evidence.  See Id.; Lewis v. Metro. Sav. & Loan Ass'n., 550 S.W.2d 11, 13 (Tex.1977).  If substantial evidence would support either affirmative or negative findings, the certified hearing examiner’s and the board’s findings must be upheld and any conflicts resolved in favor of those findings.  See Auto Convoy Co. v. Railroad Comm'n, 507 S.W.2d 718, 722 (Tex.1974).  Petitioner bears the burden of showing a lack of substantial evidence.  Texas Health Facilities Comm’n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984).  Petitioner is unable mmet her burden in this case.

Finding No. 38 determining as an ultimate finding of fact that good cause exists for termination is supported by substantial evidence in the record and is also supported by underlying fact findings such as numbers 7, 8,10, 11, 13, 14, 15, 20, 26, 28, 31, 33, and 34.  The record contains substantial evidence that the principal issued three directives to Petitioner concerning the grades and that Petitioner failed or refused to comply with the directives.  The decision ultimately finds that good cause exists, based upon the underlying fact-findings.

Petitioner cites to a number of cases in which a single isolated incident did not result in a finding of good cause.  However, each case must be reviewed on its own merits and even if reasonable minds might differ as to whether Petitioner’s failure or refusal to perform her duties constitutes good cause, the certified hearing examiner and the board have made their determination, supported by substantial evidence.  The Commissioner cannot overturn that determination.  

The District Cannot Terminate Petitioner’s 1999-2000 Contract for Actions under the 1998-1999 Contract


Petitioner next argues that the board may not terminate her 1999-2000 contract of employment for deficiencies occurring in the 1998-1999 school year because she has substantially performed the contract.  


Respondent is correct in pointing out that because the incidents supporting the termination arose at the end of the school year after the nonrenewal notice deadline, and since the parties had already entered into a binding contract of employment for the succeeding school year, the district may propose termination for 1999-2000 school year.  To hold otherwise would result in a teacher being allowed commit termination-level offenses with impunity at the end of the school year and retain his or her employment.  See Nassar v. Dallas ISD, No. 063-R3-1198 (Comm’r Educ. 1999).  The district promptly took action to end the employment relationship immediately upon the teacher’s failure to comply.


It is noted that Petitioner has the burden to present all legal and factual issues during the local proceedings, except those matters specific in Texas Education Code §§21.301(c) and 21.302(a).  A “defense” as described by Petitioner is in fact a legal issue that must be presented at the hearing below.

The Decision Is Void Due to an Alleged Violation of the Open Meetings Act and an Alleged Violation of Local Policy


The record contains substantial evidence that the notice and posting requirements of the Open Meetings Act, Texas Government Code Chapter 551, were complied with.


Concerning the allegation that local policy was not complied with regarding approval of the agenda, a procedural defect arising under local policy does not have the effect of invalidating the action of the board of trustees unless it constitutes a procedural irregularity that is likely to have led to an erroneous decision under Texas Education Code §21.302.  This is not the case here.


Petitioner’s appeal should be denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.301.


2.
The decision of the board of trustees to terminate the 1999-2000 term contract of employment of Petitioner is not arbitrary, capricious, or unlawful.


3.
The decision of the board of trustees to terminate the 1999-2000 term contract of employment of Petitioner is supported by substantial evidence.


4.
The Open Meetings Act, Texas Government Code Chapter 551,  was not violated by the board of trustees.


5.
Any violation of local policy regarding the creation and posting of board agendas was not a procedural irregularity likely to result in an erroneous decision.


6.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, 


SIGNED AND ISSUED this ______ day of _______________________, 1999.
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