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Petitioner, Susan Ceynowa, appeals the decision of Respondent, the Brady Independent School District’s Board of Trustees, to deny her grievance regarding a salary stipend.  Margaret E. Baker is the Administrative Law Judge presiding over this case.  Kevin O’Hanlon of Austin, Texas represents Petitioner.  Trey L. Dolezal of Austin, Texas represents Respondent.  On March 17, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  No exceptions were filed.

Findings of Fact


After due consideration of the record and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner as a teacher during the 1998-99 school year.  Respondent had a stipend program that year.  The requirements for the program were set out in a document titled “Brady I.S.D. Teacher Salary Stipend Guidelines”.

2.
The stipend program offered $1,000.00 to full-time, certified teachers who met the following criteria for the school year:  (1) attended all faculty meetings, unless excused by their principal; (2) contacted all parents/guardians of their students each semester and maintained a log of such contacts; (3) missed no more than five personal/state sick days, except that absences would be excused if due to a death in the immediate family or if they lasted for three or more consecutive days and a doctor’s note was obtained verifying an illness of the employee or the employee’s immediate family member; (4) obtained twenty hours of staff development training; and (5) turned in all grades, lesson plans, records, and equipment when designated by the principal.

3.
The stipend guidelines provide that a note from a doctor for an illness of less than three consecutive days will not be excused.  The guidelines further state that a committee will review in May any extended medical leaves and recommend to the superintendent if the absence should be excused. 


4.
Petitioner was absent eight days during the school year and did not receive a stipend due to having excessive absences under the stipend guidelines.

5.
Petitioner filed a grievance regarding the denial of the stipend.  The grievance was denied at all three grievance levels.

6.
Petitioner timely filed this appeal.

Discussion
Petitioner brings this appeal under Texas Education Code section 7.057(a)(2)(A) and (B).  Petitioner alleges that Respondent breached her contract by failing to pay her a stipend.  Petitioner also claims that Respondent’s stipend policy violates Texas Education Code section 22.003(a).

Jurisdiction  


Respondent contends that the Commissioner lacks jurisdiction over this appeal.  Respondent’s arguments, however, go to the merits of the case.  Petitioner has alleged sufficient facts to invoke the Commissioner’s jurisdiction.  Respondent’s jurisdictional challenge fails.

Breach of Contract Claim
Petitioner relies on Arlington I.S.D. v. Weekley, 313 S.W.2d 929 (Tex. Civ. App.-Fort Worth 1958, writ ref’d n.r.e.), for the proposition that the stipend guidelines constitute a policy that became part of her employment contract.  Respondent disputes Petitioner’s contention and argues that the stipend was merely “a separate guideline issued to the employees of the district.”  Many teachers have recently attempted to use Weekley and related cases to argue that virtually any type of board policy is incorporated into a teacher’s contract.  Such a broad position is incorrect.  Not every board policy in existence at the time an employee enters into a contract becomes a part of the employee’s contract.  Boards adopt numerous policies that have absolutely nothing to do with employment issues.  Some board policies may have some relevance to employment but are not linked closely enough to the employment relationship as to become incorporated into employment contracts.  For instance, a policy requiring assigned parking spaces in the faculty parking lot would have implications for employees but it would not be so closely linked with the employment relationship that it would become part of the district’s employment contracts.

“Brady I.S.D. Teacher Salary Stipend Guidelines” does not look like a typical board policy.  Nevertheless, Respondent has not disputed Petitioner’s allegation that the document is a board policy.  Therefore, it is concluded that the “Brady I.S.D. Teacher Salary Stipend Guidelines” is a board policy.  The issue then is whether this policy became part of Petitioner’s employment contract.  Because the policy in question was related to compensation, which is an important issue in an employment relationship, it was a part of Petitioner’s employment contract.  See Gloria Sprencel v. Chico I.S.D., Docket No. 052-R10-1098 (Comm’r Educ. 1999).  The question now is whether Petitioner met the criteria for receiving the stipend, or, stated another way, whether the board’s decision to deny her the stipend is supported by substantial evidence.

Is Respondent’s Decision Supported by Substantial Evidence?

The local record is quite deficient and just barely meets the minimum requirements for a record under section 7.057.  Respondent provided a tape recording of Petitioner’s grievance hearing that was barely audible due to a large amount of static on the tape.  Respondent also submitted an incomplete and error-filled transcript.  Although Petitioner and her attorney made oral presentations at the hearing, the transcript only includes Petitioner’s testimony.  It is regrettable that Respondent did not take more care in preparing a record.  The record also includes a copy of Respondent’s grievance policy, a copy of Petitioner’s 1999-2000 contract, and a copy of “Brady I.S.D. Teacher Salary Stipend Guidelines” dated June 8, 1999.
  

Respondent and its administration contributed little information to the record.  The administration did not make an oral presentation, and neither the administration nor the board members questioned Petitioner.  No grievance documents or documents regarding Petitioner’s absences were made part of the record.  As a result of these omissions, the record is missing useful information about Petitioner’s absences.  The only evidence regarding Petitioner’s absences comes from the uncontested facts in the parties’ pleadings and from Petitioner’s unrebutted testimony.  

Both parties agree that Petitioner was absent eight times.  Respondent alleges that one absence was excused because it was due to a death in the family, but Petitioner does not acknowledge this.  Petitioner’s testimony about her absences was as follows:  “I missed eight days during the school year, and I prepared a memo for the committee with my physician excuses for those days over five.”  Petitioner does not allege in her pleadings that her absences were for three consecutive days.  Furthermore, her testimony does not reflect that such was the case.  Her testimony reveals that multiple doctor’s excuses were submitted to the committee.  If she had been absent for three consecutive days due to an illness, presumably, only one doctor’s excuse would have been submitted.  Under the stipend guidelines, a note from a doctor for an illness of less than three consecutive days will not be excused.  It is concluded that Petitioner was denied the stipend because she had excessive absences that were unexcused. There is substantial evidence in the record supporting Respondent’s decision to deny Petitioner a stipend.  Petitioner’s appeal fails on this point. 

Violation of Texas Education Code Section 22.003(a) 

Petitioner also asserts that the stipend policy violates Texas Education Code section 22.003(a), which provides school district employees with five days of personal leave per year.  Under the statute, a board of trustees may adopt a policy governing an employee’s use of personal leave but may not restrict the purposes for which the leave may be used.  Petitioner contends that the stipend policy, as applied to her, is unlawful because it penalized her for using leave days for reasons other than illness.

Respondent argues that its stipend policy does not restrict the purposes for which the state-granted personal leave may be used; rather, it merely limits the number of absences a teacher may have and still be eligible to receive a stipend.  Respondent’s argument is well taken.  One of the goals of the stipend program is to reward teachers who have good attendance.  To that end, the policy imposes a five-day limit on absences, except that certain absences are excused.  Petitioner was not penalized for how she used her personal leave; she was merely not rewarded for her attendance record.  Petitioner’s appeal fails on this point.

Conclusion

There is substantial evidence in the record supporting Respondent’s decisions.  Respondent’s actions were not arbitrary, capricious, or unlawful.  Petitioner’s appeal should be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057(a)(2)(A) and (B).

2.
Not every board policy in existence at the time an employee enters into a contract becomes a part of the employee’s contract. 

3.
The “Brady I.S.D. Teacher Salary Stipend Guidelines” is a board policy.  Because the policy is related to compensation, an important aspect of the employment relationship, it was a part of Petitioner’s employment contract.

4.
Petitioner was denied a stipend because she had excessive absences that did not fall within the exemptions under the stipend policy.

5.
There is substantial evidence in the record supporting Respondent’s decision to deny Petitioner a stipend.

6.
Respondent’s stipend policy does not restrict the purposes for which state-granted personal days are used; therefore, the policy does not violate Texas Education Code section 22.003(a).

7.
Respondent’s actions are supported by substantial evidence and are not arbitrary, capricious, or unlawful.

8.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.



















____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� Respondent did not include Petitioner’s contract and its stipend guidelines for the 1998-99 school year, the school year at issue.  Because Petitioner did not object to the inclusion of the documents for the 1999-2000 school year, it is concluded that the documents from the two school years contain the same or similar language with respect to the portions of the documents that are relevant to this appeal.
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