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DECISION OF THE COMMISSIONER


Petitioners, Ector County TSTA/TSTA/NEA (“ECTSTA”) on behalf of all affected employees and Bobbie Duncan on her own behalf and on behalf of all those similarly situated, appeal the decision of Respondent, the Ector County Independent School District’s Board of Trustees, to deny their grievance regarding the district’s group health insurance program.  Margaret E. Baker is the Administrative Law Judge presiding over this case.  Petitioners are represented by Truman W. Dean, Jr., of Austin, Texas.  Respondent is represented by Mike Atkins of Odessa, Texas.  The Texas Association of School Boards Legal Assistance Fund submitted an amicus brief.


On January 14, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioners’ appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
ECTSTA is a non-profit organization whose members include employees of Respondent aggrieved by Respondent’s decision to make changes to its group health insurance program.

2.
Duncan is employed by Respondent under a term contract.  ECTSTA’s members are employed under continuing, term, and probationary contracts.

3.
In March 1991, Respondent adopted policy DEB (LOCAL) which provided that the district would pay the health insurance premiums for employees who worked on regularly assigned jobs for at least twenty hours a week.  The policy  allowed employees to include their dependents on the plan by paying the premiums for their dependents through payroll deductions. 

4.
Due to a number of large claims in 1998, the district was concerned that the plan’s fund might be exhausted.  The Employee Benefits Study Committee, which was comprised of various district employees, including one ECTSTA member, and several board members, evaluated what changes could be made to the plan to ensure that there would be sufficient funds to cover future health care costs. 

5.
In November 1998, the Employee Benefits Study Committee recommended the following changes for the 1999 health plan:  (1) the district increase its monthly contibution by $40.00 per employee; (2) each employee be required to contribute $10.00 per month; (3) prescription co-payments be increased from $8.00 to $10.00 for generic drugs and from $15.00 to $25.00 for brand name drugs; (4) individual and family deductibles be increased from $350.00 and $700.00 to $500.00 and $1,000.00, respectively; (5) physician co-payments be increased from $15.00 to $20.00 per visit; and (6) the Accidental Injury Benefit be deleted.  The committee did not recommend increases to the employees’ contributions for dependent coverage.

6.
The Employee Benefits Study Committee also recommended that any employees not wishing to contribute to the plan be allowed to opt out of the plan and merely receive the hospital indemnity plan, which pays $300.00 per day when an employee is hospitalized but does not cover any other medical expenses.

7.
The board approved the recommendations of the Employee Benefits Study Committee.  In January 1999, after the committee issued its recommendations, the board amended DEB (LOCAL).  The new version of the policy provided that the district would contribute toward the insurance premiums and that employees may also be required to contribute to the fund depending on the plan’s financial obligations.  The new policy also stated that employees who did not wish to contribute to the plan would be provided with hospital indemnity coverage and other additional benefits valued at up to the district’s contribution per employee for health benefits coverage.  

8.
Petitioners filed a “class action” grievance on behalf of themselves and all other employees similarly affected regarding the changes to the group health plan.  The board denied Petitioners’ grievance.  Petitioners timely filed this appeal.

Discussion
Petitioners bring this appeal under Texas Education Code section 7.057(a)(2)(B), asserting that Respondent breached the employment contracts of the district’s employees by making changes to the group health plan and that such breaches have caused the employees monetary harm.

Representational Standing


Respondent objects to this appeal being brought as a class action on behalf of all affected employees.  An association has representational standing with respect to its members when:  (1) its members would otherwise have standing to sue in their own right; (2) the interests it seeks to protect are germane to its purpose; and (3) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.  Granbury Education Association TSTA/TSTA/NEA et al. v. Granbury I.S.D., Docket No. 087-R8-296 (Comm’r Educ. 1997)(citing Hunt v. Washington State Apple Comm’n, 432 U.S. 333, 97 S.Ct. 2434 (1997)).  All of these requirements are met with respect to ECTSTA’s members.  ECTSTA had standing to represent its affected members in the local grievance process and has such standing in this appeal.  However, neither ECTSTA nor Duncan may bring this appeal on behalf of all the affected employees because there is no evidence that all affected employees want ECTSTA or Duncan to represent them.  The employees who are not members of ECTSTA have not exhausted their local administrative remedies.  Only ECTSTA, on behalf of its affected members, and Duncan have standing to bring this appeal.

Breach of Contract Claims


Relying on cases holding that operational policies adopted by a school board prior to making an employment contract with a teacher form part of the contract, Petitioners argue that the health insurance plan in effect after the unilateral resignation deadline expired and the salary schedule for the 1998-99 school year were incorporated into the employees’ contracts and could not be changed after the employees could not unilaterally resign.  Petitioners also contend that the contracts used by the district contain language incorporating the health insurance plan into the contract.

Was the insurance plan part of the employment contracts?


Petitioners’ allegation that there is language in the employment contracts that incorporates the district’s group health insurance plan is incorrect.  There is no such language in any of the contracts.  Unlike the employment contracts used by many school districts, the contracts in the instant case do not contain a provision stating that the contract is subject to board policies or that the employee must comply with all board policies.  Respondent, however, had several board policies dealing with health insurance in effect during the relevant time period.  The policies that are relevant to the issues in this case are two versions of DEB (LOCAL).

The version of DEB (LOCAL) adopted in March 1991 provided that the district would pay the health insurance premiums for employees who worked on regularly assigned jobs for at least twenty hours a week.  The policy allowed employees to include dependents on the group plan by paying the premiums for dependents through payroll deductions.  In January 1999, after the Employee Benefits Study Committee issued its recommendations, the board amended DEB (LOCAL).  The new version provided that the district would “contribute” toward the premiums and that employees may also be required to contribute to the fund depending on the plan’s financial obligations.  The new policy provided that employees who did not wish to contribute would be provided with hospital indemnity coverage and other additional benefits valued at up to the district’s contribution per employee for health benefits coverage.  

Not all board policies are incorporated into an employee’s contract.  See Goodale v. Joshua I.S.D., Docket No. 001-R10-998 (Comm’r Educ. 1999).  Board policies cover a variety of subjects, some of which have little or no relevance to employment issues.  Because DEB (LOCAL) relates to an employment matter that was in all likelihood very relevant to most employees when they entered into their employment contracts, it is concluded that the old version of DEB (LOCAL) was a part of Petitioners’ contracts at the beginning of the 1998-99 school year.

Did the changes to the insurance plan and DEB (LOCAL) breach Petitioners’ contracts?


The question now becomes whether Respondent’s subsequent changes to the health insurance plan and DEB (LOCAL) constituted a breach of Petitioners’ employment contracts.  Id.  School boards can change virtually all of their policies without running the risk of breaching an employee’s contract, with a few exceptions.  De la Rosa v. Harlandale I.S.D., Docket No. 045-R10-1196 (Comm’r Educ. 1997).  The most notable exception to the general rule is that a district cannot lower its salary schedule after teachers can no longer unilaterally withdraw from their contracts.


Petitioners argue that Respondent’s action was tantamount to a mid-year salary reduction.  Petitioners’ claim fails for several reasons.  First, Texas Education Code section 22.005(c) provides that a board of trustees “may amend or cancel the district’s health care plan at any regular or special meeting of the board.”  Furthermore, section 22.005(b) allows boards of trustees to decide how health care costs are to be allocated between districts and employees.  These provisions were part of Petitioners’ contracts.  Central Educ. Agency v. George West Indep. Sch. Dist., 783 S.W.2d 200, 202 (Tex. 1989)(laws that subsist at the time and place of the making of a contract enter into and form a part of it).  Respondent had the right under the terms of Petitioners’ contracts to modify the group insurance plan at any time during the school year provided it did so at a regular or special meeting, which it did.  Second, Respondent did not unilaterally reduce Petitioners’ salaries mid-year.  Respondent deducted $10.00 from an employee’s paycheck only if the employee authorized the deduction.  The employees could opt out of the plan.  This differs from a board reducing the salaries on its salary schedule after the school year has begun.
  Respondent’s actions did not breach Petitioners’ contracts.

Conclusion

Texas Education Code section 22.005(c) provides that a board “may amend or cancel the district’s health care plan at any regular or special meeting of the board.”  Section 22.005(b) allows boards to decide how health care costs are to be allocated between districts and employees.  These statutory provisions were incorporated into Petitioners’ employment contracts.  Therefore, Respondent did not breach Petitioners’ contracts by modifying the health insurance plan or by amending policy DEB (LOCAL).  Respondent also did not unilaterally reduce Petitioners’ salaries mid-year.  Petitioners could elect to contribute to the insurance plan or to opt out of it.  Petitioners have not stated a claim for breach of contract, and their appeal should be denied.

Conclusions of Law
After due consideration of the pleadings, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057(a)(2)(B).


2.
An association has representational standing with respect to its members when: its members would otherwise have standing to sue in their own right; the interests it seeks to protect are germane to its purpose; and neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.  ECTSTA has standing to represent its affected members in this appeal.  

3.
Neither ECTSTA nor Duncan have standing to bring this appeal on behalf of all affected employees because there is no evidence in the local record that the individuals who are not members of ECTSTA desire to have ECTSTA or Duncan represent them.  Therefore, not all of the affected individuals have exhausted their local administrative remedies.


4.
There is no express language in the employment contracts used by Respondent regarding the district’s group health insurance plan.


5.
At the beginning of the 1998-99 school year, the old version of DEB (LOCAL), which provided that the district would pay the full amount of each eligible employee’s insurance coverage, formed part of Petitioners’ contracts.


6.
A school board can change virtually all of its policies without breaching an employee’s contract.  The most notable exception to this rule is that a district cannot lower its salary schedule after teachers can no longer unilaterally resign.

7.
Laws that subsist at the time and place of the making of a contract become a part of it, as if they were expressly referred to or incorporated in its terms.

8.
Texas Education Code section 22.005(c) provides that a board “may amend or cancel the district’s health care plan at any regular or special meeting of the board.”  Section 22.005(b) allows boards to decide how health care costs are to be allocated between districts and employees.  These provisions were part of Petitioners’ employment contracts.  Respondent had the right under the terms of Petitioners’ employment contracts to modify the health insurance plan and DEB (LOCAL).  

9.
Respondent did not unilaterally reduce employees’ salaries mid-year.  Respondent deducted $10.00 from an employee’s paycheck if the employee authorized the deduction.  The employees could elect to contribute to the plan or to opt out of it.  

10.
Respondent’s actions did not breach Petitioners’ contracts.

11.
Respondent’s actions were not arbitrary, capricious, unlawful or unsupported by substantial evidence.

12.
Petitioners’ appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioners’ appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.







____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

�Though not relevant to the legal analysis in the case, it deserves mention that Respondent increased its monthly contribution to the health care fund by $40.00 per employee.  This reflects that Respondent was not lessening its role in bearing the majority of the costs of the health plan.  Respondent continued to bear the bulk of the expenses of the plan and attempted to minimize the contributions of the employees.
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