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Petitioner, Donna Mata, appeals the decision of the United Independent School District board of trustees, Respondent, to deny her contract grievance.  Christopher Maska is the Administrative Law Judge appointed to hear this cause.  Petitioner is represented by Katherine L. Duff, Attorney at Law, Austin, Texas.  Respondent is represented by Robert Schulman, Attorney at Law, San Antonio, Texas.


On March 7, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted as specified.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Respondent has employed Petitioner since the 1992-93 school year.  

2.
On February 26, 1999, the Texas Education Agency determined that Petitioner was entitled to three years of service credit for teaching at parochial schools during the 1985-86 school year and during the 1990-92 school years.

3.
Respondent did not calculate Petitioner’s salary for the 1992-1998 school years by giving Petitioner credit for the school years mentioned in Finding of Fact 2.

4.
On May 4, 1999, Petitioner filed a grievance asserting that Respondent had under paid her for the 1992-99 school years.  Respondent decided to pay Petitioner for the 1998-99 school year taking into account the three school years mentioned in Finding of Fact 2.  However, Respondent denied Petitioner back pay for the 1992-98 school years.

5.
Petitioner’s continuing contract reads in part:

3.  This contract is conditioned on Employees satisfactorily providing the teacher’s certification, service records, teaching credentials, oath of office, negative evidence of tuberculosis report submitted on an annual basis at the beginning of each school year, and other records required by law, the Texas Education Agency, or the District.  False statements, misrepresentations, or fraud by the Employee in or concerning any required records or in the employment application may be grounds for dismissal.

.  .  .  .

11.  It is expressly agreed that if through mistake, misrepresentation or error, a salary other than the state scale and local increment applicable to the employee is paid, the correction to the proper amount should be retroactive to the date of the contract and adjusted immediately, and any amount paid in excess shall be deducted in equal increments from the employee’s salary for as many months as are remaining under the term of this contract.

6.
During the grievance proceedings, Respondent did not raise the issue of whether Petitioner complied with its requirement to file a grievance within fifteen days.

7.
Due to mistake, misrepresentation, or error, Petitioner has not been paid the proper salary for the 1992-98 school years.

Discussion


Petitioner contends that, except for the 1998-1999 school year, Respondent has failed to fully compensate her under her contracts by not giving her credit for having taught three years at parochial schools before working for Respondent.  Respondent contends that Petitioner failed to exhaust administrative remedies and failed in her responsibility to provide service records; that the salary correction clause does not apply; that Petitioner’s contract only allows for corrections to be made during one school year; and that a four-year statute of limitations applies.

Exhaustion


Respondent contends that Petitioner failed to comply with its policy DGBA, which requires that grievances must be filed within fifteen days of the time the employee knew or should have known of the events in question.  One can argue that Petitioner should have become aware of the problem each year when Respondent provided her with documentation reflecting her total years of experience
.  However, Respondent does not prevail because it did not make this timeliness argument at any point during the local grievance process.  The administration never asserted that either the DGBA timeline or the fifteen-day timeline was violated.  Respondent’s claim that the record shows that the DGBA timeline issue was raised by implication is not persuasive.  The conclusion in the Level II decision that “you had not filed a formal request for reclassification until the 1998-1999 school year” was not sufficient to put Petitioner on notice that the Respondent was alleging a violation of policy DGBA.  If this statement were based on the fifteen-day rule, Respondent would have denied increased compensation for even the 1998-99 school year.  The statement in the Level II decision indicates that Respondent was asserting a basis other than the fifteen-day rule, since it did correct Petitioner’s salary for the current year.  In fact, Respondent makes the argument that the contract itself limits correcting compensation to the current year.  The Level II decision does not provide notice of anything more than that the district believes that the contract allows only one year of recovery. 


Because this is a substantial evidence appeal, it is not proper for Respondent to raise the argument concerning the fifteen-day rule for the first time before the Commissioner.  By not raising the timelines based on board policy at the local level, Respondent waived the timeliness issue. See Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71,75 (Tex. 2000)(holding that statutory timelines for filing are not jurisdictional).

Contract Provisions

There are two provisions of Petitioner’s contracts that have received considerable discussion.  Paragraph 11 in the contract
 provides that salaries improperly paid due to mistake, misrepresentation, or error will be corrected.  Paragraph 3 in the contract
 provides that it is the teacher’s responsibility to provide service records.  Respondent contends that because it did not make a mistake, Petitioner cannot rely on Paragraph 11.  Respondent notes that the record indicates that it did not have a copy of Petitioner’s parochial school service records until the 1998-99 school year.  Respondent asserts that under Paragraph 3, it was Petitioner’s responsibility to provide the service records.  While it was Petitioner’s responsibility to provide the records, this does not resolve the case.  Paragraph 11 applies if either party makes a mistake.  Obviously, a mistake was made.  Therefore, Paragraph 11 requires that Petitioner be paid her correct salary.  This does not mean that Paragraph 3 has no effect but it does not prohibit the proper salary from being paid.

One-Year Limit

Respondent argues that Paragraph 11 only allows one year of recovery.  One can view the continuing contract arrangement as a series of one-year contracts.  Essential contract terms such as days of service and compensation can be changed each year.  Sanford v. La Porte Independent School District, Docket No. 262-R3-593 (Comm’r Educ. 1994); Weslaco Federation of Teachers v. Weslaco Independent School District, Docket No. 058-R10-1295 (Comm’r Educ. 1998).  Assuming for purposes of argument that a continuing contract is a series of one-year contracts does not avail Respondent.  In that case, each one-year contract would have a Paragraph 11.  While Respondent may or may not have the right to unilaterally change Paragraph 11 if proper notice is given, Respondent did not do so.  

Four-year limit

Respondent argues that the four-year statute of limitations period for contracts applies.  Tex. Civ. Prac. & Rem. Code § 16.004.  The Commissioner has ruled that statutes of limitation apply to contract recovery.  Callip v. Houston Independent School District, Docket No. 052-R3-1297 (Comm’r Educ. 1998).  The result is that Petitioner is entitled to recovery for the years 1995-98.  It should be remembered that Petitioner received full compensation for the 1998-99 year.

Conclusion

Because Petitioner’s contract has a provision requiring that salary corrections be made if the wrong salary is paid due to mistake, misrepresentation, or error, Petitioner is entitled to back pay.  Petitioner is entitled to the difference between the amount she was paid and the amount she should have been paid.  Petitioner has already been fully compensated for the 1998-99 school year.  The statute of limitations bars recovery prior to the 1995-96 school year.

Rely to Exceptions to the Proposal for Decision

Respondent contends that it raised the timeline issue and that salary correction applies only to its mistakes.  Changes have been made throughout and a new Conclusion of Law No. 2 has been added.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(b).

2.
Contracts are construed against the drafter.

3.
Since Respondent did not raise the argument at the local level that Petitioner’s grievance was untimely under policy DBGA, Respondent has waived this claim.

4.
Paragraph 11 of Petitioner’s contract overrules the requirement of filing a grievance within fifteen days as to overpayment or underpayment.

5.
Petitioner’s contract requires that compensation will be corrected if she is either underpaid or overpaid due to a mistake, misrepresentation, or error.  For the 1992-1998 school years, Petitioner was underpaid due to mistake, misrepresentation, or error.

6.
The four-year statute of limitations applies.  Petitioner cannot collect for underpayment for the 1992-95 school years.  Tex. Civ. Prac. & Rem. Code § 16.004.

7.
Petitioner is entitled to receive the difference between the pay she received and the pay she should have received, taking into consideration her three years teaching at parochial schools, for the 1995-98 school years.

8.
Petitioner has been properly compensated for the 1998-99 school year.

9.
Petitioner’s appeal is granted as specified above.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED as specified above.


SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.






___________________________________






JIM NELSON






COMMISSIONER OF EDUCATION
� It is not certain that Petitioner should have known that there was a problem.  The unrebutted testimony was that the district told Petitioner that her parochial school experience did not count for purposes of calculating her salary. 


� An identical provision appears in the 1993-94 and the 1994-95 probationary contracts.


� An identical provision appears in the 1993-94 and the 1994-95 probationary contracts.
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