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DECISION OF THE COMMISSIONER

Petitioner, Texas Education Agency, Division of Driver Training, requests that action be taken against the instructor license of Respondent, Jose M. Gonzalez, and the license of Respondent, Excel Defensive Driving School.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Raul Gonzalez of Austin, Texas.  Respondents are represented by Richard E. Mattersdorff of El Paso, Texas.

On May 22, 2000, the Administrative Law Judge issued a Proposal for Decision recommending that Respondents’ instructor and school licenses be revoked.  No exceptions were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
Jose M. Gonzalez holds driver safety instructor license #07358392.  Excel Defensive Driving School holds license number (C1319).

2.
On December 29, 1999, Jose M. Gonzalez conducted a driver safety class for Excel Defensive Driving School from 6:00 p.m. to 9:00 p.m.  Nine students attended the class and were given three hours of instruction.  While the class was scheduled to continue the next day, Jose M. Gonzalez informed the students that they did not have to return.  He also told the students which questions would be on the test.

3.
Jose M. Gonzalez submitted a verification of completion document to his course provider that states he conducted a driver safety course on December 29, 1999 from 4:00 p.m. to 10:00 p.m. for fourteen students and that all fourteen students completed the entire six-hour course.

4.
The five individuals that were listed on the verification of completion document who did not attend class on December 29, 2000 never received any instruction in driver safety from Jose M. Gonzalez or Excel Defensive Driving School.

5.
Jose M. Gonzalez was ill on December 29, 2000.

6.
Students take driver safety courses for a number of reasons, including lowering insurance costs and getting traffic tickets dismissed.

Discussion

Respondents admit most of the Findings of Fact.  They argue, however, that the five students who were not in the class on December 29, 2000 attended a class on another day and contend that a lesser punishment than revocation is appropriate.

If the only issues involved the shortening of class time, Respondents may be correct.  A range of penalties has been assessed for shortening courses.  The least penalty assessed was a sixty-day suspension in Texas Education Agency, Division of Propriety Schools, Veterans Education and Driver Training v. Williams, Docket No. 137-PS-1294 (Comm’r Educ. 1995).  In Williams, an instructor tutored a student who needed to complete the course by the next day.  The class lasted only two hours and twenty minutes.  The most severe penalty assessed was revocation in Texas Education Agency, Division of Driver Training v. Peralta, Docket No. 100-PS-598 (Comm’r Educ. 1998).  In Peralta, the owner of a school advertised and taught a four-hour course for over three months.  Moreover, the judge video, which informs students that a $500 reward is available for reporting that a full course is not taught, was not shown.

In the present case, Mr. Gonzalez presented a three-hour course to nine students.  He also did not show the judge video.  While this conduct is more serious than that in Williams, it is not as serious as that in Peralta.  It is concluded that Mr. Gonzalez would not have shortened the course, except for his illness.  This action by itself warrants a suspension.  Mr. Gonzalez should have found a substitute or canceled or rescheduled the class.  Instead, he allowed persons to present courts and insurance companies documents that falsely represent that they completed a driver safety course.

The five students that were credited by Mr. Gonzalez as attending the course when they did not attend present a more serious issue.  While Mr. Gonzalez contends that these individuals attended his course on another day, this is not believable.  The document he signed reads, “My signature on this form certifies that the foregoing statements on this record are true and correct.”  Further, his contention that the course provider told him that he could claim on the same form students who were taught on different days as being taught on the same day is refuted by the course provider.  It is concluded that Respondents sold certificates of completion to five individuals who received no instruction.  This conduct merits the revocation of Respondents’ licenses.

Conclusion


Because Respondents shortened one course for nine students by three hours and sold five certificates of completion to individuals who did not receive instruction, Respondents’ licenses should be revoked.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Vernon's Texas Civil Statutes article 4413(29c) section 13(f).

2.
A driver safety school’s instructors and owners are required to be of good moral character. Vernon's Texas Civil Statutes article 4413(29c) section 13.

3.
An owner or instructor who falsifies documents does not possess good moral character.  Title 19, Texas Administrative Code, Section 176.102 (E).

4.
Jose M. Gonzalez lacks good moral character.

5.
Each driver safety course is required to consist of 360 minutes of which there must be 300 minutes of instruction. 19 Tex. Admin. Code § 176.110(a).  Respondents violated this provision by providing a course that lasted only 180 minutes.

6.
Respondents took action to cause uniform certificates of completion to be issued to nine students who received only 180 minutes of instruction and to five students who received no instruction in violation of Vernon's Texas Civil Statutes article 4413(29c) section 9(6) and 9(7) and Title 19, Texas Administrative Code, Section 176.110(a).

7.
Respondents failed to show the required videos in violation of Title 19, Texas Administrative Code, Section 176.110(a).

8.
Respondents’ instructor and school licenses should be revoked.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Respondents’ instructor and school licenses be, and are hereby, REVOKED.

SIGNED AND ISSUED this 5th day of SEPTEMBER, 2000.
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JIM NELSON
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