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Statement of the Case


Petitioner, Florence Wiggins, appeals the decision of the board of trustees of Respondent, Port Arthur Independent School District, to deny her grievance requesting retroactive pay and a salary adjustment.  

Margaret E. Baker was appointed by the Commissioner of Education as Administrative Law Judge to preside over this case.  Petitioner is represented by Bruce A. Coane, attorney at law, Houston, Texas.  Respondent is represented by Tanner T. Hunt, Jr., attorney at law, Beaumont, Texas.  Respondent filed a Motion to Dismiss which shall be the basis of this decision. 

On July 19, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for untimely filing.  No exceptions were filed.

Findings


After due consideration of the pleadings and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
Petitioner is employed as an educational diagnostician by Respondent.

2.
On or about October 10, 1998, Petitioner was afforded a Level IV grievance hearing regarding her request for retroactive pay and a salary adjustment.

3.
Petitioner was informed by a letter dated October 20, 1998 that the board had voted to uphold the superintendent’s decision denying her grievance.

4.
Petitioner filed this appeal on June 22, 1999, more than eight months after the board’s decision to deny her grievance.

Discussion

Respondent correctly asserts in its Motion to Dismiss that Petitioner’s appeal is untimely.  A Petitioner must file with the Commissioner a petition for review within 45 calendar days after the decision, order, or ruling complained of was first communicated to the petitioner.  19 Tex. Admin. Code §157.1051(a).  As stated above, Petitioner’s Level IV grievance hearing was held on or about October 10, 1998, and the board’s decision was communicated to Petitioner by a letter dated October 20, 1998.  Petitioner did not file her Petition for Review until eight months after the board’s decision.

Because Petitioner failed to file her Petition for Review within 45 days of the occurrence of the action of which she complains, Petitioner’s appeal should be dismissed as untimely.

Conclusions of Law

After due consideration of the pleadings, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
Because Petitioner did not file her Petition for Review within 45 days after the decision, order, or ruling complained of was first communicated to her, the appeal is untimely.

2.
Petitioner’s appeal should be dismissed without hearing for untimely filing.  19 Tex. Admin. Code §157.1056(a).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for untimely filing.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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JIM NELSON
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