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Statement of the Case

Petitioner, Rayford Gibson, appeals the decision of Respondent, Tatum Independent School District, to terminate his term contract.


Christopher Maska was the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner was represented by Ron Adkison, Attorney at Law, Henderson, Texas.  Respondent was represented by JoAnn S. Wright, Attorney at Law, Irving, Texas.

Findings of Fact 


After due consideration of the record, in my capacity as Commissioner of Education, it is determined that the following Findings of Fact are supported by substantial evidence:

1. On October 5, 1999, Respondent, Tatum Independent School District, voted to modify the recommendation of the certified hearing examiner and to terminate Petitioner’s, Rayford Gibson’s, term contract.

2. On October 20, 1999, Petitioner filed his Petition for Review.

3. All findings of fact in the Decision of the board of trustees are adopted as if set out in full, with the exception of amended Conclusions of Law 3 and 4, as specified below in Conclusions of Law 16-20.

Discussion


Petitioner contends that there is not just cause to terminate his contract, the decision is arbitrary and capricious and that it is not support by substantial evidence.  Petitioner further contends that he was not given proper notice of the charges.  

Notice


Petitioner argues that the proof at the hearing does not match the charges in the notice letter.  In particular, Petitioner contends that he was not given notice concerning charges about his inadequacies as a teacher and, in particular, to allegations about keeping a grade book.  While there was some general discussion of Petitioner’s teaching abilities, this was appropriate as it was related to charges that were properly noticed.  However, the Decision of the board of trustees does not rely on allegations concerning Petitioner’s teaching ability.  Even if there was error in allowing testimony as to Petitioner’s teaching abilities, the error was harmless.  Tex. Educ. Code           § 21.303 (c).

The issue about Petitioner’s manufacturing a grade book comes within the notice letter.  A letter of proposed termination is treated as a pleading.  Kinsey v. Quinlan Independent School District, Docket No. 104-R2-598 (Comm’r Educ. 1998).  It is liberally construed unless special exceptions are made.  Petitioner did not file special exceptions.  It is determined that the grade book issue is encompassed by two allegations in the notice letter:

3.
You made misrepresentations and distorted facts to the High School Principal and/or the Superintendent regarding the circumstances of certain events when you were alone with the female student.

7.
You deliberately distorted facts to this student and about this student.

While these allegations are general, it is the responsibility of a petitioner to file special exceptions if a clarification of issues is desired.  Petitioner had notice of the grade book charge.  Petitioner also failed to timely object to the testimony in question.  By failing to object, Petitioner waived this argument.  Further, contrary to Petitioner’s claims, the allegations concerning the grade book are supported by substantial evidence.

Alone


Petitioner contends that there is no evidence that he was alone with the female student.  There is substantial evidence that Petitioner and the student were alone together.  Just because there were many people in the building does not mean that Petitioner and the student could not be alone in the office.  The fact that Petitioner told his superintendent that he just stood at the office door and answered the student’s questions, when in fact he did go inside the office, is telling.  It indicates strongly that Petitioner knew that he was violating the directive by being alone with the student in the office.

Directives


After rumors had spread throughout the school and the community that Petitioner was dating a student, Petitioner was directed never to be alone with the student and not to give the student special privileges.  Petitioner contends the directives are unconstitutionally vague, that they violate the right of free association, that they denied the student an equal educational opportunity and that the directives themselves exposed the student to ridicule and embarrassment.

Vagueness


Petitioner contends that the directives were unconstitutionally vague.  He alleges that a reasonable person would not know what “alone” and “special privileges” mean.  Petitioner is mistaken.  A reasonable person who is directed not to be alone with another does not routinely meet the other in an office when no one else is in the office.  A reasonable person knows that creating independent study courses that have not been approved by the board of trustees for a student is giving that student a special privilege. This is particularly so when the teacher schedules an independent study course for the same time that he is teaching another class full of students.  Teachers are expected to spend their class time assisting their students.  Why the students in the regular course did not need a teacher for the whole class period has not been explained.  Petitioner only offered independent study courses to his son and the student who was the subject of the written directive.  Petitioner was not confused as to the meaning of the directives.  He just chose to ignore them. 

Even assuming that the directives were unclear, Petitioner should have sought clarification.  Good cause for termination has been defined as follows:

“Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App.--Houston [1st Dist.] 1992, no writ).  A person of ordinary prudence will seek clarification when a directive is unclear.  A teacher cannot lie behind the log and only object to a directive in the context of a termination proceeding.  If a teacher is confused as to the meaning of a directive, the teacher is obligated to seek clarification.

Free Association and Equal Opportunity


Romantic relationships between teachers and students are issues that schools must take seriously.  When rumors spread that Petitioner was engaged in a romantic relationship with a student, he was properly directed to take action so as to avoid the appearance of impropriety.  Even rumors that are untrue can have real effects.  Mere rumors of a teacher-student romance can poison the school environment.  In this case, there was testimony that female students would not take Petitioner’s classes because they did not want anyone to think that they were having a relationship with Petitioner.  Directing Petitioner not to be alone with the student and not to give her special privileges was a reasonable response to the situation.


Petitioner’s contentions about free association and equal educational opportunities are misplaced.  Teachers have limited free association rights when they are teaching or performing school functions.  Teachers rarely get to select their students.  Usually students are assigned to a teacher with limited teacher input.  Teachers are required to conduct themselves as professionals.  Teachers, in their relationships with students, are held to a higher standard of behavior than are other adults.  School districts do have the authority to regulate teachers’ behavior so that the educational mission of the district can be carried out.  Likewise, the requirement of providing equal educational opportunity is not infringed when a district takes reasonable steps to quash harmful rumors.  The directives in this case were reasonable.  Equal educational opportunity was not denied.

Unwise Directives?


The record does not support Petitioner’s claim that the directives themselves exposed the student to ridicule.  In effect, Petitioner is arguing that the situation could have been handled better.  This is not an issue for the Commissioner to decide.  School districts have broad discretion in determining what is the best policy to follow.  The district chose a reasonable way to deal with the situation.

Good Cause for Termination

Both Petitioner and Respondent contest the certified hearing examiner’s good cause determination.  The certified hearing examiner did not find good cause for termination.  However, he did find good cause for a one-year suspension without pay followed by a one-year probation
.  The Decision of the board of trustees found that good cause existed for termination.  While it is perhaps a fine distinction to say that a teacher’s actions constitute good cause for a one-year suspension without pay and a return to probationary status, but that the actions do not constitute good cause for termination, such a distinction can be made.  Petitioner contends that good cause does not exist for any adverse action.  Respondent contends that good cause exists for 

termination.


In examining Petitioner’s claim that there is not good cause for termination, it is important to look at the Decision of the board of trustees.  The board’s Decision adopted the recommendation of the certified hearing examiner but changes were made to some of the labeled conclusions of law.  For several reasons it is difficult to determine just what the findings of fact in this case are.  For example, almost all of the numbered findings of fact are mere recitals of testimony.  Most follow the form that X stated, admitted, or said Y.  Such a finding does not mean that what X said is true.  It only means that X stated, admitted, or said Y.  Findings of fact need to specify what actually happened.  Looking only at the numbered findings of fact, it is impossible to determine what happened.


Fortunately, the Commissioner has held that a finding of fact found anywhere in a decision of a board of trustees will be considered to be a finding of fact.  Boyer v. Austin Independent School District, Docket No. 062-R3-1296 (Comm’r Educ 1996).  In the discussion section, there are findings of fact that address the central issues in this case.  In general, four violations are found.  Petitioner was found to have been alone with a student after receiving a written order not to be alone with the student.  Petitioner gave the student special privileges in violation of a written directive. Petitioner manufactured a false grade book.  Petitioner lied about being alone with the student during the investigation.  These findings constitute good cause to suspend a contract for a year without pay and to return the teacher to probationary status.  All the violations are significant.  Disobeying written directives, lying, and fabricating documents certainly constitute good cause for the penalties recommended by the certified hearing examiner. 


Respondent contends that these violations also constitute good cause for termination.  However, the Commissioner has held that good cause is a finding of fact.  Perez v. Laredo Independent School District, Docket No. 040-R2-1196 (Comm’r Educ. 1996).  Conclusions of Law 3 and 4 in the recommendation of the certified hearing examiner read:

3. The record and proof submitted would not justify a discharge.

4. District does not have good cause for discharging teacher.

While labeled conclusions of law, these are findings of fact.  Hence, Respondent could only change them if they are not supported by substantial evidence.  A finding that there is not substantial evidence is a determination that no reasonable decision-maker could have made such a finding.


Respondent contends that previous Commissioner’s decisions indicate that Petitioner’s actions merit termination.  Respondent argues that the Commissioner has held that the failure to follow directives and policies merits termination and cites Barksdale v. Galveston Independent School District, Docket No. 024-R2-993 (Comm’r Educ. 1995); Caussey v. Fort Worth Independent School District, Docket No. 303-R2-694 (Comm'r Educ. 1997);and Harries v. Burkeville Independent School District, Docket No. 047-R2-1197 (Comm’r Educ. 1998).  Respondent is certainly correct that a failure to follow policies can result in termination.  However, to prevail in this argument Respondent must show that the underlying findings of fact must necessarily lead to the conclusion that good cause for termination does exist.  If the decision could go either way, the finding of fact as to good cause must be affirmed.  Respondent can demonstrate that the underlying findings do show that Petitioner failed to follow written directives and that these directives were important.  However, there are also underlying findings that question the seriousness of the violation.  For example, as to previous violations of the directives, the Decision of the board of trustees finds:

The District merely gave him advice after each such incident.  The District continued to renew Teacher’s contract, continued not to investigate those allegations.

Proposal for Decision
, p.17.  

The District had not taken appropriate disciplinary action during Teacher’s past.  Further, the District had at least constructive knowledge that Teacher was teaching Student one-on-one.

Proposal for Decision, p. 20.

One could conclude that the district’s inaction shows that the violation of directives was not serious enough to constitute good cause for termination.  While one could also conclude that any inaction by the district does not foreclose a finding of good cause for termination, there is substantial evidence to support the finding that good cause does not exist for termination concerning the violation of directives.

As to the finding that Petitioner manufactured a false grade book, the certified hearing examiner also found:

There is no proof that the grades were not real, but only that the Teacher had not kept grades as required and then manufactured the books to clear himself on any wrongdoing.

Proposal for Decision p.19.  Hence, the findings are not that Petitioner falsified grades, but instead that he failed to make timely entries in his grade book for one student.  Spears v. Midland Independent School District, Docket No. 126-R2-490 (Comm’r Educ. 1990) does not apply because that case involved the falsification of grades.  A reasonable finder of fact could conclude that Petitioner’s failure to properly keep a grade book alone, or coupled with the violations of directives, does not constitute good cause to terminate a contract.


As to the charge of lying during the investigation, the certified hearing examiner found that:

Lying during an investigation is wrong.  He would not have lied and stated he would just stand at the office door and answer Student’s questions, unless he at least had some suspicion that he had violated the directive.  There exist no mitigating factors in this incident.

Proposal for Decision, p.19.  The question here is whether a reasonable finder of fact can conclude that lying during an investigation as to the possible violation of a written directive with no mitigating circumstances does not constitute good cause for termination.  It is determined that one cannot so conclude.  Such behavior is not performing as a person of ordinary prudence would under the same or similar circumstances.  With no mitigating circumstance, one must conclude that lying to cover one’s tracks during an investigation is per se grounds for termination.  Since there is not substantial evidence to support what are labeled Conclusions of Law 3 and 4 as to lying, Respondent properly changed these findings of fact.  Respondent’s decision to terminate Petitioner’s term contract is supported by good cause.

Swearing In


In this case, the court reporter administered the oath to the witnesses.  While court reporters may swear in witnesses, the Texas Education Code specifically gives a certified hearing examiner the authority to administer oaths.  Tex. Educ. Code             § 21.255 (a).  The better policy for certified hearing examiners would be to personally administer oaths.  A certified hearing examiner, by virtue of conducting the hearing, will likely be looked upon as a person having greater authority than the court reporter.

Conclusion


Because Petitioner lied in an attempt to conceal facts during an investigation, Respondent has good cause to terminate his term contract. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact , in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code section 21.301.

2. The conclusions of law in Respondent’s Decision are incorporated as if set out in full.  

3. A notice of proposed termination acts as a pleading and will be liberally construed unless special exceptions are filed.  Since Petitioner did not file special exceptions, the notice of proposed termination in this case is liberally construed.

4. The notice of proposed termination informed Petitioner that misrepresentations and distortions of fact would be at issue.

5. Petitioner had notice that the fabrication of the grade book would be at issue.

6. Petitioner’s failure to timely object to testimony concerning the grade book waived any objection he might have to the testimony.

7. The findings that Petitioner violated written directives concerning being alone with a student and giving special privileges to the student are supported by substantial evidence.

8. The findings that Petitioner manufactured a grade book are supported by substantial evidence. 

9. The findings that Petitioner lied during the investigation are supported by substantial evidence.

10. The written directives that Petitioner not be alone with the student and that he not give the student special privileges were sufficiently clear to be understood by a reasonable person.  These directives are not unconstitutionally vague.

11. A teacher has a duty to seek clarification if he believes a directive is unclear.  Petitioner did not seek clarification of the directives.

12. School districts do have the authority to regulate teachers’ behavior so that the educational mission of the district can be carried out.

13. The directives do not violate either Petitioner’s or the student’s rights to equal educational opportunity or free association.

14.  “Good cause” for discharging an employee is defined as the failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

15. Whether or not a finding of fact is labeled as such in a decision of a board of trustees, it will be considered to be what it is.

16. Good cause for terminating a contract is a finding of fact.

17. Conclusions of Law 3 and 4 in the recommendation of the certified hearing examiner are findings of fact.

18. Conclusions of Law 3 and 4 in the recommendation of the certified hearing examiner are not supported by substantial evidence insofar as they hold that lying during an investigation with no mitigating circumstances is not good cause to terminate Petitioner’s contract.

19. Respondent properly changed Conclusions of Law 3 and 4 in the recommendation of the certified hearing examiner insofar as the finding that Petitioner lied during an investigation without mitigating circumstances constitutes good cause to terminate his contract.

20. Conclusions of Law 3 and 4 in the certified hearing examiner’s recommendation are supported by substantial evidence insofar as they hold that the violation of directives and the falsification of the grade book in this case are not sufficient to warrant termination, but only suspension for one year and a return to probationary status. 

21. Petitioner’s appeal is denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 8th day of DECEMBER, 1999.






__________________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

�  While it is an open question whether a teacher can be returned to probationary status as a result of a termination hearing, neither Petitioner nor Respondent has made this argument.  Tex. Educ. Code § 21.106.


�  While the document issued by the certified hearing examiner is entitled “Proposal for Decision, the statute itself uses the term “recommendation”.  Tex. Educ. Code §§ 21.257, 21.258.
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