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Statement of the Case


Petitioner, Charlene Fowler, appeals the decision of Respondent, La Porte Independent School District’s Board of Trustees, to deny her grievance regarding her summative annual appraisal.  

Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Kevin F. Lungwitz, attorney at law, of Austin, Texas.  Respondent is represented by J. David Thompson, III and Phillip D. Fraissinet, attorneys at law, of Houston, Texas. 

On August 26, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted in part and denied in part, as specified in the decision.  Exceptions were timely filed and considered.  No reply was filed.

Findings


After due consideration of the record and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
Petitioner was employed as a special education teacher by Respondent during the 1997-98 school year.

2.
During the 1997-98 school year Petitioner’s appraiser was Ms. Lisa Wooden, the assistant principal at La Porte Elementary School.  Petitioner’s principal was Charlotte Rhyne.

3.
On January 23, 1998, Petitioner was observed by Wooden and received overall ratings of  “proficient” in each of the domains that were scored on her observation summary report.

4.
In April of 1998, Petitioner was given a copy of her summative annual appraisal record, which reflected that several of the indicators in Domain V and one of the indicators in Domain VII were lowered to “below expectations”, which resulted in overall ratings of below expectations in those domains.  

5.
Petitioner’s summative conference with Wooden was held on May 4, 1998.  Wooden informed Petitioner that she would be placed on an intervention plan.  Petitioner objected to her appraisal scores and to being placed on an intervention plan. 

6.
At the summative conference, Petitioner provided Wooden with documentation to review hoping that it would lead Wooden to raise some of Petitioner’s scores.  Wooden agreed to review the documentation and consider whether she could raise any of Petitioner’s scores.

7.
The day after the summative conference, Wooden placed a revised appraisal record in Petitioner’s school mailbox.  In a note she attached to the appraisal record, Wooden stated that she could not raise any of Petitioner’s scores and that she lowered the score in one area based on documentation provided by Petitioner.

8.
Petitioner submitted a rebuttal to her appraisal, and Wooden raised several of the scores for two of the indicators in Domain V, which raised Petitioner’s overall score in this domain to proficient.

9.
Petitioner requested a second appraiser.  A second formal observation was conducted on May 21, 1998.  The results of this observation were given to Petitioner on May 28, 1998.  Petitioner received overall ratings of below expectations in Domains V and VII and ratings of proficient in the other domains that were scored.  

10.
A second summative conference was held on May 29, 1998.  Petitioner was presented with a summative annual appraisal report that combined the first and second appraisals.  Petitioner’s final overall appraisal scores in Domains V and VII were below expectations and proficient in the other domains that were scored.      

11.
Petitioner initiated a grievance regarding her final summative annual appraisal.  Respondent denied Petitioner’s grievance on August 11, 1998.

12.
Petitioner timely filed this appeal.

Discussion and Further Findings


This appeal is brought under Texas Education Code section 7.057.  In her Amended Petition for Review, Petitioner alleges that she is aggrieved by the school laws of the state, or is aggrieved by actions or decisions of Respondent that violate the school laws of the state or that violate her written employment contract.  Petitioner argues that the Professional Development and Appraisal System (PDAS) rules were violated in several respects.  First, Petitioner contends that Wooden did not comply with the requirements of PDAS rule 150.1003(f) regarding providing notice of documentation that will influence a teacher’s summative annual appraisal report.  Second, Petitioner claims that PDAS rule 150.10003(k) was violated because Wooden failed to hold a second summative conference after revising Petitioner’s appraisal.  Finally, Petitioner asserts that PDAS rules 150.1003(h) and (i) were violated because after her second observation was conducted, the results of the appraisal and the summative conference were held later than the 15th day before the last day of instruction.

Notice of Documentation Affecting Appraisal Scores

Petitioner argues that Wooden failed to comply with PDAS rule 150.1003(f) with respect to sharing with her and Rhyne the documentation that would influence her summative annual appraisal.  The appraisal rules provide that an annual teacher appraisal shall include, among other things, “cumulative data of written documentation collected regarding job-related teacher performance, in addition to formal classroom observations.”  19 Tex. Admin. Code § 150.1003(b)(5).  Rule 150.1003(f) provides as follows:

The appraiser is responsible for documentation of the cumulative data identified in subsection (b)(5) of this section.  Any third-party information from a source other than the teacher’s supervisor that the appraiser wishes to include as cumulative data shall be verified and documented by the appraiser.  Any documentation that will influence the teacher’s summative annual appraisal report must be shared in writing with the teacher within ten working days of the appraiser’s knowledge of the occurrence.  The principal shall also be notified in writing when the appraiser is not the teacher’s principal.

19 Tex. Admin. Code § 150.1003(f).


The record reflects that Wooden did not share all of the documentation that influenced Petitioner’s appraisal in accordance with rule 150.1003(f).  For instance, Administration Exhibits 7 and 14, documents from two other administrators, were relied on by Wooden as a basis to lower Petitioner’s appraisal scores.  There is, however, no evidence in the record that Wooden shared the information with Petitioner within ten working days of Wooden’s knowledge of the occurrence of the incidents to which the documentation relates.  There also is no evidence that Wooden provided Rhyne with written notice that the above-referenced documents were going to affect Petitioner’s appraisal scores.  Although Petitioner received the information directly from the administrators who authored the documents, there is no evidence in the record establishing that Wooden fulfilled her obligations to share the information with Petitioner and with Rhyne in the manner set out in PDAS rule 150.1003(f).    


The record also reflects that Administration Exhibit 12, a document Petitioner gave Wooden at her summative appraisal conference, was used by Wooden to lower another indicator in Domain V. Administration Exhibit 15.  Although Wooden did timely notify Petitioner that the information would negatively affect Petitioner’s appraisal, there is no evidence in the record that Wooden shared the information in writing with Rhyne as required by PDAS rule 150.1003(f).


  Because Wooden did not comply with the notice requirements of PDAS rule 150.1003(f), Petitioner’s final summative annual appraisal scores for the 1997-98 school year are null and void.
  Although the other issues raised by Petitioner need not be reached given the conclusion that Petitioner’s final summative annual appraisal is invalid, the issues are discussed below because they involve the interpretation of rules that are relatively new and that have not been addressed in previous Commissioner’s decisions. 
Requirement of Summative Conference after Modifying Appraisal 

Petitioner claims that PDAS rule 150.1003(k) was violated because Wooden failed to hold a second summative conference after revising Petitioner’s appraisal.  Rule  150.1003(k) provides:

Any documentation collected after the summative conference but before the end of the contract term during one school year may be considered as part of the appraisal of the teacher.  If the documentation affects the teacher’s evaluation in any domain, another summative report shall be developed and another summative conference shall be held to inform the teacher of the changes. 

19 Tex. Admin. Code § 150.1003(k).


Petitioner gave Wooden documentation during her summative conference in the hope that it would raise her appraisal  scores.  The documentation revealed that Petitioner had requested some of her students’ parents to sign a document attesting to Petitioner’s positive relations with students and parents.  Wooden informed Petitioner at the conference that she disapproved of Petitioner’s having asked the parents to sign the survey.  On the day after the conference, Wooden left a revised appraisal record in Petitioner’s school mailbox with a note attached stating that Wooden had lowered Petitioner’s score in another area due to the documentation that Petitioner had provided.  Because the documentation was not collected after the summative conference, another summative conference was not required under PDAS rule 150.1003(k).  Petitioner’s appeal fails on this point.

Procedures after Observation by Second Appraiser

Petitioner asserts that PDAS rule 150.1003, subsections (h) and (i) were violated because after her observation by the second appraiser, the results of the appraisal and the summative conference were held later than the 15th day before the last day of instruction.  PDAS rule 150.1003(h) requires that a written summative annual appraisal report be shared with the teacher no later than five working days before the summative conference and no later than 15 working days before the last day of instruction for students.  PDAS rule 150.1003(i) requires that a summative conference, unless waived in writing by the teacher, shall be held within the time frame specified on the school district calendar and no later than 15 working days before the last day of instruction for students.

Second appraisals are governed by PDAS rule 105.1005, subsections (c) through (g).  There is nothing in this rule that states that second appraisals are subject to the timelines set out in rule 150.1003, subsections (h) and (i).  If Petitioner’s assertions were correct, the initial summative conference and everything that precedes it would have to be conducted well before the 15-day deadline set out in rule 105.1003(i).  If this were intended, the PDAS rules presumably would have addressed the issue.

As set forth in the previous section, PDAS rule 105.1003(k) requires another summative report and another summative conference when documentation is collected after the initial summative conference but before the end of the school year and the documentation will affect the teacher’s evaluation in any domain.  This rule does not state that the new summative report and the second summative conference must be held within the time limits imposed by PDAS rule 150.1003, subsections (h) and (i).  This rule is merely designed to allow  documentation collected after the summative conference to be considered as part of the teacher’s appraisal and to require that the teacher be informed of any changes.  The principles of PDAS rule 105.1003(k) would seem to apply to situations where a second appraisal is conducted.  A second appraisal is essentially no more than new documentation that will be considered along with the first appraisal.  Therefore, all that would seem to be required is that the results of the second appraisal be shared with the teacher by providing him/her with another summative appraisal report and another summative conference.  Petitioner’s argument that Respondent was required to provide the second summative report and second summative conference in accordance with the timelines under PDAS rule 150.1003 is without merit.  Petitioner’s appeal fails on this point.

Conclusion

Petitioner’s final summative annual appraisal for the 1997-98 school year is null and void because Petitioner’s appraiser failed to fully comply with PDAS rule 150.1003(f) in terms of timely notifying Petitioner and informing Petitioner’s principal of documentation that would affect Petitioner’s summative annual appraisal report.  Petitioner’s argument that PDAS rule 150.1003(k) was violated because another summative conference was not held after her appraiser changed her appraisal score after reviewing documentation she provided at the initial summative conference is without merit.  Another summative conference is only required under rule 150.1003(k) when the documentation is collected after the initial summative conference.  Petitioner’s argument that after the second appraisal was conducted, Respondent was required to provide a summative report and summative conference in accordance with the timelines under PDAS rule 150.1003, subsections (h) and (i) is without merit.  The timelines set out in this rule are not applicable to situations involving second appraisals.  Petitioner’s final summative annual appraisal is null and void due to Respondent’s noncompliance with PDAS rule 150.1003(f).  Accordingly, Petitioner’s appeal is granted in part and denied in part as set forth above.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction of this appeal under Texas Education Code section 7.057.

2.
PDAS rule 150.1003(f)  requires that any documentation that will influence a teacher’s summative annual appraisal report be shared in writing with the teacher within ten working days of the appraiser’s knowledge of the occurrence.  The rule also requires that the principal be notified in writing when the appraiser is not the teacher’s principal.  19 Tex. Admin. Code § 150.1003(f).  In the instant case, Petitioner’s appraiser failed to fully comply with PDAS rule 150.1003(f) in terms of timely notifying Petitioner and informing Petitioner’s principal of documentation that would affect Petitioner’s summative annual appraisal report.

3.
Because the notice requirements of PDAS rule 150.1003(f) were not met, Petitioner’s final summative annual appraisal scores for the 1997-98 school year are null and void.

4.
No violation of PDAS rule 150.1003(k) occurred when Petitioner presented her appraiser with documentation at the summative conference and the appraiser subsequently changed the summative appraisal report and did not hold another summative conference.  Another summative conference is only required when the documentation is collected after the initial summative conference. 19 Tex. Admin. Code § 150.1003(k).

5.
After Petitioner’s second appraisal, Respondent was not required by PDAS rule 150.1003, subsections (h) and (i) to provide Petitioner with a summative annual appraisal report and summative conference within the timelines set out in this rule.  The timelines set out in the rule do not apply to situations where a teacher has requested a second appraiser. 19 Tex. Admin. Code §§ 150.1003(h)-(i), 105.1005(c)-(g).

6.
Petitioner’s appeal should be granted in part and denied in part as specified above.  Respondent shall place a copy of this decision in Petitioner’s personnel file.  
O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be granted in part and denied in part, as specified above; and

FURTHER ORDERED that a copy of this decision be placed in Petitioner’s personnel file.

SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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JIM NELSON







COMMISSIONER OF EDUCATION
� Both the first appraisal and the second appraisal are null and void because they relied on the same documentation, which was not shared with Petitioner or Rhyne in accordance with the PDAS rules.
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