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Statement of the Case


Petitioner, Ramon Guzman, appeals the decision of the Harlandale Independent School District board of trustees, Respondent, to terminate his continuing contract.


The Commissioner of Education issued a decision in this case on November 4, 1996, in favor of Petitioner.  Respondent appealed this decision to Travis County District Court.  On February 20, 1998, the court issued its Final Judgment affirming the decision of the Commissioner.  Respondent appealed this order to the Third Court of Appeals.  On March 4, 1999, the court issued its decision reversing the decision of the district court and remanding the case to the Commissioner.  The court found that the Commissioner used the improper standard of review and that the proper standard of review was substantial evidence on the local record.  Oral argument was held on June 23, 1999, before Christopher Maska, the Administrative Law Judge appointed by the Commissioner to preside over this cause.  Petitioner is represented by Martha P. Owen Attorney at Law, Austin, Texas.  Respondent is represented by Bob J. Ramirez, Attorney at Law, San Antonio Texas.


On August 23, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1. Petitioner, Ramon Guzman, was employed by Respondent, Harlandale Independent School District, under a continuing contract starting in 1985.

2. Respondent voted to terminate Petitioner’s contract for immorality in July 1995.

3. Petitioner taught music at Terrell Wells Middle School under head band director Deborah Sanchez Meier during the 1992-1993 school year and until the spring of 1995.

4. On one occasion, Petitioner told Ms. Meier that he loved her.  She replied that she was flattered but happily married.  Several months later Petitioner suggested that they go away for a weekend.  She relied, “In your dreams.”

5. Ms. Meier made a photocopy of her palm so that Petitioner could read her palm.  Petitioner gave her a three or four page letter analyzing her palm.

6. Petitioner was often around Ms. Meier.  While Ms. Meier did not like being the recipient of so much attention, she never told Petitioner that she did not like his company or ask him to change his behavior.

7. Priscilla Culbreth Ingram taught at Terrell Wells Middle School beginning in January 1995. During Ms. Ingram’s second week at the middle school, Petitioner asked her out to lunch to Burger King.  While standing at the counter, Ms. Ingram believed Petitioner was standing too close to her.  When they had ordered, Petitioner would not let her pay for her lunch.  Petitioner stated, “I’ll pay for it and you can pay for it next time because there will be a next time.”  At that point, Ms. Ingram realized that Petitioner’s intentions were other than those of a friendly colleague.  At lunch, Petitioner stated that he woke up in the middle of the night and wondered what she was doing and where she was, among other things.  

8. Petitioner met Ms. Ingram every morning at school and would converse with her.  He would walk her to her car at night.  He often asked her to lunch.  He went to an in-service for art and theater art teachers to be near Ms. Ingram.  One day Petitioner told her that she had long tall legs, that she was tall, lean and very beautiful.  He said she was attractive enough to be a model.

9. One time when Ms. Ingram was not feeling well, Petitioner volunteered to bring soup over for her.  One day, Petitioner saw a teacher who was wearing tight jeans.  He commented to Ms. Ingram that he liked the teacher’s bottom.  Ms. Ingram told him, “I really didn’t need to know that.”  He also once stated that he could listen to another teacher’s voice all day.  Once Ms. Ingram told Petitioner that she needed to get home to take care of her puppy.  He replied, “Well, I’ll be your puppy, and you can take me home and take care of me.”  Petitioner then made panting noises like a dog.  Petitioner gave Ms. Ingram a birthday card and signed it “a very special friend.”

10. Petitioner told Ms. Ingram that he got good vibes from her and that she was easy to talk to.  She replied that “I try to be that way with whomever I’m talking to.  I want people to feel comfortable talking to me.”  Petitioner asked Ms. Ingram, “Where do I stand with you?”  She replied, “You are a friend of mine, right?  That’s it.  We work together and we’re friends, right?”  He replied, “Well, I just wanted to make sure.  I just wanted to know—to know what you thought of me.”  

11. Ms. Ingram decided to report Petitioner to the administration after the following incident.  Petitioner was in the parking lot getting a rolling cart out of his van.  Ms. Ingram walked by.  Petitioner said, “Hello.”  Ms. Ingram said, “I got a new T-shirt.  Do you like it.”  Petitioner replied, “Yeah.  I like it and I like everything that’s in it too.”  Petitioner was looking at Ms. Ingram’s breasts at the time.

12. Petitioner was suspended with pay on March 14, 1995.

13. While Ms. Ingram disliked Petitioner’s attentions, she never told Petitioner that she did not like his company or asked him to change his behavior.

14. No testimony was offered as to the standard in the community concerning immorality.

Discussion

Petitioner contends that Respondent’s decision to terminate his contract is not supported by substantial evidence.  In particular, Petitioner argues that there is not substantial evidence as to what the community standard of immorality is and that there is not substantial evidence that Petitioner’s actions rise to the level of immorality.

Standard of Review


The Third Court of Appeals has held that the proper standard of review for this case is substantial evidence on the local record.  While the board of trustees made no findings of fact or conclusions of law, there is no requirement that a board do so.  Wilson v. Board of Education of the Fort Worth Independent School District, 511 S.W.2d 551, 554 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).  In such a case, the Commissioner is to determine whether, “[p]ossible fact findings upon which the order might have been based would not have been illegal, unreasonable, or arbitrary.”  Id.  Hence, if there exists any possible set of findings of fact that are legally sufficient, the decision of the board of trustees will be upheld.  

Meaning of Immorality


The reason Respondent found for terminating Petitioner’s contract is immorality.  Under Texas Education Code section 13.109(a)(1)
, immorality is a lawful cause for discharge from a continuing contract during the school year.  The Commissioner has looked to guidance from the courts of Texas to determine the definition of immorality.  In the Commissioner’s November 4, 1996 decision in this case he found:

4) immoral conduct is that conduct which is willful, flagrant, or shameless, and which shows a moral indifference to the opinion of the good and respectable members of the community.  Turton v. State Bar, 775 S.W.2d 712, 716 (Tex. App.--San Antonio 1989, writ denied) (citing Muniz v. State, 575 S.W.2d 408, 411 (Tex. Civ. App.--Corpus Christi 1978, writ ref’d n.r.e.)) (emphasis added).

In the Matter of G.M.P., 909 S.W.2d 198, 208 (Tex. App.--Houston [14th Dist.], no writ).  Because this definition is based on community standards, each case needs to be viewed on its own merits, unless the behavior is so outrageous that all communities uniformly condemn the behavior.

The first question to be asked is whether the behavior in question is so outrageous that all communities condemn the behavior.  The second question to be asked is whether this particular community condemns this particular intentional behavior.

Is this Outrageous Behavior?


It is concluded that the following represents the most favorable findings of fact that could be developed based on the local record.  Petitioner taught music and band for Respondent starting in 1985.  Deborah Sanchez Meier was the band director and Petitioner’s boss during the 1992-1993 school year.  On one occasion, Petitioner asked Ms. Meier to go out for drinks.  At the bar, Petitioner told her that he was in love with her.  She replied that she was flattered but happily married.  Petitioner replied, “Yes, I realize that you are.”  Several months later, Petitioner suggested that they should go away for a weekend.  She replied, “In your dreams.”  He replied, “You never know.  You never know.”  Petitioner indicated that his marriage was not happy.  Petitioner wanted to read Ms. Meier’s palm.  She made a photocopy of her hand.  Petitioner drafted a three or four page letter about her palm.  Petitioner was often around Ms. Meier.  Ms. Meier, who was Petitioner’s superior, did not ever inform him that she did not like his company or ask him to change his behavior.

Priscilla Culbreth Ingram came to work at Terrell Wells Middle School as a theater/fine arts teacher in January 1995.  This was her first teaching job.  During Ms. Ingram’s second week at the middle school, Petitioner asked her out to lunch to Burger King.  While standing at the counter, Ms. Ingram believed Petitioner was standing too close to her.  When they had ordered, Petitioner would not let her pay for her lunch.  Petitioner stated, “I’ll pay for it and you can pay for it next time because there will be a next time.”  At that point, Ms. Ingram realized that Petitioner’s intentions were other than those of a friendly colleague.  At lunch, Petitioner stated that he woke up in the middle of the night and wondered what she was doing and where she was among other things.  

Petitioner met Ms. Ingram every morning and would converse with her.  He would walk her to her car at night.  He often asked her to lunch.  He went to an in-service for art and theater art teachers to be near Ms. Ingram.  One day Petitioner told her that she had long tall legs, that she was tall, lean and very beautiful.  He said she was attractive enough to be a model.  One time when Ms. Ingram was not feeling well, Petitioner volunteered to bring soup over for her.  One day, Petitioner saw a teacher who was wearing tight jeans.  He commented to Ms. Ingram that he liked the teacher’s bottom.  Ms. Ingram told him, “I really didn’t need to know that.”  He also once stated that he could listen to another teacher’s voice all day.  Once Ms. Ingram told Petitioner that she needed to get home to take care of her puppy.  He replied, “Well, I’ll be your puppy, and you can take me home and take care of me.”  Petitioner then made panting noises like a dog.  Petitioner gave Ms. Ingram a birthday card and signed it “a very special friend.”

Petitioner told Ms. Ingram that he got good vibes from her and that she was easy to talk to.  She replied that “I try to be that way with whomever I’m talking to.  I want people to feel comfortable talking to me.”  Petitioner asked Ms. Ingram, “Where do I stand with you?”  She replied, “You are a friend of mine, right?  That’s it.  We work together and we’re friends, right?”  He replied, “Well, I just wanted to make sure.  I just wanted to know—to know what you thought of me.”  

Ms. Ingram decided to report Petitioner to the administration after the following incident.  Petitioner was in the parking lot getting a rolling cart out of his van.  Ms. Ingram walked by.  Petitioner said, “Hello.”  Ms. Ingram said, “I got a new T-shirt.  Do you like it.”  Petitioner replied, “Yeah.  I like it and I like everything that’s in it too.”  Petitioner was looking at Ms. Ingram’s breasts at the time.  This report lead Petitioner to be suspended with pay.  Ms. Ingram did not ever tell Petitioner that she did not like his company.  She did not ask him to change his behavior.


Respondent contends that Petitioner’s behavior is simply immoral and that Petitioner’s conduct is so clearly outrageous that no proof of community standards is needed.  Most of Petitioner’s, if not all of his behavior, can be described as a rather unsuccessful and boorish attempt to gain the romantic interest of two teachers
.  Clearly, Petitioner did make inappropriate comments that made the teachers uncomfortable.  He found ways to be often around them.  Petitioner made propositions to each of the teachers.  He asked one teacher to go away for the weekend.  He asked the other to take him home.  Both times he was rejected.  Neither teacher at any time told him that she did not appreciate his attentions.  However, the behavior described does not rise to such a high level of outrageousness that it must be concluded that all communities uniformly condemn such behavior.  While Petitioner’s behavior may have been annoying and disturbing, it is not per se immoral behavior as that term is used in Texas Education Code section 13.109.

Community Standard


In order to determine whether this behavior is immoral, it is necessary to consider the community standards.  Respondent contends that the board of trustees by voting to terminate Petitioner’s contract must have determined that Petitioner’s actions were immoral.  Respondent further argues that this is good evidence of the community standard.  Respondent notes that in the Commissioner’s November 4, 1996 decision, he found that while not dispositive, the board’s ruling could be considered as evidence as to immorality.  However, the standard of review was significantly different at that time.  Since the case was first heard using the preponderance of evidence de novo standard, the case was not treated as an appeal.  The board’s determination of immorality was relevant evidence concerning the community standard.  However, since the standard of review is substantial evidence on the local record, the board’s decision cannot be considered to be evidence.  Instead, the board’s decision must be supported by substantial evidence.  To allow a board of trustees to determine what a community standard is based not on evidence but based on their own experience is to allow secret testimony that the litigants are not given a chance to rebut.  There is not substantial evidence in the record to establish what is the community standard.  Since an essential element of Respondent’s case lacks substantial evidence, Petitioner prevails.

Remedies


Petitioner seeks reinstatement, back pay, benefits, and other monetary compensation.  Respondent contends that Texas Education Code section 13.101 et seq. does not allow for the award of back pay, benefits and monetary compensation
.  Respondent does not assert that reinstatement cannot be ordered.  Reinstatement would only be appropriate if Respondent breached Petitioner’s contract.  Hence, the Commissioner must determine whether Respondent breached the contract.  However, the Commissioner cannot award a contract recovery other than reinstatement in this case.  The standard of review decides this issue.  This case is decided on the local record using the substantial evidence standard.  Prior to the decision to terminate Petitioner’s contract, Petitioner received all the pay and benefits he was entitled to.  There is not testimony in the record as to the amount of lost pay and benefits, because at the time of the hearing there was not any lost pay or benefits.  While Petitioner may be entitled to lost pay and benefits, the Commissioner cannot make that determination.  The mere fact that Respondent breached Petitioner’s contract does not entitle Petitioner to the value of his salary and benefits.  Under contract law, one must attempt to mitigate damages.  It is possible that Petitioner has obtained a teaching job that has paid him identical or greater salary and benefits.  In that case, Respondent would not owe Petitioner any actual damages.

Conclusion


Because Respondent failed to establish an essential element of its case, that Petitioner’s actions violate the community’s standard for immorality, Respondent’s decision to terminate Petitioner’s contract during the school year should be overturned. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 13.115.

2. “Immorality” as the word is used in Texas Education Code section 13.109 means the quality of one who engages in an immoral act or conduct.

3. Immoral conduct is that conduct which is willful, flagrant, or shameless, and which shows a moral indifference to the opinion of the good and respectable members of the community.

4. The conduct Petitioner engaged in is not per se immoral conduct.  That is it is not conduct that all communities uniformly condemn as being immoral.

5. A decision of a board of trustees that is reviewed using the substantial evidence standard to evaluate the local record must be supported by evidence in the record.  

6. Since there is not sufficient evidence to establish the community standard for immorality, Respondent has failed to prove an essential element of its case against Petitioner.

7. Petitioner’s appeal should be granted.

8. Respondent breached Petitioner’s contract by terminating the contract during the school year without establishing the reason given for proposed termination.

9. Petitioner is entitled to reinstatement.

10. The Commissioner cannot establish what contractual damages Respondent owes to Petitioner.  Since the record in this case ended before any damages could accrue, the Commissioner cannot rule as to lost pay and benefits.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.







_____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� All references to the Texas Education Code are references to the code as it existed on January 1, 1995, unless otherwise specified.


� Respondent points out that Petitioner is a married man.  Apparently the contention is that it is immoral for a married man to seek a romantic relationship with a woman who is not his wife.  The Supreme Court of Texas held in City of Sherman v. Henry, 928 S.W.2d 464 (Tex. 1996), that adultery is not a protected right and that a policeman could validly be denied a promotion for engaging in a sexual relationship with a fellow officer’s wife.  However, in this case there was no adultery.


� The current Education Code provides that if the Commissioner reverses the district’s decision that he shall order the district to reinstate the teacher and pay any back pay and benefits.  Texas Education Code §21.304(e). 
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