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Statement of the Case


Petitioner, Diana Benavides, appeals the decision of Respondent, Austin Independent School District’s Board of Trustees, to terminate her term contract.  Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this matter.  Petitioner is represented by Katherine L. Duff, attorney at law, of Round Rock, Texas.  Respondent is represented by Anne Clarke Snell and Jana Burke, attorneys at law, of Austin, Texas. 

Findings of Fact


After due consideration of the record, in my capacity as Commissioner of Education, the following Findings of Fact are supported by substantial evidence:

1.
During the 1998-99 school year, Petitioner was employed by Respondent as a teacher and was assigned to Burnet Middle School.  Petitioner was in the first year of a three-year term contract.

2.
Petitioner began the 1998-99 school year on a growth plan that had been developed at the end of the previous school year.  In December of 1998, the growth plan was revised to include additional strategies to improve Petitioner’s teaching performance. 

3.
On May 24, 1999, Respondent proposed terminating Petitioner’s contract.  

4.
Petitioner was notified of her proposed termination by a letter dated May 25, 1999.  The reasons for Petitioner’s proposed termination were:  (1) inefficiency and incompetency in the performance of her professional duties; (2) failure to comply with official directives from administrative personnel of the district or with policy or regulations of the board; (3) failure to comply with such requirements as the board may prescribe for achieving professional education, improvement and growth; and (4) for other good cause as determined by the superintendent or by the board, good cause including, but not limited to, the failure of a professional to meet the accepted standards of conduct for the professional employee as generally recognized and applied to the Austin Independent School District.

5.
A hearing on Petitioner’s proposed termination was held before a certified hearing examiner on July 26, 1999 through July 30, 1999.

6.
The hearing examiner issued his recommendation on September 10, 1999.  The hearing examiner determined that the administration had demonstrated by a preponderance of the evidence that good cause existed to terminate Petitioner’s contract and recommended that Petitioner’s contract be terminated.

7.
On September 27, 1999, Respondent considered the hearing examiner’s recommendation and adopted the recommendation without modification.  

8.
Petitioner’s term contract was terminated effective September 28, 1999.

9.
On October 18, 1999, Petitioner filed her Petition for Review.

10.
The findings of fact that were recommended by the hearing examiner and adopted by the board are adopted and incorporated herein as if set out in full, with the exception of Finding of Fact No. 40, which is modified as discussed below.

Discussion

Petitioner asserts that Respondent’s decision should be reversed for the following reasons:  

· Respondent did not submit a complete local record.

· The hearing examiner relied upon inadmissible evidence in rendering his findings of fact, and Respondent cannot establish by substantial evidence that good cause existed to terminate Petitioner’s contract when the inadmissible evidence is excluded.

· Respondent failed to demonstrate that it proposed termination of Petitioner’s contract at a lawfully called meeting and failed during its case-in-chief to offer into evidence the written notice of Petitioner’s proposed termination.

· Respondent’s decision contains inconsistent findings of fact and conclusions of law. 

Each of these arguments is discussed below.

The Local Record


Petitioner contends that her appeal should be granted because Respondent failed to submit a record of the executive session during which the board deliberated over the hearing examiner’s recommendation.  This argument is without merit.  The local record consists of the record of the hearing before the hearing examiner and the oral argument before the board of trustees or board subcommittee. Tex. Educ. Code § 21.301(c). There is no requirement that a school district submit as part of the local record the board’s deliberations of the hearing examiner’s recommendation.  Petitioner’s appeal fails on this point.

Reliance on Inadmissible Evidence


Petitioner alleges that the hearing examiner disregarded the Texas Rules of Civil Evidence and admitted and relied on inadmissible evidence.  Petitioner claims that the hearing examiner erroneously admitted and relied upon two types of evidence:  (1) evidence of her “bad acts” occurring after Respondent voted to propose her termination and (2) various exhibits and testimony containing hearsay.  Petitioner maintains that the certified hearing examiner’s reliance on the inadmissible evidence renders his findings of fact arbitrary, capricious, and not supported by substantial evidence.  

There is a presumption that a hearing examiner’s findings of fact and conclusions of law are based only on admissible evidence.  Tex. Educ. Code                
§ 21.256(e).  The question to be decided in the instant case is whether there is substantial evidence to support Respondent’s decision excluding any properly objected to inadmissible evidence.  Petitioner bears the burden of showing a lack of substantial evidence.  Texas Health Fac. Comm’n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984).

Evidence of Problems Occurring after Proposed Termination

There is no evidence to support Petitioner’s contention that the hearing examiner’s findings of fact or conclusions of law were based on evidence relating to Petitioner’s performance problems after the board proposed terminating Petitioner’s contract.  In fact, the hearing examiner states in Conclusion of Law No. 5 of his recommendation that “evidence of good cause for termination after May 25, 1999, is not considered and is moot as good cause was proven up to this date of the Board’s action in terminating Benavides’ contract.”  Thus, the hearing examiner disregarded all evidence of performance problems occurring after the board proposed to terminate Petitioner’s contract.  Even if the hearing examiner erred in admitting evidence of Petitioner’s performance problems after May 25, 1999, this error was harmless as it had no effect on the hearing examiner’s recommendation, which was adopted by the board without modification.  Petitioner’s appeal fails on this point.

Hearsay


As noted above in Finding of Fact No. 4, the board’s decision to propose terminating Petitioner’s contract was based on five broad reasons.  The hearing examiner’s recommendation contains over sixty-nine findings of fact and eight conclusions of law. Petitioner’s brief on the merits includes a chart that lists various hearing exhibits and portions of the hearing testimony that Petitioner contends constitute hearsay.  Petitioner, however, only identifies two of the hearing examiner’s findings of fact, Nos. 40 and 47, that she contends are based on inadmissible hearsay. 

Finding of Fact No. 40 relates to observations of Petitioner’s classroom instruction by a district administrator.  This administrator did not testify at the hearing before the hearing examiner.  Rather, testimony regarding the administrator’s conclusions about Petitioner’s performance was introduced through the principal.  Petitioner complains that the principal’s testimony contained hearsay.  The testimony in question does contain some hearsay statements.  Most notably, part of the principal’s testimony includes a statement that the administrator allegedly told her after observing Petitioner that Petitioner’s classroom was “fractured”.  The final portion of the finding stating, “and added that the classes he observed seemed fractured rather than cohesive or unified in focus” is based on inadmissible hearsay and is, therefore, invalid.  This quoted language must be deleted from Respondent’s decision.  There is, however, substantial evidence in the record supporting the remainder of Finding of Fact No. 40 because the hearing examiner also based the finding on the administrator’s written comments, which Petitioner has not specifically objected to in this appeal. Furthermore, given the numerous allegations against Petitioner that she does not even challenge and that are supported by substantial evidence in the record, the board’s decision is supported by substantial evidence even if Finding of Fact No. 40 were excluded in its entirety.  Therefore, any error with respect to Finding of Fact No. 40 was harmless error.


The hearing examiner’s Finding of Fact No. 47 relates to Petitioner’s sending students to in-school suspension (ISS) for the rest of the class period as the initial consequence for misbehavior contrary to the campus disciplinary policy.  The hearing examiner based his finding of fact on the testimony of an assistant principal and two letters apparently written by two substitute teachers regarding the behavior of Petitioner’s students during her absence.  Petitioner argues that the assistant principal’s testimony is hearsay because it was based on conversations she had with the ISS teacher.  Petitioner further asserts that the two exhibits constitute hearsay because neither of the authors of the letters testified at the hearing and that the exhibits are irrelevant because the letters do not relate to the issue in the finding of fact.  The assistant principal’s testimony does not consist of statements made by the ISS teacher and does not constitute hearsay.  Rather, the assistant principal testified as to her personal knowledge of the Petitioner’s referrals of students to ISS.  Furthermore, it does not appear that Petitioner objected to the testimony; therefore, Petitioner waived her objection to this evidence.  Regarding the two exhibits referred to in Finding of Fact No. 47, Petitioner is correct that neither of the exhibits support the finding.  Nevertheless, the testimonial evidence discussed above supports the finding; therefore, Petitioner cannot establish that the admission of and reliance on the exhibits probably led to an improper finding or decision by the board.  Any error of the hearing examiner in admitting and relying on the two exhibits was harmless error.

Because Petitioner failed to meet her burden of showing that the record lacks substantial evidence to support the board’s decision, Petitioner’s appeal fails on this point.

Notice of Proposed Termination

Petitioner alleged in her Petition for Review that Respondent did not show that the board of trustees proposed her termination at a lawfully called meeting and that it failed during its case-in-chief to offer into evidence the letter notifying her of her proposed termination.  Petitioner’s brief on the merits, however, fails to raise any  argument regarding the board meeting at which the board voted to propose terminating Petitioner’s contract; instead, Petitioner’s brief only addresses the issue of Respondent’s failure during its case-in-chief to offer the notice letter into evidence.  Without citing to any authority on point, Petitioner argues that reversal of Respondent’s decision is warranted because no reasonable basis exists in the record for the action taken.

After Respondent rested its case, Petitioner moved for judgment as a matter of law based on Respondent’s failure to offer the notice letter into evidence.  After Petitioner made her motion, the hearing examiner agreed to allow Respondent to reopen its case to admit the notice letter.  The letter was ultimately admitted into evidence during Respondent’s cross-examination of Petitioner.  

Texas Education Code section 21.253 requires a teacher to file a written request for a hearing before a certified hearing examiner within fifteen days after the date the teacher receives written notice of the proposed action.  The fact that Petitioner had a hearing before a certified hearing examiner establishes by implication that she received written notification of her proposed termination and that she timely requested a hearing.  Moreover, the initial pages of the hearing transcript, as well as Petitioner’s testimony during cross-examination, reveal that Petitioner in fact received the May 25, 1999 letter.  Because there is substantial evidence in the record that Petitioner received written notice of her proposed termination, and because there appears to be no authority to support Petitioner’s argument, Petitioner’s appeal fails on this point.

Inconsistent Findings of Fact and Conclusions of Law

Petitioner claims that the hearing examiner proposed and the board adopted inconsistent findings of fact and conclusions of law.  Petitioner refers to several statements in the discussion section of the recommendation that are favorable to her and critical of her supervisors.  Petitioner contends that these statements are findings of fact that conflict with the conclusion of law that Respondent proved by a preponderance of the evidence that good cause existed to terminate her contract.  

If substantial evidence would support either affirmative or negative findings, the Commissioner must uphold a school board’s decision and resolve any conflicts in favor of the board’s decision.  See Texas Health Fac. Comm'n v. Charter Medical- Dallas, Inc., 665 S.W.2d 446, 453 (Tex.1984); Auto Convoy Co. v. Railroad Comm'n, 507 S.W.2d 718, 722 (Tex.1974). Even if the evidence in the record preponderates against the board’s decision, the Commissioner cannot reverse the decision if there is substantial evidence to support the decision.  In the instant case, there is substantial evidence in the record to support the conclusion that good cause existed to terminate Petitioner’s contract; therefore, the board’s decision must be upheld. Petitioner’s appeal fails on this point.

Conclusion


Petitioner failed to demonstrate that the hearing examiner or the board of trustees committed any acts that constitute reversible error.  The record in this case reflects that the board’s decision to terminate Petitioner’s term contract was not arbitrary, capricious, unlawful or unsupported by substantial evidence.  Petitioner’s appeal fails on all points and should be denied.  


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301. 

2.
There is no requirement that a school district submit as part of the local record the board’s deliberations of the hearing examiner’s recommendation.  Tex.  Educ. Code § 21.301.

3.
A certified hearing examiner’s findings of fact and conclusions of law shall be presumed to be based only on admissible evidence.  Tex. Educ. Code           § 21.256(e).

4. 
The hearing examiner disregarded all evidence of Petitioner’s performance problems after May 25, 1999; therefore, the admission of the evidence had no effect on the hearing examiner’s recommendation, which was adopted by the board without modification.

5.
The testimonial evidence relied on to support Finding of Fact No. 40 contained inadmissible hearsay.  The last part of the finding stating, “and added that the classes he observed seemed fractured rather than cohesive or unified in focus” is invalid and must be deleted from the board’s decision.  Nevertheless, the remainder of the finding is supported by substantial evidence in the record when the inadmissible evidence is excluded.  Any error by the hearing examiner in admitting and relying on the hearsay evidence supporting Finding of Fact No. 40 is harmless error. 

6.
The testimony relied on in support of Finding of Fact No. 47 does not constitute hearsay.  Furthermore, Petitioner waived his objection to the testimony by failing to object to the testimony at the hearing before the hearing examiner.

7.
The two exhibits referenced in Finding of Fact No. 47 do not support the finding.  Nevertheless, the admission and reliance on the exhibits is harmless error as there is substantial evidence in the record to support the finding.

8.
After any inadmissible evidence is excluded, there is substantial evidence in the record to support the modified Finding of Fact No. 40, Finding of Fact No. 47, and the board’s decision. 

9.
There is substantial evidence in the record that Petitioner received written notice of her proposed termination.  It was not erroneous for the hearing examiner to admit into evidence the letter notifying Petitioner of her proposed termination after Respondent rested its case-in-chief.

10.
If substantial evidence would support either affirmative or negative findings, the Commissioner must uphold a school board’s decision and resolve any conflicts in favor of the board’s decision.

11.
There is substantial evidence in the record to support the conclusion that good cause existed to terminate Petitioner’s contract.

12.
The decision of the board to terminate Petitioner’s contract is supported by substantial evidence and is not arbitrary, capricious or unlawful.

13.
The decision of the certified hearing examiner that was adopted by Respondent is attached hereto as Attachment A and is incorporated herein as if set out in full, with the exception of Finding of Fact No. 40 which is modified as discussed above.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 7th day of DECEMBER, 1999.
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