DOCKET NO. 117-R10-399

RAYMOND WRINKLE


§
BEFORE THE 







§







§

V.





§ COMMISSIONER OF EDUCATION







§

GREGORY-PORTLAND


§

INDEPENDENT SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case


Petitioner, Raymond Wrinkle, appeals the decision of the Respondent, Gregory-Portland Independent School District board of trustees, to deny his grievance.


Christopher Maska was the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Ms. A. Elizabeth Colvin, Attorney at Law, Austin, Texas.  Respondent is represented by Ms. Shirley A. Selz, Attorney at Law, Corpus Christi, Texas.


On August 25, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings


After due consideration of the record, in my capacity as Commissioner of Education, I conclude that the following Findings are supported by substantial evidence:

1.
Petitioner, Raymond Wrinkle, appeals the decision of Respondent, Gregory-Portland Independent School District, to deny his grievance.

2.
Since the 1989-1990 school year, Petitioner has been employed under a continuing teaching contract by Respondent as a 12-month employee. 

3.
From the 1989-1990 school year to the 1998-1999 school year, Petitioner was employed for 226 duty days per school year.

4.
For the 1999-2000 school year, Respondent notified Petitioner a year in advance that he would be assigned 204 duty days.

5.
Petitioner was placed on an improvement plan even though he was never “a teacher in need as assistance” as defined by volume 19, section 150.1004 of the Texas Administrative Code.

6.
Respondent decreased the number of duty days to be worked by Petitioner because it believed that his position only required 204 days.

7.
Petitioner did not make a motion to recuse any board member.

8.
Petitioner did not give Respondent reasonable written notice that he wanted Respondent to produce particular employees to testify.

9.
Petitioner did not make an offer of proof as to what the employees he wished to testify would have said.

10.
Petitioner’s appraisal does not mention his extracurricular activities.

11.
Petitioner did not argue before the board of trustees that the version of the Texas Education Code in effect when he signed his continuing contract required a 12-month contract to be for at least 220 days.

Discussion


Petitioner contends that he was placed on a growth plan in violation of volume 19, section 150.1004 of the Texas Administrative Code and board policy.  Petitioner argues that his appraisal addressed extracurricular activities in violation of Texas Education Code section 21.353.  Petitioner alleges that the reduction in the number of duty days violated his continuing contract.  Petitioner asserts that his motion to recuse was wrongfully denied.  Petitioner contends that Respondent failed to compel its employees to testify.  Petitioner argues that his grievance was denied in retaliation for questioning his improvement plan.

Growth Plan


For five years, Respondent had placed Petitioner on improvement plans.  Petitioner contends that this plan violated volume 19, section 150.1004 of the Texas Administrative Code and local policy.  The Commissioner has held that he does not have jurisdiction over school board policies under Texas Education Code section 7.057.  A teacher who is rated unsatisfactory in at least one domain or who is evaluated below expectations in at least two domains is deemed to be “a teacher in need of assistance.” 19 Tex. Admin. Code §150.1004.  “A teacher in need of assistance” must be given an intervention plan.  Id.  However, Petitioner was never “a teacher in need of assistance.”  Petitioner’s argument that only “a teacher in need of assistance” can be given an intervention plan is mistaken.  While volume 19, section 150.1004 of the Texas Administrative Code requires an intervention plan to be developed in certain circumstances, it does not forbid the issuance of an intervention plan in any other circumstances.  Respondent did not violate the school laws of Texas by developing an intervention plan for Petitioner when Petitioner was not “a teacher in need of assistance.”

Retaliation


Petitioner contends that his duty days were reduced in retaliation for questioning his intervention plan.  While Petitioner can point to the fact that the two events happened sequentially, Petitioner cannot show a causal link.  There is substantial evidence to show that Petitioner’s duty days were reduced because the district did not believe that 226 days were required for his assignment.

Appraisal


Petitioner contends that his appraisal improperly rated his performance in extracurricular activities.  However, on its face the appraisal does not evaluate Petitioner’s extracurricular assignments.  There is substantial evidence to support a finding that Petitioner’s appraisal only concerned his classroom assignment. 

Contract


Petitioner makes two distinct arguments alleging a violation of his contract.  Petitioner contends that since his continuing contract specifies that his contract is for 12 months and that in the past he has worked for 226 days, he is entitled to receive a contract for 226 days.  Petitioner also maintains that when he signed his continuing contract the Texas Education Code required that all twelve-month contracts be for at least 220 days.  Respondent argues that as to the contract arguments, Petitioner failed to exhaust local remedies.

Tenure Right in Duty Days


Petitioner’s continuing contract specifies that it is a 12-month contract continuing for all future school years.  Petitioner maintains that the course of dealing between the parties indicates that a 12-month contract is a contract for 226 days.  Respondent contends that Petitioner did not preserve this argument for review.  While the written grievances could have been more specific, they do indicate that Petitioner believes that his contract entitled him to a 226-day assignment.  It should be remembered that a district may ask for a more definite statement of a grievance.  This did not happen here.  The written grievance supports Petitioner’s argument.  Significantly, at the hearing before the board of trustees, the argument was specifically made that since Petitioner’s 12-month contract has always been for 226 days, it must be concluded that Petitioner is entitled to a 226-day contract.  Also, there was no objection to evidence regarding this issue.  Petitioner did present the course of dealing argument to Respondent.

Petitioner relies to a large extent on James v. Hitchcock Independent School District, 742 S.W.2d 701 (Tex. App.-Houston [1st Dist.] 1987, writ denied).  The James court determined that once a school district increased the number of duty days for a continuing contract teacher, the teacher acquired a tenure right to have as many duty days in future school years.  The court reasoned, “to hold otherwise would seriously undermine economic security for public teachers a goal of the continuing contract law.”  Id. at 706.  Less duty days would mean less pay.  However, in Allen et al. v. Lumberton Independent School District, 746 S.W.2d 524, 526 (Tex. App.-Beaumont 1988, rev’d on other grounds 801 S.W.2d 883) the James holding is addressed.  The Allen court wrote as to the holding in James, “While this may be a statement with basis, we find nothing in the Texas Education Code to justify it, and we believe Appellants must take their case to the Texas Legislature.”  Allen at 526.  This is not surprising, as the Texas Education Code does not require that a continuing contract must itself specify the number of duty days to be worked each year
.  In fact, the Texas Education Code only specifies that a continuing contract entitles a teacher to be employed for future school years.  Tex. Educ. Code §21.154.  While the Supreme Court reversed Allen, it was not reversed because the Supreme Court adopted the holding in James.  In Bowman et al.
 v. Lumberton Independent School District, 801 S.W.2d 883 (Tex. 1990), the court found that estoppel and ratification could apply in that case.  James is not even mentioned in the Supreme Court decision.  However, if the Supreme Court had been convinced by the James holding, there would have been no need to remand the case so that an estoppel analysis could be applied.  The Commissioner has held that James improperly interprets the Texas Education Code.  Dusek et al. v. Wharton Independent School District, Docket No. 171-R3-487 (Comm’r Educ. 1991).  Petitioner’s argument based on James is denied.

Education Code Required a 12-month Contract to be for at Least 220 days


Petitioner maintains that when the continuing contract was signed in 1993, the Texas Education Code specified that a contract for 12 months must be a contract for at least 220 days
.  Texas Education Code §16.055 (b).  This argument was never presented to the board of trustees.  In fact, Petitioner only presented this argument in response to a request for briefing made at oral argument.  Petitioner has not preserved this argument for review by the Commissioner.

Motion to Recuse


Petitioner contends that his motion to recuse was improperly denied.  However, Petitioner never made a motion to recuse.  A motion to recuse needs to identify which board member should be recused and why.  Once a motion is made, evidence for recusal needs to be presented.  However, it should be remembered that a board member cannot be required to answer questions until specific accusations are presented and a strong evidentiary showing of bad faith has been made.  McGilvray v. Boyd Independent School District, Docket No. 185-R2-597 (Comm’r Educ. 1997).  In this case, Petitioner’s representative did not make a motion to recuse.  He only made a request that any board member who influenced the growth plan or reduced the number of duty days should step aside.

Request for Employee Witnesses


In Kopycinski v. Fort Bend Independent School District, Docket No. 111-R1-598 (Comm’r Educ. 1998), the Commissioner held that in a nonrenewal case a district must produce employees identified by the teacher to testify:

In order to preserve error on such a point, a teacher should request in writing to the district within a reasonable time frame, that a particular employee be available to testify at the hearing.  If the employee does not appear at the hearing, an objection on the record needs to be made including an offer of proof.

This procedure is applicable to Texas Education Code section 7.057 cases where the administration is allowed to present witnesses.  To allow the administration to call employees as witnesses, who could be fired for refusal to appear and not to allow the teacher the same right to encourage the appearance of witnesses, would make for an unfair hearing.  However, in the present case, the district was not informed that particular individuals were requested to testify and no offer of proof
 was made.

Conclusion


Respondent’s decision should be upheld.  The fact that Petitioner had been assigned 226 duty days for a number of years did not create a duty for Respondent to continually assign him 226 duty days.  

Reply to Exceptions to the Proposal for Decision


Petitioner makes a number of objections to the Proposal for Decision, some of which will be addressed.  Petitioner believes that the doctrine of exhaustion of administrative remedies was wrongly applied.  Petitioner also contends that the contract analysis is incorrect. 

Exhaustion of Remedies


Petitioner is correct to point out the doctrine of exhaustion of administrative remedies is designed to provide an orderly procedure to assert legal rights.  In the context of a Texas Education Code section 7.057 case, the process that it is designed to protect is a process that emphasizes local control.  Prior to Senate Bill 1, the Commissioner had broad jurisdiction under Texas Education Code section 11.13.  Under that system, a grievance might receive a twenty-minute presentation before the board.  No witnesses would be called.  But the case could be appealed to the Commissioner who would then hold a formal evidentiary hearing that could last for days.  The decision in such cases was truly the decision of the Commissioner.  The Commissioner weighed the evidence and determined the credibility of witnesses.  The Legislature rejected this system under Senate Bill 1.

Under Senate Bill 1, local control was affirmed.  The board decides which procedures are appropriate for grievances.  As long as the procedures are fair, the Commissioner will affirm the procedures.  For example, in Kopycinski, the Commissioner ruled that if a board chose to allow witnesses, the board must produce employee witnesses for the grievant to ensure a fair hearing.  The Commissioner is to decide the case based on the local record using the deferential substantial evidence standard.  The record takes on the utmost importance.  School districts have lost appeals solely because they failed to create a local record.  The Commissioner is only to overturn a decision of a school board if it is not supported by substantial evidence in the record or if the decision is arbitrary and capricious.  This system is designed to ensure that local problems are in the first instance resolved by local people.  Only if there is something very wrong with a local decision can the Commissioner overrule an Independent School District’s decision.  The exhaustion of administrative remedies doctrine requires that the finder of fact be presented with the issues that the parties will rely on.  One can no more fail to make an argument before the school board and rely on the argument before the Commissioner than one can fail to make an argument in district court and then rely on the argument before a court of appeals.

Petitioner wants to raise for the first time the argument before the Commissioner that the Education Code, in effect when the contract was signed, defines the number of days the contract is for.  Petitioner contends that the fact that he argued before the board that his contract was reduced by one month and this violated his twelve-month contract allows him to make the Education Code argument before the Commissioner.  By Petitioner’s analysis he could make any argument before the Commissioner that alleged his contract was improperly reduced a month.  While the Commissioner does broadly interpret grievance documents, does not require legalese, and considers whether an issue was tried by consent, an issue still has to be raised at the local level.  Petitioner never informed the board that he believed that a former version of the Education Code defined the number of days in his contract.  Petitioner’s argument that the current version of the Education Code can be used to calculate the number of days in his contract suffers from the same defect.

Petitioner also contends that it did not fail to exhaust administrative remedies as to calling witnesses.  Prior to Kopycinski, the Commissioner had never held that a district had to ensure the presence of employees as witnesses.  In fact, while not mentioned by name, Petitioner’s representative indicated that the basis for his claim was Kopycinski.  (Tr. p. 9).  One would have expected him to follow the procedure set forth in Kopycinski.  In fact, he as much admits that proper procedure was not followed, “Maybe I didn’t do everything legally.”  Id.  There is no excuse for not following the known procedures to secure witnesses.  

Petitioner argues that his principal contract argument is based on the four corners of the contract document.  Unfortunately, one cannot determine how many days he was to be employed by looking at the four corners of the contract.  An appeal to the plain grammatical meaning of the contract does not avail.  The contract itself does not indicate how many days Petitioner is to work per year.  Before the board, Petitioner’s argument was that he was entitled to 226 duty days because in the past he worked 226 duty days.  This is precisely the argument addressed in Allen.  One does not acquire a tenure right in the number of days one works in a particular year.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this cause under Texas Education Code section 7.057, except that the Commissioner does not have jurisdiction over the allegation that Respondent violated local policy concerning appraisals.

2.
A growth plan may be given to a teacher who is not “a teacher in need of assistance” as defined by volume 19, section 150.1004 of the Texas Administrative Code.

3.
Respondent did not breach Petitioner’s contract by retaliating against him for his questioning a growth plan.

4.
Respondent did not violate Texas Education Code section 21.353 because Petitioner’s appraisal was not based in whole or in part on his extracurricular activities.

5.
The Texas Education Code does not require that a continuing contract must itself specify the number of duty days for each school year.  It only requires that a teacher must be hired for succeeding school years.  Just because a teacher worked a particular number of duty days during a particular school year does not mean that a teacher has acquired a tenure right to that number of duty days.

6.
Petitioner failed to exhaust local remedies as to the argument that his 12-month continuing contract requires that he given a 220-day contract because, at the time the contract was signed, the Texas Education Code required 12-month contracts to be at least 220-day contracts.

7.
In a Texas Education Code section 7.057 case, if the administration is allowed to call employee witnesses, a teacher may require the district to produce employee witnesses if the teacher gives the district reasonable written notice.

8.
Because Petitioner failed to give the district reasonable written notice of his request for employee witnesses, and because Petitioner did not make an offer of proof, Petitioner has not preserved his argument that the district failed to produce employee witnesses.

9.
Because Petitioner failed to make a motion for recusal, Petitioner has not preserved his argument that decision-makers were biased against him.

10.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.







_______________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� Of course a district does not have an unlimited right to change the number of duty days.  The Education Code does specify a minimum number of duty days and a district could choose to contractually bind itself to employ a teacher a certain number of duty days for future school years. 


� Apparently Allen, for some reason, did not appeal the court of appeals decision, but other teachers did.  


� Petitioner also makes an argument that the 1999-2000 school calendar shows that Petitioner’s contract was not a 12-month contract.  However, since the school calendar is not a part of the local record this argument cannot be considered.


� Offers of proof need to be made at the local level because the Commissioner applies the harmless error rule.  An error of a school board will only cause a district’s decision to be overturned if the error prejudices a teacher’s case. 
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