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Statement of the Case


Petitioner, Quitman Independent School District, requests that the Commissioner take action against the Texas Teaching Certificate of Respondent, Diana Wilkerson, for abandonment of contract.


On May 27, 1999, the hearing on the merits was held before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner was represented by Roger D. Hepworth and J. Brett Harrison, Attorneys at Law, Austin, Texas.  Respondent is represented by Dohn S. Larson, Attorney at Law, Austin, Texas.


On August 6, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s request that sanctions be taken against Respondent’s teaching certificate for abandonment of contract be denied.  No exceptions were filed.

Findings of Fact 


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
Respondent, Diana Wilkerson, holds Texas Teaching Certificate No. 449-31-01-04.

2.
Petitioner, Quitman Independent School District, employed Respondent under a term contract for the 1997-1998 school year.  Respondent taught technology classes and instructed other teachers in the use of technology.

3.
On February 23, 1998, Respondent turned in her written resignation effective February 24, 1998.  

4.
Respondent abandoned her contract with Petitioner on February 25, 1998.

5.
Respondent left lesson plans for her replacement and assisted in the interview process.

6.
Petitioner was unable hire a replacement teacher certified in technology to finish the 1997-1998 school year.

7.
Respondent resigned because she was offered what she believed was a better job and because Petitioner would not allow her to attend as many training classes as she wished.  Petitioner had allowed Respondent to attend training classes during the school day on 47 occasions from January 1996 until February 1998.

8.
Respondent did not have good cause to abandon her contract.

9.
On April 13, 1998, Petitioner’s board of trustees voted to approve Respondent’s resignation; to hire a replacement teacher; and to request that the Commissioner take action against Respondent’s Texas Teaching Certificate.

10.
Petitioner consented to Respondent’s abandonment of contract.

11.
Petitioner consented to the resignation of another technology teacher who gave more notice, taught fewer classes, and volunteered to return to campus to assist her replacement.

Discussion


Petitioner contends that Respondent abandoned her contract without good cause and without Petitioner’s consent.  Petitioner contends that the Commissioner lacks jurisdiction to hear this case and that if there is jurisdiction that the Commissioner should not take action against her Texas Teaching Certificate because she attempted to mitigate any disruption; that waiver, laches and estoppel apply; and that Petitioner’s actions are in violation of equal protection.

Jurisdiction


Respondent contends that the Commissioner lost jurisdiction to hear her abandonment of contract claims on November 1, 1997, or at the latest March 31, 1999.  Respondent notes that conforming amendment 63, subsection H, to SB 1 provides:

Not later than November 1, 1997, the State Board for Educator Certification shall propose rules relating to educator certification, including alternative certification, educator appraisals, and certification sanctions, and other rules the board is required to propose under Subchapter B, Chapter 21.  Rules adopted under Subchapter B, Chapter 13, Education Code, as that subchapter existed on January 1, 1995, continue into effect until the effective date of the rules of the State Board for Educator Certification under Subchapter B, Chapter 21.

Respondent argues that volume 19 Texas Administrative Code section 230.901 is a State Board for Educator Certification (hereinafter, “SBEC”) rule concerning certification sanctions and that by issuing this rule the Commissioner’s authority under conforming amendment 63 subsection H to hear sanctions cases was revoked.  The portions of rule 230.901 that Respondent relies on read:

(c )The rules subject to this subchapter are to be construed to retain with the commissioner all authority related to administrative hearings involving educator certification and professional practices and standards of conduct under Chapter 137, Subchapter T of this title (relating to Reprimand, Suspension, Cancellation, and Reinstatement of Certificates), pending the adoption of rules by the SBEC to assume those administrative hearings.  Until such adoption, any such hearings shall be conducted by the commissioner in accordance with the procedural rules adopted for hearings before the commissioner or TEA.  The commissioner or his designee shall enter a final order, which may be appealed in accordance with Texas Education Code (TEC), 7.057.

(e) This subchapter expires November 1, 1997.

This rule is not the sort of rule envisioned by conforming amendment 63 subsection H as depriving the Commissioner of authority to hear certification actions.  Only rules that allow SBEC to hear certification actions could end the Commissioner’s jurisdiction over certification actions.  By its terms, rule 230.901(c ) makes clear that no such rules have been adopted.  This rule merely informs the public that the Commissioner will decide certification actions until SBEC develops its own hearing rules.  The fact that this rule expired on November 1, 1997 is of no significance.


However, SBEC’s hearing rules did go into effect on March 31, 1999.  Respondent contends that the Commissioner lost jurisdiction on this date.  However, the Code Construction Act provides that no amendment effects a proceeding that has already begun.  Tex. Gov’t Code §311.031(a).  Since this case was docketed in 1998, the fact that SBEC assumed jurisdiction over this type of case on March 31, 1999 does not cause the Commissioner to lose jurisdiction over this particular case.

Merits


The statute at issue allows the Commissioner to take action against a Texas Teaching Certificate:

On complaint made by the board of trustees that the holder of a certificate after entering into a written contract with the board of trustees of the district has without good cause and without the consent of the trustees abandoned the contract.

Tex. Educ. Code § 13.046
.  Hence, if a teacher abandons a contract without good cause and without the consent of the board of trustees, the Commissioner may take action against the teacher’s certificate.


In this case, Respondent had a contract with Petitioner for the 1997-1998 school year.  Respondent gave Petitioner notice on February 23, 1998 that her last day would be February 24, 1998.  Respondent resigned because she had found what she believed was a better job.  There is no doubt that Respondent abandoned her contract.  Respondent was contractually obligated to complete the school year. 


The next question to be asked is whether Respondent had good cause to abandon her contract.  The Commissioner has never found that accepting a more attractive job is good cause to abandon a teaching contract.  Respondent, however, points out that she did provide lesson plans and assisted in the hiring process.  While such actions are commendable and need to be considered when a penalty is assessed, assisting in the transition by itself does not mean that a teacher had good cause to abandon a contract.


The next issue to address is whether Petitioner had the consent of the board of trustees.  Here the parties disagree.  However, there is no dispute that on April 13, 1998 the board voted to approve
 Respondent’s resignation; to hire a replacement teacher; and to request that the Commissioner take action Respondent’s certificate.  Since Respondent’s resignation specified that it was effective February 24, 1998, Petitioner’s action in approving the resignation would seem to indicate that Petitioner consented to Respondent’s abandonment of contract.  In the case of Houston Independent School District v. Johnson, Docket No. 054-TTC-1196 (Comm’r Educ. 1997) it was held, “In this case, the board accepted the resignation.  Therefore the resignation could not be without consent.”


Petitioner, however, contends that it approved the resignation only to make sure that Respondent could not return to the district and demand employment.  Petitioner was concerned that it might have to pay two teachers when it only had one teaching position
.  By approving the resignation, Respondent’s contract was terminated.  However, as both a practical and as a legal matter, Petitioner did not need to approve Respondent’s resignation.  Practically, it would seem to be highly unlikely that a teacher would resign without consent, take a new job, and then return to the district demanding a teaching position.  If a teacher were to take such an action, the district could immediately give the teacher notice of proposed suspension without pay and termination.  Since failing to report to work without excuse certainly constitutes good cause for termination, the teacher would have little chance of prevailing.  Petitioner was not forced to approve Respondent’s resignation.  By approving Respondent’s resignation, Petitioner consented to Respondent abandoning her contract.


Petitioner’s argument that Respondent at least abandoned her contract from the time of the resignation until the time of the board vote is not persuasive.  The resignation specified that it was effective on February 24, 1998.  Petitioner voted to approve the resignation.  Hence, Petitioner approved the resignation to be effective on February 24, 1998.  Petitioner consented to Respondent’s abandonment of contract.


Since the issue of consent decides this case, only a brief analysis will be given as to Respondent’s claims of waiver, laches, estoppel, and equal protection.  Petitioner had no duty to inform Respondent that it could seek action against her Texas Teaching Certificate for abandonment of contract
.  Petitioner had no duty to inform Respondent before the effective date of her resignation that her resignation would not be accepted.  This is particularly evident in this case because Respondent only gave one day’s notice.  Petitioner did not mislead Respondent into believing that her resignation would be accepted.  Accepting Respondent’s assistance in finding a replacement does not constitute an attempt to mislead.  Petitioner did not treat similarly situated individuals differently with regard to accepting resignations.

Conclusion


Respondent’s actions would warrant action being taken against her Texas Teaching Certificate but for the vote of the board of trustees to approve Respondent’s resignation.  Respondent gave only one day’s notice.  Petitioner was unable to fill Respondent’s position with a teacher certified in technology for the rest of the school year.  Respondent’s abrupt departure had a disruptive effect.  Nonetheless, the board of trustees did vote to approve Respondent’s resignation.  While there was no doubt confusion by the board as to the effect of the action it was taking, the fact that the board approved of and thereby consented to the resignation cannot be denied.  
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this case under Texas Education Code section 13.046.

2.
The Code Construction Act provides that once a proceeding has begun under current law, the proceeding is to continue under the law under which it began.  Tex. Gov’t Code §311.031(a).
3.
Since this case was filed before SBEC passed its rules concerning certification sanctions, this case was heard under statute and rules that were in effect when the case was filed.  Texas Education Code, 75th Leg, ch. 260, §63 (h), 1995 Tex. Gen. Laws 2500.
4.
Respondent abandoned her contract without good cause.

5.
Petitioner consented to Respondent’s abandonment of contract.

6.
Because Petitioner consented to Respondent’s resignation, no violation of Texas Education Code section 13.046 is found.

7.
Petitioner’s request that the Commissioner should sanction Respondent’s Texas Teaching Certificate should be denied.

8.
Petitioner is not estopped from bringing this case.

9.
A school district has no duty to accept or reject a resignation before the effective date of the resignation.

10.
Laches does not prohibit Petitioner from bringing this case.

11.
A school district has no duty to inform a teacher that abandonment of contract can lead to action being taken against a teacher’s Texas Teaching Certificate.

12.
Petitioner did not waive this cause of action by accepting Respondent’s assistance in finding a replacement.

13.
Providing assistance to the district in the transition period by itself does not constitute good cause for the abandonment of a contract.  However, in determining an appropriate penalty for abandonment of contract, it is appropriate to consider whether the teacher provided assistance in the transition period.

14.
When no protected class is implicated, equal protection only requires that there be a rational basis for the action taken.

15.
Petitioner did not treat similarly situated individuals differently in regards to the acceptance of resignations.

16.
The affidavits attached to Petitioner’s Brief do not constitute evidence in this case.


17.
Petitioner’s appeal should be DENIED.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s request that sanctions be taken against Respondent’s 

teaching certificate for abandonment of contract be, and is hereby, DENIED.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.







_____________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� All references to the Texas Education Code are reference to the code as it existed on January 1, 1995, except as otherwise specified.


� One usually refers to accepting a resignation rather than approving a resignation.  By using the word “approve” Petitioner made a stronger case that it had consented to the abandonment of contract.


� Respondent’s position is in conflict with Respondent’s past practice.  In Quitman Independent School District v Pickens, Docket No. 146-TTC-192 (Comm’r Educ. 1992), the Commissioner found that the board voted not to accept the resignation and to request that the Commissioner take action against the teacher’s certificate.


� While there is no duty to inform a teacher that abandonment of a contract can lead to action against the teacher’s certificate, it is often a prudent idea to do so.  Many teachers have come before the Commissioner in contract abandonment cases claiming that they never realized that they had an obligation to finish the school year.  Just as a district cannot terminate a teacher during the year without good cause or the teacher’s consent to resignation, a teacher cannot abandon her contract during the year without good cause of the consent of the district.  It would be helpful if school districts, teacher unions, and education schools were to insure that teachers had an understanding of their contractual rights and obligations.
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