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Statement of the Case


Petitioner, Donald Strong, appeals the decision of the Edinburg Consolidated Independent School District board of trustees, Respondent, to deny his grievance concerning his reassignment


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Mr. Alfonso Ibanez, Attorney at Law, McAllen, Texas.  Respondent is represented by Mr. Raymundo Lopez, Attorney at Law, Edinburg, Texas.


On January 7, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.

Findings

It is determined that the following findings are supported by substantial evidence:

1. The Petition for Review alleges that Respondent, Edinburg Consolidated Independent School District, violated the Whistleblower Act by reassigning Petitioner, Donald Strong, for pointing out a violation of law.  It also alleges that Respondent violated Petitioner’s contract by demoting him and that Respondent failed to give Petitioner due process.

2. Petitioner’s reassignment did not result in monetary harm.

3. Petitioner resigned his position with Respondent effective November 30, 1998.

Discussion

Petitioner contends that Respondent reassigned him in violation of his contract.  Petitioner argues that the reassignment was a demotion and that he was not given due process.  Petitioner alleges that the reassignment was done in violation of the Whistleblower Act.  Respondent denies these allegations and contends that the Commissioner lacks jurisdiction over this case.

Jurisdiction

Respondent argues that the Commissioner lacks jurisdiction over this case for three reasons: the Commissioner lacks jurisdiction over the Whistleblower Act; the Commissioner lacks jurisdiction over the contract claims because there was no monetary loss; and due to Petitioner’s resignation the case is moot.

Whistleblower Act

The Commissioner does not have jurisdiction over the Whistleblower Act.  This law is to be found in the Government Code.  Texas Government Code §554.001 et seq.  Under Texas Education Code §7.057, the only statutes that the Commissioner of Education has jurisdiction over are found in Titles 1 and 2 of the Texas Education Code.  The Commissioner lacks jurisdiction over Petitioner’s Whistleblower claim.

Contract Claims

The Commissioner has jurisdiction over the violation of a written employment contract if the contract violations lead to monetary harm.  Texas Education Code §7.057(a)(2)(B). In this case, there is no monetary harm.  Petitioner’s reassignment did not cause a monetary loss.  Hence, the Commissioner lacks jurisdiction over Petitioner’s contract claim.

Mootness

Respondent contends that since Petitioner has resigned effective November 30, 1998, this case is moot.  Assuming that Petitioner had a contract claim, his resignation would not make this case moot.  There would still be the issue of past monetary harm.  However, Petitioner does not have a valid contract action.  Nonetheless, Petitioner’s resignation does not make this case moot.

Conclusion

The Commissioner lacks jurisdiction over this case.  Petitioner has neither pled a violation of the Texas Education Code or the rules adopted under it, nor a violation of a written contract that caused monetary loss.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education lacks jurisdiction over the Whistle Blower Act.  Texas Education Code §7.057.

2. The Commissioner of Education lacks jurisdiction over the violation of a written employment contract unless monetary harm can be shown.  Texas Education Code §7.057(a)(2)(B).

3. Since Petitioner suffered no monetary harm from his reassignment, the Commissioner of Education lacks jurisdiction over Petitioner’s contract claims.

4. Petitioner’s resignation does not make this case moot.

5. This case should be dismissed for lack of jurisdiction.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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JIM NELSON
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