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Statement of the Case


Petitioner, Ralph Peña, appeals the denial of his grievance regarding the appraisal process, his placement on a professional improvement plan and the denial of a salary increase by Respondent, Ysleta Independent School District.  

Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Richard L. Arnett, attorney at law, Austin, Texas.  Respondent is represented by Luther Jones, attorney at law, El Paso, Texas. 

On July 28, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings


After due consideration of the record and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
Petitioner was employed as a teacher by Respondent during the 1997-98 and 1998-99 school years.

2.
To evaluate the performance of its teachers, Respondent uses the Professional Development and Appraisal System (PDAS), the appraisal process and performance criteria developed by the Commissioner of Education.


3.
During the 1997-98 school year, Petitioner’s formal observation was conducted by his assistant principal.  In addition, several walk-through observations were conducted by his assistant principal and his principal.

4.
After Petitioner received his summative appraisal scores in late April of 1998, he requested a second appraiser.  A second formal observation was conducted in May by the principal of another campus.

5.
On June 4, 1998, Petitioner’s final annual summative conference was held.  Petitioner received his final appraisal scores which were based on the average of the two appraisals that had been conducted.  Petitioner received “below expectations” ratings in two domains and “proficient” ratings in all other domains.

6.
Petitioner did not initiate a grievance regarding his final appraisal scores.

7.
Under the PDAS regulations, a teacher is designated as a “teacher in need of assistance” if the teacher is evaluated as below expectations in two or more domains.  19 Tex. Admin. Code §150.1004(a).  When a teacher is designated as a teacher in need of assistance, the appraiser and/or the teacher’s supervisor shall, in consultation with the teacher, develop an intervention plan that includes various elements set out in rule 150.1004(b).  Based on his below expectation ratings in two domains, Petitioner was a teacher in need of assistance and was required to be placed on an intervention plan (a.k.a. a professional improvement plan or growth plan).

8.
Prior to his observations, Petitioner received PDAS training and a PDAS manual, which included the PDAS regulations.  Therefore, Petitioner had actual or constructive knowledge on June 4, 1998 that his appraisal score would require that he be placed on a professional improvement plan for the next school year.

9.
On September 2, 1998, Petitioner was presented with a professional improvement plan.

10.
On August 26, 1998, Respondent’s board voted to increase its teachers’ salaries by six percent.  Petitioner was informed on September 8, 1998 that he would not receive the salary increase due to the fact that he was on a professional improvement plan. 

11.
For several years, Respondent had had in effect Board Policy DEA that provides that, “[w]here the district wide salary formula for the coming school year gives rise to a salary increase for employees continuing their employment, the increase will be paid unless the employee is then under the provisions of a Professional Improvement Plan for the succeeding school year.”  Petitioner had actual or constructive knowledge on June 4, 1998 that he would be ineligible for a raise the next school year if one was passed by the board.

12.
Under Respondent’s Board Policy DGBA-R, an employee who wishes to present a grievance must first attempt to resolve the matter with the party respondent in an informal conference.  The request for an informal conference shall be made and held within 10 working days of the occurrence or event which gave rise to the grievance.  If the matter is not resolved through the informal conference, the employee may file a Level I grievance, which is heard by a representative of the Employee Relations Office.  If the employee wishes to appeal the Level I decision, the grievance may proceed to Level II, where it is reviewed by the superintendent or the superintendent’s designee.  If the employee’s grievance is denied at Level  II, the employee may request binding arbitration and must waive any right to appeal the decision of the arbitrator.

13.
In a letter from his attorney dated September 15, Petitioner requested an informal conference.  According to the letter, Petitioner wished to grieve the issuance of the professional improvement plan.  On September 17, 1998, an informal conference was held, but no resolution was reached. 

14.
On September 23, 1998, Petitioner filed a Level I grievance complaining about the issuance of the professional improvement plan.  

15.
A conference on Petitioner’s Level I grievance was held on September 29 and 30, 1998.  The “mediator” assigned by the Employee Relations Office to consider the matter recommended that the grievance be dismissed or denied.  The mediator concluded that all of the issues Petitioner raised were untimely because Petitioner should have grieved any issues dealing with the issuance of the plan and with the appraisal process within 10 working days after his annual summative conference on June 4, 1998.  The mediator stated that Petitioner could have challenged the contents of the plan but failed to do so.  Petitioner amended his Level I grievance form three times before the conference to add allegations regarding the appraisal process and the denial of the raise; however, the mediator rejected the amendments because they raised issues that were not raised at the informal conference. 

16.
On October 7, 1998, Petitioner requested that his grievance proceed to Level II.  The superintendent issued a decision dated October 27, 1998, which denied the grievance on the basis that the issues about which Petitioner complained were not timely raised.

17.
Petitioner did not request binding arbitration.  Instead, Petitioner sent a letter to the board dated December 16, 1998 requesting that the matter be placed on the agenda of a board meeting.

18.
On January 11, 1999, the superintendent responded to Petitioner’s letter stating that the board would not consider the grievance because the issues being grieved were untimely.

19.
The merits of Petitioner's complaint were not addressed at any of the above-referenced grievance levels, and Respondent did not consent to waive any time limits set out in its grievance policy.

20.
Petitioner filed this appeal on February 25, 1999.

Discussion


In his Petition for Review, Petitioner alleges that Respondent denied him a salary increase based upon an illegal appraisal system.  Although the basis for urisdiction is not set out in the Petition for Review, Petitioner’s brief alleges that Respondent violated provisions of the Texas Education Code and the Texas Administrative Code relating to teacher appraisals.  Therefore, this appeal will be considered an appeal under Texas Education Code section 7.057(a)(1) or 7.057(a)(2)(A), which grants the Commissioner jurisdiction over appeals involving violations of the school laws of the state or involving actions or decisions of boards of trustees that violate the school laws of the state.

Respondent argues that this appeal should be denied because Petitioner failed to file a timely grievance and, therefore, failed to exhaust his local administrative remedies with respect to the issues about which he is complaining. As stated above, Respondent’s Board Policy DGBA-R requires an employee to request an informal conference regarding a grievance within 10 working days of the event giving rise to the grievance.  The local record establishes that Petitioner failed to request an informal conference regarding his appraisal scores, his placement on a professional improvement plan, or the repercussions of being placed on a professional improvement plan within 10 working days after his final summative conference on June 4 1998, when he was informed of his appraisal scores and that he would be placed on a professional improvement plan.  Petitioner did not initiate his grievance until approximately three months after the event that gave rise to his grievance.  The record reflects that Petitioner’s grievance was denied at each level based on untimeliness, and the merits of Petitioner's grievance was not addressed at any of the grievance levels.  Furthermore, Respondent did not consent to waive any time limits set out in its grievance policy.   

Petitioner argues that his grievance was timely because it was initiated after receiving the actual professional improvement plan and being informed that he was being denied the salary increase.  This argument is without merit.  Petitioner knew on June 4, 1998 that he received ratings of below expectations in two domains of his appraisal.  Under PDAS rule 150.1004, Petitioner was required to be placed on a professional improvement plan due to his below expectations ratings in two domains.  It is a well known legal maxim that all persons are “presumed” to know the law.  Furthermore, there is substantial evidence in the record that reflects that Petitioner received PDAS training and a PDAS manual.  Petitioner is also presumed to have knowledge of Respondent’s employment policies. See Myrtle Springs Reverted Indep. Sch. Dist. v. Hogan, 705 S.W.2d 707 (Tex. App.—Texarkana 1985, writ ref’d n.r.e.)(board policies become a part of a teacher’s employment contract), cert. denied, 480 U.S. 906, 107 S.Ct. 1350 (1987).  Therefore, Petitioner had actual or constructive knowledge on June 4, 1998 that he would be placed on a professional improvement plan and that he would be ineligible for a pay increase if one was passed by the board.

The Commissioner of Education has issued rulings upholding school districts’ denials of grievances where employees failed to comply with local district grievance time limits.  Grigsby v. Granbury ISD, No. 003-R3-997 (Comm’r Educ. May 1998); Watson v. Judson ISD, No. 377-R8-894 (Comm’r Educ. Feb. 1995); Rader v. Victoria ISD, No. 116-R3-1292 (Comm’r Educ. Aug. 1993).  Because Petitioner’s grievance was untimely, Respondent was within its rights to deny the grievance.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction of this appeal under Texas Education Code section 7.057.

2.
Respondent’s Board Policy DGBA-R required Petitioner to request an informal conference within 10 days of the event which gave rise to his grievance.  Petitioner failed to do so. 

3.
Petitioner’s appeal should be denied.


O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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JIM NELSON
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