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Statement of the Case


Petitioner Matthew D. G., by his next friends Charles and Diana G. bring this action under former Tex. Educ. Code §11.13 seeking damages for alleged injuries caused by Robert Stringer,  a teacher with the Grand Saline Independent School District.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Mike Bassett, Attorney at Law, Dallas, Texas.  Respondent is represented by Keith Dollahite, Attorney at Law, Tyler, Texas. 


Respondent filed a motion for summary judgment, alleging that Petitioner failed to exhaust administrative remedies and that Petitioner’s claim is barred as a matter of law by res judicata.  The motion will be the basis of this decision.


On March 24, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied, or in the alternative, dismissed for untimely filing.  Exceptions were timely filed and considered.  No reply was filed.

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, the following Findings are supported by substantial evidence:


1.
The incident of which Petitioner complains occurred in May of 1994.  


2.
Petitioner did not present his complaint to the board of trustees.  The board neither heard the concerns nor did it render a decision or take action in response to the incident.

3. Petitioner litigated the matter through the judicial system.

4.
Petitioner first presented his appeal to the Commissioner on September 18, 1998.


Discussion


Petitioner Matthew D. G. alleges that Respondent Robert Stringer injured him by using excessive force in putting Respondent’s finger on Petitioner’s chest.  Petitioner seeks damages before the Commissioner.


Petitioner never presented his concerns to the board of trustees through the student grievance process.  Petitioner asserts that he attempted to find out from the district what the process for presenting student grievances was but was never given an answer.  As support for this position, Petitioner presents a letter from his attorney to Petitioner’s parents, which requested copies of the district’s policies.  Petitioner’s failure to exhaust his administrative remedies at the local level is not excused and Petitioner’s appeal should be dismissed for failure to exhaust administrative remedies at the district level.


Petitioner also failed to timely file an appeal to the Commissioner.  Petitioner contends that since he was allegedly prevented from presenting his concerns to the board of trustees through the district’s failure to provide him with the appropriate procedures, Petitioner did not have a decision or action of the board from which to appeal.  However, because Petitioner’s failure to exhaust administrative remedies at the district level was not excused, his untimely filing at the state level is likewise not excused.  Parties are required to present their concerns to the board of trustees prior to appealing to the Commissioner and cannot reinstitute their appeal by presenting the issue to the board outside the original timelines.


Even if Petitioner’s failure to exhaust administrative remedies at the local level was excused, the failure to timely file at the state level was not excused.  Petitioner’s filing timeline ran from the time that a request was originally made to the board of trustees for a hearing and was either ignored or denied.  Choosing to litigate in state court does not toll or abate the filing deadlines before the Commissioner.  Gibson v. Waco ISD, No. 107-R8-598 (Comm’r Educ. 1998); Rodriguez v. Pharr-San Juan-Alamo ISD, No. 044-R8-1197 (Comm’r Educ. 1998); Washington v. Ft. Bend ISD, No. 171-R2-497 (Comm’r Educ. 1997). Assuming without finding that Petitioner’s timelines began to run sometime after the incident in 1994, Petitioner’s filing of an appeal in September of 1998 is clearly more than 45 days from the action (or inaction) complained of.


Respondent’s Motion for Summary Judgment should be granted and Petitioner’s appeal should be denied.  On my own motion, Petitioner’s appeal should be dismissed for untimely filing.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to former Tex. Educ. Code Section 11.13.


2.
Petitioner failed to exhaust local district administrative remedies and is foreclosed from filing an appeal before the Commissioner of Education.  On this basis, Respondent’s Motion for Summary Judgment should be granted.


3.
In the alternative, Petitioner failed to timely file his appeal before the Commissioner of Education without good cause; the filing of a judicial case does not toll agency filing deadlines.  On this basis, the Administrative Law Judge’s motion to dismiss should be granted.


4.
Petitioner’s appeal should be denied.


5.
In the alternative, Petitioner’s appeal should be dismissed for untimely filing.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 14th day of OCTOBER, 1999.
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JIM NELSON
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