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Statement of the Case


Petitioner, Mark Wilson, appeals the decision of Respondent, Arlington Independent School District, to deny his grievance concerning his termination from employment effective August 29, 1997.


Paula Hamje is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appears pro se and Respondent is represented by James E. Byrom and Katherine A. Antwi, Attorneys at Law, Austin, Texas. 


On March 24, 1998, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction and that all other relief requested be denied.  No exceptions were filed.

Findings 


After due consideration of the pleadings and matters officially noticed, it is determined that the following findings are supported by substantial evidence:


1.
Petitioner, an accountant, was employed by  Respondent as an at-will employee for at least sixteen years.


2.
Respondent terminated Petitioner’s employment effective August 29, 1997, after determining that the adverse action was in the best interest of Respondent and that Petitioner’s work performance was below standard.


3.
Petitioner received a Level I hearing on or about October 2, 1997 and a Level II hearing on or about October 27, 1997.  Petitioner was heard by Respondent at a Level III hearing on or about December18, 1997, and was notified his grievance was denied. 


4.
Petitioner alleges Respondent terminated him in retaliation for his exercise of protected speech.  Petitioner may also be alleging a violation of the Texas Whistleblower’s Act, Tex. Gov’t. Code §554.002. 

Discussion

Petitioner argues that his termination was the result of his reporting concerns about spending practices of Respondent and retaliation for Petitioner addressing matters of public concern.  The Texas Education Code §7.057 establishes the Commissioner’s general authority to hear appeals.  It provides as follows: 

(a) Except as provided by Subsection (e), a person may appeal in writing to the commissioner if the person is aggrieved by:

(1) the school laws of the state; or

(2) actions or decisions of any school district board of trustees that violate:

(A) the school laws of the state; or

(B) a provision of a written employment contract between the school district and a school district employee, if a violation causes or would cause monetary harm to the employee.

Tex. Educ. Code §7.057(f)(2) defines the “school laws of the state” as Title I and Title II and rules adopted under those titles.  The legal basis for Petitioner’s free speech concerns is not located in the Texas Education Code.  The Texas Constitution, the U.S. Constitution and the Whistleblower Act are not included in Titles I and II of the Education Code and, therefore, are not school laws of the state.  The Commissioner does not have jurisdiction over these claims and Respondent’s motion to dismiss should be granted.  The Commissioner does not have jurisdiction to award Respondent attorneys’ fees and court costs as requested.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education lacks jurisdiction over claims arising under the Texas Whistleblower’s Act.


2.
The Commissioner of Education lacks jurisdiction over federal or state free speech claims. 


3.
The Commissioner of Education lacks jurisdiction over the instant matter pursuant to Tex. Educ. Code §7.057.


4.
Petitioner’s appeal should be dismissed for lack of jurisdiction.


5.
All other requested relief is hereby denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction; and


FURTHER ORDERED that all other requested relief be, and is hereby, DENIED.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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JIM NELSON
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