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Statement of the Case


Petitioner, Gloria Stephens, appeals the decision of Respondent, the North East Independent School District’s Board of Trustees, to deny her grievance regarding her reassignment.

Margaret E. Baker was appointed by the Commissioner of Education as Administrative Law Judge to preside over this case.  Petitioner is represented by Daniel A. Ortiz, attorney at law, of Arlington, Texas.  Respondent is represented by Randolph W. Stout and Paige D. Scherr, attorneys at law, of Denton, Texas.  Respondent filed a Plea to the Jurisdiction which shall be  the basis of this decision. 

On August 19, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Respondent’s Plea to the Jurisdiction be granted, and Petitioner’s appeal be dismissed for lack of jurisdiction.  Exceptions were timely filed and considered; no replies were filed.

Findings


After due consideration of the pleadings and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
Petitioner has been employed as a teacher by Respondent since the 1973-74 school year.  Since the 1976-77 school year, Petitioner has been employed under a continuing contract.

2.
During the 1991-92 school year, Petitioner was assigned to Ryan High School as the choir director.

3.
During the 1997-98 and 1998-99 school years, several parents of students who attended Ryan High School complained about Petitioner’s performance as choir director, and the relationship between Petitioner and these parents became very strained. 

4.
In January of 1999, Petitioner was reassigned to Fred Moore High School, an alternative education center.  The reason for Petitioner’s reassignment was to resolve the conflict between Petitioner and the parents at Ryan High School who opposed her and to create a choir program at Fred Moore High School.

5.
Petitioner’s reassignment did not adversely affect her compensation.

6.
Petitioner filed a grievance regarding her reassignment.  The board denied Petitioner’s grievance. 

7.
Petitioner timely filed this appeal.

Discussion

Petitioner brings this appeal under Texas Education Code section 7.057(a). This section provides:

(a) Except as provided by Subsection (e), a person may appeal in writing to the commissioner if the person is aggrieved by:

(1)
the school laws of the state; or

(2)
actions or decisions of any school district board of trustees that violate:

(A)
the school laws of the state; or

(B)
a provision of a written employment contract between the school district and a school district employee, if a violation causes or would cause monetary harm to the employee.

Tex. Educ. Code Ann. § 7.057(a).  “School laws of the state” is defined as Titles I and II of the Texas Education Code and rules adopted under those titles. Tex. Educ. Code Ann. § 7.057(f)(2).  Petitioner asserts alternative bases for jurisdiction:  that she has been aggrieved by actions or decisions of Respondent that violate either the school laws of the state or her written employment contract.  Respondent contends that Petitioner’s appeal should be dismissed for lack of jurisdiction under both bases.

School Law of the State

Petitioner argues that Respondent’s Board Policy DK(Local) was adopted pursuant to Texas Education Code section 11.251 and is, therefore a “rule” under Texas Education Code section 7.057(f)(2) and a “school law of the state” for purposes of Texas Education Code section 7.057(a).  In its Plea to the Jurisdiction, Respondent argues that Petitioner’s appeal should be dismissed because local school board policies are not school laws of the state as defined by Texas Education Code section 7.057(f)(2).  Respondent is correct.  

In Gregory Armstead v. Galveston I.S.D., Docket No. 067-R10-198 (Comm’r Educ. 1998), the Commissioner determined that local board policies are not rules, and consequently not school laws of the state, under section 7.057(f)(2).  The Commissioner reasoned that rules under section 7.057(f)(2) are adopted pursuant to the rule-making requirements set out in the Administrative Procedure Act, Texas Government Code, chapter 2001, whereas local policy is a district's internal procedure without statewide effect and whose adoption is not governed by the Administrative Procedure Act.  Because a local board policy is not a school law of the state, the Commissioner lacks jurisdiction over Petitioner’s claim concerning a violation of Board Policy DK(Local).

Breach of Contract

With respect to her alternative basis for jurisdiction, Petitioner merely claims that Respondent’s reassignment of her constituted a breach of her employment contract and that such breach has or will cause her economic harm. In its Plea to the Jurisdiction, Respondent argues that Petitioner has suffered no monetary harm as a result of the reassignment and that any allegation that the reassignment could cause monetary harm in the future is merely speculative.

The record establishes that Petitioner has not suffered any monetary harm as a result of the reassignment.  Furthermore, Petitioner fails to assert any facts that would support her allegation that she will suffer economic harm in the future. Therefore, Respondent is correct that Petitioner’s allegation of future monetary harm is too speculative.  Because Petitioner cannot show present or future monetary harm, the Commissioner does not have jurisdiction over Petitioner’s breach of contract claim.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
Because a local board policy is not a school law of the state for purposes of Texas Education Code section 7.057, the Commissioner lacks jurisdiction over Petitioner’s claim concerning a violation of Board Policy DK(Local).
2.
Because Petitioner’s reassignment did not result in any monetary harm and Petitioner’s allegation of future monetary harm is purely speculative, the Commissioner does not have jurisdiction under Texas Education Code section 7.057 over Petitioner’s breach of contract claim.

3.
Respondent’s Plea to the Jurisdiction should be granted, and Petitioner’s appeal should be dismissed for lack of jurisdiction.


O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Respondent’s Plea to the Jurisdiction be granted, and Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 2nd day of DECEMBER, 1999.
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