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Statement of the Case


Petitioner, Vanessa Q., bnf Irma Q., appeals the decision of Respondent, South San Antonio Independent School District’s Board of Trustees, to deny her grievance concerning alleged acts of hazing.  

Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Rene Ramirez, attorney at law, Pharr, Texas.  Respondent is represented by Juan J. Cruz, attorney at law, San Antonio, Texas. 

On August 18, 1999, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed based on mootness.  No exceptions were filed.

Findings


After due consideration of the record and matters officially noticed, it is determined that the following findings are supported by substantial evidence:

1.
During the 1998-99 school year, Petitioner was a junior at South San High School.

2.
Petitioner failed to make the varsity volleyball team and was placed on the junior varsity volleyball team.

3.
After Petitioner failed to make the varsity volleyball team, Petitioner and her mother had a meeting with the volleyball coaches to discuss the reasons why Petitioner was not placed on the varsity team.

4.
After the meeting with the volleyball coaches, Petitioner filed a grievance against the volleyball coaches alleging that they were engaging in a pattern of retaliation and harassment against her.  The board of trustees denied Petitioner’s grievance.

Discussion

Petitioner brings this appeal under Texas Education Code section 7.057(a)(2)(A), claiming that Respondent violated school laws of the state.  Specifically, Petitioner claims that Respondent violated the anti-hazing provisions set out in sections 4.51 and 4.52
 of the Texas Education Code. 

Hazing

Although Petitioner’s Petition for Review and briefing largely focus on allegations that the decision not to place her on the varsity team was politically motivated because one of the volleyball coaches is politically opposed to her father, who is the president of Respondent’s board of trustees, and on allegations that she was retaliated against and harassed for raising complaints against the volleyball coaches, jurisdiction in this case is based on alleged violations of anti-hazing provisions in the Texas Education Code. The Texas Education Code defines hazing as follows:  

(6) “Hazing” means any intentional, knowing, or reckless act, occurring on or off the campus of an educational institution, by one person alone or acting with others, directed against a student, that endangers the mental or physical health or safety of a student for the purpose of pledging, being initiated into, affiliating with, holding office in, or maintaining membership in an organization.  The term includes:


(A) any type of physical brutality, such as whipping, beating striking, branding, electronic shocking, placing of a harmful substance on the body, or similar activity; 


(B) any type of physical activity, such as sleep deprivation, exposure to the elements, confinement in a small space, calisthenics, or other activity that subjects the student to an unreasonable risk of harm or that adversely affects the mental or physical health or safety of the student;


(C) any activity involving consumption of a food, liquid, alcoholic beverage, liquor, drug, or other substance that subjects the student to an unreasonable risk of harm or that adversely affects the mental or physical health or safety of the student;


(D) any activity that intimidates or threatens the student with ostracism, that subjects the student to extreme mental stress, shame, or humiliation, that adversely affects the mental health or dignity of the student or discourages the student from entering or remaining registered in an educational institution, or that may reasonably be expected to cause a student to leave the organization or the institution rather than submit to acts described in this subdivision; and 


(E) any activity that induces, causes, or requires the student to perform a duty or task that involves a violation of the Penal Code.

Tex. Educ. Code Ann. § 37.151(6).  Petitioner’s hazing claims consist of allegations that the coaches subjected her to extra physical exercises and encouraged other team members to ostracize her.  These allegations appear to fall within the above definition of hazing; therefore, the Commissioner has jurisdiction over this appeal.

Mootness

Under the procedural rules for appeals to the Commissioner, the Commissioner or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without a hearing for various reasons including mootness.  19 Tex. Admin. Code § 157.1056(a).  In the instant case, the Administrative Law Judge requested that the parties submit briefs on whether the case is now moot given that the 1998-99 school year is over.  As discussed below, it is concluded that this case should be dismissed based on mootness. 

There are a number of Commissioner’s decisions that have dismissed student appeals on the basis of mootness.  See, e.g., Benjamin V., bnf Dolores Valadez v. McAllen ISD, Docket No. 108-R5-496 (Comm’r Educ. 1996); Nedra Y., as next friend of Timothy Y. v. Tahoka ISD, Docket No. 104-R5-390 (Comm’r Educ. 1991); Jory Carroll, bnf Mrs. Vicky Carroll v. Glen Rose ISD, Docket No. 094-R5-188 (Comm’r Educ. 1991).  These cases differ somewhat from the instant case in that the students in the above-listed cases either graduated or severed their relationship with the school district while the appeals were pending.  Nevertheless, the cases are instructive to the instant case.

The Commissioner and the courts have recognized that a case should be dismissed as moot when a judgment would have no practical legal affect upon a controversy. Benjamin V., bnf Dolores Valadez v. McAllen ISD, Docket No. 108-R5-496 (Comm’r Educ. 1996); Nedra Y., as next friend of Timothy Y. v. Tahoka ISD, Docket No. 104-R5-390 (Comm’r Educ. 1991). The Court of Appeals for the Fifth Circuit has held that if there is no longer a controversy, a case is moot—i.e., an actual controversy must be in existence at all stages of review.  Harris v. City of Houston, 151 F.3d 186, 189 (5th Cir. 1998).  In Harris, the plaintiff sought injunctive relief to halt the annexation of a residential area and declaratory relief stating that the city’s actions were unconstitutional and invalid under state law.  The court stated that the alleged harms the plaintiff sought to enjoin had “come and gone” and that it simply could not enjoin that which had already taken place.  Id.  The court further stated that “if a dispute has evanesced because of changed circumstances, including the passage of time, it is considered moot.” Id.     

In the instant case, Petitioner’s Amended Petition for Review requests that the Commissioner order that the alleged acts of “harassment and retaliation” by the coaches cease immediately.
  Assuming for the purposes of argument that Petitioner’s allegations of hazing are true, Petitioner is seeking relief to stop something that has already occurred (i.e., hazing during 1998-99 school year).  Any decision made now about hazing incidents that occurred during last year’s school year would have no practical legal effect.

Petitioner argues that the alleged hazing is “ongoing to this date” and so the controversy continues to exist.  Surprisingly, Petitioner does not provide any facts to support this allegation.  Nothing in the record or in the documents on file reflects that the volleyball coaches directly or indirectly had ongoing contact with Petitioner after the volleyball season and school year were over.  Any hazing by the volleyball coaches had to be related in some way to Petitioner’s membership on the volleyball team.  See Tex. Educ. Code Ann. § 37.151(6)(definition of “hazing” as certain acts for the purpose of pledging, being initiated into, affiliating with, holding office in, or maintaining membership in an organization).  Once the team activities ceased for the school year,  the volleyball coaches could  not engage in hazing as that term is defined in the Texas Education Code because Petitioner’s membership on the team ceased, albeit temporarily, and the coaches had no authority over Petitioner.  As stated previously, an actual controversy must be in existence at all stages of review.  Harris, 151 F.3d at 189. 

Petitioner also contends that the case is not moot because the volleyball coaches will use some sort of technicality to keep her off of the varsity team her senior year. Mere speculation that the parties will get involved in another dispute during the 1999-2000 school year does not establish the existence of a live controversy for purposes of this appeal.  If another dispute should arise, Petitioner will not be without an adequate remedy given that she may file another grievance.  Although courts have recognized an exception to the mootness doctrine where a controversy is “capable of repetition, yet evading review”, this exception is not applicable in the instant case because Petitioner has not raised the exception or alleged facts that would indicate that the alleged acts of hazing during the 1998-99 school year would recur in the future. 

Conclusion


The record establishes that Petitioner is seeking redress for alleged injuries that occurred during the 1998-99 school year.  Because the 1998-99 school year is over and there is no evidence in the record or in the documents on file that the controversy is ongoing or reasonably capable of repetition, Petitioner is seeking judgment upon a matter that will not have any practical legal effect upon an existing controversy.  Furthermore, Petitioner’s forecast that she will be kept off of the varsity volleyball team her senior year simply cannot establish that an actual controversy exists at this stage of review.   For these reasons, this appeal should be dismissed as moot.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 7.057(a)(2)(A).


2.
Under the procedural rules for appeals to the Commissioner, the Commissioner or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without a hearing for various reasons including mootness.  19 Tex. Admin. Code § 157.1056(a).


3.
A case should be dismissed as moot when a judgment would have no practical legal affect upon a then existing controversy.  An actual controversy must exist at all stages of review.

4.
Because all volleyball activities for the 1998-99 school year have ceased and there is no evidence in the record or in the documents on file that the acts complained of are ongoing, no actual controversy exists at the time of this appeal.

5.
Though courts have recognized an exception to the mootness doctrine where a controversy is “capable of repetition, yet evading review”, this exception is not applicable in the instant case because Petitioner has not raised the exception or alleged facts that would indicate the alleged acts of hazing would recur in the future.

6.
Petitioner’s mere speculation that the coaches will keep her off of the varsity volleyball team during the 1999-2000 school year does not establish the existence of a live controversy for purposes of this appeal.


7.
Petitioner’s appeal should be dismissed based on mootness.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED based on mootness.


SIGNED AND ISSUED this _2nd day of DECEMBER, 1999.
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JIM NELSON







COMMISSIONER OF EDUCATION

� Petitioner cites to the anti-hazing provisions of the Texas Education Code as they existed prior to the amendment of the Code in 1995.  The anti-hazing provisions are now codified in Texas Education Code sections 37.151 and 37.152.


� Petition also requested personal injury damages; however, such type of relief is not available.
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