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Statement of the Case


Petitioners, Brenda Stevenson and J. David Fay, appeal the decision of the DeSoto Independent School District board of trustees, Respondent, to deny their grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioners appeared pro se.  Respondent is represented by Randel B. Gibbs, Attorney at Law, Dallas, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioners’ appeal be denied.  No exceptions were filed.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioners under teaching contracts for the 1999-2000 school year.

2.
After the school year had begun and after Petitioners could no longer unilaterally withdraw from their contracts, Respondent modified its insurance plan.  Under the modified plan, Respondent increased the amount it paid for each employee’s insurance.  The amount each employee would have to pay would also increase unless an employee chose the plan where Respondent paid the entire cost.

3.
Respondent’s only representation concerning insurance rates was made to J. David Fay several weeks after he signed his contract.

Discussion


Petitioners contend that Respondent unilaterally modified their contracts and reduced compensation during the school year by adopting a new insurance plan that was more costly.  Petitioners also contend that Respondent has not offered health insurance that meets the requirements of Texas Education Code section 22.004.

Modification of Contract


Petitioners argue that the district’s insurance plan was part of their contracts and could not be modified by the district without their acceptance.  Petitioners are correct that statutes and board policies in effect at the time they signed their contracts are incorporated into their contracts. Central Educ. Agency v. George West Indep. Sch. Dist., 783 S.W.2d 200, 202 (Tex.1989); Arlington Indep. Sch. Dist. v. Weekley, 313 S.W.2d 929 (Tex. App.-Fort Worth 1958, writ ref’d n.r.e.).  However, Petitioners do not identify either a statute or a policy that requires Respondent to maintain the same insurance coverage.  The fact that a school board contracts for coverage from an insurance company for a particular time period does not mean that a board has pledged to retain the same coverage after the contract has expired.

Changing Compensation


While school districts may change insurance benefits during the school year, this right is not unbounded.  The Commissioner has repeatedly held that a school district may not reduce compensation after a teacher can no longer unilaterally resign.  Guier v. Dallas Independent School District, Docket No. 213-R3-589 (Comm’r Educ. 1991); San Elizario Educators Association v. San Elizario Independent School District, Docket No. 222-R3-392 (Comm’r Educ. 1994); and Weslaco Federation of Teacher’s v. Weslaco Independent School District, Docket No. 058-R10-1295 (Comm’r Educ. 1998).  

Respondent has not violated this requirement.  Petitioners did not receive less for the 1999-2000 school year than they would have received under the previous year’s compensation package.  While the Commissioner has held that only total compensation, not elements of compensation, must be maintained, Respondent has not reduced the dollar amount that it will contribute to Petitioners’ health insurance.  Griffin v. Van Independent School District, Docket No. 084-R10-197 (Comm’r Educ. 1998).  In fact, Respondent has increased the amount it contributes for each employee’s health insurance.


Petitioners note that while the district has not decreased its contribution for health insurance, their contribution has increased.  This does not violate the prohibition of decreasing compensation after teachers can no longer resign.  The portion of health insurance benefits Petitioners pay cannot be said to be compensation.  Only the portion of benefits paid by Respondent is compensation.  It should also be noted that Petitioners were offered one insurance plan where the school district would pay all the costs.  If that option were selected, Petitioners would not have paid more than under a previous plan.

Estoppel


Under Texas law, promissory estoppel occurs when, “the promisor should reasonably expect that the promise will induce action or forbearance, the promise does in fact induce such action or forbearance, and the enforcement of the promise is necessary to avoid injustice.”  El Paso Health Care System, Ltd. v. Piping Rock Corp., 939 S.W.2d 695, 698 (Tex. App.-El Paso 1997, writ denied).  In the present case, the only potential promise that Petitioners identify is a statement made to Mr. Fay in early August 1999 that if the cost of insurance went up, it would only increase ten percent.  TR p. 11.  However, Mr. Fay signed his contract on July 14, 1999.  The representation was not designed to induce nor did it induce any action or forbearance.  Promissory estoppel does not apply to this case.


The assertion that Respondent failed to timely inform Petitioners that there may be significant cost increases seems to be based on a claim of a breach of a duty of good faith and fair dealing.  However, the Supreme Court of Texas has recently held that there is no such duty in the employment context.  City of Midland v. O’Bryant, 18 S.W.3d 209, 216 (Tex. 2000).

Comparable Coverage


Petitioners contend that Respondent did not offer health insurance that was comparable to that offered to state employees, as required by Texas Education Code section 22.004.  However, Petitioners did not make this argument before the board of trustees and the evidence does not support this allegation.

Conclusion


The Texas Education Code gives school districts the authority to change insurance benefits during the school year.  While Respondent changed the insurance benefits it did not reduce compensation to Petitioners.  Respondent made no promises concerning the cost to employees of heath insurance.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A district may not adopt a salary schedule that provides lesser compensation than a teacher would have received under the previous year’s compensation package if the teacher can no longer unilaterally withdraw from a contract.  

3.
The term “compensation” refers to total compensation.  It includes the amount a district contributes to an employee’s insurance.  It does not include the amount an employee contributes to his own insurance.  A district may reduce elements of compensation if total compensation is not reduced.

4.
Respondent did not reduce Petitioners’ compensation to a level lower than they would have received under the previous year’s compensation package.

5.
Respondent’s action of amending its health insurance plans during the school year is permissible because total compensation was not reduced below the level that teachers would have received under the previous year’s compensation package. 

6.
The doctrine of promissory estoppel does not apply to this case because the representation at issue was not designed to induce nor did it induce any action or forbearance.

7.
Respondent did not violate Texas Education Code section 22.004.  Petitioners failed to exhaust local remedies as to this claim. 

8.
There is no duty of good faith and fair dealing in employment contracts.

9.
Petitioners’ appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioners’ appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 4th day of DECEMBER, 2001.






_____________________________________






JIM NELSON
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