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DECISION OF THE COMMISSIONER


Petitioner, Marva Dixon, appeals Respondent’s, Grand Prairie Independent School District’s, decision to deny her grievance.  The Commissioner of Education appointed Christopher Maska as Administrative Law Judge to preside over this cause.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by JoAnn S. Wright, Attorney at Law, Irving, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  Exceptions and replies were timely filed and considered.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
At the public comment segment of the June 10, 1999 board of trustees meeting, individuals made negative comments about Petitioner. 

2.
After June 10, 1999, Petitioner was reassigned by the superintendent from the position of principal to the position of Special Education Supervisor.  Petitioner did not lose any compensation as a result of the transfer.

Discussion


Petitioner contends that she was demoted in violation of her contract, board policy, and the Open Meetings Act.  Respondent contends that the Commissioner lacks jurisdiction and cannot grant any of the relief requested.


Texas Education Code section 7.057 provides jurisdiction for violations of the school laws of this state and violations of written employment contracts that cause or would cause monetary harm.  The Commissioner lacks jurisdiction over Petitioner’s contract causes of action because Petitioner cannot show that any violation of her contract causes or would cause monetary harm.  While Respondent reassigned Petitioner, her compensation was not reduced.  At most, Petitioner can make a lost earnings capacity claim.  The Commissioner, however, has held that a loss of earnings capacity claim is not sufficient to invoke jurisdiction under Texas Education Code section 7.057(a)(2)(B).  Smith v. Zapata County Independent School District, Docket No. 083-R3-398 (Comm’r Educ. 1998).  


Petitioner contends that Respondent violated the school laws of this state by violating board policy and the Open Meetings Act.  The Commissioner has held that violations of district policy are not violations of the school laws of this state.  Armstead v. Galveston Independent School District, Docket No. 067-R10-198 (Comm’r Educ. 1998).  While the Open Meetings Act is not defined as part of the school laws of this state, Texas Education Code section 26.007(b) requires boards to comply with the Open Meetings Act.  Kurt J.B., bnf Robert W.B. v. Irving Independent School District, Docket No. 003-R5-996 (Comm’r Educ. 1997).  The Commissioner has jurisdiction over Petitioner’s Open Meetings Act claims.

Failure to State a Claim


Petitioner notes that during the public comment segment of the June 10, 1999 board meeting, members of the public spoke against her.  Petitioner argues that the board was required to conduct this part of the meeting in closed session and that the public comments caused the superintendent to reassign her.  Petitioner relies on Texas Government Code section 551.074.  This provision does not require a complaint about an employee or officer to be held in open session and allows an employee or officer to demand an open session.  The provision did not require the board to have a closed meeting nor did it give Petitioner the right to demand a closed meeting.  Petitioner has not pled a possible violation of the Open Meetings Act.  

In addition, even if Petitioner were correct that a violation of the Open Meetings Act had occurred, no relief could be awarded.  The Open Meetings Act allows an action taken in an improperly called meeting to be declared void.  However, no action or vote was taken in the meeting in question.  Hence, no relief can be granted.  United Independent School District v. Gonzalez, 911 S.W.2d 118 (Tex. App.-San Antonio 1995, writ denied).  This case is not an anomaly.  The Supreme Court in City of San Antonio v. Fourth Court of Appeals, 820 S.W.2d 762, 765 (Tex. 1991) held that the Open Meetings Act has no due process implications.

Conclusion

The Commissioner lacks jurisdiction over all of Petitioner’s claims, except for the Open Meetings Act claim.  As to the Open Meetings Act claim, Petitioner has failed to state a claim for which relief can be granted.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over all of Petitioner’s claims except for the Open Meetings Act claim.

2.
A loss of earnings capacity claim is not sufficient to invoke the Commissioner’s jurisdiction under Texas Education Code section 7.057(a)(2)(B).

3.
A district policy is not included in “the school laws of this state” as defined by Texas Education Code section 7.057(f)(2).

4.
The Commissioner has jurisdiction over violations of the Open Meetings Act because Texas Education Code section 26.007(b) requires districts to comply with the Open Meetings Act.

5.
Petitioner has failed to state a possible violation of Texas Government Code section 551.074.

6.
Even if Petitioner had stated a possible violation of Texas Government Code section 551.074, no relief could be granted.

7.
Petitioner’s appeal should be dismissed. 

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 6th day of NOVEMBER, 2001.
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JIM NELSON
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