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DECISION OF THE COMMISSIONER


Petitioner, Andres Gutierrez, appeals Respondent’s, Judson Independent School District’s, decision to deny his grievance.  The Commissioner of Education appointed Christopher Maska as the Administrative Law Judge to preside over this cause.  Petitioner is represented by Charles S. Frigerio, Attorney at Law, San Antonio, Texas.  Respondent is represented by Stacy Tuer Castillo, Attorney at Law, San Antonio, Texas.  


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
On April 28, 1999, Petitioner was in full police uniform and working in the course and scope of his employment as a police officer for Respondent when he observed a fistfight between two sixth grade students at Woodlake Hills Middle School.

Petitioner gave verbal commands to the students to stop fighting but they ignored him.

2.
Petitioner then loudly blew a whistle and repeated his verbal commands.  The students again ignored him.

3.
While physically separating the fighting students, Petitioner’s shoulder was injured.  The students, in part, caused Petitioner’s injury.

4.
Respondent has paid Petitioner Worker’s Compensation benefits as a result of his shoulder injury. 

Discussion


Petitioner contends that he is entitled to assault leave under Texas Education Code section 22.003(b):

In addition to all other days of leave provided by this section or by the school district, an employee of a school district who is physically assaulted during the performance of the employee’s regular duties is entitled to the number of days of leave necessary to recuperate from all physical injuries sustained as a result of the assault.

Petitioner argues that he was assaulted when he broke up a fight between two students.  Respondent admits Petitioner was injured but contends that no assault occurred.

Civil assault and criminal assault have the same definition under Texas law.  Moore, Inc. v. Garcia, 604 S.W.2d 261, 264 (Tex. Civ. App.-Corpus Christi 1980, writ ref’d n.r.e.).  Under Texas Penal Code section 22.01, a person commits an assault if he:

(1) intentionally, knowingly, or recklessly causes bodily injury to another, including the person’s spouse;

(2) intentionally or knowingly threatens another with imminent bodily injury, including the person’s spouse; or

(3) intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the conduct as offensive or provocative.

......

The relevant mental states are defined as:

(a)  A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

(b)  A person acts knowingly or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a certain result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

(c)  A person acts recklessly, or is reckless, with respect to the circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.

Tex. Pen. Code § 6.03.  The causation required is defined as:

(a) A person is criminally responsible if the result would not have occurred but for his conduct, operating either alone or concurrently with another cause, unless the concurrent cause was clearly sufficient to produce the result and the conduct of the actor clearly insufficient.

(b) A person is nevertheless criminally responsible for causing a result if the only difference between what actually occurred and what he desired, contemplated, or risked is that:

(1) a different offense was committed; or

(2) a different person or property was injured, harmed, or otherwise affected.

Tex. Pen. Code § 6.04.

Punching not Required


Respondent contends that the two students did not assault Petitioner because the students did not hit Petitioner and that the injury was caused by Petitioner overextending his shoulder.  The fact that the students did not hit Petitioner does not mean that no assault occurred.  One can commit an assault by causing bodily harm or simply by offensive physical contact.  Tex. Pen Code §22.01.  Petitioner physically separated the fighting students.  Petitioner both received bodily harm and was the recipient of offensive physical contact when he broke up the fight.  

Mental States

Perhaps Respondent’s contention is based on the students’ mental states.  This seems unlikely.  How could the students not be aware of Petitioner?  Further, intent may be presumed when an injury is caused by violence.  Sumner v. Kinney, 136 S.W.2d 1192 (Tex. Civ. App. 1911).  No credible evidence was introduced to rebut this presumption.  The students assaulted Petitioner.


But even assuming the students did not directly assault Petitioner, the doctrine of transferred intent means that an assault was committed.  When one intends to attack a person but instead attacks another, the doctrine of transferred intent holds that one has the required mental state to assault the individual who was actually injured.  Tex. Pen. Code §6.04(b).  When one engages in a fistfight one is acting intentionally, which is the highest mental state.  The students had the requisite mental state to assault each other.  This mental state is imputed to their actions against Petitioner.


Respondent also argues that because Petitioner reported that he overextended his arm that he caused the injury, not the students.  However, while Petitioner’s actions had a role in his injury, this does not mean that he was not assaulted.  Though Petitioner’s actions are a concurrent cause, they are not a sufficient cause.  Tex. Pen. Code §6.04(a).  No injury would have occurred but for the students’ fighting.  The students’ attempts to assault each other contributed to Petitioner’s injury.  

Conclusion


The Texas Education Code provides assault leave for situations such as this.  Petitioner should receive assault leave benefits from the day of his injury until he is able to return to work or until two years have passed since the injury, whichever comes first.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this case under Texas Education Code section 7.057.

2.
A school employee who is physically assaulted during the performance of his duties is entitled to assault leave until he can return to work or two years have passed, whichever occurs sooner.  Tex. Educ. Code § 22.003(b).

3.
Civil assault has the same definition as criminal assault.

4.
A person commits an assault if the person intentionally, knowingly, or recklessly causes bodily injury to another, or intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the conduct as offensive or provocative.  Tex. Pen. Code § 22.001.

5.
When an injury is caused by violence, intent is presumed.

6.
One has the requisite mental state for assault even when a different person is harmed than was intended.  Tex. Penal Code § 6.04(b)

7.
One is responsible for one’s actions even when another’s actions are a concurrent cause, if the concurrent cause is not sufficient to produce the result.  Tex. Penal Code § 6.04(a)

8.
Petitioner was physically assaulted during the performance of his duties.

9.
Petitioner is entitled to assault leave from the day of his injury until he is able to return to work or until two years have passed since the injury, whichever comes first.  Tex. Educ. Code § 22.003(b).

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, GRANTED; and

FURTHER ORDERED that Petitioner is entitled to assault leave from the day of his injury until he is able to return to work or until two years have passed since the injury, whichever comes first.


SIGNED AND ISSUED this 6TH day of NOVEMBER, 2001.
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JIM NELSON
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