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DECISION OF THE COMMISSIONER
Petitioner, Joseph Newton, appeals Respondent’s, Dallas Independent School District’s, decision to terminate his contract. Christopher Maska is the Administrative Law Judge presiding over this cause. Henry L. Campbell, III of Dallas, Texas represents Petitioner. Craig A. Capua of Dallas, Texas represents Respondent.

Findings of Fact
The following Findings of Fact are supported by substantial evidence.

1. A subcommittee of Respondent’s board of trustees voted to terminate Petitioner’s contract effective August 31, 2000.

2. The certified hearing examiner’s Findings of Fact are adopted as if set out in full.

Discussion
Petitioner contends that Respondent’s decision to terminate his contract should be reversed because the evidence does not support the changes to the certified hearing examiner’s Recommendation and good cause does not exist to warrant termination. Changes to Hearing Examiner’s Recommendation
The hearing examiner concluded that good cause did not exist to terminate Petitioner’s contract.  A board subcommittee rejected Findings of Fact 16, 21, 22, and 3, Conclusions of Law 2 though 11, and the relief recommended.  The subcommittee also added a Finding of Fact that Petitioner’s acts constitute good cause for termination.  The subcommittee voted to terminate Petitioner’s contract effective August 31, 2000.

Findings of Fact
Respondent deleted the following findings:

16.
Mr. Newton occasionally returned calls during the business day. but he did so during lunch hours or other breaks and utilized his personal cell phone to do so.

21.
The fax received by Mr. Newton at Dallas ISD was an isolated incident. It was not authorized by him. In fact, he had previously taken reasonable actions to prevent any such occurrences. Mr. Newton cannot be held responsible for the unauthorized actions of third parties who are not under his control.

22.
Mr. Newton has taken reasonable actions to maintain his surety business separate from his employment at Dallas ISD. He has not conducted private business on DISD time. He has not misappropriated Dallas ISD resources for the facilitation of his private business.

Respondent justifies the changes based on Petitioner’s statements that he conducted some personal business during work hours and received more than five faxes and ten telephone calls. While Respondent properly characterizes particular citations to the record, changing a finding of fact is authorized only if it is not supported by substantial evidence in the record as a whole. TEX. EDUC. CODE § 21.259(c).

The evidence cited by Respondent does not contradict Finding of Fact 16. Making more than ten personal phone calls in five years is properly characterized as occasional. Further, there is substantial evidence that Petitioner made the calls during break times and lunch time and used his cell phone. TR 15l~52, 154. Since Finding of Fact 16 is supported by substantial evidence, Respondent could not change it.

Respondent’s reason for changing Finding of Fact 21 is that Petitioner received more than five personal faxes. The only questionable portion of the finding is the sentence, “[t]he fax received by Mr. Newton at Dallas ISD was an isolated incident.” The fax at issue was received in April 1999 and related to a surety bond. The testimony Respondent believes contradicts the finding is a statement that Petitioner received more than five faxes since 1995. There was no testimony as to the content of the other faxes; therefore, it was not shown that the other faxes were similar to the April 1999 fax.

Further, receiving between six and ten faxes over five years is hardly a pattern.  Finding of Fact 21 is supported by substantial evidence. TR 146, 163, 167, 176, 184.

Respondent rejected Finding of Fact 22 for the same reasons it rejected Finding of Fact 16 and 21. Finding of Fact 22 is also supported by substantial evidence.

Respondent replaced Finding of Fact 23 with a finding that good cause for termination exists. The only instance in the current school year that could arguably be construed as a policy violation was the receipt of the April 1999 fax. Because the fax was sent without Petitioner’s consent, Petitioner did not violate Respondent’s policy. Even if Petitioner had committed a policy violation, his acts would certainly not constitute good cause for the termination of a contract, which requires a high standard. See Baker v. Rice Independent School District, Docket No. 227-R2-493 (Comm’r Educ. 1995). A slight violation cannot destroy an employment relationship.  Finding of Fact 23 is supported by substantial evidence, and Respondent could not replace it. 

Conclusions of Law
Respondent rejected all but one of the Conclusions of Law. The reason given for these changes is that Petitioner’s actions constitute good cause for termination. As shown above, Petitioner’s actions do not constitute good cause for termination. Respondent’s rejection of the Conclusions of Law is invalid. Hence, there is no basis to change the recommended relief and to terminate Petitioner’s contract.

Conclusion
Respondent’s changes to the Recommendation are invalid. Thus, Petitioner will be reinstated and is entitled to back pay and benefits, if any have not been provided.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code section 21.301.

2.
Respondent’s changes to the Findings of Fact are invalid as the findings are supported by substantial evidence. TEx. EDUC. CODE § 2 1.259(c).

3.
Good cause is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances. An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

4.
Respondent’s changes to the Conclusions of Law are invalid. Respondent’s justification for the changes is not supported by the Findings of Fact. Respondent’s decision to terminate Petitioner’s contract is invalid because it is not supported by the Findings of Fact and Conclusions of Law.

5.
Respondent’s decision is overturned. Respondent shall reinstate Petitioner and pay him any back pay and benefits owed him or pay him any back pay and benefits owed and one year’s salary from the date he would have been reinstated.  TEX. EDUC CODE § 21.304 (e),(D.

6.
The certified hearing examiner’s Conclusions of Law are adopted as if set out in full. TEX. EDUC CODE § 21.304 (a)

ORDER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.

SIGNED AND ISSUED this 5TH DAY OF JULY, 2000.
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