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Petitioner, Norma Martinez-Stricklen, appeals the decision of Respondent, Crowley Independent School District, to deny her grievances.  Margaret E. Baker was the Administrative Law Judge assigned to preside over this case.  Petitioner appears pro se.  Respondent is represented by William M. Buechler of Austin, Texas.  Respondent filed a First Amended Plea to the Jurisdiction which shall be the basis of this decision. 

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


After due consideration of the pleadings and matters officially noticed, it is determined that the following Findings of Fact are supported by substantial evidence:

1.
During the 1999-2000 school year, Martinez-Stricklen filed multiple grievances asserting, among other things, sexual harassment and retaliation.

2.
CISD’s board of trustees heard and denied the consolidated grievances on July 17, 2000.  

3.
Martinez-Stricklen timely filed this appeal.

4.
In response to Martinez-Stricklen’s Petition for Review, CISD filed a Plea to the Jurisdiction, asserting that Martinez-Stricklen’s claims did not arise under the school laws of the state, and, therefore, the Commissioner lacked jurisdiction over the claims under Texas Education Code section 7.057.

5.
On November 8, 2000, a telephonic hearing was held regarding the CISD’s Plea to the Jurisdiction.  The Administrative Law Judge agreed with CISD that Martinez-Stricklen had not sufficiently pleaded a claim under section 7.057 and ordered Petitioner to file an Amended Petitioner for Review. 

6.
Petitioner timely filed an Amended Petition for Review.

7.
In response to Petitioner’s Amended Petition for Review, CISD filed a First Amended Plea to the Jurisdiction, asserting that Martinez-Stricklen still has not sufficiently pleaded a claim under section 7.057.

Discussion

CISD argues in its Plea to the Jurisdiction that this appeal should be dismissed because the Amended Petition for Review fails to allege claims over which the Commissioner has jurisdiction under Texas Education Code section 7.057.  CISD contends that the Amended Petition for Review continues to seek review of claims that CISD violated its own policies, which are not school laws for purposes of section 7.057.  CISD’s arguments are well-taken.  

Martinez-Stricklen has not alleged a breach of contract claim in her Amended Petition for Review.  Most of the allegations in the Amended Petition for Review concern violations of board policies.  Specifically, Martinez-Stricklen alleges that CISD violated its employment, sexual harassment, anti-discrimination, and retaliation policies.  The Commissioner has repeatedly held that local policies are not school laws of the state or rules for purposes of section 7.057.  See, e.g., Morris v. Midland I.S.D., Dkt. No. 085-R10-197 (Comm’r Educ. 1999); Hafner v. Region XIII Educ. Serv. Ctr., Dkt. No. 012-R10-996 (Comm’r Educ. 1997).  Therefore, the Commissioner lacks jurisdiction over all claims that CISD violated its board policies.

Martinez-Stricklen also alleges that CISD violated Texas Education Code sections 11.163 and 37.083.  Section 11.163 requires boards of trustees to adopt a policy providing for the employment and duties of district personnel.  Section 37.083 states that school districts “may” develop and implement a sexual harassment policy to be included in the district improvement plan required by section 11.252.  With respect to both of the claims regarding statutory violations, the Amended Petition for Review lacks any factual allegations to support such claims.  Martinez-Stricklen does not allege that CISD failed to adopt appropriate employment or sexual harassment policies; rather, she merely alleges that CISD violated various policies adopted pursuant to state school laws.  The Commissioner has previously rejected the argument that he has jurisdiction over claims relating to violations of board policies which were adopted pursuant to section 11.163.  Morris, Dkt. No. 085-R10-197.  Furthermore, section 37.083 does not require a district to adopt a sexual harassment policy to be included in its district improvement plan.  It merely states that a district may adopt such a policy.  Therefore, it is not possible for a district to violate section 37.083.  It is concluded that the Commissioner does not have jurisdiction over Martinez-Stricklen’s claims by virtue of the fact that the policies may have been adopted pursuant to sections 11.163 and 37.083.

Because Martinez-Stricklen’s Amended Petition for Review does not allege claims that are within the Commissioner’s jurisdiction, this appeal should be dismissed for lack of jurisdiction.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Amended Petition for Review fails to allege claims that are within the Commissioner of Education’s jurisdiction under Texas Education Code section 7.057.

2.
The Commissioner lacks jurisdiction over allegations relating to violations of local policies.

3.
This appeal should be dismissed without hearing for lack of jurisdiction under Texas Administrative Code title 19, section 157.1056(a).

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 3rd day of _DECEMBER, 2001.
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JIM NELSON
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