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DECISION OF THE COMMISSIONER


Petitioner, V. Lee Houston, complains of the decision of Respondent, West Oso Independent School District, to end his teaching contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas.  Respondent is represented by J. W. Gary, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The findings of fact drafted by the certified hearing examiner and approved by Respondent’s board of trustees are adopted as if set out in full.

2.
Petitioner holds a principal’s certificate issued by the State Board for Educator Certification.

Discussion

Petitioner contends that Respondent improperly nonrenewed his contract.  Respondent contends that because Petitioner held a school district teaching permit that Petitioner was not entitled to a term contract under Chapter 21, Subchapter E.

Contract


Petitioner teaches music for Respondent.  Petitioner’s contract holds that he has no right to or expectation of future employment beyond the term of the contract:

7. The Board has not adopted any policy, rule, regulation, law, or practice providing for tenure.  No right of tenure or any other contractual obligations or any expected continued employment are (sic) claimed (sic) of entitlement is created herein.

8. The Employee understands that he/she has been issued a Teaching Permit pursuant to Texas Education Code 21.055 and that this employment agreement does not adopt any rights provided by the Texas Term Contract Non-Renewal Act.

Despite the contract language, Petitioner argues that the Texas Education Code requires Respondent to employee him under a term contract.

“Teacher”


Petitioner would only be entitled to a term contract if he met the appropriate definition of “teacher.”  Tex. Educ. Code § 21.201(3).  For purposes of term contracts, “teacher” is defined as:

A superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued under Subchapter B or a nurse. The term does not include a person who is not entitled to a probationary, continuing, or term contract under Section 21.002, an existing contract, or district policy.

Tex. Educ. Code § 21.201(1).  If Petitioner were a “teacher” under this definition, he would be entitled to a term contract.  Petitioner’s two possible claims to meeting this definition of “teacher” are that he is a “classroom teacher” or that he is an “other full-time professional employee who is required to hold a certificate issued under Subchapter B.”

“Classroom Teacher” or “Other Full-Time Professional”


The phrase “classroom teacher” is defined as: 

[A]n educator who is employed by a school district and who, not less than an average of four hours each day, teaches in an academic instructional setting or a career and technology setting.  The term does not include a teacher’s aide or full-time counselor.

Tex. Educ. Code § 5.001(2).  Petitioner clearly meets every part of this definition except the requirement that he be an “educator.”  The term “educator” is defined as, “a person who is required to hold a certificate issued under Subchapter B, Chapter 21.”  Tex. Educ. Code § 5.001(5).  Hence, both “classroom teachers” and ‘other full-time professional employees” must hold certificates issued under Subchapter B.

School District Teaching Permit 


Petitioner argues that he meets the requirement of holding a certificate in two ways.  Petitioner claims his school district teaching permit is a certificate and he argues that his principal’s certificate also qualifies.  Petitioner notes that his school district teaching permit is issued under Chapter 21, Subchapter B.  Tex. Educ. Code § 21.055.  However, Texas Education Code section 21.055 make a distinction between permits and certificates:

As provided by this section, a school district may issue a school district teaching permit and employ as a teacher a person who does not hold a teaching certificate issued by the board. 

Tex. Educ. Code § 21.055(a).  A school district teaching permit is very different from a Texas Teaching Certificate.  A school district teaching permit only allows one to teach at the district that issues the permit.  Tex. Educ. Code § 21.055(e).  The State Board for Educator Certification has no role in granting a school district teaching permit.  But the State Board for Educator Certification is responsible for all aspects of certification.  Tex. Educ. Code § 21.031(a).  It is the Commissioner of Education, not the State Board for Educator Certification, who has veto authority over school district teaching permits.  Tex. Educ. Code § 21.055(d).  A permit issued under Chapter 21, Subchapter B is not a certificate issued under Chapter 21, Subchapter B.


Petitioner’s claim that he has Texas Teaching Certificate in secondary music is mistaken.  There was a document on the State Board for Educator Certification’s web site that stated that Petitioner had a school district teaching permit in secondary music and that such document was a certificate issued by State Board for Educator Certification.  However, the State Board for Educator Certification does not issue school district teaching permits.  The document is incorrect.


Petitioner contends that a permit must be considered a certificate because Texas Education Code 21.057 excludes a person “serving on a school district permit” from being considered an “inappropriately certified or uncertified teacher.”  However, that exclusion is explicitly limited to that particular section of the Texas Education Code.  Tex. Educ. Code § 21.057(d).  


Petitioner’s reliance on Open Record’s Decision 643 fails for a similar reason.  This decision seeks to define the term “teacher” as the term is used in Texas Education Code section 21.355.  This opinion properly states the definition of the word “teacher” as used in that section but has no relevance to how Texas Education Code section 21.201 defines “teacher.”  In fact, a reason why this opinion concludes that the term “teacher” means “an individual who is required to hold and does hold a teaching certificate or school district teaching permit” is that Texas Education Code section 21.003(a) prohibits the employment of a teacher who does not “hold an appropriate certificate or permit issued as provided by Subchapter B.”  Texas Education Code 21.003(a) recognizes a distinction between permits and certificates.

The case of Hightower v. State Comm’r of Educ., 778 S.W.2d 595 (Tex. App.-Austin 1989, no writ), fails to avail Petitioner.  In Hightower, two individuals argued that they were teachers under the then applicable term contract definition of “teacher.”  In particular, they relied upon the following language, “other full-time professional employee, except paraprofessional personnel, who is required to hold a valid certificate or teaching permit.”  Hightower at 597.  If this were still the definition of “teacher” for purposes of term contracts, Petitioner would prevail.  However, the Legislature has removed the phrase “or teaching permit” from the definition of “teacher.”  This change further indicates that a permit is not sufficient.


A commentator has well analyzed the situation:

An educator is a person who is required to hold a “certificate” issued under Subchapter B, Chapter 21, which is the subchapter that contains both SBEC certificates and school district teaching permits.  Clearly, the “certificate” at issue is the kind issued by the SBEC; the provision that requires a person to hold a certificate differentiates between certificates and permits.  Laws that refer to “educators” therefore refer only to persons issued certificates by SBEC.  This includes “classroom teachers,” who are required to be “educators.”  Thus districts are not required to give permitees the same kind of Education Code benefits that certified educators receive.

Ellen Williams, Education, 49 SMU L. Rev. 901, 919-20 (1996)(footnotes omitted).  An individual who holds a school district teaching permit is not entitled to a term contract.

Principal Certificate


Petitioner’s principal certificate is certainly a certificate issued under Chapter 21, Subchapter B.  However, Respondent employed Petitioner as a music teacher not as a principal.  Petitioner did not even obtain his principal’s certificate until after he signed his contract and began performance on the contract.  The Austin Court of Appeals pointed out that it is significant whether a district requires a particular credential.  Dodd v. Meno, 857 S.W.2d 575, 577 (Tex. App.-Austin 1993) aff’d Dodd v. Meno, 870 S.W.2d 4 (Tex. 1994).  Respondent neither required Petitioner to have a principal’s certificate nor did it hire Petitioner as a principal.

Conclusion


Petitioner’s school district teaching permit is not a certificate issued under Chapter 21, Subchapter B.  School district teaching permits create very different rights than do Texas Teaching Certificates.  They are issued by different entities.  An individual with only a school district teaching permit is not eligible for a term contract under Texas Education Code Chapter 21, Subchapter E.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The conclusions of law drafted by the certified hearing examiner and approved by Respondent’s board of trustees are adopted as if set out in full.

3.
Petitioner’s principal certificate does not entitle him to a term contract because Respondent neither employed him as a principal nor required him to hold a principal’s certificate.

4.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal is denied.


SIGNED AND ISSUED this 13th day of November 2001.

_______________________________________

JIM NELSON
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