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Statement of the Case


Petitioner, Sharvonne Lovely, appeals the decision of Respondent, the Houston Independent School District board of trustees, to deny her grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner to preside over this cause.  Petitioner appeared pro se.  Respondent is represented by Miles T. Bradshaw of Houston Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for failure to state a claim for which relief can be granted.  No exceptions were filed.

Findings of Fact


It is determined that the following Findings of Fact are supported by substantial evidence
:

1.
Petitioner contends Respondent did not give her timely notice of its decision to terminate her probationary contract at the end of the contract period.

2.
On March 24, 2000, Petitioner received notice of Respondent’s decision to terminate her probationary contract at the end of the contract term.

3.
May 31, 2000 was Respondent’s last day of instruction for the 1999-2000 school year.

4.
May 31, 2000 is more than forty-five days after March 24, 2000. 

Discussion

The dispute in this case concerns the proper interpretation of a portion of Texas Education Code section 21.103(a), “The board of trustees must give notice of its decision to terminate the employment to the teacher not later than the 45th day before the last day of instruction required under the contract.”  Petitioner contends the phrase “the 45th day” means the 45th working day.  Respondent argues that “the 45th day” means the 45th calendar day.  

The Code Construction Act resolves this dispute.  It reads in pertinent part:

(a)
In computing a period of days, the first day is excluded and the last day is included.

(b) If the last day of any period is a Saturday, Sunday, or legal holiday, the period is extended to include the next day that is not a Saturday, Sunday, or legal holiday.

Tex. Gov’t Code § 311.014.  Applying the Code Construction Act, the first day of the 45-day period was March 25, 2000.  The 45th day was May 8, 2000.  Since May 8, 2000 was not a Saturday, Sunday, or legal holiday, no additional days were added to the time period.  Respondent has given Petitioner timely notice.  The last day of instruction for the school year was May 31, 2000.  Respondent provided Petitioner with 68 days notice.  

Conclusion


Respondent provided Petitioner with timely notice of its decision to terminate Petitioner’s contract at the end of the contract term.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Texas Education Code section 21.103(a) requires that a probationary teacher must be given notice of a district’s decision to terminate the contract at the end of the contract period not later than the 45th day before the last day of instruction.  The 45th day is calculated according to the requirements of Texas Government Code section 311.014.

3.
Respondent provided Petitioner with timely notice of its decision to terminate her probationary contract at the end of the contract period.

4.
This case should be dismissed for failure to state a claim for which relief can be granted.  19 Tex. Admin. Code § 157.1056.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for failure to state a claim for which relief can be granted.


SIGNED AND ISSUED this 14th day of NOVEMBER, 2001.
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JIM NELSON






COMMISSIONER OF EDUCATION

� Since this case was decided based on Respondent’s Motion to Dismiss, the first three Findings of Fact are taken from the Petition for Review.  Official notice is taken of Finding of Fact No. 4. 
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