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Statement of the Case


Petitioner, Guadalupe Olivarez, Jr., alleges that Respondent, Edinburg Independent School District, improperly denied his grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Respondent’s Motion to Dismiss was heard on August 23, 2000.  Petitioner and counsel for Respondent participated.  Petitioner appeared pro se.  Respondent is represented by William J. McCarthy, Attorney at Law, Edinburg, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  No exceptions were filed.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner, Guadulupe Olivarez, Jr., has filed a grievance with Respondent, Edinburg Independent School District.  Petitioner admitted during the hearing on the Motion to Dismiss that his grievance did not involve a violation of the first two titles of the Texas Education Code, the rules adopted under those titles, or a violation of a written employment contract.

2.
The Petition for Review does not allege a violation of the first two titles of the Texas Education Code, the rules adopted under those titles, or a violation of a written employment contract.

Discussion


Respondent contends that this case should be dismissed for failure to exhaust administrative remedies and for lack of jurisdiction.  The issue of exhaustion of administrative remedies could not be resolved without the submission of additional evidence.  However, Petitioner admitted that his grievance did not involve the violation of titles one and two of the Texas Education Code, the rules adopted under those titles, or a violation of a written employment contract.  Hence, the Commissioner lacks jurisdiction over this case.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner lacks jurisdiction over this case because Petitioner has not grieved or pled a violation of the first two titles of the Texas Education Code, the rules adopted under those titles, or a violation of a written employment contract.  Tex. Educ. Code § 7.057.


2.
Petitioner’s appeal should be dismissed.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 14th day of NOVEMBER, 2001.
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JIM NELSON
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