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Petitioner, James Ellis Mitchell, appeals the decision of Respondent, the Dallas Independent School District’s Board of Trustees, to terminate his term contract. Margaret E. Baker is the Administrative Law Judge presiding over this appeal.  W. Pruitt Ashworth of Dallas, Texas represents Petitioner.  Sonya D. Hoskins of Dallas, Texas represents Respondent.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions were filed; no reply was filed.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by substantial evidence:

1.
In August of 1995, DISD notified Mitchell that termination of his term contract had been proposed.  

2.
The matter of Mitchell’s proposed termination remained pending for several years.

3.
On May 17, 1998, the Texas Education Agency received a request for a hearing, and a certified hearing examiner was assigned to the case.

4.
Neither party contested jurisdiction before the certified hearing examiner.  

5.
On June 13, 1998, the certified hearing examiner issued a recommendation that Mitchell’s term contract be terminated.

6.
A subcommittee of DISD’s board of trustees considered the certified hearing examiner’s recommendation on June 22, 1998 and ruled that it lacked jurisdiction to consider the recommendation because Mitchell had not requested a hearing from the Commissioner of Education within fifteen days of receiving notice of the proposed action.

7.
In July of 1998, Petitioner appealed the board subcommittee’s decision to the Commissioner of Education.

8.
The Commissioner concluded that Subchapter F of Chapter 21 of the revised Texas Education Code, relating to hearings before certified hearing examiners, was not applicable to Mitchell’s case because the case was initiated prior to January 1, 1996, the date on which the new law took effect.  Therefore, the Commissioner concluded, Mitchell’s request for a certified hearing examiner should never have been granted.

9.
The Commissioner concluded that the board subcommittee’s reason for dismissing the case was erroneous because Mitchell did not have a statutory timeline to request a certified hearing examiner.  

10.
The Commissioner concluded that the board erred in not addressing the merits of the case and remanded the case to DISD with instructions to hear the case in accordance with the Order of the Commissioner.

11.
In letters dated August 18, 1999 and July 17, 2000, DISD requested clarification regarding the conduct of the hearing that it was ordered to provide.

12.
On July 18, 2000, Administrative Law Judge Christopher Maska issued an Order Nunc Pro Tunc stating, among other things, that DISD “shall hold a hearing in which the board of trustees addresses the merits of Petitioner’s grievance” and that “the rules concerning Chapter 21 contract cases do not apply.”

13.
On October 9, 2000, a subcommittee of the board held a hearing “to consider the hearing examiner’s recommendation regarding the termination appeal of Mr. James Mitchell.”  Tr. at 3.  The parties were allotted ten minutes to present oral argument and instructed not to present any new evidence.  Tr. at 3, 6.

14.  The board subcommittee handled the matter as if Subchapter F of Chapter 21 of the current Texas Education Code applied.  Tr. at 5-7.

15.
At the end of the hearing, the board subcommittee voted to uphold the hearing examiner’s recommendation to terminate Mitchell’s contract.  Tr. at 19.

16.
On November 20, 2000, Mitchell filed this appeal.

Discussion


Mitchell asserts that this case should again be remanded to DISD because it failed to provide him with a hearing on the merits as ordered by the Commissioner.  Though Mitchell does not specifically allege that the Commissioner has jurisdiction over this appeal under Texas Education Code section 7.057, it is concluded that the Commissioner has jurisdiction over the appeal under section 7.057(a)(2)(B), as he did over the previous appeal, because the underlying claim is that DISD breached Mitchell’s employment contract and caused him monetary harm by terminating him.  DISD contends that this case should be dismissed because Mitchell did not timely file his Petition for Review.  DISD also alleges that it should prevail on the merits. 

Timeliness 

DISD argues that under Texas Education Code section 21.301(a), Mitchell was required to file his Petition for Review no more than twenty days after the board subcommittee announced its decision.  DISD contends that Mitchell should have filed his appeal on or before October 30, 2000.  DISD’s argument is without merit.  As stated in the Commissioner’s previous decision and in the Administrative Law Judge’s Order Nunc Pro Tunc, the current Chapter 21 does not apply to this case.  Therefore, Mitchell did not have a twenty-day timeline for filing his Petition for Review.  The applicable timeline for filing this appeal is the forty-five day timeline set out in Texas Administrative Code title 19, section 157.1051.  Because Mitchell filed his appeal within forty-five days of October 9, 2000, the appeal is timely.

Merits

Mitchell complains that the board disregarded the Commissioner’s previous decision by not affording him a hearing before the entire board of trustees and by not hearing the merits of his case. The Commissioner concluded in his previous decision that it was improper for a certified hearing examiner to have been assigned in the case and that Petitioner was entitled to have the board rule on the merits of the case.  Therefore, DISD should have granted Mitchell a de novo hearing.  Because the proposed action in this cases was initiated prior to January 1, 1996, the former section 21.210 of the Texas Education Code applies.  That statute provided that a board of trustees could discharge a teacher holding a term contract for cause during the term of the contract.  The procedures for terminating a teacher under the old law and prior to the adoption of Senate Bill 1 in 1995 were the procedures set out in a district’s board policies.  Because DISD’s board policies which existed at the time the proposed action was initiated are not in the record, it is unknown what the exact procedures were for the hearing that Mitchell should have received.  Prior to the adoption of Senate Bill 1, school boards typically conducted evidentiary hearings on terminations themselves.  However, some districts’ policies may have provided that an outside hearing examiner or a board subcommittee conduct the hearing and issue a recommendation to be voted on by a quorum of the board.  In any event, the appropriate remedy is to remand this case to DISD so that it may conduct a hearing on the merits in accordance with its policies relating to termination appeals as they existed at the time the proposed termination was initiated.

Conclusion

DISD failed to provide Mitchell with a hearing on the merits as previously ordered by the Commissioner.  Therefore, this case should be remanded to DISD so that it may conduct a hearing in accordance with its policies relating to proposed terminations as they existed at the time the proposed termination was initiated.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this appeal under Texas Education Code section 7.057(a)(2)(B).

2.
The applicable timeline for filing this appeal is the forty-five day timeline set out in Texas Administrative Code title 19, section 157.1051.  Mitchell timely filed his Petition for Review.

3.
Because the proposed action in this case was initiated prior to January 1, 1996, the former section 21.210 of the Texas Education Code applies.  Chapter 21 of the current Texas Education Code does not apply to this case.

 4.
DISD failed to provide Mitchell with a hearing on the merits as previously ordered by the Commissioner.

5.
This case should be remanded to DISD so that it may conduct a hearing in accordance with its policies relating to termination appeals as they existed at the time the proposed termination was initiated.

7.
Mitchell’s appeal should be granted.


O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.


SIGNED AND ISSUED this 14th day of NOVEMBER, 2001.




___________________________________







JIM NELSON
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� Mitchell v. Dallas I.S.D., Dkt. No. 152-R2-798 (Comm’r Educ. 1999).
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