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Statement of the Case


Petitioner, Jason M. as next friend of Jaycob M., appeals the decision of the Donna Independent School District board of trustees, Respondent, to deny his grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Juan E. Gonzalez, Attorney at Law, Edinburg, Texas.  Respondent is represented by Humberto Silva, Attorney at Law, Weslaco, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.

Findings of Fact


After consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
The Petition for Review alleges that Respondent removed Petitioner from the position of ball boy in retaliation for exercising the right of freedom of speech in violation of the Texas constitution.

2.
On June 28, 2000, a telephonic conference was held on Respondent’s Motion for Dismissal Without Hearing and Affirmative Defenses.  It was found that Petitioner had not pled a cause of action over which the Commissioner had jurisdiction.

3.
Petitioner was ordered to file an Amended Petition for Review by July 19, 2000.  Petitioner has not done so. 

Discussion

Petitioner argues that he was dismissed as a ball boy for the Donna High School football team because he criticized certain members of Respondent’s board of trustees.  Respondent contends that the Commissioner lacks jurisdiction to hear this case.

The Commissioner’s general grant of jurisdiction is found at Texas Education Code section 7.057.  The Commissioner has jurisdiction over allegations of violations of the first two titles of the Texas Education Code, the rules adopted under those titles, and violations of written employment contracts.  Because Petitioner did not have an employment contract to be a ball boy, the issue to be addressed is whether Petitioner has asserted a violation of the Texas Education Code or the rules adopted under it.  While Petitioner has referenced the Civil Practices and Remedies Code and the Texas Constitution, he has not identified a violation over which the Commissioner has jurisdiction.  Petitioner was given an opportunity to replead but has not done so.

Conclusion

This case should be dismissed for lack of jurisdiction.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education lacks jurisdiction to hear this case under Texas Education Code section 7.057.

2. This case should be dismissed for lack of jurisdiction.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 14th day of NOVEMBER, 2001.
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JIM NELSON
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