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Statement of the Case


Petitioner, Russell Duncum, appeals the action of Respondent, San Benito Consolidated Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Michael J. Currie, Attorney at Law, Austin, Texas.  Respondent is represented by Gustavo L. Acevedo, Attorney at Law, Pharr, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed as moot.  No exceptions were filed.

Findings of Fact


It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner as a teacher for the 1999-2000 school year.

2.
On or about May 31, 2000, Petitioner filed a grievance concerning his final summative appraisal for the 1999-2000 school year.

3.
Respondent did not allow him to present his grievance before the board of trustees.

4.
The Petition for Review seeks that all ratings of below expectations or unsatisfactory be deleted and that he be given ratings in all areas of satisfactory or above.

5.
On October 23, 2000, Respondent voided Petitioner’s previous appraisal for the 1999-2000 school year and substituted an appraisal that rates Petitioner as proficient in all categories.

Discussion

Petitioner contends that Respondent improperly appraised his performance for the 1999-2000 school year.  Respondent contends that it has now given Petitioner all that he has requested and this case is moot.  Petitioner argues that it was improper for Respondent to modify the appraisal when the case was before the Commissioner.

Mootness

The Supreme Court of Texas has held that, “Generally, a case is determined to be moot ‘when the issues presented are no longer 'live' or the parties lack a legally cognizable interest in the outcome."  Camarena v. Texas Employment Comm’n, 754 S.W.2d 149, 151 (Tex. 1988) citing Murphy v. Hunt, 455 U.S. 478, 102 S.Ct. 1181, 71 L.Ed. 353 (1982), citing United States Parole Comm'n v. Geraghty, 445 U.S. 388, 100 S.Ct. 1202, 63 L.Ed.2d 479 (1980), quoting Powell v. McCormack, 395 U.S. 486, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969).  In the present case, Petitioner is seeking to have all appraisal ratings raised to proficient.  Since Respondent has now changed Petitioner’s appraisal in the manner requested by Petitioner, there no longer is a live controversy.  Petitioner lacks a legally cognizable interest in the outcome.  A decision on the merits of the grievance would simply be an advisory opinion.  

Petitioner argues that it is not appropriate to allow Respondent to change its decision at this time.  However, there is no such prohibition in the Texas Education Code.  Under the Administrative Procedure Act there is a provision similar to that suggested by Petitioner:

Except as provided by Section 2001.175(c) an agency may not modify its findings or decision in a contested case after proceedings for judicial review of the case have been instituted under Section 2001.176 and during the time that case in under judicial review.

Tex. Gov’t Code § 2001.1775.  However, this provision does not prevent a change being made because Petitioner has not filed for judicial review of an agency decision.  In fact, this provision appears to allow a change to be made prior to commencing a judicial appeal.  Additionally, since Respondent’s board of trustees never gave Petitioner a hearing, there is no board decision nor are there findings to modify.  This case is moot.  Hence, the Commissioner lacks jurisdiction to hear this case.  Texas Educ. Agency v. Leeper, 893 S.W.2d 432, 440 (Tex. 1994).

Conclusion


Because the Commissioner cannot grant any meaningful relief and any decision on the merits would be an advisory opinion, this case is moot. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
Because Respondent has provided all the relief Petitioner requested, this case is moot.

3.
This case should be dismissed.  19 Tex. Admin. Code §157.1056(a).

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 4th day of DECEMBER, 2001.






______________________________________






JIM NELSON
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