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Statement of the Case


Petitioner Anthony Wayne Allen appeals the termination of his continuing contract of employment under Texas Education Code §21.301.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Clay T. Glover, Attorney at Law, Houston, Texas. 

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings:


1.
The recommendation of the certified hearing examiner, as adopted by the board of trustees is adopted and is incorporated herein as if set forth in full.

Discussion and Further Findings


Petitioner’s continuing contract was proposed for termination for good cause, based upon a pre-existing criminal history, repeated violations of official directives and Petitioner’s action of taking a student home after receiving a directive nine years before not to be alone with a student.  Petitioner contends that the district’s action is not supported by substantial evidence and is arbitrary, capricious and unlawful.  Specifically, Petitioner asserts that his violation of a nine-year old directive does not constitute repeated violation of official directives and that the district cannot rely on his past criminal history because the review committee did not consider all factors required by board policy.  Petitioner’s assertions are without merit and the board’s decision to terminate Petitioner’s continuing contract of employment should be upheld.


Criminal History


Petitioner was employed in 1989 and had pled guilty in 1988 to the felony crime of aggravated assault on a peace officer.  Petitioner was placed on deferred adjudication.  Board policy 511.500 provides that a conviction means the acceptance of a plea of guilty by the court.  When the district learned of the guilty plea, it instituted Board policy 570.360. Because Petitioner was not asked to divulge any prior “convictions” as that term is defined in board policy at the time of his employment, Petitioner’s criminal history was reviewed as if he were a new hire.  Petitioner asserts that the review committee failed to consider the factors set forth in board policy; however, the board found that the factors were considered (Finding of Fact 10; T. p. 37), and this finding is supported by substantial evidence.  It should be noted that Petitioner failed or refused to appear before the committee to present his side of the matter.   Petitioner’s criminal history constitutes good cause for termination, good cause being defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


Repeated Failure to Follow Official Directives


Petitioner argues that his violation of a nine-year old directive not to be alone with children does not constitute a repeated violation of official directives.  In 1991, the district conducted a sexual assault investigation involving Petitioner and a second grader; Petitioner was issued a written directive not to be alone with a student.  In 2000, Petitioner took a student home in his vehicle.  Despite the time between the directive and the action, Petitioner’s admitted action violated the directive and constitutes a repeated violation of official directives.  Further, Petitioner was alone with students during summer school in an unused classroom. (Finding of Fact 19), Petitioner’s repeated violation of this official directive constitutes good cause for termination.


In his briefs and pleadings, Petitioner fails to address other directives that were repeatedly violated, failing to perform assigned duties and failing to treat supervisors and co-workers with respect. Petitioner, during numerous reassignments during another child sexual assault investigation, which resulted in a hung jury, was directed by board policy and written directive to conduct himself in a professional manner and to treat employees with decency and respect.  Findings of Fact 14 and 18 through 27 are supported by substantial evidence and demonstrate Petitioner’s repeated failure to comply with official directives. Petitioner’s repeated failure to comply with this official directive constitutes good cause for termination.


Petitioner’s appeal should be denied.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.301.


2.
The decision of the board of trustees to terminate Petitioner’s continuing contract of employment is not arbitrary, capricious or unlawful.


3.
The decision of the board of trustees to terminate Petitioner’s continuing contract of employment is supported by substantial evidence.


4.
Good cause exists for the termination of Petitioner’s continuing contract.


5.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 20th day of NOVEMBER, 2001.
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JIM NELSON
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