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Statement of the Case


Petitioner, Sharon Cohagen, appeals the decision of the West Rusk Independent School District board of trustees, Respondent, to deny her contract grievance.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Truman W. Dean, Jr., Attorney at Law, Austin, Texas.  Respondent is represented by Randall J. Cook, Attorney at Law, Tyler, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
On November 15, 1999, Respondent denied Petitioner’s grievance, which sought two years teaching credit.

2.
After the issue of timeliness had been raised, Respondent heard the merits of Petitioner’s grievance and voted on the merits.

3.
On February 13 1998, Petitioner filed a grievance that sought teaching credit for the 1995-98 school years.  On June 8, 1998, this grievance was denied.  Petitioner did not appeal the denial of this grievance to the Commissioner of Education.

4.
Petitioner was employed for the 1995-98 school years as a teacher’s aide.

5.
Respondent employed teachers trained in dyslexia for the 1996-98 school years.

Discussion


Petitioner contends that she has been placed on the wrong step on the salary schedule.  Respondent asserts that her grievance is untimely; that it should be dismissed as res judicata; and that Petitioner is receiving the appropriate compensation.

Timeliness


Respondent argues that Petitioner’s grievance is untimely.  District policy requires a grievance to be filed “within 15 days of the time the employee first knew or should have known of the event or series of events about which the employee is complaining.”  DGBA(LOCAL).  Petitioner’s Exhibit E-6 shows that during the 1998-99 school year, she was placed on step 11 and had not been given teaching credit for the 1996-98 school years.  Petitioner’s grievance, which was filed on August 9, 1999, is clearly untimely.


Petitioner, however, argues that because Respondent heard the merits of the case and voted on the merits that Respondent waived the timeliness issue.  The primary case on this issue is Hernandez v. Meno, 828 S.W.2d 491, 494-95 (Tex. App.-Austin 1992, writ denied).  In that case, the board was presented with a timeliness argument.  The board held the timeliness issue in abeyance, heard the merits, and decided the case on both the merits and the timeliness issue.  The court ruled that by doing so the district had waived the timeliness issue.  In the present case, the board knew there was a timeliness issue.  The superintendent’s first reason for denying the grievance was untimeliness.  Nonetheless, the board allowed both timeliness and merits arguments to be presented.  The board then voted to deny the grievance.  By doing so, Respondent apparently waived its timeliness argument.


However, waiver is an affirmative defense that must be pled.  T.O. Stanley Boot Co. v. Bank of El Paso, 847 S.W.2d 218, 222-23 (Tex. 1992), Tex. R. Civ. Pro. 94.  The Texas Education Agency has adopted the Rules of Civil Procedure except where the Agency’s rules and the Administrative Procedure Act apply.  19 Tex. Admin Code § 157.1041.  By not pleading the affirmative defense of waiver, Petitioner waived the defense.  Hence, it is concluded that Petitioner’s grievance is untimely.

Res Judicata


Respondent points out that in 1998 Petitioner brought a grievance where she requested that she be given teaching credit for the 1995-98 school years.  This grievance was denied and was not appealed to the Commissioner.  In the initial grievance, Petitioner presented the argument that a TEA rule required her to be employed as a teacher for the 1996-98 school years.  The same argument was presented in and is essential to the current grievance.  Hence, this case should be dismissed due to res judicata.

Petitioner contends that the same Hernandez analysis should apply to the res judicata claim.  However, the two issues are dissimilar.  Timelines for filing a grievance are often easy to calculate and require far less analysis than the merits.  Res judicata claims often requires significant analysis.  The issue is whether the same issues are being presented by the same parties.  While one can easily ascertain that the same parties are involved, that the same issues are involved is not so clear.  For example, Petitioner contends that only after Respondent was directed to give her teaching credit for two years of being a long-term substitute, did Respondent decide to deny her teaching credit for the 1996-98 school years.  If Respondent had only decided in 1999 to change her service record, the 1998 grievance could not be res judicata.  However, there was no change made in 1999 concerning the 1996-98 school years.

Unlike Hernandez, where a three-day evidentiary hearing was held, in the present case, the board allowed each side fifteen minutes to make its presentation.  The issue of res judicata is so closely associated with the merits that it made sense to hear the two issues together.  No one was made to prepare for and present evidence over three days before a preliminary issue could be resolved.  Respondent did not waive the issue of res judicata.  

Merits

Even assuming that Respondent waived the exhaustion of remedies and res judicata arguments, Respondent would prevail.  Petitioner admits that she was hired as a teacher’s aide for the 1995-98 school years.  She argues, however, that under 19 Texas Administrative Code section 74.28(f), a district was required beginning in the 1996-97 school year to employ a teacher with dyslexia training to assist students with dyslexia.  She contends that since she was the only teacher who was certified in dyslexia she must be found to be the required teacher and that she deserves two years of teaching credit.  

There are two problems with this argument.  The first is that the rule in question requires a teacher to have dyslexia training, not certification.  There is substantial evidence that Respondent employed other certified teachers with dyslexia training.  The second problem is that even if Respondent did not employ a teacher with dyslexia training, Petitioner did not perform teaching duties during the 1996-98 school years.  Petitioner cannot be given two years of teaching credit for serving as a teacher’s aide.

Conclusion

Petitioner failed to plead and hence has waived the timeliness issue.  Respondent did not waive the res judicata argument.  Because Respondent’s previous decision is final, Petitioner cannot raise the same issues again.  Even if res judicata and exhaustion of local remedies did not apply to this case, Respondent prevails on the merits.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this case under Texas Education Code section 7.057.

2.
This case should be dismissed due to res judicata.  19 Tex. Admin. Code § 157.1056.

3.
This case should be dismissed for failure to exhaust local remedies.

4.
Respondent did not fail to provide students with a teacher trained in dyslexia.  19 Tex. Admin. Code § 74.28(f).

5.
Even if Respondent had failed to provide students with a teacher trained in dyslexia, Petitioner would not be entitled to two years teaching credit for the two years she served as a teacher’s aide.

6.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 6th day of NOVEMBER, 2001.






_____________________________________






JIM NELSON
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