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Statement of the Case


Petitioner, Eula D. McNeil, appeals the action of Respondent, Houston Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner represented herself.  Respondent is represented by Mario L. Vasquez, Attorney at Law, Houston, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that this case be remanded to Respondent’s board of trustees with the instruction to provide Petitioner a hearing.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner in a non-teaching position.

2.
By letter of February 2, 2000, Petitioner was informed that the appeal of her termination was denied by an assistant superintendent and that there was no further appeal allowed before the district.

3.
Petitioner sought but was never given the opportunity to present her grievance to Respondent’s board of trustees.

4.
Respondent’s Administrative Policy provides that an employee who does not have a written contract may be terminated for good cause.  Such an employee may request a meeting to protest the termination.  This appeal is decided by the “next line assistant superintendent/district superintendent/department head” and that decision is final.

5. Petitioner filed her Petition for Review on August 30, 2000.

6.
On March 1, 2001, Respondent provided Petitioner with a hearing before the board of trustees.

Discussion

Petitioner contends that Respondent improperly ended her non-teaching contract.  Respondent argues that the Petition for Review is untimely and that the Commissioner lacks jurisdiction.  After the Proposal for Decision was issued, Respondent provided Petitioner with a hearing before the board of trustees.  Respondent contends that the case should be dismissed as being moot.

Timeliness

Respondent argues that by letter of February 2, 2000, Petitioner was informed that her employment grievance had been denied and that there was no further appeal allowed at the district level.  Respondent contends that while Petitioner did not sign for the certified letter, since the letter sent by regular mail was not returned, it can be assumed that it was received.  Applying the mailbox rule, Respondent contends that Petitioner’s timeline began running on February 6, 2000.  Since Petitioner did not file a Petition for Review until August 30, 2000, Respondent argues that Petitioner exceeded the forty-five day deadline to file with the Commissioner.  19 Tex. Admin. Code § 157.1051(a).  

Under Texas Education Code section 7.057(a)(2), one can bring a case alleging actions or decisions of any school board of trustees that violate the school laws of this state or a provision of a written employment contract between the school district and the school employee, if a violation causes or would cause monetary harm to the employee.  This means that a district must provide a hearing before the board of trustees and make a decision if an issue can be appealed to the Commissioner.  The present case was never brought before the board of trustees.  In fact, Respondent’s policy for employees without written contracts
 specifies that while a hearing will be provided before the “next line superintendent/district superintendent/department head,” the decision made after this hearing is final.  There is no provision for an appeal to the board of trustees.  A school district may not attempt to block an appeal to the Commissioner by not allowing a hearing before the board of trustees.  Ridley v. Ysleta Independent School Dictrict, Docket No. 213-R10-295 (Comm’r Educ. 1996).  When the case was filed, Respondent’s board of trustees had not made a decision in this case.  Hence, the forty-five days for filing a petition for review had not yet begun to run.  But while Petitioner had not exceeded the timelines for filing, this case was also not ripe.  There was no decision of the board of trustees for the Commissioner to review.  

It appeared that proper remedy in this case would be a remand to the board of trustees with instructions to provide a hearing.  There have been many cases were districts have improperly refused to hold hearings.  The Commissioner has remanded such cases back to the districts to hold a hearing.  However, due to a lack of compliance, the Commissioner has held that:

School districts are put on notice that if in the future they fail to provide a hearing without a good faith reason for doing so, the Commissioner may decide that the district has in fact denied the grievance and since there is not substantial evidence to support the board’s decision, the grievant would prevail.  School districts often set very strict timelines for grievants.  The Commissioner has upheld these timelines.  Grievants have an obligation to follow a district’s procedures.  But districts also have an obligation to hold hearings upon request in a reasonable amount of time.  
Craig v. North Forest Independent School District, Docket No. 175-R10-699 (Comm’r Educ. 2000).  Since Respondent’s decision not to provide a hearing occurred prior to the issuance of Craig, Respondent will not be held to have denied the grievance.

Jurisdiction

Even though this case was not ripe when filed, it would not be appropriate to remand this case back to the district if the Commissioner lacked jurisdiction over the underlying dispute.  Petitioner has not pled a violation of the school laws of this state.  The only other basis for jurisdiction would be a violation of a written employment contract.  In the present case, the parties contest whether or not Petitioner has a written contract.  This dispute cannot be resolved without a record of a board hearing.  If Petitioner has a written contract, the Commissioner might have jurisdiction.  Because a lack of jurisdiction has not been shown, it would be appropriate to remand the case back to the district.

Mootness

After the Proposal for Decision was issued, Respondent provided Petitioner with a hearing before the board.  This is all the relief the Commissioner could provide in this case.  While the Petition for Review seeks a review of the merits of Respondent’s decision to end the employment relationship, when the Petition for Review was filed, the only decision Respondent had made was not to give Petitioner a hearing.  Petitioner has received all the relief that could flow from her Petition for Review.  The result is that this case has become moot.

Conclusion

Petitioner was entitled to have the board of trustees hear her claim that she has a written employment contract.  Since the board provided her with a hearing, this case has become moot.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
Petitioner has not failed to exhaust administrative remedies.  19 Tex. Admin. Code § 157.1051(a).

3.
Since Respondent’s board of trustees had not heard this case, this case was not ripe when the Petition for Review was filed.  Tex. Educ. Code § 7.057(a)(2).

4.
A school district must allow for an appeal to the board of trustees concerning a grievance that the Commissioner could have jurisdiction under Texas Education Code section 7.057.

5.
It cannot be concluded, due to the lack of a local record, that the Commissioner does not have jurisdiction over the underlying cause of action.

6.
Petitioner was entitled to have the board of trustees hear her claim that she had a written employment contract.

7.
Since Respondent has provided Petitioner with a hearing before the board of trustees this case has become moot and should be dismissed.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that this case be, and is hereby, DISMISSED for mootness.


SIGNED AND ISSUED this 31st day of OCTOBER, 2001.






______________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� It is disputed whether Petitioner has a written contract.
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