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Petitioner, Perry Dornbusch, complains of the decision of Respondent, Hidalgo Independent School District, to terminate his teaching contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Edward A. “Tony” Conners, Attorney at Law, Austin, Texas.  Respondent is represented by Shellie Hoffman Crow, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The findings of fact drafted by the certified hearing examiner are adopted as if set out in full, except for Finding of Fact No. 7.

2.
Finding of Fact No. 7, as modified by the board of trustees, is adopted as if set out in full.

Discussion


This case involves allegations that a teacher engaged in romantic and sexual relations with students; provided students with alcohol; and took students off school grounds during the school day without permission.  If true, there is no question that good cause would exist for the termination of the teacher’s contract.  However, the certified hearing examiner found these allegations not to be true.  

Substantial Evidence

In order to modify a certified hearing examiner’s finding of fact, a district is required to determine that the finding of fact is not supported by substantial evidence.  Tex. Educ. Code § 21.259(c).  A fact-finding is supported by substantial evidence if there is more than a scintilla of evidence to support the finding.  Davis v. Montgomery Indep. Sch. Dist., 34 S.W.3d 559, 566 (Tex. 2000).  To decide that substantial evidence does not exist to support a finding it must be determined that no reasonable mind could reach the same conclusion.  Goodie v. Houston Indep. Sch. Dist., 2001 WL 1248735 (Tex. App.-Houston [1st Dist] October 18, 2001).  If reasonable minds could determine that the facts were as the certified hearing examiner found them, the board cannot modify the findings of fact.  A school board cannot “sit in effect as a second factfinder, reviewing evidence and judging witnesses’ credibility in support of finding additional facts.”  Davis at 565.  Credibility determinations are to be made by the certified hearing examiner.  

Credibility


In the present case, substantial evidence exists to support either granting Petitioner’s appeal or denying it; however, the substantial evidence standard of review does not allow subsequent reviewing bodies to substitute their judgment for that of the fact-finder, the certified hearing examiner.  Because the determination of the credibility of witnesses ultimately resolves this appeal, the certified hearing examiner is the sole judge of the witnesses' credibility and the weight to be given their testimony, and is free to resolve any inconsistencies. See Webb v. Jorns, 488 S.W.2d 407, 411 (Tex. 1972) ("It is an old and familiar rule that the fact finder may resolve conflicts and inconsistencies in the testimony of any one witness as well as in the testimony of different witnesses."); Transmission Exch. Inc. v. Long, 821 S.W.2d 265, 271 (Tex. App.—Houston [1st Dist.] 1991, writ denied); Blackmon v. Piggly Wiggly Corp., 485 S.W.2d 381, 384 (Tex. Cov. App.—Waco 1972, writ ref’d n.r.e.).  In support of the certified hearing examiner’s findings of fact is the testimony of Petitioner, his wife, and his mother.  Their testimony constitutes substantial evidence to support findings that Petitioner did not act as alleged and that there exists substantial evidence of an alibi.  The primary testimony against Petitioner is the testimony of two students, each of whom fundamentally changed her story at least twice.  In fact, when the students told school authorities that Petitioner acted as alleged; they were informed that they could face serious consequences for making false allegations.  After that admonition, the students again changed their story to accuse Petitioner.  Respondent also provided testimony from a handwriting expert and hotel employees that contradict Petitioner’s testimony.

Alleged Hotel Incident

The students’ allegations find some support in the testimony of two hotel employees.  Both gave a description of a man that generally matches Petitioner and many other men.  One employee claimed she was 80 percent confident that the man who checked in that day was Petitioner.  However, the identification was done long after the event in question and the employee admitted that she believed that she had a one in five chance of being wrong.  The other employee, who spent more time with the individual who checked in, could not identify Petitioner as the man who checked in.  There is substantial evidence in the record for the certified hearing examiner’s finding that Petitioner was not the man who checked in at the hotel.

The district points out that the students were able to describe the hotel and the hotel room in question.  This, at most, proves that they had been at the hotel at some time, not that they were at the hotel with Petitioner.  Other evidence that supports the student’s story comes from the check-in materials.  The individual who checked in gave a drivers license number and an address that were similar to Petitioner’s, but does not prove that Petitioner was the individual.  There is substantial evidence in the record for the certified hearing examiner’s finding.

Substantial evidence requires only more than a mere scintilla of evidence to support the finding.  Railroad Comm’n of Texas v. Torch Operating Co., 912 S.W.2d 790, 792-793 (Tex. 1995).  The evidence on the record may actually preponderate against the decision of the certified hearing examiner and nonetheless amount to substantial evidence. Texas Health Facilities Comm’n  v. Charter Medical—Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).  Here, substantial evidence in the record supports the finding that Petitioner was not the individual who checked into the hotel, despite troubling evidence to the contrary.

Handwriting Expert

A handwriting expert concluded that Petitioner had signed the hotel register.  However, a finder of fact is not bound to accept the testimony of a handwriting expert.  Mills v. Mills, 228 S.W. 919, 921 (Tex. Comm’n App. 1921, judgm’t adopted).  The certified hearing examiner found that in comparing twenty-six letters for stroke formations, baselines and slanting, four letters were matches between Petitioner’s handwriting and the handwriting on the hotel documents.  The examiner also found that no letter or signature verification occurred.  Substantial evidence exists to support the certified hearing examiner’s Findings of Fact Nos.27, 28, 29, 30, 31, 32(d), 33, 54, 62, 64(d)-(f), and 66
.   No amendment to the findings can be approved.

In-School Allegations


One of the students alleged that prior to the allegations concerning the hotel, Petitioner had engaged in inappropriate sexual and romantic conduct with her.  The certified hearing examiner in Findings of Fact No. 64(a)-(c) found these allegations to be untrue.  The certified hearing examiner’s finding is supported by substantial evidence as established by Petitioner’s testimony and the testimony of students who demonstrated that the girl was at another location when she claimed to be engaging in sexual conduct with Petitioner.

In its decision, Respondent board significantly revised Finding of Fact No. 64, which had subparts that covered both the hotel and the earlier in-school allegations.  The board’s amended finding of fact deletes the findings concerning the in-school allegation and makes findings only as to the hotel allegations.  Respondent provided no reason or legal basis as to why Finding of Fact No. 64(a)-(c) was modified, as required by Tex. Educ. Code section 21.259 (c), (d).  Respondent could not change these portions of the finding.  

He did “x” or he said he did “x.”


Most of the other changes to the certified hearing examiner’s findings of fact attempt to reweigh the evidence
.  The substantial evidence standard of review does not allow the board to substitute its judgment for that of the certified hearing examiner.  Charter Medical at 452. For example, the certified hearing examiner’s Finding of Fact No. 11 holds that:

[The students] compared notes between meetings with Dr. King and Mrs. Molina so that they could get their stories straight.

The board amended Finding of Fact No. 11 to read:

[A student] testified that she told Dr. King as part of her recantation of the allegations that she and [the other student] had compared notes between with Dr. King and Mrs. Molina so that they could get their stories straight.

The effect of this modification is to change the fact-finding that the students met to get their stories straight to a fact-finding that one student at one time said that they met to get their stories straight, which does not prove that the students actually met to coordinate stories.  The original fact-finding is based upon a credibility determination made by the certified hearing examiner.  As such, it must be upheld unless there is no evidence to support the finding.  A reasonable finder of fact could have believed the student’s original statement was the truth.  

To allow a district to add what it believes are relevant details in such a way as to fundamentally change the meaning of a finding of fact would be to allow a district to change the outcome of many cases even when the certified hearing examiner’s findings are supported by substantial evidence.  Goodie v. Houston Independent School District, Docket No. 002-R2-996 (Comm’r Educ. 1997).  To allow a school board to engage in this type of modification would relegate the certified hearing examiner to being a court reporter instead of being a finder of fact.  The certified hearing examiner’s Findings of Fact Nos. 11, 12, 16, 17, 32(b), 32(c), 48, 49, 50, 55, and 65 are all supported by substantial evidence and, hence, are not subject to change.  

Reorganization


Respondent asserts that its change to the certified hearing examiner’s Finding of Fact No. 20 merely added a footnote from the certified hearing examiner’s Recommendation.  A finding of fact found anywhere in a recommendation is a finding of fact no matter how labeled.  Roberts v. San Benito Independent School District, Docket No. 046-R2-1196 (Comm’r Educ. 1996).  The added footnote is a finding of fact.  However, a district may not cut and paste findings of fact into new combinations.  The unmodified Finding of Fact No. 20 is supported by substantial evidence and may not be changed.

Undisputed Evidence


The Supreme Court in the Davis case held that a board “may rely on . . . undisputed evidence in the record to support its legal conclusion.”  Davis at 567.  However, the Court had just defined “undisputed evidence” as “evidence that both parties agree is true.”  Id.  Hence, it is proper for a board to rely on evidence that both parties concede is true to support modified conclusions of law.  


Respondent asserts that there are a number of undisputed facts that support its position.  For the most part, these alleged facts are not conceded by both parties.  For example, Respondent contends that the following is undisputed:

Unrefuted testimony explaining that the two girls recanted their original allegations against Mr. Dornbusch because Assistant Band Director Michael Flores told [one of the girls] that she was ruining Mr. Dornbusch’s life and that she should tell Dr. King and Mrs. Molina that her allegations were not true.

Petitioner disputes both the claim that the Assistant Band Director made that statement and that it was the reason the girls changed their stories.  While the Assistant Band Director did not testify, the certified hearing examiner found the students’ testimony not to be credible and found instead that the school’s investigators put improper pressure on the girls to recant their retraction.  This fact does not constitute undisputed evidence.


However, some facts relied on by Respondent for its modified conclusions of law may be said to be undisputed.  These are Petitioner’s address and drivers license number, the address and drivers license number provided by the individual who signed in as James Ferris, that Petitioner taught a student named James Ferries and Petitioner’s height and weight as of December 2000.  

Support for Conclusions of Law


Respondent’s modified conclusions of law are not supported by the findings of fact and the undisputed evidence, with one exception.  Conclusion of Law No. 5 holds that the notice of proposed termination failed to allege violations of policies, rules, and regulations.  Respondent is correct that violations of policies, rules, and regulations were alleged in the notice of proposed termination.  While the notice fails to identify which policies, rules, and regulations may have been violated, it does make a blanket statement that such violations did occur
.  Hence, Conclusion of Law No. 5 should be amended to read “Violations of policies, rules, and regulations were not alleged by H.I.S.D. in its notice of termination to Mr. Dornbusch, and none were established by a preponderance of evidence in the hearing in this cause.”

Official Notice


Petitioner requests that the Commissioner take official notice of Hidalgo Independent School District v. Miguel Flores, Docket No. 080-LH-401.  A tribunal can take official notice of its own records.  All recommendations of certified hearing examiners are sent to the Division of Hearings and Appeals.  However, Petitioner would like to use that recommendation to prove the facts stated in that recommendation.  It is not appropriate for a court to take judicial notice as to the truth of the allegations in its records.  Tschirhart v. Tschirhart, 876 S.W.2d 507, 508 (Tex. App.-Austin 1994, no writ).  Likewise, it is inappropriate for the Commissioner to take official notice as to the truth of the allegations in his records. 

Conclusion


For a board to amend a certified examiner’s fact-findings, it must correctly find that the findings were not supported by substantial evidence.  The issue is not whether the certified hearing examiner reached the correct conclusion but whether there was some reasonable basis in the record for the decision.  See City of El Paso v. Public Utility Comm’n, 883 S.W.2d 179, 185 (Tex. 1994).  The findings of fact and credibility determinations, which were made by the individual who heard the evidence, are supported by substantial evidence, with one minor exception. Respondent’s attempts to change the findings of fact violate Texas Education Code section 21.259(c).  The few instances of undisputed evidence, which the board could use to support its changed conclusions of law, are not sufficient to support the changed conclusions of law, with one slight exception.  Petitioner’s appeal should be granted.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The conclusions of law drafted by the certified hearing examiner are adopted as if set out in full, except that Conclusion of Law No. 5 is modified to read, “Violations of policies, rules, and regulations were not established by a preponderance of evidence in the hearing in this cause.”

3.
In a Texas Education Code Chapter 21, Subchapter F case, a school board cannot sit in effect as a second factfinder, reviewing evidence and judging witnesses’ credibility in support of finding additional facts.

4.
A finding of fact is supported by substantial evidence if there is more than a mere scintilla of evidence in the record as a whole to support the determination.  

5.
If a certified hearing examiner makes citations to the record for a particular finding of fact, it does not change the rule that a finding of fact is supported by substantial evidence if there is more than a mere scintilla of evidence in the record as a whole to support the determination.

6.
A finding of fact found anywhere in a recommendation is a finding of fact no matter how labeled.

7.
In a Texas Education Code Chapter 21, Subchapter F case, a school board cannot re-combine the findings of fact of the certified hearing examiner.

8.
All of the certified hearing examiner’s findings of fact are supported by substantial evidence, with the exception of Finding of Fact No. 7.

9.
Because all of the questioned findings of fact are supported by substantial evidence, except for Finding of Fact No. 7, Respondent could not reject or change any of the questioned findings of fact, except for Finding of Fact No. 7.

10.
A school board may use undisputed evidence to support its modified conclusions of law in a Texas Education Code Chapter 21, Subchapter F case.

11.
“Undisputed evidence” means evidence that both parties agree is true.

12.
The undisputed evidence that Respondent may rely on to support its modified conclusions of law is limited to Petitioner’s address and drivers license number, the address and drivers license number provided by the individual who signed in as James Ferris, that Petitioner taught a student named James Ferries, and Petitioner’s height and weight as of December 2000.  

13.
Taking into consideration the undisputed evidence that Respondent could use to support its modified conclusions of law and the one properly changed finding of fact, the modified conclusions of law are not sufficiently supported, except as specified in Conclusion of Law No. 2.

14.
The Commissioner will not take official notice as to the truth of the allegations in his records.  Petitioner’s request for official notice is denied.

15.
Petitioner’s appeal should be granted.  

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED; and,

FURTHER ORDERED that Respondent shall reinstate Petitioner and pay Petitioner any back pay and benefits from the time of discharge, unless Respondent decides to pay Petitioner one year’s salary from the date Petitioner would have been 

reinstated, that being the day the check for one year’s salary is tendered to the teacher.


SIGNED AND ISSUED this 3rd day of DECEMBER, 2001.

_______________________________________

JIM NELSON






COMMISSIONER OF EDUCATION

� The last finding of fact of the certified hearing examiner is numbered “64.”  The last finding of fact of the board of trustees is numbered “66.”  The reason for this discrepancy is that the certified hearing examiner labeled two findings of fact “60” and two findings of fact “33.”  For this reason, all references to particular findings of fact are made according to the board’s numeration of the findings.


� Respondent at several points contends that the certified hearing examiner’s citations to the record do not support the finding of fact at issue.  Findings of fact are judged by the record as a whole.  Just because some citations to the record are provided does not mean that only the citations can be used to support the finding.  If certified hearing examiners were required to cite to every portion of the record that supports each finding of fact, their recommendations would be truly voluminous, costly, less helpful in most cases, and more helpful in only a few cases.  


� If Petitioner had filed special exceptions to the notice of proposed termination, Respondent would have been required to specify what policies, rules, and regulations were at issue.  
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