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Statement of the Case


Petitioners, Donna Ray and Faith Greathouse, appeal the decision of Respondent, Canutillo Independent School District, to deny a petition for detachment and annexation.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioners are represented by Humberto S. Enriquez, Attorney at Law, El Paso, Texas.  Respondent is represented by Larry A. Baskind, Attorney at Law, El Paso, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioners’ appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the evidence and matters officially noted, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
The Petition for Detachment and Annexation was signed by eight individuals who are registered voters and who live in the affected territory.

2.
The Petition for Review was filed by two individuals who signed the Petition for Detachment and Annexation.

3.
Petitioners failed to present evidence as to the total number of registered voters in the affected area.

4.
There is a document in evidence that on its face appears to be a metes and bounds description.  There is testimony that a surveyor produced this description of the affected territory.

Discussion

Petitioners contend that the Commissioner should grant the proposed detachment and annexation.  Respondent argues that Petitioners lack standing to bring this case.  Respondent maintains that its Motion for Judgment should be granted because Petitioners failed to raise fact issues as to essential elements of their case: that the affected territory has been identified with a metes and bounds description and Petitioners have failed to show that a majority of the registered voters in the affected territory signed the Petition for Detachment and Annexation.

Standing


Respondent contends that an appeal of a denial of a proposed detachment and annexation must be brought by all of those who signed the petition for detachment and annexation.  In this case, eight individuals signed the Petition for Detachment and Annexation.  However, only two of the individuals who signed the Petition for Detachment and Annexation filed the Petition for Review before the Commissioner.  Texas Education Code section 13.051(j) allows an appeal to be brought by “an aggrieved party to the proceedings in either district.”  Petitioners are aggrieved parties to the proceedings in both districts.  Petitioners have standing to bring this appeal.

Motion for Judgment


After Petitioners had rested their case, just prior to the lunch break, Respondent made a Motion for Judgment alleging that Petitioners had failed to prove three essential elements of their case.  Respondent argued that Petitioners had not presented evidence that the proposed detachment and annexation would not decrease the tax base more than the limit set in Texas Education Code section 13.051(e).  Respondent asserted that Petitioners had not presented evidence that a metes and bounds description of the affected territory had been provided.  Respondent contended that Petitioners had not presented evidence that a majority of the registered voters in the affected territory signed the Petition for Detachment and Annexation.  Petitioners requested additional time to obtain evidence and to be allowed to reopen their case.  Petitioners were allowed to reopen evidence after the scheduled lunch break.  After Petitioners rested for a second time, Respondent argued that Petitioners still had not provided a metes and bounds description and had not presented evidence that a majority of the registered voters signed the Petition for Detachment and Annexation.  A motion for judgment should be granted if a party fails to raise a fact issue as to an essential element of its case.  Qantel Bus. Sys. v. Custom Controls, 761 S.W.2d 302, 304 (Tex. 1988).  

Metes and Bounds


Petitioners entered into evidence a document that on its face appears to be a metes and bounds description.  Respondent contends that the document in question does not describe the affected territory and that there is no testimony by a surveyor to indicate what the document is.  There was testimony that the description was provided by El Paso Independent School District and that a surveyor produced the document.  Petitioner has raised a fact issue as to the metes and bounds description.  This is sufficient evidence to defeat the Motion for Judgment as to this issue.

Registered Voters


Texas Education Code section 13.051(b)(1)(A) requires a petition for detachment and annexation of an inhabited area to be signed by a majority of registered voters in the affected territory.  In order to determine whether a majority of registered voters signed the petition, one must determine how many registered voters there are in the affected territory and how many signed the petition.  Petitioners provided evidence that all of the persons who signed the petition lived in the affected territory and were registered voters.  However, Petitioners did not provide evidence as to the total number of registered voters in the affected territory.  Since the total number of registered voters is unknown, one cannot determine whether a majority of registered voters have signed a Petition for Detachment and Annexation.  Petitioners have failed to raise a fact issue as to whether a majority of registered voters signed the petition.  Because Petitioners failed to raise a fact issue as to an essential element of their case, Respondent’s Motion for Judgment should be granted.

Conclusion


Petitioners have standing to bring this cause.  They raised a fact issue as to the metes and bounds description of the affected territory.  However, they failed to raise a fact issue as to whether a majority of the registered voters in the affected territory had signed the Petition for Detachment and Annexation.  For this reason, Petitioners’ appeal should be denied. 

Reply to Exceptions to Proposal for Decision


Petitioners filed their Exceptions to the Proposal for Decision asserting that a fact issue was raised as to whether a majority of voters had signed the Petition for Detachment and Annexation and arguing that the hearing should have been held under the procedures found at Subchapter F of Chapter 21 of the Texas Education Code.


Petitioners contend that since both districts held hearings on the merits of the proposed detachment and annexation it must be concluded that a majority of voters signed the Petition for Detachment and Annexation.  However, the hearing before the Commissioner is a de novo hearing.  Tex. Educ. Code §13.051 (j).  The Texas Supreme Court has held that, “a true trial de novo is not an ‘appeal’ but is a new proceeding.”  Central Education Agency v. Upshur County Comm’r Court, 731 S.W.2d 559, 561 (Tex. 1987).  Hence, Petitioners were required to present evidence to the Commissioner as to all elements of their case.  They cannot rely on evidence presented to the school boards.


Petitioners contend that the hearing before the Commissioner had to be held within the geographical boundaries of Canutillo Independent School District or at the Region XIX Service Center.  Petitioners note that in conducting a hearing under Texas Education Code section 7.057, the Commissioner “has the same authority relating to discovery and conduct of a hearing as a hearing examiner has under Subchapter F, Chapter 21.”  Petitioners argue that since a Subchapter F, Chapter 21 hearing must be held within the geographical boundaries of the school district or at the regional service center that serves the district, a hearing in Austin is not proper.  Tex. Educ. Code 21.255(a).  However, the Commissioner’s authority as to the conduct of a hearing is primarily a reference to Texas Education Code section 21.256(e), which specifies, “The hearing shall be conducted in the same manner as a trial without a jury in a district court of this state.”  The caption for Texas Education Code section 21.256 is “Conduct of Hearing.”  However, even if Petitioners were correct as to the law, they waived this argument by not raising it before or during the hearing before the Commissioner.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code sections 13.051 and 7.057.

2.
Since Petitioners are aggrieved parties to the proceedings in both districts, they have standing to bring this case.  There is no need for all the individuals who signed a petition for detachment and annexation to file a petition for review appealing the denial of a petition for detachment and annexation.  Tex. Educ. Code § 13.051(j). 

3.
Petitioners have raised a fact issue as to whether a metes and bounds description of the effected territory has been provided.

4.
An essential element of a petitioner’s case appealing the denial of a petition for detachment and annexation of an inhabited area is that a majority of the registered voters in the affected territory signed the petition for detachment and annexation.  Tex. Educ. Code § 13.051(b)(1)(A).

5.
Because Petitioners failed to raise a fact issue as to an essential element of their case, that a majority of the registered voters in the affected territory signed the Petition for Detachment and Annexation, Respondent’s Motion for Judgment should be granted.

6.
The grant of authority in Texas Education Code section 7.057(b) that provides the Commissioner has the same authority to conduct a hearing, as does a certified hearing examiner under Subchapter F of Chapter 21, means that the Commissioner has the authority to conduct a hearing in the same manner as a trial without jury in a Texas district court.  It does not require the Commissioner to hold a hearing within the geographical boundaries of a school district or at the regional service center that serves the district.  Tex. Educ. Code §§7.057, 21.256(e).

7.
Petitioners waived the issue that the hearing should not have been held in Austin by not objecting either before or during the hearing.

8.
Petitioners’ appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioners’ appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 6th day of NOVEMBER, 2001.






______________________________________






JIM NELSON
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