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DECISION OF THE COMMISSIONER


Petitioner, Deborah Charles, appeals Respondent’s, Columbus Independent School District’s, decision to deny her grievance.  The Commissioner of Education appointed Christopher Maska as Administrative Law Judge to preside over this cause.  Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin, Texas.  Respondent is represented by Joe B. Hairston, Attorney at Law, Austin, Texas.  


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner as an instructional aide during the 1997-99 school years.  This position was an at-will position.

2.
On May 18, 1999, Petitioner had accrued seven days of personal leave.

3.
On May 18, 1999, Petitioner sent the following letter to her principal:

I am owed 7 days off from this district.  I feel I don’t owe this district anything.  I have tried to get an answer about the high school position for at least 3 weeks.  I feel that they don’t care.

I have been here 2 years and both years I have been “put out the door.”  This district has no respect for loyalty whatsoever.

I would appreciate it if you could keep trying to contact Mr. Hoyer.  If anyone decides that I have a job next year, I’ll be back before next Friday.  If not, I’ll see you next Friday (5-28-99).

I’m truly sorry for doing this to Mrs. Smothers, this is not in my nature, but I’m just disgusted.

4.
On May 20, 1999, Petitioner received the following letter from Respondent’s superintendent:

I am in receipt of your letter you gave Mr. O’Leary on May 18, 1999.  It is my opinion that you are refusing to perform your duties as required.  Accordingly, because you have refused to work during these seven work days, I am informing you that your employment with Columbus ISD is terminated effective May 19, 1999.  Please contact the business office regarding your final paycheck. 

5.
May 18, 1999 was the last day Petitioner reported to work.

6.
Respondent’s policy DEC (LOCAL) requires that a request for personal leave be made three days before leave is taken; that leave be approved by the principal; that the Superintendent approve leave for more than three days at a time; and that leave will not be allowed during end of semester exams.  

6.
Neither Petitioner’s principal nor her superintendent ever approved leave for Petitioner from May 19, 1999 to May 27, 1999.

Discussion

Petitioner contends that Respondent ended her employment in retaliation for using personal days.  Respondent contends that Petitioner failed to follow the procedure to request leave and that her actions amounted to a refusal to perform her job duties.

All school district employees are entitled to a minimum of five days of personal leave per year with no limit on accumulation.  Tex. Educ. Code §22.003(a).  Districts are allowed to adopt policies for the use of personal leave.  An employee must follow district policies in order to take personal leave.  Respondent has policies for personal leave that require approval before leave may be taken.

Petitioner had accumulated seven days of personal leave.  On May 18, 1999, Petitioner left a letter for her principal which complained about the district’s failure to decide whether it would employ her for the next year; requested that inquiries be made as to that subject; and stated that unless she was informed that she had a job for the next school year, she would not return until the following Friday.  By letter of May 19, 1999, the superintendent informed Petitioner that her employment was terminated for refusing to report to work.  

The central issue in this case is whether Respondent terminated Petitioner’s employment because she attempted to use personal days or because she refused to perform her duties.  While Petitioner was an at-will employee, allowing a district to fire an at-will employee for attempting to properly use personal leave would make a nullity out of the Minimum Personal Leave Program.  

Petitioner’s letter indicates that she was refusing to perform her duties.  In the letter she does not request the use of her personal days.  She instead asserts that she will take the next seven days off unless the district decides to employ her for the following school year.  The problem is not that she failed to present a request for leave in the proper form.  The problem is that she informed the district that she planned to take leave without approval and then did so.  Petitioner is correct that Respondent could have handled the situation differently.  Petitioner could have been informed that leave had not been approved and directed to return to work.  However, such an argument would have to be based on a claim that the district has a duty of good faith and fair dealing.  The Supreme Court of Texas has recently ruled that there is no such duty.  City of Midland v. O’Bryant, 18 S.W.3d 209, 216 (Tex. 2000).  

Conclusion

In terminating Petitioner’s employment, Respondent did not violate the Minimum Personal Leave Program.  Because Petitioner took leave without approval, Respondent had a legitimate reason to terminate Petitioner’s employment. 

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this case under Texas Education Code section 7.057.

2.
A district may not terminate an employee’s contract because an employee has properly requested personal leave.  Tex. Educ. Code §22.003.

3.
A district may terminate an at-will employee’s contract for any reason or no reason as long as it is not an impermissible reason.

4.
School districts do not owe their employees a duty of good faith and fair dealing.

5.
Since Respondent terminated Petitioner’s employment for refusing to perform her assigned duties, Respondent did not violate Texas Education Code section 22.003.

6.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 14th day of NOVEMBER, 2001.






_________________________________________






JIM NELSON
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