DOCKET NO. 086-R9-1186

RICK FISCHER
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
BOERNE COUNTY LINE INDEPEN-
§

DENT SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case

Petitioner appeals Respondent's action in removing her from Level II of the 1985-86 career ladder.

A hearing on the merits of the claims was held on September 18, 1987, before Hearing Officer Cynthia Swartz, and post-hearing briefs were filed thereafter.  Since then, this appeal has been reassigned to Hearing Officer Maggie H. Montelongo.

Petitioner is represented by Sam Baldwin, Attorney at Law, Houston.  Counsel for Respondent are Randolph Tower and Merrie M. Voelkel, Attorneys at Law from San Antonio.

On September 29, 1988, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Petitioner filed exceptions to the Proposal for Decision on October 24, 1988.  No reply was filed by Respondent.  Petitioner's exceptions challenge the legal conclusions derived from the facts adduced at the hearing but do not challenge the factual determinations by the Hearing Officer.  The exceptions have been reviewed and do not affect the outcome of the Officer's proposed recommendation.  Accordingly, Petitioner's appeal is denied.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent's local policy DQB outlines the requirements for placement on Level II. One of the requirements is that an adjusted appraisal score of 4.0 average or higher will be required for consideration.  (Joint Ex. 1).

2. Respondent's local policy DQD outlines the requirements for maintaining status on Level II and states that the minimum rating that will be required for maintenance will be the lowest rating that is required to be considered for Level II.  (Joint Ex. 3).  This policy was stricter performance criteria.  (TR. 39).

3. As dictated by local policy the placement criteria were placed in a prominent place on the bulletin board and in the workroom.  (TR. 13, 14). Petitioner was aware of such policy.  (TR. 42).

4. Although Petitioner states that he believed satisfactory performance was all that was necessary to maintain Level II, the issue date of Respondent's local policy is July 31, 1985; thus, he should have known of the higher requirements for maintenance at the start of the 1985-86 school year.  (TR. 15-16).

5. Petitioner's raw score on his 1984-85 evaluation was 3.8 and his adjusted appraisal score was 3.93.  His adjusted score was below the minimum 4.0 adjusted rating mandated by local policy DQD for maintenance on Level II.  (TR. 17; Joint. Ex. 3)

6. Petitioner has no reason to believe that the district's calculations for ranking him were made differently for him than they were for the other teachers who were applying for Level II.  (TR. 26).

7. Petitioner was aware of his raw score of 3.75 and of his adjusted score of 3.93 and of Respondent's local policy before he learned of his failure to maintain Level II.  (TR. 26).

8. The lowest score of the person placed on Level II in 1985-86 was 4.31, which was still higher than Petitioner's score of 3.93.  (TR. 28).  Petitioner failed to maintain his status on Level II.

9. Respondent observed the following order in evaluating the applications for Level II: maintenance, transfers from other districts and new entries.  (TR. 46).

10. Transfers were subject to the local policy and had to provide documentation that they had qualified for Level II in their former districts.  Although an adjustment factor was not applied to the transfers, they nevertheless had to prove through their prior evaluations that their performance was satisfactory.  (TR. 33, 46-47).

DISCUSSION

At the hearing, Petitioner argued that the process used by Respondent to remove him from Level II was an arbitrary and capricious method because it was not equally applied to teachers transferring in from other districts.  (TR. 61).  Transfers only had to prove that they had been previously placed on Level II in their former districts and that their performance was satisfactory, unlike the district teachers who had to demonstrate that their performance for the previous year exceeded expectations.  (See FF 2).  Petitioner fails to take into account that there was no common denominator among the many evaluation instruments available within the state during 1984-85, therefore, the adjustment factor utilized by Respondent could not properly and fairly be applied to the different ratings systems used elsewhere.  Respondent's failure to apply its evaluation adjustment factor across the board to district teachers and transferees alike is thus not arbitrary and capricious.

Petitioner further contends that Respondent violated its local policy DQC by failing to provide Petitioner the required two appraisals during the 1984-85 school year and by failing to grant a conference with his appraiser.  There is no evidence presented on this point to render a determination.  Additionally, Petitioner has failed to allege this claim in his initial pleadings filed in this matter and there has been no amendment of such pleadings to include this issue, thus, it is not properly before the State Commissioner of Education for review.

Additionally, Petitioner alleges that Respondent knowingly relied on a faulty and erroneous evaluation to deny Petitioner placement and maintenance on Level II.  This claim was not proven up by Petitioner at the hearing and thereby merits no relief.

In dogged pursuit of relief, Petitioner next contends that the statistical selection method employed by Respondent to adjust each teacher's score to a standardized scale was arbitrary and capricious because it discriminated against teachers who worked on campuses with a larger number of high performers.  By his own admission, however, Petitioner refutes this claim.  At the hearing, Petitioner stated that he had no reason to believe that the district's calculations were applied any differently to him than to other teachers who applied for placement on Level II.  There is no evidence of discriminatory favoritism arising from the district's selection method; consequently, Petitioner's claim fails.

In a post-hearing brief, Petitioner has also argued that Respondent's maintenance criteria incorporates the same standards as for placement on the career ladder, and that such a procedure cannot be supported based upon a reading of Stewart v. Colorado ISD, No. 046-R9-1086. Stewart v. Colorado ISD holds that a district must separately articulate its requirements for placement and for maintenance on the career ladder, and that the district cannot make it more difficult to maintain status on the career ladder than it is to enter onto it.  Id. at 6.  In this case, there is no such problem.  Respondent has provided two distinct sections in its local policy for the placement and maintenance of career ladder Level II.  (See Joint Exs. 1, 3).  Furthermore, local policy DQD states that the minimum rating that will be required for maintenance will be the lowest rating that is required to be considered for Level II; consequently, the standard for maintaining status on Level II is not higher than the standard for placement on such level.  Such a situation is approved under the analysis of Stewart v. Colorado ISD.

Petitioner has failed to prevail on any of his claims.  Accordingly, his appeal is denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner has waived any claims not raised in his pleadings.

2. Petitioner has failed to establish that Respondent's failure to maintain him on Level II was an arbitrary and capricious act.

3. Respondent's requirement of exceeding expectations to maintain status on Level II constituted stricter performance criteria as permitted by Section 16.057.

4. Petitioner's appeal should be denied.
O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  9th  day of  January  , 19  89  .

______________________________
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