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Petitioner, Fred Shellnut, appeals the decision of Respondent, the Decatur Independent School District’s Board of Trustees, to deny his grievance concerning the termination of his probationary contract. Margaret E. Baker is the Administrative Law Judge presiding over this appeal.  Dohn S. Larson of Austin, Texas represents Petitioner.  Andrew A. Chance of Dallas, Texas represents Respondent.


The Administrative Law judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions were timely filed and considered.  No reply was filed.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by substantial evidence:

1.
During the 1999-2000 school year, Respondent employed Petitioner under a one-year probationary contract.

2.
On March 2, 2000, Petitioner received a letter from the president of the board of trustees stating that the board “took action not to renew your probationary employment with the district at a lawfully called meeting on February 29, 2000” and that his employment would terminate at the end of the term stated in his contract.

 3.
The minutes from the board meeting held on February 29, 2000 reflect that the board unanimously voted “to approve contracts as recommended by campus principals for the renewal of term contracts, the extension of term contracts to probationary employees and the non-awarding of term contracts to the probationary employees as listed in each category.”  Furthermore, the minutes incorporate by reference the written recommendations of the campus principals regarding whether or not to employ certain professional employees in the future.  

4.
The recommendation of Petitioner’s principal was that Petitioner “be non-renewed for the 2000-2001 school year.”
 

5.
Petitioner filed a grievance regarding the termination of his employment.  On May 9, 2000, the board denied Petitioner’s grievance.

6.
Petitioner timely filed this appeal.

Discussion


Petitioner brings this appeal under Texas Education Code section 7.057, which grants the Commissioner jurisdiction over actions of boards of trustees that violate a school law of the state or a provision of a written employment contract causing monetary harm.  Petitioner alleges both bases for jurisdiction.

Violation of a School Law 

Petitioner asserts that the Respondent violated Texas Education Code section 21.103(a).  Petitioner contends that Respondent was required to make a preliminary determination that his termination was in its best interest and then vote to terminate his employment.  Thus, Petitioner is alleging that a two-step process was required.  Section 21.103(a) states as follows:

The board of trustees of a school district may terminate the employment of a teacher employed under a probationary contract at the end of the contract period if in the board’s judgment the best interests of the district will be served by terminating the employment.  The board of trustees must give notice of its decision to terminate the employment to the teacher not later than the 45th day before the last day of instruction required under the contract.  The board’s decision is final and may not be appealed.

Best Interest Determination


Respondent disagrees with Petitioner’s argument that two votes were required and argues that this case is controlled by Ramirez v. Red Oak I.S.D., Dkt. No. 157-R10-798 (Comm’r Educ. 1999), in which the Commissioner concluded that section 21.103(a) does not require a board to first take a preliminary vote that its best interests would be served by terminating a probationary teacher and then vote to terminate the teacher’s employment.  Respondent also points out that in the Ramirez case, the Commissioner concluded that implicit in every affirmative vote of a board of trustees is the proposition that the board thinks that the proposed action is in its best interests.


The Commissioner has concluded in previous cases that a board of trustees is not required to specifically vote that its best interests are served by ending an employment relationship with a probationary teacher.  See e.g., Ramirez, Dkt. No. 157-R10-798; Stillman v. Driscoll I.S.D., Dkt. No. 180-R1-597 (Comm’r 1998).  Therefore, it is concluded that Petitioner’s appeal fails on this point.

 Action to Terminate


Petitioner also alleges that Respondent did not take affirmative action to terminate his employment.  Petitioner asserts that the minutes of the February 29, 2000 board meeting reflect that the Respondent merely voted not to award term contracts to certain probationary employees but did not expressly terminate his employment.  Petitioner maintains that the board’s action creates ambiguity.  Respondent alleges that Petitioner failed to exhaust his administrative remedies with respect to the argument that the board did not affirmatively act to terminate his employment.  Though the transcript from the grievance hearing before the board reflects that Petitioner’s arguments primarily focused on the argument that Respondent was required to determine that terminating Petitioner’s employment was in its best interest,  Petitioner filed a Motion to Reconsider with Respondent after it denied his grievance asserting that he had recently received a copy of the minutes of the February 29, 2000 board meeting and that the minutes reflected that Respondent did not take action that terminated his employment.  Therefore, Respondent was put on notice of Petitioner’s argument prior to the commencement of this appeal and cannot legitimately assert that Petitioner failed to exhaust his administrative remedies at the local level. 

Respondent also argues that its vote at the February 29, 2000 meeting complied with section 21.103(a).  The minutes from the February 29, 2000 board meeting state in part as follows:

21. Contract renewals – Motion by Laura Montgomery, second by Alan White, to approve contracts as recommended by campus principals for the renewal of term contracts, the extenuation of term contacts to probationary employees and the non awarding of term contracts to the probationary employees as listed in each category.  The following pages listing all professional employees and the recommendations of their administrators are to be included as part of the minutes of the February 29, 2000 regular board meeting.

Motion carried 6-0 [sic]

Thus, the motion and minutes incorporate by reference the written recommendations of the principals regarding contract actions and reflect that Respondent voted unanimously to approve the principals’ recommendations.  Furthermore, the recommendation submitted by Petitioner’s principal states that it is her recommendation that Petitioner “be non-renewed for the 2000-2001 school year.”

Although Respondent could have voted on the specific action being taken with respect to each employee, it is concluded that it was not necessary for it to do so.  Respondent was presented with recommendations regarding over one hundred employees.  It was reasonable for it to act in the manner it did.  Moreover, its action was not inconsistent with section 21.103(a) and was not ambiguous.  While it is true that more exact language could have been used in the motion, the motion made clear that the intent was to approve the principals’ recommendations regarding whether or not to employ certain employees in the future.
  It should also be noted that only if a board of trustees fails to give a probationary teacher timely notice of its decision to terminate the teacher’s employment is the board required to employ the teacher for another school year.  Tex. Educ. Code § 21.103(b).  In the instant case, Petitioner has not alleged that he did not receive proper notice of the Respondent’s decision.  It is concluded that Respondent decided to terminate Petitioner’s employment at the end of the contract term and timely provided Petitioner with notice of its decision.

Breach of Contract


Petitioner contends that section 21.103(a) formed a part of his employment contract and that Respondent’s violation of the statute breached his contract and caused him financial harm.  Because Respondent did not violate section 21.103(a), Petitioner’s breach of contract claim is without merit.

Conclusion


Respondent’s actions were consistent with the requirements in Texas Education Code section 21.103(a) for terminating a probationary employee at the end of the year.  Accordingly, Petitioner’s appeal should be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this appeal under Texas Education Code section 7.057.  Petitioner exhausted his administrative remedies with respect the issues raised in this appeal.

2.
Texas Education Code section 21.103(a) does not require a board of trustees to make a preliminary determination that it is in its best interest to terminate the employment of a probationary teacher prior to voting to terminate the teacher.  


3.
Implicit in every act of a board of trustees is the board’s belief that the action being taken is in its best interest.

4.
Only if a board of trustees fails to give a probationary teacher timely notice of its decision to terminate the teacher’s employment is the board required to employ the teacher for another school year.  Tex. Educ. Code § 21.103(b). 

5.
Respondent followed the proper procedures in terminating Petitioner’s employment at the end of the contract period.  


6. 
Respondent did not violate a school law of the state or any provision of Petitioner’s employment contract.

7.
Petitioner’s appeal should be denied.


O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 31st day of OCTOBER, 2001.




___________________________________







JIM NELSON







COMMISSIONER OF EDUCATION

� Although many school districts use the term “nonrenew” with respect to probationary contracts.  The proper terminology under the section 21.103(a) is “termination at the end of the contract period”. 


�An example of a motion with preferable wording is as follows:  “I move that the board approve all of the principals’ recommendations to terminate at the end of the contract period the employment of the probationary employees listed in the principals’ written recommendations.”  
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