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Petitioner, Kaye Askew, complains of the decision of Respondent, DeSoto Independent School District, to terminate her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Harold D. Jones, Attorney at Law, Dallas, Texas.  Respondent is represented by Randel B. Gibbs, Attorney at Law, Dallas, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate her contract is not supported by substantial evidence and that she should have been offered an opportunity to remediate.
Substantial Evidence

Most of Petitioner’s allegations are substantial evidence allegations.  Petitioner believes that the record supports her claims.  While there is conflicting evidence, it is concluded that the Findings of Fact are supported by substantial evidence.  It needs to be remembered that substantial evidence is not a high standard.  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex.App.-Austin 1993, the judgment was set aside in accordance with the settlement agreement, 893 S.W.2d 450).  The court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

In the present case, all of the board’s findings of fact are supported by substantial evidence.  While in some cases other findings could have been made, this does not mean that the findings are not supported by substantial evidence.
Fabrication

The most serious, but not the only serious finding against Petitioner, involves the fabrication of a student’s grades.  Petitioner prepared a list of students that were in danger of not graduating.  For one student, Petitioner indicated that he only needed to pass all his classes in order to graduate.  Unfortunately, even if this student had passed all of his classes he would not have enough credits to graduate.  Petitioner decided to resolve the situation by falsifying a grade change form.  The student had audited a course.  Consequently, the student received no grade for the course and did not pass the course.  Petitioner filled out a grade change form for the audited class.  Petitioner fabricated six-weeks grades, the final exam grade, and the semester grade.  Additionally, because counselors are not authorized to submit grade change forms, she forged the teacher’s name to the form.  Petitioner submitted the form.  However, discrepancies on the form were discovered.  When initially confronted, Petitioner denied any wrong doing.  When confronted a second time, Petitioner admitted her role.

Petitioner’s deception involves extremely serious issues.  High school diplomas are earned.  They represent that students have successfully completed a course of study.  It would be a disservice to students, parents, colleges, and employers to give high school diplomas to students who had not earned them.  All students need to be held to the same standards.  Providing false documentation in hopes that a student will receive an unearned diploma is a violation that goes to the heart of the duties of an educator.  Such an offense constitutes good cause for termination.  Falsification of grades alone is sufficient to support termination.  Spears v. Midland Independent School District, Docket No. 126-R2-490 (Comm’r Educ. 1990).  
Petitioner contends that a chance for remediation should have been given.  There is no right to remediation.  Johnson v. Houston Independent School District, 074-R2-402 (Comm’r Educ 2002).  The violation in the present case is so serious that remediation is not required.  The Commissioner has held that “[r]emediation is not required when deceit is involved.”  Ruiz-Garcia v. Houston Independent School District, Docket No. 049-R2-1199 (Comm’r Educ. 2000).  Petitioner knew what she was doing was seriously wrong.  She did not need an administrator to inform her that fabricating grades was not appropriate.  There was no need to allow Petitioner a chance to remediate her dishonesty. 
Conclusion

The decision of Respondent to terminate Petitioner’s term contract is supported by substantial evidence.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

3.
The Findings of Fact drafted by the certified hearing examiner and adopted by the Board of Trustees are supported by substantial evidence.
4.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 14th day of JANUARY, 2003.

_______________________________________

FELIPE ALANIS
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