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Petitioner, DeCarlo Coleman, Sr., appealed the decision of Respondent, Dallas Independent School District, to deny his grievance regarding the termination of his employment.  Margaret E. Baker was appointed by the Commissioner of Education as Administrative Law Judge to preside over this case.  Coleman appears pro se.  DISD is represented by attorney Craig A. Capua of Dallas, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for failure to prosecute.  No exceptions were filed.

Findings of Fact


The following findings of fact are supported by substantial evidence:


1.
DISD employed Coleman as a school custodian during the 2000-2001 school year.


2. 
On or about September 29, 2000, the campus principal notified Coleman in writing that he was recommending that Coleman’s employment be terminated based on various policy violations.


3.
Coleman appealed the principal’s recommendation to terminate his employment under DISD’s administrative hearing process. 

4.
In January 2000, an administrative hearing panel denied Coleman’s appeal.

5.
Coleman timely filed this appeal to the Commissioner of Education.


6.
DISD filed a Plea to the Jurisdiction and Motion to Dismiss asserting that Coleman’s appeal should be dismissed because Coleman failed to allege a violation of a school law and/or the breach of a written employment contract that caused him monetary harm.  DISD also alleged that Coleman did not have a written employment contract.

7.
During a telephonic conference held on May 8, 2001 to discuss DISD’s Plea to the Jurisdiction and Motion to Dismiss, Coleman admitted that he did not have a written employment contract with DISD.

8.
Because Coleman did not have a written employment contract and did not specify a school law of the state that had allegedly been violated, the Administrative Law Judge ordered Coleman to file by May 29, 2001 an Amended Petition for Review if he believed that DISD’s actions had violated a school law of the state.


9.
The order stated that the failure to file an Amended Petition for Review would lead to the dismissal of the case.


10.
Coleman failed to file an Amended Petition for Review.
Discussion


The Commissioner of Education or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without hearing for various reasons, including the failure to prosecute. 19 Tex. Admin. Code § 157.1056(a).  Because Coleman’s Petition for Review failed to state a claim upon which relief could be granted, the Administrative Law Judge ordered him to file an Amended Petition for Review if he determined that DISD’s actions violated a school law of the state.  As Coleman failed to file an Amended Petition for Review, his appeal should be dismissed for failure to prosecute.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1. 
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057.

2.
The Commissioner of Education or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without hearing for various reasons, including the failure to prosecute.  19 Tex. Admin. Code § 157.1056(a).

3.
Because Petitioner did not comply with the Administrative Law Judge’s order to file an Amended Petition for Review, the appeal should be dismissed without a hearing for failure to prosecute.  

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for failure to prosecute.


SIGNED AND ISSUED this 10th day of JULY, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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