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Petitioner, William D. Jackson, complains of the decision of Respondent, Rosebud-Lott Independent School District, to nonrenew his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by John W. Youngblood, Attorney at Law, Cameron, Texas.  Respondent is represented by Cheryl T. Mehl, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Respondent proposed the nonrenewal of Petitioner’s contract for the following reasons:
· deficiencies pointed out in observation reports, appraisals, or evaluations, supplemental memoranda, or other communications;

· insubordination or failure to comply with official directives, including a directive regarding communication with the media;

· failure to comply with Board policies or administrative regulations, including sending a letter to the newspaper that included confidential personally identifiable information about a student discipline matter;

· failure to meet the District’s standards of professional conduct, including using campus letterhead to send a letter threatening personal litigation to employers of a parent who filed a complaint against you;

· reasons constituting good cause for terminating the contract during its term, including the determination by investigators in the Child Protective Services division of the Texas Department of Regulatory Services that there is reason to believe you engaged in physical abuse of a child.

2.
Petitioner, while serving as principal, administered corporal punishment to a child.  This application of corporal punishment amounted to abuse.
3.
The child’s father, who is a preacher, complained about Petitioner’s conduct to his congregation.

4.
The news media reported allegations of abuse.

5.
Petitioner was directed that all communications with the media were to go through the superintendent’s office.
6.
Petitioner sent a letter on Respondent’s letterhead challenging the Rosebud News’ reporting of the issue.  This letter provided personally identifiable student information concerning the student in question and was published, in part, by the newspaper.
7.
Petitioner sent another letter on district letterhead to the deacons of the church of the pastor who had commented on the incident.  The letter informed the church leadership of Petitioner’s intent to file a civil lawsuit against the pastor.

8.
The corporal punishment incident was reported to the Texas Department of Regulatory Services and the district attorney.  

9.
A grand jury no-billed Petitioner on charges of abuse that arose out of the corporal punishment incident.

10.
A Child Protective and Regulatory Services report found reason to believe the charges of abuse that arose out of the corporal punishment incident.
11.
Respondent allowed Petitioner to present both evidence and argument as to the issue of whether the administrator evaluations were not conducted early enough for the evaluations to be grieved prior to evaluations being used in connection with proposing nonrenewal.
12.
Petitioner filed his First Amended Petition for Review on June 5, 2003.

13.
Petitioner filed his Petition for Review on May 12, 2003.

Discussion

Petitioner contends that Respondent improperly nonrenewed his contract.  In particular, Petitioner contends that Respondent failed to show cause for nonrenewal and that the decision was arbitrary and capricious.  Petitioner also complains of the timing of his evaluation.  Respondent denies these allegations and asserts that the case should be dismissed because the Petition for Review does not comply with 19 Tex. Admin Code section 157.1051, and Petitioner failed to exhaust administrative remedies as to his evaluation claim.
Petition for Review


When a school board chooses to hear the evidence in a nonrenewal case, there is no requirement for the board to make findings of fact and conclusions of law.  Tex. Educ. Code § 21.207.  This is similar to a case where a board hears a grievance and the grievance is appealed under Texas Education Code section 7.057.  Dooley v. Dallas Independent School District, Docket No. 110-R2-700 (Comm’r Educ. 2000).  In such a case, the Commissioner determines whether under any permissible set of findings of fact and conclusions of law, the decision of the board should be upheld.  Freeland v. Pasadena Independent School District, Docket No. 093-R1, 702 (Comm’r Educ. 2002) citing Gragg v. Hill, 58 S.W.2d 150, 152 (Tex. Civ. App.-Waco 1933, error ref’d); Wilson v. Board of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).  


The lack of findings of fact and conclusions of law makes it difficult for a teacher to file a petition for review that specifically identifies the errors complained of. 19 Tex. Admin. Code § 157.1051.  Because of this, the pleading requirements for a nonrenewal heard by a school board are relaxed.  However, a blanket statement that the board’s decision is arbitrary or capricious or lacks substantial evidence is not sufficient.  Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  

Petitioner did more than make a blanket statement
 that the decision was arbitrary and capricious.  In particular, Petitioner contends that:
1. Despite low marks on individual categories, Mr. Jackson’s evaluation still averaged to 3.1, or an acceptable level of performance.

2. Mr. Jackson’s communication with the media came only after attempts to defer the media and attain assistance from the Superintendent’s office failed.
3. While a technical violation of FERPA may or may not have occurred, the information disclosed was already a matter of public record, and distributed by the student’s family.

4. Mr. Jackson acknowledges that sending the letter in question on District letterhead was improper.  However, having learned his lesson, nonrenewal of his contract is far too harsh a penalty.

5. The district took action with regard to an unsubstantiated report from T.D.R.S. even after a Falls County Grand Jury no-billed Mr. Jackson with regard to identical charges.

Having no specific findings of fact to challenge, Petitioner has sufficiently set forth what he believes to be the errors in the decision.

Evaluation

Petitioner complains “of a change this year in District policy which moved principal evaluations back in the calendar year to a point where an appeal of an evaluation is virtually moot, as recommendations based on the evaluations had already been made to the school board and action taken, thus depriving Petitioner and other similarly situated of adequate due process.”  Respondent contends that Petitioner failed to exhaust administrative remedies as to this claim by failing to file a grievance when the policy change occurred.  While Respondent may be correct that Petitioner should have filed a grievance when the policy changed, Respondent waived this argument by allowing Petitioner to present argument and evidence on this subject.  Hernandez v. Meno, 828 S.W.2d 491, 494 (Tex. App.-Austin 1992, writ denied).  Further, in this type of case, the Commissioner can only consider evidence and issues reflected in the local level with limited exceptions that do not apply here.  Tex. Educ. Code § 21.301(c).  Since Respondent failed to raise an exhaustion of remedies argument before the school board, the Commissioner cannot now consider the argument.  
Standards for Reviewing Nonrenewal


When the Commissioner reviews the nonrenewal of a contract, it needs to be recalled that no property interest is at stake.  Tex. Educ. Code § 21.204, Whitaker v. Moses, 40 S.W.3d 176, 179 (Tex. App.-Texarkana 2001, no pet.)  Ultimately, the Commissioner must determine whether to uphold a board’s decision that a teacher violated pre-established reasons for nonrenewal.  Tex. Educ. Code § 21.203(b).  There is no requirement that that pre-established reasons for nonrenewal must constitute good cause.  The Term Contract Nonrenewal Act, which created term contracts, was established by the Legislature to provide teachers with procedural protections.  Central Educ. Agency v. George West Indep. Sch. District, 783 S.W.2d 200, 201-202 (Tex. 1989).  
There are significant contrasts between term contracts and continuing contracts.  The Legislature has granted teachers with continuing contracts both substantive and procedural protections.  Tex. Educ. Code ch. 21, subch. D.  For example, a continuing contract can only be ended for good cause and the evidence must be heard by an impartial hearing examiner.  Tex. Educ. Code §§ 21.156(a), 21.251(a)(1).  In a continuing contract case, the Commissioner is to determine whether the proper procedures were followed; whether there is substantial evidence to support a finding of fact that good cause exists to end the contractual relationship; and whether the decision is arbitrary and capricious.  Tex. Educ. Code ch. 21, subch. D, Tex. Educ. Code § 21.303(b).  
In contrast, a nonrenewal will be affirmed if the statutory procedures were followed; there is substantial evidence to support findings that a pre-established reason for nonrenewal has been violated; and the decision is not arbitrary and capricious.  Tex. Educ. Code ch. 21, subch. E, Tex. Educ. Code § 21.303(a).  It is not the role of the Commissioner to decide whether he believes a district should retain an employee based on a claim that the employee’s merits outweigh his failings or that the employee should be retained because the Commissioner would have established different reasons for nonrenewal.  
Background


This case arises out of Petitioner’s administration of corporal punishment.  After Petitioner administered corporal punishment, the child and her parents raised allegations in the community that the corporal punishment amounted to abuse.  The incident received media coverage and the student’s father, who is a preacher, commented on the incident.  After being informed that all communications with the media were to be handled by the superintendent’s office, Petitioner sent a letter on Respondent’s letterhead challenging the Rosebud News’ reporting of the issue.  This letter provided personally identifiable student information concerning the student in question, and was published in part by the newspaper.  Petitioner sent another letter to the deacons of the church of the pastor who had commented on the incident.  The letter, which was on district letterhead, informed the church leadership of Petitioner’s intent to file a civil lawsuit against the pastor.  The case was reported to the Texas Department of Regulatory Services and the district attorney.  A grand jury no-billed Petitioner, but a Child Protective and Regulatory Services report found reason to believe the charges of abuse.
Arbitrary and Capricious

Part of the determination of whether a decision is arbitrary and capricious is a determination of whether the decision is supported by substantial evidence.  Gulf States Utilities Co. v. F.E.R.C., 1 F.3d 288, 291 (5th Cir 1993).  Respondent’s decision is supported by substantial evidence.  In fact, Petitioner does not so much contest the allegations against him as he argues that his actions are not severe enough to warrant the nonrenewal of his contract.  The one major exception to this is the issue of whether abuse occurred.  Petitioner contends that because the grand jury no-billed him he could not have done the alleged acts.  However, even if a jury had found him not guilty, that criminal judgment would not serve as collateral estoppel in a civil setting because of the different standards of review.  Freeland v. Pasadena Independent School District, Docket No. 093-R1-702 (Comm’r Educ. 2002).
It should be recalled that substantial evidence is not a high standard.  In City of Alvin v. Public Utility Comm'n of Texas, 876 S.W.2d 346, 355 (Tex. App.--Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.--Austin 1989, no writ), we summarized the substantial evidence test:  (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise;  (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion;  (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence;  (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency;  and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

While the evidence of abuse is conflicting, based on the substantial evidence standard of review it is concluded that abuse did occur.

Petitioner admits he made mistakes but points to his otherwise good record, argues mitigating circumstances, and asserts that he has learned his lesson.  Even if this were a termination case instead of a nonrenewal case, a good record would not shield Petitioner from having his contract ended.  McGilvray v. Boyd Independent School District, Docket No. 185-R2-597 (Comm’r Educ. 1997) affirmed McGilvray v. Moses, 8 S.W.3d 761 (Tex. App.-Fort Worth 1999, pet denied).  The board apparently did not believe his claims of mitigating circumstances.  This determination is supported by substantial evidence.  As to whether Petitioner has learned his lesson, this argument concerns a factual finding and is ultimately an appeal to the mercy of the school board.  Whether or not a teacher has learned his lesson, a board may well determine that a violation is sufficient to warrant a nonrenewal.
The questions for the Commissioner in a nonrenewal case are whether the proper procedures were followed; whether substantial evidence establishes that a teacher has violated a pre-established reason for nonrenewal; and whether the decision is arbitrary and capricious.  Tex. Educ Code § 21.303(a).  A school board may well determine that it should not nonrenew a contract because of the teacher’s good record or because it believes the teacher has learned a lesson, but that is not the role of the Commissioner.  
Due Process


Petitioner contends that he was not given due process in that he did not have time to grieve his evaluation before the evaluation was used as a reason for proposed nonrenewal.  Petitioner has cited no authority for this proposition.  While the Education Code requires boards to conduct annual evaluations and requires boards to consider the most recent evaluations, if relevant, before deciding whether to nonrenew a contract, there is no statutory right to an evaluation made so early that it can be fully grieved and appealed prior to a board considering the evaluation as a reason for proposed nonrenewal.  Tex. Educ. Code § 21.203(a).  
Conclusion


Petitioner’s case should not be dismissed either in whole or in part because he failed to follow the pleading requirements or because he failed to exhaust administrative remedies.  However, Petitioner’s appeal should be denied because the decision of the board is supported by substantial evidence and is not arbitrary and capricious.  Respondent did not fail to provide due process by not evaluating Petitioner so early in the year that he could grieve the evaluation prior to the evaluation being used as a reason for proposed nonrenewal.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
A petition for review in a Texas Education Code chapter 21, subchapter G case cannot be amended after the statutory deadline for filing a petition for review.  Tex. Educ. Code § 21.301(a).  

3.
The last day Petitioner could timely file a Petition for Review was May 15, 2003.  Tex. Educ. Code § 21.301(a).  

4.
The First Amended Petition for Review is a nullity as it was untimely filed.  Tex. Educ. Code § 21.301(a).  

5.
In a nonrenewal case, in which the board conducts an evidentiary hearing, the Commissioner determines whether under any permissible set of findings of fact and conclusions of law, the decision of the board should be upheld.
6.
The Petition for Review meets the pleading requirements of 19 Tex. Admin. Code § 157.1051.  

7.
By allowing Petitioner to present evidence and argument, Respondent waived the argument that Petitioner was required to file a grievance over the change in policy concerning the timing for evaluations when the policy was changed.

8.
Since Respondent did not raise the issue at the local level that Petitioner failed to exhaust administrative remedies as to the evaluation argument, the Commissioner cannot consider the issue.  Tex. Educ. Code § 21.301(c).
9.
The decision to nonrenew Petitioner’s contract is supported by substantial evidence.

10.
For Respondent to evaluate Petitioner at a time when Petitioner could not grieve the evaluation prior to the evaluation being used as a reason for proposed nonrenewal is not a due process violation.
11.
The decision to nonrenew Petitioner’s contract is not arbitrary and capricious.

12.
It is not the role of the Commissioner in a nonrenewal case to determine whether he believes the contract should not be renewed because the teacher’s past good record outweighs any violation or that he believes a teacher has learned his lesson.  Tex. Educ. Code § 21.303(a). 
13.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal is denied.


SIGNED AND ISSUED this 2nd day of July 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER 





BY DESIGNATION

� Petitioner alleges additional facts in his First Amended Petition for Review.  However, a petition for review cannot be amended in a Texas Education Code, chapter 21, subchapter G case after the statutory deadline for filing a petition for review.  Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).
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