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Statement of the Case


Petitioner, Yolanda Merla, appeals the action of Respondent, San Antonio Independent School District, concerning her grievances.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Vincent A. Lazaro, Attorney at Law, San Antonio, Texas.  Respondent is represented by Jennifer Hall, Attorney at Law, San Antonio, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.
Petitioner filed a series of six grievances between January 12, 1999 and June 23, 2000.  Respondent consolidated these grievances.
2.
Several times grievance hearings were rescheduled at Petitioner’s request.
3.
Petitioner retained three lawyers through the grievance process and at times there was confusion as to which attorney was representing her.
4.
Mediation was undertaken at Petitioner’s request.
5.
Settlement talks were on-going through most of the relevant time period.  
6.
The grievance was heard by the board within ten weeks of settlement negotiations breaking down.
Discussion

Petitioner contends that she is entitled to prevail because Respondent failed to hold a hearing on her grievances.  Petitioner’s grievances include claims of harassment, retaliation, denial of representation, and improper evaluation. 
Requirement to Hold Hearing

The Commissioner recognized in Craig v. North Forrest Independent School District, Docket No. 175-R10-699 (Comm’r Educ. 2000), that it is the responsibility of a school district to hold a hearing when properly requested under its grievance policy.  The Commissioner warned districts of the consequences of not holding a hearing:

School districts are put on notice that if in the future they fail to provide a hearing without a good faith reason for doing so, the Commissioner may decide that the district has in fact denied the grievance and since there is no substantial evidence to support the board’s decision, the grievant would prevail.

Respondent admits that it did not hold Petitioner’s grievance hearing until September 17, 2001.  Petitioner argues that Respondent lacked a good faith justification to take so long to hear her grievances first filed in 1999.

Respondent filed a Motion for Summary Judgment asserting that it had a good faith reason not to hold the grievance hearing earlier.  Petitioner did not file a timely objection to the Motion for Summary Judgment.  Hence, the only argument Petitioner may raise against the Motion for Summary Judgment is an attack on the legal sufficiency of the grounds for judgment.  City of Houston v. Clear Creek Basin Authority, 589 S.W.2d 671, 678 (Tex. 1979).  


The Summary Judgment proof shows that Petitioner filed a series of six related grievances between January 12, 1999 and June 23, 2000.  Respondent chose to consolidate the grievances.  This action was reasonable.  There were several other reasons for the delay in holding the grievance hearing before the board of trustees.  Several times grievance hearings were rescheduled at Petitioner’s request.  Petitioner retained three lawyers and, at times, there was confusion as to which attorney was representing her.  Mediation was undertaken at Petitioner’s request.  The grievance was heard by the board within ten weeks of settlement negotiations breaking down.  Based on the summary judgment proof it is concluded that Respondent had a good faith justification not to hold the board hearing earlier.
Conclusion

Based on the circumstances in this case, it is concluded that Respondent had a good faith justification not to hold the board hearing on the grievances at an earlier date.  Respondent’s Motion for Summary Judgment should be granted and Petitioner’s appeal should be denied.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A board of trustees is required to hold a grievance hearing within a reasonable amount of time after receiving a request under its grievance policy.  Tex. Educ. Code § 7.057.
3.
If a district unreasonably delays holding a grievance hearing without a good faith reason for doing so, the Commissioner may decide that the district has denied the grievance.  In such a case, there would not be substantial evidence to support the board’s decision and the grievant would prevail.

4.
Respondent had a good faith reason for not holding the board hearing on Petitioner’s grievances earlier than it did.
5.
Respondent’s Motion for Summary Judgment is legally sufficient and should be granted.


6.
Petitioner’s appeal should be denied.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 10th day of JULY, 2003.





______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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