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Statement of the Case


Petitioner, Melanie Lawson, appeals the action of Respondent, Lubbock Independent School District, concerning her complaint.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by Ann Manning, Attorney at Law, Lubbock, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction and failure to exhaust administrative remedies.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent for the 2001-2002 school year under a probationary contract.
2.
Respondent voted on March 29, 2002, to terminate Petitioner’s probationary contract at the end of the contract’s term.

3.
Petitioner has not filed a grievance with Respondent or otherwise complied with Respondent’s grievance policy.
Discussion

Petitioner contends that Respondent’s actions have resulted in her being unfairly treated and wrongfully denied employment.  Respondent contends that the Commissioner lacks jurisdiction over this case because Petitioner had a probationary contract that was terminated at the end of the contract term and alternatively because Petitioner has failed to exhaust administrative remedies.
Background


Petitioner was employed by Respondent as a teacher from 1999 until the end of the 2001-2002 school year.  During the 2001-2002 school year, Petitioner was employed under a probationary contract.  Petitioner complains that her principal wrongly threatened to fire her and improperly transferred her.  She argues that this led to severe emotional distress.  Petitioner alleges that this resulted in her being diagnosed with bi-polar disease and led to suicide attempts.  Petitioner was informed on March 28, 2002, by the superintendent that he would be recommending to the board that her probationary contract be terminated at the end of the contract term.  There is a dispute about what the superintendent informed Petitioner when she asked if she needed to be at the board meeting.  Petitioner contends that the superintendent told her that she did not need to be at the meeting and that she could appeal an adverse decision.  The board voted to terminate her probationary contract at the end of the contract term on March 29, 2002.  On April 18, 2002, during the open comment portion of the board meeting, Petitioner requested that she be given a contract for the 2002-2003 school year.  On May 9, 2002, she was directed to leave the campus where she was teaching.  Respondent fully compensated Petitioner for the 2001-2002 school year.
Jurisdiction


Respondent notes that a decision of a school board to terminate a probationary contract at the end of the contract term is not appealable.  Tex. Educ. Code § 21.103(a).  However, Petitioner argues that the superintendent misled her by telling her that she could appeal an adverse ruling.  Even if Petitioner’s disputed claims are accepted, she does not prevail.  In Wilmer-Hutchins Indep. Sch. Dist. v. Sullivan, 51 S.W.3d 293 (Tex. 2001), the Supreme Court of Texas was confronted with a claim that the district’s attorney had refused, when asked, to tell a teacher the procedures for an appeal.  The Court held, “Even if the District misled Sullivan as she claims, her failure to exhaust administrative remedies is fatal to her claim.”  Id. at 295.  The superintendent’s alleged erroneous statement said does not change the fact that a board’s decision to terminate a probationary contract at the end of the contract’s term is not appealable.  The Commissioner lacks jurisdiction concerning her probationary contract claim.  Hence, the Commissioner cannot award Petitioner the relief requested including: reinstatement, a continuing contract; funds to pay for years of retirement from the Teacher’s Retirement System; a positive recommendation for future employment; training for Literacy Coach in the fall; and transfer of positions.
Action Against Educators

Petitioner seeks a ruling from the Commissioner that would force the retirement of Petitioner’s principal and require another educator to be transferred.  Petitioner believes these individuals mistreated her.  Petitioner has not cited a provision of the Texas Education Code that the educators may have violated.  Further, no provision of the Texas Education Code gives the Commissioner the authority to grant the requested relief.  As to the request that an educator be forced to retire, the only methods of ending a teaching contract are detailed in Chapter 21 of the Texas Education Code.  There is no provision that allows the Commissioner to terminate a teaching contract because of an educator’s alleged bad behavior.  
Attorneys’ Fees

Petitioner requests the award of attorneys’ fees.  The Commissioner does not have the authority to award attorneys’ fees.

Exhaustion of Remedies


Petitioner has failed to the follow Respondent’s grievance policy.  Respondent’s grievance policy provides a multi-step process that attempts to resolve grievances at the lowest level.  Instead of following the policy, Petitioner went directly to the board  during the open comment segment and requested reinstatement.  This does not comply with Respondent’s policy.  The Commissioner lacks jurisdiction to hear this case based on Petitioner’s failure to exhaust administrative remedies.
Conclusion


The Commissioner lacks jurisdiction over Petitioner’s claims.  Petitioner has failed to state a claim for which relief can be granted.  Further, Petitioner has failed to exhaust administrative remedies.  This case should be dismissed.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this case under Texas Education Code section 7.057.

2.
The Commissioner lacks jurisdiction over the termination of a probationary contract at the end of the contract’s term.  Tex. Educ. Code § 21.103(a).

3.
The Commissioner lacks jurisdiction over Petitioner’s contract claims.

Petitioner has failed to state a claim for which relief may be granted.  19 Tex. Admin. Code § 157.1056(a).
4.
The Commissioner lacks jurisdiction to award attorneys’ fees.

5.
The Commissioner lacks jurisdiction over claims against individual educators.

6.
The Commissioner does not have the authority to force the retirement of an educator or to transfer an educator.
7.
A petitioner must exhaust administrative remedies before appealing to the Commissioner.

8.
Because Petitioner has failed to exhaust administrative remedies, the Commissioner lacks jurisdiction to hear this case.

9.
This case should be dismissed for lack of jurisdiction and failure to exhaust administrative remedies.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby dismissed for lack of jurisdiction and failure to exhaust administrative remedies.


SIGNED AND ISSUED this 12th day of AUGUST, 2003.
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ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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