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Statement of the Case


Petitioner, Roderick Stansell, complains of the action of Respondent, Dallas Independent School District, regarding his probationary employment.  Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Russell Ramirez, Attorney at Law, Austin, Texas.  Respondent is represented by Lorraine J. Yancey, Attorney at Law, Dallas, Texas. 

Findings


After due consideration of the record and matters officially noticed, in my capacity as designee of the Commissioner of Education, the following Findings are supported by substantial evidence:


1.
Petitioner was employed by Respondent as a non-certified classroom teacher under a probationary term contract for the 2002-2003 school year.  He was completing final certification requirements under a deficiency plan.

2.
Respondent’s administration notified Petitioner on three occasions starting in December 2002 that he was required to provide his Texas teacher certificate to the district on or before June 30, 2003 in order to continue his employment with the district.  He failed to do so.

3.
On June 11, 2003, Petitioner was notified by Respondent’s administration that he had not provided the required documentation and that his contract would be rendered null and void effective June 30, 2003.  There is no evidence that Respondent’s board of trustees issued written notice of proposed termination to Petitioner.
Discussion and Further Findings

Issues Presented

Petitioner asserts that Respondent failed to give him notice of its decision to terminate his probationary contract not later than the 45th day before the last day of instruction pursuant to Texas Education Code section 21.103, and that the board subcommittee improperly considered extra-record evidence in making its decision, constituting a procedural error likely to lead to an erroneous decision requiring reversal by the commissioner under section 21.303(c).
Termination of Probationary Contracts

Termination at the End of the Probationary Contract Term.  Under Texas Education Code chapter 21, subchapter C, a probationary contract can be ended either at the end of the contract term or during the contract term.  The procedures differ significantly.  Little process is required to terminate a probationary contract at the end of the contract term.  Texas Education Code § 21.103.
  Because there is no property right at stake, a board is only required to determine that ending the contract is in its best interest and to give the teacher notice no later than the 45th day before the last day of instruction required under the contract.  This decision is final and unappealable.  

Termination During the Contract Term.  Discharge during the term of a probationary contract implicates a property interest.  Discharge can only occur if good 
cause exists.  Texas Education Code § 21.104(a).
  The employee is entitled to due process hearing under Texas Education Code chapter 21, subchapter F and an appeal to the Commissioner of Education is granted.  Texas Education Code  §§ 21.251(a)(2), 21.301(a).

Petitioner’s Probationary Contract Termination.  It is unclear what process Respondent used to terminate Petitioner’s probationary employment; however, it is unnecessary to make that determination due to the issues brought by Petitioner in this matter. In his first point, Petitioner asserts that Respondent, in terminating his probationary contract at the end of the contract term, failed to comply with Texas Education Code § 21.103(a) by failing to provide him with notice of its decision to terminate his employment not later than the 45th day before the last day of instruction.  This allegation is not a cause of action under Texas Education Code § 21.301(a) because the only issues a certified hearing examiner and the Commissioner can hear are those  arising from the termination of a probationary contract during the contract term.  Texas Education Code § 21.251(a)(2); 21.301(a).  The certified hearing examiner lacked jurisdiction over this matter, as does the Commissioner.  Belavitch v. Dallas ISD, No. 109-R1-802 (Comm’r Educ. 2002); Shepard v. Dallas ISD, No. 108-R1-802 (Comm’r Educ. 2002).  For the Commissioner to consider the issue, Petitioner would have had to appeal the question under Texas Education Code § 7.057 as either a violation of a written employment contract which could result in money damages or a violation of Titles I or II of the Education Code.  See Bowe v. Wilmer-Hutchins ISD, No. 228-R2-897 (Comm’r Educ. 1998), in which a forty-five day probationary contract notice challenge was considered by the Commissioner under section 7.057.  Petitioner did not plead this case under the Commissioner’s general jurisdiction and, therefore, the forty-five day notice issue is not properly before the Commissioner.  The Commissioner or any party may raise jurisdictional issues at any time.  On the Commissioner’s own motion, this matter should be dismissed for lack of jurisdiction.  

Even if this appeal were filed as a termination for cause during the contract term, the certified hearing examiner and the Commissioner lack jurisdiction over the matter because the board of trustees did not give Petitioner written notice of a proposed action to terminate as required by Texas Education Code §§ 21.251(a)(2) and 21.253(a).  Reyes v. Roma ISD, No. 082-R2-199 (Comm’r Educ. 2000).  In Reyes, the teacher could not request the assignment of a certified hearing examiner because no notice of proposed termination was sent to him by the board.  Reyes also held that the procedures in Subchapter F of Chapter 21 are mandatory and that districts must give a teacher written notice of the proposed termination action. Because the Chapter 21 procedures did not apply, Petitioner’s avenue of challenge at the state level would be Texas Education Code §7.057.
Consideration of Extra-Record Evidence Constituting a Procedural Irregularity


Petitioner asserts that the board subcommittee considered extra-record evidence solicited by board members.  He alleges that this consideration constituted a procedural irregularity that was likely to lead to an erroneous decision and that the Commissioner should reverse the decision under section 21.303(c). Because Respondent’s action to terminate Petitioner’s probationary contract cannot be appealed under chapter 21 of the Education Code for reasons set forth above, the Commissioner lacks jurisdiction over this claim as well.  Reyes, supra (“The Commissioner does not have jurisdiction over this case based upon Subchapter G of Chapter 21… This section [section 21.303(c)] does not apply because the Subchapter F procedures were not complied with.”).
Conclusion

The Commissioner lacks jurisdiction over a forty-five day notice challenge under section 21.103(a) when the challenge is brought under Chapter 21, Subchapter G.  Probationary terminations at the end of the contract term do not fall within the certified hearing examiner process.  Having received no written notice from the board of trustees of the proposed termination, Petitioner could not appeal his termination to the Commissioner if the termination action was proposed during the contract term.  The Commissioner lacks jurisdiction over alleged procedural irregularities arising from a hearing before a subcommittee of the board of trustees because the procedures of Subchapter F of Chapter 21 were not complied with.

Petitioner’s appeal should be dismissed for lack of jurisdiction.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as designee of the Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education lacks jurisdiction over this appeal.

2.
Petitioner’s contract with Respondent was a probationary teaching contract governed by Texas Education Code, Chapter 21, Subchapter C.

3.
The Commissioner lacks jurisdiction under Texas Education Code, Chapter 21, Subchapter G of Petitioner’s claim that the Respondent board violated Texas Education Code section 21.103 by failing to provide timely notice of a decision to terminate Petitioner’s probationary contract at the end of the contract term.  

4.
The Commissioner lacks jurisdiction over any claim that Respondent terminated Petitioner’s probationary contract during the term of the contract because the board of trustees did not issue written notice of the proposed termination action, as required by Texas Education Code sections 21.251 and 21.253(a).

5.
The procedures set forth in Chapter 21, Subchapter F of the Education Code are mandatory.

6.
The Commissioner lacks jurisdiction over Petitioner’s claim that the board subcommittee considered extra-record evidence which resulted in a procedural irregularity that was likely to lead to an erroneous decision under section 21.303(c) because the Commissioner lacks jurisdiction over the termination of Petitioner’s probationary contract under Chapter 21 of the Education Code.


7.
Petitioner’s appeal should be dismissed for lack of jurisdiction.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.

SIGNED AND ISSUED this 23rd day of January, 2004.

















_______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER

DESIGNEE OF THE COMMISSIONER OF EDUCATION

� Section 21.103(a) provides: “The board of trustees of a school district may terminate the employment of a teacher employed under a probationary contract at the end of the contract period if in the board's judgment the best interests of the district will be served by terminating the employment. The board of trustees must give notice of its decision to terminate the employment to the teacher not later than the 45th day before the last day of instruction required under the contract. The board's decision is final and may not be appealed.”


� Section 21.104(a) provides: “A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”
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