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DECISION OF THE COMMISSIONER’S DESIGNEE

Petitioner, Richard Shaw, complains of the decision of Respondent, Dallas Independent School District, to terminate his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by A. Elizabeth Colvin, Attorney at Law, Austin, Texas.  Respondent is represented by Craig A. Capua, Attorney at Law, Dallas, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact of the certified hearing examiner, which were adopted in full by the subcommittee of the board of trustees, are adopted as if set out in full, except for Finding of Fact Nos. 8 and 9.  Additionally, Finding of Fact No. 10 is amended to refer to Finding of Fact No. 7 instead of Findings of Fact Nos. 7 and 8. 
2.
The local record contains some evidence concerning the witness intimidation claim.  Petitioner failed to provide a reason why further evidence of witness intimidation was not present to the certified hearing examiner. 

Discussion

Respondent terminated Petitioner’s contract for failure to attend and supervise student events as directed and for sharing personnel issues with one or more students
.  Petitioner contends that Respondent improperly terminated his term contract.  In particular, Petitioner contends that Respondent’s termination of his contract is arbitrary, capricious, and not supported by substantial evidence.  Petitioner also contends that one reason for the termination was not stated in the notice letter; good cause does not exist for the termination of the contract; witnesses were intimidated; prior year incidents were improperly used; and improper rulings were made.  Petitioner sought an evidentiary hearing on the issue of intimidation.  Both parties sought an enlargement of time for briefing.
Enlargement of Time


Both parties jointly requested additional time for briefing.  In a chapter 21 contract case, the timelines for the issuance of a Commissioner’s decision are mandatory.  Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168 (Tex. App.-Dallas 2000, no pet.)  If the Commissioner does not issue a timely decision, the district’s decision is automatically affirmed.  Tex. Educ. Code § 21.304(b).  In the present case, the last day for the Commissioner to issue a decision is January 6, 2004.  According to the original briefing schedule, the last brief was due on December 30, 2003.  This would leave five work days for the Commissioner’s Decision to be drafted, reviewed, and signed.  In chapter 21 contract cases enlargements of time can only be granted sparingly.  If a party believes an extension of time is warranted it should be requested as soon as possible.

While both parties seek an extension of time, Respondent is seeking an extension of time after the relevant time period has expired.  Therefore, enlargement of time can only be granted upon a showing of good cause.  19 Tex. Admin Code 157. 1042(b), Tex. R. Civ. Pro. 5.  This issue is significant because a failure to file a brief can lead to a ruling for the petitioner on the grounds that the respondent failed to exhaust administrative remedies. 
Respondent sought an extension from December 23, 2003 until January 2, 2004 to file its brief.  Respondent’s counsel contends that he never received the scheduling order and that he only received Petitioner’s brief on December 30, 2003.  As to the scheduling order, the order was sent to and received by Respondent’s superintendent.  In all cases against a school district, the Commissioner sends notification to the superintendent of the district.  This is so because when a petition for review is filed, the Commissioner does not know whether a district is represented by counsel.  If a party does not receive a scheduling order shortly after a petition for review is filed in a chapter 21 case, it would be wise to determine whether a scheduling order has been issued.  

After an answer is filed, the Commissioner and the petitioner’s counsel send all correspondence to the respondent’s representative.  However, in this case Petitioner inadvertently faxed his brief to Respondent’s superintendent.  One may question whether this lapse should lead to a conclusion that Petitioner failed to exhaust administrative remedies.  Respondent’s counsel did not receive Petitioner’s brief until December 30, 2003.  


This issue could be resolved in three ways: Petitioner could prevail in the case as a whole because Respondent failed to exhaust administrative remedies; Respondent could prevail in the case as a whole because Petitioner failed to exhaust administrative remedies; or good cause for an extension of time could be found.  While the issue is a close one, it is concluded that good cause for an enlargement of the briefing deadline exists.  If Petitioner had properly served his brief, there would be another result.  Due to the strict timelines, Respondent was ordered to file a brief by December 31, 2003 and Petitioner was ordered to file a reply brief by January 1, 2004.
Evidentiary Hearing

Petitioner sought an evidentiary hearing as to the issue of witness intimidation.  Texas Education Code section 21.302 allows the Commissioner to hold an evidentiary hearing concerning “procedural irregularities that are not reflected in the local record [that] occurred at the hearing before the hearing examiner.”  The Commissioner’s duty to hold such a hearing is discretionary, not mandatory.  The claim of witness intimidation is reflected in the local record.  Tr. pp. 470-472.  While perhaps the claim could have been further developed, Petitioner failed to explain why this was not done at the local hearing.  No evidentiary hearing was held before the Commissioner.
Intimidation


Intimidation of witnesses is a serious issue.  Petitioner’s claim is that witnesses were intimidated from coming to testify.  The evidence indicates that one witness believed that the atmosphere was not conducive to witnesses coming forward.  Tr. pp. 470-472.  Very little elaboration is given.  Respondent explicitly denied the claim.  Tr. pp. 385-387.  Based on a substantial evidence review of the evidence it is concluded that intimidation did not happen.  If a party believes testimony is necessary on any matter, a subpoena may be obtained from the certified hearing examiner.  Tex. Educ. Code § 21.255(a).
Findings of Fact Nos. 7 and 10

Petitioner contends that Findings of Fact Nos. 7 and 10 are arbitrary, capricious, and not supported by substantial evidence.  Findings of Fact Nos. 7 and 10 hold that Petitioner failed to attend and supervise a dance and a basketball tournament after being assigned to do so; that such actions were deliberate and inconsiderate of Petitioner’s co-workers; and that such conduct constitutes good cause for the termination of Petitioner’s contract.  
The finding that Petitioner failed to attend the events in question after being directed to is supported by substantial evidence.  While Petitioner contends he was too sick to attend the dance, Petitioner did not call anyone prior to or even during the dance to inform them that he would not be able to supervise the dance.  Petitioner did not contend that he was too sick to make a phone call.
As to the basketball tournament, Petitioner contends because the date and time of tournament were not certain that he was justified in not being at the tournament.  There is substantial evidence that Petitioner was notified that he would have to attend and supervise the basketball tournament.  When Petitioner was directed to attend and supervise the exact date and time of the games was not certain.  However, Petitioner was aware what dates and times the tournament games could be scheduled.  The tournament was scheduled during the Christmas break.  It is certainly understandable that an administrator might wish to take a family trip during the Christmas break.  However, school activities like basketball tournaments do occur during the holidays.  Petitioner knew he had been directed to attend and supervise the tournament.  Petitioner could have asked to be excused.  Instead, Petitioner left the state without notice.

Petitioner’s actions in not attending the dance and tournament were deliberate and inconsiderate of Petitioner’s co-workers.  Not showing up for a scheduled duty either means that a co-worker gets a last minute call to be at the event or fewer co-workers than planned must manage the event.  
Good Cause

Not showing up for work without an acceptable excuse generally constitutes good cause for terminating a contract.  Cox v. Andrews Independent School District, Docket No. 092-R2-199 (Comm’r Educ. 1999).  Performing the job that one contracted to perform goes to the heart of the contract.  Petitioner’s deliberate decisions not to show up for work without reasonable excuses constitute good cause to terminate his contract.

Remediation

Petitioner, however, contends that he should have been given an opportunity to remediate.  There is no right to remediation.  Remediation is only required when the actions in questions do not amount to good cause.  A deliberate refusal to follow directives will rarely require remediation.  Id.  However, Petitioner points to a letter he received on March 25, 2003.  Employer’s Exhibit 8.  The letter from the associate superintendent for Human Resources informed Petitioner that while the usual practice of the district was to yearly extend all multiple year contracts, that Petitioner’s multiple year contract would not be extended.  By extending multiple year contracts every year, the district provides teachers and administrators with such contracts with a greater level of job security.  It is significantly easier to nonrenew a term contract than it is to terminate a term contract.  
The letter goes on to state:
Please be advised that you will remain employed for the 2003/2004 school year pursuant to your current contract.  However, you will be expected to show improvements in performance next school year, or your contract will be subject to non-renewal at the end of the contract term.

(Employer’s Exhibit 8, emphasis in the original)  Petitioner correctly characterizes this as a promise of future employment and an opportunity for remediation.  However, a unilateral promise rarely has contractual standing. 
Promissory Estoppel


Petitioner argues based on Central Texas Micrographics v. Leal, 908 S.W.2d 292, 298-299 (Tex. App.-San Antonio 1995, no writ) that promissory estoppel should apply.  The elements of promissory estoppel are (1) a promise, (2) foreseeability that the promise will be relied upon, and (3) substantial detrimental reliance.  Petitioner has not shown substantial detrimental reliance.  In addition, estoppel will rarely apply to a school district.  The Texas Supreme Court in Bowman v. Lumberton Indep. Sch. Dist., 801 S.W.2d 883, 888 (Tex. 1990) established an additional requirement for estoppel when the employing entity is a school district: 

Estoppel may apply against a subdivision of government where the governing body is a board or commission, if the evidence clearly indicates that the subordinate officer’s act was done with the knowledge of the governing body and was so closely related to the expressed will of the governing body as to constitute his act that of the board or commission itself.

Petitioner has failed to identify evidence that the associate superintendent’s action was done with the knowledge of the board of trustees or that it was closely related to the express will of the board.  Promissory estoppel does not apply to the representations of the associate superintendent.  
Satisfaction Contract

Petitioner also cites the case Westfall v. GTE North, Inc., 956 F.Supp. 707 (N.D. Tex. 1996) for the proposition that his reliance on the promise should be enforced.  Petitioner only makes a general citation to the case.  It is assumed that Petitioner is referring to the discussion of satisfaction contracts:

A satisfaction contract is formed when the employer represents to the employee that she will not be discharged but for unsatisfactory performance. Id. at 668. The employee must show that a person with the authority to do so modified her contract. Id. In this case, Westfall has raised a genuine issue of fact as to whether her supervisors created a satisfaction contract with her. GTE's motion on this claim is denied.

Id. at 717-718.  There are two problems with this argument.  The first problem is that no one disputes that Petitioner could only be discharged for unsatisfactory performance.  The second problem is that Petitioner has pointed to no evidence that the associate superintendent had the authority to modify his contract.  The representations of the associate superintendent did not create a satisfaction contract or prohibit Respondent from using events prior to the date of the letter as the basis for terminating Petitioner’s contract. 
Finding of Fact No. 8


Petitioner contends that Finding of Fact No. 8 does not apply to the noticed reasons for proposed termination.  This finding reads:
Respondent and the student, Patrick D. gave consistent testimony that Mr. Shaw sent the student to his car with his keys to bring his open briefcase to him.  The briefcase contained confidential letter(s) which the student gained access to and in turn a fellow teacher came in contact with the letters.  (Tr. 108 L. 10-17, Tr. 301, L. 16-17)  This action by the Administrator allowed the distribution of confidential material which allowed the lose of confidence in and doubt the integrity of District personnel.
The only reason for proposed termination that this finding of fact could perhaps apply to is “sharing personal issues with one or more students.”  Respondent argues Finding of Fact No. 8 applies to a noticed reason for proposed termination because the briefcase was open when the student found it.  However, asking a student to retrieve an open briefcase is not an invitation for the student to read the documents in the briefcase.  Finding of Fact No. 8 does not concern a matter for which Petitioner was given notice.  It should therefore be stricken.

Respondent also argues that there is evidence that Petitioner showed the student one letter and even had the student help draft another letter.  While there is evidence of this, this is not what the certified hearing examiner and the board subcommittee found.  
Finding of Fact No. 9


Petitioner contends that that Finding of Fact No. 9 is not supported by substantial evidence and was not given as a reason for proposed termination.  This finding holds that:

The acts, conduct and behavior of Mr. Shaw caused the public, parents, students and employees of the District to lose confidence in, and doubt the integrity of, the administration and District constitutes a failure to meet acceptable standards of conduct for employees in like or similar situations, which the retention of Mr. Shaw as Assistant Principal at A. Maceo Smith High School would be detrimental to the best interests of the District.  Accordingly, this constitutes good cause for the termination of Mr. Shaw. 

Since Finding of Fact No. 8 cannot be used to support the board’s action and Finding of Fact No. 9 is a reference to Finding of Fact No. 8, Finding of Fact No. 9 should also be stricken.  Finding of Fact No. 9 does not explicitly refer to Finding of Fact No. 8.  However, both findings of fact refer to a lack of confidence and a questioning of integrity.  Further, there is no evidence cited by either party that would indicate that Petitioner’s failure to attend and supervise events led anyone in the defined groups to lose confidence in the administration’s integrity.
Rulings

Petitioner contends that Employer’s Exhibits 2, 7, 15, and 19 were improperly admitted and that Employee’s Exhibit 12 should have been admitted.  Assuming for the sake of argument that improper rulings were made, any error was harmless error.  Tex. Educ. Code § 21.303(c).  The exhibits in question refer either to events that do not form the basis for this decision or are cumulative of properly introduced evidence.  
Petitioner contends that the decision of the board’s subcommittee failed to address the issue of whether the interrogation of a student met the district’s guidelines.  Assuming for the sake of argument that an issue was neglected, any error was harmless error.  Tex. Educ. Code § 21.303(c).  This issue concerns Finding of Fact No. 8 which is stricken.

Conclusion


Respondent had good cause to terminate Petitioner’s contract due to Petitioner’s willful failure to attend and supervise student events as directed.  Such a failing goes to the heart of the contractual relationship.  An opportunity for remediation need not be given.  

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.
2.
The Conclusions of Law of the certified hearing examiner, which were adopted by the subcommittee of the board of trustees, are adopted as if set out in full with the exception that Conclusion of Law No. 2 is changed to refer to Findings of Fact 1-7 instead of Findings of Fact 1-8. 

3.
The time for filing briefing was enlarged because good cause was shown.  19 Tex. Admin Code 157. 1042(b), Tex. R. Civ. Pro. 5.
4.
The Commissioner may conduct an evidentiary hearing concerning “procedural irregularities that are not reflected in the local record [that] occurred at the hearing before the hearing examiner.”  Tex. Educ. Code § 21.302.

5.
An evidentiary hearing was not conducted because the claimed procedural irregularity is reflected in the local record and Petitioner failed to explain why additional evidence as to this issue was not presented to the certified hearing examiner.

6.
Applying the substantial evidence standard, it is concluded that witnesses were not intimidated from testifying.

7.
Findings of Fact Nos. 7 and 10 are not arbitrary and capricious and are supported by substantial evidence.

8.
Not showing up for work without an acceptable excuse constitutes good cause for terminating a contract.

9.
Remediation is not required when an employee deliberately refuses to follow a lawful directive.

10
Respondent was not required to give Petitioner an opportunity to remediate his deliberate refusal to follow directives.

11.
The elements of promissory estoppel are (1) a promise, (2) foreseeability that the promise will be relied upon, and (3) substantial detrimental reliance.

12.
The associate superintendent’s letter is not an example of promissory estoppel because substantial detrimental reliance did not occur.

13.
For estoppel to apply against a school district, the subordinate’s action must be done with the knowledge of board of trustees and be so closely related to the expressed will of the board as to constitute the act of the board.
14.
The associate superintendent’s letter is not an example of estoppel because the board of trustees did not have knowledge of it and it was not closely related to the board’s expressed will.

15.
The associate superintendent’s letter does not constitute a satisfaction contract.

16.
Findings of Fact Nos. 8 and 9 are stricken because they do not concern a noticed reason for proposed contract termination.

17.
The certified hearing examiner’s rulings concerning Employer’s Exhibits 2, 7, 15, and 19 and Employee’s Exhibit 12 even if incorrect do not constitute harmful error. Tex. Educ. Code § 21.303(c).  

18.
Any possible failure to consider the issue of interrogation guidelines is not harmful error. Tex. Educ. Code § 21.303(c).  

19.
Except as to the above described changes to the Findings of Fact and Conclusions of Law, Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal is denied.


SIGNED AND ISSUED this 6th day of January, 2004.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER, 





BY DESIGNATION

� While both parties reference other events, these are the only reasons found by the board subcommittee to terminate Petitioner’s contract.
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