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Petitioner, Barbara Saliwonczyk, complains of the decision of Respondent, Pasadena Independent School District, to terminate her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner appeared pro se.  Respondent is represented by Paul A. Lamp, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by Respondent’s board of trustees are incorporated as if set out in full.
Discussion

Petitioner contends that Respondent improperly terminated her contract.  In particular, she contends that allegations which Respondent withdrew were improperly relied upon and that the decision was arbitrary, capricious, and not supported by substantial evidence.  Petitioner also questions whether the local record is complete.  Respondent denies all these claims.
Record

Petitioner contends that the record is lacking in several respects.  Petitioner argues that three parents spoke during the open comment segment of the board meeting.  These parents spoke in support of her.  However, their comments were not included as part of the record.  Because the parents spoke during the open comment segment of the board meeting these comments are not properly a part of the local record.  Under Texas Education Code section 21.260, the district is required to make a transcription of oral argument and the board’s decision.  However, there is no requirement to make a transcription of the open comment portion of the board meeting.  This is not surprising because the hearing before the board is not an evidentiary hearing.

Petitioner’s contention that Exhibit 17 was not offered and admitted is denied as the transcript shows that it was offered and admitted.  Tr. Evidentiary Hearing, pp. 45-47.

Petitioner contends that her English translations of parents’ letters should be made part of the record.  A record needs to accurately reflect what happened at the hearing.  Whether something should have been offered into evidence is not for the Commissioner to decide.  The documents in question were not offered or admitted.  Likewise, the record cannot now be enlarged to include Petitioner’s rebuttals to documents that are in evidence.

Petitioner contends that she did not receive the deposition of her principal.  However, no objection concerning this was raised in the record.  The deposition was not offered or admitted into evidence.  It is not a part of the local record.

Withdrawn Allegations

Petitioner contends that the board’s decision was based in part on allegations which Respondent withdrew.  Petitioner correctly argues that Respondent withdrew its allegations concerning “a significant lack of student progress.”   However, the board of trustees did not use “a significant lack of student progress” as a reason for terminating Petitioner’s contract.

Respondent withdrew all of the allegations concerning the 2001-2002 school year.  Nonetheless, Petitioner maintains that allegations regarding the 2001-2002 school year were relied upon to terminate her contract.  Petitioner is correct that when Respondent withdrew two bullet points from the letter of proposed termination it removed all allegations of improper conduct during the 2001-2002 school year.  TR. Evidentiary Hearing, pp. 9-10.  However, there is no finding of fact that states Petitioner acted improperly during the 2001-2002 school year.  Findings of Fact Nos. 7 and 8 state that Petitioner was given reprimands during the 2001-2002 school year.  These findings of fact do not hold that Petitioner actually did what she was accused of.  The purpose of Findings of Fact Nos. 7 and 8 is not to state that Petitioner’s actions were inappropriate during the 2001-2002 school year, but to state that Petitioner was placed on notice during the 2001-2002 school year of what conduct was expected.  Petitioner’s contract was not terminated due to her actions during the 2001-2002 school year or due to charges that were withdrawn.

Assuming for the sake of argument that Findings of Fact 7 and 8 and the evidence relied upon to support them can only be used to show Petitioner acted improperly during the 2001-2002 school year, Petitioner tried those issues by consent.  A hearing before a certified hearing examiner “shall be conducted in the same manner as a trial without jury in a district court of this state.”  Tex. Educ. Code § 21.256.  Texas Rule of Civil Procedure 67 holds:  “When issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings.”  A failure to object to evidence on an issue that was not pled constitutes implied consent.  Northwest Otolaryngology Assoc. v. Mobilease, 786 S.W.2d 399, 402-403 (Tex. App.-Texarkana 1990, writ denied).  Petitioner failed to object to the evidence that supports Findings of Fact Nos. 7 and 8.  Texas Education Code section 21.301(c) requires the Commissioner only to consider issues raised in the record.  Whitaker v. Moses, 40 S.W.3d 176, 179 (Tex. App.-Texarkana 2001, no pet.).  Since Petitioner did not object, Petitioner cannot defeat the trial by consent argument.
Good Cause
All the arguments Petitioner raises concerning good cause are really substantial evidence arguments.  Substantial evidence is not a high standard.  In City of Alvin v. Public Utility Comm'n of Texas, 876 S.W.2d 346, 355 (Tex. App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

Most of Petitioner’s arguments are contentions that if the evidence is viewed in a light favorable to Petitioner, that Petitioner should prevail.  However, that is not the substantial evidence standard.

Petitioner alleges that certain findings of fact are not supported by underlying findings of fact.  Petitioner contends that Findings of Fact Nos. 43-46 and 48 are conclusory and that there are no underlying findings to support them.  Petitioner is correct that there is lack of underlying findings of fact.  However, unless there is a statutory requirement for underlying findings of fact, administrative bodies are not required to make underlying findings of fact.  Texas Health Facilities Comm’n v. Charter Medical, 665 S.W.2d 446 (Tex. 1984).  Texas Education Code Chapter 21 does not require a board to make underlying findings of fact in a contract termination case.  While more specific findings could have been made, they were not required.
Conclusion


The local record supplied by Respondent is complete and accurate.  The decision of Respondent is not based on withdrawn allegations or Petitioner’s actions in the 2001-2002 school year.  Respondent’s decision is supported by substantial evidence.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.
2.
The conclusions of law drafted by the certified hearing examiner and adopted by the board of trustees are adopted as if set out in full.

3.
Open comment presentations that address a proposed contract action are not part of the local record to be reviewed by the Commissioner under Texas Education Code chapter 21, subchapter G.  Tex. Educ. Code section 21.260.
4.
The local record in a Texas Education Code chapter 21, subchapter G case should contain only the evidence that was actually presented at the evidentiary hearing or that was included in an offer of proof.

5.
The local record supplied by Respondent is complete and accurate.
6.
Respondent’s decision is not based on withdrawn allegations.

7.
Respondent’s decision is not based on Petitioner’s actions during the 2001-2002 school year.

8.
Texas Education Code Chapter 21 does not require a board to make underlying findings of fact in a contract termination case.
9.
Respondent’s decision is supported by substantial evidence.

10.
Respondent’s decision is not arbitrary or capricious.

11.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 31st day of OCTBER, 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER 
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