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Statement of the Case


Petitioner, Farid U. Ghori, complains of the decision of the Houston Independent School District denying his grievance.  Respondent has filed a Motion to Dismiss.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented pro se.  Respondent is represented by Clay T. Grover, Attorney at Law, Houston, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.  No exceptions were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner had a probationary contract by operation of law.

2.
Petitioner was employed by Respondent as a teacher.
3.
Petitioner was a Special Education ACP (Alternative Certification Program) Intern.
4.
Petitioner filed a grievance with Respondent on October 26, 2001.

5.
Petitioner filed a grievance with Respondent on November 30, 2001.

6.
The hearing before Respondent’s board of trustees regarding Petitioner’s grievances occurred on February 7, 2002.

7.
Petitioner filed an appeal with the Commissioner of Education regarding the board’s decision on February 25, 2002.

8.
On April 5, 2002, Petitioner submitted a letter to the Commissioner of Education with the following title; “Incidence of Retaliation/Discrimination During the EEO investigations - EEOC Case No. 02-02-006 & Dispute Resolution Hearing process at Level IV ---- APPEAL Dated Feb 25, 2002, Docket #057-R10-202.”
9.
Petitioner filed an Amended Petition with the Commissioner of Education on April 26, 2002.

Background
Petitioner originally submitted an appeal outlining six (6) statements of concerns and five (5) requested remedies.  Petitioner supplemented his Petition with a copy of his November 30, 2001 HISD dispute resolution form.  Additionally, on April 5, 2002, Petitioner filed a letter with the Commissioner wherein he indicates that the letter is to be considered a continuation of his February 25, 2002 appeal.  During the prehearing conference, Petitioner was advised by the Administrative Law Judge that his original Petition did not allege a violation of the “school laws of this state.”
  Petitioner was provided the opportunity to file an Amended Petition.  Petitioner’s First Amended Petition was submitted to the Commissioner of Education on April 26, 2002.  Respondent has filed a Motion to Dismiss arguing that the Commissioner of Education lacks jurisdiction to hear Petitioner’s appeal.

Discussion
Violation of School Law


Petitioner argues that the Principal at Key Middle School:

terminated petitioner’s services and threw petitioner out of the school on the very first day of the school … for requesting permission to avail Religious Observance Holiday on Fridays to pray at Mosque (place of worship exempted from property taxation under Section 11.20, Tax Code) as allowed under Texas Education Code §21.406.  Petitioner was reinstated on Aug 22, 2001 by the direct order of the District Superintendent without an assurance of discrimination and retaliation free atmosphere at school.  Mrs. Mable Caleb (Principal) made petitioner’s re-instatement, a point of personal insult and a basis of discrimination, retaliation, and finally recommending termination of petitioner’s services from the school district.
Petitioner argues that Respondent thereby violated section 21.406 of the Texas Education Code which provides as follows:


A school district may not deny an educator a salary bonus or similar compensation given in whole or in part on the basis of educator attendance because of the educator’s absence from school for observance of a holy day observed by a religion whose places of worship are exempt from property taxation under Section 11.20, Tax Code.

Petitioner does not claim that he was denied a salary bonus or similar compensation because of his absence from school for observance of a holy day.  Petitioner states in his own pleading that he was promptly reinstated to his position by Respondent’s superintendent.  The facts as set forth by Petitioner do not allege a violation of section 21.406 of the Texas Education Code or any of the school laws of Texas.  The Commissioner of Education does not have jurisdiction over Petitioner’s discrimination allegations.

Petitioner argues that: Principal Mable Caleb denied Petitioner Duty-Free Lunch on Dec. 18, 2001 and the district superintendent advised the petitioner that petitioner should have eaten lunch while petitioner was traveling in his car, when petitioner reported this breach of Texas Education Code to District Superintendent.
Petitioner alleges that Respondent thereby violated section 21.405 of the Texas Education Code, which provides in pertinent part as follows:


(a)
Except as provided by Subsection (c), each classroom teacher or full-time librarian is entitled to at least a 30-minute lunch period free from all duties and responsibilities connected with the instruction and supervision of students.  Each school district may set flexible or rotating schedules for each classroom teacher or full-time librarian in the district for the implementation of the duty-free lunch period.
Petitioner was not impeded with responsibilities connected with the instruction and or supervision of students.  Even if that had been the case, a one time instance of a missed lunch would not invoke the jurisdiction of the Commissioner of Education.  Petitioner has not alleged a violation of section 21.405 of the Texas Education Code, or any other school law of Texas.


Petitioner alleges that: 
Principal Mable Caleb allowed a non-instructional employee, namely Peggy Collins, to chastise the petitioner for attempting to leave early for a doctor’s appointment.  However, said employee is not an instructional “supervisor” in any capacity and therefore in no position to chastise, rehabilitate or otherwise counsel teachers.  Said employee was allowed, or perhaps encouraged by Principal Caleb, to embarrass and humiliate petitioner and then call “security” to forcibly escort petitioner out of the main office.  In retaliation of petitioner’s complaint regarding Ms. Collin’s behavior on or about Oct 15, 2001, Principal Caleb deducted petitioner a half-day sick leave for taking 1.5 hours off for doctor’s appointment, other employees were allowed to doctor’s appointment without any deductions.
Petitioner alleges that Respondent thereby violated section 37.123 of the Texas Education Code which states in pertinent part:
(a)
A person commits an offense if the person, alone or in concert with others, intentionally engages in disruptive activity on the campus or property of any private or public school.

(b)
For purposes of this section, disruptive activity is:

(1)
obstructing or restraining the passage of persons in an exit, entrance, or hallway of a building without the authorization of the administration of the school;

(2)
seizing control of a building or portion of a building to interfere with an administrative, educational, research, or other authorized activity;

(3)
preventing or attempting to prevent by force or violence or the threat of force or violence a lawful assembly authorized by the school administration so that a person attempting to participate in the assembly is unable to participate due to the use of force or violence or due to a reasonable fear that force or violence is likely to occur;

(4)
disrupting by force or violence or the threat of force or violence a lawful assembly in progress; or

(5)
obstructing or restraining the passage of a person at an exit or entrance to the campus or property or preventing or attempting to prevent by force or violence or by threats of force or violence the ingress or egress of a person to or from the property or campus without the authorization of the administration of the school.
The facts as alleged by Petitioner do not allege a violation of section 37.123 of the Texas Education Code, or any of the school laws of Texas.

Petitioner argues that:

Principal Mable Caleb re-instated an emotionally disturbed suspended student on Oct 22, 2001, in gross derogation of her duties and responsibilities, despite repeated written warnings that the student attempted to strike petitioner on three different occasions.  Indeed the said student struck the petitioner on Oct 24, 2001.  Furthermore, Principal Caleb attempted to obscure this fact by falsifying any and all official records, claiming instead that the student was a trespasser.

The facts as alleged by Petitioner, even if true, do not allege a violation of section 37.123 of the Texas Education Code.

Petitioner has failed to allege facts that indicate a violation of the “school laws of this state.”  In order to invoke the jurisdiction of the Commissioner under section 7.057(a)(2)(A) of the Texas Education Code, the Petitioner must claim to be aggrieved as outlined in the statute above.  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable, for lack of jurisdiction.”  Grounds v. Tolar Indep. Sch. Dist., 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  Petitioner has not followed the mandatory statutory provisions and, therefore, these elements of his claim are not maintainable for lack of jurisdiction.
Failure to Exhaust Administrative Remedies

Petitioner argues that his contract was violated and that he received monetary harm because of his reassignment in January which led to the deprivation of his mentor and ACP specialist.  Petitioner also states that the board of trustees failed to give timely notice of its intention to terminate the probationary contract.  Section 7.057(c) of the Texas Education Code states in pertinent part:

In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.
Petitioner’s April 5, 2002 letter states that this correspondence is “in continuation” of the appeal before the Commissioner.  Petitioner then requests that the Commissioner consider additional incidents regarding the proposed termination of his contract, and the termination of his contract.  The instant appeal brought before the Commissioner is regarding actions taken by Respondent’s board of trustees at the February 7, 2002 board meeting.  Petitioner did not bring a grievance regarding the proposed termination and the subsequent termination of his probationary contract before Respondent’s board of trustees at the February 7, 2002 board meeting.  In fact, Petitioner could not have raised those claims before the board at that meeting, because the incidents that gave rise to this element of Petitioner’s complaint had not occurred at that time.  Petitioner has failed to properly raise this grievance at the district level.  He has, therefore, failed to properly bring an ensuing claim regarding the termination of his contract.  As a result, he has failed to exhaust his administrative remedies in regard to this element of his appeal.  As set forth in the Texas Education Code and the Administrative Procedures Act, Petitioner must exhaust his administrative remedies before bringing an appeal before the Commissioner.  “As a rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.”  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d 88, 90 (Tex. 1992).  Petitioner has failed to exhaust administrative remedies in regard to his claim appealing the proposed termination and the subsequent termination of his probationary contract.


Petitioner alleges that:

Principal Mable Caleb denied petitioner Planning and Preparation Time by forcing petitioner to cover another class on Sep 12, 2001 (Ms. J. Mitchell’s Class room 411) and several other occasions.
Petitioner argues that Respondent thereby violated section 21.404 of the Texas Education Code.  Petitioner did not bring this claim before Respondent’s board of trustees and has, therefore, failed to exhaust his administrative remedies in regard to this element of his claim.
Conclusion

Petitioner’s complaints regarding the alleged violations of sections 21.406, 21.405 and 37.123 of the Texas Education Code, have failed to state a claim of a violation of the school laws of this state.  Petitioner has failed to exhaust administrative remedies in any claim he may have against Houston Independent School District regarding the denial of planning and preparation time and the proposed nonrenewal and the subsequent termination of his probationary contract.  The Commissioner of Education does not have jurisdiction over the elements of Petitioner’s appeal where Petitioner has failed to state a violation of the school laws of Texas.  The Commissioner of Education does not have jurisdiction over Petitioner’s discrimination claims.  The Commissioner of Education does not have jurisdiction over the elements of Petitioner’s appeal wherein Petitioner failed to exhaust his administrative remedies.  Petitioner’s appeal should be dismissed for failure to state a claim upon which relief can be granted, failure to exhaust administrative remedies, and for lack of jurisdiction.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this appeal under Texas Education Code section 7.057.
2.
The Commissioner does not have jurisdiction over Petitioner’s discrimination claims.

3.
Petitioner has failed to state a violation of the school laws of Texas as required by Texas Education Code section 7.057(a)(2)(A).

4.
Petitioner has failed to exhaust his administrative remedies as required by Texas Education Code section 7.057(c). 

5.
Petitioner’s appeal should be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted. 19 TEX. ADMIN. CODE § 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby
ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 30th day of JULY, 2003.





______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






BY DESIGNATION
� The “school laws of this state” are defined as Title I and Title II of the Texas Education Code and the rules duly promulgated thereunder.


�Pursuant to section 21.103 of the Texas Education Code, the termination of a teacher’s probationary contract at the end of a contract is final and may not be appealed.
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