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Statement of the Case

Petitioner, Northwest Mathematics Science & Language Academy, requests an administrative hearing in accordance with section 12.116(b) of the Texas Education Code and 19 Tex. Admin. Code § 100.1021.  Respondent has filed a Motion to Dismiss.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Ms. Betty Johnson Parrimore and Mr. Troy J. Wilson Attorneys at Law, Houston, Texas.  Respondent is represented by Mr. Jim Thompson, Attorney at Law, Austin, Texas.
The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed.  No exceptions were filed.
Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:
1.
Northwest Mathematics Science & Language Academy is an open-enrollment charter school.

2.
Northwest Mathematics Science & Language Academy has been rated as a low-performing school for three years.
3.
The deadline for submitting an appeal for the accountability rating for the 2001-2002 school year was August 16, 2002.
4.
Petitioner did not make a timely appeal of its accountability rating for the 2001-2002 school year.
5.
Because Petitioner was a low-performing school for three years, it was ordered to be closed by the Commissioner of Education.
6.
Petitioner submitted a letter requesting reconsideration of the decision to close the school on December 17, 2002.

7.
On February 6, 2003, the Commissioner of Education issued a letter stating that the order for closure remains in effect.
Discussion
Background


Petitioner is an open-enrollment charter school which has been designated as a low-performing school for three consecutive years.  Petitioner argues that it was improperly rated as low-performing for the 2001-2002 school year.  Petitioner contends that two of the students were given the incorrect test.  Additionally, Petitioner states that another student’s scores should not have been counted against Petitioner.  Respondent argues that Petitioner did not comply with the mandatory deadline for appealing the 2001-2002 accountability rating as provided in the Accountability Manual and that Petitioner’s appeal should therefore be dismissed.  
Applicability of Section 39 


Petitioner argues that Chapter 39 of the Texas Education Code is inapplicable to Northwest Mathematics Science & Language Academy because of “the status of the students.”  The August 16, 2002 appeal deadline that is provided in the Accountability Manual was promulgated under the statutory authority provided in Chapter 39 of the Texas Education Code.  The Texas Education Code provides in pertinent part as follows:

§ 12.104. Applicability of Title
(b) An open-enrollment charter school is subject to:

(L) public school accountability under Subchapters B, C, D, and G, Chapter 39.
There are no statutory provisions for the exception of the applicability of Chapter 39 to Charter Schools.  Chapter 39 and all of the duly promulgated rules thereunder, including the rules outlining the procedures and deadlines for the appeals process, are applicable to Petitioner.

Timely Appeal

Respondent argues that Petitioner failed to comply with the mandatory appeal provisions.  The Accountability Manual has been adopted by reference as agency rule. 19 Tex. Admin. Code §§ 97.1002, 97.1007.  The Accountability Manual provides in pertinent part as follows:
Accountability Manual, § VII

Appealing the Accountability Ratings

Superintendents are provided the opportunity to appeal data used to determine the 2002 accountability ratings within a defined time limit and under a limited set of circumstances. 

Superintendents have a limited window in which to submit an appeal to the Commissioner of Education.
· Ratings may be appealed through Friday, August 16, 2002. 
· Appeals may be transmitted to the Commissioner of Education from the time of district receipt of the accountability data (June) through the end of the rating appeal window (August). 
[Emphasis added].

The deadline for submitting an appeal for the accountability rating for the 2001-2002 school year was August 16, 2002.  Petitioner concedes that a timely appeal was not filed.  Petitioner argues that if a timely appeal had been made it would have been granted, and Petitioner would not have been rated as a low-performing school for the third consecutive year.  Petitioner concludes that if the aforementioned scenario had occurred, no order of closure would have been issued.  The appeal deadline is mandatory and jurisdictional.  Wilmer-Hutchins Independent School District v. Sullivan, 51 S.W.3d 293 (Tex. 2001).  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable for lack of jurisdiction.”  Grounds v. Tolar, 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  Petitioner has not followed the mandatory statutory provisions and, therefore, its action is not maintainable, for lack of jurisdiction.  “As a rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.”  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d 88, 90 (Tex. 1992); citing Texas State Bd. of Examiners in Optometry v. Carp, 162 Tex. 1, 7, 343 S.W.2d 242, 246-47 (1961).  Petitioner did not comply with the rules as set forth in the Accountability Manual and has consequently failed to exhaust its administrative remedies in regard to the appeal of its accountability rating for the 2001-2002 school year.  Petitioner’s appeal should, therefore, be dismissed.

Accountability Manual, § VIII

Petitioner argues that section VIII of the Accountability Manual gives the Commissioner a mandate to correct serious data problems wherever they may exist and whenever they are discovered within a reasonable time.  Petitioner argues that the Commissioner was aware that there was a data problem at this charter school, so he was, therefore, mandated to correct the data.  Section VIII of the Accountability Manual provides in pertinent part as follows:
Rating Changes

TEA reserves the right to change ratings after the ratings release date if problems in the data used to determine accountability ratings are subsequently discovered. However, this is not the only action available to the Commissioner of Education as a response.
Section VIII does not mandate the Commissioner of Education to make data corrections and subsequent ratings changes wherever they may exist and whenever they are discovered within a reasonable time.  
Conclusion

Section 39 of the Texas Education Code, and the rules duly promulgated thereunder, are applicable to Petitioner.  Petitioner has failed to file a timely appeal of its accountability rating for the year 2001-2002 and has thereby failed to exhaust administrative remedies.  Because Petitioner has failed to exhaust its administrative remedies, the Commissioner of Education lacks jurisdiction to review the elements of Petitioner’s appeal.  Section VIII of the Accountability Manual does not mandate the Commissioner to make data corrections or subsequent ratings changes wherever they may exist and whenever they are discovered within a reasonable time.  Petitioner’s appeal should be dismissed for lack of jurisdiction.  Respondent’s Motion to Dismiss should be granted.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this case.  Texas Education Code. § 12.116(b). 
2.
The deadline to appeal the accountability rating for the 2001-2002 school year was August 16, 2002.  2002 Accountability Manual Section VII. 
3.
The appeal deadline is mandatory and jurisdictional.

4.
Petitioner failed to file a timely appeal.
5.
The Commissioner may, if a campus has been a low-performing campus for a period of two years or more, order closure of the school program on the campus.  Tex. Educ. Code § 39.131(b)(9).

6.
Section 39 of the Texas Education Code and the rules duly promulgated thereunder are applicable to Petitioner.
7.
The Commissioner of Education does not have a mandate or an affirmative duty to make data corrections to data problems wherever they may exist and whenever they are discovered.  Section VIII of the Accountability Manual.  
8.
Charter schools must appeal ratings in accordance with the appeal process provided in section VII of the Accountability Manual.
9.
The Accountability Manuals of 2002 was adopted by reference agency rule pursuant to 19 TAC §§ 97.1002, 97.1007.

10.
Petitioner has failed to exhaust administrative remedies.

11.
Respondent’s Motion to Dismiss should be granted.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.

SIGNED AND ISSUED this 30th day of JULY, 2003.
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ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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