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Petitioner, Jacklyn Fortuné, complains of the decision of Respondent, Houston Independent School District, to terminate her continuing contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Harold Donald Baker, Attorney at Law, Houston, Texas.  Respondent is represented by Clay T. Grover, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate her contract should be overturned because the decision is not supported by substantial evidence; Respondent employed discriminatory employment practices; Respondent violated the Americans with Disabilities Act; the notice of proposed revocation was insufficient; Respondent’s definition of “good cause” is vague, ambiguous, and overly broad; and Respondent’s policies violate Petitioner’s free speech rights.

Changes to Petition for Review


Petitioner attempted to modify the Petition for Review after the statutory deadline for filing a petition for review.  In Chapter 21, Subchapter G cases the Commissioner has held that petitions for review may not be modified after the statutory deadline for filing a petition for review.  Maxey v. Midland Independent School District, Docket No. 181-R1-597 (Comm’r Educ. 1997); Tankersley v. Cisco Independent School District, Docket No. 077-R1-402 (Comm’r Educ. 2002).  The reason for this holding is that Texas Education Code, Chapter 21, Subchapters C-G create an integrated system of timelines so that contract cases will be promptly resolved.  This benefits both teachers and districts by providing expeditious results while at the same time requiring a high level of due process.  While this exact issue has not been addressed by the appellate courts, in at least two cases courts have ruled that Chapter 21, subchapter G deadlines are mandatory.  Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 854 (Tex. App.-Fort Worth 1998, no pet.); Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex. App.-Dallas 2000, no pet.).  


In this case, the issue concerns whether the Petition for Review may be modified.  It should be noted that all objections to the recommendation of a certified hearing examiner need to be brought before the board of trustees.  Tex. Educ. Code § 21.301.  In this case, the board of trustees did not change the recommendation.  Hence, it cannot be considered burdensome for the Petitioner to be required to place all legal claims in the Petition for Review.  Those claims previously had to be raised before the board of trustees.

Petitioner argues that constitutional claims can be raised at any time and cites Johnson v. City of Dallas, 61 F.3d 442 (5th Cir. 1995).  This case does not stand for that proposition.  The relevant holding of the case is that jurisdiction may be raised at any time.  In that case, the jurisdictional argument was also a constitutional argument.  Administrative remedies need to be exhausted even as to constitutional issues.  Railroad Comm’n of Texas v. Bishop Petroleum, Inc. 736 S.W.2d 724, 737 (Tex. App.-Austin 1987).  The holding in question was affirmed in Bishop Petroleum v. Railroad Comm’n of Texas, 751 S.W.2d 485, 487 (Tex. 1988).  Constitutional claims must first be raised at the local level.
Background

Respondent proposed the revocation of Petitioner’s contract for several reasons.  The first reason was immorality, in that Petitioner publicly whipped a first grade student in violation of the district’s corporal punishment policy  The second reason for proposed termination was disciplining the student in violation of district policy and directives of supervisors not to use force in disciplining students.  The third reason for proposed termination was for good cause in that Petitioner was repeatedly late; made disparaging comments about a parent and a co-worker; and asked to be excused from a meeting because, “The way I feel today, I feel like taking a gun and shooting up the place.”  The certified hearing examiner found that these allegations were supported by a preponderance of evidence.  The board of trustees adopted the recommendation of the certified hearing examiner.
Substantial Evidence

Petitioner makes several substantial evidence allegations.  Petitioner believes that the record supports her claims.  While there is conflicting evidence, it is concluded that the Findings of Fact are supported by substantial evidence.  It needs to be remembered that substantial evidence is not a high standard.  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex. App.-Austin 1993, the judgment was set aside in accordance with the settlement agreement, 893 S.W.2d 450).  The court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

In the present case, the Findings of Fact are supported by substantial evidence.  While in some instances other findings could have been made, this does not mean that the findings are not supported by substantial evidence.

Discriminatory Practices

Petitioner contends that Respondent employed discriminatory employment practices.  In particular, Petitioner claims that a male teacher was tardy more often than Petitioner but his contract was not proposed for nonrenewal.  However, the record is unclear as to the number of tardies the male teacher had.  Further, the record fails to show that the male teacher had been accused of actions that were similar to the other reasons for proposed termination.  The Petitioner frames this issue in terms of the Texas Commission on Human Rights Act.  However, the Commissioner lacks jurisdiction over the Texas Commission on Human Rights Act.  While laws in effect at the time of the signing of a contract become part of the contract, the entire law becomes part of the contract including the enforcement mechanism.  Barborak v. Oakwood Independent School District, Docket No. 224-R3-797 (Comm’r 1999).  Petitioner has not presented a judgment under the Texas Commission on Human Rights Act showing a violation.  
Americans with Disabilities Act


The Commissioner also does not have jurisdiction over the Americans with Disabilities Act.  Petitioner has not presented a judgment under the Americans with Disabilities Act showing a violation. 
Petitioner does allege that Respondent and the certified hearing examiner failed to accommodate Petitioner’s disabilities and this resulted in the behavior that Petitioner was accused of and resulted in an unfair hearing.  However, Petitioner has failed to exhaust administrative remedies by raising these issues at the hearings before the certified hearing examiner or the board of trustees.  But even if administrative remedies were exhausted as to these issues, Petitioner could not prevail.  Petitioner’s allegations viewed under the substantial evidence standard of review do not lead to the conclusion that her disability caused her to violate the corporal punishment policy, disparage others, or to state that she felt like “shooting up the place.”  
The certified hearing examiner did not have a duty to inquire as to Petitioner’s mental state during the hearing or to inquire if she understood the stipulations made by her counsel
.  Due process in the administrative context does not require the full procedural framework of a civil trial.  City of Corpus v. Public Utility Comm’n of Texas, 51 S.W.3d 231, 262 (Tex. 2001).  Petitioner has not provided case law that indicates that even in a civil trial she would have been entitled to the claimed protections.  Petitioner has always been represented by counsel
.  It was Petitioner’s counsel’s duty to raise objections concerning the effect of any disabilities that Petitioner had.  In fact, the record fails to indicate that this is an issue Petitioner’s counsel should have raised.

Notice

While Petitioner pled that the notice of proposed termination was insufficient, Petitioner has failed to brief this issue.  Therefore, the issue is waived.  It should also be noted that Petitioner failed to raise this issue before the certified hearing examiner or the school board.  Hence, Petitioner has failed to exhaust administrative remedies.  However, even if the issue was properly raised, Petitioner would not prevail.  The notice fairly apprised Petitioner of the issues to be considered.

Good Cause


Petitioner pled that Respondent’s definition of “good cause” is vague, ambiguous, and overly broad.  However, the certified hearing examiner found “good cause” both under Respondent’s definition and the statutory definition.  Conclusions of Law Nos. 4, 5.  Even if one definition was defective, Petitioner has not challenged the second definition.  Further, if both definitions were defective in some sense, Petitioner stipulated that if it were proven that she struck a student with a belt as a disciplinary technique that such conduct would constitute good cause for termination.  Joint Exhibit No. 1.  
Free Speech Rights

There is no free speech right for an employee to disparage another or to state that one feels like “shooting up the place.”  When a school district takes action against an employee for such statements, the district is ensuring the proper operation of a school.  It is not violating any First Amendment right. 
Conclusion

The decision of the board of trustees should be upheld.  The decision is supported by substantial evidence; is not arbitrary and capricious; and is not in violation of law.  Petitioner’s actions clearly warrant the termination of her continuing contract.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

3.
The Findings of Fact drafted by the certified hearing examiner and adopted by the Board of Trustees are supported by substantial evidence.
4.
A petition for review in a Texas Education Code, Chapter 21, Subchapter G case cannot be modified after the statutory deadline for filing.  Tex. Educ. Code § 21.301(a).
5.
The Petition for Review is the live pleading in this case.

6.
The Commissioner lacks jurisdiction over the Texas Commission on Human Rights Act.

7.
The Commissioner lacks jurisdiction over the Americans with Disabilities Act.

8.
Petitioner failed to exhaust administrative remedies as to her claims that the certified hearing examiner and the district failed to accommodate her disabilities.

9.
Respondent’s definition of “good cause” is not vague, ambiguous, and overly broad as applied to Petitioner.
10.
Petitioner has failed to exhaust administrative remedies as to the notice issue.

11.
The notice of proposed termination was sufficient to fairly apprise Petitioner of the issues in this case.

12.
Respondent has good cause to terminate Petitioner’s contract under both the definition of “good cause” in Respondent’s policy and in Texas Education Code section 21.156(a).
13.
Respondent has not violated Petitioner’s free speech rights.

14.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 27th day of JANUARY, 2003.

_______________________________________

FELIPE ALANIS
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� Petitioner has briefed this allegation but has not pled it.


� Petitioner is now represented by a different counsel than the counsel who represented her before the certified hearing examiner and the board. 
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