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Statement of the Case


Petitioner, Roberta Bollinger, appeals the action of Respondent, Memphis Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Michael Shirk, Attorney at Law, Austin, Texas.  Respondent is represented by Kelli Hamm Karczewski, Attorney at Law, San Angelo, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Respondent employed Petitioner for the 2000-2001 school year under a half-time probationary teaching contract.  The contract provided that Respondent could only end the employment relationship by following the procedures of Chapter 21 of the Texas Education Code.
2.
On March 28, 2001, Petitioner signed an Employment Agreement for the 2001-2002 school year.  This contract allows either party to withdraw from the agreement provided that 60 days notice is given.
3.
Respondent employed Petitioner as a paraprofessional.  Petitioner assisted a special education teacher.

4.
Petitioner does not hold a special education certificate.

5.
On August 2, 2001, Respondent provided Petitioner with 60 days notice that it would terminate her employment.
6.
Petitioner’s employment ended 60 days after she received notice that her employment would be terminated.

7.
Respondent did not use the procedures under Chapter 21 of the Texas Education Code to terminate Petitioner’s contract.

Discussion

Petitioner contends that she is a classroom teacher and that her employment could only be terminated in compliance with Chapter 21 of the Texas Education Code.  Respondent argues that since Petitioner was a part-time teacher’s aide that she is not entitled to the protections of Chapter 21 and that her employment was ended in accordance with her contract.

Background

On March 5, 2000, Petitioner signed a one-year probationary contract to be a half-time teacher.  The contract provided that Respondent could terminate Petitioner’s employment during the term of the contract for good cause and indicated that Chapter 21 of the Education Code applied to the contract.  On March 28, 2001, Petitioner signed an Employment Agreement for the 2001-2002 school year.  This contract allows either party to withdraw from the agreement provided that 60 days notice is given.  Petitioner’s position was that of a paraprofessional.  She assisted a special education teacher.  Petitioner does not hold a special education certificate.  On August 2, 2001, Petitioner was given notice that her contract would terminate in 60 days.  Respondent ceased to employ Petitioner 60 days after providing her notice.
Valid Contract


The central issue in this case is whether the 2001-2002 contract is valid.  If the contract is valid, Petitioner’s employment has been properly terminated.  If the contract is not valid and Petitioner is entitled to the protections of Chapter 21 of the Texas Education Code, Petitioner prevails.  Respondent admits that the Chapter 21 procedures were not used.


School districts are required to employ classroom teachers, principals, librarians, nurses, and counselors under Chapter 21 contracts.  Tex. Educ. Code § 21.002(a).  Petitioner’s only basis for invoking this provision is the claim that she is a classroom teacher.  “Classroom teacher” is defined to be:

[A]n educator who is employed by a school district and who, not less than an average of four hours each day, teaches in an academic instructional setting or a career and technology setting.  The term does not include a teacher’s aide or a full-time administrator.

Tex. Educ. Code § 5.001(2).  This definition has been further specified by rule:

A classroom teacher is an educator who teaches an average of at least four hours per day in an academic or career and technology instructional setting pursuant to TEC, § 5.001, focusing on the delivery of the Texas essential knowledge and skills and holds the relevant certificate issued by the State Board for Educator Certification (SBEC) under the provisions of TEC, Chapter 21, Subchapter B. Although non-instructional duties do not qualify as teaching, necessary functions related to the educator’s instructional assignment such as instructional planning and transition between instructional periods should be applied to creditable classroom time.

19 Tex. Admin. Code § 153.1022(a)(1)(A).  The inquiry as to whether Petitioner was a “classroom teacher” is a fact intensive inquiry involving an examination of Petitioner’s job duties.  Petitioner’s analysis of her duties could lead one to conclude that a number of her duties were classroom teaching duties.  However, Petitioner’s principal described her duties as those of a paraprofessional who assisted a special education teacher.  Petitioner does not hold a special education certificate.  Applying the substantial evidence standard, it is determined that Petitioner is not a “classroom teacher.”

Contract Change


Petitioner argues that since her contract for the 2000-2001 school year was a Chapter 21 contract, Respondent could not change the type of contract she possessed for the 2001-2002 year without nonrenewing or terminating her contract.  Petitioner is correct that Respondent could not unilaterally change her Chapter 21 contract into a different type of contract.  However, that is not what Respondent did.  Petitioner signed the 2001-2002 contract offered by Respondent.  This 2001-2002 contract provides both parties with rights that are different from the 2000-2001 contract.  For example, under the 2000-2001 contract, Petitioner needs district approval to resign from the contact in most cases and Respondent is required to follow the Chapter 21 procedures to end Petitioner’s employment.  However, the 2001-2002 contract allows either party to withdraw from the agreement if 60 days notice is given.  Parties to a Chapter 21 contract can agree to enter into another type of contract as long as the Texas Education Code does not require a Chapter 21 contract for the position in question.  Since Petitioner’s position does not require a Chapter 21 contract, the parties could enter into another type of contract. 
Conclusion


The Employment Agreement for the 2001-2002 school year is a valid contract.  Respondent was not required to employ Petitioner under a Chapter 21 contract for the 2001-2002 school year because Petitioner was not employed as a “classroom teacher.”  Further, while a district cannot unilaterally change a Chapter 21 contract into another form of contract, both parties can agree to another type of contract as long as the Texas Education Code does not mandate a Chapter 21 contract for the position in question.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Employment Agreement for the 2001-2002 school year is a valid contract.

3.
Respondent’s termination of Petitioner’s 2001-2002 contract is a lawful and valid action.

4.
A “classroom teacher” as the term is used in Texas Education Code section 21.002 is an educator who is employed by a school district and who, not less than an average of four hours each day, teaches in an academic instructional setting or a career and technology setting.  The term does not include a teacher’s aide or a full-time administrator.  Tex. Educ. Code § 5.001(2).

5.
Petitioner’s duties indicate that she was a teacher’s aide and not a “classroom teacher” during the relevant period.  Tex. Educ. Code § 5.001(2).

6.
A school district cannot unilaterally change its employment relationship with an individual who has a Chapter 21 contract without complying with the procedures in Chapter 21.

7.
The parties to a Chapter 21 contract may agree to be bound by another type of contract as long as the Texas Education Code does not require that a Chapter 21 contract be executed for the position in question.

8.
Petitioner was not entitled to a Chapter 21 teaching contract for the 2001-2002 school year.
9.
Petitioner’s appeal should be denied.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 10th day of JULY, 2003.
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ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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