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Statement of the Case


Petitioner, Texas Education Agency, seeks the revocation of the Open-Enrollment Charter of “A” Life Support Center, Inc. d/b/a Alphonso Crutch’s Life Support Center.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Jim Thompson, Attorney at Law, Austin, Texas.  Respondent is represented by Sylvester Turner, Attorney at Law, Houston, Texas.

Harvester Pope, Managing Director, Human Resources, has been designated by the Commissioner of Education the authority to issue a final decision in this matter.  

The Administrative Law Judge issued a Proposal for Decision recommending that Alphonso Crutch’s Life Support Center be placed on probation.  Exceptions and replies were timely filed and considered.
Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Administrative Law Judge, I make the following Findings of Fact:

1.
On December 2, 1998, a contract for an open-enrollment charter was executed between Alphonso Crutch’s Life Support Center and the State Board of Education.  The Contract for Charter requires the charter to comply with Generally Accepted Accounting Principles (GAAP), the Financial Accountability System Resource Guide, and the federal Individuals with Disabilities Education Act (IDEA).  The contract requires the charter holder to comply with all applicable laws governing its corporate status.  The Contract for Charter also requires the maintenance of a records retention and management system as required by state law.  The Public Education Information Management System (PEIMS) reports are required to be timely and accurately made.  Funds can only be expended for the purpose of operating a charter school.  The Contract for Charter prohibits conflicts of interest.  
2.
On March 8, 1999, the State Board of Education approved a charter amendment delaying the opening of the school from spring 1999 to fall 1999.
3.
On July 21, 2000, the State Board of Education approved charter amendments adding three satellite campuses and increasing enrollment from 300 to 1000, with the requirement that a majority of the increase be adjudicated individuals.

4.
“A” Life Support Center, Inc. is a Texas nonprofit corporation which does business as “Alphonso Crutch’s Life Support Center.”
5.
Alphonso Crutch’s Life Support Center began admitting students for the 1999-2000 school year.

6.
Vida Belford was a corporate board member from incorporation until August 2001.
7.
Dr. Jesse Gloster has been a corporate board member since incorporation.

8.
Delbert Longino served as a corporate board member from August 2001 until August 2002.

9.
Dwight Goff was named as a board member in the incorporation documents but resigned and never served on the board.

10.
Edwin Brown currently serves on the school board.  He has never served on the corporate board.

11.
The corporate board has failed to provide adequate oversight for the charter school.

12.
The corporate board has not drafted budgets or set salaries.

13.
The corporate board has not been provided with timely financial information concerning the charter school.

14.
The corporate board does not understand that its role is to provide oversight and that it is the highest authority in the management of the charter school.

15.
The school board does not provide adequate oversight for the charter school.

16.
The failings of the corporate board to provide proper governance of the charter school are serious failings.

17.
Internal controls are designed to prevent the loss or theft of organization assets; to minimize the opportunity for employees or volunteers to steal; and to provide information to accurately report organizational activities.
18.
A purchase order system is required by the Financial Accountability System Resource Guide.  A purchase order system should require that when a purchase is needed that a requisition form is filled out that describes what is required and why it is required.  The purchase requisition should be approved or disapproved by one individual.  Another individual should write the check for approved requisitions.  Once the good or service is procured, an original receipt should be filed.
19.
Respondent did not begin to use purchase orders until its accounting firm directed it to do so in 2001.  Use of purchase orders significantly improved when Respondent adopted a written purchase order policy in the spring of 2002.
20.
The failure to use purchase orders means that in many cases contemporaneous documentation for purchases does not exist.

21.
In a significant number of cases, there is no original receipt for purchases.

22.
The failure to properly use a purchase order system is a serious failing.

23.
Vida Belford, the superintendent, and Debra Gaddis, the principal, have the authority to approve expenditures and to write checks.
24.
Debra Gaddis is Vida Belford’s mother.
25.
In a number of instances continuing to the time of the hearing, Vida Belford has both approved expenditures and written the checks for those expenditures.  This is not allowable under the Financial Accountability System Resource Guide.
26.
Charter schools are required by the Financial Accountability System Resource Guide to use at least a 15 digit code to describe expenditures. These codes permit expenditures to be tracked.  This allows both the school and Petitioner to check if expenditures that are required to be for particular purpose are in fact being made for that purpose. 
27.
Respondent failed to use at least a 15 digit code to describe expenditures until 2002.  If the proper codes had been used, improper expenditures could have been easily identified.
28.
Only 15% of federal special education funding can be used for overhead.  Respondent has used over 15% of federal special education funding for overhead expenses.

29.
The failure to use at least 15 digit codes to describe expenditures is a serious failing.

30.
The following individuals are related to Vida Belford by marriage or blood and have received compensation from Respondent:

1.
Ann Washington

2.
Ashley Belford

3.
Britnee Burleson

4.
Brooklynne Burleson

5.
Danielle Johnson

6.
Deborah Gaddis

7.
Glenna Belford

8.
Helen Belford

9.
Henry Gaddis

10.
Lisa Burleson-Longino

11.
Ruth Belford

12.
Van Gibbs

13.
Vashni Williams

14.
Charisse Crutch

15.
Jessie Johnson

16.
Jim Crutch

31.
Vida Belford began using family members when the charter school was in the planning stages.  At that time, many of the family members worked for free.  In many respects, Respondent got off to a good start.

32.
For the 1999-2000 school year, Vida Belford received a salary of $50,000.

33.
For the 2000-2001 school year, Vida Belford received a salary of $100,000.
34.
For the 2001-2002 school year, Vida Belford received a salary of $200,000.

35.
Respondent’s audit for the 1999-2000 school year was required to be filed with Petitioner within 120 days of August 31, 2000.  Instead, it was filed on August 13, 2001.

36.
In March 2001, an on-site review team visited Respondent.  The team correctly found that Respondent was not in compliance concerning 15 indicators for special education and was not in compliance concerning 3 indicators for English as a second language/bilingual education.

37.
In April of 2002, an on-site review team correctly found that Respondent had come into full compliance for 7 indicators but was not in full compliance for 11 indicators concerning special education and English as a second language/bilingual education.

38.
On November 12, 2001, the Interim Investigatory Report Preliminary was issued.
39.
On December 7, 2001, the Preliminary Investigative Report was issued.  A response was requested within 10 business days.

40.
On December 13, 2001, the Notice of Intent to Revoke Open-Enrollment Charter was issued.  The time between the issuance of the Preliminary Investigative Report and the Notice of Intent to Revoke Open-Enrollment Charter was unusually brief.
41.
A complaint was received by Petitioner concerning Treetops Charter School.  Here the initial complaint was similar to the initial complaint against Respondent.  However, an investigation showed that the Treetops situation was not as severe.  Further, Treetops filed a written corrective active plan before one was requested by Petitioner.  A Notice of Intent to Revoke Open-Enrollment Charter was not issued concerning Treetops Charter School.
42.
In March of 2001, while a member of the on-site review team was making copies of documents, Vida Belford told two students that the auditor was one of the people who wanted to see that their jobs were taken away.

43.
The educators employed by Respondent are enthusiastic and knowledgeable.  

44.
Respondent’s staff is very dedicated to meeting the needs of the students.
45.
Vida Belford is the guiding light of the charter school.  She has created a caring atmosphere for the students.  She has great support among teachers, parents, and students.

46.
At least 50% of Respondent’s students have passed the TAAS test for the 2001-2002 school year.

47.
Fifty-five students were eligible to graduate mid-term for the 2001-2002 school year.

48.
Respondent has seen a steady increase in TAAS test scores.

49.
Respondent, with the exception of its special education and English as a second language/bilingual programs, provides high quality programs for its students.

50.
Respondent was evaluated under the Alternative Accountability System for the 2001-2002 school year.

51.
Respondent has a high percentage of students who are at the school due to adjudication.  
52.
Respondent has a high percentage of students who are eligible for free or reduced price lunches.

53.
For the 2001-2002 school year, in order to be rated academically acceptable under the alternative accountability system, Respondent needed to have 30% of its students pass the TAAS test and meet three indicators that it chose from an approved list.  One indicator concerned the GED test.  Another indicator was for the middle school students.   The third indicator was for the high school students.  

54.
For the 2001-2002 school year, Respondent more than met the requirements concerning TAAS and GED scores.  However, Respondent did not provide sufficient data to show whether it had met the indicator concerning middle school and high school students.  Because these two indicators could not be evaluated due to insufficient data, Respondent was rated academically unacceptable for the 2001-2002 school year.  Respondent was also rated academically unacceptable for the 2000-2001 school year.  
55.
Revocation of Respondent’s charter would not be in the best interests of Respondent’s students.

56.
For the 2001-2002 school year, Respondent enrolled between 1300-1358 students.

Discussion

Petitioner contends that the Commissioner should revoke the Open-Enrollment Charter of Respondent, Alphonso Crutch’s Life Support Center.  In particular, the principal allegations include that the board has failed to properly oversee the corporation; internal controls are lacking; proper accounting records have not been maintained; and that special education and bilingual education programs are not in compliance with state and federal law.  These allegations may be grouped in several categories: board governance, accounting, special education, and bilingual education.  Respondent contends that while some violations have occurred, these have been or are being corrected.  Additionally, Respondent argues that the best interests of the school’s students would not be served by revocation.
The Commissioner may modify, place on probation, or revoke the charter of an open-enrollment charter school if a material violation of the charter has occurred; the school fails to satisfy generally accepted accounting standards of fiscal management; or the school has failed to comply with a law or rule
.  Tex. Educ. Code § 12.115(a).  If a violation has occurred, the Commissioner is to base his decision on the best interests of the school’s students, the severity of the violation, and any previous violation the school has committed.  Tex. Educ. Code § 12.115(b).  These considerations are in descending order of importance: most significant is the best interests of the school’s students; of intermediate significance is the severity of the violation; and the least significant is previous violations.  The Commissioner needs to determine both whether a violation occurred and the appropriate sanction.
Board Governance


An open-enrollment charter may only be granted to certain types of organizations.  Tex. Educ. Code § 12.101(a).  Respondent is a Texas non-profit corporation that qualifies as tax exempt under section 501(c)(3) of the Internal Revenue Code.  The terms of the Contract for Charter require Respondent to comply with laws concerning its corporate status; these include the Texas Non-Profit Corporation Act.   

Under the Texas Non-Profit Corporation Act, the ultimate authority in a corporation is the board of directors.  Tex. Rev. Civ. Stat. art. 1396-2.14.  The board must be composed of at least three directors.  Tex. Rev. Civ. Stat. art. 1396-2.15.  Each director is required to “discharge the director’s duties, including the director’s duties as a member of a committee, in good faith, with ordinary care, and in a manner the director reasonably believes to be in the best interest of the corporation.”  Tex. Rev. Civ. Stat. art. 1396-2.28(A).  In addition to the general duty to manage the corporation, the directors are required annually to prepare or approve a report of the financial activity of the corporation for the preceding year.  Tex. Rev. Civ. Stat. art. 1396-2.23A(B).  While directors have the ultimate authority in a non-profit corporation, they can and often should delegate the day to day running of the corporation to a chief executive officer.  Nonetheless, directors should set budgets and policies and make sure that they have sufficient information to determine that their policies are being carried out.

In the present case, there are serious issues concerning the board’s oversight of the charter.  Five individuals have a claim to having been board members.  Vida Belford was a board member from incorporation until August 2001.  Dr. Jesse Gloster has served since incorporation.  Delbert Longino served from August 2001 until August 2002.  Dwight Goff was named as a board member in the incorporation documents but resigned and never served.  Vida Belford testified that Edwin Brown is currently a corporate board member.  TR 118
.  However, Edwin Brown is not a corporate board member.  According to Mr. Brown’s testimony he is a member of the school board but is not a member of the corporate board.  TR 199-200.  At no time has Respondent had three currently active board members.  
At present, Dr. Gloster is the only corporate board member.  Dr. Gloster’s opinion of his role as a board member is very limited.  This can be seen in the following testimony:

Q. Okay.  Well let me ask you that.  What is your understanding about your responsibility as a member of the directors of the corporation?

A. Well, I don’t have no responsibility.
Q. You have none?
Q. No.

Q. Do you have a responsibility to review the certified public accountant’s audit report?

A. No, I have nothing to do with that.
TR 155.  The board of trustees has never provided adequate oversight of the charter’s activities.  This is a material breach of the Contract for Charter.  It is a very serious failing that has led to significant problems.

It may be argued that since there is both a corporate board and a school board for Respondent, adequate oversight has occurred, even if the corporate board was not fulfilling its responsibilities.  According to Mr. Brown there is no functioning corporate board. He believes that the other individual on the school board is Dr. Gloster.  TR. 211, 235.  However, Dr. Gloster contends that he is a member of the corporate board; that the corporate board does have meetings; and that he does not know who Edwin Brown is.  TR. 147, 146, 143.  In fact, Dr. Gloster does not know if there is a school board separate from the corporate board.  TR 144.  Although Mr. Brown devotes a significant amount of time and effort to the charter school, there is not a school board that oversees the running of the charter school.  Having a separate school board has only caused confusion as to who was responsible for oversight.

If there had been a properly functioning corporate board, it is likely that a number of problems would not have occurred.  A properly functioning board would have insured that proper internal controls were in place and that audits were timely completed.  It would have set budgets and made sure they were followed.  It would have created all the necessary policies and made sure that the administration implemented those policies.
Accounting


A public school needs to have good accounting procedures.  For non-profit corporations internal controls are of great importance.  Respondent’s Financial Policy Manual lists three objectives for internal controls: to prevent loss or theft of organization assets; to minimize the opportunity for employees or volunteers to steal; and to provide information to accurately report organizational activities.  Internal controls are designed to insure that money goes were it is supposed to go.  They should provide confidence both to the board and to the taxpayer that assets are being properly used.  
Purchase Order System


Charter schools are required to use a purchase order system.  A purchase order system helps to ensure that money is properly spent.  In general, there are several elements of such a system.  When a purchase is needed, a purchase requisition is filled out that indicates what is required and why it is required.  The purchase requisition is reviewed and approved or denied by one individual.  Another individual
 then executes the check to pay for the expense.  The good or service is procured and an original receipt for the good or service is filed.  This system is designed to ensure that any expenditure is reviewed by more than one person; that the purpose of the expenditure is clearly identified; and that there is contemporaneous documentation that the good or service was actually received.  

Until the spring of 2002, Respondent had not developed written policies to put a purchase order system in place.  Significant problems resulted.  Purchase requisition forms were not used.  The purpose of expenditures was not often documented.  This is a significant issue because it is important to know how a purchase is used.  When purchases are made that could be used for private purposes, it is necessary to show that the purchase was used for school purposes.  For example, purchases were made for dog supplies and no requisition form explaining the purchase was used.  One might be concerned that money was being spent on someone’s pet.  However, Respondent keeps a dog for security purposes.  The dog supply purchases were reasonable, but the lack of documentation made them suspect.  A number of state and federal grants require that the grant money be used for specific purposes.  It is the grantee’s duty to demonstrate that money was used properly.  A purchase order can provide this documentation.
Vida Belford, the superintendent, and Debra Gaddis, the principal, have the authority to approve expenditures.  Vida Belford and Debra Gaddis also have the authority to write checks.  Vida Belford is Debra Gaddis’s daughter.  Even if Debra Gaddis had written all of the checks for the expenditures approved by Vida Belford there would have been a concern due to the close family connection.  However, on numerous occasions Vida Belford approved expenditures and then wrote checks for those expenditures.  This does not mean that an improper expenditure was made but that expenditures were made without appropriate safeguards.  
There were, in many instances, no original receipts on file for expenditures.  This does not mean that a good or service was not received, but that there is not proper documentation of this.  If a school cannot show that it expended tax dollars for goods and services that were used for educational purposes, the school must return the money to the Texas Education Agency.  Due in part to the lack of a purchase order system, the Texas Education Agency concluded that for the period September 1999 to August 2000 there were $61,897 in inadequately supported disbursements, $120,870 in unsupported disbursements, and $443,301 in disbursements lacking any documentation.  Respondent disputes these figures.  Respondent argues that there were problems, including a lack of central files and incorrect filing, but that when these problems were corrected, it was able to identify only $77,000 in improperly supported transactions.  Respondent argues that $294,000 of the discrepancy is explained by a growth in Respondent’s cash balance of $294,000.  Respondent concludes that it only owes $53,000 because it should be deemed to have used its private funds for $24,000 in transactions.  There is no need in this case to precisely determine what is the amount that is not adequately supported by documentation
.  Whatever the amount, there was a significant lack of internal controls that amounts to a material breach of the Contract for Charter.  Respondent admits that it has expended over $90,000 trying to account for funds questioned by Petitioner.  

While Respondent has taken steps to put a purchase order system in place, there is still one major flaw.  Vida Belford still both approves expenditures and writes checks for the expenditures.  Because of the lack of board oversight, this procedure is not acceptable.  Having Debra Gaddis execute checks approved by Vida Belford would not be an acceptable solution due to the close family relationship.
General Ledger


Charter schools are required to maintain a general ledger using 15 to 20 digit accounting codes.  These standardized codes are designed to indicate how expenditures are used.  This allows Petitioner to monitor expenditures.  For example, only a certain proportion of special education funds are allowed to be used for overhead.  These codes allow for a determination to be made as to what percentage of special education funds are used for overhead.  Respondent previously used an accounting software package that would not allow the entry of a 15 digit code without modifications.  Respondent did not make the necessary modifications.  The result was that it was much more difficult to review Respondent’s expenditures than if Respondent had used the 15 digit codes.  This failing is very significant because it required considerable effort to determine whether Respondent was in compliance.  For example, only 15% of federal special education funding may be used for overhead.  Respondent has failed to meet this grant requirement.  The use of the 15 digit codes would have alerted both Respondent and Petitioner to the problem earlier and helped correct the problem. 
Interested Transactions

Starting up any new school is a difficult proposition.  It is particularly difficult to start up an open-enrollment charter school.  Unlike the situation when an Independent School District opens a new school, the board of a charter school does not have the resources of a going concern to draw upon.  Vida Belford was able to do a good job setting up the charter school due in part to the willingness of family members to work for free during the start up phase.  Once students were in attendance and regular payments were received, these family members started to receive payment for their work.  There are a total of sixteen individuals who are related to Vida Belford by marriage or blood who have received compensation from Respondent.  This fact alone, while it merits further investigation, is not necessarily a problem.  As long as family members are receiving compensation at fair market value and the board is apprised there would not be a problem.  Petitioner has not pled that the family members received compensation above fair market value.  The problem here is that this information was not presented to the board so that it could provide an oversight role.  

For the 1999-2000 school year, Vida Belford received a salary of $50,000.  For the 2000-2001 school year, she received a salary of $100,000.  For the 2001-2002 school year, she received a salary of $200,000.  The principal problem here was that the board did not set her salary.  The board needs to make decisions of this magnitude.  
Audits


Charter schools are required to provide yearly audits.  It is important that these audits be timely completed because the information provided is often less useful as time goes on.  If audits uncover problems, it is best to deal with those problems sooner rather than later.  Respondent’s audit for the 1999-2000 school year was required to be filed with Petitioner within 120 days of August 31, 2000.  The audit was not filed until August 13, 2001.  A well functioning board would have made sure that the audit was timely filed.
Special Education/English as a Second Language

In March of 2001, an on-site review team of the Division of Accountability Evaluations visited Respondent.  Part of the team was concerned with issues involving special education and English as a second language.  Respondent did not have an English as a second language program.  Schools are required to have a home survey for every student to determine what language is spoken at home.   A review of fifty student folders found that in 12 cases the language spoken at home was not English.  These students would be entitled to request additional academic assistance.  As to special education, the team found noncompliance as to at least some students in fifteen indicators.  

In April of 2002, an on-site review team from the Division of Accountability Evaluations visited Respondent to see how corrective actions had been implemented.  The team found that seven corrective actions had been fully implemented and that 11 had not been fully implemented.  Bates 9354-9373.  A number of these failings are serious.  For example, a survey of student files found that a significant percentage of files lacked home language surveys.  While Respondent has continued to make some progress in these areas, both the special education and the English as a second language programs need to be brought into full compliance.
Severity of Violations

Respondent questions the severity of the violations based on Petitioner’s treatment of other charter schools.  Respondent notes that 118 charter schools have at least had an instance of noncompliance as it relates to fiscal management and control, and 84 charter schools have been late filing audits.  Respondent argues that Treetops Charter School had similar violations yet was treated differently.  Respondent notes that Petitioner moved very quickly from the time it issued its Interim Investigative Report Preliminary on November 12, 2001 and the Preliminary Investigative Report on December 7, 2001 to the time it issued Notice of Intent to Revoke Open-Enrollment Charter on December 13, 2001.  The suggestion is made that personal animus may have played a role in the proceedings.

In order to show that Respondent was unfairly singled out it would be necessary to show that those in similar situations were not treated similarly.  The raw numbers tell nothing about the severity of the allegations.  While there are some similarities to the Treetops case, there are also significant differences.  In particular, the problems were less severe and unprompted Treetops put forward a plan to correct the problems.  Although there have not been a large number of notices of intent issued, the time between the issuance of the investigatory report and the Notice of Intent is unusually short.  It is certainly true that there has been, at times, a hostile relationship between Petitioner and Respondent.  Petitioner has included as reasons for proposed revocation a claim involving an on-site team member and another concerning access to records.  

In March of 2001, an auditor with the on-site team was making copies in the reception area of the school.  The superintendent told two students within the auditor’s hearing that the auditor is one of the people who wanted to see that their jobs were taken.  TR 281-284.  While no harm came to the auditor and she was not threatened by the students, the auditor was concerned by the comment.  The comment was certainly unprofessional.  

The adversarial relationship was further demonstrated when Petitioner sought to copy a large number of Respondent’s records.  Petitioner does have the right to inspect and make copies of Respondent’s records.  However, to simply give Petitioner all the records requested immediately would have hampered Respondent’s ability to operate the school.  What should have happened was a real discussion aimed at producing the records with minimal disruption.  Unfortunately, no such discussion took place.  Respondent did not make a real attempt to reach a solution.  The result was that several of Petitioner’s employees wasted a day trying to get records that were never provided.  While there was an unduly adversarial relationship
, it is concluded that Respondent was treated as another similarly situated charter school would be treated.  Respondent’s violations are indeed serious enough to warrant the actions taken.
Best Interests of Respondent’s Students

The ultimate issue concerning the best interests of the students is whether Respondent is doing a good job educating its students.  While there is some conflicting evidence, it is concluded that Respondent is doing a good job.  

In March of 2001, the Division of Accountability and Accreditation made an on-site review visit to Respondent.  The Chair for that visit was pleased with what he saw.  He found that of the 57 charter schools visited that year, Respondent was in the top 5 or 6.  TR 21, Nov. 7, 2002.  The team included the following excerpt in their report:
During the staff roundtable discussion and staff interviews, the on-site team encountered an enthusiastic and knowledgeable group of educators.  Through information collected at the parent roundtable discussion, the on-site team learned that parents and charter school graduates appreciate the hard work and caring attitude demonstrated by the school leadership and staff.  The school vision and mission are well established among the charter school staff.  The faculty and staff seem very dedicated to meeting the diverse needs of their students.

The report was not completely positive.  The team did find some areas of concern in the areas of bilingual education and special education.  However, the team felt like the staff “were doing the best that they could for the kids that were enrolled in this school.”  TR 41, Nov. 7, 2002.  


In November of 2001 a Peer Review Team from the Division of Accountability Evaluations visited Respondent.  The following was included in the team’s report:

The school is a home to many students.  The trust and warmth demonstrated by the staff and administration have enabled many students to graduate.  There are 55 students eligible to graduate at mid-term during the 2001-2002 school year.  The “guiding light” in this family atmosphere has been the superintendent.  Interviews indicated tremendous support for the superintendent because of her overwhelming concern for the welfare of all students.  All out effort and support to help students in their daily living and concerns have been the driving force and focus of the superintendent.  However, the peer review team observed the lack of good use of instruction time, the habitual tardiness of students already at school, the constant student traffic in the halls, and the loudness of the whole instruction area during academic time are not conducive to an appropriate learning atmosphere.
Bates 9381.  While the Peer Review Team report identifies problems, it paints a picture of a school where children are cared for and encouraged to learn.  

One measure of a school’s success is the TAAS scores of its students.  The accountability rating of all public schools in Texas is based in part on TAAS scores.  Most schools are in the regular accountability system.  Under the regular accountability system, schools for the 2001-2002 school year needed at least 55% of all students and each student group to pass the tests in reading, writing, and math in order to be academically acceptable.  Under the alternative accountability system, only a 30% passing rate is required.  However, the school must select from an approved list several other indicators that it must meet.  Respondent qualifies for the alternative accountability system because it has a large percentage of at-risk children in its student body.  Respondent has selected indicators linked to the GED, the middle school, and the high school. 
On October 7, 2002, a program specialist from the Division of Accountability Evaluations visited Respondent concerning the alternative accountability system.  The program specialist noted that he was impressed by the steady increases in the students’ TAAS scores.  TR 331, Nov. 6, 2002.  Respondent more than met the requirement concerning TAAS scores.  50% of the students passed the TAAS tests.  Respondent also met the requirement concerning the GED.  The problems for Respondent were the middle school and high school requirements.  Respondent did not submit sufficient data for these measurements.  Respondent’s reason for not providing the data was because it required providing data for all 1000 students.  TR 336, Nov 6, 2002.  However, it was Respondent who chose those indicators.  Because Respondent did not submit the required data for the middle school and high school for the 2001-2002 school year, it was rated academically unacceptable for the second year in a row.  While Respondent should be commended for its TAAS scores and its GED performance, its failure to even provide the relevant data for its other two measures is not acceptable.  
Overall, Respondent does much good for its students.  The continued operation of the school is in the students’ best interests.  In fact, the managing director of the Division of School Financial Audits testified that for many of the children, Respondent represents their last opportunity.  TR 275, Nov. 6, 2002.  Respondent is successfully educating a population of students that is not easy to educate.  However, there is considerable room for improvement.  
Resolution

On the one hand, it has been found that the continued existence of the charter is in the students’ best interests.  On the other hand, it has been found that Respondent has committed material violations of the charter; failed to satisfy generally accepted accounting standards of fiscal management; and violated other laws and rules.  The best interests of the students are the most significant considerations.  However, there are other very important interests.  The taxpayers of this state have an interest in making sure that their money is being properly spent.  They have a strong interest in knowing that all public schools are accountable.  Revocation is not appropriate in this case because it appears that changes can be made that will both allow for the best interests of the students to be served and for the serious problems to be corrected.  The Commissioner does have the authority to place a charter school on probation.  Tex. Educ. Code § 12.116(a).  This is the appropriate remedy in this case.  

There are a number of areas where improvement is required.  Most important is the need to create a completely new corporate board that is competent and dedicated.  The board needs to exercise true oversight.  There is a need to fully institute a purchase order system.  Reports to Petitioner need to be properly and timely made.  Special education and bilingual programs need to be brought in full compliance.  
Conclusion


While a number of violations have been found, and these violations are serious, it would not be in the best interests of Respondent’s students to revoke the charter.  Respondent is in many ways doing a good job of educating its students.  Placing Respondent on probation should allow for problems to be corrected while Respondent continues to serve the students.  Probation should not be interpreted as a slap on the wrist.  A failure to comply with the requirements of probation could lead to the revocation of the charter.  
Reply to Exceptions to the Proposal for Decision


Petitioner made lengthy Exceptions to the Proposal for Decision.  Several of these Exceptions will be addressed.

Best Interests


Petitioner questions how the three statutory factors that must form the basis of the Commissioner’s decision in a charter school case are to be weighed.  Conclusion of Law No. 4 holds that:

If a violation has occurred, the Commissioner is to base his decision on the best interests of the school’s students, the severity of the violation, and any previous violation the school has committed.  These considerations are in a descending order of importance.

This interpretation was adopted by the Designee of the Commissioner in the case of Texas Education Agency, Division of Charter Schools v. Open-Enrollment Charter of Prepared Table, Inc., Docket No. 029-CS-1101 (Comm’r Educ. 2002)
.  Petitioner argues that the weight given to each of the factors needs to be determined by applying a balancing test.  Exceptions, p.42.  Petitioner misconstrues the basis for concluding that the best interests of the students are the most significant factor.  The justification for the interpretation of the Designee of the Commissioner is not that every list is in descending order of importance, although commonly one does state one’s most significant points first.  The best interests of the school’s students are the most important consideration because the reason charter schools exist is to educate children.  If the children are not being educated, a charter school is a failure even if there are no violations of the Contract for Charter.
Contrary to Petitioner’s claims, finding that the best interests of the children are the most important consideration does not mean, “No matter what violations it commits- no matter how serious or flagrant or persistent, no matter how many laws are broken or how much taxpayer money is involved- an academically successful charter will always be able to show that it is in the best interest of its students that the school should continue.”  Exceptions, p.51.  In the first place, the best interests of the students cannot be reduced solely to academic success.  The best interests of the students would not be served by any school that flagrantly and persistently stole the taxpayer’s money.  Such a school would, in addition to teaching academic subjects, be teaching that stealing is acceptable.  In the second place, while the best interests of the children are the most important consideration, they are not the only consideration.  No level of academic achievement provides absolute immunity from revocation.


Petitioner not only believes that the best interests of the students are not the most important factor, but that they should only be considered as they related to alleged violations of a particular charter.  Exceptions, pp.60, 62.  For example, Petitioner notes that the children have an interest in how money is spent.  Since this is an allegation made in the Notice of Intent to Revoke, Petitioner believes that the Commissioner should consider this point.  However, since the Notice did not allege academic failings, Petitioner argues that the Commissioner should not consider whether Respondent is doing a good job in educating its students.  This is not a reasonable interpretation of Texas Education Code section 12.115(b):

The action the commissioner takes under Subsection (a) shall be based on the best interests of the school’s student’s, the severity of the violation, and any previous violation the school has committed.

An analysis of the best interests of the students will always include whether they are being properly educated.  The better a school is the more will be done to bring it into compliance.  However, this does not mean that a school that has good scores is immune from revocation.
Factual Allegations

Petitioner contends that since Respondent’s Answer did not contest certain allegations, these allegations are to be deemed to be true.  The basis for this claim is 19 Tex. Admin. Code section 157.1052(d).  This provision does state that all well-pled factual allegations that are not specifically denied are deemed admitted.  How this provision applies to this case is not a simple matter.  In the first place, Petitioner has cited to exhibits to its pleadings as constituting well-pled allegations.  It is not clear that exhibits are covered by this rule.  It should be noted that there are hundreds of pages of exhibits to Petitioner’s pleadings.  It seems excessive to require a respondent to specifically deny each factual allegation made in hundreds of pages of exhibits.  
In the second place, just because an allegation is deemed admitted does not mean that a party cannot waive a deemed allegation.  For example, a failure to timely answer a request for admissions results in those admissions being deemed.  Tex. R. Civ. Pro 198.2.  However, the Supreme Court of Texas has held that even if admissions are deemed they may be waived if unobjected to evidence is introduced that contradicts the admission.  Marshall v. Vise, 767 S.W.2d 699, 700 (Tex. 1989).  When Petitioner failed to object when evidence that contradicted its allegations were introduced, Petitioner waived the deemed allegations
.
Money


The accounting for and the use of state funds were highly contested issues in this case.  It was found that there were serious deficiencies in Respondent’s accounting procedures.  Further, a significant amount of expenditures were found not to have sufficient documentation to show that they were proper expenditures.  Petitioner argues that these failings are so significant that revocation is the proper penalty in this case.  Petitioner would be correct if it had proven all its claims in its Exceptions to the Proposal for Decision.  However, Petitioner failed to do so.  
Family

While a large amount of money went to members of Vida Belford’s family, Petitioner failed to show that these individuals were compensated at a rate that exceeds fair market value.  It is not a violation of the law for a charter school to hire members of the superintendent’s family as long as they are compensated at market rates.  There was no testimony that any of these individuals were compensated in excess of fair market value.  This is not to say that questions may not be raised due to the fact the superintendent’s hiring decisions were not reviewed by a functioning board of trustees
.  In fact, Respondent’s board is directed to determine if, in fact, these individuals are being over compensated and to make changes if necessary.
Improperly Documented Expenditures


There was a significant dispute as to the amount of money that was not properly accounted for.  For the 1999-2000 fiscal year, Petitioner claims that $443,300 was not accounted for at all.  Respondent admits that $ 77,000 was not properly accounted for.  Petitioner came up with its figure by taking total revenue and deducting payroll expenses, lease expenses, and the expense line items for the class of transactions or body of transactions that Petitioner had documentation for.   TR 594.  This procedure will lead to the correct result assuming that all the available documentation is reviewed.  However, Petitioner did not have an audited bank balance at the time the calculation was made.  Petitioner assumed that there was no money in the bank.  The uncontested testimony was that, for the relevant time period, Respondent had a bank balance of $294,000.  TR 649.  That still leaves $149,000 unaccounted for under Petitioner’s theory.  The issue about the $149,000 is whether there is documentation sufficient to support the expenditures.  Based on two separate sets of source documents, Petitioner came to the $149,000 figure and an independent auditor for Respondent came to the $77,000 figure.  TR 132, 140, Nov. 6, 2003.  Petitioner presented most of its testimony as to this issue through an auditor, who Petitioner admitted was “purely a fact witness.”  TR 514.  As such, the auditor’s testimony cannot be used to interpret the meaning of the financial records.  The CPA who testified for Petitioner believed that the dollar value of unaccounted funds did not matter.  TR 202, November 6, 2002.  Petitioner failed to prove $443,300 was not accounted for.  No matter what the exact amount is of improperly documented funds, a serious violation was identified and an accounting of funds needs to be made.  

Petitioner argues that the holding “if a school cannot show that it expended tax dollars for goods and services that were used for an educational purpose, the school must return the money to the Texas Education Agency” is unfortunately incorrect. Exceptions, p.88.  Under both the charter contract and the Texas Education Code, funds received by a charter from the Texas Education Agency must be used for educational purposes.  RE Tab 11, p. 16. Tex. Educ. Code § 12.107.  A charter that does not use state funds for a proper educational purpose has only one lawful option- to return the funds to the Texas Education Agency.  

Petitioner’s argument appears to be that the Texas Education Agency has no mechanism to recover misspent funds.  Petitioner contends that the only basis for the Texas Education Agency to reclaim funds is Texas Education Code section 42.258.  Since this section only deals with the over allocation of funds, not the misuse of funds, Petitioner argues that it is inapplicable to the present situation.  However, the Commissioner has a statutory basis to recover improperly spent funds.  Under the authority of Texas Education Code section 12.106, the Commissioner has adopted “rules to provide and account for state funding of open-enrollment charter schools.”  Texas Education Code section 7.055(b)(7) provides:
The Commissioner shall issue vouchers for the expenditures of the agency and shall examine and must approve any account to be paid out of school funds before the comptroller may issue a warrant.

If the Commissioner examines the accounting records of an open-enrollment charter school and determines that the records fail to document that funds were used for educational purposes, the Commissioner could reduce the next voucher for the charter school by that amount.  

Petitioner claimed that invoices for particular items showed improper expenditures were made.  However, Respondent’s CPA testified that such invoices had been improperly filed in vendor files, but that they do not appear in the general ledger.  TR 646.  If the invoices do not appear in the general ledger, school funds were not used to pay for expenses.  Petitioner did not contest this claim.  

Serious accounting problems were found.  At least, $77,000 was shown to be improperly accounted for.  But no one was shown to have received compensation at above the market rate and no expenditures for personal use were proven.  While the accounting problems are serious, significant but not complete improvement was also found.
Quality of Education

Petitioner questions the findings that Respondent is doing a good job of educating its students.  In addition to test scores, the testimony of Texas Education Agency staff and Texas Education Agency reports showed that, in general, Respondent was doing a good job educating students.  Petitioner contests this and points to testimony of Dr. Susan Barnes that 536 of Respondent’s students should have taken the TAAS test but that only 241 of Respondent’s students took the test.  TR 118, Nov. 7, 2002.  Since it is highly unlikely that more than half of the students who should have taken the test were sick on the day of the test, this raises a significant issue about TAAS passage.  However, one may question what value to assign to this testimony.  It does seem strange that such a serious accusation appears no where in the Notice of Proposed Revocation.  

Further, Dr. Barnes’ allegation contradicts the testimony of the Texas Education Agency program specialist, who was assigned to determine how Respondent should be rated acceptable under the Alternative Accountability standards.  He testified that Respondent more then met the Alternative Accountability standards for TAAS passage and that Respondent showed continuous improvement on the TAAS test.  TR 324-339, Nov. 6, 2003.  Petitioner, in cross-examining this witness, never challenged his testimony about TAAS scores.  
There is reason to question the value of Dr. Barnes’ testimony.  Dr. Barnes was Petitioner’s last witness.  In fact, Petitioner’s total of twenty hours
 to present its case expired while Dr. Barnes was on the stand.  This was not unexpected since Petitioner only had 45 seconds left when Dr. Barnes was called to the stand.  TR 117, Nov. 7, 2002.  In weighing Dr. Barnes’ bare bones allegation against the much fuller testimony of the program specialist, whose job was to evaluate whether Respondent had achieved the necessary scores, it is concluded that Respondent tested an appropriate number of students.
Enrollment Cap


Petitioner is correct that Respondent has exceeded the enrollment cap established by the State Board of Education.  Respondent’s enrollment cap is 1,000 students.  However, for the 2001-2002 school year, Respondent enrolled between 1300-1358 students.  Nov. 6, 2003, p. 178.  Respondent needs to comply with its enrollment cap.

Probation

Petitioner does make a number of exceptions concerning the probation order.  Petitioner is correct that Respondent’s board should have to document compliance with the order.  Petitioner is also correct that no family members of those whose dealings are subject to question should be eligible to be members of the board.  Respondent’s board members should be familiar with this Decision.  Further, Respondent needs to ensure that the enrollment cap is not exceeded.  
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Administrative Law Judge, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code sections 12.115 and 12.116.
2.
All well-pled factual allegations in a petition are deemed admitted, unless they are specifically denied.  However, if evidence is introduced without objection concerning a deemed allegation, the deemed allegation is waived.  19 Tex. Admin. Code § 157.1052(d).  
3.
The Commissioner may modify, place on probation, or revoke the charter of an open-enrollment charter school if a material violation of the charter has occurred; the school fails to satisfy generally accepted accounting standards of fiscal management; or the school has failed to comply with a law or rule.  Tex. Educ. Code § 12.115 (a).
4.
If a violation has occurred, the Commissioner is to base his decision on the best interests of the school’s students, the severity of the violation, and any previous violation the school has committed.  These considerations are in a descending order of importance.  Tex. Educ. Code § 12.115 (b).  
5.
Directors of nonprofit corporations have duties of care and loyalty to the corporation.

6.
Respondent has committed a material violation of its charter; failed to satisfy generally accepted accounting standards of fiscal management, and failed to comply with other laws by failing to have a functioning corporate board that understands its role and provides oversight.
7.
Respondent has committed a material violation of its charter by failing to have a purchase order system in place.

8.
Respondent has committed a material violation of its charter by compensating the superintendent and her relatives without board oversight.

9.
Respondent committed a material violation of its charter by failing to use at least 15 digit information codes for its transactions.

10.
Respondent committed a material violation of its charter by failing to keep its special education and English as a second language/bilingual programs in full compliance.

11.
While there are several violations that are singly and collectively serious, revocation is not in the best interests of Respondent’s students.  Because it is hoped that the violations may be corrected, Respondent should be placed on probation as detailed in the Resolution portion of the Discussion section.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Designee of the Commissioner of Education, it is hereby


ORDERED that Respondent be placed on probation.  The requirements of the probation are as follows:

A reformed corporate board needs to be created within 60 days of the Decision of the Commissioner’s Designee becoming final.  No one who is identified in Findings of Fact Nos. 6-10, 30 or is related within the third degree of affinity or consanguinity to any of the previously identified individuals may serve on the reformed corporate board.  The new board members shall have the experience and dedication needed to fully discharge their duties.  The new board members shall receive, within 30 days of agreeing to serve, at least a full day’s training, which shall emphasize their duties under this Decision, the Texas Education Code, the Non-Profit Corporation Act, the Open Meetings Act, and the Public Information Act.  The training shall also focus on school finances so that the board members can intelligently review the financial reports and audit statements that will be presented to them.  Within 60 days of taking office, the new board will approve a budget for the charter school.  The superintendent’s salary shall be a budget line item that is determined by the board after reviewing what the fair market value is of the superintendent’s services.  Within 90 days of the Decision of the Commissioner’s Designee becoming final, the board shall also review the compensation of all the individuals listed in Finding of Fact No. 30 and make changes if it is found that those individuals have been compensated above the fair market value of the services they rendered.  The board shall adopt Robert’s Rules of Order, Newly Revised as its parliamentary authority.  The board shall oversee all reports required by the Texas Education Agency to insure that the reports are properly filled out and timely filed.  The board shall enter into good faith negotiations with the Texas Education Agency to determine what the amount is of improperly documented expenses that should be refunded to the Texas Education Agency.  If there is a school board that is distinct from the corporate board, its functions shall be advisory only.  The corporate board shall be the ultimate authority for the charter school. 


For all checks, one person shall approve the purchase order and a different person shall execute the check for that purchase order.  The two individuals may not be related within the third degree of affinity or consanguinity.


All deficiencies in special education and English as a second language programs, as detailed in the June 17, 2002 Corrective Action Report, shall be corrected and the correction documented to the Texas Education Agency on or before 30 days from the day on which the Decision of the Commissioner’s Designee becomes final.


The period of probation shall commence on the date the Decision of the Commissioner’s Designee becomes final and shall terminate three years from the date the Decision of the Commissioner’s Designee becomes final.  All the conditions of this probation are in addition to all other requirements in law.  The expense of all conditions of probation shall be borne by Respondent.  All requirements under this probation become effective 30 days after the Decision of the Commissioner’s Designee becomes final unless otherwise stated.  Respondent’s board shall file a report every 90 days with the Texas Education Agency, Division of Charter Schools that states whether each probation requirement has been met and describes how the requirement has or has 
not been fulfilled.  All board minutes that have been adopted within those ninety days shall be attached to the report.  The first report is due 90 days after the Decision of the Commissioner’s Designee becomes final.

SIGNED AND ISSUED this 11th day of AUGUST, 2003.
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DESIGNEE OF THE COMMISSIONER OF






  EDUCATION

� The Commissioner may also take action for a failure to protect the health, safety and welfare of the students.  However, no such allegation was made in this case.


� The transcripts for the first two days of hearing are numbered sequentially.  A citation to TR followed only by a number is from the transcripts for November 4 and 5, 2002.  Because both the transcripts for November 6 and 7, 2002 begin pagination with the number one, a citation to these transcripts will include the date of the transcript.


� While it may be appropriate for charter schools of Respondent’s size to allow one individual to both approve expenditures and write checks, this would only be the case if there were good board oversight.  Since there has not been good board oversight, Respondent should have used one individual to approve checks and another individual to write checks. 


� While a resolution of this dispute is not required for this case, this dispute needs to be resolved.  Public funds can only be expended for public purposes.  


� It is hoped that in the future both sides will be able to work together with an attitude of respect.  


� Neither party to that case filed an Exception to the Proposal or a Motion for Rehearing claiming this interpretation was incorrect.


� If a party wishes to rely on deemed well-pled allegations, the best procedure would be to secure a ruling as to which allegations are deemed and to object to any attempt to introduce evidence concerning the deemed allegations.


� While a lack of a functioning board of trustees is a very serious failing, recently the Designee of the Commissioner of Education was faced with a case where a charter school lacked a functioning board of trustees and the school was being managed by a for profit corporation.  The penalty applied in that case was probation.  Texas Education Agency v. Amigos Por Vida- Friends for Life Open Enrollment Charter School, Docket No. 062-CS-302 (Comm’r Educ. 2002).


� Petitioner objects that it was not given an opportunity to file a post hearing brief.  However, Petitioner chose not to make an opening statement, a closing statement, or to submit a bench brief.  





#010-R2-994



-2-

#050-CS-102



-31-


