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Petitioner, Althea Cooper, complains of the decision of Respondent, Alief Independent School District, to suspend her term contract without pay and terminate her term contract.  Petitioner argues that the Board’s decision is arbitrary and capricious, unlawful, not supported by substantial evidence, and lacks good cause.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Anthony P. Griffin, Attorney at Law, Galveston, Texas.  Respondent is represented by J. Erik Nichols, Attorney at Law, Houston, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner are adopted as if fully set forth herein.
Discussion


Petitioner contends that the decision of the board of trustees was arbitrary and capricious, unlawful, not supported by substantial evidence and lacked good cause.  Petitioner argues that the board of trustees exceeded their statutory authority in changing and or rejecting hearing examiner’s Findings of Fact Numbers 4 and 51 and Conclusion of Law Number 7.  Petitioner states that several non-enumerated findings are supported by substantial evidence and, therefore, should be specifically adopted as findings of fact by the Commissioner.  Respondent has filed a Motion to Strike Petitioner’s Brief for untimely filing.  Respondent argues that the board of trustees properly found that good cause existed to suspend Petitioner without pay and to terminate Petitioner’s term contract, and that the board’s decision is supported by substantial evidence.
Background

Petitioner, at all times relevant to this appeal, was employed under an administrator term contract as the principal of the Best Elementary School in the Alief Independent School District.  Petitioner was suspended without pay and subsequently terminated for using e-mail and computer equipment for personal use; ordering a subordinate to falsify public records; and calling a mandatory meeting for her staff during which she and some of her relatives attempted to sell pre-paid legal services to her employees.
Motion to Strike


Respondent moves to strike Petitioner’s Brief because it was not served on Respondent’s attorney until 17 minutes after the deadline provided by the Commissioner.  Respondent cites 19 Tex. Admin. Code section 157.1049(d), which provides, in pertinent part, as follows:

(d) Service by facsimile completed after midnight local time of the recipient shall be deemed served on the following day.
While Petitioner’s tardiness is not condoned, Respondent has not shown that it was harmed by the 17 minute delay in the filing of Petitioner’s brief.  The rule cited does not require that Petitioner’s brief be stricken.  Respondent’s Motion to Strike is denied.
Substantial Evidence Review of the Hearing Examiner’s Findings of Fact
Several of Petitioner’s arguments claim that the hearing examiner’s findings of fact are not supported by substantial evidence.  The substantial evidence standard of review is well established.  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex. App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:
In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

The Commissioner’s review is specified in statute:
If a board of trustees terminates a teacher’s contract, the Commissioner may not substitute the Commissioner's judgment for that of the board unless the board's decision is arbitrary, capricious, or unlawful, or the hearing examiner's original findings of fact are not supported by substantial evidence.  
tex. educ. code § 21.303(b).  
In reviewing the board’s findings of fact, the Commissioner must:

accept the board's decision unless it was arbitrary, capricious, or unlawful or the examiner's original fact findings were not supported by substantial evidence. See id. § 21.303(b)(2); 19 Tex.Admin.Code § 157.1071(g). That is, although the Commissioner reviews the board's decision, he measures the evidence against the examiner's fact findings, not the board's, to see if substantial evidence supports them and thus to determine if the board erred in determining otherwise.  [Emphasis added].
Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 681 (Tex. App. – Houston [1st Dist.] 2001 pet. denied).
Non-enumerated Findings of Fact


Petitioner argues that the hearing examiner made several non-enumerated findings of fact.  Petitioner correctly states that a finding of fact found anywhere in a hearing examiner’s recommendation will be considered as such even if not so labeled.

A fact finding found anywhere in the administrative decision under review will be considered a fact finding, even if mislabeled as something else.  
Gibson v. Tatum Independent School District, Docket No. 040-R2- 1099, pp. 7, 8 (Comm'r Educ. 1999).  Also see Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 683 (Tex. App. – Houston [1st Dist.] 2001, pet. denied).  Petitioner further argues that the Commissioner of Education should specifically adopt the hearing examiner’s non-enumerated findings of fact.  The board of trustees adopted the hearing examiner’s findings of fact, including the non-enumerated findings of fact.  The Commissioner must adopt the findings of fact of the board unless those findings of fact are not supported by substantial evidence.  There is no statutory or case law mandate that requires the Commissioner to specifically adopt and enumerate a hearing examiner’s non-enumerated findings of fact.
Finding of Fact Number 4


Hearing examiner’s Finding of Fact Number 4 states as follows:
On December 27, 2002, counsel for Ms. Cooper sent a letter to the Commissioner, with a copy to Mr. Stoerner, requesting a hearing.  Included with the request was a copy of the December 18th letter from Mr. Stoerner.  Though not clearly stated, this letter constituted an appeal by Ms. Cooper of both issues presented in December 18th letter – the proposed termination and the suspension without pay. (Ex. R-7).
Respondent’s board of trustees modified hearing examiner Finding of Fact Number 4 by accepting the first two sentences and deleting the last sentence “because it is not supported by substantial evidence and because this portion constitutes a conclusion of law and is not a finding of fact.”  [Appellate Hearing TR. 23-24].  Respondent’s Exhibit 7 states, in pertinent part, as follows:

Dear Ms. Cooper:

The Board of Trustees of the Alief Independent School District met on December 17, 2002, and proposed to discharge you for cause during the contract period.  The reasons are:

1.
Violation of code of Ethics (District Policy DH Exhibit)

2.
Violation of Acceptable Use Policy (CQ Local)

3.
Failure to follow District Policies

4.
Breach of Contract – Item #5 as per term contract

5.
Good cause as determined by the school board.

Additionally, the school board approved my recommendation to suspend you without pay effective immediately for the same reasons.

You are entitled to a hearing.

The hearing examiner’s Finding of Fact Number 4 is supported by substantial evidence and, therefore, may not be rejected, modified or changed by the board of trustees.  Id.
Finding of Fact Number 11


Petitioner argues that hearing examiner Finding of Fact Number 11 is immaterial and irrelevant; that the testimony was contradicted; and that the finding of fact was, therefore, not supported by substantial evidence.  The Commissioner has previously held that:

The objection that a finding is not relevant is not sufficient to delete or change a finding.  A finding can only be changed if it is not supported by substantial evidence. Tex. Educ. Code § 21.259(c).  
Gibson v. Friendswood Independent School District, Docket No. 015-R2-1202 (Comm’r Educ. 2003) citing; Castillo v. The Board of Trustees of La Villa Independent School District, Docket No. 046-R2-101, (Comm’r Educ. 2001).  
The hearing examiner is responsible for determining the relevance and materiality of the evidence presented at the hearing.  A substantial evidence review of the local record is not a trial de novo by submission.  Under a substantial evidence standard of review, the reviewing tribunal is restricted to the record, save any extraordinary circumstances, and it may not re-weigh the evidence, find facts or substitute its judgment for that of the original tribunal.
Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559, 565 (Tex. 2000).  

The Commissioner is the reviewing tribunal of the decision of the board of trustees and is thereby restricted to the local record.  The Supreme Court of Texas has held that a certified hearing examiner “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery at 567.  Petitioner’s argument that the testimony was contradicted and, therefore, the finding of fact was not supported by substantial evidence, cannot prevail.  Finding of Fact Number 11 is supported by substantial evidence.  
Finding of Fact Number 12

Petitioner stated in her Original Petition for Review that Finding of Fact Number 12 was not supported by substantial evidence.  Petitioner did not brief this issue.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor  subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.  This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  This element of Petitioner’s appeal should, therefore, be dismissed.  Additionally, if Petitioner had briefed this element of her appeal she could not have prevailed because Finding of Fact Number 12 is supported by substantial evidence.  See Petitioner’s Exhibit 24.
Finding of Fact Number 13.


Petitioner argues that Finding of Fact Number 13 is not supported by substantial evidence.  Petitioner’s argument fails.  Finding of Fact Number 13 is supported by substantial evidence.  See Petitioner’s Exhibit 14.

Finding of Fact Number 14

Petitioner states that Finding of Fact Number 14 is not supported by substantial evidence.  Petitioner’s argument fails.  Finding of Fact Number 14 is supported by substantial evidence.  See Petitioner’s Exhibit 25.  TR. 670:11-16.

Finding of Fact Number 15

Petitioner claims that Finding of Fact Number 15 is not supported by substantial evidence.  Petitioner’s argument is without merit.  Finding of Fact Number 15 is supported by substantial evidence.  See TR. 153:3; 194:18-24; 385:5-387:22; 389:22; 389:19-25; 701:23-702:13.

Finding of Fact Number 16

Petitioner stated in her Original Petition for Review that Finding of Fact Number 16 was not supported by substantial evidence.  Petitioner did not brief this issue.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.  This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  This element of Petitioner’s appeal should, therefore, be dismissed.  Additionally, if Petitioner had briefed this element of her appeal she could not have prevailed because Finding of Fact Number 16 is supported by substantial evidence.  See Petitioner’s Exhibit 13; TR. 672:12-15; 673:20-674:6.
Finding of Fact Number 18.

Petitioner stated in her Original Petition for Review that Finding of Fact Number 18 was not supported by substantial evidence.  Petitioner did not brief this issue.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.  This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  This element of Petitioner’s appeal should, therefore, be dismissed.  Additionally, if Petitioner had briefed this element of her appeal she could not have prevailed because Finding of Fact Number 18 is supported by substantial evidence.  See Petitioner’s Exhibit 16; TR. 680:13-681:10.

Finding of Fact Number 20

Petitioner argues that Finding of Fact Number 20 is not based on substantial evidence because it is “based solely upon the testimony of incompetent and/or biased witnesses” and that the testimony provided by those witnesses was contradicted.  The certified hearing examiner is the sole judge of the witnesses’ credibility and the weight to be given their testimony.  Montgomery at 567.  Petitioner’s argument regarding the credibility that should have been assigned to the witnesses that appeared before the certified hearing examiner therefore cannot prevail.  Finding of Fact Number 20 is supported by substantial evidence.

Finding of Fact Number 21

Petitioner stated in her Original Petition for Review that Finding of Fact Number 21 was not supported by substantial evidence.  Petitioner did not brief this issue.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.  This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  This element of Petitioner’s appeal should therefore be dismissed.  Additionally, if Petitioner had briefed this element of her appeal she could not have prevailed because Finding of Fact Number 21 is supported by substantial evidence.  

Finding of Fact Number 26

The Original Petition submitted by Petitioner did not include any reference to Finding of Fact Number 26.  19 Tex. Admin. Code § 157.1051 provides, in pertinent part, as follows:

§ 157.1051. Petition for Review.
(c) Nothing in this section requires the petitioner to plead all evidence relied upon. However, all issues relied upon by the petitioner must be raised in the petition for review, and the petitioner will be denied the opportunity to present evidence on issues not raised in the petition for review.  [Emphasis added].
All issues relied upon by Petitioner must be raised in the Original Petition for Review.  Petitioner’s brief presents issues that are not contained in her Original Petition for Review.  These issues cannot now be brought before the Commissioner.  19 TAC § 157.1051(c).  Tucker v. Grape Creek Independent School District, Docket No. 037-R2-203 (Comm’r Educ. 2003) citing; Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  19 TAC § 157.1056 provides, in pertinent part, as follows:

(a) The commissioner or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without a hearing for the following reasons: compromise, unnecessary duplication of proceedings, res judicata, withdrawal, mootness, untimely filing, lack of jurisdiction, failure of a party requesting relief from the commissioner to set forth facts in the pleadings that would support a decision in that party's favor, failure to state a claim for which relief can be granted, or failure to prosecute.

Issues not raised in Petitioner’s Original Petition must, therefore, be dismissed.  
Findings of Fact Numbers 27-29

Petitioner stated in her Original Petition that Findings of Fact Numbers 27 – 29 were not supported by substantial evidence.  Petitioner did not brief these issues.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.   This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  These elements of Petitioner’s appeal should, therefore, be dismissed.  Additionally, if Petitioner had briefed these elements of her appeal she could not have prevailed because Findings of Fact Numbers 27-29 are supported by substantial evidence.  

Finding of Fact Number 32

Petitioner claims that Finding of Fact Number 32 is not supported by substantial evidence.  Petitioner’s argument is without merit.  Finding of Fact Number 32 is supported by substantial evidence.  See Petitioner’s Exhibits 7 – 22.

Findings of Fact Numbers 34, 35, 36 and 37

Petitioner claims that Findings of Fact Numbers 34, 35, 36 and 37 are not supported by substantial evidence.  Petitioner’s argument fails.  Findings of Fact Numbers 34, 35, 36 and 37 are supported by substantial evidence.  
Finding of Fact Number 39-43

Petitioner argues that Findings of Fact Numbers 39-43 are not based on substantial evidence in that they fail to include “uncontroverted evidence that the District’s whole investigation was based on the allegations of incompetent and/or biased employees...”; that they are “based solely upon the testimony of incompetent and/or biased witnesses”; and that the testimony provided by those witnesses was “contradicted.”  The certified hearing examiner is the sole judge of the witnesses’ credibility and the weight to be given their testimony.  Montgomery at 567.  Petitioner’s argument regarding the credibility that should have been assigned to the witnesses that appeared before the certified hearing examiner cannot prevail.  Findings of Fact Numbers 39-43 are supported by substantial evidence.

Finding of Fact Number 44

Petitioner’s arguments regarding Finding of Fact Number 44 are not clear.  Petitioner appears to be arguing that there is either no evidence at all or that there is a lack of substantial evidence supporting Finding of Fact Number 44.  There is substantial evidence supporting Finding of Fact Number 44.  See Petitioner’s Exhibit 29; TR. 163:1-12; 164:17-24; 175:14-20; 177:13-25.
Findings of Fact Numbers 45-47

The Original Petition submitted by Petitioner did not include any reference to Findings of Fact Numbers 45-47.  Petitioner’s brief presents issues that are not contained in her Petition for Review and cannot now be brought before the Commissioner.  19 Tex. Admin. Code section 157.1051(c).  All issues relied upon by Petitioner must be raised in the Petition for Review.  19 TAC § 157.1051(c).  Tucker.  The issues not raised in Petitioner’s Original Petition must, therefore, be dismissed.  19 TAC § 157.1056.
Findings of Fact Numbers 48-50

Petitioner argues that Findings of Fact Numbers 48-50 are irrelevant and not based on substantial evidence.  “The objection that a finding is not relevant is not sufficient to delete or change a finding.  A finding can only be changed if it is not supported by substantial evidence. Tex. Educ. Code § 21.259(c).”  Gibson.  Findings of Fact Numbers 48, 49 and 50 are based on substantial evidence.
Finding of Fact Number 51

Hearing Examiner Finding of Fact Number 51 states as follows:

“Good cause” does exist for the suspension without pay and subsequent termination of the term contract of employment between Ms. Cooper and AISD based on Ms. Cooper’s violations of AISD Policies CQ (Local) and HD, which in turn constitute a breach of her contract.
Respondent’s board of trustees “modified” Finding of Fact Number 51 “to be characterized as both a finding of fact and as a conclusion of law.”  Appellate Hearing TR. 24.  Petitioner argues that the board stated no basis for the change in violation of Tex. Educ. Code section 21.259(d).  Section 21.259 of the Texas Education Code provides in pertinent part as follows:

(c) The board of trustees or board subcommittee may reject or change a finding of fact made by the hearing examiner only after reviewing the record of the proceedings before the hearing examiner and only if the finding of fact is not supported by substantial evidence.
(d) The board of trustees or board subcommittee shall state in writing the reason and legal basis for a change or rejection made under this section.
Respondent’s superintendent of schools provided a letter to Petitioner dated April 30, 2003, in regard to the meeting of the board of trustees wherein Petitioner’s appeal was considered.  This letter does not include any reasons for the modification of Finding of Fact Number 51.  Respondent’s board of trustees should have provided the reasons for the modification of Finding of Fact Number 51 to Petitioner in writing.  Because Finding of Fact Number 51 is a finding of good cause, which could not under any circumstances be characterized as a conclusion of law, Respondent’s error is harmless.

Case law holds that “good cause” is a finding of fact.  
In the case of Ball v. Kerrville Indep. Sch. Dist., 504 S.W.2d 791, 799 (Tex. Civ. App.-San Antonio 1973, writ ref’d n.r.e.) the court held that:  The implied finding of fact that there did not exist good cause for terminating Ball’s contract is a finding of fact.  This case is particularly important because it is a teaching contract case.  However, even in non-teaching contract cases, “good cause” is a finding of fact.  Dixie Glass v. Pollak, 341 S.W.2d 530, 544 (Tex. Civ. App.-Houston 1960, writ ref’d n.r.e.).  
Nassar v. Dallas Independent School District, 001-R2-902 (Comm’r Educ. 2002).  Petitioner correctly states that good cause is a finding of fact.  Finding of Fact Number 51 is a finding of good cause and, as such, cannot be modified to be characterized as a finding of fact and a conclusion of law.  The board of trustee’s modification of Finding of Fact Number 51 to be characterized as both a finding of fact and a conclusion of law is harmless error.
Good Cause

In further argument regarding Finding of Fact Number 51, Petitioner contends that Respondent failed to prove good cause to suspend her without pay and subsequently terminate her term contract.  The Findings of Fact of the hearing examiner are supported by substantial evidence.  Petitioner’s violations of Alief Independent School District Board Policy singularly and collectively constitute good cause for Petitioner’s suspension without pay and the subsequent termination of Petitioner’s term contract.  

Conclusion of Law Number 7

Petitioner argues that Conclusion of Law Number 7 is not supported by substantial evidence.  Petitioner did not brief this issue.  This is a failure to exhaust administrative remedies.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal.  This is analogous to the requirement for appellate cases that points of error must be briefed.  Mobile County Mutual Ins. Co. v. Jacobs, 531 S.W.2d 436, 438-439 (Tex. Civ. App. –Corpus Christi 1975 no writ); Tex. Rule App. Pro. 38.1.  This element of Petitioner’s appeal should, therefore, be dismissed.  Additionally, if Petitioner had briefed this element of her appeal she could not have prevailed because Conclusion of Law number 7 is supported by substantial evidence.
Conclusion


Respondent has not shown that it has incurred harm due to Petitioner’s late filing of her brief.  Respondent’s Motion to Strike is, therefore, denied.  Non-enumerated findings of fact in a hearing examiner’s recommendation are findings of fact.  There is no requirement that the Commissioner specifically adopt and provide numeration for non-enumerated findings of fact.  A hearing examiner’s finding of fact can only be changed if it is not supported by substantial evidence.  The certified hearing examiner, as the finder of fact, determines the credibility of witnesses.  The Commissioner does not determine the credibility of witnesses in a chapter 21 subchapter G appeal, which consists of a substantial evidence review of the local record.  A finding of fact cannot be rejected because of the credibility of the witnesses who testified before the certified hearing examiner.  A finding of fact cannot be rejected because of the relevance of the evidence presented before the certified hearing examiner.  An Original Petition for Review must contain all issues that are to be considered in a chapter 21 subchapter G appeal.  Any issue that does not appear in the Original Petition for Review will be dismissed.  A legal allegation that is set forth in an Original Petition for Review, but is not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal and will be dismissed.  This is a failure to exhaust administrative remedies.  Good cause is a finding of fact.  The Findings of Fact and Conclusions of Law of the certified hearing examiner are supported by substantial evidence.  Respondent’s decision to suspend Petitioner without pay and to subsequently terminate Petitioner’s term contract for good cause is supported by substantial evidence.  Respondent’s decision to suspend Petitioner without pay and to subsequently terminate Petitioner’s term contract for good cause is not arbitrary, capricious or unlawful.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Chief Deputy Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301, except as noted below in Conclusions of Law Numbers 10 and 11.
2.
The Conclusions of Law of the hearing examiner are adopted as if fully set forth herein.

3.
The certified hearing examiner’s Findings of Fact are supported by substantial evidence.
4.
The certified hearing examiner’s Conclusions of Law are supported by substantial evidence.


5.
Without a showing of harm, a brief filed 17 minutes after the Commissioner’s filing deadline is not required to be stricken.  Respondent’s Motion to Strike is, therefore, denied.  19 Tex. Admin. Code § 157.1049(d).  


6.
The certified hearing examiner is the sole judge of the witnesses’ credibility and the weight to be given their testimony.

7.
A finding of fact may only be rejected for lack of substantial evidence.

8.
A finding of fact may not be rejected for lack of relevance.  


9.
An issue that is to be considered in a chapter 21 subchapter G appeal must be presented in the Original Petition for Review.  19. Tex. Admin. Code § 157.1051.


10.
An issue that is not presented in the Original Petition for Review will be dismissed.  19 Tex. Admin. Code § 157.1056.

11.
A legal allegation that is set forth in an Original Petition for Review, but not explained in the Petition nor subsequently briefed, will not be considered in a Chapter 21 subchapter G appeal will be dismissed for failure to exhaust administrative remedies.  

12.
Good cause is a finding of fact.

13.
Respondent’s decision to suspend Petitioner without pay and subsequently terminate Petitioner’s term contract for good cause is supported by substantial evidence.


14.
Respondent’s decision to suspend Petitioner without pay and subsequently terminate Petitioner’s term contract for good cause was not arbitrary, capricious or unlawful.


15.
Petitioner’s appeal should be dismissed in part, and denied in part.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Chief Deputy Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED IN PART AND DENIED IN PART.


SIGNED AND ISSUED this 2nd day of JULY, 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER 





BY DESIGNATION
059-R2-503
059-R2-503



-16-


