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DECISION OF THE DESIGNEE OF THE COMMISSIONER


Petitioner, Jennifer L. Bussey, appeals the decision of the board of trustees of the Houston Independent School District, to terminate her continuing contract of employment.  Joan Howard Allen is the Administrative Law Judge.  Petitioner is represented by Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Ellen B. Huchital, Attorney at Law, Houston, Texas.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Designee of the Commissioner of Education, it is concluded that the following findings of fact are supported by substantial evidence:


1.
On September 4, 2003, the board of trustees considered the recommendation of the certified hearing examiner to terminate Petitioner Jennifer L. Bussey’s continuing employment contract.  The board voted to accept the recommendation and voted to terminate Petitioner’s employment.


2.
Petitioner filed her Petition for Review by facsimile on September 25, 2003.


3.
September 25, 2003 is twenty-one days after September 4, 2003.

Discussion


Petitioner admits that her Petition for Review was filed one day late.  Petitioner was required to file her petition “not later than the 20th day after the date the board of trustees or board subcommittee announces its decision under section 21.259.” tex educ. code §21.301(a). 


The filing deadline set forth in section 21.301(a) is mandatory.  Moses v. Fort Worth ISD, 977 S.W. 2ND 851, 853 (Tex. App. - Fort Worth 1998, no pet.); Moses v. Dallas ISD, 12 S.W. 3d 168, 171 (Tex. App. – Dallas 2000, no pet.).  See also Continental Casualty Company v. Esther Rivera, Texas Workers’ Compensation Commission, and Leonard Riley, No. 03-03-00177 CV (Tex. App. – Austin, November 6, 2003), holding that a one day delay in the Commission’s receipt of the insurer’s request for review violated the agency’s filing rule and thus, was untimely.


The Commissioner has held that in Chapter 21 appeals, untimely filed petitions for review deprive the Commissioner of jurisdiction.  The case must be dismissed for lack of jurisdiction for untimely filing.  Nassar v. Dallas ISD, Docket No. 001-R2-902 (Comm’r Educ. 2002).


Petitioner argues that her untimely filing should be excused because Respondent was not harmed by the delay and that the personal crisis that precipitated the untimely filing was unavoidable.  However, it is clear from both the Fort Worth ISD and the Dallas ISD cases cited above that the deadlines in Chapter 21 of the Education Code are mandatory and cannot be modified or extended.  As sympathetic as I am regarding the crisis that caused the untimely filing, I lack jurisdiction over the appeal due to the untimely filing.


Petitioner’s appeal should be dismissed for lack of jurisdiction due to untimely filing.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Designee of the Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner lacks jurisdiction to decide this case.  tex. educ. code § 21.301(a).


2.
A petition for review to appeal the termination of a continuing contract of employment must be filed no later than the 20th day after the date the board of trustees or board subcommittee announces its decision under Tex. Educ. Code §21.259. Tex. Educ. Code §21.301(a). 


3.
Because Respondent’s board or board subcommittee announced its decision under Texas Education Code section 21.259 no later than September 4, 2003, the petition for review was required to be filed on or before September 24, 2003.  Tex. Educ. Code §21.201; 19 TAC 157.1041(b); Tex. R. Civ. Pro. 4.

4.
Petitioner filed her Petition for Review on the 21st day after receiving notice of the decision of the board of trustees.


5.
The Commissioner has no authority to extend a petition for review filing deadline in appeals under Section 21.301 of the Education Code.


6.
Petitioner’s Petition for Review was untimely filed.


7.
Petitioner’s appeal should be dismissed for lack of jurisdiction.


8.
Petitioner’s appeal should be dismissed for untimely filing.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Designee of the 
Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for untimely filing and lack of jurisdiction.


SIGNED AND ISSUED this 13th day of NOVEMBER, 2003.
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ROBERT SCOTT






CHIEF DEPUTY COMMISSIONER
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