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Petitioner, Charles E. Hill, complains of the decision of Respondent, Houston Independent School District, to terminate his probationary contract during the term of the contract
.  Petitioner argues that the Board’s decision is arbitrary and capricious, unlawful, not supported by substantial evidence, and lacks good cause.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Ellen B. Hutchital, Attorney at Law, Houston, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by Respondent’s board of trustees are adopted, except Finding of Fact Number 13 is modified as follows:
During the school year, Mr. Hill was unprofessional and rude in his interaction with an eight-year-old student, [student name], at Janowski Elementary School.  Mr. Hill called the eight-year-old student, a “stupid idiot.”  Mr. Hill admitted that he called the children “stupid.”  Mr. Hill admitted that he called the children “idiots.”  (Tr. Vol. 2, Pgs. 500-573) (Tr. Vol. 4 Pgs 1048-1049).
2.
Respondent announced its decision to terminate Petitioner’s contract on May 1, 2003.

3.
Petitioner’s Petition for Review was filed on May 20, 2003.

4.
Petitioner’s First Amended Petition for Review was filed on June 23, 2003.

5.
Respondent’s First Amended Answer was filed on June 30, 2003. 

Discussion


Petitioner contends that the decision of the board of trustees was arbitrary and capricious, unlawful, not supported by substantial evidence, and lacked good cause.  Petitioner filed Petitioner’s First Amended Petition for Review and, thereby, additionally complains of the denial of his Motion for Summary Judgment by the certified hearing examiner.  Respondent has not objected to Petitioner’s submission of an Amended Petition for Review.  Respondent argues that the board of trustees properly found that good cause exists to terminate Petitioner’s probationary contract during the term of the contract and that the board’s decision is supported by substantial evidence.
Background

At all times relevant to this appeal, Petitioner was employed by Respondent under a probationary contract as an elementary school teacher.  Respondent terminated Petitioner’s contract for violating board policy regarding his duty to satisfactorily complete the duties specified by his job description and/or contract as a district teacher, and for violating board policy by not complying with the standards of conduct set out in the policies attendant to his status as a district teacher.  Petitioner’s failure to comply with the standards of conduct set out by the district include: repeated incidents of rude and unprofessional conduct in his interactions with the principal; a fourth grade teacher; a kindergarten teacher; the nurse; the plant manager; the food service manager; and a student, (Petitioner called an eight year old student “a stupid idiot.”  TR. Vol. 2 pgs. 500-573; TR. Vol. 4, pgs. 1048-1049).  Additionally Respondent left a staff meeting early and without permission; left school early and without permission on more than one occasion; was found asleep during school hours; failed to attend a meeting on campus with Mr. Gonzales from Professional Standards after being ordered to attend the meeting by the assistant principal; failed to attend his appraisal record summary meeting on more than one occasion; failed to attend a previously scheduled appraisal record summary conference; and failed to contact the campus regarding his absence without approval on more than one occasion.  
Amended Petition for Review in a Chapter 21 Subchapter G Appeal

A petition for review must be filed not later than the 20th day after the board renders its decision.  TEX. EDUC. CODE § 21.301(a).  Petitioner cannot amend his petition after the statutory deadline for the submission of an original petition.  Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  When read in its entirety, the statutory scheme evidences a clear intent to expedite the administrative appeals process by imposing mandatory deadlines.  Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex.2000) citing Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 854-55 (Tex. App.–Fort Worth 1998, no pet.). The statutory timelines in the Education Code are mandatory.  Unlike the Administrative Procedures Act, the Education Code has no provisions specifically permitting modification of any of the time limits prescribed for the agency.  Moses at 171.  The board of trustees rendered its decision on May 1, 2003.  The time during which Petitioner could have amended his petition has passed pursuant to the mandatory statutory timeline set forth in Texas Education Code section 21.301(a).  The Commissioner has no authority to modify the timelines established by the Education Code.  All issues relied upon by Petitioner must be raised in the petition for review or within the time limits for filing a petition for review and Petitioner will be denied the opportunity to present evidence on issues not raised in the Petition for Review or its timely amendment.  19 TAC § 157.1051(c).  The issues presented in the Petitioner’s First Amended Petition for Review, that were not previously presented in Petitioner’s Original Petition for Review, cannot now be considered by the Commissioner and must, therefore, be dismissed.  Moses, Id; 19 Tex. Admin. Code § 157.1051(c); 19 Tex. Admin. Code §§157.1056, 157.1057;  Cooper v. Alief Independent School District, Docket No. 059-R2-503 (Comm’r Educ. 2003);  Tucker v. Grape Creek Independent School District, Docket No. 037-R2-203 (Comm’r Educ. 2003) citing Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  

Respondent specifically states that it does not object to the filing of Petitioner’s First Amended Petition for Review and has submitted Respondent’s First Amended Answer to Petitioner’s First Amended Petition for Review.  The Respondent’s Answer to an original Petition in a chapter 21 subchapter G appeal cannot be amended after the filing deadline.  The issues that are briefed in a late-filed amended answer that have not been presented in a timely filed answer will not be considered by the Commissioner.  The parties cannot agree to waive the mandatory statutory timeline requirements in a chapter 21 subchapter G appeal or agree to submit late filed amended petitions and amended answers.  
Substantial Evidence Review of the Board of Trustees’ Findings of Fact
Petitioner argues that substantial evidence does not exist to support the board of trustees’ decision to terminate his contract.  The substantial evidence standard of review is well established.  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex. App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:
In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).
The Commissioner’s review is specified in statute:
If a board of trustees terminates a teacher’s contract, the Commissioner may not substitute the Commissioner's judgment for that of the board unless the board's decision is arbitrary, capricious, or unlawful, or the hearing examiner's original findings of fact are not supported by substantial evidence.  
tex. educ. code § 21.303(b).  

In reviewing the board’s findings of fact, the Commissioner must:
accept the board's decision unless it was arbitrary, capricious, or unlawful or the examiner's original fact findings were not supported by substantial evidence. See id. § 21.303(b)(2); 19 Tex.Admin.Code § 157.1071(g). That is, although the Commissioner reviews the board's decision, he measures the evidence against the examiner's fact findings, not the board's, to see if substantial evidence supports them and thus to determine if the board erred in determining otherwise.  

Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 681 (Tex. App. – Houston [1st Dist.] 2001 pet. denied).  


The Findings of Fact and the Conclusions of Law of the board of trustees are supported by substantial evidence except that Finding of Fact Number 13 is only partially supported by substantial evidence and should, therefore, be modified.  The 
hearing examiner’s Finding of Fact Number 13 states as follows:

During the school year, Mr. Hill was unprofessional and rude in his interaction with an eight-year-old student, [student name], at Janowski elementary School.  Mr. Hill called the eight-year-old student, a ‘stupid idiot’.  Mr. Hill admitted that he called the child the name.  (Tr. Vol.2, Pgs. 500-573) (Tr. Vol. 4, Pgs. 1048-1049)

There is substantial evidence to support the part of Finding of Fact Number 13 where Mr. Hill calls a student a “stupid idiot.”  However, upon review of the transcript, Mr. Hill admits to calling the children “stupid” and he admits to telling the children “Move, you idiots, or I’m going to hurt my hand,” and “Just get away you idiots.”  Mr. Hill did not admit to calling a particular child a stupid idiot.  Finding of Fact Number 13 should be modified as set forth in Finding of Fact No. 1 above. The Findings of Fact and the Conclusions of Law of Respondent’s board of trustees are supported by substantial evidence except as previously herein noted.

Good Cause

Petitioner contends that Respondent failed to prove good cause to terminate his term contract.  The board’s Findings of Fact are supported by substantial evidence, with the exception of Finding of Fact Number 13, which is supported by substantial evidence as modified.  The board’s Conclusions of Law are supported by substantial evidence.  Petitioner’s violations of Houston Independent School District Board Policy, singularly and collectively, constitute good cause for Respondent’s termination of Petitioner’s probationary contract during the contract term.  

Conclusion


An original petition for review must contain all issues that are to be considered in a chapter 21 subchapter G appeal.  The original petition for review must state exactly which finding of fact is being challenged and what issues comprise the basis of this element of Petitioner’s appeal.  An original petition for review may not be amended in a chapter 21 subchapter G appeal after the statutory deadline for the submission of the original petition for review.  Any issue that does not appear in a timely filed petition for review will be dismissed.  Respondent’s answer to a timely filed petition in a chapter 21 subchapter G appeal cannot be amended after the statutory deadline.  Late filed amended answers shall not be considered by the Commissioner.  The issues that are briefed in a late filed amended answer that have not been presented in an original answer will not be considered by the Commissioner.  The parties cannot agree to waive the mandatory statutory timeline requirements in a chapter 21 subchapter G appeal nor can they agree to submit untimely filed amended petitions and amended answers.  The Findings of Fact and Conclusions of Law of Respondent’s board of trustees are supported by substantial evidence, except Finding of Fact Number 13, which is supported by substantial evidence as modified.  Respondent’s decision to terminate Petitioner’s probationary contract for good cause during its term is supported by substantial evidence.  Respondent’s decision to terminate Petitioner’s probationary contract during its term for good cause is not arbitrary, capricious or unlawful.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Chief Deputy Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301, except as noted below in Conclusions of Law Numbers 14 and 15.
2.
The Conclusions of Law of the board of trustees are adopted as if fully set forth herein.

3.
The Findings of Fact of the board of trustees are supported by substantial evidence, except Finding of Fact Number 13, which is supported by substantial evidence as previously modified herein.
4.
The Conclusions of Law of the board of trustees are supported by substantial evidence.


5.
An issue raised by a petitioner to be considered in a chapter 21 subchapter G appeal must be presented in a timely filed petition for review.  19. Tex. Admin. Code § 157.1051.


6.
The timely filed petition for review must state exactly which finding of fact is being challenged and what issues comprise the basis of that particular element of Petitioner’s appeal.  


7.
An issue that is not presented in a timely filed petition for review will be dismissed.  19 Tex. Admin. Code § 157.1056.

8.
An original petition for review may not be amended in a chapter 21 subchapter G appeal after the statutory deadline for the submission of the original petition for review.


9.
An answer to a timely filed petition for review may not be amended after the statutory deadline for a submission of an answer.

10.
The statutory timelines in a chapter 21 subchapter G appeal are mandatory and may not be waived by party agreement.

11.
The parties in a chapter 21 subchapter G appeal may not agree to amend the Petitioner’s original petition for review after the statutory filing deadline has expired.

12.
The parties in a chapter 21 subchapter G appeal may not agree to amend the Respondent’s answer to the Petitioner’s petition for review after the statutory filing deadlines have expired.  


13.
The issues presented in Petitioner’s untimely filed First Amended Petition for Review that were not raised in timely filed original Petition for Review cannot be considered by the Commissioner and must be dismissed.  19 Tex. Admin. Code §§ 157.1051, 157.1056.  

14.
The responses in Respondent’s untimely filed Answer to Petitioner’s First Amended Petition for Review that were not raised in the timely filed original Answer cannot be considered by the Commissioner.  

15.
Respondent’s decision to terminate Petitioner’s probationary contract during its term for good cause is supported by substantial evidence.


16.
Respondent’s decision to terminate Petitioner’s probationary contract during its term for good cause is not arbitrary, capricious or unlawful.


17.
Petitioner’s appeal should be dismissed, in part, and denied, in part.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Chief Deputy Commissioner of Education, it is hereby



ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED IN PART AND DENIED IN PART.


SIGNED AND ISSUED this 7th day of July, 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER 





BY DESIGNATION
� Pursuant to section 21.103 of the Texas Education Code, a board of trustees may terminate a probationary contract at the end of the contract period if in the board’s judgment the best interests of the district will be served by terminating the employment.  When a board of trustees terminates a probationary contract in compliance with section 21.103 of the Texas Education Code, the board’s decision is final and may not be appealed. 
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