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Statement of the Case

Respondent, Ethel Swanson, Operator, Expert Driving School, appeals the proposal of the Texas Education Agency, Driver Training Division, to assess penalties against the Expert Driving School.


The hearing on the merits was held on September 4, 2003, before Christopher Maska, the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Respondent is represented by Haroldeen Hartsfield, Attorney at Law, Houston, Texas.  Petitioner is represented by Christopher M. Jones, Attorney at Law, Austin, Texas.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as the Commissioner’s Designee, I make the following Findings of Fact: 

1.
Respondent, Ethel Swanson, is an employee of the Expert Driving School.
2.
Respondent is not the owner of the Expert Driving School.

3.
Respondent does not have an ownership interest in the Expert Driving School.

4.
Respondent is not the license holder for the Expert Driving School.
5.
Respondent is not the director for the Expert Driving School.

6.
Respondent is not the operator of the Expert Driving School.

7.
Respondent does not possess any type of a driver education or driver safety instructor license.

8.
Respondent does not teach driver education classes. 

9.
George Dearborne is the license holder, owner, and director of the Expert Driving School.

Discussion


Petitioner brings a number of serious charges against Respondent.  These include a failure to properly change the ownership status of the school; a failure to provide students with all of the required instruction; and record keeping violations.  Petitioner believes that the appropriate remedy for these violations is to suspend the right of the school to enroll new driver safety
 and driver education students and to suspend the right of the school to acquire new driver education certificates of completion.  The result of these penalties would be to close the school after the currently enrolled students have completed their course of study.  
Jurisdiction


When the Division of Driver Training brings a case against the license of a school, the proper party is the license holder.  Tex. Rev. Civ. Stat. 4413(29c) §§ 13 (f), 17.  It would be a violation of due process and due course of law to take away a property interest in a license without making the owner of the license a party to the proceedings.  The license holder of a driver education or driver safety school is an individual, partnership, or corporation that is granted the license.  Tex. Rev. Civ. Stat. 4413(29c) § 9, 18, 21.  The Texas Driver Training and Traffic Safety Education Act provides:
A driver education school, driver safety school, or course provider license issued to an owner of the applicant school or course provider is nontransferable and is the property of the state.  In the event of a change of ownership of the school or course provider, a new owner shall, at least 30 days before the date of the change of ownership, apply for a new driver education school, driver safety school, or course provider license.

Tex. Rev. Civ. Stat. 4413(29c) § 13(d)(3)(A).  Even if a secret ownership agreement existed, the Division of Driver Training can only take action against the license of a driver education or driver safety school by providing notice and an opportunity for hearing to the license holder.

In the present case, Respondent is not the holder of license of the Expert Driving School.  In fact, Respondent does not even have an ownership interest in the Expert Driving School.  While Respondent has investigated the possibility of acquiring ownership of Expert Driving School, she has determined that this is not feasible.  The owner, director, and license holder of the Expert Driving School is George Dearborne.  A case concerning the school license of the Expert Driving School can only be brought against George Dearborne.  
Conclusion


The Commissioner lacks jurisdiction over this cause.  Petitioner seeks to impose sanctions against Expert Driving School by suspending its right to enroll new students and to obtain completion certificates but it has not named the license holder as a party to this case.  
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Commissioner’s Designee, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this case under Texas Revised Civil Statutes art. 4413(29c) §§ 13(f), 17.

2.
A case which seeks to revoke or place conditions on the license of a driver safety school or driver education school must name the license holder of the school as a party to cause.  
3.
Because Respondent is not the license holder for Expert Driving School, the Commissioner lacks jurisdiction to hear this cause. 

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Commissioner’s Designee, it is hereby


ORDERED that this case be dismissed.


SIGNED AND ISSUED this 9th day of September, 2003.
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ROBERT SCOTT




CHIEF DEPUTY COMMISSIONER




BY DESIGNATION
� While the Expert Driving School is licensed as both a driver education and a driver safety school, it apparently does not currently offer driver safety classes. 
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