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Statement of the Case


Petitioner, Chelsey L. Edwards, appeals the action of Respondent, Pearland Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Andreana J. Gusman, Attorney at Law, Spring, Texas.  Respondent is represented by Merri Schneider-Vogel, Attorney at Law, Houston, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.  The Commissioner issued a Decision.  A Motion for Rehearing and a Reply were filed.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner’s child attends Sablatura Middle School.

2.
Petitioner requested that her child be exempted from Respondent’s dress policy.  Petitioner’s request was denied.

3.
Respondent’s dress policy for middle school students reads:

SLACKS, JEANS, SKIRTS, DRESSES OR JUMPERS (NO SHORTS OR SKORTS)

· Shall be solid color khaki, black, or navy

· Shall be appropriately sized: not tight fitting, not loose fitting

· Slacks must fit at the waist and be properly hemmed or cuffed at or below ankle, but not dragging the ground (“slicing” or “ragging” not allowed) (belts are recommended but not required)

· May not be worn in any way that reflects gang affiliation, conceals contraband, or creates a distraction (“sagging” not allowed)

· No stretch slacks, sweatpants, jogging pants, wind suits, warm-ups, overalls, coveralls or shorts allowed

· Fabric-No leather, suede or vinyl

· Length of skirts, dresses, or jumpers must be no more than three [3] inches above the knee

· No stripes or embroidery allowed

· No outside (sewn on) oversized expandable pockets on slacks or jeans, such as those commonly referred to as “cargo” pockets or “safari” pockets are allowed

SHIRTS OR BLOUSES (NO LOGOS)
· Shall be solid color (no logo) (no multi-color), white, solid blue, solid red/maroon, solid pink, solid green, or appropriate campus spirit shirt

· Shall be appropriately sized

· Must be tucked in and appropriately buttoned above the chest area at all times

· Shirts or blouses:

_
Must have a standard collar

_
Must be a golf style, polo style, dress shirt style or turtleneck

_
May be a spirit shirt as approved by the administration

_
May NOT be leather, suede or vinyl

_
May not be sleeveless

· May not be worn in any way that reflects gang affiliation, conceals contraband, or creates a distraction

· If a t-shirt or turtle neck shirt is worn underneath the dress shirt, it shall be in an approved (see above) solid shirt or pant color
SWEATSHIRTS, VESTS, SWEATERS, WINDBREAKERS, SPORT COATS AND BLAZERS
· May be worn only over the standard shirt

· Shall be any solid color (same as shirts or slacks)(no logos)

· Must be appropriately sized in the shoulders, sleeves and length

· May not be worn in any way that reflects gang affiliation, conceals contraband or creates a distraction
OUTSIDE JACKETS AND COATS 
· No logos

· All fabrics acceptable

· May not be worn in any way that reflects gang affiliation, conceals contraband or creates a distraction

· Full length jackets/coats such as those commonly referred to as “trench” coats or “dusters” are not allowed ¾ length (or less) jackets/coats are acceptable

· Outside jackets and coats are considered to be cold weather apparel only
HAIR
· Must be neat, clean and well groomed

· No type of head covering, cap, or hat, hair rollers may be worn inside the building.  Long handled combs are prohibited for safety reasons

· Sideburns must be kept neatly trimmed and must not extend below ear level or flare at bottom

· Symbols and/or styles that are identified with gang membership, affiliation or representation shall not be allowed

· Distracting styles and/or coloring are not allowed

· Hair carvings are not permitted

SHOES

· Students must wear shoes appropriate for school (no house slippers, thongs, or flip flops)
MISCELLANEOUS
· New students enrolling in Pearland ISD will be provided a grace period of no more than fifteen (15) calendar days to comply with dress code

· Revealing or tight garments considered inappropriately sized are prohibited

· Accessories with inappropriate decorations or advertisements are prohibited.  This includes but is not limited to, any item that depicts the occult, gang membership, death, suicide, violence, drugs, alcohol, tobacco, or ethnic bias

· The following items may  not be worn:

_
Sunglasses and hairnets

_
Garments that have holes worn or torn in them

_
Heavy chains, spike necklaces, heavy chain necklaces or other inappropriate types of jewelry

_
Glitter, tattoos, and writing/drawing on the face or skin

_
Any tattoos (including temporary) must be covered at all times (at school or while representing the school)

· No more than two [2] earrings may be worn in the ear lobe only.  Nose rings, lip rings, tongue piercing rings, or any other body piercings are not permitted

· Top and bottom colors of standardized dress items shall be in contrasting colors (e.g.-no black & black, gray & gray, etc.)
ADMINISTRATORS HAVE THE RESPONSIBILITY AND RIGHT TO DETERMINE APPROPRIATENESS OF ATTIRE AND GROOMING FOR THE SCHOOL SETTING

Discussion

Petitioner contends that Respondent’s dress policy is really a uniform policy that is subject to Texas Education Code section 11.162.

Dress Code or Uniform


The Commissioner has previously addressed the issue of what is the distinction between a uniform policy that is regulated under Texas Education Code section 11.162 and a dress code that is not regulated under the Texas Education Code.  Myers v. Columbia-Brazoria Independent School District, Docket No. 008-R8-999 (Comm’r Educ. 2000); Davis v. Alvin Independent School District, Docket No. 009-R8-1000 (Comm’r Educ. 2002).  In these cases, the Commissioner has found that when a sufficient number of colors and clothing styles were allowed, the policy at issue was not a uniform policy.  Almost any policy concerning dress can be said to foster uniformity.  Any dress code limits choices.  However, not every policy concerning dress is a uniform policy.  The question ultimately becomes how much limitation of choice is required before it is determined that the policy requires that uniforms be worn.  Applying the standards established by the Commissioner in previous cases, it is concluded that Respondent’s dress policy does not require uniforms to be worn.  Sufficient choice is provided that it is unlikely that an observer viewing the middle school campus in question would conclude that the students were wearing distinctive dress that would identify them as members of a particular group.  

Definition

Petitioner argues that the Commissioner established the wrong standard in the previous cases.  Based in part on legislative history and scholarly treatments of uniforms, Petitioner argues that “uniform” should be more broadly defined.  Petitioner’s arguments are not persuasive.  While the scholarly treatises do have some relevance, a word in a code is to be construed according to common usage.  Tex Gov’t Code § 311.011(a).  An academician may find a particularly broad definition of “uniform” to be useful for scholarly purposes.  However, the issue for the Commissioner to consider is how the word “uniform” is commonly understood.  One definition provided by Petitioner does indicate the common usage, “distinctive dress worn by members of a particular group (as an army or a police force)”.  Merriam-Webster’s Dictionary p. 1727 (Phillip B. Grove ed., 1997).  A district’s policy concerning dress is not a uniform policy for purposes of Texas Education Code section 11.162, if a sufficient number of options as to colors and clothing styles are allowed so that it is unlikely that the school children would be seen as wearing a distinctive dress that identifies them as school children of a particular school or school district.

Legislative History

The legislative history cited principally concerns SB 704, which was a proposed amendment to Texas Education Code section 11.162, which was considered but not passed by the Legislature in 2001.  Petitioner argues that since some of the legislators who were instrumental in passing Texas Education Code section 11.162 made comments concerning SB 704, these comments should be treated as legislative history for Texas Education Code section 11.162.  This is at most the weakest form of legislative history.  It has been held that:
Legislative action or inaction after a statute has taken effect is likely to be “evidence of contemporary politics rather than prior legislative intent,” thus, legislative history which comes after a statute is not necessarily indicative of the drafter’s intent.  Id. at § 12.02a.

Robinson v. Budget Rent-A-Car Systems, Inc., 51 S.W.3d 425, 429 (Tex. App.-Houston [1st Dist.] 2001, pet. denied), citing William P. Popkin, Materials on Legislation: Political Language and the Political Process (Foundation Press 2nd ed. 1997).  One might even argue that the opinion of a legislator spoken in debate on a different and later bill should be treated as nothing more than the legislator’s personal opinion.  The Supreme Court of Texas has held that the opinion of a statute’s principal author expressed in a law review article written after the passage of the statute is not legislative history but is at most persuasive authority.  General Chemical Corp. v. De La Lastra, 852 S.W.2d 916, 923 (Tex. 1993).  But even if the debate on SB 704 is considered as part of the legislative history of Texas Education Code section 11.162, it provides little guidance as to what is a uniform.  

Conclusion


Because Respondent’s policy concerning dress provides a significant number of options concerning both colors and clothing styles, it is not a uniform policy governed by Texas Education Code section 11.162. 
Reply to Motion for Rehearing


Petitioner contends that a school district lacks the authority “to establish a uniform dress requirement mandating specific clothing that is simply labeled a dress code.”  An Independent School District has a great deal of discretion:

The trustees as a body corporate have the exclusive power and duty to govern and oversee the management of the public schools of the district.  All powers and duties not specifically delegated by statute to the agency or to the State Board of Education are reserved to the trustees, and the agency may not substitute its judgment for the lawful exercise of those powers and duties by the trustees.

Tex. Educ. Code § 11.151(b).  For decades school districts have routinely issued dress codes.  How a district labels its policies is not significant.  What is important is the content of those policies.  If a district’s dress policies require uniforms, then the policies must be in compliance with Texas Education Code section 11.162.  In the present case, Respondent has not adopted a uniform policy.  Texas Education Code section 11.162, therefore, does not govern Respondent’s dress policy. 
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A “uniform” as that term is used in Texas Education Code section 11.162 means distinctive dress worn by members of a particular group (as an army or a police force).

3.
A district’s policy concerning dress is not a uniform policy for purposes of Texas Education Code section 11.162 if a sufficient number of options as to colors and clothing styles are allowed so that it is unlikely that the school children would be seen as wearing a distinctive dress that identifies them as school children of a particular school or school district.

4.
Respondent’s dress policy does not require students to wear “uniforms” as that term is used in Texas Education Code section 11.162.

5.
Respondent has not violated Texas Education Code section 11.162.
6.
Respondent has the authority to adopt the dress policy that it adopted.  Tex. Educ. Code § 11.151(b).

7.
Petitioner’s appeal should be denied.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 27th day of JANUARY, 2003.
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