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Statement of the Case


Petitioner, Micha Leach, appeals the action of Respondent, Lake Travis Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Robert J. West, Attorney at Law, Austin, Texas.  Respondent is represented by William C. Bednar, Attorney at Law, Austin, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction and failure to state a claim for which relief can be granted.  Exceptions were timely filed and considered; no reply was filed.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
The Petition for Review was filed on June 27, 2002.
2.
By Order of August 30, 2002, it was found that the case was not moot; that the Petition for Review fails to invoke the jurisdiction of the Commissioner; and that if Petitioner failed to replead by September 20, 2002, this case might be dismissed.
3.
Petitioner has not filed an Amended or Supplemental Petition for Review.

Discussion


Respondent contends that this case is moot and Petitioner has failed to state a cause of action that the Commissioner has jurisdiction over. 

Mootness

The mootness argument is based on the fact that Respondent no longer employs Petitioner.  However, Petitioner is complaining about her appraisal.  Texas Education Code section 21.352(c) allows school districts to share appraisals with other districts that employ the teacher.  Hence, the appraisal could have an impact on Petitioner’s future employment prospects.  Hodge v. Judson Independent School District, Docket No. 055-R8-1093 (Comm’r Educ. 1993).  Assuming Petitioner could show a violation of the school laws of this state, meaningful relief could be awarded.  This case is not moot because Petitioner is no longer employed by Respondent.
School Laws of This State


Under Texas Education Code section 7.057, the Commissioner has jurisdiction over actions or decisions of boards of trustees that violate the school laws of this state or written employment contracts.  Petitioner’s complaint is that it was “unfair to evaluate her under the PDAS
 system given that she was the Campus Technology Coordinator and did not teach any classes.”  Petitioner was appraised as a Physical Education teacher, although that is not her job.  The Petition for Review does not cite to a violation of a section of either the Texas Education Code or the Texas Administrative Code.  However, at the hearing on Respondent’s Motion to Dismiss and Plea to the Jurisdiction, Petitioner made several arguments.

Petitioner argued that PDAS only applies to teachers, that she is not a teacher, and, hence, she should not have been appraised under PDAS.  However, even if Petitioner is not a teacher, neither the Texas Education Code nor the Texas Administrative Code bars the use of PDAS for non-teachers.  While it may be strange to apply PDAS to non-teachers, it is not prohibited by law or rule.

Petitioner argues that since school districts have the option of using PDAS or their own appraisal system, Respondent acted arbitrarily in not creating an appraisal system that better evaluated Petitioner.  Tex. Educ. Code § 21.352(a).  While one may question the wisdom of Respondent’s decision, Petitioner has not alleged a violation of Texas Education Code section 21.352(a), which merely gives districts the option of choosing which appraisal system to use.  
Contract

Petitioner argues that Respondent’s use of PDAS violated her contract.  However, Petitioner has not identified contractual language that may have been violated.  It should be noted that the Texas Supreme Court has held that there is no duty of good faith and fair dealing in employment contracts.  City of Midland v. O’Bryant, 18 S.W.3d 209, 216 (Tex. 2000).  Further, even if a violation of a contract were identified, the Commissioner would only have jurisdiction if the violation causes or would cause monetary harm.  Tex. Educ. Code § 7.057 (a)(2)(B).  At most, Petitioner would be making a lost earnings capacity or damage to reputation claim.  The Commissioner lacks jurisdiction over such claims.  Smith v. Nelson, 53 S.W.3d 792, 795 (Tex. App.-Austin 2001, pet. denied).
Petitioner was given an opportunity to replead.  By Order of August 30, 2002, Petitioner was given until September 20, 2002 to file an Amended or Supplemental Petition for Review.  The Order specified that a failure to replead could result in the dismissal of the case.  Petitioner has not repled.

Conclusion


The Commissioner lacks jurisdiction over this case.  Petitioner has failed to allege either a violation of the school laws of this state or a provision of a written employment contract that causes or would cause monetary harm.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Petition for Review fails to identify a school law of this state that Respondent might have violated.  Tex. Educ. Code §§ 7.057 (a)(2)(A), (f)(2).

3.
This case is not moot because Respondent no longer employs Petitioner.

4.
The Petition for Review fails to identify a violation of a written employment contract that causes or would cause monetary harm.  Tex. Educ. Code § 7.057 (a)(2)(B).

5.
A lost earnings capacity or damage to reputation claim is not sufficient to show that the Commissioner has jurisdiction over a Texas Education Code section 7.057(a)(2)(B) claim.

6.
Since Petitioner was given an opportunity to replead and failed to do so, it is appropriate to dismiss this case.

7.
This case should be dismissed for lack of jurisdiction and failure to state a claim for which relief can be granted.  19 Tex. Admin. Code § 157.1056(a).

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction and failure to state a claim for which relief can be granted.

SIGNED AND ISSUED this 12th day of AUGUST, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






BY DESIGNATION
� PDAS is the acronym for the Professional Development and Appraisal System developed by the Commissioner.  19 Tex. Admin. Code, ch. 150.
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