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Statement of the Case


Petitioner, Cheryl Conner, appeals the action of Respondent, Forney Independent School District, suspending her without pay.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Douglas R. Larson, Attorney at Law, Mesquite, Texas.  Respondent is represented by Rhonda Barfield, Attorney at Law, Fort Worth, Texas.


The Administrative Law Judge issued Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
In March 2002, Petitioner accepted a probationary contract for the 2002-2003 school year.  

2.
On July 16, 2002, Petitioner was given notice of the proposed termination of her probationary contract during the contract’s term.  The letter indicated that the reason for the proposed termination was lack of certification.  Petitioner was advised that in order to obtain a hearing she needed to make a written request to the Commissioner within fifteen days of receipt.  
3.
Petitioner timely requested the assignment of a certified hearing examiner to hear the proposed termination.  A certified hearing examiner was assigned by the Commissioner to hear the termination case.  
4.
By letter of August 14, 2002, Petitioner was informed that Respondent proposed to suspend Petitioner’s contract without pay until the end of the school year.  The reason for the proposed suspension was lack of certification.  Petitioner was directed that in order to secure a hearing concerning the proposed suspension she needed to make a written request to the Commissioner within 15 days of receipt of the letter.  On August 15, 2002, Petitioner signed a copy of the letter proposing suspension to indicate that she had received the letter.  
5.
Petitioner did not request the assignment of a certified hearing examiner to hear the proposed suspension without pay.
6.
On September 12, 2002, Respondent voted to withdraw the notice of proposed termination and to suspend Petitioner without pay for the 2002-2003 school year.  
7.
On September 13, 2002, Respondent filed a notice to withdraw its notice of proposed termination.  The certified hearing examiner dismissed the case.
Discussion

Petitioner contends that Respondent’s attempt to suspend her without pay for the remainder of the school year fails because Respondent had given notice of proposed termination of her probationary contract prior to giving notice of proposed suspension.  Petitioner argues that the notice of proposed termination had to be withdrawn prior to the issuance of the notice of proposed suspension.  Petitioner also alleges that due process was not provided.  Respondent contends that because Petitioner did not request a hearing concerning the suspension, she has failed to exhaust administrative remedies.
Background


In March 2002, Petitioner accepted a probationary contract for the 2002-2003 school year.  On July 16, 2002, Petitioner was given notice of the proposed termination of her probationary contract during the contract’s term.  The letter indicated that the reason for the proposed termination was lack of certification.  Petitioner was advised that in order to obtain a hearing she needed to make a written request to the Commissioner.  Petitioner requested the assignment of a certified hearing examiner to hear the proposed termination.  A certified hearing examiner was assigned by the Commissioner to hear the termination case.  
By letter of August 14, 2002, Petitioner was informed that Respondent had voted to propose to suspend Petitioner’s contract without pay until the end of the school year.  The reason for the proposed suspension was lack of certification.  Petitioner was advised that in order to obtain a hearing she needed to make a written request to the Commissioner of Education within 15 days of receipt of the letter.  On August 15, 2002, Petitioner signed a copy of the letter proposing suspension to indicate that she had received the letter.  Petitioner did not request that the Commissioner assign a certified hearing examiner to hear the suspension case.  On September 12, 2002, Respondent voted to withdraw the notice of proposed termination and to suspend Petitioner without pay for the school year.  On September 13, 2002, Respondent filed with the certified hearing examiner a notice withdrawing its notice of proposed termination.  The certified hearing examiner dismissed the case.   
Either Or
Petitioner notes that a district can either terminate a probationary contract during the contract’s term or suspend a probationary contract without pay, but that it cannot do both.  Petitioner contends a corollary to this proposition is that a district must withdraw a notice of proposed termination before issuing the notice of proposed suspension.  Petitioner argues that because Respondent did not withdraw its notice of proposed termination prior to issuing its notice of proposed suspension, the statutory timelines for requesting a hearing for the proposed suspension did not begin to run upon receipt of the notice of proposed suspension.
Petitioner is correct that a district cannot both terminate a probationary contract during the contract’s term and suspend the teacher without pay.  Suspension without pay can only be in lieu of discharge.  Tex. Educ. Code § 21.104.  Prior to the passage of SB 1 in 1995, a teacher on a probationary could be suspended without pay either pending discharge or in lieu of discharge.  Texas Education Code § 13.109, 1993 Tex. Gen. Laws 1941-42 repealed by Texas Education Code 1995 Tex. Gen. Laws ch. 260.  With the passage of SB 1, a teacher on a probationary contract can only be suspended without pay in lieu of discharge.  Hence, under the current Texas Education Code, a district cannot first suspend a probationary teacher without pay and then terminate the teacher’s contract during the contract’s term.

Respondent did not violate Texas Education Code section 21.104.  Respondent suspended Petitioner without pay.  It did not terminate Petitioner’s contract.  Further, to both suspend without pay and to terminate a contract during the contract’s term would serve no purpose.  When a contract is terminated during its term, an additional ruling that a teacher is suspended without pay would have no meaning.  Once the contract is ended there would be nothing to suspend.  
Petitioner argues that if a district has proposed termination during a contract’s term, it must first withdraw the proposed termination before proposing suspension without pay.  The statute does not require this.  A district has a right to give notice of proposed termination and a right to give notice of proposed suspension.  In a case where a notice of proposed termination during the contract’s term has been issued, a district may either provide notice of proposed suspension and then withdraw the notice of proposed termination, or it may withdraw the notice of proposed termination and then provide notice of proposed suspension.  The order does not matter.  A district has the right both to propose termination and to propose suspension without pay.  Cf. Canutillo Indep. Sch. Dist. v. Kennedy, 673 S.W.2d 407, 410 (Tex. App.-El Paso 1984, writ ref’d n.r.e.)(finding that a district may vote to nonrenew a term contract after voting to terminate the same contract).  
In order to have a certified hearing examiner assigned to hear a case concerning either the termination of a probationary contract during the contract’s term or a suspension without pay, the teacher is required to make a written request to the Commissioner no later than the 15th day after receiving notice.  Tex. Educ. Code § 21.253.  This timeline is mandatory.  The courts have held that other chapter 21 timelines are mandatory.  Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168 (Tex. App.-Dallas 2000, no pet.); Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851 (Tex. App.-Fort Worth 1998, no pet.).  A failure to comply with statutory timelines is jurisdictional.  Wilmer-Hutchins Indep. Sch. Dist. v. Sullivan, 51 S.W.3d 293 (Tex. 2001).  Because Petitioner failed to request a hearing concerning the suspension without pay, the Commissioner lacks jurisdiction over this case.  
No Distinction

Petitioner contends that “the difference between a “termination” and a “suspension” is illusory and non-existent.”  However, the two have two very different effects.  A termination ends the employer/employee relationship.  A suspension without pay provides for a temporary interruption of the employer/employee relationship.  A suspension without pay cannot extend beyond the end of the school year.  Tex. Educ. Code § 21.104(b).  A suspension without pay and a termination are not the same thing.  When a board notices both suspension without pay and termination, the teacher needs to request a hearing for both actions if the teacher wishes to contest both actions.
Due Process


Petitioner contends that she was given no procedural due process at all as to the suspension without pay.  However, Petitioner was given both notice and an opportunity for hearing.  The notice letter specified the reason for the proposed suspension and stated that she was entitled to a hearing, but noted that she had to make a written request to the Commissioner within 15 days.  Tex. Educ. Code § 21.253.  Petitioner signed a copy of the letter noting that she received the letter on August 15, 2002.  Petitioner’s request for hearing was due August 30, 2002.  By not requesting a hearing, Petitioner waived her right to a hearing.  Petitioner received all the process she was due.

Petitioner objects that the certified hearing examiner dismissed the case upon being notified that Respondent withdrew its notice of proposed termination.  Petitioner believes that a hearing as to the issue should have been held.  It would not have been inappropriate to hold such the hearing because the Commissioner had not previously ruled on that issue.  Nonetheless, not holding a hearing did not harm Petitioner.  Since the certified hearing examiner was only assigned to hear the proposed termination, dismissing the case was appropriate.  For example, under the Texas Rule of Civil Procedure 162 a nonsuit may be filed by the plaintiff at any time before the plaintiff has introduced all of his evidence.  Before the Commissioner, a case may be nonsuited at any time.  19 Tex. Admin. Code § 157.1056(b).  Once the moving party indicates that it does not wish to proceed, a case is over.
Conclusion

Because Petitioner failed to request a hearing on the proposed suspension without pay, as required by statute, Petitioner was not entitled to a hearing concerning the proposed suspension without pay.  Petitioner has failed to exhaust administrative remedies.  The Commissioner lacks jurisdiction over this case.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A teacher must exhaust administrative remedies before a board of trustees in order to bring a Texas Education Code section 7.057 case before the Commissioner.

3.
A school district may not vote to suspend without pay and to terminate a probationary contract during the contract’s term for the same reason.  Tex. Educ. Code § 21.104.

4.
Since Respondent did not vote both to suspend Petitioner without pay and to terminate her contract, no violation of Texas Education Code section 21.104 occurred.
5.
In a case where a notice of proposed termination of a probationary contract during the contract’s term has been issued, a district may either provide notice of proposed suspension and then withdraw the notice of proposed termination, or it may withdraw the notice of proposed termination and then provide notice of proposed suspension.

6.
A teacher must make a written request to the Commissioner for a hearing within fifteen days of receiving notice of a proposed suspension without pay.  Tex. Educ. Code §§ 21.251, 21.253.
7.
Because Petitioner failed to make a written request to the Commissioner for a hearing concerning the proposed suspension without pay, Petitioner was not entitled to a hearing on the proposed suspension without pay and failed to exhaust administrative remedies.

8.
A failure to comply with the statutory timelines found in Texas Education Code section 21.253 is jurisdictional.

9.
Because Petitioner received notice and an opportunity for hearing as to the proposed suspension without pay, she received all the process to which she was due. 

10.
In a chapter 21, subchapter F case, a certified hearing examiner should dismiss the case if the district withdraws the notice of proposed action prior to the district resting its case.

11.
Petitioner’s appeal should be dismissed for lack of jurisdiction.  19 Tex. Admin Code § 157.1056.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 12th day of AUGUST, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






BY DESIGNATION

#010-R2-994



-2-

#006-R3-1002



-8-


