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Petitioner, Novella Suzette Gibson complains of the decision of Respondent, Friendswood Independent School District, to terminate her continuing contract.  Petitioner argues that the Board’s decision is arbitrary, capricious, unlawful and not supported by substantial evidence.  Robert Muller is the Designee of the Commissioner of Education appointed by the Commissioner to render a decision in this case.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Anthony P. Griffin, Attorney at Law, Galveston, Texas.  Respondent is represented by Marney Collins Sims and Jeffrey J. Horner, Attorneys at Law, Houston, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The hearing examiner’s Findings of Fact Numbers 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 19, 20, and 22 are adopted as if fully set forth herein.

2.
More importantly, Officer Price testified that his investigation revealed some of the fact witness students in the classroom of Ms. Gibson saw papers flying; and at least one of the students heard a gunshot on the date and time in question. 

3.
Officer Eric Price admitted that he obtained possession of this video tape and that the students discussed their dislike for Ms. Gibson and their intention to bury a gun.  However, Officer Price conceded that he did not take a written statement from the three junior high school students observed on the video tape.  (Tr. P185, L 19-P188, L 12).

Discussion


Respondent’s board of trustees rejected the recommendation of the hearing examiner; adopted the findings of fact, conclusions of law, and grant for relief proposed by its administration, denied Petitioner’s appeal and thereby terminated her continuing contract with the district.  Petitioner contends that the findings of fact of the hearing examiner are supported by substantial evidence and that the board of trustees’ decision to terminate Petitioner’s contract for good cause was arbitrary, capricious, and unlawful, not supported by substantial evidence and lacked good cause.  Petitioner requests that the Commissioner adopt the findings of fact as set forth in the hearing examiner’s recommendation.

Respondent argues that there was not substantial evidence to support many of the findings of fact presented in the hearing examiner’s recommendation; that there was substantial evidence to support the decision of the board of trustees; that the board properly found that good cause existed to terminate Petitioner’s contract; and that the board’s decision was supported by substantial evidence and was not arbitrary, capricious or unlawful.
Background

Petitioner at all times relevant to this appeal was employed as a teacher in the Friendswood Junior High School.  On November 30, 2001, Petitioner called the office and reported that at approximately 9:11 a.m. gunshots had been fired into her classroom presumably from a location outside of the portable building where her classroom was located.  Respondent maintains that Petitioner herself fired a gun into her classroom at approximately 6:18 a.m.; that no gunshots were fired into her classroom at 9:11 a.m.; and that the reports that Petitioner made to the office and subsequently to her principal were false reports which caused considerable disruption in the operation of the school.  Respondent proposed the termination of Petitioner’s contract for good cause for filing false reports.  Petitioner requested that the Commissioner of Education appoint a hearing examiner to hear her cause.  The hearing examiner was appointed and determined by a preponderance of the evidence that the reports made by Petitioner were not false reports.  The hearing examiner, therefore, determined that good cause did not exist for the termination of Petitioner’s contract.  Respondent’s board of trustees rejected the recommendation of the hearing examiner and terminated Petitioner’s continuing contract for good cause based upon the filing of false reports.
Substantial Evidence Review of the Hearing Examiner’s Findings of Fact

Respondent argues that many of the hearing examiner’s findings of fact are not supported by substantial evidence and, therefore, should be changed, supplemented or rejected.  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex.App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

 
In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).
In reviewing the board’s findings of fact, the Commissioner must:

accept the board's decision unless it was arbitrary, capricious, or unlawful or the examiner's original fact findings were not supported by substantial evidence. See id. § 21.303(b)(2); 19 Tex.Admin.Code § 157.1071(g). That is, although the Commissioner reviews the board's decision, he measures the evidence against the examiner's fact findings, not the board's, to see if substantial evidence supports them and thus to determine if the board erred in determining otherwise.  

Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 681 (Tex. App. – Houston [1st Dist.] 2001, pet.denied).  


Upon review of the appeal, the Commissioner is not to examine whether the board’s findings of fact are supported by substantial evidence, but whether the hearing examiner’s findings of fact are supported by substantial evidence.  If the hearing examiner’s findings of fact are supported by substantial evidence they may not be modified, supplemented, changed or rejected by the board.
Hearing Examiner Finding of Fact Number 4

Hearing examiner Finding of Fact Number 4 is as follows:  “There was no evidence admitted to contradict the testimony of Ms. Gibson.”  Respondent argues that this finding of fact is not supported by substantial evidence in the record.  Respondent is correct.  Mary Lantz testified as follows:


Q.
Based on your experience with your classroom and its location, do you believe a gunshot could have been fired outside of your building and you not hear it?


A.
I don’t think so.

Tr. Pg. 207, L 19-23.  This testimony contradicts the testimony of Ms. Gibson.  The hearing examiner’s Finding of Fact Number 4 is not supported by substantial evidence.

Hearing Examiner Finding of Fact Number 14

The hearing examiner’s Finding of Fact Number 14 is as follows:

More importantly, Officer Price testified that his investigation revealed that some of the fact witness students in the classroom of Ms. Gibson saw papers flying when they heard the popping sound in the classroom; some students heard a thumping sound in the classroom; and at least one of the students heard a gunshot on the date and time in question (Tr. P190, L1-P192, L23).
Respondent’s board of trustees rejected this finding of fact.  Respondent states in its proposed findings of facts that:

there is no evidence in the record to support this finding, and this finding should be rejected by the board.  The students’ statements are hearsay, and were not admitted into evidence in the proceeding.  There is no factual basis in the record upon which to support any finding about the students’ statements, because their statements were not admitted into evidence at the hearing.
However, the record shows that the statements were admitted into evidence.  Tr. on page 193, line 5–24.  Respondent’s objection was overruled.  The testimony indicated that a student saw paper flying and a student heard a gunshot, but not that popping and thumping sounds were heard.  The hearing examiner’s Finding of Fact Number 14 is supported in part by substantial evidence and should, therefore, be modified to state:
More, importantly Officer Price testified that his investigation revealed some of the fact witness students in the classroom of Ms. Gibson saw papers flying; and at least one of the students heard a gunshot on the date and time in question. 

Supplementation of the Hearing Examiner’s Findings of Fact 



Respondent’s administration argued before its board of trustees that the hearing examiner’s Findings of Fact Numbers 5, 6, 8, 9, and 10 ignored substantial credible evidence related to the subject and were, therefore, not supported by substantial evidence.  Respondent’s administration proposed that those findings of fact should, therefore, be supplemented or changed.  The board of trustees adopted the administration’s proposed findings of fact, which included the supplementations or changes to the hearing examiner’s findings of fact 
Section 21.259 (c) of the Texas Education Code provides as follows:

The board of trustees or board subcommittee may reject or change a finding of fact made by the hearing examiner only after reviewing the record of the proceedings before the hearing examiner and only if the finding of fact is not supported by substantial evidence.
This statutory provision places certain restrictions on the board's review of the hearing examiner's proposal. The board may reject or change a finding of fact made by the hearing examiner only after reviewing the record of the hearing and only if the finding of fact is not supported by substantial evidence. Id. § 21.259(c).  Substantial evidence means more than a mere scintilla; thus, the evidence may preponderate against the decision, yet still amount to substantial evidence. Mireles v. Texas Dep't of Pub. Safety, 9 S.W.3d 128, 131 (Tex.1999).  The Supreme Court of Texas has held that a certified hearing examiner “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery Indep. Sch. Dist. v Davis, 34 S.W.3d 559, 567 (Tex. 2000).  The board of trustees may not supplement, modify or change the finding of fact of a hearing examiner because it does not agree with the weight given to evidence presented before the hearing examiner.  Respondent states that because the hearing examiner “ignored significant credible evidence,” the resulting findings of fact are not supported by substantial evidence.  Respondent is in effect arguing that the hearing examiner should have given greater weight to evidence that it deems credible.  Respondent’s argument fails.  The hearing examiner’s Findings of Fact Numbers 5, 6, 8, 9, and 10 are supported by substantial evidence and should not be supplemented or changed.
Hearing Examiner’s Finding of Fact Number 15 – Relevance
The hearing examiner’s Finding of Fact number 15 states:

Only redacted portions of the Friendswood Police Department report was provided to the attorneys for the school district.  This police report was not complete and was missing at least pages 1-4; 7-20; 24-30; 33-34; 37 and any additional pages exceeding page 39.

Respondent rejected this finding of fact stating “[t]here is no evidence in the record to support this finding of fact because it is irrelevant and immaterial to the ultimate issue in question.”  Evidence is irrelevant if it has no probative value; not tending to prove or disprove a matter in issue.  “The objection that a finding is not relevant is not sufficient to delete or change a finding.  A finding can only be changed if it is not supported by substantial evidence. Tex. Educ. Code § 21.259(c).”  Castillo v. The Board of Trustees of La Villa Independent School District, Docket No. 046-R2-101, (Comm’r Educ. 2001).  The hearing examiner is responsible for determining the relevance and materiality of the evidence presented at the hearing.  The presentation of an incomplete police report to the administration is relevant to this case.  The hearing examiner’s Finding of Fact Number 15 is supported by substantial evidence and, therefore, should not have been changed or rejected by Respondent’s board.
Hearing Examiner’s Findings of Fact Numbers 16, 17 & 18 – the Exculpatory Video

Hearing examiner Findings of Fact Numbers 16, 17 and 18 are in regard to a video tape of three students who were in the woods stating that they did not like Ms. Gibson; that they have a problem with Ms. Gibson; and that other people are going to have a problem with Ms Gibson.  In the video the students are seen digging a hole and talking about burying a gun. Tr. pg 129 line 5 – pg 131 line 10; pg 185, line 19 – pg 18, line 21.  Respondent states that there is no evidence in the record to support these findings.  

Findings of Fact Numbers 16 and 17 refer to the video tape as “exculpatory.”  Respondent argues that the term “exculpatory” is incorrect, and directly contradicted by the evidence in the record.  Respondent argues that the tape is unrelated to the November 30, 2001 incident.  The certified hearing examiner “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery Indep. Sch. Dist. v Davis, 34 S.W.3d 559, 567 (Tex. 2000).  Exculpatory evidence is evidence tending to establish innocence.  The hearing examiner is responsible for making the determination if the video is exculpatory or not.  There is substantial evidence that the video tape is exculpatory.  


Finding of Fact Number 18 states that the students are observed burying “the gun involved in the incident.”  There is no witness testimony or other evidence to support the finding that the gun referred to in the video was the gun used in the incident.  This element of the hearing examiner’s Finding of Fact Number 18 is not supported by substantial evidence.  Finding of Fact Number 18 should, therefore, be modified to state as follows:
Officer Eric Price admitted that he obtained possession of this video tape and that the students discussed their dislike for Ms. Gibson and their intention to bury a gun.  However, Officer Price conceded that he did not take a written statement from the three junior high school students observed on the video tape.  (Tr. P185, L 19-P188, L 12).
Hearing Examiner Finding of Fact Number 19

Hearing examiner Finding of Fact Number 19 states as follows:

FISD produced their expert, Dr. Michael W. Say, a respected Texas public school administrator, who candidly admitted that he would not make a decision regarding a proposed termination of a teacher’s contract without reviewing all of the facts and/or statements concerning the alleged misconduct (Tr. P76, L3-22).

Respondent’s administration argues that this finding of fact is not supported by substantial evidence and, therefore, should be changed.  Dr. Say testifies as follows:


Q.
And, so, you relied upon on a document where you were not given a complete statement nor the student’s name.  That’s correct, isn’t it?


A.
That’s correct.


Q.
Would that be a proper thing for an administrator to do to make a decision without looking at all the student statements?


A.
I was asked to respond given the information, and I did.


Q.
Okay.  If you were the – if you were administrator and you were asked to make a decision without all the statements, would you do that?


A.
No, I would not.

The board may reject or change a finding of fact made by the hearing examiner only if the finding of fact is not supported by substantial evidence.  The hearing examiner’s Finding of Fact Number 19 is supported by substantial evidence and, therefore, may not be changed, supplemented, modified or rejected by Respondent’s board of trustees.
Hearing Examiner’s Finding of Fact Number 20

The hearing examiner’s Finding of Fact Number 20 states as follows:
FISD did not prove that Ms. Gibson’s conduct failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

Respondent argues that this finding of fact is not supported by substantial evidence and should be rejected by the board.  The hearing examiner determines the weight and the probative value of the evidence presented.  The hearing examiner is free to resolve any conflict in the evidence presented.  Montgomery Indep. Sch. Dist. v Davis, 34 S.W.3d 559, 567 (Tex. 2000).  The hearing examiner’s Finding of Fact Number 20 is supported by substantial evidence and, therefore, should not have been rejected by the board.
Hearing Examiner Finding of Fact Number 21 – No Testimony

The hearing examiner’s Finding of Fact Number 21 states: “There was no testimony admitted that the two reports by Ms. Gibson on November 30, 2001, were false.”  Testimony from Mary Lanz is as follows:


Q.
Based on your experience with your classroom and its location, do you believe a gunshot could have been fired outside of your building and you not hear it?


A.
I don’t think so.

Tr. Pg. 207, L 19-23.  Although this testimony does not explicitly say, “the two reports made by Ms. Gibson are false”, it is testimony that indicates that the reports made by Ms. Gibson were false.  The hearing examiner is free to determine the credibility and weight to be given to the testimony.  But when the testimony exists, even if the hearing examiner determines that it should be given no weight, a finding of fact indicating that there is “no testimony” is not supported by substantial evidence.  The hearing examiner’s Finding of Fact Number 21 is not supported by substantial evidence.  Respondent rightly rejected the hearing examiner’s Finding of Fact Number 21.  However, Respondent adopted the following finding of fact as its replacement:
The preponderance of the evidence reveals that Ms. Gibson made two false reports on November 30, 2001 regarding the time of the gunshot on that date, including, without limitation, the testimony of Mary Lantz and Chase M., indicating that no shot was fired at 9:11 a.m. as reported by Ms. Gibson.  Further, she falsely reported the alleged gunshot incident to the school office, her principal, Rebecca Hillenburg, then-superintendent Walter Wilson, and then-Assistant Superintendent Patricia Hanks.  Thus, the board specifically finds Ms. Gibson did make false reports.

The board of trustees does not have the authority to make its own determination of the preponderance of the evidence that was presented before the hearing examiner, and it cannot make additional findings of fact based on such a determination.  Davis v. Montgomery, Id.

Hearing Examiner Finding of Fact Number 22 – Good Cause

The hearing examiner’s Finding of Fact Number 22 states as follows:  “Good cause did not exist for the termination of the continuing contract of employment between Ms. Gibson and FISD.”  Respondent argues that “good cause” is not a finding of fact and is actually a conclusion of law.  Case law holds that “good cause” is a finding of fact:  

In the case of Ball v. Kerrville Indep. Sch. Dist., 504 S.W.2d 791, 799 (Tex. Civ. App.-San Antonio 1973, writ ref’d n.r.e.) the court held “The implied finding of fact that there did not exist good cause for terminating Ball’s contract is a finding of fact.”  This case is particularly important because it is a teaching contract case.  However, even in non-teaching contract cases, “good cause” is a finding of fact.  Dixie Glass v. Pollak, 341 S.W.2d 530, 544 (Tex. Civ. App.-Houston 1960, writ ref’d n.r.e.).
Nassar v. Dallas Independent School District, 001-R2-902 (Comm’r Educ. 2002).  There is substantial evidence to support the hearing examiner’s finding of fact that good cause did not exist to terminate Petitioner’s teaching contract.  The hearing examiner’s Finding of Fact Number 22 is supported by substantial evidence and should not have been changed by the board.
Hearing Examiner’s Conclusion of Law Number 6

The hearing examiner’s Conclusion of Law Number 6 states as follows:

The appeal by the Respondent, Ms. Gibson, was conducted pursuant to the Texas Education Code, Subchapter F, § 21.256, and the findings of fact were published pursuant to a preponderance of the evidence.

Respondent’s board rejected this conclusion of law because “the findings of fact published by the hearing examiner were not established by a preponderance of the evidence.”  This conclusion of law merely recognizes that preponderance of evidence is the standard to be applied by certified hearing examiners.  The hearing examiner’s Conclusion of Law Number 6 is a correct statement of law.

Conclusion


Substantial evidence is more than a scintilla of evidence, but the evidence in the record may preponderate against the recommendation of the hearing examiner and nonetheless amount to substantial evidence.  The certified hearing examiner, as the finder of fact, determines the weight to be given evidence and the testimony of witnesses.  A finding of fact may not be changed or rejected for lack of relevance.  Good cause is a finding of fact.  The hearing examiner’s Finding of Facts Numbers 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 19, 20, and 22 are supported by substantial evidence.  The hearing examiner’s Finding of Fact Numbers 14 and 18 are partially supported by substantial evidence and, therefore, should be modified as previously stated herein.  The hearing examiner’s Finding of Fact Numbers 4 and 21 are not supported by substantial evidence and, therefore, should be rejected.  But even when the proper changes are made to the findings of fact, the only conclusion that can be drawn is that Respondent lacks good cause to terminate Petitioner’s contract.  Respondent’s decision to terminate Petitioner’s contract for good cause was arbitrary and capricious, not supported by substantial evidence and unlawful.  Petitioner’s appeal should be granted.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The hearing examiner’s conclusions of law are adopted as if set forth fully herein.

3.
The hearing examiner’s Findings of Fact Numbers 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 19, 20 and 22 are supported by substantial evidence.

4.
The hearing examiner’s Findings of Fact Numbers 14 and 18 are partially supported by substantial evidence and should, therefore, be modified.
5.
The hearing examiner’s Findings of Fact Numbers 4 and 21 are not supported by substantial evidence and should, therefore, be rejected.

6.
Substantial evidence is more than a scintilla of evidence.  The evidence in the record may preponderate against the recommendation of the hearing examiner and nonetheless amount to substantial evidence.
7.
A hearing examiner’s finding of fact can only be changed by the board if it lacks substantial evidence.

8.
The hearing examiner is the sole judge of the credibility of the evidence and the weight to be given to the evidence.

9.
A hearing examiner’s finding of fact may not be supplemented, modified, changed or rejected because the board believes that evidence should be weighed differently.

10.
Relevance is determined by the hearing examiner.  Evidence is irrelevant if it has no probative value; not tending to prove or disprove a matter in issue.  

11.
A finding of fact in a hearing examiner’s recommendation may not be supplemented, modified, changed or rejected because it is not relevant in the determination of the board.  


12.
A finding of fact may not be changed or rejected for lack of relevance, but only for lack of substantial evidence.


13.
Exculpatory evidence is evidence tending to establish innocence.  The hearing examiner determines if evidence is exculpatory based on the hearing examiner’s evaluation of credibility and weight of that evidence.  


14.
The hearing examiner determines the preponderance of the evidence based on the credibility and weight assigned to the testimony and other evidence admitted into evidence.


15.
A hearing examiner’s determination of the lack of “good cause” for termination of a teacher contract is a finding of fact.


16.
Good cause does not exist for the termination of Petitioner’s contract of employment.

17.
Respondent’s decision to terminate Petitioner’s continuing contract for good cause is arbitrary, capricious, not supported by substantial evidence and unlawful.

18.
Respondent shall reinstate Petitioner and pay her any back pay and employment benefits from the time of discharge.  Instead of reinstating Petitioner, Respondent may pay Petitioner one year’s salary from the date of its vote to do so.  Tex. Educ Code § 21.304(e)(f).


19.
Petitioner’s appeal should be granted.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.  Respondent shall reinstate Petitioner and pay her any back pay and employment benefits from the time of discharge.  Instead of reinstating Petitioner, Respondent may pay Petitioner one year’s salary from the date of its vote to do so.

SIGNED AND ISSUED this 21st day of JANUARY, 2003






_____________________________________






ROBERT MULLER
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