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Statement of the Case


Petitioner, Kathleen Nugent, appeals the action of Respondent, Dallas Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by Craig A. Capua, Attorney at Law, Dallas, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that this appeal be remanded to the district with instructions to provide Petitioner the grievance process provided for property or liberty interest hearings.  Exceptions and replies were timely filed and considered.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner had a written employment contract with Respondent for the 2000-2001 school year.  This was not a Texas Education Code Chapter 21 contract.
2.
Respondent voted to nonrenew Petitioner’s contract at the end of the 2000-2001 school year.

3.
Respondent filed a grievance concerning the nonrenewal of her contract.  This grievance was consolidated with an earlier grievance concerning being placed on probation.
4.
Respondent’s policies require in cases involving a property or liberty interest that three member tribunals hear grievances at Level III and mandate that the administration has the burden of proof.

5.
Petitioner’s consolidated grievance involves a property or liberty interest.

6.
Despite Petitioner’s objections, her case at Level III was heard by a single hearing officer and the burden of proof was placed on her.

7.
Respondent failed to make an audible recording of the August 8, 2001 evidentiary hearing before the hearing officer.  Respondent lacks an excuse for doing so.

8.
The Petition for Review alleges that Petitioner was not given the type of hearing required by Respondent’s policies.

9.
Petitioner was not given the type of hearing required by Respondent’s policies.

Discussion

Petitioner contends that Respondent improperly nonrenewed her contract.  In particular, Petitioner argues that Respondent failed to provide her with the type of hearing required by policy and failed to appraise her work in violation of policy.  Petitioner also argues that she prevails because Respondent failed to make a recording of the evidence.  Respondent asserts that Petitioner has contracted away her right to contest the nonrenewal, that Petitioner has no property interest, and that Respondent did not violate its policies.
Jurisdiction

Petitioner held a written employment contract with Respondent.  However, that contract was not a Chapter 21 teaching contract.  The Commissioner does have jurisdiction over violations of written employment contracts that cause or would cause monetary harm.  Tex. Educ. Code § 7.057(a)(2)(B).  Petitioner’s underlying case is based on a claimed violation of a written employment contract.  Petitioner contends that Respondent violated its policies in taking away her contract.  In particular, Petitioner contends that the wrong tribunals heard her grievance and used the wrong standard of proof.  Petitioner argues that she was entitled to the standards that apply to allegations concerning property and liberty interests.  Petitioner also claims that appraisal policies were not followed.  
The grievance policy is found to be a material portion of Petitioner’s contract.  Myrtle Springs Reverted Indep. Sch. Dist. v. Hogan, 705 S.W.2d 707 (Tex. Civ. App.-Texarkana 1985. writ ref’d n.r.e.).  Hence, a violation of the grievance policy is a violation of Petitioner’s contract.  Because the issue before Respondent was whether Petitioner’s contract was wrongly taken away and a ruling by a different tribunal using a different standard of proof could result in a ruling that Petitioner is entitled to a new contract, Petitioner has stated a violation of a written employment contract that could lead to monetary harm.  The Commissioner has jurisdiction over the Petition for Review.
Waiver


Respondent contends that Petitioner has contractually waived her right to appeal this case before the Commissioner.  Respondent notes that paragraph 10 of Petitioner’s employment contract holds that the board’s decision as to nonrenewal “is final and may not be appealed.”  However, one cannot contract out of Texas Education Code section 7.057 in an employment contract
.  To allow districts to offer employment contracts that took away rights guaranteed by the Texas Education Code would make the Texas Education Code a compellation of suggestions.  Roberts-Quintyn v. Wilmer-Hutchins Independent School District, Docket No. 195-R2-697 (Comm’r Educ. 1997).  Petitioner cannot waive in an employment contract her right to file an appeal under Texas Education Code section 7.057.
Record


There is not a tape recording of the full evidentiary portion of Petitioner’s grievance.  The evidence concerning this grievance was taken at a two day hearing before a hearing examiner.  While Respondent argues that an attempt was made to tape record this hearing, there are no tapes of the August 8, 2001 evidentiary hearing in the local record.  Petitioner brought up this issue before the board of trustees, but the administration did not respond to this argument.  It is, therefore, concluded that Respondent failed to make a tape and there is no excuse for this failure.  To determine whether a contract violation occurred would require considering evidence that may have been presented on August 8, 2001.   Hence, it is concluded that Petitioner’s factual allegations are true.  Taylor v. Marshall Independent School District, Docket No. 130-R10-297 (Comm’r Educ. 1997).  Since Petitioner contends that Respondent failed to give her a hearing before the proper tribunal and applied the wrong standard of review, it is concluded that Petitioner was not given a proper hearing.  The remedy of a violation of due process is usually a requirement that due process be given.  This case should be remanded for a hearing before the proper tribunal to apply the proper standards.  
Conclusion

Because Respondent failed to supply the full local record, without extenuating circumstances, and the record would be necessary to determine whether Petitioner was given the type of hearing required by policy, it is determined that Petitioner was not given the type of hearing required by policy.  The proper remedy for this failure of due process is to remand this case to Respondent so that the proper hearing may be given.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(B).

2.
A teacher cannot, through an employment contract, waive the right to appeal to the Commissioner a violation of a written employment contract that causes monetary harm.

3.
Petitioner did not waive the right to appeal to the Commissioner a violation of a written employment contract that causes monetary harm.

4.
If a district does not provide a record that meets the requirements of Texas Education Code section 7.057, and the record would be necessary to resolve an issue in the case, barring extenuating circumstances, the Petitioner prevails on that issue.
5.
Since Respondent did not provide a record that meets the requirements of Texas Education Code section 7.057, and the record is necessary to resolve an issue in the case, and no extenuating circumstances are present, Petitioner prevails on the issue that she was not given a hearing in accordance with Respondent’s policy.

6.
Because Petitioner was not given a proper hearing, this case should be remanded to Respondent with instructions to provide Petitioner the grievance process provided for property or liberty interest hearings.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that this appeal be remanded to Respondent with instructions to provide Petitioner the grievance process provided for property or liberty interest hearings.

SIGNED AND ISSUED this 30TH day of JULY, 2003.
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ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






BY DESIGNATION
� It should be noted that a teacher in a settlement agreement, which is a contract, may give up the right to appeal to the Commissioner.
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