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DECISION OF THE COMMISSIONER’S DESIGNEE

Petitioner, Meryl Goodfriend, complains of the decision of Respondent, Houston Independent School District, to terminate her continuing contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Miles T. Bradshaw, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact of the certified hearing examiner, which were adopted in full by the board of trustees, are adopted as if set out in full.   
Discussion

Petitioner contends that Respondent improperly terminated her continuing contract.  In particular, Petitioner contends that Respondent terminated her contract for actions that occurred in other school years and there is not good cause for the termination of her contract.
Contract Year


Petitioner contends that Respondent was barred from bringing a termination case against her contract because the proposal to terminate her contract was not made until June 13, 2002, and she was not notified of this until August 26, 2002.  She contends that Respondent’s action violates the prohibition against taking actions against a teacher’s contract for acts that occurred in prior years.  In particular, she cites the cases of Clark v. La Marque Independent School District, Docket No. 238-R2-897 (Comm’r Educ. 1997); Gwozdz v. Fort Worth Independent School District, Docket No. 154-R8-497 (Comm’r Educ. 1998); and Everton v. Round Rock Independent School District, Docket No. 070-R2-1091 (Comm’r Educ. 1995).  Respondent contends that this doctrine does not apply at all to continuing contract cases.  Neither party is entirely correct as to the nature of this doctrine.
Term Contract


The general rule that a district cannot take action against a teacher’s contract for actions taken in a prior school year is not an absolute bar.  It is a doctrine based on the principle of waiver.  Clark v. La Marque Independent School District, Docket No. 238-R2-897 (Comm’r Educ. 1997).  There is no provision in the Texas Education Code which states that contract action can only be brought concerning incidents in the present school year.  Nonetheless, waiver can apply to a school district’s action.  Grigsby v. Moses, 31 S.W.3d 747, 749-750 (Tex. App.-Austin 2000, no pet.).  A school district should issue a notice of proposed termination or nonrenewal within a reasonable amount of time from when the district is fully aware of the teacher’s actions.  If it fails to do so, waiver may be found in the appropriate circumstances.  While the rule applies to both term and continuing contracts, it applies with much greater force to term contracts.  
Most often, term contracts have a one-year term.  When a school district with full knowledge of a teacher’s actions takes no action against the teacher and decides to offer the teacher a new contract, the district has waived any right it had to take action against the teacher’s contract for the events in the prior school years
.  If a school district does not have full knowledge of the teacher’s actions or has begun to take action against the teacher, the district has not waived its right to take action against the teacher’s contract.  Further, if the term of the contract is for greater than one year and the district, therefore, does not offer the teacher a new contract, there is a weaker case for waiver.  The particular reason for nonrenewal also needs to be considered.  A district might list repeated violations of policy as a reason for nonrenewal.  This does not mean that all the violations must occur within one year.  Otherwise, the district could not take action for violations of policy that occurred on the last day of the previous school year and the first day of the current school year.  Lastly, prior year conduct can be used to show notice and a pattern of conduct.  Burnett v. Houston Independent School District, Docket No. 172-R2-898 (Comm’r Educ. 1998).  

Continuing Contracts

To a significantly lesser extent, the rule applies to continuing contracts.  A continuing contract can only be ended for “good cause” or a necessary reduction in personnel.  Tex. Educ. Code §§ 21.156, 21.157.  A necessary reduction in personnel is made in reverse order of seniority.  Hence, it is not based on a teacher’s conduct.  If a district contends that a teacher’s actions amount to good cause to end a contract, but the district does not begin taking action for a considerable time period when it is fully aware of what the teacher did, one may seriously question whether good cause exists.  Unlike term contracts, a district does not periodically make a decision to issue a new continuing contract.  Tex. Educ. Code § 21.154.  With continuing contracts, one cannot point to a board vote that a new contract should be issued to a teacher.  While Texas Education Code section 21.156 provides that a teacher “may be discharged at any time for good cause”, this does not mean that a district may document good cause for termination and then wait ten years before giving a teacher notice of proposed termination.  This provision means that in contrast to the nonrenewal of a term contract, which can only occur at the end of the contract term, a district can terminate a continuing contract at any time during the contract.

Applying these standards to the current case, it is concluded that waiver did not occur.  Respondent began to take action during the school year when the events in question occurred.  On May 3, 2002, Petitioner was assigned to a non-classroom position.  On May 22, 2002, the proposed termination of Petitioner’s contract was approved by the Central District Superintendent.  Petitioner’s contract is a continuing contract, not a term contract.  Two of the specific reasons for proposed termination were “repeated failure to comply with official directives” and “repeated and continuing neglect of duties.”  Conduct from the 1999-2000 and 2000-2001 school years was used solely to show notice and a pattern of conduct.  
Good Cause

Petitioner contends that good cause has not been shown.  Petitioner argues that the administration was determined to terminate her contract.  However, the evidence indicates that Petitioner’s performance was problematic.  While in one instance Petitioner was written up six weeks after the fact, Petitioner had abundant timely notice that her performance was not satisfactory.

Petitioner cites to page 1648 of the local record in an attempt to show administration bias.  However, the certified hearing examiner ruled that the document was inadmissible.  (Tr. 575-579).  Petitioner makes no argument as to why that ruling was incorrect and, hence, has failed to challenge it.  Page 1648 of the local record is not relevant to the substantial evidence review.  But even if that portion of the transcript were in evidence, it would not benefit Petitioner.  The portion of the record at issue indicates that there was at one time a debate within the administration as to whether Petitioner’s performance warranted proposing termination.  That a decision was made not to immediately go forward with proposing termination, but to continue documentation, is not proof that the administration was out to get her.  The record does not support a determination that the administration made sure that she could not succeed.  On the contrary, Petitioner had opportunities to correct her behavior but failed to do so.  
Movies

Petitioner questions whether her showing the film “Inherit the Wind” was in any way improper.  Petitioner had previously shown the film “The Displaced Person.”  At that time, Petitioner was given a directive that films needed to be incorporated into lesson plans, all movies needed to be approved by the department chair, and that care should be taken concerning the sensitivities of students.  Petitioner does not challenge Finding of Fact No. 18, which concerned these directives.  The film “Inherit the Wind” is referenced in Findings of Fact Nos. 35 and 49.  These findings focus on the fact that Petitioner never provided any information to show that the movie addressed the TEKS, even after being directed to do so.  “Inherit the Wind” may well be an excellent film, but it is certainly not unreasonable to require films to be incorporated into lesson plans.  A teacher should be able to show how classroom activities relate to what students are supposed to be taught.  Finding of Fact No. 35 also notes that a reprimand was issued by the assistant principal who found the film to be controversial and indicated that parents should have received prior notification.  Whether or not the film should be found to be controversial, if Petitioner had followed the prior directive, the department chair would have had the opportunity to make that decision.  Petitioner may be correct that the faculty handbook may not apply to “Inherit the Wind” because it was not a rental film.  However, Findings of Fact Nos. 35 and 49 do not rest on that distinction.
Petitioner questions the testimony of the expert witness as to the issue of “good cause.”  Petitioner contends that the witness was provided with “a complete script of his testimony” by the district.  This is not the case.  Further, the determination of the credibility of a witness is entrusted to the certified hearing examiner.  Montgomery Independent School District v.  Davis, 34 S.W.3d 559, 567 (Tex. 2000).  The determination that the “good cause” testimony was valid is supported by substantial evidence.
Repeated and Continuing Neglect of Duties

Petitioner contends that her failure to submit grades in a timely manner in October 2001 and April 2002 does not constitute good cause.  She notes that she was not the only teacher who had problems with the new grading system.  While Petitioner’s citation to page 181 of the local record shows that other teachers had some problems, it does not show that other teachers failed to timely submit grades.


Petitioner, without citation to the record, contends that her failure to properly submit attendance cards was minor because it only ultimately involved not signing seven cards.  Even if true, Petitioner neglects to point out that the record shows that she repeatedly disregarded directives concerning attendance cards.
Conclusion
The decision of Respondent to terminate Petitioner’s continuing contract should be affirmed.  It should be emphasized that this case was heard before a certified hearing examiner, who was appointed by the Commissioner.  The board of trustees had limited authority to change the certified hearing examiner’s findings of fact.  Tex. Educ. Code §§ 21.258, 21.259.  It did not do so.  Even if the administration had acted improperly, which it did not, the factual determinations in this case were made by an independent fact finder.  Petitioner directly challenges few of the fifty-five Findings of Fact.  Even if Petitioner were correct as to findings of fact that she directly attacks, she would not prevail.  The findings that were not directly challenged are sufficient to support the termination of Petitioner’s contract.  Petitioner attempts to show that the process was unfair.  However, Petitioner’s claims that the administration was out to get her, and that an expert witness was not credible, are not supported by the record.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.
2.
The Conclusions of Law of the certified hearing examiner, which were adopted by the board of trustees, are adopted as if set out in full with the exception of Conclusion of Law No. 1. 

3.
A school district should issue a notice of proposed termination or nonrenewal within a reasonable amount of time from when the district is fully aware of the teacher’s actions in question.  If it fails to do so, waiver may be found in the appropriate circumstances. 
4.
The doctrine set forth in Conclusion of Law No. 3 has particular application in cases of nonrenewal.  When a school district, with full knowledge of a teacher’s actions, takes no action against the contract and decides to offer the teacher a new term contract, the district has waived any right it had to take action against the teacher’s contract for the events in the prior school year.  However, if a school district does not have full knowledge of the teacher’s actions, or has begun to take action against the teacher, the district has not waived its right to take action against the teacher’s contract.  If the reason for proposed nonrenewal is repeated violations, prior year violations may be used.
5.
The doctrine set forth in Conclusion of Law No. 3 is less applicable to continuing contract cases because continuing contracts do not have a particular term.  In deciding whether waiver occurs concerning a continuing contract it is also necessary to determine did the district have full knowledge of the teacher’s actions; has the district begun to take action against the teacher; and does the reason for taking action include a claim of repeated violations of policy.  Tex. Educ. Code § 21.154. 

6.
Even if waiver bars a district from using a prior year’s violation as an independent cause for proposing contract action, prior year violations can be used to show notice and a pattern of conduct.

7.
Respondent was not barred by waiver from using events in the 2001-2002 school year as independent reasons to terminate Petitioner’s contract
.

8.
Respondent’s decision to terminate Petitioner’s contract should not be overturned for lack of good cause.
9.
Respondent’s decision to terminate Petitioner’s contract is supported by substantial evidence; is not arbitrary and capricious; and is not unlawful. 

10.
Petitioner’s appeal should be denied.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal is denied.


SIGNED AND ISSUED this 5th day of September 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER, 





BY DESIGNATION

� Even in this case, exceptions could apply.  For example, a district cannot pay a teacher who lacks a valid certificate.  Tex. Educ. Code § 21.053(b).  


� Because Respondent’s Decision only used events in the 1999-2001 school years to show notice and pattern of conduct, the question of whether those events could be used as independent grounds is not properly before the Commissioner.
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