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Statement of the Case


Petitioner, Brady Davis, appeals the termination of his continuing contract under Texas Education Code section 21.301.


Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by A. Elizabeth Colvin, Attorney at Law, Austin, Texas.  Respondent is represented by Zinetta A. Burney, Attorney at Law, Houston, Texas. 

Findings of Fact

After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, it is concluded that the following findings are supported by substantial evidence:


1.
Petitioner Brady Davis was employed by Respondent North Forest Independent School District under a continuing contract.  During the events in question, his assignment was Interim Director of Maintenance.

2.
Respondent proposed the termination of Petitioner’s continuing contract of employment.  A hearing was held before a certified hearing examiner pursuant to Tex. Educ. Code section 21.251 and the examiner recommended that the district’s recommendation to terminate not be upheld.  The board of trustees voted to terminate Petitioner’s employment on March 10, 2003.  Petitioner timely filed his appeal pursuant to Tex. Educ. Code section 21.301.

3.
Respondent’s answer and filing of the local record were due on April 21, 2003.  Respondent filed its answer on April 10, 2003 and filed the local record on May 9, 2003.  

4.
Petitioner filed a motion for summary judgment, asserting that he is entitled to judgment as a matter of law based upon Respondent’s failure to timely file the local record.
Discussion and Further Findings


Tex. Educ. Code section 21.301(b) requires that the school district file the record of the local hearing not later than the twentieth day after the date that the petition for review is filed.  The Commissioner is required to review the record of the hearing and the argument before the board of trustees or the board subcommittee.  The local record must contain a certified court reporter transcription of the local hearing.  19 Tex. Admin. Code § 157.1071(c).

Respondent timely filed its response and the transcript of the hearing before the board on April 10, 2003; however, the filing did not contain the full decision of the board with the modifications to the findings of fact and conclusion of law number 9.  Rather, the board voted only on the ultimate outcome to reject the recommendation of the certified hearing examiner and to approve the superintendent’s recommendation to terminate the employment of Petitioner.  The April 10, 2003 filing did not contain the record of the hearing before the certified hearing examiner.  Respondent filed the record of the hearing eighteen days late on May 9, 2003, apparently explaining that there was confusion concerning the location of the original transcript.  


The portion of the record that was timely filed on April 10, 2003 did not include the hearing exhibits or the transcription of the hearing before the certified hearing examiner.  Thus, the record did not meet the statutory and regulatory requirements.  The requirements are mandatory and cannot be modified.  Duncum v. San Benito CISD, Docket No. 107-R1-600 (Comm’r Educ. August, 2000).  Having failed to meet its burden to timely produce all portions of the local record,  Respondent is not entitled to prevail.  There being no timely filed evidentiary record, substantial evidence does not exist to support the decision of the board of trustees.  See Moses v. Fort Worth Independent School District, 977 S.W.2d 851 (Tex. App.—Fort Worth 1998) (“We hold that section 21.301 of the education code creates a mandatory requirement that the school district file the entire local record not later than the 20th day after the petition for review is filed...”).

Petitioner filed a motion for summary judgment based upon Respondent’s failure to file the local record mandated by law.  There being no genuine issue of material fact, Petittioner is entitled to judgment as a matter of law.  Petitioner’s motion for summary judgment and his appeal are granted and Petitioner is entitled to reinstatement and back pay and employment benefits from the time of discharge or suspension until reinstatement.  In lieu of reinstatement, Respondent may pay Petitioner one year’s salary to which Petitioner would have been entitled from the date on which Petitioner would have been reinstated.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code section 21.301.


2.
Respondent failed to comply with Texas Education Code section 21.301(b) and Texas Administrative Code Title 19, section 157.1071(c) when it did not timely file a complete local record.  

3.
Due to the absence of an evidentiary record, Respondent’s decision to terminate the employment contract of Petitioner is not supported by substantial evidence.

4.
No genuine issue of material fact exists and Petitioner is entitled to judgment as a matter of law.

5.
Petitioner’s motion for summary judgment should be granted.

6.
Petitioner’s appeal should be granted.

7.
Petitioner is entitled to reinstatement with back pay and employment benefits from the time of discharge or suspension until reinstatement.  In lieu of reinstatement, Respondent may pay Petitioner one year’s salary to which Petitioner would have been entitled from the date on which Petitioner would have been reinstated. Tex. Educ. Code § 21.204(e), (f).
O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED, and 

FURTHER ORDERED that Petitioner be reinstated with back pay and employment benefits from the time of discharge or suspension until reinstatement.  In lieu of reinstatement, Respondent may pay Petitioner one year’s salary to which Petitioner would have been entitled from the date on which Petitioner would have been reinstated.

SIGNED AND ISSUED this 20th day of May, 2003.
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