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Statement of the Case


Petitioner, S. L. W., on behalf of P. W., appeals the action of Respondent, Crandall Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by Lydia Perry, Attorney at Law, Dallas, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions and replies were timely filed and considered.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1. Petitioner’s daughter attends Respondent’s schools.
2. Respondent has adopted the following dress policy:

Effective the 2001-2002 school year, the Crandall Independent School District will require all students in all schools to adhere to the following standardized student dress code.

Shirts, Blouses, Turtlenecks

Style:
Collared, knit, buttoned polo or dress style buttoned shirts/blouses (long or short sleeved), turtlenecks.

Color:
Limited to White, Yellow, Red, Navy Blue, Black (solid, single colors with no contrasting trim).

· All shirts, blouses and turtlenecks must be tucked in at all times.

· Crandall school logos only (no larger than 3 x 3 inches)- optional.

· All shirts and blouses must be buttoned from the first button past the collar.

· Shirts/blouses with cap sleeves are not allowed.

Slacks, Pants, Shorts, Skirts, and Skorts
Style:
Pleated or flat front docker-style slacks or pants (belted and full length); walking-style shorts.  All pockets must be inset.

Color:
Limited to Khaki, Navy Blue, Black (solid, single colors).
· Slacks and pants must be worn at the waist, and be properly hemmed or cuffed.

· Belts (black or brown) must be worn at all times-optional for grades PK-5.

· Logos or labels must not be larger than 1 inch x 1 inch.

· Baggy style legged slacks or pants are not allowed.

· Shorts, skirts, skorts length must be no more than 3 inches above the top of the knee cap (in both front and back).

· No cargo or carpenter style pants.
· Skirts may have a kick-pleat (no more than 3 inches above the top of the knee), but not a slit.

Jumpers

Style:
V-neck, square neck, or round neck.

Color:
Limited to Khaki, Navy Blue, Black (solid single colors).

· Jumpers must be no more than 3 inches above the top of the knee-cap (in both front and back).
· Uniform shirt, blouse, or turtleneck must be worn under the jumper at all times.
· Kick pleats are allowed (no more than 3 inches above the top of the knee; slits are not allowed.

· Dresses are not considered jumpers.

Shoes, Socks, Hose/Tights, Belts

Color (socks):

White, Navy Blue, Black or Khaki (solid, single colors).

Color (hose/tights):
White, Navy Blue, Black, Khaki, or flesh tone (solid, single colors).

Color (shoes):
Brown or Black leather like shoes (tie or loafer-type), or Brown or Black boots (no para-military type boots), tennis shoes or sandals with heal straps.

Color (belts):

Brown or Black dress type.

Outerwear: Sweatshirts, Vests, Sweaters

Color:
Limited to White, Yellow, Red, Navy Blue, Black (solid, single colors).
· Sweatshirts, vests, and sweaters must be appropriately sized in the shoulders, sleeves, and length; and must be worn over uniform shirt, blouse, or turtle neck.

· Crandall school logo only-optional.

Other Guidelines

· Leather, suede, vinyl, corduroy, and denim materials are not allowed except for coats, jackets, and windbreakers.

· Coats may be worn in accordance with appropriate weather conditions.

· Spandex, nylon, or stretch-type materials not allowed.
· Clothing can be no more than one size larger than the student’s measurements; nor may a garment be too tight.

· Caps, hats, and head coverings inside the building are not allowed.

· Overall pants, overall shorts, and overall jumpers are not allowed.

· Wind shorts/pants, athletic shorts/pants, sweat shorts/pants are not allowed except in P.E./Athletics.

· Students must comply with district standards for grooming and accessories as outlined in the student handbook.

· Clothing items cannot be worn in any way that reflects gang affiliation, conceals contraband, or creates a distraction.

· All clothing must be properly hemmed.

· Dress code problems that arise will be addressed at the discretion of the campus principal.
3.
Petitioner’s daughter has worn polo shirts.
4.
Petitioner admits that red and yellow can be feminine colors.

5.
Petitioner’s daughter has worn uniforms for dance classes and Brownies.

6.
Petitioner made written philosophical and religious objections to Respondent’s uniform policy.

7.
Petitioner’s philosophical objections to the uniform policy are not bona fide because Petitioner’s daughter wears uniforms in other contexts where her philosophical objections would apply. 
8.
Petitioner has a bona fide religious belief that women are not to dress like men.

9.
Petitioner has a bona fide religious belief that khaki, navy blue, and black are not feminine colors.

10.
Petitioner’s daughter cannot dress both in accordance with her bona fide religious beliefs and Respondent’s dress policy.

Discussion

Petitioner contends that her daughter should be granted an exemption from Respondent’s uniform policy
 because she has provided written bona fide religious and philosophical objections to the policy.  Under Texas Education Code section 11.162(c), students are entitled to an exemption from a school’s uniform policy if their parents state in writing a bona fide religious or philosophical objection to the policy.
Philosophical Objections

Petitioner objects to Respondent’s uniform policy because it fosters uniformity, making all children the same; limits parental authority
; and limits children’s opportunity to learn through making choices.  These objections are philosophical objections to the uniform policy.  Kaytie T., b/n/f William and Norma T. v. Forney Independent School District, Docket No. 040-R5-101 (Comm’r Educ. 2002).  
Other Uniforms


The question then becomes whether these are bona fide objections.  Bland v. Forney Independent School District, Docket No. 022-R8-1001 (Comm’r Educ. 2002).  Respondent argues that Petitioner’s daughter has worn uniforms on a number of occasions and that this calls into question the sincerity of Petitioner’s beliefs.  Petitioner’s daughter has worn uniforms for dance classes and has worn a uniform vest to Brownie meetings.  
The Commissioner is directed to decide this case under the substantial evidence standard of review.  Tex Educ. Code § 7.057(c).  Under this standard, the district’s determination must be sustained if any reasonable finder of fact could have reached the same conclusion.  Using the substantial evidence standard, it is concluded that Petitioner’s philosophical objections are not bona fide.  All of Petitioner’s philosophical objections would apply equally to school uniforms and to uniforms worn in other activities.  Hence, Respondent could have concluded that Petitioner’s philosophical objections were not made in good faith.  While Petitioner argues that recreational activities should be treated differently than school, she did not provide a written philosophical reason for why this is so. 
Religious Objections

Petitioner argues that Respondent’s dress code violates her religious belief that women should not dress as men.  She cites Deuteronomy 22:5, “The woman shall not wear that which pertaineth unto a man, neither shall a man put on a woman’s garment: for all that do so are abominations unto the LORD thy God.”  Petitioner argues that Respondent’s dress code would require her daughter to wear men’s clothing.  In particular, she argues that shirts with collars are not feminine and that many of the required colors are not feminine.  Petitioner has provided written religious objections to the uniform policy.  It is not for the Commissioner to determine whether Petitioner has properly interpreted the Bible or what styles or colors are feminine.  
Polo Shirts


The next question is whether Petitioner’s religious objection is a bona fide objection.  Respondent notes that Petitioner would not state when asked whether or not her daughter had worn polo shirts.  This calls into question Petitioner’s objection to shirts with collars, at least as to polo shirts.  Since polo shirts are allowed under Respondent’s policy, Petitioner does not have a bona fide objection to that part of Respondent’s policy that allows polo shirts.  However, a polo shirt is only a portion of an outfit.  If Petitioner has other bona fide objections that result in Petitioner’s daughter not being able to wear a complete outfit, she is entitled to an exemption from Respondent’s uniform policy.
Colors


Petitioner contends that the colors required by the uniform policy are not feminine.  Under Respondent’s policy, shirts, blouses, and turtlenecks must be white, yellow, red, navy blue or black.  Slacks, pants, shorts, skirts, skorts and jumpers must be khaki, navy blue, or black.  Petitioner testified before the board that “I can’t find a girl’s yellow or red polo shirt
.”  (Transcript, p. 19).  This is an admission that yellow and red can be feminine colors.  However, as to khaki, navy blue, and black, it is Petitioner’s contention that they are not feminine colors.  It is not the Commissioner’s place to decide what is or is not a feminine color.  The issues are whether Petitioner has a bona fide belief that certain colors are not feminine and whether Petitioner has a bona fide belief that a girl must only wear feminine colors.  Petitioner does have a bona fide belief that khaki, navy blue, and black are not feminine colors and that a girl must only wear feminine colors.  Because of these bona fide religious objections, Petitioner’s daughter cannot wear skirts, short, skorts, slacks, pants or jumpers in an acceptable color under Respondent’s uniform policy.  Therefore, Petitioner’s daughter is entitled to an exemption from the color requirement for skirts, short, skorts, slacks, pants or jumpers.
Conclusion

Petitioner’s daughter is entitled to an exemption from the color requirement for skirts, short, skorts, slacks, pants or jumpers in Respondent’s uniform policy because her mother holds bona fide religious beliefs that women are not to dress as men and that black, navy blue and khaki are not feminine colors.   Petitioner’s daughter must wear skirts, short, skorts, slacks, pants or jumpers in a solid color; however, the color is not limited to black, navy blue or khaki.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A student is entitled to an exemption from a school district’s uniform policy if a parent states in writing a bona fide religious or philosophical objection to the policy, as determined by the board of trustees.  Tex. Educ. Code § 11.162(c).
3.
Petitioner is not entitled to an exemption from Respondent’s uniform policy based on her philosophical beliefs because those beliefs are not bona fide.  Tex. Educ. Code § 11.162(c).

4.
Because Petitioner’s daughter cannot dress both in accordance with Petitioner’s bona fide religious beliefs and Respondent’s uniform policy, Petitioner’s daughter is entitled to an exemption under Texas Education Code section 11.162(c).  Petitioner’s daughter must wear skirts, short, skorts, slacks, pants or jumpers in a solid color; however, the color is not limited to black, navy blue or khaki.
5.
Petitioner’s appeal is granted as specified in Conclusion of Law No. 4.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

Petitioner’s daughter must wear skirts, short, skorts, slacks, pants or jumpers in a solid color; however, the color is not limited to black, navy blue or khaki.
ORDERED that Petitioner’s appeal be, and is hereby, GRANTED as specified in Conclusion of Law No. 4.

SIGNED AND ISSUED this 9th day of SEPTEMBER, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER






BY DESIGNATION
� The Respondent does not dispute Petitioner’s contention that Respondent’s policy requires uniforms.  Hence, whether Respondent’s policy is a uniform policy or a dress code is not an issue in this case.


� Petitioner also makes this objection as a religious objection.  But whether it is a religious or philosophical objection, the analysis is the same.


� If a garment was truly impossible to procure, a parent would have a valid argument concerning that garment.
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