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Statement of the Case


Petitioner, Aurora Rios, appeals the action of Respondent, Pharr-San Juan-Alamo Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by Carlos Hernandez, Jr., Attorney at Law, Edinburg, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
The Petition for Review alleges that Petitioner was not promoted due to age and sex discrimination.  It does not allege a violation of the Texas Education Code or the rules adopted under the Texas Education Code.  It also does not cite to any age or sex discrimination law.
2.
By order of August 29, 2002, it was found that the Petition for Review failed to invoke the jurisdiction of the Commissioner.  Petitioner was given until September 12, 2002 to replead, and was informed that a failure to replead could lead to the case being dismissed.

3.
Petitioner has not filed a Supplemental or Amended Petition for Review.

Discussion

Petitioner contends that Respondent has not promoted her due to sex and age discrimination.  Respondent denies these allegations and argues that the Commissioner lacks jurisdiction to hear this case.
Jurisdiction


Under Texas Education Code section 7.057, the Commissioner has jurisdiction over violations of the school laws of this state and violations of written employment contracts that cause or would cause monetary harm.  The “school laws of this state” are defined to be the first two titles of the Texas Education Code and the rules adopted under those titles.  Tex. Educ. Code § 7.057(f)(2).  Petitioner has not alleged a violation of the school laws of this state.

Petitioner’s claims of age and sex discrimination could perhaps be part of a contract claim.  The Texas Supreme Court has held that, “Laws which subsist at the time and place of making a contract.  .  .  enter into and form part of it, as if it were expressly referred to or incorporated in its terms.”  Central Education Agency v. West, 783 S.W.2d 200, 201 (Tex. 1989).  However, the Commissioner has held that when a statute is incorporated into a contract, the statute’s enforcement mechanism is also incorporated into the contract.  Barborak v. Oakwood Independent School District, Docket No. 224-R3-797 (Comm’r Educ. 1999).  Age and sex discrimination laws normally have their own enforcement provisions.  However, Petitioner has not even cited which age or sex discrimination laws that she believes were violated.  Petitioner has not pled a contract cause of action under Texas Education Code section 7.057 (a)(2)(B).  Petitioner was given an opportunity to replead but failed to do so.  

Conclusion

This cause should be dismissed for lack of jurisdiction.  Petitioner has failed to plead a cause of action that the Commissioner has jurisdiction over.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
Petitioner has failed to allege a violation of the school laws of this state.  Tex. Educ. Code § 7.057(a)(2)(A).

3.
Petitioner has failed to allege a violation of a written employment contact that causes or would cause monetary harm. Tex. Educ. Code § 7.057(a)(2)(B).

4.
This case should be dismissed for lack of jurisdiction.  19 TAC § 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 12th day of AUGUST, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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