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Petitioner, Mary Bosworth, complains of the decision of Respondent, East Central Independent School District, to nonrenew her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Dohn S. Larson, Attorney at Law, Austin, Texas.  Respondent is represented by Robert Russo, Attorney at Law, San Antonio, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence and are the Findings of Fact that can best support Respondent’s decision:

1.
Petitioner was employed by Respondent under a teaching term contract for the 2002-2003 school year.  Petitioner has taught marketing dynamics, marketing management, entrepreneurship, retailing, professional selling and strategies forensics in Respondent’s marketing career technology program.
2.
Petitioner holds a Texas Teaching Certificate for Vocational Marketing Education (Grades 6-12).  Petitioner holds no other Texas Teaching Certificate.

3.
Respondent’s policy DFF (Local) provides under the caption “General Grounds”:

A reduction in force may take place when the Board determines that a financial exigency or program change requires the discharge or nonrenewal of one or more employees.  Such a determination constitutes sufficient cause for discharge or nonrenewal.

4.
Respondent’s policy DFF (Local) provides under the caption “Scope of Reduction”:

When a reduction in force is to be implemented, the Superintendent may assist the Board by making recommendations to the Board regarding the employment areas to be affected.  In determining affected employment areas, the Board may combine or coordinate employment areas, as defined below (e.g., the Board may combine” elementary programs” and “compensatory education programs” to identify an employment area of “elementary compensatory education program”).

5.
Respondent’s policy DFF (Local) provides under the caption “Employment Areas”:
Employment areas include, but are not limited to:

1. Elementary grades, levels, subjects, departments, or programs.

2. Secondary grades, levels, subjects, departments, or programs.

3. Special programs, such as gifted and talented, bilingual/ESL programs, special education, compensatory education, and migrant education.  Each special program is a separate employment area.

4. Counseling programs.

5. Library programs.

6. Nursing and other health service programs.
7. An educational support program, that does not provide direct instruction to students.

8. Other Districtwide programs.

9. An individual campus.

10. Any administrative position(s), unit, or department.

11. Other contractual positions.

6.
Respondent’s policy DFF (Local) provides under the caption “Criteria for Decision”:

Using the following criteria, the Superintendent shall recommend to the Board employees within the affected employment area(s) for discharge or nonrenewal because of a reduction in force.  These criteria are listed in order of importance; the Superintendent shall apply them sequentially to the extent necessary to identify the employees who least satisfy the criteria and therefore are subject to the reduction in force, i.e. if all necessary reductions can be accomplished by applying the certification criteria, it is not necessary to apply the performance criteria, etc.

1. Certification: Appropriate certification and/or endorsement for current or projected assignment.

2. Performance: Effectiveness as reflected by appraisal records and other written evaluative information.

If the Superintendent in his or her discretion decides that the documented performance differences between two or more reduction in force prospects are too insubstantial to rely upon, he or she may proceed to apply criterion 3 and, thereafter and to the extent needed, criterion 4.

3. Seniority: Length of service in the District.

4. Professional Background: Professional education and work experience related to the current or projected assignment.

7.
Respondent’s policy DFF (Local) provides under the caption “Consideration for Available Positions”:
Once the Superintendent has identified the appropriate employees in the affected area(s), those employees shall be considered for other available positions for which they are qualified up to the date of a hearing requested in accordance with the provisions below.

8.
Respondent’s policy DFF (Local) provides under the caption “Notice and Hearing”:
After considering the Superintendent’s recommendation, and if no vacancies exist for which the identified employees are qualified, the Board shall determine the employees to be proposed for discharge or nonrenewal as appropriate.  The Superintendent shall provide each employee written notice of the proposed action, including a statement of the reason(s) requiring such action and notice that the employee is entitled to a hearing.
9.
On March 13, 2003, Respondent’s board of trustees voted “to take East Central [High School] to a seven-period day with a request to staff to provide a list of electives which have the least amount of student scholarships provided by each program so that the Board can review each program before their reassignment.”  Previously, East Central High School used a block schedule.  By moving to a seven-period day, substantial savings would be accomplished due to the reduced need for staff.
10.
On March 27, 2003, Respondent’s board of trustees voted that “the program change at East Central High School requires the non-renewal of several employees of the District.”

11.
On March 27, 2003, Respondent’s board of trustees voted that “the affected areas of program change at East Central High School include elective offerings (see attachment), as well as the listed Enrichment Curriculum as presented.”  The list of electives included business.  The enrichment curriculum by policy includes economics, with emphasis on the free enterprise system and its benefits; and career and technology education.  
12.
On April 1, 2003, the superintendent and other administrators decided to first consider programs, not individuals, in determining who would be recommended for nonrenewal.  The criteria used (not in any order of importance) were:

a. Number of students served (historical as well as current data)

b. Quality of program

c. Fit with the seven period day

d. Alternative programs (similar in nature)

e. Requirement for graduation?

f. How does it connect with the local economy and driver industries? (future labor trends)

g. Cost of maintaining the program over time.

13.
Based on the criteria found in Finding of Fact No. 12, the superintendent decided that the marketing career technology program should be eliminated.  Petitioner was the only teacher in the marketing career technology program.

14.
The superintendent did not apply the criteria found in Finding of Fact No. 6 to all the employees in the affected areas of employment.
15.
At the April 8, 2003 board meeting, the superintendent recommended the nonrenewal of Petitioner’s contract.  The board adopted the proposed nonrenewal of Petitioner’s contract.
16.
By letter of April 9, 2003, Petitioner was informed that her contract was proposed for nonrenewal for the following reason: “Reduction in force based upon program changes and financial exigency.”

17.
On July 15, 2003, Respondent’s board of trustees, after hearing the case, voted to nonrenew Petitioner’s contract.

18.
A position that came open during the pendency of the nonrenewal proceedings required both the ability to coach and a Texas Teaching Certificate for Vocational Marketing Education.  Petitioner is not a coach.
19.
Respondent decided to initiate the reduction in force due to a serious budget shortfall.  On the day of the hearing, taking into account previous cutbacks, Respondent was faced with a potential deficit of $79,000 to $300,000.

20.
Respondent’s board of trustees did not predetermine the nonrenewal of Petitioner’s contract.
21.
The East Central High School Site-Based Decision-Making Committee was not consulted concerning the program change or the reduction in force.

22.
The local record does indicate what administrative procedures have been established by Respondent under Texas Education Code section 11.251(b).
Discussion

Petitioner contends that Respondent improperly nonrenewed her contract.  In particular, Petitioner contends that Respondent did not identify her area of teaching as an area for the reduction in force (“RIF”); failed to comply with policy to determine which positions would be recommended for the RIF; failed to consider Petitioner for a vacant position; failed to prove that a financial exigency existed; predetermined its decision; and failed to obtain input from the campus-level site-based decision-making committee.
Standard of Review


When a school board chooses to hear the evidence in a nonrenewal case, there is no requirement for the board to make findings of fact and conclusions of law.  Tex. Educ. Code §§ 21.207, 21.208.  This is similar to a case where a board hears a grievance and the grievance is appealed under Texas Education Code section 7.057.  Dooley v. Dallas Independent School District, Docket No. 110-R2-700 (Comm’r Educ. 2000).  In such a case, the Commissioner determines whether under any permissible set of findings of fact and conclusions of law, the decision of the board should be upheld.  Freeland v. Pasadena Independent School District, Docket No. 093-R1-702 (Comm’r Educ. 2002); citing Gragg v. Hill, 58 S.W.2d 150, 152 (Tex. Civ. App.-Waco 1933, error ref’d); Wilson v. Board of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).  

There are two reasons for the nonrenewal of a term contract due to a reduction in force, either due to a program change or a financial exigency.  Tex. Educ. Code § 21.203(b).  A term contract may be terminated at any time due to “a financial exigency that requires a reduction in personnel.”  Tex. Educ. Code § 21.211(a)(2).  When, as here, a RIF is accomplished through the nonrenewal process, there is no property interest at issue.  Tex. Educ. Code § 21.204(e). 
  
Employment Areas


Petitioner contends that her employment area is compensatory education and that the board did not list this as an employment area that would be affected by the RIF.  According to Respondent’s policy, it is the responsibility of the board with input from the superintendent to determine which employment areas will be affected by a RIF.  In the present case, the superintendent recommended that the affected employment areas would include elective offerings and the enrichment curriculum.  According to board policy, the enrichment curriculum includes “economics, with emphasis on the free enterprise system and its benefits” and “career and technology education.”  The list of electives provided by the superintendent to the board of trustees includes business classes.  Petitioner taught marketing dynamics, marketing management, entrepreneurship, retailing, professional selling and strategies forensics.  These classes fall within the identified areas.  The plain language of the policy supports Respondent’s interpretation that the board can identify a position using any employment area that covers that position.  
Petitioner contends that Respondent could only bring Petitioner’s position within the scope of the RIF by listing compensatory education as an affected employment area.  Compensatory education programs are programs designed for educationally disadvantaged students who do not have disabilities.  Tex. Educ. Code § 42.152.  It is true that Petitioner’s classes are compensatory education classes, but they also can be categorized in other ways.  Petitioner points to language in the policy that states “each special program is a separate employment area.”  However, this does not mean that there can be no overlap between special programs and other employment areas.  For example, the Lion’s Club and the Knights of Columbus are separate organizations but this does not mean that they cannot have some of the same members.  There is overlap between the listed employment areas.  Respondent’s policy does not require that any listed employment area that is impacted must be specifically included as an affected employment area.  As long as a position is included in an employment area identified by the board, there is no need for the board to list a second employment area that also includes that position.  While Respondent could have identified high school compensatory education business courses as an employment area, it was not required to do so.  
Petitioner contends that the case of Beckville Independent School District v. Pitts, Docket No. 156-LH-696 (Cert. Hearing Examiner 1996) shows that Petitioner’s employment area was compensatory education.  In the first place, the status of a recommendation of a certified hearing examiner needs to be considered. A certified hearing examiner’s recommendation does not serve as precedent for the Commissioner, just as a federal magistrate’s opinion does serve as precedent for a federal court of appeals.  The analogy is close.  A certified hearing examiner issues a recommendation that may be altered by the board of trustees.  Tex. Educ. Code §§ 21.257-21.259.  A magistrate issues an opinion that must be affirmed by a district judge.  A certified hearing examiner’s recommendation found on a Texas Education Agency database may not have been adopted by a board of trustees.  The recommendation of the certified hearing examiner in Beckville is not precedent and should only be considered as a legal treatise.  
The reasons the certified hearing examiner gives for finding that the district had to identify compensatory education as an affected employment area are the delineation between general and specific provisions; that the policy at issue is incorporated into the contract; and that the policy is strictly construed because of English v. Cent. Educ. Agency, 866 S.W.2d 73 (Tex. App.-Austin 1993, no writ).  The citation to English is incorrect as the case was reversed by the Supreme Court of Texas in Temple Indep. Sch. Dist. v. English, 896 S.W.2d 167 (Tex. 1995).  This calls into question the premise that the policy should be strictly construed.
Beckville was appealed to the Commissioner.  The Commissioner’s decision in Pitts v. Beckville Independent School District, Docket No. 061-R2-1296 (Comm’r Educ. 1997) does not adopt any of the certified hearing examiner’s findings of facts or conclusions of law.  However, the Commissioner does conclude that Beckville Independent School District did not properly change the recommendation of the certified hearing examiner and did not properly apply its policy.  Because the policies in Pitts and in the present case are not substantially similar, Pitts is not controlling.  Moreover, Respondent raises an argument that was neither addressed by the certified hearing examiner nor the Commissioner in the litigation involving Pitts and Beckville Independent School District.
Respondent argues that the Commissioner should defer to the board’s interpretation of its policy.  Petitioner asserts that just “as in the case of an agency’s construction of its own rule, Respondent’s construction of the Policy, a question of law, does not bind the Commissioner.”  Petitioner is correct that there is an appropriate analogy between agency rules and board policy.  The Texas Supreme Court has recently held:

Administrative rules are ordinarily construed in the same way as statutes, and an agency’s interpretation of its own rule is entitled to deference by the courts. Public Util. Comm'n v. Gulf States Utils. Co., 809 S.W.2d 201, 207 (Tex.1991); Tennessee Gas Pipeline Co. v. Rylander, 80 S.W.3d 200, 203 (Tex.App.-Austin 2002, pet. denied). Our review is limited to determining whether the administrative interpretation "is plainly erroneous or inconsistent with the regulation." Gulf States, 809 S.W.2d at 207. We will defer to an agency's interpretation as long as it is reasonable and does not contradict the plain meaning of the statute. See Miami ISD v. Moses, 989 S.W.2d 871, 875 (Tex.App.-Austin 1999, pet. denied). If an agency has "failed to follow the clear, unambiguous language of its own regulation, we must reverse its action as arbitrary and capricious." Gulf States, 809 S.W.2d at 205.

Perry Homes v. Stayhorn, 108 S.W.3d 444, 447-448 (Tex. 2003).  Since there is no statute or rule that limits the reasons for a nonrenewal due to a RIF, the Commissioner must uphold Respondent’s interpretation of its policy as long as it is reasonable.  Pierson v. Holliday Independent School District, Docket No. 185-R1-690 (Comm’r Educ. 1991).  A problem with Petitioner’s analysis and the analysis in Pitts is that no deference is given to a board’s interpretation of its own policy.  While other interpretations of Respondent’s RIF policy may be advanced, Respondent’s interpretation is reasonable and is entitled to deference.
Criteria


Under Respondent’s policy, once the board has identified the affected employment areas, the superintendent is to recommend particular employees to be discharged.  The basis for the recommendation, in order of importance, is certification, performance, seniority, and professional background.  However, the superintendent did not use these criteria to determine which employees would be recommended.  Instead, the superintendent developed criteria to determine which entire programs should be eliminated.  Based on the criteria, the superintendent determined that the marketing career technology program should be eliminated.  Since Petitioner was the only teacher in this program, it was determined that there was no need to apply the criteria in board policy
.  The problem with the process used is that it is not the process required by Respondent’s policy.  Under Respondent’s policy, the board, not the superintendent, decides what employment areas are to be affected and the superintendent must apply the criteria mandated by policy.  There is no reasonable construction of Respondent’s policy that would allow the superintendent to determine affected employment areas.  Respondent’s reduction in force policies form a material part of Petitioner’s contract.  Myrtle Springs Reverted Indep. Sch. Dist. v. Hogan, 705 S.W.2d 707, 708 (Tex. App.-Texarkana 1985, writ ref’d n.r.e.).  Respondent cannot unilaterally abrogate them.  Because Respondent did so, its decision to nonrenew Petitioner’s contract is arbitrary and capricious. 
Vacant Position

Petitioner contends that Respondent failed to consider her for a vacant position.  However, the position in question was a dual position.  (Tr. 37-38).  The position required both teaching and coaching.  Petitioner is not a coach.  Since Petitioner was not qualified for the open position, Respondent’s policy did not require that she be considered for the position.  Petitioner argued before the board that someone else could have been assigned the coaching duties.  However, Respondent’s policy does not require it to structure its open positions in order to accommodate a teacher who is noticed for nonrenewal. 
Financial Exigency

Petitioner contends that there is not substantial evidence to support the claim that a financial exigency existed on the day of the hearing.  Petitioner attempted to show that other budget cuts had made up for any deficit.  However, the superintendent testified that taking into consideration previous cuts, the budget was still short between $79,000 and $300,000.  (Tr. 92).  There is substantial evidence to show there that there was a financial exigency on the day Respondent voted to nonrenew Petitioner’s contract.

Petitioner also contends that because of the number of students she taught and federal funding, there was sufficient money to continue the marketing career technology program.  However, Petitioner has not shown that the elimination of the program would lead to any decrease in funds.  The students could be enrolled in other compensatory education classes.
Predetermination

Petitioner contends that Respondent predetermined the issue of nonrenewal.  Petitioner points out that on March 27, 2003, the superintendent proposed that “the program change at East Central High School requires the nonrenewal of several employees of the district.”  (Exhibit 10-1).  The board voted to accept this recommendation.  (Exhibit 11, pg. 4 of 6).  The program change at issue was to move from a block schedule to a seven-period day.  The reason for the change was to save money.  The way money would be saved was to reduce staff.  This vote was not a vote that Petitioner’s contract should be nonrenewed.  Respondent did not predetermine the nonrenewal of Petitioner’s contract.

Further, under Respondent’s policy “a reduction in force may take place when the Board determines that .  .  .  a program change requires the discharge or nonrenewal of one or more employees.”  (Exhibit 2).  To begin the reduction in force process, the board determines that a program change requires a reduction in personnel.  To do otherwise would place employees in fear of losing their jobs before the board determined that there was a financial need to eliminate positions.  Respondent’s vote did not nonrenew any particular contract; it just started the reduction in force process.
Site-Based Decision Making

Petitioner contends that Respondent violated Texas Education Code section 11.253(e) by not consulting with the East Central High School Site-Based Decision-Making Committee.  Texas Education Code section 11.253(e) reads:

In accordance with the administrative procedures established under Section 11.251(b), the campus-level committee shall be involved in decisions in the areas of planning, budgeting, curriculum, staffing patterns, staff development, and school organization.

Respondent correctly points out that a site-based decision-making committee “is merely an advisory body
; the decisions concerning a RIF are left to the board to make.”  See Tex. Educ. Code § 11.251(g)(3), Shoffner v. Goose Creek Independent School District, Docket No. 331-R10-694 (Comm’r Educ. 1995).  However, while the body is advisory, its advisory role cannot be eliminated.  In the present case, issues of planning, budgeting, curriculum, staffing patterns, and school organization were impacted by the RIF.  The East Central High School Site-Based Decision-Making Committee had a right to be heard on these issues.  However, that right is to be exercised “in accordance with the administrative procedures established under section 11.251(b).”  Petitioner has not shown that there was a violation of the established procedures.  Hence, Petitioner has not shown a violation of Texas Education Code section 11.253(e).  
Conclusion

Respondent’s RIF policy clearly assigns particular roles to the superintendent and to the board.  The board, with the superintendent’s input, determines the affected employment areas.  The superintendent applies a policy mandated criteria to all teachers in the affected employment areas.  In the present case, the board identified employment areas after considering the superintendent’s input.  However, the superintendent did not apply the policy criteria.  Instead, the superintendent decided to further limit the affected employment areas.  Because the RIF procedure created in policy was not followed, the board’s decision to nonrenew Petitioner’s term contract is arbitrary and capricious.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.
2.
When the Commissioner reviews a nonrenewal that was not heard by a certified hearing examiner, the Commissioner determines whether any permissible set of findings of fact and conclusions of law supports the board’s decision.

3.
The interpretation of a board of its own policy will be deferred to as long as the interpretation is reasonable and not contrary to statute or rule.

4.
Respondent reasonably interpreted its RIF policy: that as long as a position is included in an identified employment area there is no need to identify another employment area that also includes that position in order to make that position subject to the RIF.

5.
Respondent reasonably interpreted its policy as including Petitioner’s position within the proposed RIF.

6.
There is no reasonable interpretation of Respondent’s RIF policy that would allow the superintendent to narrow the affected employment areas defined by the board and to fail to apply the policy mandated criteria to all teachers in the affected employment areas identified by the board.
7.
Because the superintendent narrowed the affected employment areas defined by the board and did not apply the mandated criteria to all teachers in the affected employment areas, in violation of policy, the decision to nonrenew Petitioner’s contract is arbitrary and capricious.

8.
Respondent did not violate its policy which requires that the appropriate employees in the affected employment areas be considered for positions they are qualified to hold.
9.
A financial exigency, as defined by policy, did exist on the day Respondent voted to nonrenew Petitioner’s contract. 

10.
Respondent did not predetermine the nonrenewal of Petitioner’s contract.

11.
A campus-level site-based decision-making committee shall be involved in decisions in the areas of planning, budget, curriculum, staffing patterns, staff development, and school organization under procedures established under Texas Education Code section 11.251(b).

12.
The lack of involvement by the East Central High School site-based decision-making committee in the RIF does not constitute a violation of Texas Education Code section 11.253(e) because no violation of the procedures established under Texas Education Code section 11.251(b) has been shown.

13.
When the Commissioner reverses the nonrenewal of a contract, the Commissioner shall order the district to reinstate the teacher and to pay the teacher any back pay and employment benefits from the time of the nonrenewal.  Instead of reinstating the teacher, the district may pay the teacher one year’s salary to which she would have been entitled from the date on which she would have been reinstated.  The date Petitioner would have been reinstated is the date full compensation is tendered to Petitioner.  Tex. Educ. Code § 21.304(e).
14.
Petitioner’s appeal should be granted because Respondent’s decision is arbitrary and capricious.  Tex. Educ. Code § 21.303(a).
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED; and


FURTHER ORDERED that Respondent shall reinstate Petitioner and pay her any back pay and employment benefits from the date she was nonrenewed.  Instead of reinstating Petitioner, Respondent may choose to pay Petitioner one year’s salary to which she would have been entitled from the date on which she would have been reinstated.  The date she would have been reinstated is the date full compensation is tendered to Petitioner.

SIGNED AND ISSUED this 23rd day of September, 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER 





BY DESIGNATION

� When a RIF is accomplished through the termination process, a property interest is at stake.  The property interest requires that greater protections be accorded.  





� If Respondent’s board had decided that only the marketing career technology program was to be eliminated, there would be no need to apply the selection criteria.  In that case, Petitioner’s contract would be the only contract to be nonrenewed.  No selection would be required.  As the Commissioner has held “There is no point in applying a decision criteria to decide which position will be eliminated when only one position is under consideration."  Dillon v. Texas City Independent School District, Docket No. 073-R1-601 (Comm’r Educ. 2001).  However, Respondent targeted a number of programs.  In the present case, the superintendent should have applied the selection criteria to each teacher who taught in the affected employment areas.


� The exception to this is that the committee “must approve the portions of the campus plan addressing campus staff development needs.”  Tex. Educ. Code § 11.253(e), but cf. Schneider v. Lamar Consolidated Independent School District,  Docket No. 149-R10-497 (Comm’r Educ. 1999).   
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