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Statement of the Case


Petitioners seek to be annexed to Brazosport Independent School District and appeal Respondent, Columbia-Brazoria Independent School District’s, decision to deny their Petition for Detachment.  The parties have filed cross Motions for Summary Judgment.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioners are represented by Roger Hepworth, Attorney at Law, Austin, Texas.  Respondent is represented by Sal Levatino, Attorney at Law, Austin, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioners’ appeal be denied.  No exceptions were filed.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by the preponderance of the evidence.

1.
Petitioners, Giovanna Swisher, et al, seek the detachment of their property from Respondent, Columbia-Brazoria Independent School District, and its annexation to Brazosport Independent School District.


2.
Respondent disapproved the Petition for Detachment and Annexation, while Brazosport Independent School District approved the petition.

3.
Respondent’s tax base will be reduced by a ratio at least twice as large as the ratio by which it will reduce its membership.
Discussion

Detachment and Annexation

Petitioners contend that the Commissioner should order the detachment of their property from Columbia-Brazoria Independent School District and order its annexation to Brazosport Independent School District.  Respondent asserts that the territory may not be detached because the detachment would reduce the district’s tax base by a ratio at least twice as large as the ratio by which it would reduce its membership.  Counsel for both parties agree that if either private school students or home-school students are considered “students residing in the affected territory” under Texas Education Code section 13.051(e), the petition meets the ratio as required by statute.  If neither group is counted, the petition does not meet the ratio, and the Petition for Detachment and Annexation may not be granted.  

The Texas Education Code outlines a specific statutory scheme for the detachment of property from a school district and annexation of that property to another school 
district.  The statutory scheme, in relevant part, is as follows:
§ 13.051 

(e) Unless the petition is signed by a majority of the trustees of the district from which the territory is to be detached, territory that has residents may not be detached from a school district under this section if detachment would reduce that district's tax base by a ratio at least twice as large as the ratio by which it would reduce its membership. The first ratio is determined by dividing the assessed value of taxable property in the affected territory by the assessed value of all taxable property in the district, both figures according to the preceding year's tax rolls. The second ratio is determined by dividing the number of students residing in the affected territory by the number of students residing in the district as a whole, using membership on the last day of the preceding school year and the students' places of residence as of that date.  [Emphasis added.]
The Commissioner has previously dealt with this issue in Lake Creek Community v. Delmar-West Consolidated Independent School District, Docket Number 122-R6-1285, (Comm’r Educ. 1987), wherein he held that:

The statute, with its reference to "membership," can only be reasonably construed as referring to students residing in the district who were enrolled in the school district on the last day of the preceding school year.  Moreover, such a construction would appear to conform to the manifest intent of the Legislature, viz., to protect the school district from losses in tax base that are disproportionate to losses in the number of students the district must educate.
Additionally, in Floresville Independent School District v. Wilson County Commissioners Court, Docket Nos. 215-R6-687 and 134-R6-388, (Comm’r Educ. 1989), the Commissioner held that:
[t]he student ratio for detachment purposes is properly determined when calculated to include all students attending public school who reside in the territory to be detached.
The Texas Education Code defines “membership” as follows:

§ 13.001. Definition
In this chapter, "membership" means the number of students enrolled in a school district as of a given date.
“Membership,” as the term is used in section 13.051(e) of the Texas Education Code, does not include home-school or private school students.  Only students enrolled in the public school district are to be used as part of the determination of the ratio required in section 13.051(e).  In the instant appeal, the tax ratio equals or exceeds the doubled student ratio; therefore, any involuntary detachment is barred by law.  Floresville, Id.
Conclusion


The detachment and annexation petition is barred in that the tax ratio exceeds the doubled student ratio.  Petitioners’ appeal should, therefore, be denied. 
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The detachment and annexation petition is barred as a matter of law in that the tax ratio exceeds the doubled student ratio. Tex. Educ. Code Section 13.051(e).
3.
Membership is defined as the number of students enrolled in a school district as of a given date.  Tex. Educ. Code Section 13.001.

4.
The number of public school students residing in the district is used for determining the second ratio required by section 13.051(e).  Private school students residing in the district and home-school students residing in the district are not included in the number of students used to determine the ratio.

5.
Petitioners’ appeal should be denied.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, 
it is hereby


ORDERED that Petitioners’ appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 12th day of AUGUST, 2003.
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