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Statement of the Case


Petitioner, Shirley Ann Cox, appeals the termination of her probationary contract during the term of the contract under TEX. EDUC. CODE section 21.301.  Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Russell Ramirez, Attorney at Law, Austin, Texas.  Respondent is represented by Lorraine J. Yancey, Attorney at Law, Dallas, Texas. 

Findings


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, it is concluded that the following findings of fact are supported by substantial evidence:


1.
The findings of fact contained in the recommendation of the certified hearing examiner are hereby adopted as if set forth in full.

2.
On August 12, 2003, a three-person subcommittee of the board of trustees met to consider the recommendation of the certified hearing examiner, which recommended that Petitioner be offered remediation and her employment not be terminated.

3.
The parties agreed, and it is found that the board subcommittee rejected the certified hearing examiner’s recommendation for relief and voted to terminate Petitioner’s employment.  Petitioner was present during the vote of the subcommittee on August 12, 2003.

4.
A letter which purports to contain the reason and the legal basis for the board subcommittee’s action was provided to Petitioner’s counsel of record on September 3, 2003.


5.
The filing deadline for Petitioner to file a petition for review was September 1, 2003.


6.
Respondent did not file the certified shorthand recorder’s recording of the oral argument and the announcement of the decision of the board subcommittee.
Discussion and Further Findings


Petitioner, Shirley Anne Cox, appeals the decision of a subcommittee of the Dallas Independent School District board of trustees to terminate her probationary contract of employment on the basis that Petitioner violated Respondent’s corporal punishment policy, an action which constituted sufficient basis for termination. Respondent, Dallas Independent School District, contends that while the certified hearing examiner recommended that the proposed termination be denied and that Petitioner be given an opportunity to remediate, the findings of fact and conclusions of law on their own support termination.
Petitioner asserts that 1) the board subcommittee failed to state in writing the reason and the legal basis for a change or rejection of the recommendation of the certified hearing examiner prior to the date the Petitioner was required to file her appeal with the Commissioner; 2) there is not “sufficient evidence” to support the finding that Petitioner violated the district’s corporal punishment policy; 3) the hearing examiner did not find “good cause” to terminate Petitioner’s employment; and 4) Petitioner is entitled to remediation.

Failure of the Board Subcommittee to State in Writing the Reason and Legal Basis for the Rejection of the Certified Hearing Examiner’s Recommendation


Petitioner contends that the board subcommittee failed to timely provide a written statement containing the reason and legal basis for rejecting the certified hearing examiner’s recommendation for reinstatement and remediation. Texas Education Code section 21.259 provides:

(a) Not later than the 10th day after the date of the board meeting under Section 21.258, the board of trustees or board subcommittee shall announce a decision that:

(1) includes findings of fact and conclusions of law; and

(2) may include a grant of relief.

(b) The board of trustees or board subcommittee may adopt, reject, or change the hearing examiner's:

(1) conclusions of law; or

(2) proposal for granting relief.

(c) The board of trustees or board subcommittee may reject or change a finding of fact made by the hearing examiner only after reviewing the record of the proceedings before the hearing examiner and only if the finding of fact is not supported by substantial evidence.

(d) The board of trustees or board subcommittee shall state in writing the reason and legal basis for a change or rejection made under this section.

(Emphasis added).

According to a tape recording submitted by Respondent purporting to set forth the proceedings of the board subcommittee, an individual who identified himself as George Williams made the following motion which was adopted by the subcommittee: “I make a motion that we uphold the hearing examiner’s finding of facts (sic) and conclusions of law except for the conclusion that the employee be reinstated.  I recommend that Shirley Anne Cox be terminated from the DISD.”  The motion gives no reason nor does it state the legal basis for the rejection of the certified hearing examiner’s proposal for relief.  

Respondent contends that Petitioner was placed on actual notice of the board subcommittee’s action on August 12, 2003.  However, Petitioner was only placed on notice of the vote of the board subcommittee to reject the certified hearing examiner’s recommendation to allow Petitioner to remediate and the subcommittee’s action to terminate Petitioner’s employment.  The oral motion did not contain the reason or the legal basis for the rejection, neither of which were actually communicated prior to Petitioner’s twenty-day deadline to file her Petition for Review pursuant to Tex. Educ. Code section 21.301(a) had passed.  Petitioner was foreclosed from attacking Respondent’s reason and legal basis for its action to reject the certified hearing examiner’s proposal for relief because she was never given actual or written notice of the reason and legal basis until after she could no longer file or amend a petition for review.   See Tucker v. Grape Creek ISD, Docket No. 037-R2-203 (Comm’r Educ. March 2003) (holding that a petition for review may not be amended after the 20th day after the board renders its decision). 
In Goodie v. Houston ISD, Docket No. 002-R2-996 (Comm’r Educ. 1996), the Commissioner addressed the issue of providing the reason and the legal basis of changes or rejections to the certified hearing examiner’s recommendation after the filing deadline.  

While the statute does not specify a timeline for preparing reasons for changes, the structure of the appeal process indicates that at the very latest, the reasons for modification must be issued within twenty days of the board issuing an order. (footnote deleted)  A teacher only has twenty days from the date of the board’s decision to file an appeal with the Commissioner.  Tex. Educ. Code section 21.301.  This cannot be properly done unless the board’s rationale and legal basis for modification is known.  If presented with a persuasive rationale, a teacher may decide not to appeal.  It would be a good practice for either party wishing to change a Certified Hearing Examiner’s findings of fact and conclusions of law to present at the board hearing all the changes requested, including conclusions of law that indicate why each change was made.

Respondent’s failure to provide timely written notice to Petitioner of the reason and the legal basis for rejecting the certified hearing examiner’s proposal for relief is unlawful.  Petitioner’s appeal should be granted on this basis.
Failure of Respondent to Comply with TEX. EDUC. CODE section 21.260, Recording of Board Meeting and Announcement

In filing the local record in this matter, Respondent filed a cassette tape with the label “Shirley Cox 8-12-03 Level IV.”  By its transmittal letter, Respondent asserted that the tape was a tape of the Board of Trustees subcommittee hearing conducted August 12, 2003.   No certified court reporter’s transcript of the August 12, 2003 board subcommittee meeting was filed. 

Section 21.260 of the Education Code provides:
A certified shorthand reporter shall record the oral argument under Section 21.258 and the announcement of the decision under Section 21.259. The school district shall bear the cost of the services of the certified shorthand reporter.

The Commissioner is required to review the local record and the record of the oral argument before the board or board subcommittee.  TEX. EDUC. CODE section 21.301(c).  The difficulty in reviewing the board subcommittee hearing in this appeal demonstrates the wisdom of the legislature in requiring a transcription of the board or board subcommittee hearing.  First, the tape had no legal verification that it was a true and correct recording of a meeting of a subcommittee of the Dallas Independent School District board of trustees.  Further, the quality of the recording was poor during the preliminary introductions and it was difficult to identify the speakers and their capacity.  Finally, the tape recording refers to the presence of a court reporter but no transcript was filed.  Respondent’s failure to comply with Section 21.260 of the Education Code is unlawful.
Conclusion

Petitioner’s appeal should be granted.  Respondent’s decision was unlawful because Respondent failed to provide a written statement of the reason and the legal basis for changing the recommendation of the certified hearing examiner prior to the expiration of Petitioner’s deadline for filing a Petition for Review.  Respondent acted unlawfully when it failed to comply with Texas Education Code section 21.260 when it did not file a certified transcription of the oral argument and the decision of the board of trustees’ subcommittee.

Given these holdings, it is unnecessary to reach the remaining evidentiary issues raised by Petitioner.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over the instant matter pursuant to Texas Education Code section 21.301.


2.
The conclusions of law contained in the recommendation of the certified hearing examiner are adopted as if set forth here in full.

3.
All issues relied upon by Petitioner must be raised in the petition for review, and Petitioner will be denied the opportunity to present evidence on issues not raised in the petition for review.  19 Tex. Admin. Code section 157.1051.

4.
Texas Education Code section 21.259(c) requires that a board of trustees or a board subcommittee state in writing the reason and the legal basis for its decision to reject the recommended proposal for relief of a certified hearing examiner.

5.
The board or board subcommittee’s written statement of the reason and the legal basis for rejecting the certified hearing examiner’s proposal for relief must be issued prior to the deadline for an employee to file an appeal under Texas Education Code  section 21.301(a). 

6.
Respondent failed to state in writing the reason and the legal basis for its decision to reject the certified hearing examiner’s recommended proposal for relief until after the deadline for Petitioner to file an appeal under Texas Education Code section 21.301(a).  

7.
Respondent’s failure to state in writing the reason and the legal basis for its decision to reject the certified hearing examiner’s recommended proposal for relief until after the deadline for Petitioner to file an appeal under Texas Education Code section 21.301(a) is unlawful.


8.
Respondent’s decision to terminate Petitioner’s employment is unlawful because Respondent failed to timely comply with Texas Education Code section 21.259 and state in writing the reason and the legal basis for its decision to reject the certified hearing examiner’s recommended proposal for relief.  


9.
Respondent’s failure to file a certified court reporter’s transcription of the oral argument and the decision of the board subcommittee violated Texas Education Code section 21.260.


10.
Respondent’s violation of Texas Education Code section 21.260 is unlawful.


11.
Respondent’s decision to terminate the employment of Petitioner is unlawful.


12.
Petitioner’s appeal should be GRANTED and Petitioner is entitled to reinstatement with back pay and employment benefits from the time of the discharge to reinstatement.


13.
In the alternative, Respondent may choose to pay Petitioner one year’s salary to which she would have been entitled from the date on which Petitioner would have been reinstated.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED, and 

FURTHER ORDERED that Petitioner be reinstated with back pay and employment benefits from the time of the discharge to reinstatement or, at the discretion of Respondent, that Petitioner be paid one year’s salary to which she would have been entitled from the date on which Petitioner would have been reinstated.


SIGNED AND ISSUED this 20th day of October, 2003.
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