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Statement of the Case


Petitioner, Mary Jane Walker, appeals the action of Respondent, McKinney Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Dohn S. Larson, Attorney at Law, Austin, Texas.  Respondent is represented by Richard M. Abernathy, Attorney at Law, McKinney, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner was hired by Respondent to teach for the 2000-2001 school year.  She was informed by school administrators prior to signing her contract that she would be paid for all of her 27 years of teaching experience.
2.
When Petitioner received her first paycheck she noticed that she was only compensated for having 20 years of teaching experience.  Petitioner contacted the personnel office which explained that teachers new to the district with more than 20 years of experience were assigned to step 20 of the pay scale.  Petitioner accepted this explanation until colleagues informed her that they had never heard of such a policy.
3.
In December 2000, Petitioner asked the Superintendent whether she could be paid for all of her years of experience.  The Superintendent informed her that because district policy only permitted her to be credited with twenty years of teaching experience, nothing could be done.
4.
On August 15, 2001, when Petitioner received her first paycheck for the 2001-2002 school year, she noticed that she was placed on step 21.  A secretary informed her that the district did not have a salary schedule that limited the amount of experience from other districts that could be credited.  Petitioner immediately asked for a copy of the board minutes when the salary schedule was adopted.  After Petitioner received the minutes, she filed her grievance on September 11, 2001 concerning her pay for the 2001-2002 school year.
5.
On October 2, 2001, Petitioner filed a second grievance. This grievance requested relief for the 2000-2001 school year.
6.
Petitioner’s two grievances were combined for hearing before the board.  The board heard only the issue of timeliness and dismissed the grievances for being untimely filed.
7.
Board Policy DGBA(LOCAL) reads in part:
An employee who has a grievance shall request a conference with the principal or immediate supervisor by submitting the grievance on a form provided by the district.  The form must be filed within 15 days of the time the employee first knew or should have known of the event or series of events about which the employee is complaining.
Discussion

Petitioner contends that she was not compensated as promised or in accordance with school policy.  Respondent argues that Petitioner was properly compensated and that Petitioner failed to exhaust administrative remedies by failing to timely file a grievance.
Background


Petitioner was hired by Respondent to teach for the 2000-2001 school year.  She was informed at the time that would be paid for all of her 27 years of teaching experience.  When Petitioner received her first paycheck in 2000, she noticed that she was only being compensated for having 20 years of experience.  Petitioner contacted the personnel office which explained that teachers new to the district with more than 20 years of experience were assigned to step 20 of the pay scale.  Petitioner accepted this explanation until colleagues informed her that they had never heard of such a procedure.  In December 2000, Petitioner asked the Superintendent whether she could be paid for all of her years of experience.  The Superintendent informed Petitioner that because district policy only permitted her to be credited with twenty years of teaching experience, nothing could be done.

When Petitioner received her first paycheck for the 2001-2002 school year, she noticed that she was placed on step 21.  This was consistent with her paychecks for the previous year.  A secretary informed her that the district did not have a salary schedule that limited the amount of experience from other districts that could be credited.  Petitioner immediately asked for a copy of the board minutes when the salary schedule was adopted.  After Petitioner received the minutes, she filed her grievance on September 11, 2001 concerning her pay for the 2000-2001 school year.

At Level I, Petitioner’s grievance was denied.  The written response alleges that  because the grievance was not “filed within 15 days of the time the employee first knew or should have known of the event or series of events about which the employee is complaining” about, the grievance was untimely.  DGBA (LOCAL).  In particular, it was noted that the board adopted the salary schedule on July 17, 2001, and Petitioner received her first paycheck on August 15, 2001.  At Level II the grievance was denied for the same reasons.  


On October 2, 2001, Petitioner filed a second similar grievance although this grievance only requested relief for the 2000-2001 school year.  The Level I response to this grievance was similar to the first grievance.  However, it noted that the 2000-2001 salary schedule stated that new teachers to the district could not be placed higher than step 20.  Additionally, it pointed out that Petitioner had received an announcement that she was placed on step 20 on September 21, 2000, and received paychecks all during the 2000-2001 school year.  

The two grievances were combined for board level review.  At the board hearing, the board proposed first to take up the issue of timeliness and, if necessary, to hear the merits of the grievances.  After hearing the timelines issue, the board voted to deny the grievances.  The board did not allow a presentation on the merits. 

Relief


Petitioner requests that the Commissioner find that Respondent owes her for the additional compensation she would have received for 2000-2002 school years if Respondent had placed her on the salary schedules based on all of her years of teaching experience.  However, Respondent did not reach the merits of her grievances.  Respondent’s decision to deny her grievances was based on a conclusion that the grievances were not timely filed.  A reversal of Respondent’s decision would result in a remand to the district with instructions to hear the merits of the grievances.  Respondent has not waived the timelines issues.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App.-Austin 2000, no pet.).  The only issue before the Commissioner is whether Petitioner timely filed her grievances.  If Petitioner were to prevail, this case would be remanded.
Exhaustion

Under Respondent’s policy DGBA (LOCAL), to initiate a grievance, “the form must be filed within 15 days of the time the employee first knew or should have known of the event or series of events about which the employee is complaining.”  In the present case, the issue is when Petitioner should have known of the events in question.  The event Petitioner is complaining about is being placed on step 20 of the pay scale.  Petitioner makes the argument that she was not paid as promised.  Petitioner knew in 2000 that she had been promised compensation to reflect all years of creditable service but that she was only being compensated as if she had 20 years of creditable experience.  Petitioner has failed to exhaust administrative remedies as to the claim that Respondent must pay her the amount that she was promised.
Petitioner’s second argument is that because she was misled by the administration as to district policy, her timeline only began to run when she became aware of the misrepresentations.  Petitioner’s argument is that due to incorrect statements made by the administration, she did not realize that she was receiving the wrong compensation.   In effect, this is an estoppel argument.  The DGBA(LOCAL) requires a grievance to be filed based on the occurrence of events, not based on whether a teacher knows that such events amount to violation of law or policy.  Estoppel may at times run against a school district.  Bowman v. Lumberton Indep. Sch. Dist., 801 S.W.2d 883, 888 (Tex. 1990).  However, estoppel may not run against a school district when the issue is jurisdiction.  Wilmer-Hutchins Indep. Sch. Dist. v. Sullivan, 51 S.W.3d 293, 294 (Tex. 2001).  Exhaustion of administrative remedies is a component of subject matter jurisdiction.  Id.  Hence, estoppel cannot run against Respondent as to the claim that Petitioner was misled.  Petitioner has failed to exhaust administrative remedies as to her claim that she was not compensated in accordance with district policy.
Conclusion


Petitioner has not exhausted administrative remedies as to either of her claims.  Petitioner has not exhausted administrative remedies as to the claim that district policy does not limit compensation for teachers who have taught in other districts.  Petitioner failed to exhaust administrative remedies as to the claim that the district did not pay her the amount that it promised.
Reply to Exceptions to Proposal for Decision


Petitioner contends that she had four years to file her grievance based on Texas Civil Practices and Remedies Code section 16.004.  However, Respondent’s policy requires a grievance to “be filed within 15 days of the time the employee first knew or should have known of the event” complained of.  Such policies are enforceable.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App.-Austin 2000, no pet.).


Petitioner contends that the event she was complaining about was “the date of her knowledge that the District’s Board had not voted to create salary schedules that placed her at steps 20 and 21 on the salary schedule despite her actual 27 and 28 years.”  Any violation of her contract did not accrue on the date she allegedly learned of the board’s actions.  It accrued when she was not paid the proper amount.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A petitioner must exhaust local administrative remedies before appealing to the Commissioner under Texas Education Code section 7.057.
3.
Respondent’s policy DGBA(LOCAL) requires a teacher to file a grievance within fifteen days of when the teacher knows or should know of the event or series of events that are the subject of the grievance.  The timeline for filing a grievance is triggered by an event, not whether the teacher knows that the event is a violation of law or policy.
4.
Because Petitioner failed to timely file a grievance over the issue that she was compensated less than she was promised, the Commissioner lacks jurisdiction over this claim.

5.
Because Petitioner failed to timely file a grievance over the issue that district policy required her to be compensated based on all years of teaching experience, the Commissioner lacks jurisdiction over this claim.

6.
Exhaustion of remedies is a component of subject matter jurisdiction.

7.
Subject matter jurisdiction cannot be acquired by estoppel.

8.
Respondent is not estopped from asserting a failure to exhaust administrative remedies because administrators may have misrepresented district policy.

9.
Petitioner’s appeal should be dismissed for lack of jurisdiction.  19 Tex. Admin. Code §157.1056(a).
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 12th day of AUGUST, 2003.






______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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