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Petitioner, Anthony Flowers, appeals the decision of Respondent, Port Arthur Independent School District, to nonrenew his teacher term contract.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this appeal.  Petitioner is represented by Russell Ramirez, Attorney at Law, Austin, Texas.  Respondent is represented by Melody Chappell, Attorney at Law, Beaumont, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:


1.
Petitioner was employed by Respondent under a teacher term contract.


2.
Respondent’s superintendent provided Petitioner a letter notifying Petitioner that the board voted to propose the nonrenewal of Petitioner’s teacher term contract.  The letter provided to Petitioner states, in pertinent part, as follows:

The recommendation not to renew your contract is being made for the following reasons:

The district is currently out-of-compliance with state guidelines because of failure to secure a permit or certificate in Speech of which you are currently teaching nor do you meet the minimum qualifications to obtain one.  Our records reflect 15 hours in Speech with a low GPA of (1.621).  See attached Port Arthur ISD Board policies DFBB (LEGAL) AND (LOCAL), “Term Contracts: Nonrenewal,” #18 – Reasons specified in individual employment contract reflecting special conditions of employment #6, #25-“Failure to fulfill requirements for certification”. [Exhibit C].
(emphasis added).

3.
Respondent’s DFBB Local provides as follows:
Reasons for proposed nonrenewal of an employee’s term contract shall be:

25.  Failure to fulfill requirements for certification, including passing the TECAT or ExCet.


4.
Petitioner is not certified. [Transcript 21, 60-61, 63, 64-65].

5.
Petitioner does not possess a teaching permit. [Transcript 21].

6.
Respondent could not, as of the date of the hearing, obtain a permit for Petitioner. [Transcript 23].

7.
Petitioner’s grade point average was 2.269.  The minimum grade point average for qualification of a permit is 2.5.  Petitioner did not meet the minimum qualifications for a permit. [Transcript 25, 31, 35, 39, 60].
Discussion
Background

Petitioner was employed under a term contract as a classroom teacher by Respondent.  Petitioner received notice that Respondent’s board of trustees proposed the nonrenewal of Petitioner’s teacher term contract.  Petitioner argues that in the nonrenewal hearing before the board of trustees, Respondent failed to prove the reasons for nonrenewal that were provided to Petitioner in the notice of proposed nonrenewal.  Petitioner argues that because Respondent failed to prove the allegations provided in the notice of proposed nonrenewal, the notice is invalid and the resulting nonrenewal action by the board is arbitrary, capricious and unlawful.  Respondent denies that it did not prove the reasons given for the nonrenewal of Petitioner’s teaching contract.  Respondent further argues that Petitioner is not certified and does not have a teaching permit and therefore, Petitioner’s teaching contract is void.  Respondent claims that because Petitioner’s contract is void, Petitioner is not entitled to the due process protections provided in chapter 21, subchapter G of the Texas Education Code.  
Notice of Nonrenewal

Petitioner argues that Respondent has failed to prove the alleged reasons for the nonrenewal of Petitioner’s teacher term contract.  Specifically Petitioner argues that Respondent failed to prove that Petitioner’s grade point average was 1.621.  Additionally, Petitioner claims that Respondent has failed to prove that Petitioner was teaching speech at the time of the notice of proposed nonrenewal.  19 TAC § 157.1071(g)(4) provides as follows:

(g) The commissioner of education may substitute his or her judgment for that of the board of trustees upon finding that the board of trustees' decision was arbitrary, capricious, unlawful, or not supported by substantial evidence including, but not limited to, the following circumstances:

(4) where the evidence adduced at the local hearing does not support the specific reasons of which the teacher was given written notice;

A board of trustees may only nonrenew a teaching contract for a reason contained in the notice of proposed nonrenewal.  Respondent’s notice of proposed nonrenewal contained the reason “failure to fulfill requirements for certification.”  (Finding of Fact No. 2).  Respondent need only prove one of the reasons for nonrenewal in order for the decision to be upheld.  Cates v. Blue Ridge ISD, No. 111-R1-596 (Comm’r Educ. 1996).  The notice includes the reason of failure to fulfill certification requirements.  Even assuming that the Commissioner had jurisdiction over the appeal, the notice is valid and the nonrenewal of Petitioner’s term contract was not arbitrary, capricious, or unlawful.
Certification

The uncontroverted testimony evidence before the board of trustees was that Petitioner was not certified, did not possess a teaching permit and was not currently eligible for certification.  [Transcript 21, 23, 31, 35, 39, 60-61, 63-65].  Any objection that Petitioner could have brought before the board of trustees regarding the veracity of this testimony is now waived.  Miller v. Houston Indep. Sch. Dist., 51. S.W.3d 676 (Tex. App –Houston [1st Dist.] 2001, pet. denied).  

Section 21.053 of the Texas Education Code provides that:

(a)
A person who desires to teach in a public school shall present the person’s certificate for filing with the employing district before the person’s contract with the board of trustees of the district is binding.

(b)
An educator who does not hold a valid certificate may not be paid for teaching or work done before the effective date of issuance of a valid certificate.

“The law requires that a teacher always maintain a valid teaching certificate in order to be employed as a public school teacher.  Thus, there can be no contract if a teacher does not have a valid teaching certificate.”  Swanson v. Houston Indep. Sch. Dist., 800 S.W.2d 630, 634 (Tex. App. –Houston 1990 [14th Dist.] writ denied).  If the educator does not hold a valid certificate, the teaching contract is void as a matter of law. Id.; citing Hunter v. Cartwright, 90 S.W.2d 900 (Tex.Civ.App. –Fort Worth 1936, writ dism’d); Richards v. Richardson, 168 S.W.50 (Tex.Civ.App. –San Antonio 1914, no writ).  An employment contract between a school district and an educator who does not possess a valid certification is void as a matter of law.  Barnes v. Port Arthur Independent School District, Docket No. 110-R2-802 (Comm’r Educ. 2002).  Petitioner does not possess valid certification or a valid teaching permit.  Therefore, Petitioner’s teacher term contract with the district is void as a matter of law.  Because Petitioner’s contract is void, the appellate rights provided in chapter 21, subchapter G of the Texas Education Code are inapplicable.  Petitioner’s appeal should be dismissed.
Conclusion


The Commissioner of Education lacks jurisdiction over this appeal.  An employment contract between a school district and an educator who does not possess valid certification is void as a matter of law.  Because Petitioner lacks valid certification, his contract is void as a matter of law and the due process rights provided by chapter 21, subchapter G of the Texas Education Code are inapplicable to the instant cause of action.  Petitioner’s appeal should be dismissed.  The board of trustees nonrenewed Petitioner’s teaching contract for a reason presented in the notice of proposed nonrenewal.  Even assuming that the Commissioner had jurisdiction over this appeal, the resulting nonrenewal of Petitioner’s term contract was not arbitrary, capricious or unlawful.  Petitioner’s appeal would have been denied.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this case.

2.
The board of trustees may only nonrenew a teacher contract for a reason presented in the notice of proposed nonrenewal.  19 Tex. Admin. Code § 157.1071(g)(4)

3.
Even assuming the jurisdiction of the Commissioner, Respondent nonrenewed Petitioner’s teacher contract for a reason presented in the notice of proposed nonrenewal.  The notice of proposed nonrenewal is valid.  The nonrenewal was not arbitrary, capricious or unlawful.
4.
Petitioner does not hold a valid teaching certificate.

5.
Petitioner does not hold a valid teaching permit.
6.
A contract between a school district and an educator who does not possess a valid certificate or a valid permit is void as a matter of law.  
7.
Petitioner’s teacher employment contract is void as a matter of law.
8.
The due process protections provided in chapter 21, subchapter G of the Texas Education Code do not apply to a void teacher contract.
9.
Petitioner is not entitled to the chapter 21, subchapter G due process protections do not apply to Petitioner’s teacher contract because Petitioner’s teacher contract is void as a matter of law.

10.
Petitioner’s appeal should be dismissed.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby

ORDERED that the appeal of Petitioner be, and is hereby, DISMISSED.

SIGNED AND ISSUED this 11th day of SEPTEMBER, 2003.

_______________________________________

ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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