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DECISION OF THE DESIGNEE OF THE COMMISSIONER
Statement of the Case


Petitioner, Texas Education Agency, Division of Driver Training, requests that the Commissioner of Education revoke the Driving Safety Instructor License of Respondent, Victor Gomez.  On May 7, 2003, the hearing on the merits was held via telephonic hearing before Joan Stewart, the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner was represented by Mr. Christopher Jones, Attorney at Law, Austin, Texas.  Respondent appeared pro se.  The parties agreed to waive the requirement that a Decision of the Commissioner be issued within ten (10) days after the hearing.  19 Tex. Admin. Code § 176.1301(j)(2).
Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education I make the following Findings of Fact:


1.
Respondent, Victor Gomez holds Driving Safety Instructor License #05619567, issued by Petitioner, Texas Education Agency, Division of Driver Training.


2.
An agency representative attended a driving safety class instructed by Respondent Victor Gomez on August 3, 2002.  


3.
On August 3, 2002, Respondent reduced the six hour required class time by approximately 27 minutes.  


4.
Respondent signed the instructor’s statement on the group contract which states as follows:

My signature on this form certifies that the statements on this record are true and correct.  Under penalty of law, I certify that, unless they are indicated as missing a portion, the students listed on this contract received the entire 6-hour driving safety course as approved by the Texas Education Agency.  Any false information on this document will be used in a court of law and/or an administrative proceeding.


5.
Respondent certified that 300 minutes of instruction was provided when only 273 minutes of instruction had occurred.  


6.
Respondent authorized the issuance of uniform certificates of completion to persons who did not successfully complete a six-hour driving safety course.


7.
Respondent reduced the length of the driving safety course by 27 minutes and thereby failed to provide students with the required amount of instruction.


8.
During the test on August 3, 2002, the students were told by Respondent that they could refer to their notes, ask a neighbor, or ask the instructor for answers to the test.  Also, several students took a long time to finish the test, so Respondent gave them the answers to hurry them along.


9.
Petitioner previously issued a Violation Notice to Respondent on June 25, 2002, for representing himself as a Texas Education Agency employee and attempting to secure free, surplus computers and office equipment from the Texas Department of Human Services Region 10 warehouse in El Paso, Texas.

Discussion


Petitioner contends that Respondent’s Driving Safety Instructor License should be revoked for violations of the legal requirements of the Texas Driver and Traffic Safety Education Act, Article 4413 (29c) Tex. Civ. Stat. Ann.  

The Texas Driver & Traffic Safety Education Act authorizes the agency to deny, suspend, or revoke the license of an applicant or licensee for violations of the Act or of the Texas Education Agency's rules regarding the instruction of drivers, for inducing or countenancing fraud or fraudulent practices on the part of any applicant for a driver's license or permit, or for permitting or engaging in any other fraudulent practice in any action with the public.  Tex. Civ. Stat. Ann. art. 4413(29c), § 16.  In the instant case, Respondent violated certain agency rules.  Respondent conducted a class that was approximately 27 minutes less than the required six hours of instruction.  Respondent provided and permitted unauthorized assistance to the students during the test.  Class participants, including an agency representative, were issued certificates of completion without receiving the complete six hours of instruction.  Respondent submitted documents stating that the class participants had received six hours of instruction.  Therefore, Respondent submitted documents containing false information.

Failure to Provide Required Amount of Class Time


On August 3, 2002, Respondent presented a course that was approximately 27 minutes of instruction less than the 300 minutes required.  Approved driving safety courses require a minimum of 300 minutes of instruction.  19 tex. admin. code § 176.1108(a)(1)(C)(i).  The agency representative and other students were given full credit for attending the class.  Additionally, Respondent provided and permitted unauthorized assistance to students during the administration of the examination at the conclusion of the class.  Respondent improperly submitted documentation to the course provider reflecting that the agency representative and the other students had completed the course.  The consequence of Respondent’s conduct extends beyond the mere act of improperly providing a certificate of completion to a student.  An illegally issued certificate of completion may be used to falsely represent to a court or an insurance company that the driver received instruction intended to make that individual a safer driver.  The grant of a certificate of completion must be viewed by driving safety instructors as a serious legal matter.  Verifying that a student received six hours of instruction when he had not, by itself warrants a sanction. 

Falsification of Records

A driving safety school owner-operator or employee shall complete, issue or validate a verification of course completion only for a person who has successfully completed the entire course and shall not falsify driving safety records.  19 Tex. Admin. Code §§ 176.1105(c)(4),(5);1107(m). Emphasis added.  The class roster that Respondent submitted to the course provider certified that all of the statements on the roster were true and correct.  However, Respondent's documentation misrepresents the hours during which the class took place on August 3, 2002.  When Respondent signed the roster, he either knew or should have known that the students did not receive the required six hours of instruction.  There are no legitimate reasons to include false information on documents.  Respondent offered no explanation as to why he verified that the agency representative had completed the six-hour course when in fact she had not, except to say that it didn’t happen.  Respondent submitted documentation containing false information.  This is a serious issue and warrants an additional penalty.
Consideration of Prior Violation

Respondent engaged in a prior violation of the Texas Driver and Traffic Safety Education Act which resulted in a June 25, 2002 Violation Notice being issued to Respondent by Petitioner.  Petitioner previously established that Respondent misrepresented himself as a Texas Education Agency employee in an effort to obtain state surplus computer equipment for a non-profit organization.  At that time, Respondent argued that his misrepresentation was not an effort to defraud, but rather an effort to ensure that the non-profit agency was able to obtain the surplus state equipment.  This prior bad act does not provide evidence as to the occurrence of the incidents that have given rise to the current cause of action.  However, Respondent’s previous violation is relevant to the determination of the appropriate sanction for Respondent’s actions that are now under administrative review.  
Appropriate Sanction


The issue now is to determine what sanction is appropriate for the violations that have been committed.  The appropriate sanction should adequately convey the message to Respondent that he has again erred and should also attempt to deter further violations.  Because the resolution of this issue is fact specific, the nature of the wrong, the intent behind the wrong, the likelihood of repetition, and the harm done to others, if any, must be evaluated.  Texas Education Agency v. Gonzalez and Excel Defensive Driving School Docket No. 075-PS-300 (Comm’r Educ. 2000) citing; Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training v. Williams, Docket No. 137-PS-1294 (Comm'r Educ. 1995).  The Commissioner has recognized that culpability is an issue in the denial, revocation, or suspension of a license.  Hartman v. Texas Education Agency Proprietary Schools & Education, Docket No. 184-PS-292 (Comm'r Educ. 1992).  Additionally, the Commissioner has evaluated the appropriateness of a sanction based upon consideration of whether a lesser sanction would adequately deter similar conduct by others or the particular licensee.  Texas Education Agency Division of Proprietary Schools, Veterans Education and Driver Training v. Ruiz, Docket No. 135-PS-194, at 23 (Comm'r Educ. 1994).  In the Williams case, the Commissioner concluded that the wording of the applicable statutory provision (i.e. ...no suspension invoked hereunder shall be for a period of less than thirty days or longer than one year.) makes clear that the Legislature contemplated a gradation in sanctions.  See Tex. Civ. Stat. art. 4413(29c), § 22.


While Respondent did not present six hours of instruction to the students, Respondent did present safe driving instruction to the students for the duration of the class, albeit the class was shortened by 27 minutes.  A range of penalties has been assessed for the types of violations at issue in this case.  The least penalty assessed has been a sixty-day suspension of a license.  See Williams, Docket No. 137-PS-1294 (instructor provided a class lasting two hours and twenty minutes to a student who needed to complete the course by the next day).  The most severe penalty assessed has been revocation of a license.  See Texas Education Agency, Division of Driver Training v. Peralta, Docket No. 100-PS-598 (Comm'r Educ. 1998) (school owner advertised and taught a four-hour course for over three months, moreover, the judge video, which informs students that a $500 reward is available for reporting that a full course was not shown and that information was not provided); Texas Education Agency, Division of Driver Training v. Gonzales et al., Docket No. 075-PS-300 (Comm'r Educ. 2000) (instructor presented three-hour course to nine students and sold certificates of completion to five individuals who received no instruction).  The Commissioner has also suspended licenses for a number of months.  See Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training v. Treviño, et al., Docket No. 352-PS-792 (Comm'r Educ. 1992) (instructor who issued certificates to students receiving less than the required amount of instruction on one occasion received suspension for 120 days; Texas Education Agency-Driver Training Division v. Syed Nisar Naqvi and Lord’s Defensive Driving School, Docket No. 118-PS-800 (Comm’r Educ. 2000); instructor who issued certificates to students receiving less than the required amount of instruction on two occasions received suspension for 180 days).  In Texas Education Agency-Driver Training Division v. Gonzalez, 075-PS-300 (Comm’r Educ. 2000), Mr. Gonzalez presented a three-hour course to nine students.  He also did not show the judge video.  This conduct was determined to be more serious than that in Williams, but not as serious as that in Peralta.  Although Mr. Gonzalez’s license was revoked for the entirety of his conduct, the Commissioner determined that the action of presenting a shortened course by itself would have warranted a suspension.  Texas Education Agency-Driver Training Division v. Gonzalez, Docket No.  075-PS-300 (Comm’r Educ. 2000).  


Although Petitioner seeks revocation of Respondent’s license, it did not demonstrate that revocation is the proper sanction.  Consideration of the evidence at hand and the public policy objectives of driver safety school and instructor licensing mandates a conclusion that a suspension would adequately deter similar conduct by Respondent and by others.  Respondent shortened the instruction time in his driver training class by 27 minutes; falsified documents related thereto; issued certificates of completion to individuals who had completed 273 minutes of instruction instead of the required 300 minutes of instruction; and previously violated the Texas Driver and Traffic Safety Education Act.  Therefore, Respondent’s instructor license should be suspended for one year.
Conclusion


On August 3, 2002, Respondent shortened the required 300 minutes of instruction by approximately 27 minutes.  Respondent submitted documentation that incorrectly stated that the students who attended the August 3, 2002 course received the full 300 minutes of instruction.  Respondent provided improper assistance to the students of the August 3, 2002 course during the administration of the examination at the conclusion of the class.  Respondent has been previously issued a Notice of Violation by the Texas Education Agency Division of Driver Training.  Respondent failed to comply with the Texas Driver and Traffic Safety Education Act.  Respondent’s Driving Safety Instructor License should, therefore, be suspended for one year. 
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Vernon's Texas Civil Statutes article 4413(29c), section 17(a).


2.
A driver safety school's instructors and owners are required to be of good reputation. Vernon's Texas Civil Statutes article 4413(29c), section 13(a-1)(6).


3.
A driver safety school instructor shall not falsify driver training records. 19 Tex. Admin. Code § 276.1105(c)(5).


4.
A driver training instructor who falsifies documents does not possess a good reputation.  19, Tex. Admin. Code, section 176.1101(9)(E).

5.
Victor Gomez does not possess a good reputation.


6.
Each driver safety course is required to consist of 300 minutes of instruction. 19 Tex. Admin. Code § 176.1108 (a)(1)(C)(i).  Respondent violated this provision by conducting a driver safety course that only contained 273 minutes of instruction.

7.
Instructors are not permitted to provide assistance to students in answering the final examination questions.  19 Tex. Admin. Code § 176.1117(c) (3).


8.
Respondent failed to comply with the rules of the agency by issuing certificates of completion to students who had not received six hours of instruction.  Tex. Rev. Civ. Stat. Article 4413(29c) § 9(7)(A).

9.
Respondent failed to comply with the rules of the agency by submitting driving safety records that contained false information.  19 Tex. Admin. Code § 176.1107(m).

10.
Respondent has been previously issued a Violation Notice by Petitioner.  19 Tex. Admin. Code § 176.1105(b)(1), (6), (c)(7).

11.
Respondent’s Driver Safety Instructor License and Driver Education Instructor License may be suspended for failure to comply with the Texas Driver and Traffic Safety Education Act.  Tex. Rev. Civ. Stat. art. 4413(29c), § 16(a)(3).

12.
Respondent’s Driving Safety Instructor License should be suspended for one year due to failure to comply with the Texas Driver and Traffic Safety Education Act.  Tex. Rev. Civ. Stat. Ann. art. 4413(29c), §§ 9(10), 16(a)(3).
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Respondent’s Driving Safety Instructor License #05619567 be, and is hereby, suspended for one year from the date that this decision becomes final and unappealable.

SIGNED AND ISSUED this 2nd day of JULY, 2003.
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ROBERT SCOTT






CHIEF DEPUTY COMMISSIONER
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