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Statement of the Case


Petitioner, Luis Castillo, appeals the action of Respondent, Dallas Independent School District, concerning his grievance.  Respondent has filed a Plea to the Jurisdiction.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Maurice O. Healy, Attorney at Law, Dallas, Texas.  Respondent was represented by Sonya D. Hoskins, Attorney at Law, Dallas, Texas.  Respondent filed a Motion for Substitution of Counsel and is now represented by Lorraine J. Yancey, Attorney at Law, Dallas, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent as a Budget Coordinator in the Budget Development and Control Department.
2.
Petitioner was not a teacher, a superintendent, principal, classroom teacher, counselor, nurse, or other fulltime professional employee who is required to hold a certificate issued under Subchapter B of Chapter 21 of the Texas Education Code.
3.
Petitioner at times during his employment had supervisory duties, but he was not required to be certified by the State Board for Educator Certification, as provided in Subchapter B of Chapter 21 of the Education Code.

4.
Petitioner had a one year Employee Probationary Contract with Respondent.
5.
Petitioner’s Employee Probationary Contract was terminated by Respondent at the March 29, 2001 meeting of Respondent’s Board of Trustees.

6.
Respondent terminated Petitioner’s Employee Probationary Contract because it was determined to be in the best interest of the district.

7.
Respondent’s Board Meeting Agenda Item 6.35 was entitled APPROVAL OF DECISION TO TERMINATE CHAPTER 21 PROBATIONARY CONTRACT EMPLOYEES AT THE END OF THE CONTRACT TERM.
8.
Petitioner was not a Chapter 21 probationary contract employee.

9.
Respondent’s Board Meeting Agenda Item 6.35 included a section entitled REVISED SUMMARY OF CENTRAL STAFF RECOMMENDED FOR PROBATIONARY CONTRACT NONRENEWAL (For the 2001–2002 School Year).  Petitioner was listed in this section by name, position, department, hire date and reasons for nonrenewal.
Discussion
The Open Meetings Act

Petitioner claims that Respondent’s board of trustees violated the Open Meetings Act.  The board, despite the district counsel’s timely objection that Petitioner had not previously raised this argument and had thereby failed to exhaust his administrative remedies, took extensive testimony from Petitioner on his Open Meetings Act claim.  Because the board of trustees has heard and decided Petitioner’s grievance, which included testimony on this issue, Respondent cannot properly maintain that Petitioner has failed to exhaust his administrative remedies in regard to his Open Meetings Act claim.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App. – Austin 2000 no pet.).  Petitioner specifically argues that because he was not a Chapter 21 probationary contract employee, (emphasis added), the notice listing him as such was, therefore, fatally flawed.  Petitioner further asserts that the notice of the meeting contained incorrect information; that the Open Meetings Act was thereby violated; that the hearing was therefore illegal; and the action in affirming the dismissal must be reversed and rendered.  Petitioner’s Open Meetings Act claim is fatally flawed.  
The Open Meetings Act does not afford an individual procedural protections beyond those owed to the general public…  [T]he posted notice announcing the board’s intent to consider discussion of personnel under section 2(g) of the Open Meetings Act was sufficient to provide full and adequate notice to the public that it would discuss whether to accept or reject a recommendation of nonrenewal of a band director’s contract.

Stockdale v. Meno, 867 S.W.2d 123, 125 (Tex. Civ. App – Austin, 1994 no writ).  The Open Meetings Act is designed for the notification of the public.  In the instant appeal, Petitioner is listed on the Board’s agenda with specific identification, including his name, job title, department and reason for proposed nonrenewal.  Pursuant to the standard set in Stockdale, the information provided was sufficient to notify the public that at the May 29, 2001 board meeting, the board of trustees was going to consider a nonrenewal action in regard to the probationary employment contract issued to Petitioner.  The posting requirements of the Open Meetings Act are met by the notice implemented by Respondent for the May 29, 2001 board meeting.  The public was clearly and sufficiently notified, therefore, Petitioner’s Open Meetings Act claim fails.
Is Petitioner Entitled to Chapter 21 Employment Rights?

Petitioner was working under his second one year probationary employment contract.  Petitioner argues that he did not get the Chapter 21 rights which he contends were conferred upon him as a matter of law by his 2000-2001 probationary contract.  Petitioner’s employment probationary contract states in pertinent part as follows:

Renewal or termination of employment at the end of a school year shall be in accordance with Subchapter C, Chapter 21, Texas Education Code if applicable.

LOCAL RECORD TAB 19 (emphasis added).  Chapter 21 of the Texas Education Code states in pertinent part:

§21.201 Definitions.

In this subchapter:

(1) “Teacher” means a superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued under Subchapter B or a nurse.  The term does not include a person who is not entitled to a probationary, continuing or term contract under Section 21.002, and existing contract, or district policy.

Chapter 21 rights apply to teachers as defined in section 21.201 of the Texas Education Code.  Petitioner was not a superintendent, principal, supervisor, nurse, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued by the State Board for Educator Certification.  Although Petitioner did have supervisory duties during most of his time of employment with Respondent, he was not required to be certified by SBEC to acquire or maintain his position.  The provisions of Chapter 21 are, therefore, not applicable to Petitioner.  The probationary contract does not in and of itself imbue Petitioner with Chapter 21 employment rights.  The text of the probationary contract specifically states that termination at the end of the contract year shall be in accordance with Chapter 21, if applicable.  Chapter 21 is not applicable in this case.  Petitioner himself succinctly and correctly summarizes the conclusion that must be reached regarding this element of his appeal: “I am not a Chapter 21 employee.”  Transcript page 23, line 15.  Because Petitioner is not a Chapter 21 employee, he is not subjected to the duties of Chapter 21, and neither is he entitled to its rights, privilege and protections.
Can the District Change its Reason for Nonrenewing Petitioner’s Contract?

In the instant appeal, Respondent proposed to nonrenew Petitioner’s contract for failure to comply with administrative directives and failure to complete assignments. LOCAL RECORD, TAB 17.  Respondent backed away from those reasons and ultimately nonrenewed Petitioner’s probationary contract for the best interest of the district.  Petitioner argues that the district is prohibited from proposing to nonrenew a probationary contract for good cause, and then abandoning that reason and nonrenewing the probationary contract for the best interest of the district.  Petitioner’s argument fails.  Respondent can propose the nonrenewal of a probationary employment contract for good cause and then actually nonrenew that probationary contract for the best interests of the district, as long as it is within Respondent’s contractual or statutory authority to nonrenew the probationary contract for the best interest of the district in the first place.  In this case Petitioner had no property rights in his probationary contract, which had come to the end of its 2000-2001 term.  Respondent was, therefore, within its common law and contractual rights, pursuant to the probationary contract itself, to nonrenew the probationary contract for the best interest of the district.  Because Respondent was within its rights as established by the probationary contract to nonrenew the probationary contract for the best interest of the district, it was not prohibited from initially proposing to nonrenew the contract for good cause, and then ultimately nonrenewing the contract for the best interest of the district.  Canutillo Indep. Sch. Dist. v. Kennedy, 673 S.W.2d 407 (Tex. Civ. App. – El Paso 1984, writ ref’d n.r.e.).
School Board Policies

Petitioner argues that the record in this case contains numerous violations of policy and that the result was therefore inequitable.  The Commissioner has jurisdiction over the school laws of the state of Texas which are specifically defined as Title I and Title II of the Education Code and the rules duly promulgated thereunder.  In and of itself, the allegation of a violation of a school district policy is not equivalent to the allegation of a violation of one of the school laws of Texas.  The jurisdiction of the Commissioner cannot be invoked by the allegation of a violation of a district policy.  The school laws of this state do not include the policies of a school district.  Ferrell v. Klein Independent School District, Docket No. 166-R10-796 (Comm’r Educ. 1997); Armstead v. Galveston Independent School District, Docket No. 067-R10-198 (Comm’r Educ. 1998).  The Commissioner does not have jurisdiction over any of Petitioner’s claims that allege violations of Respondent’s policies.  
Whistleblower Act

The Petitioner argues that Respondent has engaged in retaliation against the Petitioner by improperly disciplining him with a memorandum, changing his job description, and recommending his contract for nonrenewal.  He claims that Respondent has engaged in “pretextual disciplinary moves” against him.  Petitioner states that he is a member of a protected class, and his supervisor retaliated against him for “saving the School District over $300,000.00 a year and for identifying further revenue savings.”  The Commissioner of Education has jurisdiction over the “school laws of Texas” which are defined as Title I and Title II of the Texas Education Code, and the rules promulgated thereunder.  tex. educ. code § 7.057 (a)(2)(A).  The Whistleblower Act, which is found in Section 554.001, et seq. of the Texas Government Code, is not included in the “school laws of Texas.”  The Commissioner of Education has no jurisdiction over the Whistleblower Act, or any alleged violations thereof.  Strong v. Edinburg Consolidated Independent School District, Docket No. 057-R3-1297 (Comm’r Educ. 1999).
Failure to Exhaust Administrative Remedies

A party must make a timely objection to preserve error.  Whitaker v. Marshall Indep. Sch. Dist., 40 S.W.3d 179 (Tex. App. – Texarkana 2001, no pet.); Miller v. Houston Indep. Sch. Dist., 51 S.W. 3d 676 (Tex. App. – Houston [1st Dist.] 2001 pet denied).  Section 7.057(c) of the Texas Education Code states that:

In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.

As set forth in the Texas Education Code and the Administrative Procedures Act, Petitioner must exhaust his administrative remedies before bringing an appeal before the Commissioner.  “As a rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.”  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d 88, 90 (Tex. 1992); citing Texas State Bd. of Examiners in Optometry v. Carp, 162 Tex. 1, 7, 343 S.W.2d 242, 246-47 (1961).


Petitioner states that he didn’t get paid for part of his contract, from August 2, 2001 - August 31, 2001.  During oral argument on the merits, Respondent’s counsel advised Petitioner’s counsel that Petitioner could go to payroll and request any payment that may be owed.  This is not an issue that was heard by Respondent’s board of trustees and, therefore, it cannot be an issue before the Commissioner.  Petitioner has failed to exhaust his administrative remedies as to this element of his claim. 

Petitioner states that “The Level IV hearing was held before a hearing officer who is an attorney with the law firm that represents the School District as a special counsel.”  Petition for Review, Page 10.  Petitioner seems to be attempting to make a claim of bias against the hearing officer.  That claim was not made before the Board; no objection to the impartiality of the hearing officer was made or preserved at the Level IV hearing.  Therefore, Petitioner’s claim of bias by the hearing officer cannot be properly brought before the Commissioner.  Petitioner has failed to exhaust his administrative remedies in regard to the allegation of bias on the part of the Level IV hearing examiner.


Petitioner argues that the tapes from Level III were incomplete and that they were not in sequential order.  Petitioner did not make an objection at the Level IV hearing regarding the use of the tapes from the Level III hearing.  Petitioner has, therefore, waived any objection to the use of the tapes as they were presented during the Level IV hearing, and has thereby failed to preserve this element of his claim.  

Petitioner claims that the action of nonrenewal would not have been taken but for the Petitioner being an educated Hispanic.  Petitioner did not bring this claim before the board, and has therefore failed to exhaust his administrative remedies regarding this element of his appeal.  


Petitioner has failed to exhaust his administrative remedies for the aforementioned elements of his claim.  Therefore, the Commissioner does not have jurisdiction over those elements of this appeal.
Can the Board’s Decision be Appealed?

Petitioner complains that Respondent told him that the board’s decision “may not be appealed” which, according to Petitioner, “is false and which was known to be false at the time the statement was made.”  An individual who is not a Chapter 21 employee is not subject to the Chapter 21 prohibition against appealing the termination of a probationary contract.  Petitioner, although not a Chapter 21 employee, has no property rights in his probationary contract when it comes to the end of its term.  There are no property rights in a probationary contract that is past its termination date.  Once a contract for a term has expired and the work is completed and compensated, a party to the contract cannot violate that contract.  Petitioner has failed to state a violation of a written employment contract.
Conclusion


Respondent’s posted notice did not violate the Open Meetings Act.  Petitioner is not a Chapter 21 employee and, therefore, is not entitled to Chapter 21 employment rights.  The district can propose to nonrenew a probationary contract for good cause, and then ultimately nonrenew that probationary contract for the best interest of the district, as long as it is within its authority to nonrenew the probationary contract for the best interest of the district.  School board policies are not part of the “school laws of Texas.”  The Commissioner of Education does not have jurisdiction over the Whistleblower Act.  Petitioner has failed to exhaust his administrative remedies in regard to certain elements of his appeal.  The Commissioner does not have jurisdiction over those elements of Petitioner’s claim, wherein Petitioner failed to exhaust his administrative remedies.  There is no property right in a probationary contract that is past its term.  Petitioner’s appeal should be denied.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction over this appeal under Texas Education Code section 7.057.

2.
The notice for Respondent’s May 29, 2001 board meeting was sufficient and did not violate The Open Meetings Act. 


3.
Because the Open Meetings Act was not violated, the decision of Respondent’s board of trustees is not voidable.


4.
Petitioner is not a Chapter 21 employee and, therefore, is not entitled to Chapter 21 employment rights.

5.
A district may propose the nonrenwal of the probationary contract of one of its employees for good cause and then actually nonrenew the probationary contract for the best interests of the district, as long as it is within the District’s authority to nonrenew the probationary contract for the best interests of the District in the first place.  Respondent was within its authority to first propose nonrenewal for good cause and then to nonrenew the contractual relationship for the best interests of the district.
6.
The Commissioner does not have jurisdiction over school board policies.  School board policies are not part of the “school laws of Texas.”  Tex. Educ. Code §7.057.
7.
The Commissioner does not have jurisdiction over the Whistleblower Act.  The Whistleblower Act is not part of the “school laws of Texas.” Tex. Educ. Code §7.057.
8.
The Commissioner does not have jurisdiction over the elements of this appeal where Petitioner has failed to exhaust his administrative remedies.  Title 19 tex. admin. code §157.1056.
9.
There is no property interest in a probationary contract that is past its term.

10.
Petitioner’s appeal should be denied. 
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 30th day of JULY, 2003.





______________________________________






ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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