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Statement of the Case


Petitioner, Robert T. Kennion, appeals the action of Respondent, Edgewood Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Rosa Rosales.  Respondent is represented by Donald J. Walheim, Attorney at Law, San Antonio, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1. Petitioner was employed by Petitioner as an at-will employee.

2. Petitioner’s employment was terminated on July 30, 2002. 

Discussion

Petitioner appeals Respondent’s decision to terminate his contract.  Respondent argues that the Commissioner lacks jurisdiction to hear this case because Petitioner does not have a written employment contract and that as an at-will employee Petitioner cannot show monetary harm. 
Jurisdiction


Under Texas Education Code section 7.057 the Commissioner has jurisdiction over violations of the Texas Education Code and violations of written employment contracts that cause or would cause monetary harm.  Petitioner does not allege a violation of the Texas Education Code.

Respondent contends that Petitioner does not have a written contract.  However, Petitioner claims that documents that he is required to sign concerning his ineligibility for unemployment insurance during the summer amount to a written contract.  Because there was not an issue raised before the board concerning whether Petitioner held a written contract, the record does not answer this question.  It has been held that evidence outside the record can be taken on jurisdictional matters.  Smith v. Nelson, 53 S.W.3d 792, 794 (Tex. App.-Austin 2001, pet. denied).  However, since another issue is dispositive there is no need to take evidence as to this issue.

Respondent argues that since Petitioner was an at-will employee he can show no monetary harm.  Petitioner denies he is an at-will employee.  However, Petitioner’s grievance was based on a policy that applies only to at-will employees.  DCD (LOCAL).  Based on the record, it can be determined that Petitioner was an at-will employee.  As such, Petitioner cannot show monetary harm.  Hence, the Commissioner lacks jurisdiction over this case.
Equal Protection


Petitioner argues that a law which only gives the Commissioner jurisdiction over contract violations when there is a written contract that causes or would cause monetary harm violates the constitutional requirement of equal protection.  However, administrative agencies lack the authority to declare statutes unconstitutional.  Central Power and Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997).  

Conclusion


The Commissioner lacks jurisdiction over Petitioner’s contact claim because Petitioner cannot show monetary harm.  The Commissioner lacks jurisdiction over Petitioner’s equal protection claim because he cannot declare a statute to be unconstitutional.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.
2.
Petitioner does not allege a violation of Texas Education Code section 7.057(a)(2)(A).

3.
Since Petitioner was an at-will employee, he cannot show monetary harm.  Since there is no claim of monetary harm, the Commissioner lacks jurisdiction over this case based on Texas Education Code section 7.057(a)(2)(B).

4.
Administrative agencies lack the authority to declare statutes unconstitutional.

5.
The Commissioner lacks jurisdiction over Petitioner’s claim that Texas Education Code section 7.057(a)(2)(B) is unconstitutional.

6.
This case should be dismissed for lack of jurisdiction.  19 Tex. Admin. Code § 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.

SIGNED AND ISSUED this 12th day of AUGUST, 2003.
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ROBERT SCOTT





CHIEF DEPUTY COMMISSIONER
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