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                               Statement of the Case

Petitioner Eleanor Maxey appeals the decision of the Midland Independent School District board of trustees, Respondent, to nonrenew her term contract of employment after a hearing before the board.

Joan Howard Allen is the Administrative Law Judge appointed by the

Commissioner of Education. Petitioner is represented by Karla K. Carlson, Attorney at Law, Lubbock, Texas. Respondent is represented by David W. Lauritzen, Attorney at Law, Midland, Texas.

                                   Findings of Fact
      After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

      1. The board of trustees voted to nonrenew Petitioner’s term contract of

         employment on April 24, 1997; Petitioner was notified by letter on 
         May 7, 1997.

      2. On May 13, 1997, Petitioner filed a Petition for Review, alleging that

   the decision of the board was arbitrary, capricious, unlawful and not

   supported by substantial evidence, but set forth the action or ruling
   complained of.

                                      Discussion
      Petitioner’s original petition for review failed to set forth the action or ruling complained of. All issues relied upon by Petitioner must be raised in the Petition for

Review. 19 TAC §157.1051(c). A bare bones allegation of “arbitrary, capricious,

unlawful and not supported by substantial evidence,” without more, does not meet 
this criteria.
 The legal basis for the appeal must be accompanied by an 
identification of the actions or rulings which constitute the legal error.

Petitioner filed an amended Petition for Review on June 17, 1997, the day 
after the deadline set by the agency for submitting briefs, proposed findings and 
conclusions.  Tex. Educ. Code §21.301(a) requires that a petition for review must be 
filed not later than the 20th day after the board renders its decision. Petitioner’s 
attempt to amend her petition after the statutory deadline and after the submissions 
deadline was objected to; the motion to strike was granted and the motion for leave 
to file an amended petition for review was denied. Petitioners should ensure that the 
petition for review comply with 19 TAC §157.1051 in the first instance.

The decision in Aaron v. Fort Bend ISD, No. 145-R1-696 (Comm’r Educ. 1996), 
contained dicta which indicated that due to the short time lines established in

Subchapter G of Chapter 21 of the Education Code, discretion would be exercised 
on an ad hoc basis with regard to which claims and pleadings are considered as 
timely presented to the Commissioner. Subsequently, the Commissioner has held 
school districts to the statutory deadline for filing local records in this 
matter. See, e.g., Dukes v. Fort Worth ISD, No. 080-R3-197 (Comm’r Educ. 1997). The rationale for requiring timely filing of pleadings and briefs applies equally to filing deadlines petitions as well as answers and local records. Therefore, it is the opinion of the Commissioner that discretion cannot be exercised with regard to late-filed or amended petitions for review and that any amendment to the petition must be filed within the 20 day time line established by law.

Substantial evidence supports the decision of the board of trustees to nonrenew Petitioner’s term contract of employment. Petitioner’s performance as a teacher of emotionally disturbed students was, for the most part, below expectations. Her classes lacked structure and planning and the children were not in control. These deficiencies were pointed out in memoranda and evaluations. The first reason given for nonrenewal is supported by substantial evidence.

      The second reason for nonrenewal was failure to fulfill duties and

responsibilities. Substantial evidence existed in the record to prove this reason, including failure to prepare lesson plans and individualized education plans for her students. At times, Petitioner was observed for full class period providing no instruction at all to her students. Petitioner also verbally and emotionally abused her students, telling one student that his only dependable relative would die if the student did not behave and repeatedly telling another emotionally disturbed student that she (Petitioner) would tear him to bits if he did not get in line.

      Numerous examples support the third reason for nonrenewal, that Petitioner

was unable to maintain discipline in the classroom. Petitioner was also insubordinate and failed to comply with official directives. This fourth reason was also supported by substantial evidence.

There was no identification of the actions or rulings complained of that were arbitrary or capricious. Similarly, there was no identification of the actions or ruling that were unlawful. The decision of the board of trustees should be affirmed and Petitioner’s appeal should be denied.

                                 Conclusions of Law

       After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education has jurisdiction over the instant matter

         pursuant to Tex. Educ. Code Section 21.301.

2. The nonrenewal of Petitioner’s term contract of employment is

         supported by substantial evidence.

3. Petitioner failed to plead the actions or rulings complained of which

         would support a finding that the decision of the board of trustees was                     
         arbitrary or capricious.
4. Petitioner failed to timely plead the actions or rulings complained of

         which would support a finding that the decision of the board of    
         trustees was unlawful.
5. The decision of the board of trustees to nonrenew the term contract of

         Petitioner should be affirmed, as it was not arbitrary, capricious or

   Unlawful.

6. Petitioner’s appeal should be denied.

                                       ORDER

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 1st day of July, 1997.

                                        MIKE MOSES

                                        COMMISSIONER OF EDUCATION

� Petitioner waived an allegation concerning notice of the proposed action.


� Petitioner raised the issue of the standard of review of the evidence before the board of trustees in her amended petition.  Just as with certified hearing examiners, a board in a nonrenewal hearing must evaluate the evidence under the preponderance of the evidence standard.  However, Petitioner failed to identify this issue and the supporting facts in her timely filed petition for review, and hence, this cannot be considered as a point of error.





