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Petitioner, Michael Scott Amerson, complains of the decision of Respondent, Houston Independent School District, to terminate his continuing contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Jefferson K. Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Clay T. Grover, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate his contract should be overturned because there is no requirement for a teacher to apply and interview for open positions when his position was eliminated as part of a reduction in force.  Petitioner does not challenge that the reduction in force was necessary or that it was legitimately determined that his position should be eliminated.
Reductions in Force


A school district may terminate a continuing contract as part of a necessary reduction in force.  Tex. Educ. Code § 21.157.  In Wassermann v. Nederland Independent School District, Docket No. 171-R1-784 (Comm’r Educ. 1988) the Commissioner held:

Reduction in force does not constitute a valid reason for nonrenewal, if on the date of nonrenewal, there is another position for which the teacher is qualified, unless the district has a valid reason, supported by substantial evidence at the local hearing for not reassigning the teacher. 

At times, it may be necessary for a school district to eliminate positions.  But just because a position is eliminated does not mean that it is necessary to terminate a teaching contract.  If a teacher meets a district’s objective criteria to obtain another position, the teacher must be offered the position.  Obviously, a district need not offer a teacher a position when a teacher does not possess the credentials, education, or experience required for the position.  In addition, a district need not offer a position to a teacher who refuses to apply for and interview for an open position.  As the Commissioner held in Stuessy v. Ysleta Independent School District, Docket No. 345-R2-893 (Comm’r Educ. 1995):
A school district is not required to give further consideration to a faculty member whose job is eliminated and who refuses the district’s reasonable requests.  Surely a teacher can be required to indicate whether he or she wants to be considered for a job and to interview for the job.

A requirement that a teacher must apply and interview for a position is an objective requirement.  It is also a requirement that helps ensure that a district has placed the teacher in the best available position.  While Petitioner objects to being required to apply and interview, many educators would welcome the opportunity to have some input as to their next assignment.  Because Petitioner did not comply with Respondent’s objective requirements for obtaining a new position, Petitioner is not entitled to a new position with Respondent.  
Arbitrary and Capricious


Petitioner contends it is arbitrary and capricious for Respondent to administratively reassign employees without requiring interviews, except when positions are eliminated.  There is nothing arbitrary about a district reassigning employees without requiring interviews when a position needs to be filled quickly or when the district determines that it is not likely that an interview process would result in a better person to fill a job.  In such cases, the district is making a reasonable business decision.  
Conclusion

When a position is eliminated as part of a reduction in force, a district may require a teacher to apply and interview for open positions.  Because Petitioner failed to apply and interview for open positions, Respondent was not required to assign him to an open position after his position was eliminated.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.
3.
When a position is eliminated due to a necessary reduction in force, a district is required to transfer the teacher to a different position only if the teacher meets the district’s objective criteria to obtain that position.

4.
Objective criteria to obtain a position may include credentials, education, experience, applying for the position, and interviewing for the position.
5.
Because Petitioner failed to apply and interview for open positions as required, Respondent was not required to transfer Petitioner to an open position.

6.
It is not arbitrary and capricious for Respondent to administratively reassign employees without requiring interviews, except when positions are eliminated.

7.
Respondent lawfully terminated Petitioner’s teaching contract.

8.
Petitioner’s appeal should be denied.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 10th day of FEBRUARY, 2003.

_______________________________________

FELIPE ALANIS
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