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DECISION OF THE COMMISSIONER

Petitioner, Larry D. Skinner, complains of the decision of Respondent, San Felipe Del Rio Consolidated Independent School District, to terminate his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Malinda A. Gaul, Attorney at Law, San Antonio, Texas.  Respondent is represented by Robert A. Schulman, Attorney at Law, San Antonio, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner and adopted by the board of trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate his term contract should be overturned because Respondent violated Texas Education Code section 21.206; attempted to unilaterally change the contract; failed to provide proper notice of the allegations; and retaliated against Petitioner for pursuing federal litigation.  

Texas Education Code section 21.206

Respondent terminated Petitioner’s contract for his refusal to perform coaching duties.  Petitioner contends that he was not contractually obligated to perform coaching duties.  Petitioner held a term contract.  Texas Education Code section 21.206 provides that unless a teacher is provided with notice 45 days before the last day of instruction of proposed nonrenewal, the teacher must be employed in the same professional capacity for the following school year.  Petitioner argues that because he was not employed as a coach for the 2001-2002 school year, Respondent could not require him to be employed as a coach for the 2002-2003 school year.  Hence, he concludes that his refusal to perform coaching duties was justified because Respondent had no right to require him to perform coaching duties.  

Petitioner’s 2001-2002 term contract was for the position of teacher/coach.  However, Petitioner did not coach during the 2001-2002 school year because he was not capable of doing so.  Petitioner made a request to be released from his coaching duties for 2001-2002 school year under the Americans with Disabilities Act.  Respondent honored this request.  Even assuming under this fact scenario that Texas Education Code section 21.206 means Respondent could not compel Petitioner to coach for the 2002-2003 school year
, Petitioner does not prevail.  Petitioner signed a 2002-2003 term contract for the position of teacher/coach.  While perhaps Respondent could not insist on a teacher/coach contract, Respondent offered Petitioner a teacher/coach contract and Petitioner accepted that contract.  
Petitioner’s 2002-2003 contract is a unified teacher/coach contract.  In the case of Hester v. Canadian Independent School District, Docket No. 106-R1-585 (Comm’r Educ. 1985) the Commissioner held that:
A district has the option either to employ a person as a teacher with a separate agreement for supplemental part-time duties, or to employ the person for one position with multiple duties specified in the employment contract.  Either approach has advantages and disadvantages for both the district and the employee.  Under the first approach, the district might be able to terminate an employee’s supplemental duties without triggering the provisions of the TCNA, depending on the specific nature of the supplemental duties involved, while retaining the person as a classroom teacher.  Likewise, the employee could resign from the supplemental duties without jeopardizing his position as a teacher.  Under the second approach, the district could ensure that several duties be performed by one employee, and nonperformance of any such duty would lead to nonrenewal or termination of the entire employment relationship.  However, under this approach the employee would be entitled to the benefits of the TCNA.

Because the 2002-2003 contract is a unified term contract, Respondent could nonrenew or terminate Petitioner’s teaching duties because Petitioner failed to perform his coaching duties or vice versa.  All duties were covered by one contract.  Petitioner could have unilaterally resigned from his 2002-2003 contract by giving Respondent notice on or before the 45th day before the start of instruction.  However, he could not unilaterally withdraw from only his coaching duties and insist that the district employ him as a teacher.  The right to resign is a right to resign from a contract.  It is a right to “leave the employment of the district.”  Tex. Educ. Code § 21.210(a).  A teacher with a unified contract cannot unilaterally pick and choose from which duties the teacher wishes to resign.  

Change of Duties


Petitioner argues that Respondent limited his contract exclusively to teaching by a memo.  During the 2001-2002 school year, Petitioner was assigned to teach at two campuses.  By memo of June 27, 2002, Petitioner was informed by the Director of Human Resources that, “This is to officially inform you that your assignment has been changed to teach P.E. full time at San Felipe Middle School.”  This memo had no effect on Petitioner’s coaching duties.  It only concerned the location of his teaching duties.  The person who sent the memo lacked the authority to alter a teaching contract.  Even assuming that this memo was an offer to amend Petitioner’s contract, Petitioner would not prevail.  Petitioner did not sign the memo or otherwise indicate that he had accepted a limitation of his duties to teaching duties.  
Notice


Petitioner is correct that the original notice was not sufficient to reasonably apprise him of the allegations against him.  Petitioner’s Exhibit 22.  Petitioner may have been at the board meeting where the board voted to propose the termination of his contract, but boards must provide written notice of proposed terminations.  Tex. Educ. Code § 21.253.  While the Texas Education Code does not specify the content of a notice of proposed termination of a term contract, a property interest is at stake.  Notice must at least be sufficient to allow a teacher to prepare a defense to the allegations.  Respondent cured its error in failing to provide notice of the allegations to Petitioner in its Notice of Grounds of Proposed Termination.  Respondent’s Exhibit 14.  This document specifies the allegations as:
1. Respondent’s failure and/or refusal to honor and/or perform his assigned coaching duties.

2. Respondent’s breach of his coaching assignment under his dual assignment contract.

3. Respondent’s failure and/or refusal to perform his coaching duties and/or assignments under his dual assignment contract.

4. Respondent’s breach of his dual assignment contract.

5. Other grounds constituting good cause.

Petitioner knew that Respondent was alleging that he refused to perform coaching duties that he was contractually required to perform.  In fact, there was no dispute that Petitioner refused to perform coaching duties.  The dispute was over whether Petitioner was contractually obligated to perform coaching duties.  Petitioner is correct that the fifth allegation is not specific enough to place him on notice of any particular allegation.  However, the first four allegations placed Petitioner on notice of what was actually contested.  Further, it should be noted that the Texas Education Code allows the parties to conduct discovery prior to the hearing.  Tex. Educ. Code § 21.255 (b).  Any ambiguity as to the allegations could have been addressed through discovery.
Retaliation


Petitioner alleges that the real reason Respondent proposed the termination of his contract was that he had filed federal litigation against the district.  Petitioner has not shown direct evidence of retaliation.  Petitioner has shown little more than that he filed a suit against the district.  This evidence fails to show retaliation.  It is legitimate to terminate an employee who fails to perform duties that he is contractually obligated to perform.  Petitioner was contractually obligated to coach.  His refusal to coach is good cause to terminate his contract.

Petitioner complains that on the day that the board proposed the termination of his contract, two other teachers’ contracts were proposed for termination.  He notes that the superintendent discussed the allegations against Petitioner but not the allegations against the two other teachers.  Petitioner argues that this was done to publicly discredit him.  Petitioner has failed to prove the motivation behind the superintendent’s action.  Further, Petitioner could have insisted on a closed meeting.  Stockdale v. Meno, 867 S.W.2d 123 (Tex. App.-Austin 1993, writ denied).  Petitioner did not do so.

Petitioner complains that Respondent agreed to waive the statutory deadline for the certified hearing examiner to issue a recommendation in another case but would not do so in the present case.  In neither case was Respondent required to grant a waiver.  

Petitioner complains that the board hearing to act on the recommendation of the certified hearing examiner did not have to be held before January 14, 2003.  Petitioner admits that the statute requires the hearing to be held within 20 days of the board president receiving the recommendations.  Tex. Educ. Code § 21.258(a).  Petitioner also acknowledges that the recommendation was faxed to the board president on December 23, 2002.  However, Petitioner argues that this is not evidence of when the recommendation was received.  Applying the substantial evidence standard of review, it is concluded that there is evidence that the recommendation was received by the board president on December 23, 2002.

Petitioner objects that he was required to present his case first before the board of trustees and that he was not given the same amount of time as the administration.  However, Petitioner did not object to presenting his case first before the board.  The Commissioner cannot consider issues not raised in the record.  Tex. Educ. Code § 21.301(c).  Even if Petitioner had raised the issue, it would not be unreasonable to require Petitioner to present his case first because in order to prevail Petitioner would have to convince the board to reject the recommendation of the certified hearing examiner.  Petitioner also failed to raise the issue as to the amount of time given to each party before the board of trustees.  

Conclusion


The decision of the board of trustees should be affirmed.  Petitioner refused to perform a significant contractual duty.  Petitioner is mistaken as to his claim that his contract did not require him to be a coach.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.
3.
Even assuming that Texas Education Code section 21.206 would limit Respondent from requiring that Petitioner be employed as a coach for the 2002-2003 school year, Petitioner voluntarily accepted coaching duties by signing his 2002-2003 contract.
4.
Petitioner’s 2002-2003 contract is a unified term contract that covers the duties of both teaching and coaching.

5.
A teacher with a unified contract may resign from all duties under Texas Education Code section 21.210(a), but may not pick and choose to resign only from certain duties.
6.
The memo of June 27, 2002 did not alter the terms of Petitioner’s 2002-2003 contract, nor was it an offer to alter the terms of the contract.

7.
Petitioner received notice that reasonably apprised him of the charges against him.

8.
Petitioner’s contract was not terminated in retaliation for Petitioner filing a lawsuit against the district.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 24th day of March, 2003.

_______________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� It should be emphasized that Petitioner’s legal theory is only assumed to be correct for purposes of argument.  Many teachers would object to losing significant duties because they were temporally unable to perform those duties.
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