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DECISION OF THE COMMISSIONER


Petitioner, Gary Floyd, complains of the decision of Respondent, Houston Independent School District, to terminate his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner appeared pro se.  Respondent is represented by Diane J. Cordova, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by the certified hearing examiner are adopted as if set out in full.
2.
Respondent announced its decision in this case on January 16, 2003.

3.
Twenty days from January 16, 2003 is February 5, 2003.

4.
The Petition for Review was post marked on February 5, 2003.

5.
February 8 and 9, 2003 were a Saturday and a Sunday, respectively.

6.
The Petition for Review was received on February 10, 2003.
Discussion


Petitioner contends that Respondent’s decision to terminate his term contract should be overturned because Respondent’s changes to the recommendation of the certified hearing examiner were not made in accordance with the Texas Education Code.  Respondent contests this and additionally argues that the Petition for Review was not timely filed, that it fails to state a claim for which relief can be granted, and that it fails to meet the requirements for a petition for review.  Respondent also asserts that Petitioner could not amend his Petition for Review after the filing deadline had expired.
Timelines


The Texas Education Code clearly establishes when a petition for review must be filed in a contract termination case:

Not later than the 20th day after the date the board of trustees or board subcommittee announces its decision under Section 21.259 or the board advises the teacher of its decision not to renew the teacher’s contract under Section 21.208, the teacher may appeal the decision by filing a petition for review with the Commissioner.

Tex. Educ. Code § 21.301(a).  On January 16, 2003, the board of trustees announced its decision to reject the recommendation of the certified hearing examiner.  Twenty days from January 16, 2003 is February 5, 2003.  
While the Petition for Review was not received on February 5, 2003, the Texas Education Agency does have a mailbox rule which provides:

Documents may be filed by mail if sent by certified United States mail, return receipt requested, or by an overnight courier service.  A document shall be deemed timely filed if it is mailed on the filing deadline as evidenced by a legible postmark placed on the envelope by the United States Postal Service and the document was received by the director of hearings, the hearing examiner, or the designated docket clerk by the close of business on the third calendar day following the filing deadline.

19 Tex. Admin. Code § 157.1050.  On February 5, 2003, the United States Postal Service placed a post mark on the envelope containing the Petition for Review.  Three calendar days after February 5, 2003 is February 8, 2003.  The envelope was received on February 10, 2003.  This would appear to make the filing untimely.  However, February 8 and 9, 2003 were a Saturday and a Sunday respectively.  The Texas Education Agency has adopted the Texas Rules of Civil Procedure as default rules.  Texas Rule of Civil Procedure 4 provides that, “The last day of the period so computed is to be included, unless it is a Saturday, Sunday or legal holiday, in which event the period runs until the end of the next day which is not Saturday, Sunday or a legal holiday.”  See Nassar v. Dallas Independent School District, Docket No. 001-R2-902 (Comm’r Educ 2002).  The result is that the Petition for Review was required to be received on February 10, 2003, which was the day it was received.  The Petition for Review was timely filed.
Failure to State a Cause of Action for Which Relief May be Granted

Respondent alleges that the Petition for Review fails to state a cause of action for which relief may be granted and fails to comply with the requirements for a petition for review.  While not a model of clarity, the Petition for Review does make clear that what is being appealed is Respondent’s action in terminating Petitioner’s contract.  Further, Petitioner does indicate that he is contesting the changes made to the recommendation of the certified hearing examiner.  In particular, Petitioner contends that the findings of fact and conclusions of law could not be changed because the findings of fact are supported by substantial evidence.  
In response to Respondent’s arguments, Petitioner attempted to amend the Petition for Review.  Respondent is correct that a petition for review may not be amended after the statutory filing deadline.  Hence, Petitioner’s attempt to amend the Petition for Review is a nullity.  The live pleading is Petitioner’s original Petition for Review.
Standard for Termination

The Texas Education Code establishes only two reasons for the termination of a term contract:  “good cause” and “financial exigency.”  Tex. Educ. Code § 21.211.  Since Respondent has never claimed financial exigency as a reason for terminating Petitioner’s contract, Respondent must rest its case on good cause.  The Commissioner has used the definition of “good cause” found in case law:
Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App.--Houston [1st Dist.] 1992, no writ).  Also applying case law, the Commissioner has determined that good cause is a finding of fact.  Nassar v. Dallas Independent School District, Docket No. 001-R2-902 (Comm’r Educ 2002) citing Ball v. Kerrville Indep. Sch. Dist., 504 S.W.2d 791, 799 (Tex. Civ. App.-San Antonio 1973, writ ref’d n.r.e) and Dixie Glass v. Pollak, 341 S.W.d 2d 530, 544 (Tex. Civ. App-Houston 1960, writ ref’d n.r.e.).  See also Miller v. Houston Indep. Sch. Dist, 51 S.w.3d 676, 683 (Tex. App.-Houston [1st Dist.] 2001, pet. denied).   

The certified hearing examiner found that there is not good cause to terminate Petitioner’s contract
.  A school district can only change a finding of fact if “after reviewing the record of the proceedings before the hearing examiner” it determines that “the finding of fact is not supported by substantial evidence.”  Tex. Educ. Code § 21.259(c).  Hence, for Respondent to change a good cause finding of fact there must not be substantial evidence to support a finding that there is not good cause to terminate Petitioner’s contract.  If Respondent cannot change the good cause finding, Petitioner prevails. 

Respondent argues that it is entitled to make the ultimate decision in this case based upon Davis v. Montgomery Indep. Sch. Dist., 34 S.W.3d 559 (Tex. 2000).  The Court in Davis holds:
We emphasize, however, that while an independent fact finder decides the facts under subchapter F, the Board retains the authority to make the ultimate decision of whether the facts demonstrate that board policy was violated.  Section 11.163 charges school boards with adopting policies for their districts, and section 21.203(b) requires that those policies include reasons for nonrenewal.

Davis at 565.  The first problem with the district’s position is that Davis was a nonrenewal case.  In a nonrenewal case, the ultimate issue is whether a teacher has violated a district’s policy that establishes reasons for nonrenewal.  In such a case, it is certainly appropriate to defer to a board’s interpretation of its own policy.  However, a board may only terminate a term contract for good cause or financial exigency.  “Good cause” is a legal term of art that is defined in case law.  There is no reason to defer a board’s opinion as to the definition of “good cause.”  In a termination case, a board does not retain the authority to make the ultimate decision based on a claim that it is interpreting its policies.
Changes to Recommendation


The second problem with the district’s opinion is that it wrongly applies Davis.  Under Davis, the board never becomes a fact finder.  The board must base its decision on the certified hearing examiner’s findings of fact unless it can properly change the findings of fact.  Respondent did not even challenge the following findings of fact found in the Discussion section of the recommendation:

Mr. Floyd was clearly attacked by Jessica.  She initiated the assault when she aggressively moved toward Mr. Floyd while cursing and threatening him with imminent bodily injury and then by striking Mr. Floyd in the face with her hand, causing minor injury to his eye.  [T. 283].  Mr. Floyd immediately and spontaneously, without conscious thought, countered the assault by punching Jessica in the face and instantly following up with another punch to her shoulder.  Mr. Floyd, being 5’7” tall and approximately 150 pounds was not significantly larger than Jessica at the time of the incident (the videotape indicates the relative size of the participants) [T.165]  Since School District policy allows an employee to use reasonable force as is necessary to protect himself or herself from an attack, the sole underlying question is whether Mr. Floyd used reasonable force as was necessary to protect himself in the incident.  I find that Mr. Floyd’s use of force in this matter by punching Jessica twice, once in the face and once in the shoulder, although closely bordering on excessive, was within the realm of reasonable and was necessary under the circumstances then existing to protect Mr. Floyd from further attack.  From Mr. Floyd’s perspective, Jessica approached him in an enraged and threatening manner and she was followed by Ernesto, whose intentions at the time were unknown, while Sandra, the instigator of the incident, was standing next to him.  He then observes Sandra trying to stop Jessica and Jessica shoving her out of the way.  He is then attacked by Sandra when she hits or slaps him in the face and eye.  Moreover, prior to Mr. Floyd’s instantaneous response, there was no indication in Jessica’s demeanor or behavior that she intended to retreat or stop her attack.  That is, the tape reflects that Jessica slightly retreats and puts up her hand to guard herself but this is purely a defensive gesture in response to the impending punch from Mr. Floyd.  The punches knocked Jessica to the floor temporarily ending the attack.  Thereafter, her demeanor and behavior in getting up off the floor and again attacking Mr. Floyd, indicates that she continued to have the intent to assault and injure Mr. Floyd.  Accordingly, under these circumstances, I find that Mr. Floyd’s immediate use of force after being attacked was reasonable and necessary to protect himself from attack.
Taking the undisputed foregoing facts as true, one cannot reach Respondent’s conclusions that Floyd’s actions constituted immorality, that he violated official directives and board policy, that he improperly used corporal punishment, or that he did not use reasonable force.  
Respondent rightly argues that if findings of fact will support two different conclusions of law, a board may draft conclusions that reach either result.  Roberts v. San Benito Independent School District, Docket No. 046-R2-1196 (Comm’r of Educ. 1996).  The problem is that the Findings of Fact in this case do not support two diametrically opposed conclusions of law.  When one reads the Findings of Fact one is not in suspense as to what the final outcome will be.  The certified hearing examiner determined that Petitioner was assaulted by a student who was approximately Petitioner’s size, who cursed him and injured his eye.  This student was with two other students whose intentions were unknown at the time.  Petitioner’s instantaneous response was to strike the student.  The student never retreated, but even after being hit, renewed the assault on Petitioner.  This is neither a violation of Respondent’s policy nor good cause to terminate a contract.  Petitioner’s attempts to change the certified hearing examiner’s Findings of Fact fail because the Findings of Fact are supported by substantial evidence.
Conclusion of Law No. 4


Conclusion of Law No. 4 is a pure conclusion of law.  It does not address a mixed question of fact and law.  Respondent sought to make the following changes to Conclusion of Law No. 4:

In determining whether a teacher violated School District policy by using unreasonable and unnecessary force in protecting himself or herself from an attack, the trier of fact must review the events from the perspective of the teacher (the person being attacked) a reasonably prudent teacher and under the circumstances.   
Respondent’s reason and legal basis for the change is that the appropriate standard under common law is the reasonable man doctrine.  Respondent is correct that its amendment more closely defines the proper standard.  However, this change does not allow Respondent to terminate Petitioner’s contract.  In the first place, it is not clear that the certified hearing examiner adopted a subjective standard as opposed to merely holding that the events at issue are those events sensed by the teacher.  Perception can refer both to sensation and how a person reacts to sensation.  To hold that one must consider what the teacher sensed does not contradict the reasonable man standard.   In the second place, the facts found by the certified hearing examiner do not lead one to the conclusion that Petitioner failed to act as a reasonably prudently teacher.  When findings are supported by substantial evidence, a board “is not free to reject or change those findings to reach a different result.”  Davis v. Montgomery Indep. Sch. Dist., 34 S.W.3d 559, 568 (Tex. 2000).
Conclusion


The Commissioner has jurisdiction to hear this case.  Petitioner should prevail because the underlying Findings of Fact which show that there is not good cause and the Finding of Fact that there is not good cause are supported by substantial evidence.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law drafted by the certified hearing examiner are adopted as if set out in full, except for Conclusion of Law No. 4.
3.
Conclusion of Law No. 4, as amended by the board, is adopted as if set out in full.
4.
An appeal of a termination of a term contract must be filed no later than the 20th day after the board announces its decision.  Tex. Educ. Code § 21.301(a).
5.
Documents are deemed timely filed if they are mailed on the deadline and received within three calendar days following the deadline.  19 Tex. Admin. Code § 157.1050(b).

6.
If the last day of a time period is a Saturday, Sunday, or legal holiday, the period extends to the next day that is not a Saturday, Sunday, or legal holiday.  19 Tex. Admin. Code § 157.1041(b), Tex. R. Civ. Pro. 4.

7.
Since Respondent announced its decision on January 16, 2003, the Petition for Review was mailed on February 5, 2003, February 8 and 9, 2003 were a Saturday and Sunday respectively, and the Petition for Review was received on February 10, 2003,  the Petition for Review was timely filed.

8.
The Petition for Review states a claim for which relief may be granted and substantially complies with the requirements of 19 Tex. Admin Code § 157.1051.
9.
“Good cause” for discharging an employee as the term is used in Texas Education Code section 21.211 means the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.
10.
A good cause determination is a finding of fact.

11.
A finding of fact found anywhere in a recommendation of a certified hearing examiner is a finding of fact no matter how it is labeled.

12.
A board does not retain the authority to determine the ultimate issue in a case involving the termination of a term contract based on the claim that it is interpreting its own policy.

13.
The Findings of Fact in the certified hearing examiner’s recommendation are supported by substantial evidence, not arbitrary and capricious, and not unlawful.  
14.
With the exception of Conclusion of Law No. 4, Respondent’s attempt to change the Conclusions of Law in the recommendation fails because the amended Conclusions of Law are not supported by the Findings of Fact.

15.
A petition for review in a case under chapter 21, subchapter G of the Education Code may not be amended after the statutory deadline for filing a petition for review.  The Petition for Review filed on February 10, 2003 is the live pleading for Petitioner.

16.
Petitioner’s appeal should be granted.

17. 
Petitioner is entitled to reinstatement and any back pay and benefits from the time of the termination.  Tex. Educ. Code § 21.304(e).
18.
Instead of reinstating Petitioner, Respondent may pay Petitioner one year’s salary calculated from the date Respondent tenders Petitioner full compensation, which includes one year’s salary, and back pay and benefits up to the date Respondent tenders Petitioner full compensation.  Tex. Educ. Code § 21.304(e)(f).

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.

IT IS FURTHER ORDERED that Respondent shall reinstate Petitioner and pay him any back pay and benefits from the time of the termination.  Instead of reinstating Petitioner, Respondent may pay Petitioner one year’s salary, calculated from the date Respondent tenders Petitioner full compensation, which includes back pay and benefits, up to the date Respondent tenders Petitioner full compensation. 

SIGNED AND ISSUED this 28th day of MARCH, 2003.

_______________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� While the recommendation of the certified hearing examiner labels the good cause determination a conclusion of law, a fact finding found anywhere in a recommendation will be considered a fact finding even if it is mislabeled.  Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 683 (Tex. App.-Houston [1st Dist] 2001, pet denied).  
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