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Petitioner, Phil Tucker complains of the decision of the Respondent, Grape Creek Independent School District, to suspend him without pay prior to the initiation of the independent hearing process.  Respondent has filed a Motion to Dismiss Without a Hearing.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Jefferson K. Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Sara Hardner Leon and Karen L. Johnson, Attorneys at Law, Austin, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact of Respondent’s board of trustees are adopted as if fully set forth herein.
2.
The board of trustees issued its decision on January 16, 2003.

3.
The Petition for Review was filed on February 4, 2003.

4.
No amended or supplemental Petition for Review has been filed.

Discussion

Petitioner seeks an order from the Commissioner that he be given back pay for the period of time during which he was suspended without pay.  Respondent argues that the Petition for Review was not properly filed and contends that Petitioner is not entitled to back pay.
Background

Respondent employed Petitioner under a probationary contract as a teacher/coach during the 2002-2003 school year.  Petitioner was appointed “first assistant football coach” and as such was second in command to the head football coach/athletic director.  An administrative investigation was initiated upon receipt of a written complaint regarding the conduct of the head coach/athletic director.  As a result of that investigation, concerns regarding the conduct of several of the other coaches, including Petitioner, were brought to light.

On October 21, 2002, the superintendent of schools met individually with Petitioner, placing him on administrative leave with pay, and giving him written notice of the administration’s investigative findings.  At that time, the superintendent informed Petitioner of his intent to recommend that the board of trustees place Petitioner on leave without pay.  The superintendent also informed Petitioner of his intent to recommend the proposed termination of Petitioner’s probationary contract.  The reasons cited for the proposed termination included but are not limited to: the persistent use of abusive, vulgar and profane language towards students and colleagues; allowing students to view an R-rated film, Varsity Blues, on a bus trip, after colleagues had brought concerns regarding the film to his attention; failing to comply with administrative directives to refrain from discussing the administration’s investigation and attempting to intimidate other members of the coaching staff from cooperating in the investigation.

On November 7, 2002, the board of trustees accepted the superintendent’s recommendation to propose the termination of Petitioner’s probationary contract for good cause.  The board also accepted the recommendation to place Petitioner on suspension without pay effective immediately.  Petitioner requested and received a hearing by an independent hearing examiner.  The hearing examiner found that good cause existed to terminate Petitioner’s probationary contract.  Petitioner is not appealing that decision.  Additionally, the hearing examiner found that Respondent, having elected the remedy of termination as opposed to suspension without pay, should pay Petitioner all back pay to which he is entitled.

Respondent’s board of trustees adopted the hearing examiner’s Findings of Fact, partially rejected the recommendation of the hearing examiner and modified the hearing examiner’s Conclusion of Law Number 3 and Conclusion of Law Number 15.  On January 16, 2003, Respondent’s board of trustees terminated Petitioner’s probationary contract for good cause.  Respondent filed a Motion to Dismiss Without a Hearing in conjunction with its Reply Brief, arguing that the Petition for Review does not comply with 19 Tex. Admin. Code § 157.1051.  Petitioner, in his Reply Brief, argues and requests that Respondent’s Motion be denied.
Motion to Dismiss

Respondent filed a Motion to Dismiss Without a Hearing and argues that the Petition for Review does not comply with 19 Tex. Admin. Code § 157.1051.  Respondent states that the Petition for Review should be dismissed for failure to state any reasons or facts that tend to show he is entitled to the relief sought and for failure to set forth facts in the pleadings that would support a decision in his favor.  Additionally, Respondent argues that Petitioner has failed to set forth any issues relied upon to support his request for relief.  In his Reply Brief, Petitioner makes reference to “the obvious argument concerning the Findings of Fact cited in Petitioner’s Brief,” and the statutory authority of section 21.303 of the Texas Education Code which empowers the Commissioner to overturn a decision of a board of trustees to suspend a teacher without pay if the board’s decision was unlawful.  Petitioner argues that the sole issue presented in the Petition for Review is that the Grape Creek Independent School District board unlawfully suspended him without pay before he had a hearing as required by Subchapter F of Chapter 21, and that the facts necessary for the Commissioner to consider that issue were pled succinctly in the Petition for Review.


19 Tex. Admin. Code § 157.1051 provides in pertinent part as follows:
§ 157.1051. Petition for Review.

(b) A petition for review shall contain the following:



(1) a description of the ruling, action, or failure to act 



complained of;



(2) the date of the ruling, action, or failure to act;



(3) a precise description of the action the petitioner wants the 


commissioner to take on the petitioner's behalf;



(4) a statement of the reason the petitioner is entitled to have the 


commissioner take action;



(5) a statement of the facts of which the petitioner is aware or 


which the petitioner believes to be true, which would lead to a 


reasonable conclusion that the petitioner is entitled to the relief 


sought; and


(c) Nothing in this section requires the petitioner to plead all evidence 
relied upon. However, all issues relied upon by the petitioner must be 
raised in the petition for review, and the petitioner will be denied the 
opportunity to present evidence on issues not raised in the petition for 
review.

Petitioner’s Petition for Review states in its entirety:
Petitioner Phil Tucker files this Petition for Review, complaining of the decision of the Respondent Grape Creek ISD suspending him without pay prior to the initiation of the independent hearing process, and would show the following:


1. On January 16, 2003, the Board of Trustees of the Respondent voted to modify the recommendation of the Independent Hearing Examiner by ordering that Petitioner Phil Tucker not be paid from the date on which the Board initially proposed his termination, thereby ratifying the action it had originally taken to suspend him without pay on that date, November 7, 2003.


2. The Commissioner’s appointed independent hearing examiner, Robert D. Wilkes, had held a hearing on December 18, 19 and 20, 2002, and had published his recommendation on January 9, 2003.

3. Petitioner requests the Commissioner to review the record of this appeal and order the Respondent to pay Petitioner for the period from November 7, 2002, until January 16, 2003, when it voted to terminate his employment based upon the findings made by the independent hearing examiner.


The Petition for Review does not contain a statement of the reason Petitioner is entitled to have the Commissioner take action, nor does it contain a statement of the facts which would lead to a reasonable conclusion that the Petitioner is entitled to the relief sought.  The Petition for Review does not comply with 19 Tex. Admin. Code section 157.1051 (b)(4),(5).  

The Commissioner has held that:
All issues relied upon by Petitioner must be raised in the Petition for Review.  19 TAC § 157.1051(c).  A bare bones allegation of “arbitrary, capricious, unlawful and not supported by substantial evidence,” without more, does not meet this criteria.  The legal basis for the appeal must be accompanied by an identification of the actions or rulings which constitute the legal error.  
Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  The Petition for Review fails to meet these criteria.


Petitioner’s briefs present issues that are not contained in his Petition for Review, including, but not limited to: entitlement to payment until the school board makes a decision to terminate through the process provided in Subchapter F of Chapter 21; removal of Petitioner’s property right to compensation under his probationary teaching contract based solely upon a recommendation from its superintendent without due process; the specific application of Subchapter F if a district proposes to suspend a teacher without pay; the failure of Respondent to follow the process set out in the Education Code; and the requirement of a hearing, if the teacher timely requests one, before the board may act.  Because these issues were not raised in Petitioner’s petition, the Petition for Review fails to properly set forth the action or ruling complained of.  19 Tex. Admin. Code section 157.1051(b)(1).  The issues cannot now be brought before the Commissioner.  19 Tex. Admin. Code section 157.1051(c).

Respondent argues that the Petition for Review should be dismissed pursuant to the provisions of 19 Tex. Admin. Code section 157.1056 (a), which provides as 
follows:
§ 157.1056. Dismissal Without a Hearing; Nonsuits.
(a) The commissioner or his or her designee may, on his or her own motion or the motion of a party, dismiss an appeal without a hearing for the following reasons: compromise, unnecessary duplication of proceedings, res judicata, withdrawal, mootness, untimely filing, lack of jurisdiction, failure of a party requesting relief from the commissioner to set forth facts in the pleadings that would support a decision in that party's favor, failure to state a claim for which relief can be granted, or failure to prosecute.
Petitioner has not set forth facts in his pleadings that would support a decision in his favor.  Petitioner has failed to state a claim for which relief can be granted.  The Commissioner of Education, therefore, lacks jurisdiction to hear this appeal and Petitioner’s appeal should be dismissed without a hearing.

Amended Petitions for Review in Chapter 21 Appeals

A petition for review must be filed not later than the 20th day after the board renders its decision.  TEX. EDUC. CODE § 21.301(a).  Petitioner cannot amend his petition after the statutory deadline for the submission of an original petition.  Maxey, Id. When read in its entirety, the statutory scheme evidences a clear intent to expedite the administrative appeals process by imposing mandatory deadlines.  Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex.2000) citing Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 854-55 (Tex. App.–Fort Worth 1998, no pet.).  The board of trustees rendered its decision on January 16, 2003.  The time during which Petitioner could have amended his petition has passed pursuant to the mandatory statutory timeline set forth in Texas Education Code section 21.301(a).  The Petition for Review is not in compliance with 19 Tex. Admin. Code section 157.1051 and may not be amended.  Petitioner’s appeal should, therefore, be dismissed.
Conclusion


Petitioner’s original petition does not conform to the requirements of 19 Tex. Admin. Code § 157.1051.  Petitioner has failed to set forth facts in the pleadings that would support a decision in his favor.  Petitioner has failed to state a claim for which relief can be granted.  Petitioner has failed to properly set forth the action or ruling complained of.  Petitioner failed to raise in his Petition for Review all issues relied upon.  The statutory timelines in section 21.301 of the Texas Education Code are mandatory.  Petitioner is, therefore, prohibited from amending his Petition for Review.  For the aforementioned reasons, Petitioner’s appeal should be dismissed pursuant to 19 Tex. Admin. Code § 157.1056(a).
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this case based on Texas Education Code section 21.301.

2.
Petitioner has failed to file a petition for review in compliance with the mandatory requirements set forth in 19 Tex. Admin. Code § 157.1051.
3.
The time during which Petitioner could have amended his original petition has expired. Tex. Educ. Code § 21.301(a).

4.
Petitioner has failed to set forth facts in the pleadings that would support a decision in his favor.  19 Tex. Admin. Code § 157.1056.

5.
Petitioner has failed to state a claim for which relief can be granted. 19 Tex. Admin. Code § 157.1056.

6.
Petitioner’s appeal should be dismissed. 19 Tex. Admin. Code § 157.1056.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED.

SIGNED AND ISSUED this 24th day of MARCH, 2003.

_______________________________________

FELIPE ALANIS

COMMISSIONER OF EDUCATION
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