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Petitioner, Daniel Guerra complains of the decision of Respondent, Premont Independent School District, to terminate his term contract.  Petitioner argues that the Board’s decision is arbitrary, capricious, unlawful and not supported by substantial evidence.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin, Texas.  Respondent is represented by Dennis J. Eichelbaum, Attorney at Law, Frisco, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The hearing examiner Findings of Fact Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, and 23 are adopted as if fully set forth herein.  
2.
Several of the athletic department’s budgets have recently exceeded funds for the school year.  Mr. Guerra’s approval of an order to be billed the following year for essential items does not constitute insubordination.

3.
The expenditure to certify the helmets and shoulder pads was billed out of the next year’s budget, a common practice for Premont Independent School District.

4.
Good cause does not exist to terminate Mr. Guerra’s term contract prior to the expiration of its term.

Discussion


Respondent’s board of trustees rejected the recommendation of the hearing examiner; adopted the Findings of Fact, Conclusions of Law, and grant for relief proposed by its administration; denied Petitioner’s appeal, and thereby terminated his term contract with the district for good cause.  Petitioner contends that the Findings of Fact of the hearing examiner are supported by substantial evidence and that the board of trustees’ decision to terminate Petitioner’s contract for good cause was, therefore, arbitrary, capricious, and unlawful and not supported by substantial evidence.  Petitioner requests that the Commissioner adopt the hearing examiner’s Findings of Fact and recommendation and reverse the decision of Respondent’s board of trustees.

Respondent argues that there was not substantial evidence to support many of the Findings of Fact presented in the hearing examiner’s recommendation; that no reasonable mind could reach the same conclusions as did the hearing examiner; that there was no credible evidence to support the certified hearing examiner’s recommendation; and that the board’s decision is not arbitrary, capricious or unlawful.
Background


Petitioner at all times relevant to this appeal was employed under a term contract as a teacher/coach and athletic director in the Premont Independent School District.  On October 7, 2003, the Premont Independent School District’s superintendent gave a directive to Petitioner which states:

Please be advised that you and your staff must cease ordering supplies and materials out of any and all athletic budgets immediately.  Purchase orders must be approved by you, myself [sic] and the business manager prior to an order being placed.

The district will not be responsible for paying purchases or orders made over the telephone or without an approved purchase order.  The person incurring the debt will be held personally responsible for payment of said debt.  Please apprise all your staff of the contents of this memorandum.

[Petitioner’s Exhibit 3].

Petitioner advised the coaching staff of the contents of the memorandum.  Coach Edmund Perez presented Petitioner with two purchase orders for shirts for the basketball coaches and numbers for basketball bags after the issuance of this directive.  Petitioner told Coach Perez that he did not know if there was money to pay for them or if the requests would be approved, but, consistent with the above directive, he signed them and passed them along to the superintendent for his consideration.  The superintendent did not approve the purchase orders.  Petitioner was not aware that Coach Perez had already ordered the numbers and the shirts before presenting the purchase orders to Petitioner.  On or about November 21, 2002, Petitioner approved the expenditure of funds for Coach Perez to have helmets and shoulder pads certified.  The expenditure to certify the helmets and shoulder pads was billed out of the next year’s budget, a common practice for Premont Independent School District.  Petitioner was never instructed to change the common practice of billing this expenditure to the next year’s budget.  On September 27, 2002, the superintendent sent a memorandum to Petitioner which stated, in pertinent part, as follows: 

It has been brought to my attention that you administer over the counter items to athletes.

Please be advised that you must cease the practice immediately.  Under no circumstances is any employee of the district authorized to do so, and by this I mean even aspirin and salt pills.
[Petitioner’s Exhibit 13].

Upon receiving this memorandum, Petitioner immediately advised the coaches of its contents, gathered all the objectionable items, put them in a box, taped the box up, and placed it on a shelf in the storage room in his office.  On October 3, 2002, the superintendent sent a second memorandum to Petitioner which states in part as follows:

As a follow up to the memo on medications, please discuss the issue of administering any and all medication to students, with all of the coaches.  Also, please send to my office all unused portions of all oral medications in the athletic department, upon receipt of this memorandum.  

[Petitioner’s Exhibit 16].

Petitioner and the rest of the coaching staff did immediately stop distributing aspirin and salt pills.  Petitioner did not immediately comply with the directive to send all of the unused items to the superintendent’s office.  Petitioner was busy with other duties, and the box was out of sight in the storage room in his office.  It “slipped [his] mind.”  On October 22, 2002, the superintendent sent a memorandum to Petitioner reminding him that he had not yet delivered the items to the superintendent and stating that “failure to follow any directive will be deemed insubordination and may be grounds for discipline, including termination.”  Upon receiving the October 22 memorandum, Petitioner promptly took the box from his storage room and delivered it to the superintendent’s office.  Respondent proposed the termination of Petitioner’s term contract for good cause.  Petitioner requested that the Commissioner of Education appoint a hearing examiner to hear his case.  Victoria Guerra was appointed as the certified hearing examiner by the Commissioner of Education.  The hearing examiner determined that good cause did not exist for the termination of Petitioner’s term contract.  On February 7, 2003, the certified hearing examiner entered her recommendation that Petitioner’s appeal from his proposed termination be granted; that he be reinstated; that his contract be honored to its full term; and that he be awarded back pay, if applicable, from the date of his suspension.  Respondent’s board of trustees rejected a number of the hearing examiner’s Findings of Fact; changed a number of the hearing examiner’s Conclusions of Law; and terminated Petitioner’s term contract for good cause.  
Request for Oral Argument


Respondent has, within the text of its brief, submitted a motion for oral argument.  [Respondent’s Brief page 11].  The statutory timelines established for Chapter 21 Subchapter G appeals are mandatory.  When read in its entirety, the statutory scheme evidences a clear intent to expedite the administrative appeals process by imposing mandatory deadlines.  Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex.2000) citing; Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 854-55 (Tex. App.–Fort Worth 1998, no pet.).  Because there is a minimum amount of time available for the completion of this type of case, oral argument is not permitted.  Therefore, Respondent’s motion for oral argument is hereby denied.
Determination of Credibility


Respondent argues that there was no credible evidence to support the hearing examiner’s Recommendation.  [Respondent’s Brief page 8].  The Supreme Court of Texas has held that a certified hearing examiner “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery Indep. Sch. Dist. v Davis, 34 S.W.3d 559, 567 (Tex. 2000).  The board of trustees may not supplement, modify or change the Findings of Fact of a hearing examiner because it does not agree with the weight given to evidence presented before the hearing examiner.
Good Cause


Respondent states that the “Certified Hearing Examiner’s recommendation was improper because in part it held that ‘Good cause does not exist to terminate the termination [sic] of Mr. Guerra’s employment contract prior to the expiration of its term.’”[Respondent’s Brief page 6-7].  Respondent argues that the hearing examiner could not find as a fact that good cause does not exist because “Good cause” is a conclusion of law, not a Finding of Fact.  This argument is not supported by Respondent’s board of trustees’ Finding of Fact No. 24, which states that “Good cause does exist to terminate the termination [sic] of Mr. Guerra’s employment contract prior to the expiration of its term.”  Additionally, case law has consistently held that “good cause” is a Finding of Fact:  

In the case of Ball v. Kerrville Indep. Sch. Dist., 504 S.W.2d 791, 799 (Tex. Civ. App.-San Antonio 1973, writ ref’d n.r.e.) the court held “The implied finding of fact that there did not exist good cause for terminating Ball’s contract is a finding of fact.”  This case is particularly important because it is a teaching contract case.  However, even in non-teaching contract cases, “good cause” is a finding of fact.  Dixie Glass v. Pollak, 341 S.W.2d 530, 544 (Tex. Civ. App.-Houston 1960, writ ref’d n.r.e.).

Gibson v. Friendswood Independent School District, Docket No. 015-R2-1202 (Comm’r Educ. 2003); citing, Nassar v. Dallas Independent School District, Docket No., 001-R2-902 (Comm’r Educ. 2002).  There is substantial evidence to support the hearing examiner’s Finding of Fact that good cause did not exist to terminate Petitioner’s teaching contract.
Substantial Evidence Review of the Hearing Examiner’s Findings of Fact

Respondent argues that it rejected multiple Findings of Fact found in the hearing examiner’s Recommendation because substantial evidence did not exist to support the findings, and no reasonable mind could reach the same decision.
Section 21.259 (c) of the Texas Education Code provides as follows:

The board of trustees or board subcommittee may reject or change a finding of fact made by the hearing examiner only after reviewing the record of the proceedings before the hearing examiner and only if the finding of fact is not supported by substantial evidence.

This statutory provision places certain restrictions on the board's review of the hearing examiner's proposal. The board may reject or change a Finding of Fact made by the hearing examiner only after reviewing the record of the hearing and only if the Finding of Fact is not supported by substantial evidence. Id. § 21.259(c).  Substantial evidence means more than a mere scintilla; thus, the evidence may preponderate against the decision, yet still amount to substantial evidence. Mireles v. Texas Dep't of Pub. Safety, 9 S.W.3d 128, 131 (Tex.1999).  In City of Alvin v. Public Utility Comm’n of Texas, 876 S.W.2d 346, 355 (Tex.App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

In reviewing the board’s Findings of Fact, the Commissioner must:
accept the board's decision unless it was arbitrary, capricious, or unlawful or the examiner's original fact findings were not supported by substantial evidence. See id. § 21.303(b)(2); 19 Tex.Admin.Code § 157.1071(g). That is, although the Commissioner reviews the board's decision, he measures the evidence against the examiner's fact findings, not the board's, to see if substantial evidence supports them and thus to determine if the board erred in determining otherwise.  
Miller v. Houston Indep. Sch. Dist., 51 S.W.3d 676, 681 (Tex. App. – Houston [1st Dist.] 2001, pet.denied).  


Upon review of the appeal, the Commissioner is not to examine whether the board’s Findings of Fact are supported by substantial evidence, but whether the hearing examiner’s Findings of Fact are supported by substantial evidence.  If the hearing examiner’s Findings of Fact are supported by substantial evidence they may not be modified, changed, substituted or rejected by the board.
Hearing Examiner’s Finding of Fact Number 7

Hearing examiner Finding of Fact Number 7 is as follows:  

Mr. Guerra was not aware that Coach Perez had already ordered the numbers and the shirts before presenting the purchase orders to Mr. Guerra.  As such, Mr. Guerra was not insubordinate and did not violate the October 7, 2002 directive. [Tr. 92-93].
Respondent’s board of trustees rejected the second sentence of this Finding of Fact and substituted its own Finding of Fact stating that “substantial evidence does support it and no reasonable mind could reach a different conclusion.”
Petitioner testified before the hearing examiner as follows:


Q.
 Did he tell you at that time whether he had or had not already ordered that merchandise?


A.
No.


Q.
Were you aware at that time whether he had or had not ordered the merchandise?


A.
No, I was not aware of that.


Q.
When did you first become aware that that merchandise had actually been ordered?


A.
Well, when he brought the PO he was going to place the order, and if it was processed and approved, then those items would have been purchased.

[Tr. 93].

The hearing examiner is free to determine the credibility and the weight to give any testimony presented before her.  Montgomery, Id.  Respondent argues that there is no element of intent in insubordination and that an act is insubordination regardless of intent if the directive is given by someone with authority, received, and the subordinate fails or refuses to follow the directive.  [Respondent’s brief pg 6].  Insubordination is defined as “a willful disregard of an employer’s instructions.”  [Black’s Law Dictionary 7th Edition 1999].  The hearing examiner was within her authority to determine that Petitioner did not willfully disregard his employer’s instructions and was thereby not insubordinate.  The hearing examiner’s Finding of Fact Number 7 is supported by substantial evidence.  
Hearing Examiner’s Finding of Fact Number 10

The hearing examiner’s Finding of Fact Number 10 is as follows:

The expenditure to certify the helmets and shoulder pads was billed out of the next year’s budget, a common practice for PISD and all other school districts.

[Tr. 60, 97].

Respondent’s board of trustees rejected the portion of Finding of Fact Number 10, which states “a common practice for PISD and all other school districts,” and substituted its own Finding of Fact “because substantial evidence does not exist to support the finding, and no reasonable mind could reach the same conclusion.”  Petitioner testified before the hearing examiner as follows:
A.
I told Mr. Rios if the guy that comes and certifies the helmets and the shoulder pads came by – He works all over South Texas, and there are literally thousands of helmets and shoulder pads that need to be recertified in order to provide safe equipment for our athletes.   And it is a common practice by all schools in the district, including ours, to have them recertified during the spring prior to the next season in the fall.   And that’s what this was for. 
[Tr. 60].  Emphasis Added.
Q.
Up towards the top of the page there is – where it says invoice instructions, there’s a check and circled fall dating with a star next to it.  What is fall dating?

A.
Well, what we do then is we tell the salesperson that we don’t want to pay for this from this year’s budget.  In fact, that’s what I told him, our budget according to the superintendent is running low, so this has to be paid for from next year’s budget.  


And right now this year, we are on the third year where all sports ordered uniforms and that’s one of the reasons why the budget this year was tight.  However, you plan ahead and the next two years we’re not going to order any uniforms, we’re in good shape for the next two years, the budgets.

Q.
When does the invoice actually get sent to the school district if it’s for fall dating?

A.
Usually around September, this one will come next September of 2003.  That’s when the new athletic budget is approved.

Q.
Is it a common or rare practice?

A.
No, that’s done every year.

[Tr. 97].


The hearing examiner is free to determine the credibility and the weight to give any testimony presented before her.  However, Petitioner did not testify about any other school districts.  Petitioner testified that it was “common practice by all schools in the district including ours.”  Substantial evidence exists to support the element of the Finding of Fact that determines the common practice for Premont Independent School District.  There is no evidence to support the element of the Finding of Fact that determines a common practice for all other districts.  Respondent’s board of trustees properly rejected this element of the hearing examiner’s Finding of Fact Number 10.  Finding of Fact Number 10 should, therefore, be modified to state:

The expenditure to certify the helmets and shoulder pads was billed out of the next year’s budget, a common practice for Premont Independent School District.  

Hearing Examiner’s Finding of Fact Number 11
The hearing examiner’s Finding of Fact number 11 states:

Mr. Guerra was never instructed to change the common practice of billing this expenditure to the next year’s budge (sic).
[Tr. 118].

Respondent rejected this Finding of Fact stating that “substantial evidence does not exist to support the finding, and no reasonable mind could reach the same conclusion.”  
Petitioner offered the following testimony at the hearing before the certified hearing examiner:

Q.
Mr. Guerra, are you aware of the District’s prior practices in connection with fall billing of items?

A.
Yes.

Q.
And what is that practice?

A.
That they do it, that it’s allowed.


Q.
Has anyone ever told you prior to these proceedings that it was not allowed?


A.
No.

Q.
Are you aware of anyone ever getting in trouble for doing that before?

A.
Absolutely not.  I been here 25 years and it’s been…

Q.
And as a normal matter, what items are fall billed?

A.
Well, as I stated it’s just the helmets and shoulder pads.  And usually it’s some football orders are ordered around June and those are usually like shoes, undergarments, stuff like that that they have in stock and that can be done.

[Tr. 117, 118].  Emphasis added.

Finding of Fact Number 11 is supported by substantial evidence and, therefore, should not have been rejected or changed by Respondent’s board.
Hearing Examiner’s Findings of Fact Numbers 12 
Finding of Fact Number 12 states as follows:


Mr. Guerra did not violate the October 7, 2002 memo because the certification of the helmets and pads is not a “purchase” of supplies and materials as specified in the directive.  Further, Mr. Guerra thought the directive applied to the 2002-2003 school year only and not for purchases from the next school year.

[Tr. 62, 98].

Petitioner testified as follows:

Q.
Well, you looked at -- You saw Petitioner’s Exhibit 3.  It says you cannot make any purchases at all without his approval.  Did he give a time line for that?

A.
Well, maybe I’m not quite understanding.  This is not a purchase.  We’re not buying more helmets or shoulder pads, they’re simply being repaired for the safety of our athletes.

[Tr. 62]. Emphasis Added.

Petitioner further testifies as follows:

Q.
When you authorized this particular order for the recertification of the equipment for fall dating, did you believe you were in violation of the October 7, directive?

A.
No, because it was not going to come out of this year’s budget, it was going to come out of next year’s budget.

Q.
Was there any reason that you felt that Mr. Garza’s directive to you would not cover something in next year’s budget?

A.
No, because we never discussed next year’s budget.

Q.
Was there any reason that you believed that his directive applied only to this year’s budget?
A.
Yes.  Because all his memos pertained to whatever we were doing with the budget this year.  We never discussed anything about next year.

[Tr. 98].

Respondent states that when Petitioner was asked if he understood that he was directed to make sure his coaches did not spend money without prior approval, that Petitioner stated “As an athletic director, we needed to provide things for the coaches, for their kids, for their needs, and we’re trying to put a good product out there and there are some needs we have.  And as athletic director I was trying to provide these needs for their coaches and their programs.”  Respondent argues that:
“This contradicts the hearing examiner’s erroneous finding that he was “not responsible” for the purchases; petitioner admits he believed the purchases were necessary, so to paraphrase John Paul Jones, “damn the directives, full speed ahead.”

[Respondent’s Brief page 3].  There are no Findings of Fact of the hearing examiner which addressed the responsibility of Petitioner in regard to any purchases made.  Findings of Fact Number 12 states that the certification of the helmets and pads is not a purchase of supplies and materials as specified in the directive.
The hearing examiner’s Finding of Fact Number 12 is supported by substantial evidence. 
Hearing Examiner Finding of Fact Number 13

Hearing examiner Finding of Fact Number 13 states as follows:

Mr. Guerra’s understanding of the directive was reasonable, because (1) he was aware of the extra strain on the current year’s budget, being the one year out of every three when new uniforms are ordered; (2) the superintendent had never discussed any permanent budgetary problems; and (3) he was not aware of any problems with the following year’s budget that would create a problem in paying for essential items.
[Tr.98-99].

Respondent’s board of trustees argues that substantial evidence does not exist to support this Finding of Fact, and no reasonable mind could reach the same conclusion.  Hearing Examiner Finding of Fact Number 13 is supported by the testimony of Petitioner as provided on pages 98, 99, 100 and 101 of the transcript of the proceedings held before the hearing examiner.  The hearing examiner is within her authority to determine the reasonableness of Petitioner’s understanding of the directive based upon the evidence presented at the hearing.  The board may reject or change a Finding of Fact made by the hearing examiner only if the Finding of Fact is not supported by substantial evidence.  The hearing examiner’s Finding of Fact Number 13 is supported by substantial evidence and, therefore, may not be changed, supplemented, modified or rejected by Respondent’s board of trustees.
Hearing Examiner’s Finding of Fact Number 14

The hearing examiner’s Finding of Fact Number 14 states as follows:
The Superintendent intended his directive to apply to the current school year.  In a November 25, 2002 memorandum to Mr. Guerra concerning the purchase orders for numbers and coaches’ shirts, the Superintendent writes:


On October 7, 2002 I sent you a memorandum regarding purchases (copy of memo attached).  Several of your budgets have recently exceeded funds allocated for the school year and we are only November (sic).  (Emphasis added).”  [Pet. Ex. 9].

Petitioner’s Exhibit 9 is a memorandum from David Garza to Petitioner which goes on to state, “I specifically directed you to cease making telephone orders and to cease using overspent line items.”  It is not possible to determine the superintendent’s intent regarding the duration of the application of this directive.  Hearing examiner Finding of Fact Number 14 is not supported by substantial evidence and was properly rejected by Respondent’s board of trustees.  
Hearing Examiner Finding of Fact Number 15

The hearing examiner’s Finding of Fact Number 15 states: 
The superintendent’s concern was clearly to keep from spending any more funds on athletics during the 2002-03 school year, because “several of [the athletic department’s] budgets have recently exceeded funds for the school year.  Mr. Guerra’s approval of an order to be billed the following year for essential items does not constitute insubordination and was within the intent of the directive given by the superintendent.
Part of this Finding of Fact is not supported by substantial evidence.  There is no evidence that supports the determination of superintendent’s concern based on the content of this directive as written.  There is substantial evidence to support the hearing examiner’s determination that Petitioner’s conduct does not constitute insubordination.  There is no evidence that supports the determination of the intent of the directive given by the superintendent.  Respondent’s Board of trustees substituted its own Finding of Fact, which states:

Mr. Guerra’s conduct in approving the ordering of recertification of helmets and shoulder pads out of the following years (sic) budget was inappropriate and in violation of both the October 7, 2002 memo and the spirit of the memo.


The Respondent’s Finding of Fact Number 15 is not supported by substantial evidence and no reasonable mind could reach the same conclusion.  The superintendent’s October 7, 2002 memorandum states in its entirety as follows:

Please be advised that you and your staff must cease ordering supplies and materials out of any and all athletic budgets immediately.  Purchase orders must be approved by you, myself (sic) and the business manager prior to an order being placed.

The district will not be responsible for paying purchases or orders made over the telephone or without an approved purchase order.  The person incurring the debt will be held personally responsible for payment of said debt.  Please apprise all your staff of the contents of this memorandum.

This directive was regarding purchases for supplies and materials.  Petitioner testified that the recertification of helmets and shoulder pads was not a purchase.  [Tr. page 62].  Petitioner’s conduct was therefore not a violation of the October 7, 2002 memorandum.  Additionally, there is no evidence to indicate what the term “spirit of the memo” actually means, and there is no evidence establishing a violation thereof.
Finding of Fact Number 15 should be modified to state:

Several of the athletic department’s budgets have recently exceeded funds for the school year.  Mr. Guerra’s approval of an order to be billed the following year for essential items does not constitute insubordination.

Hearing Examiner Finding of Fact Number 18

Hearing examiner Finding of Fact Number 18 states as follows:
There was no discussion concerning the September 27 memo, nor any other communication concerning this matter from the superintendent until October 3, 2002 when he sent a second memorandum to Mr. Guerra, which reads, in part, as follows:

As a follow up to the memo on medications, please discuss the issue of administering any and all medication to students, with all of the coaches.  Also, please send to my office all unused portions of all oral medications in the athletic department, upon receipt of this memorandum.  

[Tr. 85; Pet. Ex. 16].
Petitioner testified before the hearing examiner as follows:
Q.
When were you first aware that the superintendent wanted those items to be delivered to him? …

THE WITNESS:
I would say on the second memo that I got.  I think that in the first one my impression was just to cease dispensing, so it’s probably the second memo that I got.

Q.
(By Mr. Robinett)  Okay.  Again, the second memo was the one dated October 3rd, which is Exhibit P-16?

A.
Yes.

Q.
In connection with that first memo dated September the 27th, did the superintendent discuss that memo with you orally or just hand it?...

MR. EICHELBAUM: Objection.  Leading.

THE COURT:
Can you rephrase the question?

Q.
(By Mr. Robinett) All right.  Was there any other communication to you concerning that first memo other than the memo itself?

A.
No, just the memo itself.

[Tr. 84-85]. Emphasis added.
Hearing examiner Finding of Fact Number 18 is supported by substantial evidence.
Hearing Examiner Finding of Fact Number 23
Mr. Guerra did not defy or refuse to comply with a directive.  His failure to comply with the October 3, 2002 memo was inadvertent.

[Tr. 75-76; 85].

The hearing examiner has the authority to determine the credibility of the witness testimony.  Petitioner testified that “this was not an intentional thing.” [Tr. 76, line 21].  There is substantial evidence to support the finding that Petitioner’s failure to comply with the October 3, 2002 memo was inadvertent.  
Hearing Examiner Finding of Fact Number 24

Hearing examiner Finding of Fact Number 24 states that:

“Good cause does not exist to terminate the termination (sic) of Mr. Guerra’s employment contract prior to the expiration of its term.”

The board rejected this Finding of Fact stating that “substantial evidence does not exist to support the finding, and no reasonable mind could reach the same conclusion.”  The board of trustees instead substituted the following Finding of Fact, “because substantial evidence does support it and no reasonable mind could reach a different conclusion: 
“Good cause does exist to terminate the termination (sic) of Mr. Guerra’s employment contract prior to the expiration of its term.”
The hearing examiner has the authority to determine the existence of good cause or the lack thereof.  There is substantial evidence to support a Finding of Fact indicating the lack of good cause for the termination of Petitioner’s term contract.  The hearing examiner’s Finding of Fact Number 24 contains a typographical error which should be corrected. Finding of Fact Number 24 is, therefore, modified to state as follows:

Good cause does not exist to terminate Mr. Guerra’s term contract prior to the expiration of its term.

Hearing Examiner’s Conclusions of Law

The board may adopt, reject, or change the hearing examiner's Conclusions of Law or proposal for granting relief; however, the board is required to state in writing the reason and legal basis for any change or rejection it makes to a Finding of Fact, conclusion of law, or proposal for granting relief. Tex. Educ. Code § 21.259(b), (d).  Respondent’s board rejected and or changed hearing examiner Conclusions of Law Numbers 3, 4, 5, 6, and 7 and substituted its own Conclusions of Law.  Respondent’s Conclusions of Law are not supported by the Findings of Fact and are not supported by substantial evidence and are, therefore, arbitrary, capricious and unlawful.  
Hearing Examiner’s Conclusion of Law Number 8
The hearing examiner’s Conclusion of Law Number 8 states as follows:
Good cause does not exist to terminate the termination of Mr. Guerra’s employment contract prior to the expiration of its term.”

Hearing examiner Conclusion of Law Number 8 was rejected by Respondent’s board of trustees to state in pertinent part:

Good cause exists to terminate the termination of Mr. Guerra’s employment contract prior to the expiration of its term.”

Respondent’s Conclusion of Law Number 8 is not supported by substantial evidence and is, therefore, arbitrary, capricious and unlawful.  The hearing examiner’s Conclusion of Law Number 8 is modified to correct a typographical error to state as follows:

Good cause does not exist to terminate Mr. Guerra’s term contract prior to the expiration of its term.

Conclusion


Respondent’s motion for oral argument is denied.  Substantial evidence is more than a scintilla of evidence, but the evidence in the record may preponderate against the recommendation of the hearing examiner and nonetheless amount to substantial evidence.  The hearing examiner, as the finder of fact, determines the weight to be given evidence and the testimony of witnesses.  Good cause is a Finding of Fact.  The hearing examiner’s Finding of Facts Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, and 23 are supported by substantial evidence.  The hearing examiner’s Finding of Fact Numbers 10, 15 and 24 are partially supported by substantial evidence and, therefore, should be modified as previously stated herein.  The hearing examiner’s Finding of Fact Number 14 is not supported by substantial evidence and was, therefore, properly rejected by the board.  Respondent lacks good cause to terminate Petitioner’s term contract.  Respondent’s decision to terminate Petitioner’s contract for good cause was arbitrary and capricious, not supported by substantial evidence and unlawful.  Petitioner’s appeal should be granted.
Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The hearing examiner’s Conclusions of Law Numbers 1, 2, 3, 4, 5, 6, and 7 are adopted as if set forth fully herein.

3.
Good cause does not exist to terminate Mr. Guerra’s term contract prior to the expiration of its term.

4.
The hearing examiner’s Findings of Fact Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, and 23 are supported by substantial evidence.

4.
The hearing examiner’s Finding of Fact Number 10 is partially supported by substantial evidence and should, therefore, be modified.
5.
The hearing examiner’s Finding of Fact Number 15 is partially supported by substantial evidence and should, therefore, be modified.
6.
The hearing examiner’s Finding of Fact Number 24 contains a typographical error and, therefore, should be modified.

7.
The hearing examiner’s Finding of Fact Number 14 is not supported by substantial evidence and should, therefore, be rejected.

8.
Substantial evidence is more than a scintilla of evidence.  The evidence in the record may preponderate against the recommendation of the hearing examiner and nonetheless amount to substantial evidence.
9.
A hearing examiner’s Finding of Fact can only be changed by the board if it lacks substantial evidence.

10.
The hearing examiner is the sole judge of the credibility of the evidence and the weight to be given to the evidence.

11.
A hearing examiner’s Finding of Fact may not be supplemented, modified, changed or rejected because the board believes that evidence should be weighed differently.

12.
A hearing examiner’s Conclusion of Law may be changed or rejected if the board of trustees provides a written legal basis.

13.
The board of trustees’ Conclusions of Law were not supported by substantial evidence, not supported by the Findings of Fact, and were therefore arbitrary, capricious and unlawful.

14.
A Finding of Fact may only be changed or rejected for lack of substantial evidence.


15.
The hearing examiner’s Conclusion of Law Number 8 contained a typographical error and should therefore be modified.

16.
The hearing examiner determines the preponderance of the evidence based on the credibility and weight assigned to the testimony and other evidence admitted into evidence.


17.
A hearing examiner’s determination of the lack of “good cause” for termination of a teacher contract is a Finding of Fact.


18.
Good cause does not exist for the termination of Petitioner’s term contract of employment.

19.
Respondent’s decision to terminate Petitioner’s continuing contract for good cause is arbitrary, capricious, not supported by substantial evidence and unlawful.

20.
Respondent shall reinstate Petitioner and pay him any back pay and employment benefits from the time of discharge.  Tex. Educ Code § 21.304(e)(f).


21.
The statutory timelines for Chapter 21 Subchapter G appeals are mandatory.  Because there is a minimum amount of time available for the completion of this type of case, oral argument is not permitted.


22.
Petitioner’s appeal should be granted.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.  Respondent shall reinstate Petitioner and pay him any back pay and employment benefits from the time of discharge.

SIGNED AND ISSUED this 30th day of APRIL, 2003.






_____________________________________






FELIPE ALANIS





COMMISSIONER OF EDUCATION
� Respondent incorrectly attributes this well known quote to John Paul Jones who served as a Navy Commander for America during the Revolutionary War and who is credited as being one of the founding fathers of the American Navy.  John Paul Jones is known for the saying “Sir, I have not yet begun to fight!”  In 1864 during the battle in Mobile Bay against Confederate forces, Union Admiral David Glasgow Farragut said “Damn the torpedoes!  Full speed ahead!”  It is the opinion of the Commissioner of Education that accuracy is essential in the utilization of historical references.





045-R2-303
045-R2-303



-5-


