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Statement of the Case


Petitioner, Texas Education Agency, Division of Driver Training, requests that the Commissioner revoke the Driver Education Instructor License issued to Respondent, Steven Adam Rodriguez.

On April 21, 2003, the hearing on the merits was held before Joan Stewart, the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause of action.  Petitioner is represented by Mr. Christopher Jones, Attorney at Law, Austin, Texas.  Respondent did not appear and was not represented by counsel.
Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


1.
Respondent, Steven Adam Rodriguez holds Driver Education Instructor (Teaching Assistant) License #12458187 issued by Petitioner, Texas Education Agency, Division of Driver Training.


2.
Two Bexar County deputy sheriffs contacted Respondent, Steven Adam Rodriguez, with the understanding that he had cocaine to sell.  Mr. Rodriguez agreed to meet the officers and sell them what he purported to be more than a quarter ounce of cocaine.  On or about March 28, 2002, the two officers met Mr. Rodriguez at his place of employment in San Antonio and accompanied him outside to a pickup truck where Mr. Rodriguez reached inside and handed the officers a package containing over seven (7) grams of a white, rock-like substance that later tested positive for cocaine hydrochloride.


3.
On or about March 28, 2002 Respondent, Steven Adam Rodriguez was arrested by Bexar County Sheriff’s Office and charged with Manufacture/Delivery of a Controlled Substance, under 200 grams, which is a felony charge.

4.
On June 24, 2002, the Texas Education Agency, Division of Driver Training, received Respondent’s application for renewal of his Driver Education Instructor License # 12458187.  In that application, Respondent stated that he was not at that time involved with any charges, court proceedings, or judgments pending against him.


5.
On June 26, 2002, Petitioner issued Driver Education Instructor License #12458187 to Respondent with an expiration date of June 25, 2003.


6.
On August 16, 2002, Respondent pled and was found guilty of Manufacture/Delivery of a Controlled Substance (under 200 grams), a Class 1 Felony, in the 379th District Court, Bexar County.  Respondent was given deferred adjudication of eight years probation and a $1,000.00 fine (suspended).

7.
Respondent did not notify Petitioner of the charges, his arrest or his deferred adjudication.  


8.
During October 2002, the Division of Driver Training received a Criminal History from the Texas Department of Public Safety showing Respondent’s arrest and deferred adjudication.
Discussion

Petitioner contends that Respondent’s Driver Education Instructor (Teaching Assistant) License #12458187 should be revoked.  Respondent was arrested by the Bexar County Sheriff’s Office and charged with Manufacture/Delivery of a Controlled Substance, (under 200 grams).  While at his place of employment, Respondent attempted to sell cocaine from his vehicle to undercover police officers.  Two Bexar County deputy sheriffs contacted Respondent, Steven Adam Rodriguez, with the understanding that he had cocaine to sell.  Mr. Rodriguez agreed to meet the officers and sell them what he purported to be more than a quarter ounce of cocaine.  On or about March 28, 2002, the two officers met Mr. Rodriguez at his place of employment in San Antonio and accompanied him outside to a pickup truck where Mr. Rodriguez reached inside and handed the officers a package containing over seven (7) grams of a white, rock-like substance that later tested positive for cocaine hydrochloride.  As part of his efforts to negotiate a sale price, Respondent told the officers that the amount of cocaine that was involved in the current sale could be divided and broken down in to five packages of 1/16th of an ounce, for resale to the ultimate consumer.   Respondent was arrested and subsequently pled guilty to Manufacture/Delivery of a controlled substance.  This is a felony charge.  While this charge was pending, Respondent filled out his application for renewal of his Driver Education Instructor License.  Respondent falsified that application by not reporting the charges, court proceedings or judgments pending against him.  In fact, Respondent never informed Petitioner of the felony charges pending against him or the deferred adjudication received for those charges.  Petitioner received a Criminal History from the Texas Department of Public Safety and was thereby notified of the felony charges and the resulting deferred adjudication.  
Requirement to Notify the Driver Training Division of a Pending Felony Charge


Respondent argues that he was told by his attorney not to report the pending proceedings.  Even if Respondent was so advised, this does not ameliorate Respondent’s duty to notify the Petitioner regarding the filing of felony criminal charges within five (5) days of their occurrence.  
§ 176.1006. Driver Education Instructor License. 
(j) All instructors shall notify the division director and school owner in writing of any criminal complaint identified in subsection (o) of this section filed against the instructor within five working days of commencement of the criminal proceedings. The division director may require a file-marked copy of the petition or complaint that has been filed with the court.
(o) The commissioner of education may suspend, revoke, or deny a license to any driver education instructor under any of the following circumstances.

(1) The applicant or licensee has been convicted of any felony…
Respondent failed to notify Petitioner of a felony criminal complaint filed against him, thereby violating 19 TAC § 176.1006(j).  
Deferred Adjudication

Respondent states that his probation officer told him that he did not have to report the deferred adjudication because it was not a conviction.  Even if Respondent was so advised by his probation officer, Respondent was responsible for reporting the charges which resulted in the deferred adjudication.  Additionally, Petitioner is entitled to consider whether the conduct which gave rise to the deferred adjudication has rendered Respondent unworthy of maintaining a driver education instructor license. 19 TAC § 176.1006(7) provides in pertinent part as follows:
If an instructor or applicant has received deferred adjudication of guilt from a court of competent jurisdiction, a determination can be made upon satisfactory review of evidence that the conduct underlying the basis of the deferred adjudication has rendered the person unworthy to provide driver training instruction.  
The conduct underlying the basis of Respondent’s deferred adjudication has rendered Respondent unworthy to provide driver training instruction.

Failure to Maintain Good Reputation

Petitioner argues that Respondent has failed to maintain a good reputation and is therefore unqualified to maintain driver training instructor licensure.  19 TAC § 176.1006 provides in pertinent part as follows:

§ 176.1006. Driver Education Instructor License.

(a) Application for licensing as a driver education instructor shall be made on forms supplied by the Texas Education Agency (TEA). A person is qualified to apply for a driver education instructor license who:

(1) is of good reputation;

Section 176.1001(9)(E) provides in pertinent part as follows:

(9) Good reputation - A person is considered to be of good reputation if:
(E) the person has not withheld material information from representatives of TEA or falsified instructional records or any documents required for approval or continued approval;
Respondent’s license was renewed based upon the falsified renewal application.  Respondent has violated 19 TAC §176.1001(9)(E) and has thereby failed to maintain a good reputation.  Respondent lacks the qualification to maintain a driver education instructor license.
Conclusion


Respondent sold cocaine to undercover police officers in the parking lot of his place of employment.  Respondent was charged and subsequently received deferred adjudication for manufacture/delivery of a controlled substance, cocaine hydrochloride, less than 200 grams, which is a felony.  Respondent failed to notify Petitioner within five (5) days of the criminal charges that had been filed against him.  Respondent falsified his driver education instructor license renewal application by failing to notify Petitioner of the charges pending against him.  Respondent has failed to maintain a good reputation.  The underlying cause which gave rise to the deferred adjudication has rendered Respondent unqualified to hold a driver education instructor license.  Respondent’s Driver Education Instructor License should be revoked.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Revised Civil Statutes art. 4413(29c) § 13.


2.
A driver education instructor shall notify the Driver Training Division of the Texas Education Agency of any felony criminal complaint filed against the instructor within five (5) working days of commencement of the criminal proceedings.  19 Tex. Admin. Code § 176.1006(j); (o)(1)

3.
Respondent failed to notify the Driver Training Division of a felony criminal complaint filed against him.  


4.
The underlying conduct resulting in Respondent’s deferred adjudication disqualifies him from holding a driver education instructor license.  19 Tex. Admin. Code § 176.1006(7).

5.
A person is qualified to apply for a driver education instructor who is of good reputation 19 Tex. Admin. Code § 176.1006(a).

6.
A person who falsifies an application for licensure renewal is not considered to be a person of good reputation.  19 Tex. Admin. Code § 176.1001(9)(E).  

7.
Respondent has failed to maintain a good reputation.
8.
Respondent’s driver instructor license should be revoked for failure to report a pending felony charge; conduct disqualifying him from holding a driver education instructor license; and failure to maintain a good reputation.
Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Commissioner of Education, it is hereby


ORDERED that the Driver Education Instructor (Teaching Assistant) License #12458187 issued to Respondent Steven Adam Rodriguez be, and is hereby, REVOKED.

SIGNED AND ISSUED this 30TH day of APRIL, 2003.






________________________________________






FELIPE ALANIS
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