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Petitioner, Eva Garcia complains of the decision of Respondent, Miles

Independent School District, to terminate her term contract. Joan Stewart is the

Administrative Law Judge appointed by the Commissioner of Education to preside over

this cause. Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin,

Texas. Respondent is represented by Andrew A. Chance, Attorney at Law, Fort Worth,

Texas.

                                  Findings of Fact

After due consideration of the record and matters officially noticed, it is
concluded that the following Findings of Fact are supported by substantial evidence:

1. Eva Garcia was employed by Miles Independent School District under a
one-year term contract, dated March 20, 2002, on a 10-month basis for the school
year 2002-2003.  Ms. Garcia has been teaching for approximately 14 years.  This is her

ninth year of teaching in the Miles Independent School District.

2.   Respondent proposed the termination of Petitioner’s term contract.

3.   Petitioner requested and received a hearing before a certified
independent hearing examiner.

4. The hearing examiner recommended the denial of the proposal to
terminate Petitioner’s employment contract and that Petitioner be reprimanded
and placed on a corrective action plan.

5.   Counsel for the Respondent and counsel for the Petitioner engaged in
a telephone conversation on December 11, 2002, the contents of which are in dispute.
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6.    At 4:06 p.m. on December 19, 2002, counsel for the Respondent faxed
the “Administration Of Miles Independent School District’s Proposed Decision Of
The Board” to the Austin office of Petitioner’s counsel. This document indicates
that it was being submitted for the board’s review at its December 19, 2002
meeting. This document does not indicate the location or the time at which the
hearing before the board of trustees was to occur.

7.    Respondent’s board of trustees held a meeting at 7:00 p.m. on December

19, 2002 in Miles, Texas.

8. The hearing examiner’s recommendation was rejected and Petitioner’s
contract was terminated at the 7:00 p.m. December 19, 2002 meeting of Respondent’s
board of trustees.
9. Petitioner was not present and was not represented by counsel at the
December 19, 2002 hearing before Respondent’s board of trustees.

                                     Discussion

Petitioner at all times relevant to this appeal was employed as a teacher in
the Miles Independent School District. Respondent proposed the termination of
Petitioner’s contract for good cause. Petitioner requested that the Commissioner of
Education appoint a hearing examiner to hear her case. The hearing examiner was
appointed and determined that good cause did not exist for the termination of the
contract of employment between Petitioner and Respondent and that Petitioner should
be placed on a corrective action plan. Respondent’s board of trustees rejected the
recommendation of the hearing examiner and terminated Petitioner’s term contract for
good cause. Petitioner argues that the Board, without giving notice to Petitioner,
met and acted to change the findings of fact of the hearing examiner and that the
board’s conclusions of law are based on its own changes to the hearing examiner’s
findings of fact. Respondent argues that Petitioner was not entitled to notice of the
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meeting of the board of trustees; that Petitioner most likely knew about the board
meeting; and that Respondent did provide Petitioner with actual notice of the meeting
of its board of trustees.

Notice

Petitioner argues that Respondent held a meeting concerning the Hearing
Examiner’s Recommendation on December 19, 2002, without providing adequate
notice to Petitioner that such a meeting was going to take place. Respondent argues
Petitioner’s counsel waived his right to oral argument before the board of trustees
in a December 11, 2002 telephone conference with Respondent’s counsel. Petitioner’s
counsel states that he did not waive oral argument. This is a disagreement
about the contents of an informal telephone conference. There is no written agreement
between the parties that states that Petitioner’s counsel waived oral argument. It
cannot, therefore, be deemed that Petitioner’s counsel waived his right to oral
argument before the board of trustees.

Respondent argues that under Stockdale v. Meno, 867 S.W.2d 123 (Tex. App.-
Austin 1993, writ denied), Petitioner is not entitled to personalized notice.
Stockdale considered the rights conferred upon a teacher under the Open Meetings Act
in regard to the consideration of the proposed nonrenewal of the teacher’s contract.
The narrow issue on appeal, therefore, is whether employees who will be the subject of a governing body’s deliberations pursuant to section 2(g) of the Open Meetings Act are entitled to notice designed to alert them that their employment contract will be the subject of discussion.

Stockdale at 124. Stockdale cannot be extrapolated to support the theory that
petitioners that may have their property interests affected by the possibility of the
termination of a teacher contract have no right to notice of the meeting of the
governmental body that may terminate the contract. The instant appeal is not in
regard to the district’s deliberation of the proposed nonrenewal of a teacher’s
contract and it is not in regard to rights conferred to the public by the Open
Meetings Act.
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This case involves the board taking action to terminate a teacher’s term contract.
Stockdale is clearly distinguishable from the case at bar. Petitioner was entitled to
reasonable notice to the meeting of the board of trustees where her teacher contract
was terminated.

Respondent argues that Petitioner probably had knowledge that a school district
in a community the size of Miles Independent School District was holding a meeting to
conclude a matter as important to her as her teaching contract. Respondent
additionally claims that Petitioner’s counsel was advised that Respondent’s board of
trustees “was likely to meet the week of December 16, 2002,” and that Petitioner and
her counsel, from the beginning of the Subchapter F proceedings, “knew that the
school district desired to have the matter concluded before the holidays.” The facts
as alleged by Respondent, even if true, do not establish that Respondent provided
Petitioner with reasonable notice as required by Petitioner’s right to due process.

Respondent claims that actual notice, although not required, was in fact
provided. Respondent faxed the “Administration Of Miles Independent School
District’s Proposed Decision Of The Board” to Petitioner’s counsel’s office in
Austin at 4:06 p.m. on December 19, 2002. This document indicates that it is
being submitted for the board’s review at its December 19, 2002 meeting. This
document does not state what time the board meeting was scheduled to occur. The
document does not state where the meeting will take place. The board meeting was
held at 7:00 p.m. on December 19, 2002, somewhere in Miles, Texas. This is not
reasonable notice.

A teacher has a property interest in a term contract during the contract’s
term which is entitled to due process protection. Perry v. Sindermann, 408 U.S.
593, 92 S.Ct. 2694 (1972). Respondent did not provide Petitioner with reasonable
notice. Respondent’s failure to provide Petitioner with reasonable notice is a
failure of due process. Because Respondent failed to provide Petitioner with due
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process, its resulting decision is arbitrary, capricious and unlawful.
Conclusion

It cannot be deemed that Petitioner waived her right to oral argument
before the board. A teacher has a property interest in a term contract during
the contract’s term and is therefore entitled to due process protections.
Respondent was required to provide Petitioner with reasonable notice of the
hearing before Respondent’s board of trustees. Petitioner did not receive
reasonable notice of the meeting of Respondent’s board of trustees where
Respondent’s board of trustees terminated Petitioner’s term contract. Petitioner
did not receive due process in regard to the hearing held by Respondent.
Respondent’s decision was therefore arbitrary, capricious and unlawful.

                                 Conclusions of Law

After due consideration of the record, matters officially noticed, and the
foregoing Findings of Fact, in my capacity as Commissioner of Education, I make
the following Conclusions of Law:

1. The Commissioner of Education has jurisdiction over this case based
on Texas Education Code section 21.301.

2. Petitioner did not waive her right to oral argument before the board
of trustees.

3. Petitioner has a property interest in her term contract during its
term and was entitled to a fair hearing which includes reasonable notice.

4. Petitioner did not receive notice of the meeting wherein
Respondent’s board of trustees terminated her term contract.

5.    Petitioner did not receive due process.
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     Because Respondent’s error was procedural, there is nothing that prohibits the district from taking further employment action against Petitioner in regard to this matter.
6. Because Petitioner was not given reasonable notice of the meeting of
the December 19, 2002 meeting of Respondent’s board of trustees, Respondent’s
decision at that meeting to terminate Petitioner’s term contract was arbitrary
and capricious and unlawful.

7. Petitioner’s appeal should be granted.

                                       ORDER

After due consideration of the record, matters officially noticed, and the
foregoing Findings of Fact and Conclusions of Law, in my capacity as
Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.
SIGNED AND ISSUED this 26th day of February, 2003.

                                   FELIPE ALANIS

                                   COMMISSIONER OF EDUCATION
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