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DECISION OF THE COMMISSIONER

Petitioner, Danette Byard, appeals the action of Respondent, Clear Creek Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by David Feldman, Attorney at Law, Houston, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner is entitled to the identity of the author of each Cheerleader Evaluation Form that concerns her daughter and an explanation of what behavior warranted the ratings given.  Exceptions and replies were timely filed and considered.  An Amicus Curiae Brief was filed on behalf of the Texas Association of School Boards Legal Assistance Fund in Support of Respondent’s Exceptions to Proposal for Decision.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner’s daughter tried out for cheerleader for the 2001-2002 school year.

2.
Respondent’s procedure requires teachers to fill out anonymous Cheerleader Evaluation Forms, which ask teachers to rate a student’s motivation, attitude, integrity, and responsibility.  
3.
Petitioner requested and received from Respondent the Cheerleader Evaluation Forms that her daughter’s teachers had filled out.  These forms, which do not identify the author, revealed that several teachers gave her daughter low ratings.

4.
Petitioner requested that she be told which teacher was responsible for filling out which Cheerleader Evaluation Form so that she could discuss the ratings with the teacher.  Respondent did not identify which teacher completed which evaluation.  The teachers refused to discuss the evaluations.

Discussion

Petitioner contends that Respondent has violated Texas Education Code sections 26.001, 26.004, and 26.008 by not providing her with information concerning evaluations of her daughter’s classroom behavior that were made in connection with cheerleader tryouts.  Petitioner also alleges violations of the Code of Ethics and Standard Practices for Texas Educators.  Respondent contends its only obligation was met when it provided Petitioner with the unsigned Cheerleader Evaluation Forms.  

Code of Ethics


The Code of Ethics and Standard Practices for Texas Educators is developed and enforced by the State Board for Educator Certification.  Tex. Educ. Code § 21.041(b)(8), 19 Tex. Admin. Code § 247.2.  The Commissioner lacks jurisdiction to enforce the rules of another state agency.  

Access to Student Records


Texas Education Code section 26.004 ensures that parents are entitled to access to all written records of a school district concerning their children.  In the present case, Respondent has provided Petitioner with all the written records concerning her daughter’s cheerleader evaluations.  Petitioner is unsatisfied with these records because they do not identify which teacher was responsible for which evaluation.  This provision does not require school districts to create new records but instead to provide parents with access to already existing written records.

Full Information


Texas Education Code section 26.008(a) reads, “A parent is entitled to full information regarding the school activities of a parent’s child except as provided by Section 38.004
.”  Tex. Educ. Code § 26.008(a).  This provision is not limited to written records.  It allows parents to have access to pertinent information regarding their children.  Conklin v. North East Independent School District, Docket No. 050-R8-1199 (Comm’r Educ. 2000).  


Respondent contends that Texas Education Code section 26.008(a) should be read only as requiring parents to be provided with the type of information that is covered by the Public Information Act.  Tex. Gov’t Code ch. 551.  This interpretation does not recognize that Section 26.004 already gives parents the right to all existing written records about their child.  Section 26.008(a) must therefore provide a greater right to information about a child’s school acitivities.  

In the present case, Petitioner asked for and received the Cheerleader Evaluation Forms her daughter’s teachers had anonymously filled out.  The evaluations factored into the daughter’s final rating for the cheerleading position.  Petitioner questioned some negative ratings and wished to review the ratings with the teachers who assigned them.  Respondent contends that anonymous evaluations are more likely to generate honest assessments of students.  While anonymity may well promote candor, when it is coupled with grade determination or whether a student may participate in a school-related program, anonymity does not allow a parent to receive full information about their child’s school activities.  Anonymous evaluations of a student which determine a grade or whether a student may participate in a school-related program violate Tex. Educ. Code §26.008(a).  
Parent as Partner

Tex. Educ. Code §26.001(a) provides that “[p]arents are partners with educators, administrators, and school district boards of trustees in their children’s education.”  With the information provided by evaluations made by identifiable teachers, parents can fulfill this role.  Anonymous evaluations of a parent’s child that determine a child’s grade or whether a student may participate in a school-related program violate Tex. Educ. Code §26.001(a).
Remedy

Due to the fact that the holding in this appeal imposes a new requirement on evaluations, the holding in this decision is prospective only and will apply to any activity occurring after the date that this matter becomes administratively final.  Any evaluation created after the date of finality of this decision that determines a grade or whether a student may participate in a school-related program must contain the name of the evaluator in order to provide the parent with full information about the child’s school activities and will allow the parent to be a full partner in the child’s education.

Local school district policy may set forth the parameters of parental contact with the evaluating teacher, taking into consideration the type of evaluation, the information elicited in the evaluation and scheduling and workload requirements of the teachers.

Reply to Exceptions to the Proposal for Decision

Respondent notes that a district procedure, not a board policy, requires anonymous cheerleader evaluations.  This clarification is made throughout.  
Motion to Strike

Respondent’s Motion to Strike attachments to Petitioner’s Reply to Exceptions is denied.  The referenced letters were not presented to the Commissioner prior to the filing of Petitioner’s Reply to Exceptions, which was duly served on Respondent.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this case under Texas Education Code section 7.057.

2.
The Commissioner lacks jurisdiction over allegations concerning the Code of Ethics and Standard Practices for Texas Educators.

3.
No violation of Texas Education Code section 26.004 occurred because Respondent has provided Petitioner with all written documents that were requested.  Texas Education Code section 26.004 does not require districts to create documents.

4.
The term “full information” as used in Texas Education Code section 26.008(a) is not limited to written documentation.
5.
The purpose of Texas Education Code section 26.008(a) is to provide information to parents to assist them in being partners in their children’s education.  Tex. Educ. Code § 26.001(a).  


6.
Anonymous evaluations of a parent’s child that determine a grade or whether a student may participate in a school-related program violate Tex. Educ. Code §§26.001(a) and 26.008(a) because they do not provide full information about the student’s school activities.
7.
Respondent’s procedure requiring anonymous teacher evaluations for cheerleader tryouts violates Texas Education Code sections 26.001(a) and 26.008(a). 

8.
The district may by policy establish the paramenters for parental contact with evaluating teachers, taking into account the type of evaluation, the information elicited in the evaluation and scheduling and workload requirements of the teachers.

9. 
From the date of finality of this decision, Respondent shall not use anonymous evaluations written by teachers to assess cheerleader candidates.  All future evaluations must identify the person making the evaluation.
10.
Respondent’s Motion to Strike is denied.

11.
Petitioner’s appeal is GRANTED to the extent provided in Conclusion of Law No. 9.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby
ORDERED that from the date of finality of this decision, Respondent shall not use anonymous evaluations written by teachers to assess cheerleader candidates;

AND IT IS FURTHER ORDERED that all future cheerleader evaluations must identify the person making the evaluation.


SIGNED AND ISSUED this 17th day of JUNE, 2002.
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COMMISSIONER OF EDUCATION

� Texas Education Code section 38.004 concerns reports of child abuse and is not applicable to the present case.
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