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Petitioner, Ninfa Castañeda, complains of the decision of Respondent, Lasara Independent School District, to nonrenew her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Patrick Russell, Attorney at Law, Brownsville, Texas.  Respondent is represented by Leslie McCollom and Kevin O’Hanlon, Attorneys at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a term contract that concluded at the end of the 2001-2002 school year.

2.
The agenda for the March 21, 2002 board meeting reads in part:
14. Executive Session

A. Consider & Appropriate Action on 2002-2003 Administrators, Business Manager, Teachers, Librarian & Nurse Contracts.

3.
The minutes of the March 21, 2002 board meeting approved on April 9, 2002 read in part:

REY RAMIREZ MOVED, SECONDED BY ALBERTO SALAZAR TO APPROVE THE MINUTES OF THE FEBRUARY 14, 2002 MEETING.  MOTION CARRIED.  
SALOME SAENZ MOVED, SECONDED BY REY RAMIREZ TO APPROVE THE EXPENDITURES AS PRESENTED.  MOTION CARRIED. 

REY RAMIREZ MOVED, SECONDED BY ALBERTO SALAZAR TO APPROVE BUDGET AMENDMENT #3.  MOTION CARRIED.

.  .  .

REY RAMIREZ MOVED, SECONDED BY TONY NIETO TO APPROVE NEW TEACHER CONTRACT FOR 2002-2003 TO MAGDALENA BUENTELLO.  MOTION CARRIED.

.  .  .  

REY RAMIREZ MOVED, SECONDED BY TONY NIETO TO APPROVE NON-RENEWAL 2002-2003 CONTRACT TO NINFA CASTANEDA.  MOTION CARRIED.

4.
Respondent’s board of trustees never voted to propose the nonrenewal of Petitioner’s contract.

5.
On April 9, 2002, Respondent’s Board of Trustees adopted the minutes from the March 21, 2002 board meeting.

6.
On April 23, 2002, Respondent’s Board of Trustees conducted a hearing concerning the nonrenewal of Petitioner’s contract.  The Board voted to nonrenew Petitioner’s contract.
7.
On May 7, 2002, Respondent’s Board of Trustees voted “to approve adoption of amended minutes of the meeting held on March 21, 2002 as presented.”
Discussion


Petitioner contends that Respondent’s decision should be overturned because Respondent predetermined the outcome of this case, failed to comply with the Open Meetings Act, and did not consider her evaluation for 2001-2002.
Predetermination


Petitioner argues that Respondent predetermined the result of her nonrenewal hearing.  On March 21, 2002, the Board took its first action connected with the nonrenewal of Petitioner’s contract.  The first action a board should take concerning a nonrenewal is to propose nonrenewal.  Tex. Educ. Code §21.206(a).  The minutes of the March 21, 2002 board meeting read:
NON-RENEWAL:

REY RAMIREZ MOVED, SECONDED BY CONTRACT-


TONY NIETO TO APPROVE NON-RENEWAL NINFA CASTANEDA
2002-2003 CONTRACT TO NINFA 
CASTANEDA.  MOTION CARRIED.
A school district may not predetermine the outcome of a nonrenewal hearing.  Salinas v. Central Educ. Agency, 706 S.W.2d 791, 795 (Tex. App.-Austin 1986, writ ref’d).  
By voting to approve the nonrenewal on March 21, 2002, the board voted to nonrenew Petitioner’s contract.  In the case of Temple Indep. Sch. Dist. v. English, 896 S.W.2d 167 (Tex. 1995), the Supreme Court was confronted with the issue of what the effect was of a board’s initial vote to accept a recommendation for nonrenewal.  It should be noted that the Board’s minutes used the term “approve” in reference to contracts that were renewed.  The Supreme Court held:
Because these basic facts are not in dispute, we must determine whether as a matter of law, the Board’s vote to accept the recommendation constituted a predetermination of nonrenewal.  We conclude that it did not.  The Board voted to approve the recommendations for nonrenewal indicating final disposition of those recommendations.  The vote to accept, rather than approve, the superintendent’s recommendation of nonrenewal indicates that the board was taking a different course of action as to nonrenewal.
Id. at 170.  In the present case, the board also used the term “approve” to indicate final action in a number of instances.  For example, the board voted to approve its minutes, expenditures, and a new teaching contract.  Applying the Court’s reasoning in English to the present case, it is concluded that when Respondent voted on March 21, 2002 to approve the nonrenewal of Petitioner’s contract, it was voting for a final disposition of the nonrenewal.  Board minutes conclusively establish actions that they record.  Hext v. Central Educ. Agency, 909 S.W.2d 252, 254 (Tex. App.-Austin 1995, no writ).  Hence, there is no need to consider additional evidence concerning predetermination.  Petitioner is entitled to reinstatement and any back pay or benefits from the time of the discharge.  Tex. Educ. Code § 21.304(e).  

Respondent argues that the motion was ambiguous and that after the nonrenewal hearing, the Board voted to amend the minutes for March 21, 2002.  There are several problems with these claims.  The first is that the vote was not ambiguous.  The second is that a board cannot reconsider its minutes when such action would affect the rights of a party.  Weaver v. Santa Maria Independent School District, Docket No. 166-R1-599 (Comm’r Educ. 1999).  The third is that the revised minutes are not part of the local record.  While the Amended Minutes for the March 21, 2002 Board Meeting and related documents are the first items in the document marked “Local Record,” these items, which were created after the board voted to nonrenew Petitioner’s contract, are not properly a part of the local record.  There is a way to bring evidence of procedural irregularities not reflected in the local record before the Commissioner.  Tex. Educ. Code § 21.302.  However, Respondent only requested an evidentiary hearing to consider expanding the record to include new items on June 28, 2002 at 4:33 p.m.  The Administrative Law Judge reviewed this request on July 1, 2002 at 7:30 a.m.  There was not sufficient time for a hearing.
Open Meetings Act

Petitioner contends that sufficient notice was not given in the agenda of the March 21, 2002 meeting that the Board would discuss proposing the nonrenewal of Petitioner’s contract and that the agenda did not allow any board action concerning the nonrenewal of Petitioner’s contract.

The specificity of notice required under the Open Meetings Act depends on the public interest in the proposed action.  City of San Antonio v. Fourth Court of Appeals, 820 S.W.2d 762, 765 (Tex. 1991).  Petitioner argues that because Lasara Independent School District is a small district and Petitioner has taught for many years, it must be presumed that there is a great deal of public interest.  The evidence that Petitioner cites is not sufficient to conclude that any reasonable finder of fact must determine that there was a significant public interest in the Board discussing or even proposing the nonrenewal of Petitioner’s contract.  

Petitioner also objects that the notice of the March 21, 2002 meeting would not allow the Board to take any action, as opposed to mere discussion, concerning the nonrenewal of Petitioner’s contract.  The relevant portion of notice reads:
14. Executive Session

A. Consider & Appropriate Action on 2002-2003 Administrators, Business Manager, Teachers, Librarian & Nurse Contracts.

Petitioner argues that since a board may not vote in executive session, this agenda item failed to provide notice that a vote could occur.  Tex. Gov’t Code § 551.102, McNaughten v. Sonora Independent School District, Docket No. 094-R2-197 (Comm’r Educ. 1997).  Respondent, while agreeing that votes may not be taken in closed session, points out the words “Consider & Appropriate Action”, indicating that something more than simple discussion would occur.  While this is a close issue, it is concluded that the agenda is not sufficient to support a vote concerning a nonrenewal.  Because the notice is under the main heading “Executive Session,” it is held that the notice and would lead the public to believe that no vote would occur.  A vote may not occur unless the public was placed on notice that final action might occur.  River Road Neighborhood Association v. South Texas Sports, 720 S.W.2d 551, 554 (Tex. App.San Antonio 1986, writ dismissed).  The March 21, 2002 vote concerning nonrenewal is void.  Tex. Gov’t Code § 551.141, Tex. Educ. Code § 26.007(b).  A result of finding the vote to be void is a conclusion that the Board failed to timely notify Petitioner of the proposed nonrenewal.  Thus, the Board never legitimately voted to propose nonrenewal.  Tex. Educ. Code § 21.206(a).  Respondent is required to employ Petitioner in the same professional capacity for the 2002-2003 school year.  Tex. Educ. Code § 21.206(b).
Evaluation


A school board is required to review a teacher’s most recent evaluations prior to voting to nonrenew if the evaluations are relevant.  Tex. Educ. Code § 21.203(a).  Respondent reviewed Petitioner’s 2000-2001 evaluation.  There is no evidence of a more recent evaluation.  It cannot be concluded that Respondent failed to review the most recent evaluation.  

Conclusion

Because Respondent predetermined the result of the nonrenewal hearing and failed to timely give notice of proposed nonrenewal, Petitioner prevails.  Petitioner’s argument that the agenda for the March 21, 2002 meeting was not specific enough to support discussion concerning her contract is not persuasive.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
A board of trustees may not determine the result of a proposed nonrenewal before giving a teacher notice and an opportunity for hearing.  Tex. Educ. Code § 21.206-208.  

3.
The first formal action of a board of trustees in a proposed nonrenewal is to propose nonrenewal.  Tex. Educ. Code § 21.206(a).

4.
Because Respondent’s first formal action concerning the nonrenewal of Petitioner’s contract was to approve the nonrenewal, Respondent determined the outcome of the nonrenewal hearing prior to giving Petitioner notice and an opportunity to be heard. 

5.
Predetermination is a procedural irregularity that is likely to lead to an erroneous decision by a board.  Tex. Educ. Code § 21.303(c).

6.
Respondent’s minutes of the March 21, 2002 board meeting, which were approved on April 9, 2002, are the official minutes of the March 21, 2002 meeting and are part of the local record.

7.
A board may not amend its minutes after formally adopting its minutes if the change would affect the rights of a party.
8.
Respondent’s minutes of the March 21, 2002 board meeting, which were amended on May 7, 2002, and the minutes of the May 7, 2002 board meeting are not part of the local record.  Tex. Educ. Code § 21.301-302.

9.
Respondent has waived its arguments concerning the amendment of the March 21, 2002 minutes by not timely requesting an evidentiary hearing on the issue.

10.
The notice of the March 21, 2002 board meeting is sufficiently specific to allow Respondent to discuss the proposed nonrenewal of Petitioner’s contract.

11.
The notice of the March 21, 2002 board meeting did not provide notice that the Board might take action concerning the nonrenewal of Petitioner’s contract.

12.
Respondent’s vote to take action concerning the nonrenewal of Petitioner’s contract at the March 21, 2002 meeting is void for failure to comply with the Open Meetings Act.  Tex. Gov’t Code § 551.141, Tex. Educ. Code § 26.007(b).

13.
Respondent failed to provide Petitioner timely notice of proposed nonrenewal because Respondent never legitimately voted to propose the nonrenewal of Petitioner’s contract. Tex. Educ. Code § 21.206(a).

14.
Respondent reviewed Petitioner’s most recent evaluation.  Tex. Educ. Code § 21.203(a).  

15.
Petitioner is entitled to be employed by Respondent in the same professional capacity in the 2002-2003 school year as Petitioner was employed in during the 2001-2002 school year.  Tex. Educ. Code § 21.206(b).
16.
Petitioner is entitled to reinstatement and any back pay and employment benefits from the time of discharge.  Tex. Educ. Code § 21.304(e).

17.
Petitioner’s appeal is granted.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the designee of the Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.  Petitioner is entitled to be employed by Respondent in the same professional capacity in the 2002-2003 school year as Petitioner was employed in the 2001-2002 school year and to receive any back pay and employment benefits from the time of discharge.

SIGNED AND ISSUED this 2nd day of JULY, 2002.

_______________________________________
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