  DOCKET NO. 066-R2-302

BILLIE JEAN HUGHES


§
BEFORE THE 







§







§

V.





§ COMMISSIONER OF EDUCATION







§



§

HOUSTON INDEPENDENT

§

SCHOOL DISTRICT



§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER


Petitioner, Billie Jean Hughes, complains of the decision of Respondent, Houston Independent School District, to terminate her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by James T. Fallon, III, Attorney at Law, Houston, Texas.  Respondent is represented by David J. Manley, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The findings of fact drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate her term contract is not supported by substantial evidence, that Respondent’s alcohol policies are unconstitutionally vague; and that Respondent failed to provide her with sufficient notice that a refusal to take a requested alcohol test could lead to termination.
Background


Respondent terminated Petitioner’s contract for failure to take an alcohol test in violation of district policy.  Respondent’s policy prohibits “using, possessing, or being under the influence of alcohol or alcoholic beverages; and/or testing positive on an alcohol test.”  In addition, the policy states that “all employees are subject to reasonable suspicion testing” and “a refusal to test or inability to test will be deemed a positive test result.”  The policy also specifies that if an employee fails to take an alcohol test as required by policy, the employee will be recommended for termination.  Respondent believes it had reasonable suspicion to request Petitioner to take an alcohol test.  Based on her refusal Respondent asserts that it could assume that she would have failed the test and had reason to propose the termination of her contract.
Reasonable Suspicion

Petitioner contends that there was not a reasonable suspicion to request her to take an alcohol test.  Petitioner points to testimony in the record that some people did not smell alcohol on her breath or did not see her actions as indicating that she was under the influence of alcohol.  However, there is testimony in the record that a principal and assistant principal had reasonable suspicions that Petitioner was under the influence of alcohol.  There is substantial evidence to support a finding that Respondent had a reasonable suspicion to request Petitioner to take an alcohol test.

Notice

Petitioner contends that she did not refuse to take an alcohol test and even if this were shown, she was not given notice that a failure to take an alcohol test could result in termination.  Petitioner questions Findings of Fact Nos. 17 and 18, which hold that Petitioner was twice asked to submit to an alcohol test and twice refused.  These findings of fact are supported by substantial evidence.  

Petitioner also alleges that she was not provided with sufficient notice as to the possible result of not taking an alcohol test.  However, Respondent’s employment policies are a part of Petitioner’s contract because they existed when she entered into the contract with Respondent.  Myrtle Springs Reverted Indep. Sch. Dist. v. Hogan, 705 S.W.2d 707 (Tex. Civ. App.-Texarkana 1985, writ ref’d n.r.e.).  But, one need not rely on case law to find that Respondent’s policies are part of Petitioner’s contract.  Petitioner’s contract for the 2000-2001 school year states “this Contract is specifically subject to the policies, procedures, administrative directives, rules and regulations of the District .  .  .  ”  Further, there is evidence that Petitioner, at a training session, was informed of Petitioner’s alcohol policies.  There is substantial evidence in the record to support Findings of Fact Nos. 11-13, which hold Petitioner was made aware of Respondent’s testing policies.  Petitioner had notice that a failure to take an alcohol test could lead to the termination of her contract.
Written Notice


Petitioner contends that an employee may not be terminated for refusing to take an alcohol test unless written notice is provided to the employee.  In particular, Petitioner believes that such notice must include a written directive to take the alcohol test; the evidence that formed the basis of the reasonable suspicion, and the consequences of refusing to take the test.  Petitioner cites the case of Trinity Indus. United Steel Workers of Am., 891 F.Supp. 342 (N.D. Dist. Texas 1995) for the proposition that extensive notice is required before an employee may be discharged for failing to take a drug test.  However, the court based its decision in that case on the fact that what was at issue was a collective bargaining agreement that specified mandatory arbitration.  The arbitrator, in interpreting the particular agreement, held that highly specific notice was required.  The court did not rule that expansive notice was required prior to any employee having to decide whether to take a drug test.  The court based its decision on Supreme Court case law that severely limits a court’s power to review an arbitrator’s decision.  Id. at 344, citing United Steel Workers of Am. v. American Mfg. Co., 363 U.S. 564, 80 S.Ct 1343, 4 L.Ed.2d 1403 (1960).  Respondent’s alcohol testing policy is not unconstitutional on its face or as applied to Petitioner.
Progressive Discipline

Petitioner points out that while Respondent usually requires progressive discipline, refusing to take an alcohol test may lead to termination on the first offence.  Petitioner concludes that because of the departure from progressive discipline that extensive notice must be given for alcohol testing.  Petitioner cites no law or statute for this proposition.  School districts that normally have progressive discipline policies need not provide additional notice when employees are at risk of violating a policy that could lead to termination based on a single occurrence.
Conclusion


Respondent’s decision to terminate Petitioner’s contract is supported by substantial evidence.  Petitioner was not entitled to more notice than she received.  Respondent’s alcohol testing policy is not unconstitutional on its face or as applied to Petitioner.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The conclusions of law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

3.
Findings of Fact Nos. 11, 12, 13, 17, and 18 are supported by substantial evidence.

4.
Conclusions of Law Nos. 6-10 are supported by substantial evidence.

5.
Respondent had a reasonable suspicion to require Petitioner to take an alcohol test.

6.
Petitioner had sufficient notice that refusing to take an alcohol test could result in the termination of her contract.

7.
Respondent’s policy concerning alcohol testing is not unconstitutional on its face or as applied to Petitioner.

8.
School districts that normally have progressive discipline policies need not provide additional notice when employees are at risk of violating a policy that could lead to termination based on a single occurrence.


9.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 15th day of MAY, 2002.

_______________________________________

FELIPE ALANIS
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