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DECISION OF THE COMMISSIONER


Petitioner, Mike Simpson, complains of the decision of Respondent, Midland Independent School District, to nonrenew his contract.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Jefferson K. Brim III, Attorney at Law, Austin, Texas.  Respondent is represented by John S. Aldridge, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner, during all relevant times, was employed by Respondent as a teacher/soccer coach.


2.
Petitioner’s work day began at 8:00 a.m. and ended at 4:00 p.m. 


3.
Petitioner signed out a vehicle from Respondent’s transportation services for the purpose of attending a coaching meeting/soccer clinic on November 15, 2001.


4.
Petitioner was paid by Respondent for working on November 15, 2001.

5.
November 15, 2001 was not a leave day for Petitioner.


6.
On November 15, 2001, Petitioner went to the H.E.B. between 9:15 a.m. and 9:30 a.m. and purchased beer.  Petitioner returned to the Respondent’s vehicle, placed the beer in the vehicle and drove home. 

Discussion

Background


The facts in this appeal are not in dispute.  Petitioner made the decision to purchase alcohol during school hours on a school day for which he was being paid.  After taking possession of the alcohol, Petitioner then used a Midland Independent School District vehicle to transport the alcohol to his home prior to driving to San Antonio for a coaching meeting.  A report subsequently ensued, resulting in the proposed nonrenewal of Petitioner’s contract, which resulted ultimately in this appeal.

Scope of Duty

The fundamental determination that must be made in this appeal is whether or not Petitioner was within the course and scope of his employment duties when he was in possession of alcohol.  There is substantial evidence to support the decision of the board of trustees that Petitioner was in fact in the course and scope of his employment while he was in possession of alcohol on November 15, 2001.

Respondent’s DFBB LOCAL policy states in pertinent part that:

Reasons for proposed nonrenewal of an employee’s term contract shall be:
.  .  .

10.
The possession, use, or being under the influence of alcohol, alcoholic beverages, or drugs and narcotics as defined by the Texas Controlled Substances Act, while on school property, working in the scope of the employee’s duties, or attending any school or District sponsored activity. Local Record, TAB 3.

Petitioner argues that he was not in fact within the scope of his duties because under worker’s compensation law, if he were to be injured during the time in which he possessed the alcohol, he would not be said to be within the scope of his duties, and would therefore be ineligible for compensation.  Therefore, according to Petitioner’s argument, because he could not claim worker’s compensation, Respondent cannot in this instance consider him to be within the scope of his duties at the time he was in possession of alcohol.  Petitioner’s argument fails.  This is not a worker’s compensation claim, and therefore worker’s compensation law does not control.

Petitioner was paid by Respondent for November 15, 2001.  See T.R. p. 24, lines 9-10; p. 46, lines 23-24.  Petitioner was paid by Respondent because he was Respondent’s employee on that date and time.  Respondent’s school day is from 8:00 a.m. until 4:00 p.m.  See T.R. p. 43, line 24.  During the hours of 8:00 a.m. until 4:00 p.m., on days that Petitioner is being paid, excluding leave days, he is by definition working within the scope of his employment.  On November 15, 2001, “somewhere between 9:00 to 9:30” in the morning, Petitioner was in possession of alcohol in violation of Respondent’s policy, DFFB (LOCAL).  See T.R. p. 54, lines 21-25; p. 55 lines 1-8.

Conclusion


There is substantial evidence to support the decision of Respondent’s board of trustees.  Petitioner was in possession of alcohol during the course and scope of his employment duties.  Respondent’s policies were thereby violated and Petitioner’s contract should be nonrenewed.  Petitioner’s appeal should therefore be denied.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
Petitioner was in the course and scope of his employment during any time that he was being paid by Respondent, excluding leave days.
3.
Petitioner was in possession of alcohol while working in the scope of his duties.

4.
Petitioner violated Respondent’s policy DFFB (LOCAL) by being in possession of alcohol while working in the scope of his duties.


5.
Petitioner’s appeal should be denied.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 17th day of JUNE, 2002.

_______________________________________

FELIPE ALANIS
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