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Petitioner, Maria Josefina Salinas, complains of the decision of Respondent, Monte Alto Independent School District, to nonrenew her term contract.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Humberto Silva, Attorney at Law, Weslaco, Texas.  Respondent is represented by Kevin O’Hanlon, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:


1.
Petitioner, at all times pertinent to this appeal, was employed by Respondent as a GEAR-UP Facilitator and a classroom teacher.

2.
Petitioner was employed under a one-year term contract as a certified classroom teacher and a GEAR-UP Facilitator.


3.
Petitioner’s contract was nonrenewed due to financial exigency.


4.
Respondent experienced a financial exigency created by a decline in student enrollment during the 2001-2002 school year.
Discussion

Background

Petitioner was a GEAR-UP Facilitator and a classroom teacher for one of Respondent’s schools.  Petitioner worked under a one-year term contract as a certified classroom teacher and a GEAR-UP Facilitator.  There was a reduction in the Average Daily Attendance, (ADA), resulting in financial exigency for Respondent.  Petitioner’s contract was nonrenewed based on the Respondent’s financial exigency.
Failure to Exhaust Administrative Remedies

Petitioner argues that Respondent’s Superintendent recommended that Petitioner be nonrenewed in her capacity as a GEAR-UP facilitator only.  Petitioner contends that Respondent’s March 27, 2002 notice of proposed nonrenewal to Petitioner indicating that she was being proposed for nonrenewal in her capacity as a GEAR-UP Facilitator and as a classroom teacher, exceeds and is inconsistent with the action to approve the proposed nonrenewal taken by Respondent’s board of trustees at their March 26, 2002 meeting, and is contrary to section 21.206(a) of the Texas Education Code.  Petitioner asserts that Respondent’s Board took no action at its March 26, 2002 board meeting to nonrenew Petitioner in her separate capacity as a classroom teacher.  Petitioner claims that Respondent’s action to nonrenew Petitioner in her capacity as a GEAR-UP Facilitator was contrary to Respondent’s Policy DFF (Local) which requires the district to use termination procedures for reductions in force.  Petitioner contends that Respondent failed to meet the timelines set forth under section 21.206 of the Texas Education Code, which therefore constitutes an election to employ Petitioner in the same capacity for the following school year.  Petitioner alleges that the actions taken by Respondent to nonrenew Petitioner did not comply with the requirements set forth in Respondent’s Policy DFF (Local) in that Respondent should have identified a position, not a person to be eliminated or reduced.  Petitioner contends that Superintendent Diaz targeted individuals, demonstrating “a distinct possibility that the true intent of Superintendent Diaz in making his recommendation was to target and eliminate certain individuals for personal or improper motives, rather than for the stated reason of reduction in force.”  Petitioner states that Superintendent Diaz did not apply the Criteria for Decision of Respondent’s Policy DFF (Local) to Petitioner in her capacity as a classroom teacher, but applied it to her position as a GEAR-UP Facilitator only.  

Petitioner failed to raise any of these arguments at the Level III board of trustees meeting.  “As a rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.”  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d 88, 90 (Tex. 1992); citing Texas State Bd. Of Examiners in Optometry v. Carp, 162 Tex. 1, 7, 343 S.W.2d 242, 246-247 (1961).  As set forth in the Texas Education Code and the Administrative Procedures Act, Petitioner must exhaust her administrative remedies before bringing an appeal before the Commissioner.  The previously outlined issues that Petitioner has raised in this appeal have not been raised at the district level; Petitioner has failed to exhaust her administrative remedies as to these issues and therefore the Commissioner of Education lacks the jurisdiction to hear those elements of Petitioner’s appeal. 
Substantial Evidence 

Petitioner argues that Superintendent Diaz did not offer any “credible testimony or documentary evidence” to show that at the time of the notice of proposed nonrenewal, no other teaching positions existed to which Petitioner could be reassigned as a classroom teacher.  Petitioner’s argument fails.  Superintendent Diaz testified that he looked at whether to hire Petitioner half time; considered whether he could combine or consolidate a position for Petitioner; and spoke to the staff at the high school in a meeting with Petitioner regarding the possibility of Petitioner making a transition to the high school. [Transcript 26, 27, 29].  There is substantial evidence that no other teaching position existed to which Petitioner could be reassigned.  Petitioner argues that Superintendent Diaz did not offer any credible testimony.  The fact finder, in this instance Respondent’s board of trustees “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery Independent School District v. Davis, 34 S.W. 3d 559, 567 (Tex. 2000).

Petitioner additionally argues that Superintendent Diaz did not provide any documentary evidence to show that no other teaching positions existed to which Petitioner could be assigned.  Petitioner cites Parr v. Waco Independent School District, Docket No. 264-R1-689 (Comm’r Educ. 1991) which states as follows:

A legitimate reduction in force is a valid reason for nonrenewal.  However, it must be a reason for nonrenewal, not merely an excuse.  It certainly constitutes a reason if as of the date on which the notice is given Petitioner, a teacher’s assigned position is eliminated and there are no other positions in the District which the teacher is qualified to fill.  It does not constitute a reason if…there is another position for which the teacher is qualified, unless the district has a valid reason, supported by substantial evidence, for not reassigning the teacher to that position.
A “substantial evidence review is a limited standard of review, requiring ‘only more than a mere scintilla,’ …the commissioner’s affirmance of the Board’s ultimate decision to not renew must be based on facts amounting to substantial evidence.” Montgomery, Id. at 566.  Documentary evidence is not required to meet the substantial evidence standard.  There is substantial evidence that there were no other positions to which Petitioner could have been assigned; therefore, Respondent’s decision to nonrenew Petitioner’s contract as part of its reduction in force as a result of financial exigency is supported by substantial evidence.
Conclusion


The Commissioner of Education lacks jurisdiction to hear the elements of Petitioner’s appeal that have not been previously raised before the board of trustees.  Respondent’s decision to nonrenew Petitioner’s contract as part of its reduction in force due to financial exigency is supported by substantial evidence.  Petitioner’s appeal should be dismissed in part and denied in part.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301, except for the elements of the appeal for which Petitioner has failed to exhaust her administrative remedies.
2.
Petitioner has failed to exhaust her administrative remedies regarding the elements of her appeal which were not presented to the board of trustees.  These include that Respondent’s Superintendent recommended that Petitioner be nonrenewed in her capacity as a GEAR-UP Facilitator only; that Respondent’s March 27, 2002 notice of proposed nonrenewal to Petitioner indicating that she was being proposed for nonrenewal in her capacity as a GEAR-UP Facilitator as well as a classroom teacher exceeds and is inconsistent with the proposed nonrenewal action taken by Respondent’s board of trustees at their March 26, 2002 meeting and contrary to section 21.206(a) of the Texas Education Code; that Respondent’s board took no action at its March 26, 2002 board meeting to nonrenew Petitioner in her separate capacity as a classroom teacher; that Respondent’s action to nonrenew Petitioner in her capacity as a GEAR-UP Facilitator was contrary to Respondent’s Policy DFF (Local) which requires the district to use termination procedures for reduction in force; that Respondent failed to meet the timelines set forth under section 21.206 of the Texas Education Code, that Respondent did not comply with the requirements set forth in Respondent’s Policy DFF (Local) in that Respondent should have identified a position, not a person to be eliminated or reduced; that Superintendent Diaz targeted individuals for personal or improper motives, and that Superintendent Diaz did not apply the Criteria for Decision of Respondent’s Policy DFF (Local) to Petitioner in her capacity as a classroom teacher, but to her position as a GEAR-UP Facilitator only.

3.
Petitioner failed to exhaust her administrative remedies in regard to the elements of her appeal which were not brought before the board of trustees.

4.
The Commissioner of Education lacks jurisdiction over all elements of the instant appeal which have not been brought before the board of trustees.

5.
The elements of Petitioner’s appeal which were not brought before the board of trustees should be dismissed for lack of jurisdiction.  19 Tex. Admin. Code §157.1056.

6.
Respondent’s reduction in force due to financial exigency is a legitimate reason for nonrenewal of Petitioner’s contract.

7.
Petitioner’s appeal should be dismissed in part and denied in part.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED in part and DENIED in part.


SIGNED AND ISSUED this 28th day of JUNE, 2002.

_______________________________________

FELIPE ALANIS
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