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Petitioner, Larry Tankersley, complains of the decision of Respondent, Cisco Independent School District, to nonrenew his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Dan Fergus, Jr., Attorney at Law, Abilene, Texas.  Respondent is represented by Sara Hardner Leon, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a one year term contract for the 2001-2002 school year.  Respondent voted to nonrenew Petitioner’s term contract after notice and hearing before the board of trustees.
2.
Petitioner did not object to Respondent adding grading allegations before or during the hearing before the board of trustees.  Petitioner did not object when Respondent introduced evidence concerning the grading allegations.

3.
Each party was given sixty minutes to put on evidence and fifteen minutes to make opening and closing statements.  While Petitioner objected to this procedure before the hearing, Petitioner did not request additional time after his time had expired or make an offer of proof as to what evidence he would have presented if given additional time.

4.
On October 11, 2001, Petitioner requested and received a $3,000 check from student activity funds to buy show animals for Agricultural Science students.

5.
Petitioner was requested to account for and provide receipts for the purchase of pigs with the $3,000 in student activity funds by the individual in charge of student activity accounts.
6.
Petitioner has never provided receipts for the purchase of pigs made with $3,000 in student activity funds.

7.
Petitioner has never identified who he bought the pigs from with the $3,000 in student activity funds.

8.
Petitioner only supplied a partial accounting for the $3,000 in student activity funds for the purchase of pigs on the day of the hearing before the school board.

9.
District policy requires student sponsors to be responsible for the proper administration of student funds in accordance with state and local law, District-approved accounting procedures, and the TEA Financial Accountability System Resource Guide.  Petitioner failed to so account for the $3,000 in student activity funds to purchase pigs.

10
Respondent did not nonrenew Petitioner’s contract based on his age.

11.
Instead of grading students based on performance, Petitioner made up grades for some of his students.
12.
Petitioner did not assign his students the number of grades required by district policy.

13.
On December 5, 2001, Petitioner was assigned the difficult task of renovating the Ag-Farm.  Various parts of this project were to be completed at the end of the months of February, April, and June 2002.  While Petitioner did not complete all of the projects slated to be completed by February, Petitioner did make a good faith attempt to renovate the Ag-Farm. 

14.
Petitioner was required to file his Petition for Review on or before April 29, 2002.  

15.
The Petition for Review was filed on April 29, 2002.

16.
The Supplemental Petition for Review was filed on May 28, 2002.

Discussion


Petitioner contends that Respondent’s decision should be overturned because adequate notice of the allegations was not given; insufficent time was allowed to present Petitioner’s case; the real reason for the nonrenewal was age discrimination; and Respondent’s decision is not supported by substantial evidence.
Notice


The original notice of proposed nonrenewal made seven specific allegations.  Five of these allegations concerned Petitioner’s relationship with Mrs. Rabb.  The other two allegations concerned repairs that Petitioner was directed to complete on the district’s Ag-Farm and accounting for agricultural booster club funds.  On April 5, 2002, the last working day before the hearing, Respondent amended the notice of proposed termination.  All of the allegations concerning Mrs. Rabb were removed.  One additional allegation was added concerning grading procedures.  However, Petitioner failed to object to the addition of a new allegation before the hearing.  While Petitioner’s counsel stated at the hearing that the evidence would show that the grading allegation was made late, no objection was made to prohibit consideration of the allegation and consequently no ruling was obtained on the objection.  Further, objections were not made when evidence concerning grading was presented.  Petitioner has not preserved his argument concerning the adequacy of the notice as to grading procedures.
Time Limitations


Petitioner objected before the hearing that each side would be limited to an hour to present evidence and fifteen minutes for opening and closing statements.  However, a time limit as short as one hour has been affirmed by an appellate court.  Stratton v. Austin Indep. Sch. Dist., 8 S.W.3d 26, 29-30 (Tex. App.-Austin 1999, no pet.).  Further, when the evidentiary portion of the hearing was concluded, Petitioner did not present an offer of proof concerning evidence that might have been offered if more time was given.  Petitioner has failed to exhaust administrative remedies as to this issue.  Additionally, with nothing in the record to indicate what evidence would have been offered, any error concerning time limitations is found to be harmless error. 
Age Discrimination


Petitioner contends that Respondent nonrenewed his contract in violation of federal and state age discrimination laws.  Respondent objects that this issue was first raised in Petitioner’s Supplemental Petition for Review.  This document was filed long after Petitioner’s statutory deadline for filing the Petition for Review.  The Commissioner has held that a petition for review in a Chapter 21 case cannot be modified after the statutory filing date.  Maxey v. Midland Independent School District, Docket No. 184-R1-597 (Comm’r Educ. 1997).  

Even assuming that the Commissioner could consider the age discrimination argument, the Commissioner does not have jurisdiction over either the Texas Human Rights Commission Act or Title VII.  Further, even if such laws were found to be part of Petitioner’s contract, Petitioner would be required to follow the statutory enforcement mechanisms.  Barborak v. Oakwood Independent School District, Docket No. 224-R3-797 (Comm’r 1999).  However, a term contract can only be nonrenewed for pre-established reasons.  Respondent has not listed age as a reason for nonrenewal.  Such a policy would be highly inadvisable because it would violate both state and federal law.  If age were the reason for a nonrenewal, a petitioner would normally prevail.  In the present case, Petitioner failed to properly plead age discrimination but even if it were properly pled, age discrimination was not the reason Petitioner was nonrenewed.
Substantial Evidence


In a nonrenewal case, the substantial evidence issue is whether a reasonable finder of fact could have determined that pre-established reasons for nonrenewal were violated.  In this case, there are three allegations: that Petitioner failed to account for student funds; that Petitioner did not properly grade his students; and that Petitioner failed to timely renovate the Agricultural Science Farm (“Ag-Farm”).
Student Funds


As to student funds, Petitioner withdrew $3,000 in student funds in order to purchase animals for student projects.  The students would then pay Petitioner for the animals and Petitioner would then deposit the money to reimburse the fund.  While Petitioner was asked to account for the money and to provide receipts by the person in charge of student activity funds, Petitioner did not do so.  Only on the day of the hearing did Petitioner produce anything like an accounting.  Petitioner provided a document that he had drafted that indicated how much each pig cost, which student bought the pig, and whether the student paid for the pig.  This document does not indicate who the pigs were bought from and it does not include receipts.  Petitioner has not properly accounted for the $3000.00 in student activity funds entrusted to him.  No convincing explanation has been offered to reconcile the accounting produced by Petitioner with the deposits he made to reimburse the student activity account.  But even if this were done, there are no receipts to document the transactions.  Petitioner failed to follow proper accounting procedures.
Grading


There are allegations that Petitioner failed to provide the number of grades required by policy and that he manufactured grades or that grades were made up instead of being based on performance.  While the evidence as to these allegations is conflicting, substantial evidence supports both allegations.  That grades might not be based on performance is troubling because students, parents, and other teachers rely on grades to gauge how a student is doing. 
Ag-Farm


On December 4, 2001, the superintendent directed Petitioner to renovate the Ag-Farm.  Fifteen distinct projects were listed.  These included roofing a building, installing a restroom, repairing electrical systems, and painting all wood surfaces on buildings and pens.  Petitioner believed that some of the items could be completed by February, some by April, and some by June.  The primary workforce for these projects was to be the agricultural science classes.  However, these classes still needed to be taught the curriculum and many of the students were not skilled at making repairs.  It was believed that county workers may be able to assist on one project.  Of the seven
 items to be completed by February 28, 2002, one was completed and five were in progress.  While the hearing was held on April 9, 2002, the two items to be completed at the end of April were in progress as was the one item that was required to be completed in June.  While directives need to be followed, there is not substantial evidence that Petitioner ignored the directives given.  Not being able to perform difficult tasks on time, particularly when there are elements of the projects that are not under one’s control, may not constitute substantial evidence that an employee has failed to fulfill duties, is incompetent, or failed to comply with official directives.  In the present case, there is not substantial evidence that Petitioner so failed in connection with his instructions as to the Ag-Farm.  This is not a case of a refusal to follow directives or incompetence in performing duties.
Conclusion

There is substantial evidence to support Respondent’s implied findings
 that Petitioner failed to account for student activity funds and failed to follow proper procedures regarding grading.  There is not substantial evidence to support nonrenewal concerning the Ag-Farm allegations.  Respondent’s decision to nonrenew Petitioner’s contract should be affirmed.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
By not objecting to the grading allegation and the evidence that was introduced to support the grading allegation, Petitioner failed to exhaust administrative remedies as to the claim that Respondent added a grading allegation just before the hearing.
3.
Because Petitioner did not make an offer of proof and did not request additional time after Petitioner’s time for presenting his case ran out, harmful error cannot be shown regarding the time limits on the hearing.

4.
A petition for review in a Chapter 21 case may not be modified after the statutory deadline for filing the petition for review.

5.
Petitioner’s age discrimination claims were untimely filed before the Commissioner.
6.
The Commissioner lacks jurisdiction over federal and state age discrimination statutes.  
7.
Petitioner’s contract was not nonrenewed due to age discrimination.

8.
The claim that Petitioner failed to properly account for student activity funds is supported by substantial evidence.

9.
The claim that Petitioner failed to follow grading procedures is supported by substantial evidence.
10.
The claim that Petitioner failed to timely complete repairs on the Ag-Farm is not supported by substantial evidence.

11.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this ____ day of ______________________, 2002.

_______________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� Initially, eight items were to be completed by February 28, 2002.  However, one item was reassigned to a different department.  


� Unlike cases heard before certified hearing examiners, a board that hears a nonrenewal case is not required to make findings of fact and conclusions of law.  Tex. Educ. Code §§ 21.211, 21.259, See Gragg v. Hill, 58 S.W.2d 150, 152 (Tex. Civ. App.-Waco 1933, error ref’d), Wilson v. Board of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).
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