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DECISION OF THE COMMISSIONER


Petitioner, Eva Fenter, complains of the decision of Respondent, Quinlan Independent School District, to nonrenew her term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by Mark P. Tilley, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a term contract as a librarian for the 2001-2002 school year.
2.
On March 11, 2002, Respondent executed the Notice of Proposed Nonrenewal of Employment Contract, which is incorporated as if set out in full.

3.
Petitioner was harsh with students and discouraged students from using the library.

4.
Petitioner failed to significantly remediate deficiencies pointed out in her Professional Growth Plan.

5.
Petitioner failed to significantly promote the Friday book-reading program.

6.
Petitioner failed to provide accurate book inventories, utilize space and resources effectively, and put resources into circulation in a timely manner.

7.
Petitioner exhibited a negative attitude to her principal, co-workers, and students.

8.
The grievances Petitioner filed were not a substantial factor in Respondent’s decision to nonrenew her contract.

9.
Respondent would have nonrenewed Petitioner’s contract even if she had not filed grievances.

10.
Petitioner’s evaluation and growth plan were developed according to district policy.

11.
On May 8, 2002, Respondent’s board of trustees voted to nonrenew Petitioner’s contract.

Discussion


Petitioner contends that Respondent’s decision to nonrenew her contract should be overturned because it was arbitrary, capricious, unlawful, and not supported by substantial evidence and because Respondent lacked good cause to nonrenew her contract.
Good Cause

Petitioner contends that her contract was nonrenewed without good cause in violation of the Due Process Clause of the Fourteenth Amendment of the United States Constitution, the Due Process Clause of Article I, section 19 of the Texas Constitution; the First Amendment of the United States Constitution; and Texas Education Code section 21.303(a).  However, none of these provisions grant Petitioner a property interest in her contract that would allow nonrenewal only if good cause were shown.  While nonrenewing a teacher’s term contract is a serious matter, it does not require a showing of good cause.

The Due Process Clause of the United States Constitution does not create property interests.  Board of Regents of State College v. Roth, 92 S.Ct. 2701, 2709 (1972).  However, if one has a property interest, such an interest cannot be taken away by the state without due process.  Petitioner does not have a property interest in her term contract beyond the contract’s term.  Tex. Educ. Code § 21.204(c).  But even if Petitioner had some sort of property interest in her contract beyond the contract term, due process would not require good cause to nonrenew her contract.  To nonrenew a term contract a district must only determine that a teacher violated its own pre-established reasons for nonrenewal.  Grounds v. Tolar Indep. Sch. Dist., 856 S.W.2d 417, 418 (Tex. 1993), Tex. Educ. Code § 21.203(b).  This contrasts with the requirement for good cause in order to terminate a term contract during the contract term.  Tex. Educ. Code § 21.211.  

Likewise, the Due Process Clause of the Texas Constitution does not confer a property interest on term contracts that can only be taken away for good cause.  Petitioner has cited no case law for the proposition that the Texas Constitution requires a showing of good cause to nonrenew a term contract.

The First Amendment of the United States Constitution does not require a district to show good cause prior to nonrenewing a contract.  When it is alleged that retaliation for the exercise of constitutional rights is the reason a government body takes an employment action, the Supreme Court has devised a three part test.  Mt. Healthy City Bd. of Educ. v. Doyle, 97 S.Ct. 568, 575 (1977).  The employee has the burden to show that the conduct was protected and was a substantial factor in the decision.  At that point, the governmental body has the burden to show that it would have taken the same action in the absence of the protected conduct.  Even if Petitioner made the initial showing, Respondent would only have to prove it would have taken the same action.  It would not have to prove good cause for termination.  

Texas Education Code section 21.303(a) allows the Commissioner to substitute his judgment for that of a board of trustees if the board’s decision is arbitrary, capricious, unlawful, or not supported by substantial evidence.  It does not allow him to overrule a decision of a board to nonrenew a term contract because the decision is not supported by good cause.
Substantial Evidence


If there is substantial evidence to support one reason for nonrenewal, Respondent’s decision must be sustained.  Among the reasons for nonrenewal is the allegation that Petitioner was harsh with students and discouraged students from using the library.  This relates to the district’s standards of professional conduct.  DFBB (LOCAL)(13).  This allegation is particularly serious because libraries are an important learning resource for students.  Petitioner’s principal testified concerning students:

They dread going to the library.  Many students are afraid to go to the library by themselves to check out books.  They would rather their teacher either do it for them or go with them, and I see that being an indication that our library is not being perceived how we’d like it to be.

Tr. pp. 33-34.  There is substantial evidence to support the allegation that Petitioner was harsh with students and discouraged them from going to the library and that this violates the district’s standards for professional conduct.  There is also substantial evidence to support the other reasons for the nonrenewal.
Remediation


There is no right to remediation.  Pepperday v. Clear Creek Independent School District, Docket No. 484-R1-895 (Comm’r Educ. 1997).  A teacher is not always entitled to a warning and an opportunity to correct deficiencies prior to nonrenewal.  When nonrenewal is proposed, the issue is whether a teacher’s actions violate pre-established reasons.  In some cases, a teacher’s actions may not violate a pre-established reason for nonrenewal unless the teacher is warned and given an opportunity to improve.  
A district is required to create policies that “include reasons for not renewing a teacher’s contract.”  Tex. Educ. Code § 21.203(b).  The requirement for reasons for nonrenewal means that a board must establish a rational basis for not giving a teacher a new contract.  If a teacher’s actions do not rise to the level where it can be concluded that a rational employer could determine that it is not in its best interest to enter into a new contract with a teacher, a board’s decision to nonrenew is not supported by substantial evidence.  In such a case, remediation would be required prior to nonrenewal.  If a teacher after notice and an opportunity for correction made the same error, there might be substantial evidence to support nonrenewal.  The ultimate issues for a school board are whether a pre-established reason for nonrenewal occurred and whether it is sufficient to show that nonrenewing a teacher’s contract is in the board’s best interest.  The ultimate questions for the Commissioner are whether reviewing the record under the substantial evidence standard leads to the conclusion that a pre-established reason for nonrenewal occurred and whether this constitutes a rational basis for the board not to issue a new contract.
This is a lower standard than the good cause standard for terminating a probationary, term, or continuing contract
.  Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999) aff’d on other grounds; Nelson v. Weatherwax, 59 S.W.3d 340 (Tex. App.-Fort Worth 2001, pet. denied).  To terminate a probationary or term contract during the contract year or a continuing contract requires good cause or a financial exigency.  The case is heard before a certified hearing examiner appointed by the Commissioner.  Tex. Educ Code §§ 21.104, 21.156, 21.157, 21.211, 21.251.  The remediation cases cited by Petitioner concern terminations of teaching contracts and as such do not apply to this nonrenewal case.  
While the standards for nonrenewing a term contract are lesser than those for terminating a teaching contract, they are significantly greater than those for ending an at-will employment relationship.  No reason is required to end an at-will employment relationship.  Winters v. Houston Chronicle Pub. Co., 795 S.W.2d 723 (Tex. 1990).  The standards for terminating a probationary contract at the end of the contract term are likewise greater than the standards for terminating an at-will contract.  A board is directed to make a best interest determination and must give the teacher notice at least 45 days before the last day of instruction.  However, the requirements are less than those to nonrenew a contract.  To terminate a probationary contract at the end of the contract term does not require pre-established reasons or an opportunity for hearing.  In fact, a board’s decision to terminate a probationary contract at the end of the contract term is not appealable.  Tex Educ. Code § 21.103(a).  Term contract nonrenewals provide an intermediate level of substantive and procedural safeguards between probationary contracts and continuing contracts.
A pre-established reason for nonrenewal in some districts is a failure to comply with board policies.  A teacher could violate certain policies but not be subject to nonrenewal.  For example, one violation of a policy that required teachers to park in a particular parking lot would not be sufficient to support a nonrenewal.  In such a case remediation would be required prior to nonrenewal.  But after the deficiency has been pointed out and the teacher continues to violate the policy, a rational employer could determine that it was not in the employer’s best interest to employ a teacher who deliberately violates policies.  

In the present case, Respondent did not fail to provide proper remediation either because the violations of pre-established reasons for nonrenewal were serious or because Respondent did give Petitioner notice and an opportunity to correct deficiencies.
Evaluation and Growth Plan


Petitioner maintains that her evaluation and growth plan were done unlawfully and, hence, should be ignored.  A substantial evidence review of the record does not lead to the conclusion that either the evaluation or the growth plan was unlawfully done.

Conclusion
There is substantial evidence to support Respondent’s implied findings
 that Petitioner violated its pre-established reasons for nonrenewal.  Respondent’s decision to nonrenew Petitioner’s contract is supported by substantial evidence, is lawful, and is not arbitrary or capricious.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
Good cause is not required to nonrenew a term contract.
3.
There is substantial evidence to support the reasons for nonrenewal provided in the Notice of Proposed Nonrenewal of Employment Contract.

4.
A board of trustees is required to establish reasons for the nonrenewal of term contracts.  Hence, a term contract cannot be nonrenewed unless there is a rational basis for not offering a teacher a new contract.  Tex. Educ. Code § 21.203(b). 

5.
In order to nonrenew a term contract, it must be proven that a pre-established reason for nonrenewal occurred and that this constitutes a basis for not offering a teacher a new contract.  Tex. Educ. Code § 21.203(b).
6.
In a nonrenewal case, the Commissioner, reviewing the record under the substantial evidence standard, must determine whether a pre-established reason for nonrenewal occurred and if this constitutes a rational basis for the board not to issue a new contract.

7.
There is no right to remediation.  Remediation is required in a nonrenewal case if a pre-established reason for nonrenewal by itself does not constitute a basis for not offering a teacher a new contract.
8.
Respondent did not fail to provide required remediation in this case either because remediation was not required or because an opportunity for remediation was given.

9.
Petitioner’s evaluation and growth plan were validly done.

10.
Respondent did not retaliate against Petitioner for filing grievances.

11.
Respondent’s decision to nonrenew Petitioner’s contract is not unlawful or arbitrary and capricious.

12.
Respondent’s decision to nonrenew Petitioner’s contract should be upheld.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 15th day of JULY, 2002.

_______________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� Higher substantive standards and greater procedural protections are provided because during the term of any contract a property interest is involved.  A teacher has no property interest in a term contract beyond its term.  Tex. Educ. Code § 21.204(e).


� Unlike cases heard before certified hearing examiners, a board that hears a nonrenewal case is not required to make findings of fact and conclusions of law.  Tex. Educ. Code §§ 21.211, 21.259, See Gragg v. Hill, 58 S.W.2d 150, 152 (Tex. Civ. App.-Waco 1933, error ref’d), Wilson v. Board of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).
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