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DECISION OF THE COMMISSIONER


Petitioner, Robert Johnson, complains of the decision of Respondent, Houston Independent School District, to terminate his continuing contract during the 2000-2001 school year.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by James T. Fallon, III, Attorney at Law, Houston, Texas.  Respondent is represented by Mario L. Vasquez, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The findings of fact drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

Discussion


Petitioner contends that Respondent’s decision to terminate his continuing contract is not valid because Findings of Fact Nos. 11-38 and the accompanying discussion section
 are not supported by substantial evidence and that Conclusion of Law No. 6 is not supported by substantial evidence.  In particular, Petitioner contends that any problems could be remediated and that Respondent has failed to adopt a standard for excessive absences.
Substantial Evidence


While in some cases the evidence concerning a particular finding of fact or conclusion of law may be conflicting, all the challenged findings of fact and conclusions of law are supported by substantial evidence.  

Remediation


As the Commissioner has repeatedly found, there is no right to remediation.  If a teacher’s conduct constitutes good cause for termination, a second chance need not be offered.  See Thacker v. Lingleville Independent School District, Docket No. 086-R2-498 (Comm’r Educ. 1998).  Remediation is only required if a teacher’s conduct, that is not preceded by a warning, does not rise to the level of good cause.  Often a one time error will not be sufficient to constitute good cause.  However, there are situations where a serious single instance will support termination.  Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999) aff’d on other grounds Nelson v. Weatherwax, 59 S.W.3d 340 (Tex. App.-Fort Worth 2001, pet. denied).
Often errors concerning lesson plans and grade books will require remediation before rising to the level of good cause
.  In the present case, Petitioner was given more than ample warning that his lesson plans and grade books were unacceptable.  Petitioner, nonetheless, failed to change his behavior.  Petitioner’s failings as to his lesson plans and grade books rise to the level of good cause.
Excessive Absences

“Excessive absences” were reasons given for the proposed termination of Petitioner’s contract.  Petitioner contends that Respondent has failed to define “excessive absences” so that he had no notice as to what behavior was unacceptable.  Petitioner is correct that there is no definition of “excess absences” adopted by Respondent.  However, excessive absences are absences for which leave is not properly invoked under federal and state law or district policy.  One cannot say that a teacher who is properly using leave is excessively absent.  For the contract year in question, the 2000-2001 school year
, Petitioner failed to properly invoke leave for the first day of school.  Being absent without notice or excuse on this particularly important day is an excessive absence.  There are suspicious patterns to Petitioner’s leave.  Petitioner on several occasions took sick leave right after holidays.  However, this pattern alone does not constitute substantial evidence that such leave was improperly taken.  
Conclusion


Respondent has good cause to terminate Petitioner’s continuing contract.  In particular, Petitioner’s failure to keep proper grade books and to make proper lesson plans, even after he was warned, are sufficient errors to justify the termination of his contract.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The conclusions of law drafted by the certified hearing examiner and adopted by the Board of Trustees are adopted as if set out in full.

3.
Excessive absences are those absences for which leave under federal and state law or district policy is not properly invoked.

4.
Petitioner’s unapproved and unnotified absence on the first day of the 2000-2001 school year constitutes an excessive absence.

5.
Findings of Fact Nos. 11-38 and the accompanying discussion section are supported by substantial evidence.

6.
Conclusion of Law No. 6 is supported by substantial evidence.

7.
There is no right to remediation.  However, Petitioner was given ample opportunity to correct his deficiencies as to grading and lesson plans.

8.
Good cause exists for the termination of Petitioner’s continuing contract.

8.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 12th day of JUNE, 2002.

_______________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� While there is no section labeled “Discussion” in the Board’s Decision, it is assumed that is a reference to the “Statement of the Case” and “Background Information” sections. 


� Serious grading violations, such as manufacturing grades, may not require remediation before rising to the level of good cause.


� Respondent introduced evidence of Petitioner’s absences for prior school years.  Normally, events which occurred in a previous school year cannot be the basis for terminating a contract in the current school year.  Wooten v. Dallas Independent School District, Docket No. 018-R2-997 (Comm’r Educ. 1998).  However, events in previous school years are admissible to show that remediation was offered.
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