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Statement of the Case


Petitioner, Jimmy-Jack Jackai, appeals the action of Respondent, Dallas Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin, Texas.  Respondent is represented by Sonya D. Hoskins, Attorney at Law, Dallas, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
During the 1999-2000 school year, Petitioner was employed by Respondent to provide software support.  

2.
On April 17, 2000, Petitioner submitted his resignation effective at the end of 1999-2000 school year.  In May 2000, Respondent accepted the resignation.  Petitioner sought other positions with Respondent after the resignation was accepted.  

3.
During the summer of 2000, Respondent inadvertently sent Petitioner a written contract for the 2000-2003 school years.  The President of the board of trustees had already signed this contract.  This contract allowed Respondent to discharge Petitioner for good cause.  Petitioner signed the contract on July 13, 2000.  Respondent received the signed contract on July 14, 2000.   

4.
Petitioner added what he termed an “addendum” to the 2000-2003 contract.  This “addendum” states that his minimum request is that he be assigned to another group and that he receives some additional training.  

5.
After the district had received the executed contract, Petitioner was contacted by phone and informed that the district had inadvertently sent him the contract and would not honor the contract.  

6.
Petitioner filed a grievance as to Respondent’s refusal to honor the 2000-2003 contract.  A Dallas Independent School District hearing officer heard the grievance
.  The hearing officer recommended that Petitioner’s grievance be denied.  

7.
On June 26, 2001, a board subcommittee voted to reverse the recommendation of the hearing officer and to sustain Petitioner’s grievance.  According to Respondent’s policies, a decision of a board subcommittee “is final upon issuance and no motion for rehearing may be entertained.”  However, on August 23, 2001, the board of trustees heard Petitioner’s grievance and voted to deny the grievance.

Discussion

Petitioner contends that Respondent improperly attempted to change a final decision and that Respondent contracted with him for the 2000-2003 school years.  Respondent argues that it properly changed its decision and that the document, which purports to be a three-year contract, is not valid.

Finality


Under Respondent’s policies, a grievance can be heard either by a board subcommittee or the board of trustees.  In this case, the decision was made by the district that the hearing would be before a board subcommittee.  Petitioner argues that according to Respondent’s policies the decision of the board subcommittee is final.  Nonetheless, sixty-one days after the board subcommittee issued its decision, the full board of trustees heard and denied Petitioner’s grievance.  

It is of considerable importance that there is a certain date when a decision is final.  Under the Commissioner’s rules, an appeal of a school board’s decision must be made within 45 calendar days.  19 Tex. Admin. Code § 157.1051(a).  The Commissioner has dismissed appeals because teachers and parents have appealed outside the 45-day requirement.  Teachers are required to follow grievance timelines set by policy.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App.-Austin 2000, no pet.).  School boards are likewise required to follow their grievance policies as to the finality of grievances.  Respondent lost jurisdiction over Petitioner’s grievance before it attempted to reverse the decision of the board subcommittee because that decision was final.  The decision of the board of trustees to deny Petitioner’s grievance is invalid because it lacked jurisdiction to make its decision.

Mistake


Even if Respondent’s board of trustees had jurisdiction, neither substantial evidence nor contract law supports its decision.  While Respondent did inadvertently send Petitioner a contract that had already been signed by the President of the board, this does not invalidate the contract.  It has been held that, “A mistake by only one party to an agreement where the mistake is not induced by the acts of the other party, is not grounds for setting the agreement aside.”  Champlin Petroleum Co. v. Pruitt, 539 S.W.2d 356, 362 (Tex. Civ. App.-Fort Worth 1976, writ ref’d n.r.e.) citing Southern National Bank of Houston v. Crateo, Inc., 458 F.2d 688 (5th Cir. 1972).  Respondent’s unilateral mistake does not negate the contract.


Respondent contends that Petitioner was informed of the district’s error prior to signing and returning the contract.  This contention is not supported by substantial evidence.  There was a phone conversation where a representative of the district informed Petitioner that the contract was sent in error.  However, the record reflects that all witnesses as to this issue testified that the conversation occurred after the district received the contract signed by Petitioner.  While there is some dispute as to the exact day of this conversation, there is no dispute that the conversation occurred after both parties had signed the contract and Petitioner had returned the contract.  Petitioner had no notice that Respondent had repudiated its offer before he accepted the offer.  

Counter-Offer


Respondent argues that because Petitioner made some changes to the contract that he did not accept its offer but instead made a counter-offer.  Respondent is correct that if an offer is made and the other party changes a provision of the contract while purporting to accept the offer, that a contract has not been formed.  Gilbert v. Pettiette, 838 S.W.2d 890, 893 (Tex. App.-Houston [1st Dist] 1992, no writ).  In such a case, the original offer is rejected and another offer is made.

Petitioner added what he termed an “addendum” to the contract.  However, when one looks at the language added it becomes apparent that what Petitioner added to the contract was two requests.  Petitioner asked to be assigned to another group and to receive additional training.  Petitioner did not attempt to make these requests contractual terms that Respondent must abide by.  He made requests not demands.  Requests may always be denied.  Petitioner used the “addendum” to ask Respondent to do things he believed to be mutually advantageous.  While Petitioner added some language to the contract, he did not change the terms of the contract.  Petitioner unequivocally accepted the terms presented by Respondent.   He added no new contractual terms.  A contract was formed when Petitioner signed and returned the contract.

Conclusion


Respondent attempted to change its decision on Petitioner’s grievance after it had lost jurisdiction over the grievance.  This by itself is sufficient to cause the granting of Petitioner’s appeal.  But even if Respondent had denied Petitioner’s grievance when it had jurisdiction to do so, Petitioner would still prevail.  While Respondent may have done so inadvertently, it nonetheless made a contract with Petitioner for the 2000-2003 school years.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
If board policy clearly establishes when board action on a grievance is final, the board may not change its decision on the grievance after the date of finality.

3.
Because Respondent’s policy made a grievance decision final upon issuance, Respondent could not change its opinion as to Petitioner’s grievance after the original opinion on the grievance was issued.

4.
Petitioner’s appeal should be granted because Respondent lacked jurisdiction to change the original decision on the grievance.

5.
Petitioner accepted Respondent’s offer for employment during the 2000-2003 school years when he signed and returned the contract that the President of the board of trustees had previously signed.

6.
Respondent’s decision to deny Petitioner’s grievance is not supported by substantial evidence.

7.
If an offer is repudiated before acceptance occurs, a purported acceptance is invalid.

8.
Petitioner properly accepted Respondent’s offer of employment because Respondent did not inform him that the offer was invalid prior to acceptance.

9.
Petitioner did not make a counter-offer to Respondent’s offer of employment for the 2000-2003 school years.

10.
Petitioner is entitled to any back pay and benefits under the 2000-2003 contract, less any mitigation, and to employment by Respondent according to the terms of his 2000-2003 contract.

11.
Petitioner’s appeal should be granted.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.


SIGNED AND ISSUED this 15th day of AUGUST, 2002.






______________________________________






FELIPE ALANIS






COMMISSIONER OF EDUCATION

� The Dallas Independent School District hearing officer should not be confused with a certified hearing examiner that is assigned by the Commissioner of Education to hear Texas Education Code chapter 21, subchapter F cases.
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