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Statement of the Case


Petitioner, Helen O’Neal, appeals the action of Respondent, Ector County Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Kevin F. Lungwitz, Attorney at Law, Austin, Texas.  Respondent is represented by Mike Atkins, Attorney at Law, Odessa, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that this case be remanded to the district with instructions to the district to provide a hearing on the merits concerning Petitioner’s grievance of the board’s decision to relieve her of coaching duties.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
In December 2000, Petitioner was informed by her principal and the athletic director that her coaching duties would be taken away at the conclusion of the 2000-2001 school year unless she resigned from them by January 5, 2001.

2.
Petitioner did not resign from her coaching duties.
3.
On January 10, 2001, the personnel director informed Petitioner that she would not have coaching duties for the 2001-2002 school year.
4.
By letter of January 17, 2001, the personnel director informed Petitioner that she would not have coaching duties for the 2001-2002 school year and requested that Petitioner resign effective immediately from her coaching duties.
5.
On March 28, 2001, Respondent’s board of trustees voted to terminate Petitioner’s coaching duties.  The motion did not specify that it would take effect at a later date.
6.
On April 6, 2001, Petitioner filed a grievance complaining of Respondent’s decision of March 28, 2001.
7.
Respondent denied Petitioner’s grievance for failure to exhaust local remedies.

8.
Respondent paid Petitioner for coaching duties for the full 2000-2001 school year.
Discussion

Petitioner contends that Respondent improperly terminated her coaching contract and failed to hear the merits of her grievance.  Respondent argues that Petitioner failed to file a timely grievance.

Background


Respondent employs Petitioner as a teacher under a term contract.  The term contract itself indicates that Petitioner held the special duty of coaching.  An addendum to the term contract further defines the coaching duties.  In December 2000, Petitioner was informed by her principal and the athletic director that her coaching duties would be taken away at the conclusion of the 2000-2001 school year unless she resigned those duties by January 5, 2001.  On January 10, 2001, the personnel director met with Petitioner and told her she would have no coaching duties for the 2000-2001 school year.  On January 17, 2001, the personnel director sent Petitioner a letter that informed her that she would have no coaching duties the following year and requested that she resign immediately from her coaching position.  On March 28, 2001, Respondent’s board of trustees voted to terminate Petitioner’s coaching duties.  On April 6, 2001, Petitioner filed her grievance as to the board’s action.  Under Respondent’s grievance policy, an employee must file a grievance “within 15 days of the time the employee first knew or should have known of the event or series of events about which the employee is complaining.”  

Timelines

Board policies setting forth grievance process need to be complied with.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App.-Austin 2000, no pet.).  However, if a school district does not limit a grievance to exhaustion issues, it risks waiving the exhaustion issue.  Havner v. Meno, 867 S.W.2d 130 (Tex. App.-Austin 1993, no writ).  Respondent limited Petitioner’s grievance to the issue of untimely filing.  The board did not hear the merits of the grievance.


Petitioner missed the timeline for grieving the removal of her coaching duties for the 2001-2002 school year.  Petitioner was told twice in person and once in writing on or before January 17, 2001 that her coaching duties for the following school year would be removed.  Even assuming January 17, 2001 is the relevant date, Petitioner should have filed a grievance on or before February 1, 2001.  Petitioner has not preserved the argument that she is entitled to employment as a coach for the 2001-2002 school year.

Petitioner timely grieved the board’s action to immediately terminate her coaching duties.  While the personnel director asked her to resign by letter on January 17, 2001, a request to resign is not the same as an order of termination.  Petitioner’s coaching duties for the 2000-2001 school year were removed on March 28, 2001 when the board voted to terminate her coaching duties.  A board vote goes into effect immediately unless the motion itself provides otherwise.  Petitioner filed her grievance nine days after the board’s action.  This grievance complaining of the board taking away her 2000-2001 coaching duties is timely.  However, it is also moot because Respondent paid Petitioner under her coaching contract for the full 2000-2001 school year.  
Conclusion


Petitioner did not timely grieve her removal from coaching duties for the 2001-2002 school year.  Petitioner has timely grieved the board’s decision to relieve her of coaching duties on March 28, 2001.  However, this issue is moot because Respondent fully compensated Petitioner for coaching duties for the 200-2001 school year. 

Reply to Exceptions to Proposal for Decision


Petitioner makes a number of exceptions to the Proposal for Decision.  Petitioner is correct that the wrong school year was referenced in the discussion section of the Proposal for Decision.  The change to the correct year has been made.
Petitioner contends that the record does not indicate that the board of trustees voted to terminate her coaching duties immediately.  The record does indicate that the board voted to terminate the coaching duties.  Since no date of termination was specified, the board’s action took immediate effect.  Petitioner notes that she was paid for the whole school year and argues that this is evidence that the board voted to terminate her coaching employment at the end of the school year.  This does not change the character of the vote, but it does make the issue concerning the board’s vote moot.  Petitioner has received the full benefit of her contract with the district for coaching duties during the 2000-2001 school year. 
Petitioner argues that a ruling that she should have filed a grievance based on the decisions of her principal, the athletic director, and the personnel director to end her coaching contract at the end of the school year would imply that teachers must file grievances based on rumors.  This does not follow.  There is a difference between directives from supervisors and the rumor mill.  The issue in this case is whether clear directives from supervisors should be challenged through the grievance process.  The grievance policy governs such disputes.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
Timelines in school board grievance policies must be complied with or the Commissioner may dismiss the case for failing to exhaust local remedies.

3.
Petitioner failed to exhaust local remedies as to her claim that Respondent improperly took away her coaching duties for the 2001-2002 school year.

4.
Petitioner did exhaust local remedies as to her claim that Respondent improperly took away her 2000-2001 coaching duties on March 28, 2001.

5.
Petitioner’s claims for the loss of coaching duties from March 28, 2001 to the end of the 2000-2001 school year are moot because Respondent fully compensated Petitioner for this time period.

6.
A motion passed by a board of trustees takes immediate effect unless the motion itself provides otherwise.
7.
Respondent’s board of trustees voted to terminate Petitioner’s coaching duties on March 28, 2001, effective immediately.
8.
This case should be dismissed for failure to exhaust local remedies and for mootness.  19 Tex. Admin. Code § 157.1056.

Recommendation


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for failure to exhaust local remedies and for mootness.


SIGNED AND ISSUED this 14th day of AUGUST, 2002.
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FELIPE ALANIS
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