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Statement of the Case


Petitioner, Andres Martinez, appeals the action of Respondent, Donna Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Kevin O’Hanlon, Attorney at Law, Austin, Texas.  Respondent is represented by Gustavo L. Acevedo, Jr., Attorney at Law, Pharr, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for failure to exhaust administrative remedies.  Exceptions were filed; no reply was filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
On December 12, 2001, Petitioner filed a grievance with Respondent alleging Respondent has failed to compensate him according to his contract.

2.
On December 17, 2001, Respondent issued a Level I/II decision denying the grievance.

3.
Petitioner timely requested a Level III board hearing.

4.
Respondent initially refused to schedule the grievance until a ruling was made in a County Court at Law case.

5.
On March 5, 2002, Respondent notified Petitioner that a Level III grievance hearing would be held at the board’s next meeting.

Discussion

Petitioner contends that Respondent improperly terminated his superintendent’s contract.  Respondent argues that Petitioner has failed to exhaust administrative remedies.  Petitioner claims that he need not exhaust administrative remedies because Respondent lacks jurisdiction to hold a hearing concerning the termination of his contract.

Background


The fact pattern in this case is complex.  It involves a Chapter 21 hearing on a proposed termination; two lawsuits in county courts at law; and a grievance.  In January 2001, Respondent hired Petitioner as its superintendent.  On August 6, 2001, the board of trustees voted to propose the termination of Petitioner’s contract and to suspend Petitioner with pay.  

On August 22, 2001, Rudy Salinas filed a lawsuit against Respondent in county court alleging that Petitioner’s contract with Respondent was void because a requirement of the Public Information Act had not been complied with.  Petitioner was not named as a party to the lawsuit.  On September 6, 2001, final judgment was entered in Salinas v. Donna Independent School District.  The final judgment finds that Petitioner’s contract is void and enjoins Respondent from honoring the contract.  Petitioner was not informed of the existence of the lawsuit or the final judgment in Salinas v. Donna Independent School District until after the court had lost plenary jurisdiction.  

On August 23, 2001, Petitioner requested the assignment of a certified hearing examiner to hear the proposed termination.  The Commissioner assigned a certified hearing examiner.  On October 22, 2001, Respondent voted to withdraw “Notice of Proposed Termination.”  On November 6, 2001, Respondent, in the case Donna Independent School District v. Victoria Guerra, brought suit against the certified hearing examiner to prohibit her from conducting any further proceedings.  On November 20, 2001, Respondent made its last salary payment to Petitioner.  Respondent’s board has never voted to suspend Petitioner without pay.  Also on November 20, 2001, Respondent filed its Notice of Nonsuit in Donna Independent School District v. Victoria Guerra.  On November 21, 2001, Ms. Guerra dismissed the Chapter 21 contract case as moot because Respondent had withdrawn the proposed notice of termination.   

Petitioner had previously intervened in Donna Independent School District v. Victoria Guerra.  Petitioner sought a temporary restraining order prohibiting Respondent from ceasing salary and benefit payments to Petitioner.  The county court at law denied the temporary restraining order on November 27, 2001.  

On December 12, 2001, Petitioner filed a grievance contesting the decision to withhold payment of salary and benefits.  Respondent denied the Level I/II grievance on December 17, 2001.  Petitioner filed a request for a Level III grievance on December 19, 2001.  By letter of December 21, 2001, Petitioner was informed that a Level III grievance would not occur until after the County Court at Law ruled on a motion made by Respondent.  On January 3, 2002, the Petition for Review was filed before the Commissioner.  On January 22, 2002, Petitioner filed his Notice of Nonsuit in Donna Independent School District v. Victoria Guerra.  On February 8, 2002, Respondent filed its Motion to Dismiss in the present case.  On February 12, 2002, Respondent filed a Motion for New Trial and a counterclaim in Donna Independent School District v. Victoria Guerra.  On March 5, 2002, Respondent stated that the board of trustees would hear Petitioner’s grievance at the next board meeting.  On March 6, 2002, the hearing on Respondent’s Motion to Dismiss in the present case was held.

Exhaustion


Respondent contends that since a Level III board hearing has not been held, that Petitioner has failed to exhaust local administrative remedies.  Petitioner contends that he has done everything he could to exhaust administrative remedies.  Petitioner’s contention is not unsympathetic.  The Byzantine history of this dispute, of which only a thumbnail is provided above, wearies one in its mere recitation.  However, Petitioner’s grievance was filed in December 2001.  Respondent asserts that it will provide a board hearing in April 2002.  Once the board hearing is held and a timely decision is made, Petitioner will have an opportunity to appeal to the Commissioner if he is not satisfied with the board’s ruling.

Is Exhaustion Required?


Petitioner contends that exhaustion is not required in this case because Respondent does not have the authority to hold an evidentiary hearing as to the termination of his contract.  Petitioner is correct that school districts lack jurisdiction to hold evidentiary hearings as to the termination of Chapter 21 contracts.  Reyes v. Roma Independent School District, Docket No. 083-R2-199 (Comm’r Educ 2000).  Such hearings are required to be heard before certified hearing examiners.  Tex. Educ. Code § 21.251.  However, the issue raised in Petitioner’s grievance is Respondent’s decision to stop Petitioner’s compensation.  Respondent cannot defend this action by claiming it had good cause to terminate Petitioner’s contract.  Respondent does have jurisdiction to hold a hearing on Petitioner’s grievance.

Conclusion


This case should be dismissed for failure to exhaust administrative remedies.  Respondent has indicated that it will hold a Level III hearing on Petitioner’s grievance in April 2002.  After Respondent has timely issued its decision, any unfavorable decision may be appealed to the Commissioner.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
Petitioner has not yet exhausted local administrative remedies as to his grievance.

3.
This case should be dismissed for failure to exhaust administrative remedies.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for failure to exhaust administrative remedies.


SIGNED AND ISSUED this 14th day of AUGUST, 2002.
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