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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Ms. Annice H. as next friend of, JaMerv H., a former student in two of Respondent’s schools, alleges that JaMerve was improperly placed in a “reading/discipline” program.  Petitioner also alleges that Respondent falsified her son’s grades and records to support his improper placement.  Respondent argues that the Commissioner lacks jurisdiction to hear this appeal in that Petitioner has failed to allege a violation of school law, and that Petitioner has failed to exhaust the administrative remedies requisite to making this appeal.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented pro se.  Vanessa J. Sampson, Attorney at Law, Houston, Texas represents Respondent.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
JaMerv H. is a former student of the North Forest Independent School District.

2.
Petitioner filed a grievance with the Commissioner of Education regarding JaMerv’s placement in a “reading/discipline” program, including allegations of sabotage, tampering and falsification of records and grades to support his allegedly improper placement.

3.
Petitioner did not meet with an administrator of the North Forest Independent School District regarding her grievance.

4.
Petitioner did not bring her grievance before Respondent’s board of trustees. 

5.
There is no Local Record of a hearing on Petitioner’s grievance before Respondent’s board of trustees.

Discussion
Violation of School Law

Petitioner alleges that:  

The Principal, Teacher, and Counselor at Rogers Elementary in North Forest District maliciously sabotaged Ja Merv H.’s records and placed the student in a Reading/Discipline program District Wide. …The District has been falsifying grades and records to support the biasly, wrong decision made by the Principal at Rogers Elementary.

Section 7.057 of the Texas Education Code states in pertinent part:

(a)…a person may appeal in writing to the commissioner if the person is aggrieved by:

(2) actions or decisions of any school district board of trustees that violate:

(A) the school laws of this state: 

(e)“School laws of this state” means Title 1 and this title and rules adopted under those titles.


Petitioner has failed to allege a violation of the school laws of this state, either by specifying a citation to a particular statute or rule, or by alleging facts that would indicate a violation of the school laws of this state.  In order to invoke the jurisdiction of the Commissioner under section 7.057(a)(2)(A) of the Texas Education Code, the Petitioner must claim to be aggrieved as outlined in the statute above.  Specifically, Petitioner must claim a violation of the school laws of the State of Texas.  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable, for lack of jurisdiction.”  Grounds v. Tolar, 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  Petitioner has not followed the mandatory statutory provisions and, therefore, her action is not maintainable, for lack of jurisdiction.

Failure to Exhaust Administrative Remedies

Petitioner states that she met with the principal and questioned her son’s placement, but did not file a grievance at that time.  When she decided to file a grievance she met with the secretary of the assistant superintendent, but she did not actually meet with an administrator of the school district.  Petitioner says that she talked with the president of the board on the telephone.  However, she did present a grievance to Respondent’s board of trustees.  Petitioner has failed to properly raise her grievance at the district level.  Section 7.057(c) of the Education Code provides as follows:  “In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.”  As set forth in the Texas Education Code and the Administrative Procedures Act, Petitioner must exhaust her administrative remedies before bringing an appeal before the Commissioner.  “As a rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.”  Texas Education Agency v. Cypress-Fairbanks I.S.D., 830 S.W.2d 88, 90 (Tex. 1992) citing Texas State Bd. of Examiners in Optometry v. Carp, 162 Tex. 1, 7, 343 S.W.2d 242, 246-47 (1961).  Petitioner’s meeting with the secretary of an administrator does not meet the requirements for filing a grievance.  Petitioner’s phone conversation with a member of the board of trustees, even if that board member is the president of the board, does not meet the requirement of a hearing before the school district’s board of trustees.  Petitioner has failed to exhaust administrative remedies.
Conclusion

Petitioner has failed to state a claim of a violation of any of the school laws of Texas.  Petitioner has failed to exhaust administrative remedies in any claim she may have against North Forest Independent School District.  Therefore, the Commissioner of Education does not have jurisdiction over the Petitioner’s appeal.  Petitioner’s appeal should be dismissed for failure to state a claim upon which relief can be granted, for failure to exhaust administrative remedies, and for lack of jurisdiction.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this appeal under Texas Education Code section 7.057.

2.
Petitioner has failed to state a violation of the school laws of Texas as required by Texas Education Code section 7.057.

3.
Petitioner has failed to exhaust her administrative remedies as required by Texas Education Code section 7.057(c). 

4.
Petitioner’s appeal should be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted. 19 TEX. ADMIN. CODE § 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.


SIGNED AND ISSUED this 15th day of AUGUST, 2002.
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