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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Ms. Evelyn White-Jacob, complains of the decision of the Respondent, Channelview Independent School District, denying her request for “compensation and docked payments for the years 2000-2001, 2001-2002 and 2002-2003.”  Respondent argues that the Commissioner lacks jurisdiction to hear this appeal in that Petitioner has failed to timely file her Petition for Review, failed to state a claim for which relief can be granted, failed to allege a violation of school law, and has failed to exhaust the administrative remedies requisite to making this appeal.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented pro se.  Respondent is represented by Richard A. Peebles, Attorney at Law, Baytown, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.  Exceptions were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner is a former employee of Respondent, Channelview Independent School District.

2.
Petitioner notified Respondent that “due to the hazardous conditions on my job, I’ll be out for the year.”  This correspondence was dated April 3, 2002.  
3.
Attached to the April 3, 2001 correspondence was a letter from Eugenio A. Aguilar, III, MD, which stated that Petitioner would need to be out of work through May 30, 2001, but did not state a reason for the required absence.  
4.
Petitioner did not work for Respondent after April 3, 2001 

5.
Petitioner began employment with Austin Independent School District as a special education teacher for English and Social Studies for grades 9-12, on April 9, 2001.

6.
Respondent’s Board of Trustees, by letter dated May 15, 2001, gave Petitioner notice of its decision to propose the termination of her two year contract for good cause.
7.
On May 25, 2001, Petitioner hand delivered a letter to Dr. Larry Curry, which stated as follows: “This is to inform you that I’m resigning from Channelview ISD effective immediately….”
8.
Petitioner did not initiate a grievance pursuant to Respondent’s Employee Complaints/Grievances policy.
9.
Petitioner did not bring her grievance before Respondent’s board of trustees. 
10.
There is no Local Record of a hearing on Petitioner’s grievance before Respondent’s board of trustees.

Discussion
Timeliness


Respondent argues that:  

Petitioner has failed and refused to timely file for any of the  administrative relief available to her under local policy and has further failed to timely file her Petition for Review within the forty-five day time required by Section 157.1051 of the General Provisions for Hearings Before the Commissioner of Education.

Texas Administrative Code Section 157.1051 provides in pertinent part as follows:

(a) Except where otherwise provided by law, the petitioner shall file with the commissioner a petition for review within 45 calendar days after the decision, order, or ruling complained of is first communicated to the petitioner. ...

There has never been a decision, order or ruling regarding the subject matter of the instant appeal that has been communicated to Petitioner.  During the telephonic hearing, Petitioner stated that during her meeting with the principal of her school she requested a reassignment to a teaching position outside of the classroom.  According to Petitioner, the principal denied her request.  The most reasonable reading of Section 157.1051 is that the decision, order or ruling complained of has to be made by the board of trustees.  There was no such ruling in this case.  Petitioner’s meeting with her principal could not be interpreted as fulfilling the requirements of rule 157.1051(a), because, although a decision was made, it did not involve the same issues as the subject matter of her current appeal.  The timeline outlined in Section 157.1051 was not violated, because it was never initiated.  This, however, does not prevent Petitioner’s case from being fatally flawed.
Violation of School Law

Petitioner’s Petition for Review refers to, and includes by attachment, a letter that she wrote to Dr. Larry Curry, Superintendent for Channelview Independent School District.  In this correspondence Petitioner states the operative facts of her complaint: 

I did receive your letter to the fact that I didn’t resign but it was a medical reason.  I had being reporting at one time or another of the work hazardous.  I had asked Mrs. Ollis several times to observe certain situations as well as Mr. Crosby but each seems to have had no reasons for what was happening.  For example, smells and computer defaults that injuried me.  Each morning the light was on in my room and sometimes the door was not locked.  On one occasion, I sent Mr. Crosby a letter explaining an unique odor that lingered and placed in my room from time to time but there was no response.  Each day there was a smell.  It was unbearable and intolerable for such conditions to exist.  The janitors did clean at times.

I did hand deliver a letter to your office of resignation on the 25th of May.  I asked to see you as well but you were out.

I did turn in a medical leave to Mr. Dennis for the rest of the year in which it was not my fault to have had to leave.  I did seek and gained employment elsewhere because of the conditions which had existed since fall as well as continued embarassments daily.  I felt belittled and betrayed daily.

I asked for my salary rest of the year but was refused by Mr. Barker.  I did get a portion of my salary for 2000-2001.  I am asking for the rest of my salary and docked payments for 2000-2001 as well as my salary for the next two years because I had not planned to leave after seventeen years.  After so many problems, I felt it was in my best interest and safety to leave that job as well as for the welfare of the students that they continue their education.  I had to go to doctors for treatments as well.

This is my response to the ten day notice as well as the resignation that I have turned in on May 25, 2001.

Section 7.057 of the Texas Education Code states in pertinent part:
(a)…a person may appeal in writing to the commissioner if the person is aggrieved by:

(2) actions or decisions of any school district board of trustees that violate:

(A) the school laws of this state: 

(e) “School laws of this state” means Title 1 and this title and rules adopted under those titles.

Petitioner has failed to allege a violation of the school laws of this state, either by specifying a citation to a particular statute or rule, or by alleging facts that would indicate a violation of the school laws of this state.  In order to invoke the jurisdiction of the Commissioner under section 7.057(a)(2)(A) of the Texas Education Code, the Petitioner must claim to be aggrieved as outlined in the statute above.  Specifically, Petitioner must claim a violation of the school laws of the State of Texas.  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable, for lack of jurisdiction.”  Grounds v. Tolar, 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  Petitioner has not claimed a violation of one of the school laws of Texas, she has not followed the mandatory statutory provisions and, therefore, the Commissioner lacks jurisdiction to hear her appeal.
Failure to Exhaust Administrative Remedies

Petitioner states that she met with the principal and requested a change from her classroom teaching position to a position outside of the classroom.  Petitioner did not file a grievance at that time regarding any of the complaints that she now brings before the Commissioner.  When Petitioner hand delivered her letter to the superintendent and requested a meeting with him, she did not fulfill the requirements of Respondent’s grievance policy.  In fact, Petitioner acknowledges as much in her June 19, 2001 correspondence to Respondent wherein she states:  

I have re-located and it has not been convenient for me to take care of my redress of greivence as dictated.

I have gotten documentation from the superintendent of schools as to what should have been done but because of the reasons of my finally resignation, I still feel obligated to ask for compensation and damages as a result of the situation. 

Petitioner has failed to properly raise her grievance at the district level.  Section 7.057(c) of the Education Code provides as follows:  “In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.”  As set forth in the Texas Education Code, Petitioner must exhaust her administrative remedies before bringing an appeal before the Commissioner.  Petitioner’s meeting with the principal of her school does not qualify as compliance with Respondent’s Employee Complaints/Grievances policy.  There was no hearing before the school district’s board of trustees.  There was no local record developed at the district level for the Commissioner to review.  Petitioner has failed to exhaust administrative remedies as to her claim against Channelview Independent School District and, therefore, the Commissioner lacks jurisdiction to hear Petitioner’s appeal.  
Conclusion

Petitioner did not violate the timelines for filing a petition for review.  Petitioner has failed to state a claim of a violation of any of the school laws of Texas.  Petitioner has failed to exhaust administrative remedies in regards to the instant claim against Channelview Independent School District.  Therefore, the Commissioner of Education does not have jurisdiction over the Petitioner’s appeal.  Petitioner’s appeal should be dismissed for failure to state a claim upon which relief can be granted, for failure to exhaust administrative remedies, and for lack of jurisdiction.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this appeal under Texas Education Code section 7.057.

2.
Petitioner has failed to state a violation of the school laws of Texas as required by Texas Education Code section 7.057.

3.
Petitioner has failed to exhaust her administrative remedies as required by Texas Education Code section 7.057(c). 

4.
Petitioner’s appeal should be dismissed for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted. 19 TEX. ADMIN. CODE § 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction, failure to exhaust administrative remedies, and failure to state a claim for which relief may be granted.


SIGNED AND ISSUED this 14th day of AUGUST, 2002.
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FELIPE ALANIS
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