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Statement of the Case


Petitioner, Texas Education Agency, Division of Charter Schools, seeks the revocation of the Open-Enrollment Charter of Prepared Table, Inc.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Jim Thompson, Attorney at Law, Austin, Texas.  Respondent is represented by A. Charles Gaston, Attorney at Law, Houston, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Prepared Table’s charter be revoked.  Exceptions and replies were timely filed and considered.
Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as designee of the Commissioner of Education, I make the following Findings of Fact:

1.
On May 21, 1998, a contract for an open-enrollment charter was executed between Prepared Table and the State Board of Education.  The contract for charter requires the charter to comply with the federal Individuals with Disabilities Education Act (IDEA), Generally Accepted Accounting Principles (GAAP), and the Student Attendance Accounting Handbook.  The contract for charter also requires a records retention and management system as required by state law, Public Education Information Management System (PEIMS) reporting, that expenditures benefit students, and the avoidance of conflicts of interest. 
2.
On May 7, 1999, the State Board of Education approved the charter amendments then sought by Prepared Table.

3.
On June 14, 2000, the State Board of Education approved the charter amendments then sought by Prepared Table.

4.
On November 6, 2000, the State Board of Education approved the charter amendments then sought by Prepared Table.
5.
Prepared Table began admitting students for the 1999-2000 school year.

6.
For the 2000-2001 school year, Prepared Table overstated its average daily attendance in order to claim approximately $1.3 million in state funds that it had not earned.
7.
For the 1999-2000 school year and for the beginning of the 2000-2001 school year, Prepared Table hired an experienced consultant to prepare PEIMS reports.  Based on data provided by Prepared Table, the consultant produced PEIMS reports.  The consultant attempted to verify the accuracy of the student attendance reports and found that the reports were not accurate.  The consultant requested changes be made to ensure accuracy.  Because Prepared Table did not make the requested changes, the consultant terminated her relationship with Prepared Table. 

8.
When Prepared Table was informed by the Texas Education Agency that it had claimed approximately $1.3 million in state funding for the 2000-2001 school year based on average daily attendance counts that could not be verified, Prepared Table hired a consultant to determine whether it could properly claim any of the $1.3 million.  The consultant determined that Prepared Table could not properly claim any of the $1.3 million. 
9.
Prepared Table teachers were directed not to report actual student attendance.

10.
Prepared Table created student attendance records that Prepared Table knew did not accurately reflect student attendance.
11.
During the 2001-2002 school year, Prepared Table has not reported accurate student attendance figures.

12.
The loss of requested state funding due to over-reporting of student attendance has led to severe budgetary problems for Prepared Table.

13.
Prepared Table significantly over-reported the numbers of meals it served to students who are entitled to free or reduced priced meals.
14.
The content of the meals Prepared Table served did not meet the requirements of the child nutrition program.

15.
Because Prepared Table failed to comply with the requirements of the child nutrition program, Prepared Table owes the Texas Education Agency $83,000 and has been removed from the program as of May 2002.

16.
Prepared Table has failed to comply with GAAP.  In particular, Prepared Table is deficient in having documentation to justify disbursements.  Prepared Table made over $125,000 in payments to the Greater Progressive Baptist Church that were not supported by proper documentation.
17.
The incorporators of Prepared Table, Inc., which is a nonprofit corporation, are Harold Wilcox, Michael Stoot, and Victoria Williams.
18.
At all relevant times, Harold Wilcox has been the pastor of the Greater Progressive Baptist Church.

19.
Michael Stoot is a member of the Greater Progressive Baptist Church.  His wife is a deaconess.

20.
Victoria Williams is the sister of Harold Wilcox’s wife.

21.
From its inception until August 31, 2001, the board members of Prepared Table were Harold Wilcox, Michael Stoot, and Victoria Williams.

22.
On August 31, 2001, Harold Wilcox stepped down as a board member for Prepared Table.
23.
Between August 31, 2001 and April 8, 2002 Michael Stoot resigned as a board member for Prepared Table.

24.
Between August 31, 2001 and April 8, 2002 Betty Willoughby, Quanell X, Ms. Samson, and Mr. Ferguson were named to the board of Prepared Table.

25.
At some point between April 8, 2002 and July 16, 2002, Dr. Barbara A’Baer was named a member of the board, and Mr. Ferguson, Ms. Samson, and Victoria Williams stepped down from the board of Prepared Table.
26.
The board of the Greater Progressive Baptist Church includes Michael Stoot, Anthony Mosley, Victoria Williams, Aaron Holden, and Louvicy Wilcox, who is the wife of Harold Wilcox.

27.
The agenda for Prepared Table’s August 29, 2000 board meeting indicated that the purchase of a school property in Humble, Texas would be considered.  The property would cost a total of $2,800,000 at $20,000 down and $20,000 per month.  The board voted to immediately take possession of the property.  This was done and Prepared Table opened its Humble Campus on that property.
28.
Prepared Table did not purchase the Humble, Texas property.  The Greater Progressive Baptist Church purchased the property soon before leasing it on a month to month basis to Prepared Table for $20,000 per month.
29.
When the Greater Progressive Baptist Church was in danger of defaulting on the mortgage for the Humble property, Prepared Table co-signed the mortgage note, but did not receive any property interest for doing so.

30.
Greater Progressive Baptist Church and Prepared Table have defaulted on the mortgage for the Humble property.  The property was to have been foreclosed on August 6, 2002.

31.
Prepared Table does not intend to open school at the Humble Campus for the 2002-2003 school year.
32.
The arrangement by which the Greater Progressive Baptist Church purchased the Humble Campus and leased the property to Prepared Table for the amount of the monthly payments on the mortgage was designed to benefit the Greater Progressive Baptist Church.  It was not designed to benefit Prepared Table. 

33.
Prepared Table has failed to hire a sufficient number of individuals certified in special education to properly serve its special education population.  Special education teachers were instructed not to speak to parents unless an administrator was present.
34.
On April 24, 2000, Prepared Table received a Public Information Act request from KRIV Broadcasting.  The information was not provided and an Attorney General opinion was not requested within the statutory timelines.  

35.
The Mesa Campus is Prepared Table’s largest campus.  The Mesa Campus has been compared to the 40 campuses in Texas that have the most similar demographics.  At the Mesa Campus, 34.1% of students passed all TAAS tests for the spring of 2001.  The median percentage for students to pass all TAAS tests in the forty most similar campuses is 75.4% for the spring of 2001.  

36.
TAAS scores for the 2001-2002 school year for Prepared Table’s English speaking students show 23% of the students passing all TAAS tests.  

37.
It would not be in the best interest of Prepared Table’s students to allow Prepared Table to operate during the 2002-2003 school year even if the charter was modified and Prepared Table was placed on probation.

38.
It is unlikely that any of Prepared Table’s students do not qualify to attend another public school in Texas.
39.
It cannot be concluded that the current board of Prepared Table will be superior to other boards of Prepared Table.
40.
Harold Wilcox served as the superintendent for Prepared Table from its inception until April 30, 2002.
41.
The new superintendent is a three-year employee of Prepared Table.  She has served as a dean for six months and as the superintendent for a little over two months.  She has never previously held a superintendent’s position.  She has little familiarity with the charter school budget.  She still consults with Harold Wilcox.  It is not concluded that the new superintendent will be an improvement over the previous superintendent.  
42.
Prepared Table’s over-reporting of student attendance is a very serious violation.
43.
Prepared Table’s over-reporting of meals served to students eligible for free or reduced priced meals is a very serious violation.
44.
Prepared Table’s failure to comply with GAAP is a very serious violation.

45.
Prepared Table’s structuring of the lease for the Humble Campus in a way that did not primarily benefit Prepared Table is a very serious violation.
46.
Prepared Table’s special education violations are very serious violations.

47.
Prepared Table’s Public Information Act violation is a serious violation.

Discussion

Petitioner contends that the Commissioner should revoke the Open-Enrollment Charter of Prepared Table, Inc. (hereinafter, “Prepared Table”).  Petitioner makes 17 allegations in support of this request.  These 17 allegations can be divided into three areas: errors as to reporting and accounting; improper expenditures including conflicts of interest; and other allegations.  
The Commissioner may modify, place on probation, or revoke the charter of an open-enrollment charter school if a material violation of the charter has occurred; the school fails to satisfy generally accepted accounting standards of fiscal management; or the school has failed to comply with a law or rule
.  Tex. Educ. Code § 12.115(a).  If a violation has occurred the Commissioner is to base his decision on the best interest of the school’s students, the severity of the violation, and any previous violation the school has committed.  Tex. Educ. Code § 12.115(b).  These considerations are in descending order of importance.  The most significant consideration is the best interest of the school’s students.  Of intermediate significance is the severity of the violation.  Previous violations are the least significant consideration.  The Commissioner needs to determine whether a violation occurred and the appropriate sanction for any violation.
Reporting and Accounting


Open-enrollment charter schools are free from many of the requirements that govern other public schools.  Tex. Educ. Code § 12.103-1057.  This allows open-enrollment charter schools to provide innovative programs.  However, open-enrollment charter schools are required to make certain reports concerning funding and accountability.  Some of these reports are highly significant. 
Student Attendance

An open-enrollment charter school receives most of its state funding based on the average daily attendance of its students.  Tex. Educ. Code § 12.106.  To receive funding for a student for a particular school day, the student must be enrolled and actually attend at least a portion of the school day.  Students who are in certain programs may receive a higher level of funding.  The level of funding also varies to some extent based on the residence of the student.  Because average daily attendance is so important for funding purposes, the Texas Education Agency requires all public schools to keep careful records.  These procedures are detailed in the Student Attendance Accounting Handbook.  Prepared Table’s student attendance records are a major issue in this case.  Prepared Table has consistently had difficulties documenting its student attendance.  

For the 2000-2001 school year the Texas Education Agency determined that Prepared Table had significantly overstated its average daily attendance.  It was determined that Prepared Table had received $1.3 million more in state funding than it was entitled to.  As a result, future payments were reduced by $1.3 million.  Prepared Table believed that it might be able to recover some of the $1.3 million and hired an experienced school accounting firm to review the records.  After reviewing the records, the firm determined that none of the $1.3 million could be recovered.  The issue of the $1.3 million was not an isolated incident.  Prepared Table still fails to create accurate student attendance records.

The question becomes why are the records inaccurate?  Prepared Table grew very quickly.  Perhaps the initial problems were caused by a lack of understanding of how student attendance needed to be documented.  Prepared Table hired a consultant to prepare the reports for the 1999-2000 school year.  The consultant produced reports based on data provided by Prepared Table.  When she checked the accuracy of reports she determined that the reports were not accurate.  Prepared Table refused to make the changes needed to ensure that the reports would be accurate.  Because changes were not made, the consultant terminated her relationship with Prepared Table at the beginning of the 2000-2001 school year.  At that point, Prepared Table was at least willfully indifferent to the fact that it was filing inaccurate student attendance reports.

Eventually Prepared Table crossed the line between negligence and deliberate misrepresentation.  For example, the documentary evidence contains two grade books for the same class during the same time period.  The major difference between the two grade books is that one shows many fewer absences.  Because state funding is based on attendance, the grade book indicating fewer absences would be worth approximately $14,000 more to Prepared Table than the grade book with significantly more absences.  Prepared Table’s reports to the Texas Education Agency concerning student attendance are very similar to the grade book with the fewer absences.  It is concluded that the grade book with fewer absences and the reports are deliberate misrepresentations.  

It was also discovered that seventeen students had identical report cards for the 2000-2001 year.  These report cards have all the same grades, absences, and teacher comments.  The only difference is the name of the student.  These records were discovered on an “under-reported leaver” visit.  The reason for the visit was to determine if Prepared Table had reported all the students who had withdrawn.  If a student does withdraw and is not reported as withdrawing, the school could attempt to count the student for average daily attendance purposes.  In this instance, the records appear to show that all seventeen students had no absences for the 2000-2001 school year.  At most, only one record accurately reflects a student’s absences.  Since Prepared Table received $4,000-$4,500 per student with perfect attendance, it is concluded that Prepared Table created false documentation that would support a claim for at least $64,000 in state funding.

Two troubling post-it notes were found on student records.  One note directed the teacher to fill out the Daily Attendance Form in pencil.  The Student Attendance Accounting Handbook requires that such documents be filled out in ink so that they may not be easily altered.  Another post-it note directed a teacher to show no absences for a particular day.  It seems odd that the central office would tell the teacher who actually conducted a class that there were no absences on a particular day.

Perhaps most damaging to Prepared Table was the testimony of the dean
 of its Humble Campus.  This individual testified that Harold Wilcox, who was at the time the superintendent and chairman of the board of Prepared Table, instructed educators that teachers were not to keep attendance in their roll books.  The dean and the teachers were upset with this directive.  The dean told the teachers to keep their attendance sheets attached to the inside cover of the roll book.  The dean was directed to reprimand those teachers who did so.  The attendance sheets were taken out of the teachers’ roll books.  Because it did not use teacher created attendance sheets, Prepared Table’s reports concerning student attendance must be found to be wholly unreliable.  This is further confirmed by the testimony of Odysseus Lanier, who was hired by Prepared Table to contest the withholding of funds.  Mr. Lanier testified that based on his experience with schools with demographics similar to Prepared Table, he would expect between 73% and 80% attendance.  However, Prepared Table reported approximately 98% attendance for almost every six week period that Mr. Lanier reviewed.  
Prepared Table’s attendance reporting represents a material violation of its charter.  The over-reporting resulted in hundreds of thousands of dollars in overpayments.  Once the over-reporting was discovered, future payments were reduced.  This resulted in Prepared Table receiving significantly less in state funding than it had claimed and led to a serious budgetary shortfall.  For example, Prepared Table had rented a school building on the Southwest Freeway, made improvements to the land, and intended to open a new campus.  Due to budgetary problems, the new campus never opened.
While Prepared Table contends that the Texas Education Agency was at fault for not giving it more technical assistance, if Prepared Table had simply followed the advice of its own consultants, it would have realized that it needed to change its procedures.  By the time Prepared Table had decided to knowingly submit false attendance figures, no amount of technical assistance would have helped.
Child Nutrition

Prepared Table participated in the child nutrition programs that the Texas Education Agency administers for the federal government.  While these programs are designed to benefit all students, a particular benefit is directed to low-income students who can receive free or reduced priced meals.  A school that provides free and reduced priced meals is required to submit an accurate count to the Texas Education Agency in order to receive reimbursement.  Prepared Table’s counts of free and reduced priced meals were not accurate.  It claimed that it had served significantly more lunches than it actually provided.  In addition, it failed to meet other requirements of the program.  As a result Prepared Table is required to reimburse the Texas Education Agency $83,000 and as of May 2002, Prepared Table has been removed from the child nutrition program.  Until Prepared Table reimburses the Texas Education Agency and is readmitted into the child nutrition program, it will not receive funding for free and reduced priced meals.
Accounting

Prepared Table’s charter requires it to comply with Generally Accepted Accounting Principles or GAAP.  Under GAAP, an organization’s books should provide a paper trail of transactions that can be audited.  Without good accounting records it is nearly impossible to determine that proper expenditures were made.  In a number of cases, Prepared Table made payments to individuals and entities for reimbursements without documentation, such as invoices to support the claims for reimbursement.  For example, the Greater Progressive Baptist Church was paid $125 per day for equipment rental.  The records do not indicate what equipment was being rented.  Even more troubling is that during the hearing Prepared Table never identified what equipment was being rented.  Approximately $125,000 in payments to the Greater Progressive Baptist Church are not supported by adequate documentation.
Improper Expenditures

Charter schools are to use state funds to benefit their students.  The members of boards of directors of charter schools that are operated by nonprofit corporations have duties of care and loyalty to the corporation.  Their decisions as board members are to be based on the long-term and short-term needs of the corporation.  They are to exercise ordinary business care.  They have a duty to advance the interest of the corporation as opposed to any other entity.  Conflicts of interest are to be avoided.
Prepared Table is a charter school run by a nonprofit corporation.  A number of individuals who have been officers and employees of Prepared Table have also been officers or employees of the Greater Progressive Baptist Church.  There were a number of very significant financial transactions between the two entities.  For example, the Greater Progressive Baptist Church had an interest in all the school buildings used by Prepared Table.  The buildings were leased to Prepared Table on a month-to-month basis.  The Greater Progressive Baptist Church obtained an interest in these properties just before it leased the properties to Prepared Table.  Because of the interlocking boards of directors, one needs to ask whether these were arms length transactions.


The arrangement concerning the Humble Campus is troubling.  The agenda for Prepared Table’s August 29, 2000 board meeting states:

VI.
School Purchases
A. Humble-$2,800,000

@20,000 down; 20,000 a month

(Emphasis in original).  The minutes indicate that a motion passed “to immediately take possession of the Humble location.”  However, Prepared Table did not buy the property.  The Greater Progressive Baptist Church bought the property.  Harold Wilcox signed the papers on behalf of the Greater Progressive Baptist Church.  The property was then leased to Prepared Table.  The lease between Prepared Table and the Greater Progressive Baptist Church requires monthly lease payments of $20,000.  How the structure of this agreement benefits Prepared Table is not evident.  Perhaps the benefit is that since the lease term is month to month, Prepared Table has the flexibility to end the lease at little notice.  However, the Greater Progressive Baptist Church has the same flexibility under the lease.  Seeing that it would be very difficult to change the location of a campus during a school year, the month-to-month term does not seem to benefit Prepared Table.  

The benefit of the transaction is further brought into question by subsequent events.  The Greater Progressive Baptist Church was in danger of defaulting on the mortgage for the Humble Campus.  In order to prevent this Prepared Table co-signed the mortgage note.  This made Prepared Table liable for the full debt, but it did not give Prepared Table a property interest in the Humble Campus.  This was not an arms length transaction.  Co-signing the note destroyed any benefit the flexibility of the month-to-month lease might have offered.  While Prepared Table could still cancel its lease with little notice, it would remain liable for the mortgage even if it was not conducting classes at the Humble Campus.  Prepared Table’s action in co-signing the note did not have a lasting effect in preventing foreclosure.  The mortgage payments were not made.  The evidence at the hearing indicated that the property was to be foreclosed upon on August 6, 2002.  As a result, Prepared Table will be unable to open the Humble Campus for the 2002-2003 school year.  
Other Issues


Due to the resolution of the above issues, only two of the other issues will be addressed:  special education and the Public Information Act.  
Special education programs are joint federal-state programs.  In return for funding, Texas agrees to abide by federal law and regulations concerning special education.  These programs are designed to ensure children with disabilities receive a free appropriate public education.  Charter schools are required to provide special education services and receive additional funding for providing such services.  For the 2000-2001 school year, Prepared Table received $558,798 in federal funds for special education services.  However, there were and are serious problems with Prepared Table’s special education programs.  These include a lack of certified teachers and special education teachers being instructed not to communicate with parents unless an administrator is present.  
Charter schools are subject to the Public Information Act.  Tex. Educ. Code § 12.1051(b).  This important legislation was designed to ensure that the people of Texas will have “complete information about the affairs of government.”  Tex. Gov’t Code § 552.001(a).  On April 24, 2000, Prepared Table received a Public Information Act request from KRIV Broadcasting.  The information was not timely provided and the other statutory alternative of requesting an Attorney General opinion was not pursued.  Charter schools must properly respond to Public Information Act requests.
Best Interest of the Students

To determine the best interest of the students one needs to analyze whether it would be better for the students to attend Prepared Table for the 2002-2003 school year or whether modification, probation, or revocation of the charter would be better alternatives for the students.  Perhaps the most important issue here is whether Prepared Table is successfully educating its students.  Unfortunately, it is not.  When the record of Prepared Table is compared to institutions that have similar demographics, it does poorly.  The Mesa Campus is Prepared Table’s largest campus.  For the spring of 2001, the Mesa Campus has been compared to the 40 campuses in Texas that have the most similar demographics.  At the Mesa Campus, 34.1% of students pass all TAAS tests.  In the forty most similar campuses, the median percentage of students to pass all TAAS tests is 75.4 %.  The most recent TAAS scores for Prepared Table’s English speaking students show 23% of the students passing all TAAS tests.  These scores indicate that Prepared Table is not doing a good job educating students.  
There is also reason to doubt that Prepared Table would do as well in 2002-2003 as it did in previous years.  The Humble Campus will not reopen for the 2002-2003 school year.  Prepared Table does not have space for the Humble Campus students.  While Prepared Table is looking for a new location to house the Humble Campus students, as of the hearing, which was held in the middle of July, no location had been found.  There is also an issue as to where the Mesa Campus students will be educated.  In an attempt to disassociate itself with the Greater Progressive Baptist Church, Prepared Table is looking for another campus.  Further, any students that Prepared Table enrolls will not be able to take advantage of federal child nutrition programs.  Prepared Table was removed from the program in May 2002.  Prepared Table cannot say where it will educate its students.  The children who meet the qualifications for receiving free or reduced priced meals will not be provided with such meals.

Prepared Table argues that its students have nowhere else to go.  There is little evidence in the record to support this proposition.  Even if students had been expelled from their home school districts, those districts would still have to provide the students with educational services.  Tex. Educ. Code § 25.086(a)(4).  Only if a student came from a county with a population of less than 125,000 would the district be exempt from providing such services.  Tex. Educ. Code § 37.011.  It is doubtful that Prepared Table serves any students who are not entitled to educational services from a Texas school district.  There is no evidence in the record that any Prepared Table student resides in a county whose population is less than 125,000.
The best interest of the students in this case would require that some action be taken regarding Prepared Table’s charter.  Prepared Table argues modification or probation would be the best alternatives.  However, it is not clear how modification or probation could solve the problems identified.  The school is not successfully educating its students and nor has it dealt honestly with the Texas Education Agency.  The best interest of the students would be served by the revocation of the charter.
Seriousness of Violations

Prepared Table has engaged in a number of serious violations.  The deliberate misrepresentations of student attendance data are particularly grave.  Because of the link to funding, great care needs to be taken to ensure the accuracy of student attendance numbers.  It is understandable that some mistakes can at times be made with student attendance numbers.  However, when mistakes are discovered, they need to be diligently corrected.  In the present case, the earliest mistakes may have been unintentional.  But despite being told by its own consultants that its system was not working, Prepared Table did not fix the system.  Prepared Table, at some point, decided to present figures to the Texas Education Agency that it knew were false.  When a charter school is dealing in bad faith with the Texas Education Agency on such important matters, the violation must be considered very serious.  

Prepared Table’s violations of the requirements of the child nutrition program, likewise, are very serious.  Counting the number of lunches served to eligible students is not nearly as complex as calculating average daily attendance.  However, Prepared Table has not demonstrated that it is capable of doing so.  If Prepared Table were allowed to continue in operation, it is the children who would pay for its behavior. 

The problems with the special education programs are significant.  Charter schools need to properly educate children who qualify for special education services.  Charter schools also need to comply with the Public Information Act.  This law helps to ensure that citizens know how their money is being spent. 

In an important transaction, Prepared Table sought to advance the interest of the Greater Progressive Baptist Church rather than the interest of Prepared Table.  Why the Greater Progressive Baptist Church bought the Humble Campus property and then leased it to Prepared Table has never been adequately explained.  The board of Prepared Table did not seek the interests of Prepared Table above that of other entities.

Prepared Table argues that changes in personnel will ensure that any past problems will not be repeated.  There have been changes to the board and the superintendent.  The current board is composed of three individuals.  However, none of these individuals testified and there was little testimony about them.  It cannot be concluded that the new board will be an improvement over the previous board.  The new superintendent is a three-year employee of Prepared Table.  She has served as a dean for six months and as the superintendent for over two months.  She has never previously held a superintendent’s position.  She has little familiarity with the charter school budget.  She still consults with Harold Wilcox.  The evidence does not support a finding that the new superintendent will be an improvement over the previous superintendent.  
Conclusion

Material violations of Prepared Table’s charter have occurred.  Prepared Table has failed to satisfy generally accepted standards of fiscal management.  Prepared Table has failed to comply with laws.  The best interest of Prepared Table’s students will not be served by Prepared Table opening for the 2002-2003 school year.  The violations are very serious.  Prepared Table’s charter should be revoked.
Reply to Exceptions to Proposal for Decision


Prepared Table makes a number of objections to the Proposal for Decision.  Prepared Table contends that the Federal Bureau of Investigation has confiscated its records so that it could not adequately prepare for a hearing.  While there is evidence that some records were confiscated, Prepared Table has not shown that it did not have access to its relevant records.  Additionally, Prepared Table did not request a continuance, did not object to holding the hearing on this issue, and failed to make an offer of proof as to what it could have shown if given access to the records.  

Instead of making specific objections to the Proposal for Decision, Prepared Table has proposed the adoption of a different set of findings of fact and conclusions of law and a new discussion section.  If adopted, no violation of any kind would be found against Prepared Table.  However, the findings of fact drafted by the Administrative Law Judge are supported by a preponderance of evidence.  Although Finding of Fact No. 34 has been modified to specify that Prepared Table failed to timely respond to a Public Information Act request, the conclusions of law drafted by the Administrative Law Judge are supported by the findings of fact and correctly state the law. 

The new discussion section proposed by Prepared Table is a report dated May 9, 2001 made by an attorney hired by Prepared Table.  While the report is in evidence, it was given little weight.  The attorney did testify at the hearing.  He had little awareness of relevant events after May 6, 2001.  In fact, he had not recently reviewed the documentation that he based his report on and, hence, had difficulty stating the basis for his conclusions.  The attorney’s report blames some problems on the PEIMS consultant initially used by Prepared Table.  The attorney had no first-hand knowledge of any improper acts by the consultant.  The PEIMS consultant testified at the hearing.  Her testimony was credible.  Prepared Table called no witnesses with first-hand knowledge to contest her testimony.  It is concluded that the report wrongly criticizes the PEIMS consultant.  In other particulars, the attorney’s report relied on dated, second-hand reports that were refuted by first-hand testimony and documentation.  The attorney’s report is not found to be credible. 
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as designee of the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code sections 12.115 and 12.116.

2.
The Commissioner may modify, place on probation, or revoke the charter of an open-enrollment charter school if a material violation of the charter has occurred; the school fails to satisfy generally accepted accounting standards of fiscal management; or the school has failed to comply with a law or rule.  Tex. Educ. Code § 12.115 (a).
3.
If a violation has occurred, the Commissioner is to base his decision on the best interest of the school’s students, the severity of the violation, and any previous violation the school has committed.  These considerations are in a descending order of importance.  Tex. Educ. Code § 12.115 (b).  
4.
Directors of nonprofit corporations have duties of care and loyalty to the corporation.

5.
If a student resides in a county with a population of at least 125,000, a school district must provide educational services for the student even if the student has been expelled from a public school.  Tex. Educ. Code §§ 25.086(a)(4) and 37.011.
6.
Prepared Table violated the law and materially violated its charter by over-reporting its student attendance.  Tex. Educ. Code § 12.106, Tex. Educ. Code, ch. 42  
7.
Prepared Table violated the law by over-reporting the number of meals it served to low-income students under the child nutrition program.  7 CFR 210 et seq.
8.
Prepared Table violated generally accepted accounting standards of fiscal management and materially violated its charter by not complying with GAAP.  
9.
Prepared Table violated the law and materially violated its charter by making an improper expenditure in leasing the Humble Campus.  Tex. Local Gov’t Code, ch. 171.
10.
Prepared Table violated the law and materially violated its charter by failing to provide adequate special education services.  Tex. Educ. Code § 12.104(b)(2)(F).
11.
Prepared Table violated the law and materially violated its charter by failing to properly respond to a Public Information Act request.  Tex. Educ. Code § 12.1051(b), Tex. Gov’t Code ch. 552.
12.
Because allowing Prepared Table to open for the 2002-2003 school year, even with a modified charter and placing Prepared Table under probation, would not be in the best interest of its students and the violations are singly and collectively serious, Prepared Table’s charter should be revoked.  Tex. Educ. Code § 12.115.
13.
Paul Ballard, Chief Investment Officer of the Permanent School Fund, is appointed by the Commissioner to issue the Decision in this case.  Tex. Educ. Code § 7.055(b)(5).

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as designee of the Commissioner of Education, it is hereby

ORDERED that Prepared Table’s charter be, and is hereby, REVOKED.

SIGNED AND ISSUED this 15th day of AUGUST, 2002.






______________________________________






PAUL BALLARD





CHIEF INVESTMENT OFFICER






PERMANENT SCHOOL FUND
� The Commissioner may also take action for failure to protect the health, safety and welfare of the students.  However, no such allegation was made in this case.


� Prepared Tabled uses the term “dean” to designate the instructional leader of a campus.  In Texas public education, the term “principal” is most often used to designate such an individual. 
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