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Statement of the Case


Petitioner, Stanley Bland, appeals the decision of Respondent, Forney Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by D. Bradley Kizzia, Attorney at Law, Dallas, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  No exceptions were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner’s child attends Respondent’s schools.
2.
Respondent has adopted a school uniform policy
.

3.
Petitioner sought an exemption from Respondent’s school uniform policy based on philosophical and religious grounds.

4.
Petitioner’s child has participated in Respondent’s football program.  

5.
Petitioner or his spouse has worked at a business where there is standard or prescribed attire.
6.
Petitioner did not explain how Findings of Fact Nos. 4 and 5 do not call into question the sincerity of his religious and philosophical objections to school uniforms.

Discussion

Petitioner contends that Respondent improperly failed to grant his child an exemption from the district’s uniform policy.  Respondent alleges that Petitioner’s claims are barred by res judicata, collateral estoppel, lack of jurisdiction, and a failure to exhaust administrative remedies.
Res Judicata and Collateral Estoppel

Respondent contends that Petitioner’s claims are barred by res judicata or collateral estoppel.  Respondent notes that Petitioner was a party to Littlefield v. Forney Indep. Sch. Dist., 268 F.3d 275 (5th Cir. 2001).  This decision found that Respondent’s uniform policy on its face did not violate the constitution.  However, the Littlefield court did not determine whether denying Petitioner an exemption under Texas Education Code section 11.162 was proper.  In fact, a federal court could not issue such a decision because whether Texas Education Code section 11.162 has been violated is not a federal question.  Further, denials of exemptions from uniform policies must be appealed to the Commissioner and then to Travis County District Court under Texas Education Code section 7.057.  
Violation of School Law

The Commissioner’s jurisdiction under Texas Education Code section 7.057(a)(2)(A) is limited to violations of the first two titles of the Texas Education Code and the rules adopted under those titles.  The Commissioner does not have jurisdiction over Petitioner’s claims that Respondent’s actions violate the United States Constitution.  However, the Commissioner has jurisdiction over Petitioner’s claims that Respondent violated Texas Education Code section 11.162.

Exhaustion of Remedies


Respondent asserts that Petitioner failed to timely request an appeal before the board of trustees.  However, the administration failed to raise this issue before the board of trustees; argument on the merits was allowed, and the decision was based on the merits.  Respondent has failed to preserve this issue.  Grigsby v. Moses, 31 S.W.3d 747 (Tex. App.-Austin 2000, no pet); Havner v. Meno, 867 S.W.2d 130 (Tex. App.-Austin 1993, no writ); Hernandez v. Meno, 828 S.W.2d 491 (Tex. App.-Austin 1992, writ denied).  Neither a teacher nor a district may fail to raise an issue before the board of trustees and then assert the issue before the Commissioner.  Since the Commissioner is to base his decision on the local record, such a maneuver would prevent the other side from having an opportunity to introduce evidence to rebut the allegation.  Tex. Educ. Code § 7.057(c).  
Bona Fide

Petitioner made both religious and philosophical objections to Respondent’s uniform policy.  The central issue in this case is whether Petitioner’s objections were bona fide objections.  The term “bona fide” is not defined in the Texas Education Code.  Black’s Law Dictionary defines “bona fide” as:

In or with good faith; honestly, openly, sincerely; without deceit or fraud.  Merrill v. Dept. of Motor Vehicles, 71 Cal.2d 907, 80 Cal.Rptr. 8, 458 P.2d 33.  Truly; actually; without simulation or pretense.  Innocently; in an attitude of trust and confidence; without notice of fraud, etc.  Real, actual, genuine, and not feigned.  Bridgeport Mortgage & Realty Corporation v. Whitlock, 128 Conn. 57, 20 A.2d 414, 416.

Black’s Law Dictionary, 177 (6th Ed. 1990).  From this definition, it appears that a bona fide belief is one that is sincerely held.  The question for a board of trustees is not whether a belief is true but whether the parent or guardian truly holds the belief.  In a conscientious objector case, the United Stated Supreme Court held that:

The validity of what he believes cannot be questioned….But we hasten to emphasize that while the “truth” of a belief is not open to question, there remains the significant question whether it is “truly held.”  This is the threshold question of sincerity which must be resolved in every case.  It is, of course, a question of fact --a prime consideration to the validity of every claim for exemption as a conscientious objector.

United States v. Seeger, 380 U.S. 163, 184-185, 85 S.Ct. 850, 863, 12 L.Ed. 733, 747 (1965).  For a written statement to successfully invoke an exemption, it must sincerely state an objection that is rooted in either religion or philosophy.


Since the determination of whether a belief is bona fide is a fact question, it might be suggested that a district’s determination that belief is not bona fide must always be affirmed.  The parent has the burden of proof.  It could be asserted that no matter what the record showed, the finder of fact did not believe the parent.  However, in a case involving conscientious objector status, where a key element is whether a belief is bona fide, the United States Supreme Court held that once a prima facia showing of sincerity is made a belief must be held to be bona fide unless there is some evidence to call in to question the requestor’s sincerity.  Wittmer v. United States, 348 U.S. 381-382, 75 S.Ct. 392, 396, 99 L.Ed 428,  434 (1955).  A similar standard applies to Texas Education Code section 11.162 cases.  Kaytie T. v. Forney Independent School District, Docket No. 040-R5-101 (Comm’r Educ. 2002).  
Application to Present Case

Petitioner filled out Respondent’s questionnaire about his family’s practices concerning uniforms.  The questionnaire indicates that Petitioner’s child participated in the district’s football program and Petitioner or his spouse has worked at a business where there is standard or prescribed attire.  This is some evidence that Petitioner’s belief is not bona fide.  This is not to say that any admission that a family member ever wore a uniform is sufficient to find a lack of a bona fide belief.  However, the record fails to indicate any explanation by Petitioner for these apparent inconsistencies.  There being no explanation offered for the practice of wearing uniforms, it is concluded that there is substantial evidence to support an implied finding
 that Petitioner did not state a bona fide objection.
Conclusion

The Commissioner has jurisdiction to hear this case.  The claim that Respondent violated Texas Education Code section 11.162(c) is not barred by res judicata, collateral estoppel, or failure to exhaust remedies.  However, the decision to deny Petitioner an exemption is supported by substantial evidence.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction under Texas Education Code section 7.057(a)(2)(A) to hear Petitioner’s claim that Respondent violated Texas Education Code section 11.162.

2.
The Commissioner lacks jurisdiction to hear Petitioner’s claims that Respondent violated the United States Constitution.

3.
This case is not barred by collateral estoppel.
4.
This case is not barred by res judicata.

5.
Respondent waived its claim that Petitioner failed to exhaust local remedies by not raising it at the local level.

6.
A district must grant an exception to its uniform policy if a parent presents a bona fide religious or philosophical objection to the requirement.  Tex. Educ. Code § 11.162(c).

7.
Petitioner made religious and philosophical objections to Respondent’s uniform policy.  Tex. Educ. Code § 11.162(c).

8.
If a parent makes a prima facie case that a religious or philosophical objection is bona fide, a district needs to rely on some evidence in the record to call into question the sincerity of the parent’s belief.
9.
Petitioner made a prima facie showing that his objections to Respondent’s uniform policy are bona fide.

10.
There is evidence in the record that calls into question the sincerity of Petitioner’s objection to Respondent’s uniform policy.

11.
Respondent’s decision to deny Petitioner’s son an exemption from its uniform policy is supported by substantial evidence.

12.
Petitioner’s appeal should be denied.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 14th day of AUGUST, 2002.
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FELIPE ALANIS





COMMISSIONER OF EDUCATION

� Neither party has raised the issue of whether Respondent’s dress policy is a school uniform policy under Texas Education Code section 11.162.  For purposes of this case, it is assumed that Respondent’s policy is such a policy.


� Since there is no statutory requirement that a school board must make findings of fact in this type of case, Respondent was not required to make findings of fact.  Gragg v. Hill, 58 S.W.2d 150 (Tex. Civ. App-Waco 1933, writ ref’d).  When findings of fact are not required but when a reviewing tribunal is required to use the substantial evidence standard, the tribunal needs to determine whether there are, “possible fact findings upon which the order might have been based [that] would not have been illegal, unreasonable, or arbitrary.”  Wilson v. Board of Edu. of  the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551, 554 (Tex. App.-Fort Worth, writ ref’d n.r.e.)





#010-R2-994



-2-

#022-R8-1001




-6-


