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DECISION OF THE COMMISSIONER


Petitioner, Billy Freeland, complains of the decision of Respondent, Pasadena Independent School District, to nonrenew his term contract.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Patrick J. Gilpin, Attorney at Law, Houston, Texas.  Respondent is represented by Paul A. Lamp, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent as a teacher for seventeen years.  During the 2001-2002 school year Petitioner was employed by Respondent under a term contract.
2.
G. was a student in Petitioner’s class.

3.
Petitioner inappropriately hugged G. and touched her on her thigh and buttocks.  Petitioner spoke to G. in a manner that made her uncomfortable.

4.
Petitioner was acquitted by a criminal court of the allegations that are the basis of the nonrenewal of his contract.

Discussion


Petitioner contends that Respondent’s decision should be overturned because the decision is not supported by substantial evidence, and the decision was arbitrary, capricious, and unlawful.  Petitioner also asserts that he should prevail due to the doctrine of collateral estoppel.
Collateral Estoppel


Petitioner faced a criminal trial on the same factual allegations that form the basis of the nonrenewal and was acquitted.  He argues collateral estoppel precludes the re-litigation of the facts that were decided by the criminal court.  He contends that Respondent should not have conducted an evidentiary hearing and could not have properly reached a different result.  However, the Texas Supreme Court has held that “Collateral estoppel requires that the issue decided in the first action be identical to the issue in the pending action.”  Getty Oil v. Insurance Co. of North America, 845 S.W.2d 794, 801 (Tex. 1992).  While the same factual allegations were made against Petitioner in the criminal and administrative cases, the issues are not identical.  In the criminal context, the standard of review is beyond a reasonable doubt.  Tex. Penal Code § 2.01.  In the administrative context, the standard of review is preponderance of evidence.  Rodgers v. Edinburg Independent School District, Docket No. 171-R1-898 (Comm’r Educ. 1998); Calderon v. Tomball Independent School District, Docket No. 181-R1a-782 (Comm’r Educ. 1982).  The issues are not identical.  A finder of fact that determined that a crime had not been proven beyond a reasonable doubt could also conclude that the preponderance of evidence indicates that a crime occurred.  The doctrine of collateral estoppel does not apply to this case.
Substantial Evidence


Substantial evidence is not a high standard.  The issue is not how the Commissioner would decide the case if presented with the same evidence.  Ultimately, the issue is whether a reasonable finder of fact could have reached the same conclusion as did the board of trustees.  Unlike cases heard before certified hearing examiners, a board that hears a nonrenewal case is not required to make findings of fact and conclusions of law.  Tex. Educ. Code §§ 21.211, 21.259.  In order to determine whether a board’s decision is supported by substantial evidence in a nonrenewal case, the Commissioner must decide whether hypothetical findings of fact, which support the board’s decision, could be made and are supported by substantial evidence.  See Gragg v. Hill, 58 S.W.2d 150, 152 (Tex. Civ. App.-Waco 1933, error ref’d), Wilson v. Board of Educ. of the Fort Worth Indep. Sch. Dist., 511 S.W.2d 551 (Tex. Civ. App.-Fort Worth 1974, writ ref’d n.r.e.).

In the present case, there is a considerable conflict of testimony.  The allegations in this case involve a student’s contentions that Petitioner inappropriately hugged her and touched her leg and buttocks.  This student will be identified as G.  G.’s best friend also testified that she saw Petitioner touch G. on the leg on one occasion.  Petitioner had been previously reprimanded for touching students in a way that was not sexual but that did make the students uncomfortable.  Petitioner denies any improper actions occurred.  Three students testified that G. told them that she intended to lie about Petitioner so that he would lose his job.  One of these three students, who will be identified as M, stated that she told the investigation team that G. told her that G. intended to lie about the case.  However two members of the investigation team deny this.  They claim that M only stated that G. told her nothing happened and that G. had been instructed to tell this to anyone who asked.  Additionally, investigation team members stated that M told them that Petitioner hugged her and that this made her uncomfortable.  M denies that she ever made such a statement and claims that the alleged incident never happened.  G. admitted that she frequently lied.  There was also testimony that G.’s best friend was not honest.  
The central issue in this case is who is telling the truth.  The finder of fact determines the credibility of the witnesses.  Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559, 567 (Tex. 2000).  Based on the evidence in this case, Respondent could have decided either that Petitioner did what he was accused of or that he did not do what he was accused of.  Respondent’s decision is supported by substantial evidence.
Exhibits

Petitioner objected to the admission of two exhibits.  PISD Exhibit No.1 is a letter dated April 27, 1978 from the superintendent of Anahuac Independent School District to Petitioner.  In the letter, Petitioner is informed that allegations were made concerning Petitioner’s relationship with a high school student.  The letter did not find that the allegations were true.  Petitioner objected that the letter was 25 years remote and it did not involve Respondent.  Applying an abuse of discretion standard it is determined that the decision to overrule the objection is appropriate.  While remote, the letter is relevant.

Petitioner objected to the admission of a letter dated May 21, 1997 on the grounds that authenticity was not shown; that the letter was five years remote, the letter was not signed, that the there was no proof of delivery, that admission of the letter violated the best evidence rule.  The letter, PISD Exhibit No.2, was admitted.  Petitioner is correct that the exhibit is not signed.  However, there was testimony that Petitioner was presented with a signed version of the letter.  Using an abuse of discretion standard, it is concluded that the decision to overrule the objection is appropriate.
Perjury


Petitioner contends that Respondent’s brief should be struck and that he should prevail because a witness called by the administration perjured herself.  The purported evidence of perjury is an affidavit of an individual’s recollection of what was said at the criminal trial, not the transcript of trial.  Petitioner argues that the trial testimony differs from what was testified to before the board of trustees on June 17, 2002.  In the first place, Petitioner did not raise this objection either before the board, in the Petition for Review, filed on July 5, 2002, or in Petitioner’s Opening brief filed on July 30, 2002.  Instead, Petitioner raises the issue for the first time on August 15, 2002.  Petitioner has not raised a timely objection.  Even if the objection was timely, Petitioner has not requested an evidentiary hearing which is the sole means of bring additional evidence before the Commissioner.  Tex. Educ. Code § 21.301(c).  
Even if the allegation of perjury were true, it would not affect the result in this case.  Petitioner’s contention is that at the criminal trial Jean Ann Cozma testified that when G. first made the allegation, she took G. to counselor Esther Norton.  At the board hearing, Cozma testified that she took G. to see counselor Dan Chelette.  Whether G. was taken to see Norton or Chelette is not significant in this case.  Petitioner, however, attempts to bootstrap the claim that that Cozma testified falsely into a claim that Chelette testified falsely about the date of the outcry.  This argument does not follow.  Even if Cozma did perjure herself, there is not evidence that Chelette did so.  
But even if Chelette testified falsely, Petitioner would not prevail.  Petitioner’s claim goes to whether G. had a motivation to lie.  If the outcry occurred after school on February 12, 2002, G.’s allegations could not have been motivated by the detention Petitioner’s sister gave G. on February 13, 2002.  If the outcry occurred after school on February 13, avoiding detention could be a motive.  However, even assuming that avoiding detention was a possible motive does result in a determination that the board’s decision is not supported by substantial evidence.  That G. had a motive to be untruthful about her allegations, does not prove that she was untruthful.  At most, this allegation is harmless error.  Tex. Educ. Code § 21.303(c).  
Conclusion

The fact that Petitioner was acquitted by a criminal court did not preclude Respondent from pursuing the nonrenewal of Petitioner’s contract for the same conduct.  Since different legal issues were involved, collateral estoppel does not apply to this case.  Respondent, based on the evidence, could have decided to either renew or nonrenew Petitioner’s contract.  Respondent’s decision is supported by substantial evidence.  Respondent’s evidentiary rulings are affirmed.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The standard of review in this case is substantial evidence on the local record.  Tex. Educ. Code §§ 21.301(c), 21.303(a).
3.
Respondent’s decision to nonrenew Petitioner’s contract is supported by substantial evidence.

4.
A school board’s evidentiary rulings are reviewed under an abuse of discretion standard.

5.
Respondent did not abuse its discretion in admitting PISD Exhibits Nos. 1 and 2.

6.
Collateral estoppel may apply to a nonrenewal if a final decision has been issued and the identical issue was essential to that decision.

7.
In criminal cases, the standard of review is beyond a reasonable doubt. Tex. Penal Code § 2.01.
8.
In nonrenewal case heard before a board of trustees, the standard of review is preponderance of the evidence.
9.
Petitioner’s criminal acquittal does not constitute collateral estoppel in this case because different issues were presented.  The standards of review applied by the two tribunals are not the same.
10.
Petitioner’s perjury claim is untimely, not supported by testimony, and even if true would only constitute harmless error in this case.  Tex. Educ. Code §§ 21.301(c), 21.303(c).
11.
Respondent’s decision is not arbitrary and capricious or unlawful.  

12.
Petitioner’s appeal should be denied.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 20th day of AUGUST, 2002.

________________________________________

FELIPE ALANIS






COMMISSIONER OF EDUCATION

� Perjury is a serious crime.  However, the Commissioner lacks jurisdiction over criminal matters.  This allegation is only considered as to how it could affect the Commissioner’s Decision in this case.
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