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Statement of the Case


Petitioner, Yolanda M. Merla, appeals the actions of Respondent, San Antonio Independent School District concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Vincent A. Lazaro, Attorney at Law, San Antonio, Texas.  Respondent is represented by Jennifer Lehman, Attorney at Law, San Antonio, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  Exceptions and replies were timely filed and considered.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by substantial evidence.

1.
Petitioner contends that Respondent is responsible for injuries sustained in the course and scope of her employment.

Discussion

Petitioner contends that actions by Respondent violated her contract and caused her monetary harm.  Respondent argues that Petitioner has not shown a violation of contract or monetary harm.

Tort Claims


Under Texas Education Code section 7.057(a)(2)(B), the Commissioner has jurisdiction if a violation of a written employment contract causes or would cause monetary harm.  For the Commissioner to have jurisdiction under this provision a petitioner must plead a contract cause of action.  Smith v. Zapata Indep. Sch. Dist., 53 S.W.3d 792, 796 (Tex. App.-Austin 2001, pet. denied).  A tort cause of action that is connected with a contract is not sufficient to invoke the jurisdiction of the Commissioner.

Contract Claims


Petitioner claims that the actions of Respondent’s employees, which were ratified by the board of trustees, and a lack of due process at her grievance hearing, caused her to suffer Post Traumatic Mental Stress.  Petitioner argues that due to Post Traumatic Mental Stress she has been unable to return to work.  She contends that the monetary harm consists of lost wages, lost benefits, legal fees, and medical expenses.  However, Petitioner does not have a contract cause of action for these alleged injuries.  Petitioner is alleging that she sustained injuries in the scope of her employment.  The Texas Supreme court has held that the Worker’s Compensation Act provides the exclusive remedy for such injuries.  Walls Regional Hospital v. Bomar, 9 S.W.3d 805, 806 (Tex. 1999).  Texas Education Code section 7.057(a)(2)(B) does not create a cause of action by which an employee can seek a remedy not provided under the Workers’ Compensation Act.  The only exception to this in the school law context is the provision for assault leave under Texas Education Code section 22.003.  Petitioner has not alleged that she is entitled to compensation under Texas Education Code section 22.003.  

Conclusion


Petitioner’s appeal should be denied.  She has failed to allege a cause of action that the Commissioner has jurisdiction over.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Commissioner lacks jurisdiction over tort causes of action under Texas Education Code section 7.057 (a)(2)(B).

3.
The only remedies for injuries sustained in the scope of employment are provided under the Worker’s Compensation Act and Texas Education Code section 22.003.

4.
The Commissioner lacks jurisdiction over the Worker’s Compensation Act.

5.
Petitioner has not pled a violation of Texas Education Code section 22.003.

6.
The Commissioner lacks jurisdiction over the causes of action pled in the Petition for Review.

7.
This case should be dismissed for lack of jurisdiction.

O R D E R


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 15TH day of AUGUST, 2002.
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FELIPE ALANIS






COMMISSIONER OF EDUCATION

#010-R2-994



-2-

#015-R10-1001



-4-


