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DECISION OF THE DESIGNEE OF THE COMMISSIONER


Petitioner, Sharon Belavitch, complains of the decision of Respondent, Dallas Independent School District, concerning her probationary contract.  Robert Muller, Chief of Staff, was designated by the Commissioner to decide this case.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Lynn Carroll, Attorney at Law, Dallas, Texas.  Respondent is represented by Craig A. Capua, Attorney at Law, Dallas, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a probationary contract for the 2001-2002 school year.

2.
By letter of March 20, 2002, Petitioner was informed that Respondent’s board of trustees had voted to propose the nonrenewal of her contract and that she was being given notice according to Texas Education Code section 21.206.
3.
On July 16, 2002, the certified hearing examiner issued his recommendation which included findings of fact and conclusions of law.  The recommendation included the following:
V. RECOMMENDATION

(1)
The above findings of fact and conclusions of law should be adopted.
(2)
DISD’s proposed non-renewal of Respondent’s teaching contract should be GRANTED.

4.
On August 2, 2002, a subcommittee of Respondent’s board of trustees considered the certified hearing examiner’s recommendation.  Counsel for Petitioner was present and provided oral argument.  The subcommittee voted “to accept the hearing examiner’s recommendations.”
5.
On August 22, 2002, Petitioner mailed her Petition for Review by certified United States mail, return receipt requested.  
6.
The Petition for Review was received by the Commissioner of Education on August 27, 2002.

7.
August 27, 2002 occurred 25 days after August 2, 2002 and two days after August 25, 2002.

Discussion


Petitioner contends that Respondent improperly ended her employment contact.  Respondent alleges that Petitioner failed to timely appeal the board subcommittee’s opinion and that it properly ended Petitioner’s contract.  Additionally, the Commissioner raised the issue of whether he has jurisdiction over an attempt to terminate a probationary contract at the end of the contract’s term.
Jurisdiction over Probationary Contract

Under Texas Education Code chapter 21, subchapter C, there are two very different procedures for ending a probationary contract.  Little process is required to terminate a probationary contract at the end of the contract’s term.  Tex. Educ. Code § 21.103.  Because in such a situation there is no property right at stake, a board is only required to determine that ending the contract is in its best interest and to give the teacher notice no later than the 45th day before the last day of instruction required under the contract.  The Texas Education Code provides, “The board’s decision is final and may not be appealed.”  Tex. Educ. Code § 21.103(a).

Discharge

Considerable process is required to discharge a teacher who has a probationary contract during the contract’s term.  In such a case a property interest is at stake.  A discharge can only be made for good cause.  Tex. Educ. Code § 21.104.  Further, a teacher is entitled to the full due process hearing provided under Texas Education Code, chapter 21, subchapter F.  An appeal to the Commissioner of Education is permitted.  Tex. Educ. Code § 21.301.  A further appeal may be made to district court.  Tex. Educ. Code § 21.307.  
Probationary Contract

In the present case, Petitioner has a probationary contract.  Conclusion of Law No. 1, which is not challenged by either party reads:
(1)
Respondent was employed by DISD pursuant to a “probationary contract” as such is defined by Subchapter C of Chapter 21 of the TEXAS EDUCATION CODE (see the last page of DISD Exhibit # 26).
(Emphasis in original).  A review of the local record confirms that the document at issue is a probationary contract.  The Petition for Review states that Petitioner:
was employed by DISD pursuant to a probationary contract, which specifies that she can be terminated for good cause, and which states that “Renewal or Termination of employment at the end of the school year shall be in accordance with Subchapter C, Chapter 21 of the Texas Education Code.

(Petition for Review, paragraph 4).  Having established that Petitioner had a probationary contract, the next question is whether Respondent terminated her contract at the end of the contract term or during the contract term. 
Nonrenewal


There is some confusion in the record based on the use of the term “nonrenewal.”  The term “nonrenewal” never appears in Chapter 21, Subchapter C of the Texas Education Code, which deals with probationary contracts.  The term “nonrenewal” as used in the Texas Education Code refers exclusively to term contracts.  Tex. Educ. Code ch. 21, subchapter E.  Nonetheless, the term “nonrenewal” has often been incorrectly used by practitioners to refer to terminating a probationary contract at the end of the contract’s term.  
In the present case, there is such confusion.  For example, Conclusion of Law No. 24 states, “DISD has more than satisfied its burden of proof for justifying a nonrenewal of respondent’s probationary contract, as such is defined by the rule in Kinnard, supra.”  There is further confusion because both the district’s notice of its proposed action and decision of the board of trustees not only refer to nonrenewal but also cite to the portion of the Texas Education Code that deals with term contracts.  (Exhibit 25, Conclusion of Law No. 2).  As has been shown above, Petitioner does not have term contract.  
The nonrenewal of a term contract ends a contract at the end of the contract’s term.  Tex. Educ. Code §§ 21.206-209.  There is a separate procedure to discharge a term contract teacher during the contract’s term.  Tex. Educ. Code § 21.211.  While referring to nonrenewing a probationary contract is not statutorily correct, what is meant is terminating the probationary contract at the end of the contact’s term.  In the present case, Respondent terminated Petitioner’s probationary contract at the end of the contract’s term.  As such, Respondent’s decision is not appealable and the Commissioner lacks jurisdiction over this case.  Tex. Educ. Code § 21.103(a).  
Untimely Filing


Assuming for the sake of argument that this case does not involve the termination of a probationary contract at the end of the contract’s term, Petitioner has failed to timely file this case with the Commissioner
.  Section 21.301(a) of the Texas 
Education Code provides:

Not later than the date the board of trustees or board subcommittee announces its decision under Section 21.259 or the board advises the teacher of its decision not to renew the teacher’s contract under Section 21.208, the teacher may appeal the decision by filing a petition for review with the commissioner.
In the present case, the board made its decision under section 21.259, not section 21.208.  Hence, the triggering event for the twenty days to begin to run was the board’s announcement of its decision on August 2, 2002.  The Petition for Review should have been filed on or before August 22, 2002.  Petitioner contends that she timely filed the Petition for Review because Respondent failed to adopt findings of fact and conclusions of law on August 2, 2002, and because she mailed the Petition for Review on August 22, 2002.
Adopting Recommendations


Petitioner argues that August 2, 2002 did not begin her timeline for filing a Petition for Review because she claims the board did not adopt findings of fact and conclusions of law as required by Texas Education Code section 21.259(a)(1).  Specifically, the board voted “to accept the hearing examiner’s recommendations.”  Petitioner argues that this means that Petitioner voted to nonrenew her contract but not to adopt the findings of fact and conclusions of law.  However, Texas Education Code section 21.257(a) reads:
Not later than the 45th day after the date on which the commissioner receives a teacher’s written request for a hearing, the hearing examiner shall complete the hearing and make a written recommendation that:

(1) includes findings of fact and conclusions of law and

(2) may include a proposal for granting relief.

The term “recommendation” includes findings of fact, conclusions of law, and a proposal for granting relief.  When Respondent voted to accept the hearing examiner’s recommendations it voted to accept the hearing examiner’s findings of fact and conclusions of law, along with the proposal for granting relief.  Respondent announced its decision on August 2, 2002.  

Further, the Recommendation of the certified hearing examiner has a section entitled “Recommendation.”  In this section, two recommendations are made: that the certified hearing examiner’s findings of fact and conclusions of law be adopted and that Petitioner’s contract be nonrenewed.  Adopting the recommendations of the certified hearing examiner means both adopting the findings of fact and conclusions of law, and ending the contractual relationship.

Mailbox Rule


Petitioner notes that she mailed her Petition for Review on August 22, 2002 and argues that based on the mailbox rule, her Petition for Review should be deemed to be filed when mailed.  The Texas Education Agency has its own mailbox rule:
A document shall be deemed timely filed if it is mailed on the filing deadline as evidenced by a legible postmark placed on the envelope by the United States Postal Service and the document was received by the director of hearings, the hearing examiner, or the designated docket clerk by the close of business on the third calendar day following the deadline.

19 Tex. Admin. Code § 157.1050(b).  There is no question that the document in question was properly mailed.  However, the deadline established by statute was August 22, 2002.  Three calendar days after the deadline would be August 25, 2002.  The Petition for Review was not received until August 27, 2002.  The Commissioner has held, “Numerous Commissioner’s decisions have held the ignorance of the law or of implementing regulations does not constitute good cause for untimely filing.”  Osborn v. Houston Independent School District, Docket No. 015-R10-1099 (Comm’r Educ. 2000); citing Pettit v. Lewisville Independent School District, Docket No. 178-R8-291 (Comm’r Educ. 1991).  Petitioner’s failure to exhaust administrative remedies deprives the Commissioner of jurisdiction to hear this case.  Wilmer-Hutchins Indep. Sch. Dist. v. Sullivan, 51 S.W.3d 293, 294-295 (Tex. 2001).  While this result can be reached by applying the law concerning general appeals to the Commissioner, it is further strengthened by the holding of the Fort Worth Court of Appeals that the timeline to appeal a chapter 21 contract case to the Commissioner is mandatory.  Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 853 (Tex. App.-Fort Worth 1998, no pet.), see Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex. App.-Dallas 2000, no pet.). 
Conclusion

The Commissioner lacks jurisdiction to hear this case.  One cannot appeal the decision of a district to terminate a probationary contract at the end of the contract term.  In the alternative, even if the Commissioner had jurisdiction over appeals concerning decisions to terminate probationary contracts at the end of the contract term, the Petition for Review was not timely filed.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction over this case.
2.
A district’s decision terminating a probationary contract at the end of the contract term may not be appealed.  Tex. Educ. Code § 21.103(a).
3.
Petitioner’s contract with Respondent was a probationary teaching contract governed by Texas Education Code, chapter 21, subchapter C.

4.
Since Respondent terminated Petitioner’s probationary contract at the end of the contract’s term, the Commissioner lacks jurisdiction over this cause.

5.
An appeal of a school district’s order concerning a contract made under Texas Education Code section 21.259 must be filed within 20 days of the board announcing its decision.  Tex. Educ. Code § 21.301(a).
6.
The recommendation of a certified hearing examiner in a chapter 21, subchapter F case includes findings of fact and conclusions of law and may include a proposal for granting relief.  Tex. Educ. Code § 21.257(a).

7.
When the board subcommittee voted to accept the certified hearing examiner’s recommendations, it adopted the certified hearing examiner’s findings of fact, conclusions of law, and proposed relief.  Tex. Educ. Code § 21.259(a).  
8.
Respondent’s board subcommittee announced its decision concerning Petitioner’s contract on August 2, 2002.  
9.
A document is deemed to be timely filed if it is mailed on the filing deadline as evidenced by a legible postmark placed on the envelope by the United States Postal Service, and the document is received by the director of hearings, the hearing examiner, or the designated docket clerk by the close of business on the third calendar day following the deadline.  19 Tex. Admin. Code § 157.1050(b).
10.
Because the Petition for Review was not received on the third calendar day following the deadline for filing under Texas Education Code section 21.301(a), it could not be deemed to be timely filed.  19 Tex. Admin. Code § 157.1050(b).
11.
Assuming that the Commissioner had jurisdiction over appeals of terminations of probationary contracts at the end of the contract’s term, the Petition for Review was not timely filed.  This would mean that the Commissioner lacks jurisdiction over such a case.  Tex. Educ. Code §21.301(a).  

12.
This case should be dismissed for lack of jurisdiction.  19 Tex. Admin. Code 157.1056(a).
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, dismissed for lack of jurisdiction.


SIGNED AND ISSUED this 14th day of OCTOBER, 2002.

_______________________________________

ROBERT MULLER





CHIEF OF STAFF
� Respondent’s Plea to the Jurisdiction was heard by telephonic conference on September 30, 2002.  Counsel for both parties participated.
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