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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Merina Shepard, alleges that Respondent, Dallas Independent School District, has terminated her one-year probationary teaching contract at the end of the contract term in violation of Texas Education Code section 21.409.  Respondent has filed an Original Response to the Petition and a Motion For Leave To File Local Record On The Twenty-First Day After Petition For Review Filed.  Petitioner did not file a brief in support of her appeal.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented pro se.  Respondent is represented by Leslie McCollom, Attorney at Law, Austin, Texas.  
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner is a former employee of Respondent, Dallas Independent School District.
2.
Petitioner was employed as an eighth grade language arts teacher at Respondent’s T.C. Marsh Middle School for the 2001-2002 school year.
3.
Petitioner was not certified and was teaching with an emergency permit.
4.
Petitioner was employed under the terms and conditions of a Teacher Probationary Contract.
5.
On March 20, 2002, Petitioner was notified that Respondent’s board of trustees had accepted the recommendation of the superintendent and voted to propose the nonrenewal of Petitioner’s Teacher Probationary Contract.  
6.
Petitioner’s Teacher Probationary Contract was for the scholastic year 2001-2002.
7.
After a de novo hearing on the merits, the certified hearing examiner recommended the nonrenewal of Petitioner’s Teacher Probationary Contract.

8.
Respondent’s board of trustees voted to nonrenew Petitioner’s contract on August 2, 2002.

9.
Petitioner filed her appeal to the Commissioner of Education pursuant to Tex. Educ. Code section 21.301.

Discussion

Under Chapter 21, Subchapter C of the Texas Education Code, a probationary employment contract can be terminated in one of two ways, either during the term of the contract for good cause as determined by the board of trustees, Tex. Educ. Code section 21.104, or at the end of the school year if in the board’s judgment the best interests of the district will be served by terminating the employment, Tex. Educ. Code section 21.103.  A teacher is entitled to the hearing and appeal rights of Chapter 21, Subchapters F and G (Hearings Before Hearing Examiners and Hearings Before the Commissioner) when the district seeks to discharge a teacher during the term of a probationary contract.  However, if the district seeks to terminate a probationary contract at the end of the contract term under Section 21.103, the teacher is not entitled to the Chapter 21 process.


In this case, the district sought to end the probationary employment relationship at the end of the contract term.  It should have followed the process set forth in Tex. Educ. Code section 21.103.  However, Petitioner failed to challenge the process followed. (But see Bowe v. Wilmer-Hutchins ISD, Docket No.  228-R2-897 (Comm’r Educ. 1998) where the failure to follow the Section 21.103 procedures was properly raised).  Petitioner failed to exhaust administrative remedies by failing to raise this procedural issue before the certified hearing examiner, the board of trustees or the Commissioner.  Section 21.103 provides that the decision of the board is final and may not be appealed.  The Commissioner lacks jurisdiction to review the decision of a board of trustees to terminate a probationary contract at the end of the contract term.  The Commissioner or any party may raise jurisdictional issues at any time.  Thus, on the Commissioner’s motion, this matter should be dismissed for lack of jurisdiction.


In any probationary contract case, the following analysis should be conducted: is the contract truly a probationary contract and if so, when is the district attempting to terminate the contract, during the contract term or at the end of the contract term?  The answer to these questions should lead the parties to the correct process, either under Section 21.104 for discharge during the term of the contract or under Section 21.103 for termination at the end of the contract.  It should be noted that word “nonrenew” does not appear at any time in Chapter 21, Subchapter C, Probationary Contracts.  A probationary contract is either discharged or terminated.  It is legally incorrect to characterize a probationary contract action as a nonrenewal.  That term is exclusively reserved for actions under Chapter 21, Subchapter E, Term Contracts.
Motion to File Local Record One Day Late

Petitioner did not object to Respondent’s Motion.  Although timely filing of the record is of utmost importance, without an objection and a showing of prejudice to Petitioner, the Motion is granted.
Conclusion

School districts may terminate the employment of a teacher employed under a probationary contract at the end of the contract period for the best interests of the district.  A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees.  The nonrenewal process is inapplicable to probationary contracts.  Petitioner did not raise this procedural issue and thereby failed to exhaust her administrative remedies.  The Commissioner of Education does not have jurisdiction over Petitioner’s appeal.  Petitioner’s appeal should be dismissed for lack of jurisdiction.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this claim under Texas Education Code section 21.103(a).

2.
Respondent’s Motion to File the Local Record One Day Late is granted due to the lack of objection and the lack of prejudice to Petitioner.

3.
Petitioner’s case should be dismissed for lack of jurisdiction.  19 TEX. ADMIN. CODE § 157.1056
ORDER

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby DISMISSED.


SIGNED AND ISSUED this 8th day of OCTOBER, 2002.
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FELIPE ALANIS





COMMISSIONER OF EDUCATION
� “A party cannot by his own conduct confer jurisdiction on a court where none exists otherwise.” Wilmer-Hutchins Indep. School District v. Sullivan, 51 S.W.3d 293, 294-295 (Tex. 2001).  Failure to exhaust administrative remedies is jurisdictional.
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