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DECISION OF THE COMMISSIONER


Petitioners, Mike and Valerie D., Individually and as Next Friend of Brooke D.; Christine C., Individually and as Next Friend of Laura C.; Lisa O., Individually and as Next Friend of Lilia D., complain of the decision of Respondent, Tomball Independent School District, to deny their grievances.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioners are represented by Christopher Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by Marney Collins Sims, Attorney at Law, Houston, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
Petitioners are students and parents of students.  All the students attend Tomball High School.
2.
All the student Petitioners tried out for the Tomball High School 2002-2003 varsity cheerleading squad.  None of the student Petitioners made the varsity cheerleading squad.

3.
The membership of the varsity cheerleading squad was determined by a competition and teacher evaluations.  The competition accounted for 50% of the final score.  Teacher evaluations accounted for 50% of the final score.

4.
Teacher evaluations had ten items of equal weight.  One of these items was grades.

5.
Lilia D. received a competition score of 70 and a teachers’ score of 94.

6.
Laura C. received a competition score of 70 and a teachers’ score of 95.

7.
Another girl who tried out received a competition score of 70 and a teachers’ score of 99.  She made the varsity cheerleading squad.  The record does not indicate what scores this girl received for the ten individual elements of the teacher evaluations.
Discussion


Petitioners contend that they were denied positions on the varsity cheerleading squad due to violations of local policy, the Code of Ethics and Standard Practices for Texas Educators, and “No Pass, No Play.”  Respondent asserts that the Commissioner lacks jurisdiction over each of these claims.

Jurisdiction

Respondent is correct that the Commissioner lacks jurisdiction over alleged violations of local policy.  Local policies are not defined to be a part of the school laws of this state for purposes of jurisdiction under Texas Education Code section 7.057(f)(2).  Reeves v. Aledo Independent School District, Docket No. 106-R10-496 (Comm’r Educ. 1996).  

Petitioners argue that the Commissioner has jurisdiction over violations of the Code of Ethics and Standard Practices for Texas Educators, not so as to sanction the certificate of an educator, but so as to correct the effects of an action taken in violation of the Code of Ethics.  The Code of Ethics was created to establish standards for educators that, if violated, could lead to sanctions being applied to teaching certificates.  The Code of Ethics is a rule adopted and enforced by the State Board for Educator Certification.  Tex. Educ. Code § 21.041(B)(7)(8); 19 TAC § 177.1.  It was not designed to allow the Commissioner to correct all wrongs committed in the course of a violation of the Code of Ethics.  The Commissioner lacks jurisdiction over all alleged violations of the Code of Ethics.  Fenter v. Quinlan Independent School District, Docket No. 055-R10-301 (Comm’r Educ 2002).  

Petitioners contend that Respondent violated Texas Education Code section 33.081, which is commonly referred to as “No Pass, No Play.”  Petitioners argue that this law prohibits a district from using grades as a factor in the selection of students for extracurricular activities above the requirements in Texas Education Code section 33.081.  In the alternative, Petitioners claim that a board must vote to create a higher standard for grades than is found in Texas Education Code section 33.081, or a board must make a specific delegation to the administration to allow the administration to create higher standards.  Whether or not Petitioners’ interpretation of Texas Education Code section 33.081 is correct, for purposes of jurisdiction, Petitioners have alleged that Respondent violated a school law of this state.
“No Pass, No Play”

The central issue in this case is the proper interpretation of the requirement of a student to maintain grades of at least 70 to participate in extracurricular activities:

A student who is enrolled in a school district in this state or who participates in a University Interscholastic League competition shall be suspended from participation in any extracurricular activity sponsored or sanctioned by the school district or the University Interscholastic League after a grade evaluation period in which the student received a grade lower than the equivalent of 70 on a scale of 100 in any academic class other than an identified honors or advanced class.
Tex. Educ. Code § 33.081(c).  Petitioners contend that this section either precludes the consideration of grades above the standard set out in Texas Education Code section 33.081, or if a higher standard is used, the board of trustees must establish the standard or make a specific delegation to allow the administration to establish the standard.

Is 70 a Maximum Standard?

Petitioners argue that in selecting students for extracurricular activities Respondent could not consider grades other than whether the students had at least grades of 70 in academic classes that were not identified as honors or advanced classes.  Petitioners believe that a district can only inquire whether a student has grades of at least 70 when determining which student may participate in extracurricular activities.  If this interpretation were correct, a school could not determine that a student who had grades of 70 in all academic courses did not qualify for the National Honor Society based on the student’s grades.  School districts are not only allowed to, but are encouraged to set high standards.  “Each school district is encouraged to exceed minimum requirements of law and State Board of Education rule.”  Tex. Educ. Code § 28.002(g).   Texas Education Code section 33.081 does not prohibit school districts from using grades above 70 as a factor in determining which students can be involved in extracurricular activities.  
Board Action or Specific Delegation

Petitioners allege that in order for a district to use grades as a factor in determining which students can participate in extracurricular activities, apart from the requirement of maintaining at least grades of 70, the board of trustees must vote for the higher standard or make a specific delegation to the administration to set a higher standard.  There is no such explicit requirement in the statute.  Petitioners argue that by implication, the Legislature was creating a ceiling for grade requirements that could only be overridden by explicit board action.  However, the language of the statue itself indicates that what was created was a minimum requirement.  If a student does not pass all academic classes, the student cannot participate in extracurricular activities.  The statute does not read that as long as a student passes grades cannot be taken into consideration.  
“No Pass, No Play” became law in Texas so that students would have a strong incentive to at least pass all academic classes.  The problem was not that schools were requiring too much academic achievement to participate in extracurricular activities.  The problem was that some students were putting extracurricular activities far ahead of academics.  A student might successfully represent his school in sports but not graduate because the student failed his classes.  “No Pass, No Play” is designed to ensure that those students who participate in extracurricular activities have a strong motivation to do well in class.  
The Legislature only requires passing grades for participation in extracurricular activities, but it has in no way created special limitations for schools to apply higher standards.  Schools can use grades as a factor in determining which students participate in extracurricular activities in the same way they use any other factor.  Participation can be based on such elements as testing, a competition, a project, grades, past performance, or a coach’s evaluation of who can do the best job.  There is no special requirement concerning the use of grades as a factor in determining which student gets to participate other than a student’s grades must at least meet the standard set in Texas Education Code section 33.081.  Petitioners’ case is premised on a mistaken interpretation of Texas Education Code section 33.081.  Petitioners have failed to state a claim for which relief can be granted.  19 TAC § 157.1056. 
Aggrieved


Even assuming that Petitioners had correctly interpreted the law, they would not prevail.  They have not shown that they would have made the cheerleading squad if grades could only be considered for the purpose of determining whether a student met the minimum qualification under Texas Education Code section 33.081.  Petitioners’ best argument concerns the scores of three competitors.  One competitor received judges’ scores of 70 and teachers’ scores of 99 and she made the squad.  Lilia D. had judges’ scores of 70 and teachers’ scores of 94 and she did not make the squad.  Laura C. had judges’ scores of 70 and teachers’ scores of 95 and she did not make the squad.  What these scores show is that in this instance, teachers’ scores decided who made the squad.  However, these scores do not show that grades determined who made the squad.  Grades comprised only one tenth of the teachers’ scores.  The ten individual elements of the teachers’ score for the girl who made the squad are not in the record.  Based on the record, it cannot be determined that Lilia D. or Laura C. failed to make the squad due to their grades.  Hence, Lilia D. and Laura C. cannot show that they were aggrieved by the decision of the board of trustees.
Conclusion

The Commissioner only has jurisdiction over Petitioners’ “No Pass, No Play” claim.  Texas Education Code section 33.081 does not limit a school from using grades over 70 as a factor for determining which students can participate in an extracurricular activity.  But even if it did, Petitioners have failed to show that they would have made the cheerleading squad if grades were not considered. 
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over Petitioners’ “No Pass, No Play” claim based on Texas Education Code section 7.057(a)(2)(A).
2.
The Commissioner of Education lacks jurisdiction over Petitioners’ claim that Respondent violated local policy.

3.
The State Board for Educator Certification, not the Commissioner of Education, enforces the Code of Ethics and Standard Practices for Texas Educators.  Tex. Educ. Code § 21.041(B)(7)(8); 19 TAC § 177.1.
4.
The Commissioner of Education lacks jurisdiction over Petitioners’ claims concerning the Code of Ethics and Standard Practices for Texas Educators.

5.
Texas Education Code section 33.081 sets a minimum requirement that a student must have grades of at least 70 in all academic courses that are not designated honors or advanced courses in order to participate in extracurricular activities.
6.
Texas Education Code section 33.081 does not limit schools from using grades as a factor in determining which students can be involved in extracurricular activities except that students must at least maintain the grades specified in Texas Education Code section 33.081.
7.
Texas Education Code section 33.081 does not require a board of trustees to vote to allow grades over 70 to be used as a factor in determining which students can be involved in extracurricular activities.
8.
Texas Education Code section 33.081 does not require a board of trustees to make a specific delegation to allow the administration to make a determination that grades over 70 are to be used as a factor in determining which students can be involved in extracurricular activities.
9.
Respondent did not violate Texas Education Code section 33.081 by using grades above 70 as a factor in determining who would make the varsity cheerleading squad.
10.
Even if Petitioners had correctly interpreted Texas Education Code section 33.081, they have failed to show that they would have made the cheerleading squad.  Petitioners have failed to show that they are aggrieved by Respondent’s decision to deny their grievance.  Tex. Educ. Code § 7.057(a)(2). 

11.
Petitioners’ appeal should be dismissed for lack of jurisdiction, failure to state a claim for which relief can be granted, and failure to set forth facts in pleadings that would support a decision in the party’s favor.  19 TAC § 157.1056. 

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioners’ appeal be, and is hereby, DISMISSED.


SIGNED AND ISSUED this 8th day of OCTOBER, 2002.

_______________________________________
FELIPE ALANIS

COMMISSIONER OF EDUCATION
#010-R2-994



-2-

#087-R5-502



-8-


