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DECISION OF THE DESIGNEE OF THE COMMISSIONER


Petitioner, Hector Nassar, complains of the decision of Respondent, Dallas Independent School District, to terminate his term contract.  Robert Muller, Chief of Staff, was designated by the Commissioner of Education to decide this case.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner is represented by Harold D. Jones, Attorney at Law, Dallas, Texas.  Respondent is represented by Leslie McCollom, Attorney at Law, Austin, Texas.  

Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact which were recommended by the certified hearing examiner and adopted by the board of trustees or board subcommittee are incorporated as if set out in full.

2.
Respondent’s board or board subcommittee announced its decision under Texas Education Code section 21.259 no later than August 8, 2002.

3.
August 28, 2002 occurred twenty days after August 8, 2002.

4.
August 28, 2002 was not a Saturday, Sunday, or legal holiday.

5.
Petitioner mailed and faxed the Petition for Review to the Commissioner of Education on August 29, 2002. 

Discussion


Petitioner contends that Respondent’s decision is not supported by substantial evidence.  The Commissioner’s Designee has raised the issue of jurisdiction on his own motion.  19 Tex. Admin. Code § 157.1056(a).  
Jurisdiction


An appeal to the Commissioner is required to be filed “not later than the 20th day after the date the board of trustees or board subcommittee announces its decision under Section 21.259.”   Tex. Educ. Code § 21.301(a).  The Petition for Review contends that the board announced its decision on August 8, 2002.  Respondent’s Answer admits that this allegation is correct
.  Timelines are computed under Texas Rules of Civil Procedure 4.  19 Tex. Admin. Code § 157.1041(b).  The relevant portion of the rule reads:

The day of the act, event, or default after which the designated period of time begins to run is not included.  The last day of the period so computed is to be included, unless it is a Saturday, Sunday or legal holiday, in which event the period runs until the end of the next day which is not a Saturday, Sunday or legal holiday.

Tex. R. Civ. Pro. 4.  Hence, the first day of the time period was August 9, 2002.  The twentieth day of the time period was August 28, 2002.  August 28, 2002 was not a Saturday, Sunday, or legal holiday.  The Petition for Review should have been filed on or before August 28, 2002.  However, the Petition for Review was both mailed and faxed on August 29, 2002.  
Failing to timely file may be fatal to a case.  “Numerous Commissioner’s decisions have held that ignorance of the law or of implementing regulations does not constitute good cause for untimely filing.”  Osborn v. Houston Independent School District, Docket No. 015-R10-1099 (Comm’r Educ. 2000); citing Pettit v. Lewisville Independent School District, Docket No. 178-R8-291 (Comm’r Educ. 1991).  Petitioner’s failure to exhaust administrative remedies deprives the Commissioner of jurisdiction to hear this case.  Wilmer-Hutchins Indep. Sch. Dist. v. Sullivan, 51 S.W.3d 293, 294-295 (Tex. 2001).  While this result can be reached by applying the law concerning general appeals to the Commissioner, it is further strengthened by the holding of the Fort Worth Court of Appeals that the timeline to appeal a chapter 21 contract case to the Commissioner is mandatory.  Moses v. Fort Worth Indep. Sch. Dist., 977 S.W.2d 851, 853 (Tex. App.-Fort Worth 1998, no pet.); see Moses v. Dallas Indep. Sch. Dist., 12 S.W.3d 168, 171 (Tex. App.-Dallas 2000, no pet.). 

Substantial Evidence

Even if Petitioner had timely filed an appeal, Respondent would prevail.  Petitioner’s objections to Respondent’s decision are all substantial evidence objections.  Substantial evidence is not a high standard.  In City of Alvin v. Public Utility Com'n of Texas, 876 S.W.2d 346, 355 (Tex.App.-Austin 1993, judgment set aside in accordance with settlement agreement, 893 S.W.2d 450), the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex. App.-Austin 1989, no writ), we summarized the substantial evidence test: (1) the findings, inferences, conclusions, and decisions of an agency are presumed to be supported by substantial evidence, and the burden is on the party contesting the order to prove otherwise; (2) in applying the test, the reviewing court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence of questions committed to agency discretion; (3) substantial evidence is more than a scintilla, but the evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence; (4) the true test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the action taken by the agency; and (5) the agency's action will be sustained if the evidence is such that reasonable minds could have reached the conclusion that the agency must have reached in order to justify its action.  Id. at 805 (citing Texas Health Facilities Comm'n v. Charter Medical-Dallas Inc., 665 S.W.2d 446, 452-53 (Tex.1984)).

In the present case, all of the board’s findings of fact are supported by substantial evidence.  While Petitioner is correct that the evidence is often conflicting and that a decision in his favor could have been made based on the record, the board’s decision must be upheld under the substantial evidence standard.  

The board’s decision, which has an abundance of citations to the record, is incorporated as if set out in full.  This results in little need for the Commissioner’s Designee to respond to the issues raised by Petitioner.  However, one issue will be addressed: good cause.
Good Cause

The Texas Education Code does not define “good cause” for terminating a term contract.  Tex. Educ. Code § 21. 211.  This contrasts with the definition of “good cause” for discharging teachers from probationary contracts and terminating continuing contracts.  Tex. Educ. Code §§ 21.104(a) and 21.156(a).  The Commissioner has looked to case law to define “good cause” for terminating a term contract:
Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App.--Houston [1st Dist.] 1992, no writ).  Case law also holds that “good cause” is a finding of fact.  In the case of Ball v. Kerrville Indep. Sch. Dist., 504 S.W.2d 791, 799 (Tex. Civ. App.-San Antonio 1973, writ ref’d n.r.e.) the court held, “The implied finding of fact that there did not exist good cause for terminating Ball’s contract is a finding of fact.”  This case is particularly important because it is a teaching contract case.  However, even in non-teaching contract cases, “good cause” is a finding of fact.  Dixie Glass v. Pollak, 341 S.W.2d 530, 544 (Tex. Civ. App.-Houston 1960, writ ref’d n.r.e.).  A finding of fact may only be changed if it is not supported by substantial evidence.  Tex. Educ. Code § 21.259(c).  Hence, the issue for the Commissioner to decide is whether there is substantial evidence to support a finding that Petitioner failed to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  In the present case, there is substantial evidence to find that there is good cause to terminate Petitioner’s term contract.  A reasonable finder of fact could determine that Petitioner’s repeated failures constitute good cause to terminate his contract.
Conclusion


The decision of the board of trustees should be affirmed.  Petitioner failed to timely appeal to the Commissioner.  Further, the board’s decision is supported by substantial evidence.  There exists good cause to terminate Petitioner’s term contract.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education lacks jurisdiction to hear this case.  Tex. Educ. Code § 21.301.
2.
A Petition for Review to appeal the termination of a term contract must be filed no later than the 20th day after the date the board of trustees or board subcommittee announces its decision under section 21.259.  Tex. Educ. Code § 21.301(a).
3.
Because Respondent’s board or board subcommittee announced its decision under Texas Education Code section 21.259 no later than August 8, 2002, the Petition for Review was required to be filed on or before August 28, 2002.  Tex. Educ. Code § 21.301; 19 Tex. Admin. Code § 157.1041(b); Tex. R. Civ. Pro 4.
4.
The Commissioner lacks jurisdiction to hear this case due to lack of jurisdiction because the Petition for Review was not timely filed.  Tex. Educ. Code § 21.301; 19 Tex. Admin. Code § 157.1056(a); Tex. R. Civ. Pro 4.

5.
Good cause for terminating a term contract is a finding of fact.

6.
The board of trustees’ finding of fact that there was good cause to terminate Petitioner’s term contract is supported by substantial evidence.

7.
The decision of the board of trustees to terminate Petitioner’s term contract is supported by substantial evidence.
8.
The Conclusions of Law which were recommended by the certified hearing examiner and adopted by the board of trustees or board subcommittee are incorporated as if set out in full.

9.
Petitioner’s appeal should be dismissed for lack of jurisdiction.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, dismissed for lack of jurisdiction.


SIGNED AND ISSUED this 17th day of OCTOBER, 2002.

_______________________________________

ROBERT MULLER





CHIEF OF STAFF
� While both parties claim that the announcement did not occur until August 8, 2002, the transcript indicates that on June 25, 2002, a board subcommittee voted to terminate Petitioner’s contract and adopt the certified hearing examiner’s Findings of Fact and Conclusions of Law.  This would seem to constitute an announcement under Texas Education Code section 21.259.  Patnod v. Houston Independent School District, Docket No. 039-R2-1097 (Comm’r Educ. 1997).  However, this issue need not be resolved since neither an announcement date of June 25, 2002, nor August 8, 2002 makes the Petition for Review timely. 
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