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DECISION OF THE DESIGNEE OF THE COMMISSIONER


Petitioners, Carolyn Barnes, Ida Dupree, Michelle Getwood, Noelle Green-Anderson, Kathleen Hale, Michelle Hamilton, Stacy Matthews, Kenya McCall, Diana Pham, Donnie Rothenberger, Donna Tanner, Pamela Thompson, Karla Patella, Deborah White, and Ronitha Wagner appeal the decision of Respondent, Port Arthur Independent School District, to terminate their teacher contracts.  Robert Muller is the Designee of the Commissioner of Education who has been appointed to decide this case.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioners are represented by Russell Ramirez, Attorney at Law, Austin, Texas.  Respondent is represented by Melody Thomas, Attorney at Law, Beaumont, Texas.  The certified hearing examiner is Marva Provo, Beaumont, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:


1.
Petitioners were employed by Respondent under teacher contracts.


2.
Respondent proposed the nonrenewal of Petitioners’ teacher contracts because Respondent determined that Petitioners would not be able to complete certification before the beginning of the 2001-2002 school year.

3.
Petitioners requested a hearing before a certified hearing examiner.

4.
Petitioners and Respondent requested that the hearing examiner waive the hearing and that the parties be permitted to submit motions for summary judgment.
5.
Petitioners submitted a Motion for Summary Judgment.

6.
Respondent submitted a Motion for Summary Judgment.

7.
The certified hearing examiner’s Conclusion of Law #2 is as follows:  “There are no disputed fact issues that are necessary to resolve in this case.”


8.
The certified hearing examiner’s Conclusion of Law #14 is as follows:  “Respondents’
 motions for Summary Judgement is denied.” (sic)

9.
The certified hearing examiner’s Conclusion of Law #15 is as follows:  “The District motion for Summary Judgement is granted.” (sic).


10.
The certified hearing examiner recommended that Respondent’s board of trustees adopt the Findings of Fact and Conclusions of Law included in the Recommendation of the Certified Hearing Examiner, and terminate the employment contracts of the Petitioners.

11.
The Respondent’s board of trustees adopted the Recommendation of the Certified Hearing Examiner, including the findings of fact, conclusions of law and the recommended remedy.
Background

Petitioners were employed as classroom teachers by Respondent.  Petitioners held emergency permits pursuant to § 21.049 of the Texas Education Code.  Pursuant to 19 TAC § 230.502(d), a teacher must complete the certification requirements by the end of the third year. In anticipation that this requirement could not be met, each Petitioner received a letter from Respondent’s Director of Human Resources stating that it has “been determined that you will not be able to complete certification before the beginning of the 2001-2002 School Year.”  School Board Hearing Documents Exhibit B1-B13.  The parties requested a certified hearing examiner.  The case was set for hearing; however, the parties agreed to waive the hearing and submitted cross motions for summary judgment.  Respondent states that Petitioner Donna Tanner resigned her employment with Respondent and thus has no standing to proceed in the wrongful termination appeal.  Respondent argues that all other Petitioners were discharged for failure to obtain certification.  [See Respondent’s brief, page 7].  Petitioners argue that the resignation of Donna Tanner is a fact in dispute, that the issue of Petitioners’ certification is a fact in dispute, and that the board of trustees failed to terminate Petitioners’ contracts in accordance with the provisions of Chapter 21 of the Texas Education Code.  [See Petitioner’s Reply Brief, pages 3-5].

Certified hearing examiner Marva Provo recommended that Respondent’s Motion for Summary Judgment be granted and that Petitioner’s Motion for Summary Judgment be denied.  Respondent’s board of trustees adopted the recommendation of the hearing examiner in its entirety, including all findings of fact, conclusions of law and the recommended remedy.

Discussion

The sole issue before the Designee of the Commissioner of Education is whether the Respondent’s board of trustees properly granted Respondent’s Motion for Summary Judgment.  Because it is determined that Respondent’s Motion for Summary Judgment was improperly granted, the remaining issues that were presented by Petitioners need not be addressed.

The courts have often opined on the standards for reviewing a motion for summary judgment.  The criteria are:
1. The movant for summary judgment has the burden of showing that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law.

2. In deciding whether there is a disputed material fact issue precluding summary judgment, evidence favorable to the non-movant will be taken as true.

3. Every reasonable inference must be indulged in favor of the non-movant and any doubts resolved in its favor.

Nixon v. Mr. Property Management Co., 690 S.W.2d 546, 548-49 (Tex. 1985).  On an appeal of a judgment on a summary judgment, the test is whether the movant established as a matter of law his entitlement to summary judgment by conclusively proving that no genuine issue of material facts exists as to his cause of action or defense.  Delgado v. Burns, 656 S.W.2d 428, 429 (Tex. 1983); citing City of Houston v. Clear Creek Basin Authority, 589 S.W.2d 671, 678 (Tex. 1979); Gibbs v. General Motors Corporation, 450 S.W.2d 827, 828 (Tex. 1970); Tex.R.Civ.P. 166-A.   The decision of the board of trustees will be reviewed using this standard.
Certification

The certified hearing examiner states that:

A summary judgement shall only be grant if it is determine there is no material factual issue(s).
  ...Under the facts of this case, none of the Respondents had obtained or completed the requirements for certification.  
Recommendation of the Certified Hearing Examiner (Revised), pages 12, 14.  The certified hearing examiner seems to be stating the rudiments of the correct legal standard; however, she did not arrive at the correct legal conclusion based upon the evidence in the record.  The certified hearing examiner found that none of the Petitioners were certified.  The School Board Hearing Documents contain the oral deposition of Jack Leggett, the Director of Human Resources of the Port Arthur Independent School District. Mr. Leggett testified as follows regarding the letter of proposed nonrenewal that he sent to each of the Petitioners:
Q.
And even though you got specific here, it told them don’t come back because you can’t work as a teacher beginning in August?

A.
It told them that by that period of time, by August the 1st, if they had their EXCET scores, if they had completed their course work and they had evidence of completing it and turned it in, no problem.

Q.
Okay.  All right.  Now -
A.
Which some of them did.

Q.
Okay.  Do you recall – before I get back, do you recall which ones did complete –

A.
I couldn’t tell you by name, but there were some that did bring their EXCET scores in and did bring in course work.  
Leggett October 25, 2001 Deposition Transcript pages 18-19 (emphasis added).  Upon review of this testimony, it must be concluded that there is a genuine issue of material fact regarding the certification of the Petitioners.  
Resignation

Finding of Fact Number 25 in the Recommendation of the Certified Hearing Examiner states: “…Donna Tanner, resigned voluntarily her employment with the District on August 28, 2001.  (see, District’s Exhibit G).”  Exhibit G is the Affidavit of Annette Frank, Respondent’s Certification Analyst.  The affidavit provides in pertinent part as follows:“… Donna Tanner resigned voluntarily as (an) employee of PAISD on …August 28, 2001.”  The District also entered its Exhibit E.  Exhibit E contains several documents entitled “DIVISION OF HUMAN RESOURCES SEPARATION OF EMPLOYMENT FORM.”  One of the Documents in Exhibit E is that of Petitioner Donna Tanner.  The form indicates that the type of separation for Donna Tanner was “Dismissal.”  The separation of employment became effective on 5/25/01.  The form is dated August 27, 2001 and is signed by the Executive Director of Human Resources, Jack Leggett.  This form indicates that Donna Tanner was dismissed on August 27, 2001, one day before Respondent argues that Donna Tanner resigned.  The evidence indicates that there is a material issue of fact regarding the resignation of Donna Tanner. 

  The standard for properly granting a motion for summary judgment is very high.  “The purpose of the summary-judgment rule is not to provide either a trial by deposition or a trial by affidavit, but is to provide a method of summarily terminating a case when it clearly appears that only a question of law is involved and that no genuine issue of material fact remains.”  Muckleroy v. Richardson Indep. Sch. Dist., 884 S.W.2d 825, 828 (Tex.Civ.App.–Dallas 1994 writ denied); Gaines v. Hamman, 163 Tex. 618, 626 358 S.W.2d 557, 563 (1962).  “An issue is conclusively established if ordinary minds could not differ as to the conclusion to be drawn from the evidence.”  Id. at 828; citing Triton Oil & Gas Corp. v. Marine Contractors & Supply, Inc., 644 S.W.2d 443, 446 (Tex. 1982).  There is a genuine issue of material fact regarding the certification of the Petitioners and there is a genuine issue of material fact regarding the resignation of Donna Tanner.  The certified hearing examiner improperly granted Respondent’s Motion for Summary Judgment. Respondent’s board of trustees should not have affirmed the Recommendation of the Certified Hearing Examiner on this question of law.  The action of the board of trustees should be reversed.
Remedy

Section 21.304(e) of the Texas Education Code states:
If the commissioner reverses the action of the board of trustees, the commissioner shall order the school district to reinstate the teacher and to pay the teacher any back pay and employment benefits from the time of discharge or suspension to reinstatement.

Pursuant to this statutory mandate, Respondent should be ordered to reinstate the teachers, to pay the teachers any back pay and employment benefits that they might be entitled to from the time of discharge or suspension to reinstatement.  However, the certification status of Petitioners could raise some issues.  Section 21.003 of the Texas Education Code provides in pertinent part:

(a) A person may not be employed as a teacher, teacher intern or teacher trainee, librarian, educational aide, administrator, or counselor by a school district unless the person holds an appropriate certificate or permit issued as provided by Subchapter B.

“The law requires that a teacher always maintain a valid teaching certificate in order to be employed as a public school teacher.  Thus, there can be no contract if a teacher does not have a valid teaching certificate.”  Swanson v. Houston Indep. Sch. Dist., 800 S.W.2d 630, 634 (Tex.App. –Houston [14th Dist.] writ denied).  If the educator does not hold a valid certificate, the teaching contract is void as a matter of law. Id.; citing Hunter v. Cartwright, 90 S.W.2d 900 (Tex.Civ.App. –Fort Worth 1936, writ dism’d); Richards v. Richardson, 168 S.W.50 (Tex.Civ.App. –San Antonio 1914, no writ).  Additionally, section 21.053 of the Texas Education Code provides that:
(a)
A person who desires to teach in a public school shall present the person’ s certificate for filing with the employing district before the person’s contract with the board of trustees of the district is binding.
(b)
An educator who does not hold a valid certificate may not be paid for teaching or work done before the effective date of issuance of a valid certificate.

Petitioners are entitled to reinstatement under Tex. Educ. Code §21.304(e); however, resolution of this case does not stop there.  Petitioners must also demonstrate that they are in fact currently certified in order to be issued a valid contract and in order for the district to be able to legally pay their salary under Tex. Educ. Code §21.053.  


With regard to back pay and benefits, the district is legally prohibited from paying the salary of any teacher who does not possess a valid teaching certificate for the time period worked.  Thus, in order for Petitioners to receive back pay and benefits, Petitioners must present a valid teaching certificate covering all or part of the time period between the date of the improper termination and the date that the Decision of the Designee of the Commissioner becomes final.
Conclusion


The Commissioner of Education has jurisdiction over this appeal.  There is a genuine issue of material fact regarding the certification of the Petitioners.  There is a genuine issue of material fact regarding the disputed resignation of Donna Tanner.  Because there are genuine issues of material fact, Respondent’s Motion for Summary Judgment was improperly granted by the certified hearing examiner.  The decision of the board of trustees should be reversed.  Petitioners’ appeal should, therefore, be granted.  Pursuant to the provisions of the Texas Education Code, Petitioners should be reinstated and must demonstrate that they are currently certified.  Petitioners are also entitled to any back pay and employment benefits from the time of discharge to reinstatement if they demonstrate that they were certified for all or part of the period between the improper termination and the date that the Decision of the Commissioner’s Designee becomes final.  An educator who does not hold a valid certificate may not be paid for teaching or work done before the effective date of issuance of a valid certificate.  Without certification, a teacher contract is void as a matter of law.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

    1.
The Commissioner of Education has jurisdiction over this case.

2.
There is a genuine issue of material fact regarding which Petitioners have valid certification and which Petitioners do not have valid certification.

3.
There is a genuine issue of material fact regarding the resignation of Petitioner Donna Tanner.
4.
Because there are genuine issues of material fact, Respondent’s Motion for Summary Judgment was improperly granted by the certified hearing examiner.
5.
The action of the board of trustees should be reversed.

6.
If the Commissioner reverses the action of the board of trustees, the Commissioner shall order the school district to reinstate the teacher and to pay the teacher any back pay and employment benefits from the time of discharge or suspension to reinstatement.  tex. educ. code. § 21.304(e).

7.
An educator who does not hold a valid certificate may not be paid for teaching or work done before the effective date of issuance of a valid certificate.  tex. educ. code § 21.053(b).

8.
A contract between a school district and an educator who does not possess a valid certificate is void as a matter of law.
9.
Petitioners’ appeal should be granted; Petitioners are entitled to reinstatement and back pay with demonstration of current valid teaching certificates and valid certification during the period between the improper termination and the date that the Decision of the Commissioner’s Designee becomes final.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Designee of the Commissioner of Education, it is hereby

ORDERED that the appeal of the Petitioners be and is hereby, GRANTED; and 
   FURTHER ORDERED that Petitioners be reinstated with back pay and benefits in conformance with their certification status as set forth in Conclusion of Law No. 9.

SIGNED AND ISSUED this 17th day of OCTOBER, 2002.

_______________________________________

ROBERT MULLER





CHIEF OF STAFF
� It should be recalled that, before a certified hearing examiner, the district is the Petitioner and the teachers are the Respondents.


� All excerpts from the report entitled Recommendation of the Certified Hearing Examiner (Revised) are reproduced exactly as they appear in that report, including any irregularities in spelling, word usage or grammatical form.
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