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Statement of the Case


Petitioner, Carlos De La Garza, alleges that he has been constructively terminated by the Respondent, Tuloso-Midway Independent School District.  Respondent has filed a Plea to the Jurisdiction for failure to exhaust the administrative remedies requisite to making an appeal before the Commissioner of Education.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Vincent A Lázaro, Esq., San Antonio, Texas.  Respondent is represented by Cynthia Buechler, Esq., Austin, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner is a former employee of Respondent, Tuloso-Midway Independent School District.
2.
Petitioner had been employed as a History teacher since the 1986-1987 school year.  For the past eight years, Petitioner had been the World History teacher at Tuloso-Midway High School and also has served as the sponsor of several campus organizations.
3.
On or about January 25, 2002, Petitioner was summoned to a meeting with Donald Garrett, Principal of Tuloso-Midway High School.  Upon Petitioner’s arrival at the main office of the high school, Mr. Garrett requested that both Petitioner and John Ramirez, the Assistant Principal, step into his office.  Mr. Garrett then informed Petitioner that certain allegations had been made by a senior at Tuloso-Midway that required attention and needed to be addressed. 
4.
Respondent received a letter of resignation from Petitioner dated February 14, 2002. 

5.
Respondent sent Petitioner a letter dated February 18, 2002 from Dr. Stephen F. Waddell, the Superintendent of Schools that stated: “My office has received your letter of resignation dated February 14, 2002.  As provided in Board policy DFE(LOCAL) and on behalf of the Board of Trustees, this letter serves as official notice of acceptance of your letter of resignation, effective February 14, 2002.”

6.
Petitioner did not initiate a grievance pursuant to Respondent’s Employee Complaints/Grievances policy.
7.
Petitioner did not bring a grievance before Respondent’s board of trustees. 
8.
There is no local record of a hearing on Petitioner’s grievance before Respondent’s board of trustees.

Background

Petitioner alleges that he was constructively discharged from his position at Tuloso-Midway on or about February 14, 2002 based upon allegations that Petitioner kissed and hugged a student.  Petitioner complains that he was forced to resign by Principal Garrett and Ms. Ana Elizondo, the Personnel Director for Tuloso-Midway.  Petitioner also says that he was subsequently forced to sign another document, pursuant to Respondent’s policy DF(LEGAL), which ostensibly gave him notice that a report would be made to the State Board for Educator Certification regarding the situation that was the proximate cause of his resignation, and that such report might result in sanctions against his certificate.  Respondent’s policy DF(LEGAL), states as follows:
Before an employee’s resignation is accepted in such a circumstance, the Superintendent shall inform the employee in writing that a report will be made to the State Board for Educator Certification that may result in sanctions against the employee’s certificate.

Petitioner alleges that Respondent failed to comply with this policy, and in fact did not inform him that a report would be made to SBEC until after he was “forced” to sign the prepared resignation statement.  Petitioner also argues that he “did not sign the above-mentioned memorandum until after he had signed Elizondo’s prepared resignation.”  (Emphasis in the original).  [See Petitioner’s Petition for Review pg.16].  Petitioner claims that it was his understanding that if he signed the prepared resignation statement that Respondent would state to any potential employer that Petitioner had resigned due to medical reasons.  He also avers that he was not informed by either Mr. Garrett or Ms. Elizondo that they would be required to submit any information to SBEC.  Petitioner states that he was “completely unaware and certainly would never have agreed to resign had Garrett and Elizondo been forthright and completely honest about the actual consequences of his resignation.”  [Petitioner’s Petition for Review, pg. 16].  Petitioner alleges that Mr. Garrett and Ms. Elizondo:

intended to coerce Petitioner and place him under duress so that he would be forced to make an impulsive decision without allowing him any real opportunity to consider the personal professional consequences that would result by succumbing to their intolerable pressure to resign. . .  They were giving him the message that unless Petitioner signed the letter of resignation prepared by Elizondo, he, and presumably, Respondent school district through its attorneys, would subject him to a public hearing so that he could be humiliated in a public forum.

[Petitioner’s Petition for Review pg. 13-14].

Respondent argues that the Commissioner lacks jurisdiction over Petitioner’s appeal under section 7.057 of the Texas Education Code in that Petitioner has failed to exhaust all of his administrative remedies by failing to follow the District’s grievance policies.
Discussion
Failure to Exhaust Administrative Remedies


Petitioner did not file a grievance pursuant to Respondent’s grievance policies regarding any of the complaints that he now brings before the Commissioner.  In fact, Petitioner states in his Petition for Review that “[B]ecause Respondent Board of Trustees was unaware of the circumstances under which Petitioner was forced to sign, and thereby unaware of his constructive termination, the Board accepted Petitioner’s letter of resignation at its February 18, 2002 regularly-scheduled meeting.”  [Petitioner’s Petition for Review, pg. 17].  Respondent’s board of trustees was “unaware” because Petitioner did not fulfill the requirements of Respondent’s grievance policy.  Petitioner failed to properly raise his grievance at the district level, and thereby failed to exhaust his administrative remedies.
Section 7.057(c) of the Education Code provides as follows:  
In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review. 
In this case, no record was developed at the district level for the Commissioner to review.  As set forth in the Texas Education Code and the Administrative Procedure Act, Petitioner must exhaust his administrative remedies before bringing an appeal before the Commissioner.  “When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable, for lack of jurisdiction.”  Grounds v. Tolar Indep. Sch. Dist., 707 S.W.2d 889, 891-892 (Tex. 1986); citations omitted.  There was no grievance filed in accordance with Respondent’s grievance policy.  There was no hearing before the school district’s board of trustees.  There has been no action by Respondent’s board of trustees which Petitioner can appeal.  There was no local record developed at the district level for the Commissioner to review.  Petitioner has failed to exhaust administrative remedies as to his claim against Tuloso-Midway Independent School District; therefore, the Commissioner lacks jurisdiction to hear Petitioner’s case.  Petitioner’s claim should be dismissed pursuant to section 157.1056 of Title 19 of the Texas Administrative Code.
Conclusion

Petitioner’s failure to exhaust administrative remedies in regards to his complaint against Tuloso-Midway Independent School District is fatal to his claim.  Therefore, the Commissioner of Education does not have jurisdiction over the Petitioner’s cause of action.  Petitioner’s case should be dismissed for failure to exhaust administrative remedies, and for lack of jurisdiction.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction over this claim under Texas Education Code section 7.057.

2.
Petitioner has failed to exhaust his administrative remedies as required by Texas Education Code section 7.057(c). 

3.
Petitioner’s case should be dismissed for lack of jurisdiction.  19 TEX. ADMIN. CODE § 157.1056
O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby
ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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FELIPE ALANIS
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