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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Barbara Spencer, appeals the action of Respondent, Tom Bean Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Robert J. West, Attorney at Law, Austin, Texas.  Respondent is represented by Paul Hunn, Attorney at Law, Austin, Texas.

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  No exceptions were filed.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
The Petition for Review alleges that the Commissioner has jurisdiction based on a violation of the “school laws of this state” but fails to cite a violation of the first two titles of the Texas Education Code or the rules adopted under those titles.

2.
By Order of April 4, 2002, Petitioner was given an opportunity to replead and informed that a failure to timely do so could result in the dismissal of this case.

3.
Petitioner has not repled.

Discussion

Petitioner contends that she is entitled to an additional planning period because she teaches an advanced placement class and the other teachers who teach advanced placement classes receive an additional planning period.  Petitioner asserts that the Commissioner has jurisdiction over this cause based on an alleged violation of the “school laws of this state.”  Respondent contends that the Commissioner lacks jurisdiction over this case.
Jurisdiction


The Petition for Review asserts that the Commissioner has jurisdiction over this case based on Texas Education Code section 7.057(a)(1) and (a)(2)(A).  These parts of the Texas Education Code grant the Commissioner jurisdiction over violations of the “school laws of this state.”  The “school laws of this state” are defined to be the first two titles of the Texas Education Code and the rules adopted under those titles.  Tex. Educ. Code § 7.057(f)(2).  According to this definition, the Texas and United States Constitutions are not part of the “school laws of this state” for purposes of Texas Education Code section 7.057.

The Petition for Review does not identify a section of the Texas Education Code or the Texas Administrative Code that has been violated.  Petitioner argued at the hearing on Respondent’s Motion to Dismiss for Lack of Jurisdiction that due process and equal protection are implicitly parts of the “school laws of this state.”  Petitioner argues that such cases as Texas Education Agency v. Cypress-Fairbanks Indep. Sch. Dist., 830 S.W.2d 88 (Tex. 1992); Hicks v. Lamar Consolidated Indep. Sch. Dist., 943 S.W.2d 540 (Tex. App.-Eastland 1997, no writ); and Janik v. Lamar Consolidated Indep. Sch. Dist., 961 S.W.2d 322 (Tex. App.-Houston [1st Dist.] 1997, pet.  denied) stand for the proposition that the Commissioner has jurisdiction over cases similar to the present case.  However, all of the three cited cases are based on the Commissioner’s former jurisdictional statute: Texas Education Code section 11.13, which was repealed in 1995.  

Under Texas Education Code section 11.13, the Commissioner had extremely broad jurisdiction.  Spring v. Dillon Indep. Sch. Dist., 683 S.W.2d 832, 840 (Tex. App.-Austin 1985, Austin, no writ).  The adoption of Texas Education Code section 7.057 in 1995 severely limited the Commissioner’s jurisdiction.  The date of the Cypress-Fairbanks decision clearly indicates that it could not have been based on the current Texas Education Code section 7.057.  Hicks was decided after the 1995 recodification, but it was decided under Texas Education Code section 11.13.  Hicks at 541.  The opinion in Janik does not indicate whether Texas Education Code section 11.13 or section 7.057 was applied.  However, the cases it cites as authority are cases interpreting section 11.13 and no attempt is made to argue that the reasoning in those cases would be applicable to a Texas Education Code section 7.057 case.  Case law does not make the state and federal constitutions part of the “school laws of this state” for purposes of Texas Education Code section 7.057.

Conclusion

The Petition for Review does not allege a violation of the “school laws of this state”.  Petitioner was given an opportunity to replead.  However, Petitioner has failed to do so.  The Petition for Review should be dismissed for lack of jurisdiction.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Constitutions of Texas and the United States are not a part of the “school laws of this state” as defined by Texas Education Code section 7.057.

3.
Since the Petition for Review fails to identify a particular “school law of this state” that Respondent may have violated, it fails to invoke the jurisdiction of the Commissioner.

4.
This case should be dismissed for lack of jurisdiction.  19 Tex. Admin. Code section 157.1056.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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