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Statement of the Case


Petitioner, Cynthia Koehler, appeals the action of Respondent, La Grange Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Michael J. Currie, Attorney at Law, Austin, Texas.  Respondent is represented by Mark Goulet, Attorney at Law, Austin, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be granted as specified in Conclusion of Law No. 7 and denied in all other respects.  Exceptions were filed by both parties; no replies were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner was provided with her summative annual appraisal report on May 18, 2001.

2.
May 18, 2001 occurred during the last 15 days of instruction for the 2000-2001 school year.

3.
Petitioner was not harmed by receiving her summative annual appraisal report during the last 15 days of instruction.

4.
Petitioner’s summative annual conference occurred on May 25, 2001.

5.
Petitioner executed a written waiver allowing the summative annual conference to occur during the last 15 days of instruction.

6.
Respondent failed to document and timely share with Petitioner information concerning two incidents in February 2001, which were witnessed by Respondent’s appraiser.

7.
Petitioner had opportunities to comment on her intervention plan on May 18 and 25, 2001.

Discussion

Petitioner contends that Respondent violated the rules concerning appraisals by not presenting her with the summative annual appraisal report within fifteen days of the last day of instruction; by holding the summative annual conference during the last fifteen days of instruction; by not documenting third-party information; by not documenting observations made by her appraiser; and by not consulting with her concerning her growth plan.

Receiving Summative Annual Appraisal Report


A teacher is to receive a summative annual appraisal report five days before the summative annual conference and not during the last fifteen days of instruction.  19 Tex. Admin Code § 150.1003(h).  The purpose of receiving the summative annual appraisal report five days before the conference is so that a teacher will have time to prepare for the conference.  The purpose of not presenting the summative annual appraisal report during the last fifteen days of instruction is that a summative annual appraisal conference cannot be held during the last fifteen days of instruction, unless there is a waiver.  In the present case, Petitioner was presented with her summative annual appraisal report on May 18, 2001.  The summative annual conference was held on May 25, 2001.  Petitioner was given more than the required five days to review the summative annual appraisal report.  The issue of receiving the report during the last fifteen days of instruction will be addressed together with the issue of holding the summative annual conference during the last fifteen days of instruction.

Summative Annual Conference


A summative annual conference cannot be held during the last fifteen days of instruction unless a teacher executes a written waiver.  19 Tex. Admin Code § 150.1003(i).  The purpose of this requirement is to allow a teacher the opportunity to request a second appraisal.  19 Tex. Admin Code § 150.1005(c).  However, there is not a complete bar to holding the conference during this time frame.  A teacher is allowed to sign a waiver.  Petitioner executed a written waiver.  However, Petitioner contends that since the waiver was signed during the last fifteen days of instruction that the waiver should be ineffective.  Petitioner cites no authority for this proposition.  If a teacher sees no problem with holding a summative annual conference during the last days of school, there is no reason to say she cannot make this determination during the last days of school.  


While it may be a technical violation to present the summative annual appraisal report during the last fifteen days of instruction, Petitioner can show no harm.  Petitioner agreed to hold the summative conference during the end of the school year and she had a week to prepare for the conference after reviewing the report.  Petitioner was not harmed by the procedures followed.

Documenting Third-Party Information


Petitioner complains that third-party information that affected her appraisal was not documented.  However, none of the information was third-party information.  Her appraiser observed all of the incidents at issue.  Notations were made that the incidents were witnessed by others in addition to the appraiser.  However, anyone who witnessed the incidents would know that others had also witnessed the incidents.

Documenting Appraiser’s Observations


Petitioner’s appraiser observed two incidents in February, did not document the incidents, and used the incidents to support a low rating.  The Professional Development Appraisal System (“PDAS”) is designed to ensure that the basis of appraisal ratings will be documented.  The factual basis for an appraisal is the appraiser’s formal observations, the teacher’s self-report form, and “cumulative data of written documentation collected regarding job-related teacher performance, in addition to formal classroom observations.”  19 Tex. Admin. Code § 150.1003(b).  All of these types of data must be documented.  There is no provision for undocumented incidents to form the basis of an appraisal rating.  The only way the February incidents could properly influence the appraisal is if the appraiser had documented the incidents and shared them with Petitioner.   


Respondent notes that there are specific requirements for third-party information and argues that since no specific requirements are made for informal observations of the appraiser, that there are no requirements for such information.  The specific requirements for third-party information are that third-party information must be verified and documented by the appraiser.  19 Tex. Admin. Code § 150.1003(f).  Without these requirements, someone other than the appraiser could document third-party information and no verification would be required.  The specific requirements for third-party information do not indicate that informal observations by the appraiser need not be documented.  In fact, “the appraiser is responsible for documentation of cumulative data.”  Id.  All informal observations must be documented and shared with the teacher within 10 working days of the appraiser’s knowledge of the occurrence.  


The requirements concerning informal observations by both the appraiser and other staff serve a number of purposes.  The requirement that incidents must be documented ensures that everyone knows what is being alleged.  It helps to limit confusion as to what is at issue.  The requirement that a teacher be timely notified serves several purposes.  If a teacher has done something that merits either praise or blame, it should be promptly pointed out.  If the teacher has done something wrong this will help the teacher avoid that behavior in the future.  If the teacher has done something meriting praise, the teacher should be promptly acknowledged to encourage similar actions in the future.  By giving the teacher prompt notification, the teacher has an opportunity to question the allegations.  If incidents that occurred early in the school year are only brought up in the summative annual appraisal report, the teacher may not recall what is being alleged.  This would deprive the teacher of a fair opportunity to rebut the allegations.  A failure to timely provide documentation to a teacher is a serious failing.  It is sufficient to result in an appraisal being declared invalid.  Fowler v. La Porte Independent School District, Docket No. 014-R10-998 (Comm’r Educ. 1999).  Due to the February incidents not being documented and shared with Petitioner, her 2000-2001 appraisal is found to be invalid.

Teacher in Need of Assistance Plan


Petitioner contends that her intervention plan should be found invalid because it was not developed in consultation with her and it was based on a flawed appraisal report.  Petitioner is correct that a teacher in need of assistance plan is to be developed in consultation with the teacher.  19 Tex. Admin. Code § 150.1004(b).  However, Petitioner was given an opportunity to discuss the intervention plan on May 18 and 25, 2001.


Petitioner argues that if the appraisal report is invalid, the intervention plan that resulted from the appraisal report should also be declared invalid.  The Texas Administrative Code does not limit intervention plans exclusively to when a teacher receives a low appraisal.  Intervention plans may be created when a district believes they would be helpful.  Since intervention plans are not limited to instances of low appraisal scores, invalidating an appraisal does not invalidate an intervention plan.

Conclusion


While Respondent presented Petitioner with her appraisal report during the last 15 days of school, Petitioner can show no harm.  While the summative conference was held during the last 15 days of the school year, Petitioner waived this requirement in writing.  Respondent did not fail to document third-party information, but it did fail to document the appraiser’s informal observations in February.  This failing invalidates the 2000-2001 appraisal.  Petitioner was given an opportunity to comment on her intervention plan.  Invalidating an appraisal will not invalidate a growth plan.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
While Respondent presented Petitioner with her summative annual appraisal report during the last 15 days of instruction in violation of 19 Texas Administrative Code section 150.1003(b), no harm to Petitioner resulted.

3.
A teacher may waive the prohibition of holding a summative annual conference during the last 15 days of instruction, even after the last 15 days of instruction have begun.  19 Tex. Admin. Code § 150.1003(i).

4.
Respondent did not fail to document third-party information.  19 Tex. Admin. Code § 150.1003(f).

5.
All information that may influence a summative annual appraisal report must be documented.  19 Tex. Admin. Code § 150.1003(b).

6.
By not documenting the events of February and using them in the summative annual appraisal report, Respondent violated 19 Texas Administrative Code sections 150.1003(b), (f).

7.
Because Respondent failed to document the events in February and used them in the summative annual appraisal report, Petitioner’s 2000-2001 summative annual appraisal report is not valid.

8.
It is required that a teacher in need of assistance plan be developed in consultation with the teacher. 19 Tex. Admin. Code § 150.1004(b).

9.
Respondent complied with 19 Texas Administrative Code section 150.1004(b) by developing a teacher in need of assistance plan in consultation with Petitioner.

10.
A determination invalidating a teacher’s summative annual appraisal report will not result in an intervention plan being invalidated.

11.
Petitioner’s appeal is granted as specified in Conclusion of Law No. 7 and is denied in all other respects.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby GRANTED as specified in Conclusion of Law No. 7 and DENIED in all other respects.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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