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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Cynthia Musslewhite, appeals the action of Respondent, Lamar Consolidated Independent School District, concerning her grievance.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Michael J. Currie, Attorney at Law, Austin, Texas.  Respondent is represented by Merri Schneider-Vogel, Attorney at Law, Houston, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:


1.
Respondent employs Petitioner as a librarian.


2.
Petitioner has been continuously employed by Respondent since 1987. 

3.
On August 10, 1995, Respondent’s board of trustees voted to allow teachers remaining in the classroom to continue to receive Respondent’s local career ladder supplement.


4.
Petitioner was employed by Respondent through 1998-1999 as a classroom teacher, and was therefore entitled to the career ladder supplement at that time.


5.
Petitioner left her classroom teaching position to become a librarian in 1999.


6.
Respondent has discontinued paying Petitioner the career ladder supplement.


7.
Respondent has established and implemented a local district salary schedule that pays more than the state minimum salary schedule.

8.
Petitioner is paid more than the amount established for two steps above where she would have been on the state minimum salary schedule.

Discussion
Career Ladder Supplement

Petitioner is a librarian who has been employed by Respondent since 1987.  At the inception of the 1995-1996 school year, Respondent enacted its career ladder supplement to reward classroom teachers who had obtained career ladder status and chose to remain in the classroom.  Petitioner was originally employed by Respondent as a classroom teacher and was a classroom teacher during the 1995-1996 school year when Respondent enacted its career ladder supplement.  At that time, Petitioner was entitled to and received the career ladder supplement.  In 1999, Petitioner left her classroom teaching position to become a librarian.  The instant appeal arises from Petitioner’s removal from the district’s career ladder supplement as a result of her decision to leave the classroom and become a librarian.

The district’s career ladder supplement is awarded in accordance with the amount of time that a classroom teacher has been teaching in the classroom.  Petitioner argues that as a librarian she meets the definition of a “classroom teacher,” and alternatively she argues that based on her job duties, she has met the requirements of the statutory definition of a “classroom teacher.”  Section 5.001(2) of the Texas 

Education Code provides as follows:

“Classroom Teacher” means an educator who is employed by a school district and who, not less than an average of four hours each day, teaches in an academic instructional setting or a career and technology instructional setting.  The term does not include a teacher’s aide or a full-time administrator.

The Commissioner has further clarified this definition to mean an individual who teaches the Texas Essential Knowledge and Skills.  See 19 Tex. Admin. Code Section 153.1022.  Baggett v. El Paso Independent School District, Docket No. 081-R3-300 (Comm’r Educ. 2002).

In the local record, Ms. Musselwhite did not demonstrate that she taught the Texas Essential Knowledge and Skills.  She stated:

I teach technology skills.  I -- I teach -- I get down to the –to the younger kids with Pre-k, I’m (inaudible) literature appreciation and nursery rhymes and things like that. 
When you get the – your high level kids, your fifth graders, I’m teaching technology skills, I’m teaching research skills.  I’m, you know, working with them on their projects they’re doing for their classrooms.  And I also end up instructing the teachers on how to use different aspects of technology that they haven’t learned also.  
TAB C, page 41.
Ms. Musslewhite’s duties were described as follows:

Friday is – is basically the day when I do my ordering and acquisitions.  I – I meet with teachers on Friday and from the planning times to – to decide what – you know, what they’re doing to where I can fit into their – their lessons and – and coordinate my lessons with their lessons.  And it’s basically a planning time.  

I do have a class I see on Fridays, and also use my Fridays to make up where we’ve been out on Monday or classes have gone on field trips or whatever.  We do some makeup times on Fridays.  
 TAB C, page 43.

Substantial evidence supports Respondent’s determination that Petitioner is not a classroom teacher.  Librarians are valued and important professional members of the educational community; however, librarians are not classroom teachers.  Neither does the term or group “classroom teachers” include “librarians” as a subset of that term.  Petitioner does not meet the definition of a “classroom teacher.”  She is not entitled to the district’s local career ladder supplement for classroom teachers. 
Section 21.403 of the Texas Education Code


Petitioner argues that she is entitled to the career ladder supplement pursuant to Section 21.403 of the Texas Education Code.  In its deliberations regarding the administration and implementation of the career ladder supplement for career ladder teachers, the board did not define the term “career ladder teacher.”  Petitioner argues that because she meets all of the eligibility requirements contained in Section 21.403, she is a “career ladder teacher” under the former state career ladder system.

Texas Education Code Section 21.403 provides:
(a) A teacher, librarian, counselor, or nurse shall advance once step on the minimum salary schedule under Section 21.402 for each year of experience as a teacher, librarian, counselor, or nurse until step 20 is reached.

(b)  For each year of work experience required for certification in a career or technological field, up to a maximum of two years, a certified career or technology education teacher is entitled to salary step credit as if the work experience were teaching experience.

(c) The commissioner shall adopt rules for determining the experience for which a teacher, librarian, counselor, or nurse is to be given credit in placing the teacher, librarian, counselor, or nurse on the minimum salary schedule.  A district shall credit the teacher, librarian, counselor, or nurse for each year of experience without regard to whether the years are consecutive.

(d) As long as a teacher or librarian who received a career ladder supplement is employed by the same school district, the teacher or librarian is entitled to:

(1) Placement on the minimum salary schedule at the step above the step on which the teacher would otherwise be placed, if the teacher or librarian received a career ladder supplement for level two of the career ladder on August 31, 1993: or

(2) Placement on the minimum salary schedule at the step two steps above the step on which the teacher would otherwise be placed, if the teacher or librarian received a career ladder supplement for level three of the career ladder on August 31, 1993.


Petitioner is correct that this section of the Texas Education Code applies to her as a librarian.  However, this statute has no practical application to school districts that pay above the state minimum salary schedule.  Respondent’s pay scale exceeds the state minimum salary schedule; further, Petitioner’s salary level is more than two steps above the level that she would have been on the state minimum salary schedule.  Therefore, Section 21.403 of the Texas Education Code does not require Respondent to increase Petitioner’s salary.

The minimum salary schedule has always been exactly what its name implies: a requirement that teachers receive at least a certain amount of compensation.  The state minimum salary is not, nor has it ever been, synonymous with a local district salary schedule when the local salary schedule exceeds the state minimum salary schedule.  Petitioner argues that because she is entitled to advance a step on the state minimum salary schedule due to the career ladder, she is entitled to a corresponding additional step on the local district’s salary schedule.  Petitioner asserts that if the local district salary schedule has more steps than the state minimum salary schedule (for example, Respondent’s salary schedule has 31 steps, whereas the state minimum salary schedule has only 20), librarians or teachers would switch to the steps on the district’s salary schedule after they exhaust the steps on the state minimum salary.  The statute does not support Petitioner’s argument.  Section 21.403 of the Texas Education Code has no practical application to a teacher or librarian employed by a school district that has implemented a local salary schedule that exceeds the state minimum salary schedule.  If Petitioner is placed on the minimum salary schedule and is given career ladder credit, she would still make less than she now makes under the salary schedule implemented by Respondent.  In fact, she is paid at a level that exceeds the two step amount on the state minimum salary schedule.  The two salary schedules are neither related to nor interdependent upon one another.  

Equal Protection



Petitioner claims that she is part of a class that is being treated differently from classroom teachers.  Petitioner defines that class as “career ladder teachers” or in the alternative, “teachers or librarians” as provided in Section 21.403(d) of the Texas Education Code.  Petitioner cites Janik v. Lamar Consolidated Independent School District, 961 S.W.2d 322 (Tex. App.-Houston [1st Dist.] 1997 pet. denied) and Hicks v. Lamar Consolidated Independent School District, 943 S.W.2d 540, (Tex. App.-Eastland 1997, no writ).  Hicks and Janik are inapplicable in that the incidents upon which those appeals were brought forth occurred prior to the significant changes limiting the Commissioner’s statutory authority that occurred in the Texas Education Code through Senate Bill 1 in 1995.

Under Texas Education Code Section 7.057(a)(2)(A), the Commissioner’s jurisdiction is limited to the school laws of this state.  The “school laws of this state” are defined to be Titles 1 and 2 of the Texas Education Code and the rules adopted under those titles.  Since the United States and Texas Constitutions are not defined as the school laws of this state, the Commissioner lacks jurisdiction under Texas Education Code Section 7.057(a)(2)(A).  
Ryan v. Navasota Independent School District, Docket No. 113-R5-598 (Comm’r Education 1999).  
The Commissioner lacks jurisdiction to hear a cause of action based on the United States or Texas Constitutions under Texas Education Code Section 7.057(a)(2)(A).  Therefore, the Commissioner does not have jurisdiction over Petitioner’s ancillary constitutional claims.  
Conclusion


A librarian is not a classroom teacher.  Petitioner is a librarian and is therefore not entitled to the career ladder supplement enacted by the Respondent for classroom teachers.  Section 21.403 has no practical application to schools that have implemented salary schedules that pay in excess of the state minimum salary schedule.  The Commissioner does not have jurisdiction over Petitioner’s ancillary constitutional claims.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


1.
The Commissioner has jurisdiction over this appeal, with the exception of the ancillary constitutional equal protection claims, under Texas Education Code section 7.057. 

2.
The Commissioner lacks jurisdiction over the equal protection claims raised in this appeal.


3.
Section 21.403 of the Texas Education Code has no practical application to school districts that have local salary schedules that pay in excess of the payment schedule outlined in the state minimum salary schedule.


4.
A librarian is not a teacher for the purposes of Section 21.403 of the Texas Education Code.

5.
Petitioner is not entitled to an additional step on the local salary schedule based upon the state minimum salary schedule.


6.
A librarian is not a classroom teacher.

7.
Petitioner is not entitled to the districts’s local career ladder program because she is not a classroom teacher.


8.
Petitioner’s appeal should be denied.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby
ORDERED that Petitioner’s appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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