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DECISION OF THE COMMISSIONER
Statement of the Case


Petitioner, Silvestre Moreno, Jr., appeals the action of Respondent, Progreso Independent School District, concerning his grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by Justin B. Demerath, Attorney at Law, Austin, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions were timely filed and considered; no reply was filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
On March 19, 2002, the Petition for Review was filed alleging that Respondent’s decision to deny Petitioner’s grievance violated the Texas Constitution and federal law.
2.
By Order of June 12, 2002, it was held that the Petition for Review failed to invoke the jurisdiction of the Commissioner.  Petitioner was ordered to replead by June 26, 2002.
3.
The First Amended Petition for Review was filed on June 20, 2002, alleging that Respondent’s decision to deny Respondent’s grievance violated the Texas Constitution.

4.
On July 10, 2002, Respondent’s Motion to Dismiss for Lack of Jurisdiction was filed.

5.
On June 24, 2002, Respondent’s Motion to Dismiss for Lack of Jurisdiction was heard.  Petitioner did not participate.  Several calls were placed to Petitioner, but Petitioner did not answer his phone.

Discussion

Petitioner contends that he qualifies for a partial payment under Respondent’s policy to reward teachers with perfect or near perfect attendance.  Petitioner argues that Respondent’s policy is unconstitutionally vague and represents a denial of equal protection.  Petitioner alleges that these claims state a violation of the “school laws of this state.”  However, the “school laws of this state” are defined to be the first two titles of the Texas Education Code and the rules adopted under those titles.  Tex. Educ. Code § 7.057 (f)(2).  While the Texas Constitution along with the United States Constitution are the paramount laws of this state, they are not laws that the Commissioner of Education has jurisdiction over.  The Commissioner lacks jurisdiction over the claims pled.
The Petition for Review was found not to invoke the Commissioner’s jurisdiction.  Petitioner was given an opportunity to replead and did replead.  However, the First Amended Petition for Review likewise fails to invoke the jurisdiction of the Commissioner.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
The Commissioner lacks jurisdiction over violations of the Texas Constitution.

3.
Petitioner’s appeal should be denied. 

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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FELIPE ALANIS
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