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Statement of the Case


Petitioner, Jane Thomson, appeals the action of Respondent, Fort Worth Independent School District, concerning her grievance.  Joan Howard Allen was the Administrative Law Judge originally appointed by the Commissioner of Education.  Subsequently, Christopher Maska was appointed Administrative Law Judge to preside over this case.  Petitioner is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.  Respondent is represented by Robert S. Johnson, Attorney at Law, Fort Worth, Texas.


The Administrative Law Judge issued a Proposal for Decision recommending that Respondent’s Motion for Remand be granted.  Exceptions and replies were timely filed and considered.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner contends that she was assaulted by a student on January 26, 1995, and this led her to be unable to fulfill the duties of a teacher after February 12, 1995.
2.
Petitioner requested assault leave benefits on January 22, 1997.  

3.
By letter of February 6, 1997, Respondent’s Employee Assistance Officer denied Petitioner’s assault leave claim.  

4.
On April 2, 1997, the Petition for Review was filed with the Commissioner.  

5.
On April 21, 1997, Petitioner complained to the board about not being given a hearing.  

6.
On May 17, 1997, Petitioner filed a grievance with Respondent.  

7.
On June 17, 1997, Petitioner made an open comment presentation to Respondent’s board of trustees concerning her assault leave claim. 

8.
Petitioner’s grievance has never been a board of trustees’ agenda item.
9.
On November 6, 1997, Respondent filed its Motion for Remand.  

Discussion

Petitioner contends that Respondent failed to grant her assault leave.  Respondent argues that Petitioner did not exhaust administrative remedies.  
Background


Petitioner contends that she was assaulted by a student on January 26, 1995, and this led her to be unable to fulfill the duties of a teacher after February 12, 1995.  Petitioner requested assault leave benefits on January 22, 1997.  By letter of February 6, 1997, Respondent’s Employee Assistance Officer denied Petitioner’s claim for assault leave benefits.  On April 2, 1997, the Petition for Review was filed with the Commissioner.  On April 21, 1997, Petitioner complained to Respondent’s board about not being given a hearing on her assault leave claim.  On May 17, 1997, Petitioner filed a grievance with Respondent.  On June 17, 1997, Petitioner made an open comment presentation to Respondent’s board of trustees concerning her assault leave claim.  On November 6, 1997, Respondent filed its Motion for Remand.  Respondent’s Motion for Remand was initially denied.
Exhaustion of Remedies


Respondent contends that Petitioner failed to exhaust her administrative remedies.  It notes that the assault is alleged to have occurred in 1995, but that Petitioner waited until 1997 to request assault leave.  If true, Petitioner has perhaps failed to exhaust administrative remedies.  However, there has not been a hearing before the board of trustees.  The Commissioner’s jurisdiction in a Texas Education Code section 7.057(a)(2) case must be based on a claim that a decision of the board of trustees violates either the school laws of this state or a written employment contract.  A school board is a body corporate.  Tex. Educ. Code § 11.051.  It is also a governmental body for purposes of the Open Meetings Act.  Tex. Gov’t Code § 551.001(3)(E).  Hence, it can only act by the votes of its membership at properly called meetings.  Petitioner filed this case with the Commissioner before she had requested a hearing before the board of trustees.  No hearing has occurred before the board of trustees, although Petitioner did make a unilateral presentation during the open comment segment of a board meeting.  
An open comment presentation does not suffice to confer jurisdiction.  A school board cannot vote to sustain or overrule a grievance based on an open comment presentation.  A school board can only vote on an issue that is properly posted under the Open Meetings Act.  Tex. Gov’t Code § 551.102.  For this reason, the Commissioner has held that boards of trustees are required to put a grievance on the board’s agenda.  Adams v. Flour Bluff Independent School District, Docket No. 115-R10-598 (Comm’r Educ. 1999).  If a topic is brought up during the open comment segment of a board meeting, only a minimal response can be made and the only deliberation allowed is whether to put the item on the agenda for a future meeting.  Tex. Gov’t Code § 551.042.  If an open comment presentation were sufficient to exhaust administrative remedies for purposes of Texas Education Code section 7.057, grievance policies would never be followed.  Instead, open comment presentations with no notice to the administration would be made because the administration would be surprised and barred from making much of a response.  The result would be that the grievant would automatically prevail on appeal because the board’s decision would not be supported by substantial evidence.  An open comment presentation may fulfill the requirements concerning the Right of Remonstrance under the Texas Constitution.  Tex. Const. art. I, §. 27.  However, more is required under Texas Education Code section 7.057.  Petitioner’s open comment presentation was not part of the grievance process and cannot be the basis for concluding that Respondent heard and made a decision on her grievance.  
The cases of Hurd v. Mercedes Independent School District, Docket No. 247-R10-586 (Comm’r Educ. 1988), and Flores v. Harlingen Independent School District, Docket No. 368-R10-786 (Comm’r Educ. 1988), are inapplicable to the present situation.  These cases concerned the Commissioner’s jurisdiction under the prior statute: Texas Education Code section 11.13.  Prior to 1996, a grievance was heard before a school board and an appeal to the Commissioner was heard de novo.  The case was not decided based on the local record.  While a petitioner had to show remedies were exhausted, the local record had no bearing on how the merits of the case were decided.  The change in the standard of review makes the local record essential.  

Petitioner contends that she should prevail because Respondent failed to provide a hearing.  The Commissioner has held that when a board refuses to hold a hearing without justification, it may be appropriate to conclude that the board has decided to deny the grievance and that the teacher should prevail because substantial evidence does not support the board’s decision.  Craig v. North Forest Independent School District, Docket Nos. 175-R10-699, 200-R10-899 (Comm’r Educ. 2000).  However, when this case was filed there had been no request for a board hearing.  With the case before the Commissioner, Respondent did not proceed with the grievance but did request a remand so that the case could be heard.  Respondent had reason to act as it did.  If a case is before the Commissioner it is at least debatable that a board lacks jurisdiction to adjudicate the same case.  It should also be noted that in the Craig cases, the Commissioner stated that in the future a refusal to hold a hearing without justification may lead to the petitioner prevailing on the merits.  The Craig cases were decided in 2000.  This case was filed in 1997.  The appropriate relief in this case is to remand it to Respondent
.
Conclusion


Because this case has not been heard by Respondent’s board of trustees, it should be remanded with instructions that Respondent shall allow Petitioner to present her grievance through Respondent’s grievance process.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A school board is required to post a grievance as an agenda item.
3.
An open comment presentation is not a basis for concluding that a board heard and denied a grievance for purposes of jurisdiction under Texas Education Code section 7.057.

4.
Texas Education Code section 7.057 does not require a board to make a recording of an open comment presentation.
5.
This case is not ripe because Respondent’s board has not heard and decided Petitioner’s grievance.

6.
Respondent should hear Petitioner’s grievance as specified in Respondent’s grievance policy.

7.
Respondent’s Motion for Remand should be granted.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Respondent’s Motion for Remand be, and is hereby, GRANTED; and,

IT IS FURTHER ORDERED that Petitioner’s appeal is REMANDED to the district for the purpose of hearing Petitioner’s grievance.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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FELIPE ALANIS
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� While Respondent’s Motion for Remand was initially denied, it is determined that ruling was not correct. 





#010-R2-994



-2-

#155-R8-497



-1-


