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Petitioner, John B. Matthews, complains of the decision of Respondent, Winona Independent School District, to terminate his term contract.  Petitioner argues that the Board’s decision is arbitrary and capricious and not supported by substantial evidence.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this cause.  Petitioner is represented by Trey Yarbrough, Attorney at Law, Tyler, Texas.  Respondent is represented by V. Jay Youngblood, Attorney at Law, Tyler, Texas.
Findings of Fact

After due consideration of the record and matters officially noticed, it is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The Findings of Fact drafted by Respondent’s board of trustees are adopted as if fully set forth herein.
Discussion


Petitioner contends that the Findings of Fact of the hearing examiner are not supported by substantial evidence and that the board of trustees’ decision to terminate Petitioner for good cause was arbitrary and capricious.  Petitioner claims that some of Respondent’s witnesses were not credible. Petitioner asks that the Commissioner determine that Respondent’s witnesses were not credible, and that Petitioner’s witnesses were credible.  Petitioner requests that the Commissioner adopt as findings of fact the factual contentions of Petitioner as set forth in the hearing examiner’s recommendation.  Petitioner argues that the board of trustees’ decision to terminate his contract was arbitrary and capricious, not supported by substantial evidence, and lacked good cause.

Respondent argues that there was substantial evidence to support the decision of the Winona Independent School District board of trustees; that there was good cause to terminate Petitioner’s contract; and that the board’s decision was not arbitrary or capricious. 

Background

Petitioner at all times relevant to this appeal was employed as the principal of the middle school of Winona Independent School District under a one year term contract.  Petitioner was terminated for failure to report indecency with a child by a teacher on his campus, pursuant to the statutory requirements provided in the Texas Family Code; and for insubordination regarding the inclusion of an additional compensation request in a grant application for the extended-year program.  
Substantial Evidence Review of the Local Record

Petitioner argues that the Findings of Facts of the hearing examiner are not supported by substantial evidence.  Petitioner makes this allegation without specificity.  Additionally, Petitioner fails to note that the Findings of Fact of the hearing examiner were not fully adopted by the board, and that the Findings of Fact before the Commissioner are the Findings of Fact of the board of trustees.  Petitioner cannot properly claim that all of the board’s Findings of Fact lack substantial evidence.  A Petition for Review must include in its allegations how a particular finding of fact is not supported by substantial evidence.  For example, Finding of Fact number 19 states as follows:  Principal was arrested for allegedly failing to report child indecency. V.1, p, 39, 11, 10-15.  Upon review of the local record, Volume 1 on page 39, lines 10-15, and specifically line 11, Detective Peggy Ann Scott of the Smith County Sheriff’s Department testifies that Petitioner was arrested on May 30, 2002 for failure to report child abuse in regard to the acts that comprised indecency with a child by Robert Carr, a teacher at Petitioner’s middle school, with one of the students at Petitioner’s middle school.  Clearly, Finding of Fact 19 is supported by substantial evidence.  Each of the board’s Findings of Fact is followed by a reference to the local record where the evidence substantiating the finding of fact can be found.  Substantial evidence requires only more than a mere scintilla of evidence.  The issue is not whether the finder of fact reached the correct findings, but whether some reasonable basis exists in the record for the findings.  See Railroad Comm'n v. Torch Operating Co., 912 S.W.2d 790, 792 (Tex. 1995).  If a board of trustees terminates a teacher’s contract, the Commissioner may not substitute the Commissioner's judgment for that of the board unless the board's decision is arbitrary, capricious, or unlawful, or the hearing examiner's original findings of fact are not supported by substantial evidence.  tex. educ. code § 21.303(b).  The board of trustees’ Findings of Fact in the instant appeal are supported by substantial evidence.
Credibility

A substantial evidence review of the local record is not a trial de novo by submission.  Under a substantial evidence standard of review, the reviewing tribunal is restricted to the record, save any extraordinary circumstances, and it may not re-weigh the evidence, find facts or substitute its judgment for that of the original tribunal.  Montgomery Independent School District v. Davis, 34 S.W.3d 559, 565 (Tex. 2000).  Section 21.301 of the Texas Education Code provides in pertinent part as follows:

(c)
The commissioner shall review the record of the hearing before the hearing examiner and the oral argument before the board of trustees or board subcommittee.  Except as provided in Section 21.302, the commissioner shall consider the appeal solely on the basis of the local record and may not consider any additional evidence or issue.  The commissioner, on the motion of a party or on the commissioner’s motion, may hear oral argument.  The commissioner shall accept written argument.  


The Commissioner is the reviewing tribunal of the decision of the board of trustees and is thereby restricted to the local record.  Petitioner has requested that the Commissioner:
…carefully examine the testimony of all of his witnesses and the documentary evidence presented even though it comprises the latter portions of the record. … Because Petitioner believes that his witnesses simply demonstrate far greater credibility than that of the witnesses called by Respondent. … the significant discrepancy in the credibility as between the witnesses will come through the transcribed testimony on the written page.
Petitioner’s Brief, pages 12-13.  The Supreme Court of Texas has held that a certified hearing examiner “is the sole judge of the witnesses’ credibility and the weight to be given their testimony, and is free to resolve any inconsistencies.”  Montgomery at 567.  Petitioner’s request that the Commissioner determine the credibility of witnesses is outside of the Commissioner’s jurisdiction in a Chapter 21 substantial evidence review of the local record.
Failure to Report Indecency with a Child

On May 9, 2002, Petitioner was given three (3) letters that had been written by Robert Carr, a teacher at Petitioner’s school, to a middle school student in Petitioner’s school.  These letters were of an explicit sexual nature.  [Local Record, Vol. 1, Petitioner’s Exhibits 1, 2 and 3].  Petitioner met with the superintendent on May 10, 2002, and did not mention the letters or the complaints that had been made by the student regarding Robert Carr.  Petitioner did not report the suspected child abuse to the proper authorities.  Petitioner finally told the superintendent about the letters and the student’s allegations regarding Robert Carr on May 16, 2002.  Petitioner brought the letters to the superintendent on May 17, 2002.  [Local Record, Petitioner’s Exhibit 16].  Petitioner had cause to believe that a child had been abused; however, Petitioner did not comply with the statutory reporting requirements.  Texas Family Code Section § 261.101 states in relevant part as follows:

(a)
A person having cause to believe that a child’s physical or mental health or welfare has been adversely affected by abuse or neglect by any person shall immediately make a report as provided by this subchapter.

(b)
If a professional has cause to believe that a child has been abused or neglected or may be abused or neglected, or that a child is a victim of an offense under Section 21.11, Penal Code, and the professional has cause to believe that the child has been abused as defined by Section 261.001, the professional shall make a report not later than the 48th hour after the hour the professional first suspects that the child has been or may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.  A professional may not delegate to or rely on another person to make the report.  In this subsection, “professional” means an individual who is licensed or certified by the state or who is an employee of a facility licensed, certified, or operated by the state and who, in the normal course of official duties or duties for which a license or certification is required, has direct contact with children.  The term includes teachers, nurses, doctors, day-care employees, employees of a clinic or health care facility that provides reproductive services, juvenile probation officers, and juvenile detention or correctional officers.

Section 261.001(1) (E) defines abuse in this chapter of the Family Code.

(1)
“Abuse” includes the following acts or omissions by a person:
(E)
sexual conduct harmful to a child’s mental, emotional, or physical welfare, including conduct that constitutes the offense of indecency with a child under Section 21.11, Penal Code…

The statute mandates that the report be made to an appropriate agency as provided by section 261.103 of the Texas Family Code.  A report to a supervisor does not satisfy the reporting requirements of this law.  The statute states that a person commits a Class B misdemeanor offense if the person fails to report as provided in Chapter 261.  tex. fam. code § 261.109.

Petitioner claims that another educator who acted similarly was not terminated.  In particular, he notes that Ms. Pickens, a teacher at Petitioner’s school, was also aware on May 9, 2002 that the child was possibly being abused by Robert Carr.  Ms. Pickens reported this incident to Petitioner on May 9, 2002, but she didn’t report to the proper authorities as required by the statute.  Ms. Pickens was disciplined by the superintendent.  On May 31, 2002 she was issued a letter of official reprimand and informed that the superintendent was considering whether additional disciplinary action should be taken as a result of her failure to report the abuse to the proper authorities.  [Local Record R-96].  Ms. Pickens subsequently resigned on June 26, 2002.  [Local Record R-94].  Ms. Pickens’ conduct did not meet the statutory reporting requirement.  Ms. Pickens was Petitioner’s subordinate and made an immediate report to Petitioner as her supervisor, in compliance with board policy FNCH (LOCAL).  Ms. Pickens’ conduct and partial adherence to board policy is not identical to Petitioner’s conduct.  The board’s discipline of Ms. Pickens, by and through its superintendent, although not identical to its discipline of Petitioner, is not so vastly different as to make its discipline of Petitioner arbitrary and capricious.  Additionally, after Ms. Pickens received the letter of official reprimand, she resigned on June 26, 2002, making the possibility of terminating her contract a moot issue.



Petitioner also argues that the reporting requirement was in the Texas Family Code and not the Texas Penal Code.  This argument does not negate the statutory requirement imposed by a duly enacted Texas statute.


Petitioner states that he was unaware of the statutory requirement to report child abuse within 48 hours of becoming aware of the occurrence of the abuse.  There is the general proposition that ignorance of the law is not a defense.  It is no defense to prosecution that the actor was ignorant of the provisions of any law after the law has taken effect.  Osterberg v. Peca, 12 S.W.3d 31 (Tex. 2000).  Petitioner’s ignorance of the law, whether true or not, is not a valid defense for failure to comply with the statute.

Petitioner argues that:

“The evidence revealed that the young female student in question had on at least one previous occasion made false allegations of a similar nature toward a male student on the middle school campus.  As it turned out, it was the complainant student who was the aggressor.  She had also been disciplined on a previous occasion for failing to get on the school bus and lingering on campus after hours.”
Petitioner’s Brief, page 42.  Petitioner’s argument that a middle school student previously made a false allegation against another student, and had missed the bus, and had lingered on campus after hours, does not ameliorate Petitioner’s statutory duty to report to the proper authorities that he had reason to suspect that a teacher on his campus may have committed indecency with a child.  Failure to report child abuse in accordance with Chapter 261 of the Texas Family Code is good cause for termination of an employment contract.  Petitioner’s failure to report child abuse pursuant to the statutory requirements of Chapter 261 of the Texas Family Code, and the district’s corresponding policies, is good cause to terminate Petitioner’s contract.
Insubordination

Petitioner demonstrated a pattern of insubordination in his handling of grants for the extended-year program.  The extended-year program is designed to provide academic assistance for students that need extra help and are behind in their core subjects.  The grants are administered by TEA.  Petitioner was responsible for applying for the grant for his campus.  Petitioner refused to apply for a grant for the summer of 2001 because the district would not provide him additional compensation.  The district’s position was that he was being fully compensated under his 12 month contract and that the money received for the extended-year program should be used for the student’s transportation and for compensation for teachers who were not under a 12 month contract.

Petitioner was directed by his superintendent to apply for a grant for the summer of 2002.  Petitioner drafted and submitted a grant application that provided him with additional compensation.  When the superintendent reviewed the grant application, he directed that the additional compensation for Petitioner be removed from the application.  This was done.  When Petitioner was informed that he would not receive additional compensation, he stated that there would be no extended-year program.  Petitioner called TEA to have his additional compensation restored to the grant application.   TEA complied with this request.  Petitioner did not actually receive the additional compensation because the superintendent discovered the change.  Petitioner’s actions in regard to the extended-year program grant application constitute insubordination.  Insubordination is good cause for termination of an employment contract.  St. Louis S.W.R. Co. v. Hixon, 104 Tex. 267, 137 S.W. 343 (Tex. 1911); Vela v. Corpus Christi Independent School District, Docket No. 135-R8-783, (Comm’r Educ. 1984).  There is good cause for the termination of Petitioner’s contract based upon his conduct in the application for the 2001-2002 extended-year grant.
Good Cause


Petitioner contends that Respondent did not have good cause to terminate his employment and that the Findings of Fact of the hearing examiner are not supported by substantial evidence.  The Findings of Fact of the board of trustees are supported by substantial evidence.  Petitioner’s act of insubordination and Petitioner’s violations of the Texas Family Code and Winona Independent School District Board Policy singularly and collectively constitute good cause for the termination of Petitioner’s contract.  
Conclusion


The certified hearing examiner, as the finder of fact, determines the credibility of witnesses.  The Commissioner does not determine the credibility of witnesses in a Chapter 21 appeal, which consists of a substantial evidence review of the local record.  Petitioner was terminated for good cause in that he violated Chapter 261 of the Texas Family Code and the district’s corresponding policies on reporting child abuse.  Petitioner failed to report suspected child abuse to the proper authorities within 48 hours of the time that he first suspected that the child may have been abused.  Petitioner’s failure to report suspected child abuse constitutes good cause to terminate his employment contract with Respondent.  Petitioner’s conduct constituted insubordination in regard to the application for the extended-year grant application.  Insubordination is good cause for termination.  There was good cause for the termination of Petitioner’s contract in regard to his actions in the grant application process.  The Findings of Fact and Conclusions of Law of the board of trustees are supported by substantial evidence.  Respondent’s decision to terminate Petitioner’s contract for good cause is supported by substantial evidence.  Respondent’s decision to terminate Petitioner’s contract for good cause was not arbitrary and capricious.  
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case based on Texas Education Code section 21.301.

2.
The Conclusions of Law of Respondent’s Board of Trustees are adopted as if fully set forth herein.

3.
The board’s Findings of Fact are supported by substantial evidence.
4.
The board’s Conclusions of Law are supported by substantial evidence.


5.
The certified hearing examiner is the sole judge of the witnesses’ credibility and the weight to be given their testimony.

6.
Petitioner was required to report suspected child abuse in accordance with Chapter 261 of the Texas Family Code and the district’s corresponding policies.


7.
Failure to report child abuse in accordance with Chapter 261 of the Texas Family Code is good cause for the termination of a contract of employment with a school district in the State of Texas.


8.
Good cause exists for the termination of Petitioner’s contract of employment; good cause being Petitioner’s failure to report child abuse in accordance Chapter 261 of the Texas Family Code, and the district’s corresponding policies.


9.
Insubordination is good cause for termination of an employment contract with a school district in the State of Texas.


10.
Good cause exists for the termination of Petitioner’s contract of employment; good cause being Petitioner’s insubordination regarding the grant application process for the 2001-2002 extended-year program.

11.
Respondent’s decision to terminate Petitioner’s term contract for good cause is supported by substantial evidence.


9.
Respondent’s decision to terminate Petitioner’s term contract for good cause was not arbitrary and capricious.


10.
Petitioner’s appeal should be denied.
ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 26th day of NOVEMBER, 2002.

_______________________________________

FELIPE ALANIS
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