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Statement of the Case

Petitioner, James D. Gibbons, appeals Respondent’s, Valley Mills Independent School District’s, decision to deny his Petition for Detachment and Annexation.  Christopher Maska is the Administrative Law Judge presiding over this cause.  Craig Enos of Waco, Texas represents Petitioner.  Cheryl T. Mehl of Austin, Texas represents Respondent. 

The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  Exceptions were timely filed and considered.  No reply was filed.

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I determine that the following Findings of Fact are supported by the preponderance of the evidence.

1.
Petitioner, James D. Gibbons, seeks the detachment of his property from Respondent, Valley Mills Independent School District and its annexation to Clifton Independent school District.

2.
Respondent disapproved the Petition for Detachment and Annexation, while Clifton Independent School District approved.

3.
Clifton Independent School District failed to publish notice of its hearing on detachment and annexation in a newspaper published in the district or a general circulation newspaper in Bosque County.

4.
Clifton Independent School District did not adopt findings as to the statutory factors for deciding a petition for detachment and annexation.

5.
Petitioner, who is the only resident of the affected territory, signed the Petition for Detachment and Annexation. 

Discussion

Petitioner contends that the Commissioner should order the detachment of his property from Valley Mills Independent School District and its annexation to Clifton Independent School District.  Respondent asserts that Clifton Independent School District’s decision to approve the detachment and annexation is invalid because it failed to follow the procedures required in the Texas Education Code.  Respondent also alleges that there is no evidence that the county clerk certified that a majority of registered voters signed the Petition for Detachment and Annexation.

Notice of Meeting

Respondent notes that there is no evidence in the record that the Clifton Independent School District board meeting was properly noticed in a newspaper as required by the Texas Education Code sections 13.003(e) and 13.051(e).  All school board meetings must be noticed under the Open Meetings Act.  Tex. Gov’t Code ch. 551.  Notice of a school board meeting must normally be placed on a bulletin board in the central administrative office.  Tex. Gov’t Code § 551.051.  While this location must be public, it is doubtful that many citizens routinely visit such bulletin boards.  The purpose for requiring notice in a newspaper is to ensure that a detachment and annexation is brought to the attention of the public at large.  This allows those who may be affected the opportunity to be present at the board meeting.  A board must allow those who are affected by a proposed detachment and annexation an opportunity to be heard.  Tex. Educ. Code § 13.051(g).  If a board fails to properly notice a hearing, its decision should be held to be arbitrary and capricious because a fair hearing has not been provided.  For this reason, Clifton Independent School District’s decision approving the proposed detachment and annexation is invalid.

Findings and Conclusions


Clifton Independent School District’s decision is also invalid because it did not adopt findings as the basis of its decision.  Texas Education Code section 13.051(h) requires that:

After the conclusion of the hearing, each board of trustees shall make findings as to the educational interests of the current students residing or future students expected to reside in the affected territory and in the affected districts and as to the social, economic, and educational effects of the proposed boundary change, and shall, on the basis of those findings, adopt a resolution approving or disapproving the petition.

While the minutes of the board meeting do have some references to some of the relevant factors, these do not constitute findings.  Mostly, the minutes are recitals of testimony.  The Supreme Court of Texas has held, “Mere recitals of testimony or references to or summations of the evidence are improper.”  Texas Health Facil. Comm’n v. Charter Med. Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).  A board needs to state what it believes are the relevant facts in determining whether a petition for detachment and annexation has met the statutory requirements.  

In the present case, Clifton Independent School District failed to properly adopt findings.  This is not an insignificant failing.  Findings help to insure that decisions are made with “a full consideration of the evidence and a serious appraisal of the facts.  Miller v. Railroad Comm’n, 363 S.W.2d 244, 245-46 (Tex. 1962); Texas Health Facil. Comm’n v. Charter Med. Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).  An administrative body is not supposed to decide on an outcome and then draft findings of fact to reach that outcome.  Gulf States Util. Co. v. Public Util. Comm’n, 947 S.W.2d 887, 891 (Tex. 1997).  Clifton Independent School District’s failure to draft proper findings indicates that reasoned decision-making did not occur.  Hence, the decision of Clifton Independent School District approving the Petition for Detachment and Annexation is invalid.

Certification of Registered Voters


Respondent argues that the Petition for Detachment and Annexation cannot be granted because the county clerk has not certified that a majority of the registered voters in the affected territory signed the Petition for Detachment and Annexation.  There is no statutory requirement that a petitioner must prove that a majority of the registered voters signed a petition for detachment and annexation by introducing into evidence a certified document produced by the county clerk.  While this is an effective means of proving the issue, other methods may be used.  In this case, Petitioner is the only resident of the affected territory.  He signed the Petition for Detachment and Annexation.  It is clear that a majority of the registered voters in the affected area have signed the Petition for Detachment and Annexation.

Conclusion

The decision of the Clifton Independent School District to approve the detachment and annexation is invalid because the district failed to properly notice the meeting and because it failed to adopt findings.  However, since Petitioner is not responsible for these failings, they cannot be held against him so as to conclusively defeat his case.  A board may not revisit a valid vote on a detachment and annexation.  Marted v. Mission Consolidated Independent School District, Docket No. 125-R6-1292 (Comm’r Educ. 1999).  However, if an initial vote on a detachment and annexation is invalid, a second vote may be taken.  Lake Ray Roberts North Shore Residents v. Pilot Point Independent School District, Docket No. 199-R6-697 (Comm’r Educ. 1999).  Because Clifton Independent School District’s initial ruling is invalid, it may make another ruling after properly posting the meeting and making findings.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal pursuant to Texas Education Code sections 7.057 and 13.051(j).

2.
When a school district receives a petition for detachment and annexation it is required to publish a notice of its hearing in a newspaper published in the district, or if no such paper exists, in a newspaper of general circulation in the county where the district is located.  Tex. Educ. Code §§ 13.003(e), 13.051(e).

3.
Clifton Independent School District’s decision to approve the detachment and annexation is invalid because it did not publish notice of its hearing in a newspaper.  Tex. Educ. Code §§ 13.003(e), 13.051(e).

4.
After the conclusion of a hearing on detachment and annexation, a board of trustees shall make findings as to the educational interests of the current students residing or future students expected to reside in the affected territory and in the affected districts and as to the social, economic, and educational effects of the proposed boundary change, and shall on the basis of those findings adopt a resolution approving or disapproving the petition.  Tex. Educ. Code § 13.051(h).

5.
Findings cannot be mere recitals of testimony.  Clifton Independent School District’s findings are mere recitals of testimony.

6.
Because Clifton Independent School District failed to make findings as required by Texas Education Code section 13.051(h), its decision to approve the petition for detachment and annexation is invalid.

7.
If a board’s decision to approve or disapprove a petition for detachment and annexation is invalid, it may make another decision as to the petition. 

8.
A majority of the registered voters in the affected territory signed the Petition for Detachment and Annexation.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be granted in part and denied in part; and,

FURTHER ORDERED that Clifton Independent School District shall make a ruling on the proposed detachment and annexation.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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