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Statement of the Case


Petitioner, Everett Fuller, appeals the action of Respondent, San Antonio Independent School District, concerning his grievance.  Joan Stewart is the Administrative Law Judge appointed by the Commissioner of Education to preside over this case.  Petitioner is represented by Kelly Evans, Attorney at Law, Austin, Texas.  Respondent is represented by Philip Marzec, Attorney at Law, San Antonio, Texas.  The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be denied.  No exceptions were filed.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:


1.
Petitioner, at all times relevant to this appeal, was employed by Respondent as an administrator and classified as a middle school assistant principal.


2.
Petitioner worked as Director of Student Support Services at the Pickett Academy for the 1999-2000 school year.

3.
Petitioner was assigned to work as a co-director on the campus of Pickett Academy in conjunction with the Director for Instructional Services during the 1999-2000 school year.

4.
The Director for Instructional Services transferred to another school some time in October 1999.


5.
During October 1999, Petitioner assumed the duties of the former Director for Instructional Services.


6.
Petitioner’s salary was not increased upon the departure of the Director for Instructional Services.

7.
Petitioner submitted a Motion to Take Official Notice or to Include Additional Relevant Evidence on May 17, 2002.

Discussion
Background


Petitioner was employed at Respondent’s Pickett Academy as Director of Student Support Services.  He was “co-director” with Dixie Saxon, who was employed as the Director for Instructional Services.  Each position was classified as an administrator position and compensated at the level of middle school assistant principal.  No one with the formal title of “principal” was assigned to Pickett Academy.  At some point during October 1999, Ms. Saxon transferred to another one of Respondent’s schools.  The Director for Instructional Services position previously held by Ms. Saxon was not filled.  Petitioner now brings forth this appeal regarding Respondent’s denial of his request for retroactive payment for the additional assignments and duties that he incurred because of the departure of the Director for Instructional Services, contending that he was actually the principal.  Additionally, during oral argument on the merits, Petitioner moved that the Commissioner take official notice of or include certain documents as a supplementation to the local record for consideration as part of this appeal.  
Supplementation of the Local Record


Section 7.057(c) provides in pertinent part as follows: 
In an appeal against a school district, the commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.
“The education code states that the Commissioner shall consider the appeal solely on the basis of the local record and may not consider any additional evidence or issue.”  Moses v. Fort Worth Independent School District, 977 S.W.2d 851, 854 (Tex. Civ. App. – Ft. Worth 1998 no writ).  The additional documents submitted by Petitioner are not part of the original local record.  In conducting a substantial evidence review, the “reviewing tribunal is restricted to that record, save any extraordinary circumstances and it may not re-weigh the evidence, find facts or substitute its judgment for that of the original tribunal.”  Ysleta Independent School District v. Meno, 933 S.W.2d 748, 751 (Tex. Civ. App. – Austin 1996 writ denied); citations omitted.  Petitioner must show extraordinary circumstances in order for the reviewing tribunal, in this instance the Commissioner of Education, to permit the supplementation of the original local record.  Petitioner has not done so.  Petitioner’s Motion to Take Official Notice or to Include Additional Relevant Evidence is denied and the documents were not considered.
Was Petitioner the Principal of Pickett Academy?


Respondent never assigned Petitioner the title “principal.”  However, Petitioner claims that he in fact served as a principal and should have been compensated as a principal.  Respondent argues that Petitioner was assigned the title assistant principal and was aware that his compensation would be that of an assistant principal.

The Texas Education Code defines the position of principal as follows: “The principal is the instructional leader of the school and shall be provided with adequate training and personnel to assume that role.”  TEX. EDUC. CODE § 11.202(a).  Section 11.202(b) specifies the duties of a principal.  Each school should have one person who is designated as the instructional leader of the campus; however, as here, other principal functions, such as student support services, may be assigned to another administrator.  When the Director of Instructional Services was reassigned, Petitioner became the sole director of Pickett Academy and became the instructional leader of the campus.   The two roles of a principal, instructional leadership and student support, merged, thus vesting Petitioner with the powers and authorities of a campus principal. Although Petitioner was never granted the title of Director for Instructional Services or principal, at the time of Ms. Saxon’s transfer, Petitioner became both the acting Director for Instructional Services and the acting principal.
Compensation


To determine what pay Petitioner should receive as acting Director for Instructional Services and acting principal for Pickett Academy, one must look at district policy and practice.  In this case, the district practice will solely be examined because no district policy governing the compensation of principals was included in the local record, precluding the possibility of its review by the Commissioner upon appeal.  TEX. EDUC. CODE § 7.057 (c).  Texas Education Code does not require any particular compensation for principals. Unlike classroom teachers
, counselors, librarians, and nurses, there is no minimum salary schedule for principals.  TEX. EDUC. CODE § 21.402.  Thus, the level of compensation for a principal is set by contract between the district and the educator.  In this case, before the Director for Instructional Services left, both co-directors were paid under the assistant principal salary schedules.  While Respondent mistakenly believed that the job of Director for Instructional Services at Pickett Academy was not a principal position under Texas Education Code section 11.202, its interpretation of its salary schedule is reasonable and is supported by past practice.  Petitioner is not entitled to retroactive compensation for his services as acting principal of Pickett Academy.
Conclusion


Petitioner failed to show extraordinary circumstances to permit the supplementation of the original local record; therefore, the additional documents have not been considered.  Upon the departure of the Director for Instructional Services, Petitioner became the acting Director for Instructional Services, and thereby, the acting principal of Pickett Academy.  Salaries are set by the district and in this case, Respondent’s interpretation of its own salary schedule is reasonable and supported by past practice.  Petitioner’s request for additional compensation for performing the duties of acting principal at Pickett Academy should therefore be denied.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner has jurisdiction over this appeal under Texas Education Code section 7.057.

2.
The Commissioner shall issue a decision based on a review of the record developed at the district level under a substantial evidence standard of review.  TEX. EDUC. CODE § 7.057(c).

3.
In order to supplement the local record, Petitioner must show extraordinary circumstances. 

4.
Petitioner has not shown extraordinary circumstances to support his request for a supplementation of the local record.

5.
The instructional leader of a school campus is the principal.  TEX. EDUC. CODE § 11.202(a).


6.
Each school must have a principal.


7.
Petitioner, as acting Director for Instructional Services was the instructional leader of, and thereby, the acting principal of Pickett Academy.  

8.
The Texas Education Code does not contain a minimum salary schedule for principals.


9.
A school district may reasonably develop and interpret its own salary schedule, policy and practice in regard to the compensation of principals.


10.
Respondent’s decision to deny Petitioner’s request for retroactive compensation for his work as acting principal at Pickett Academy during the 1999-2000 school year is not arbitrary or capricious and is supported by substantial evidence.
O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner 
of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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COMMISSIONER OF EDUCATION
� The definition of “classroom teacher” excludes full-time administrators.  TEX. EDUC. CODE §5.001(2).
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