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Statement of the Case


Petitioner, Dr. Mary Jane Garza, appeals the action of Respondent, Jim Hogg County Independent School District, concerning her grievance.  Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin, Texas.  Respondent is represented by Glen D. Levy, Attorney at Law, San Antonio, Texas. The Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s appeal be dismissed for lack of jurisdiction.  Exceptions and replies were timely filed and considered.
Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
The minutes of Respondent’s board meeting on October 26, 2000 read in part, “There was a motion by Humberto Gonzalez seconded by Noel Guerra to hire Dr. Mary Jane Garza for the position of superintendent at a salary of $82,000 per year on a 226 day 2 1/2 year contract.  Starting date of employment is on November 15, 2001, ending June 30, 2003.  Use of school car for business use and authorize the school attorneys to draw up a contract accordingly.  Motion carried with 7 votes.”
2.
At the November 15, 2000 board meeting, the minutes for the October 26, 2000 board meeting were approved.
3.
On November 15, 2000, Petitioner assumed the position of Respondent’s superintendent.  Petitioner was compensated according to the board’s vote on October 26, 2000.

4.
On November 15, 2000, counsel for the district presented Petitioner with a rough draft of a written employment contract that had spaces for signatures and provided that the offer for employment expired if not accepted by a date which was not yet filled in.

5.
On November 22, 2000, Petitioner visited the counsel for the district about her contract and presented one page of addendums to the draft contract.
6.
In December 2000, Respondent hired new legal counsel.

7.
In March 2001, the new legal counsel submitted his resignation.

8.
In April 2001, the board hired a law firm to prepare the superintendent’s contract.

9.
In July 2001, the district hired new counsel and consulted with the new counsel concerning the superintendent’s contract.

10.
On July 30, 2001, Respondent voted to terminate Petitioner’s employment effective immediately.

Discussion

Petitioner contends that Respondent terminated her contract as superintendent without notice and hearing.  Respondent contends that notice and hearing were not required because Petitioner did not have a written employment contract.
Written Contract


Respondent contends that since Petitioner does not have a written employment contract the Commissioner lacks jurisdiction over this case.  Petitioner alleges that the Commissioner has jurisdiction under both Texas Education Code section 7.057(a)(2)(A) and (B).  The Commissioner’s jurisdiction over alleged violations of employment contracts only extends to written employment contracts.  Tex. Educ. Code § 7.057(a)(2)(B).  In this case, there is no document that resembles a typical written contract.  Petitioner argues that the following board vote, which is reflected in the Board’s minutes for October 26, 2000, along with Petitioner’s performance and Respondent’s acquiescence constitutes a written contract:

There was a motion by Humberto Gonzalez seconded by Noel Guerra to hire Dr. Mary Jane Garza for the position of Superintendent at a salary of $82,000 per year on a 226 day 2 1/2 year contract.  Starting date of employment is on November 15, 2000, ending June 30, 2003.  Use of school car for business use and authorize the school attorneys to draw up a contract accordingly.  Motion carried with 7 votes.

Petitioner references Texas case law:

The doctrine is well settled that an instrument purporting to set forth the mutual obligations of the parties (as in the instant case) signed and performed by one of the parties and acquiesced in by the other is to be regarded as a written contract.

Ferguson v. Parker, 176 S.W.2d 768, 770 (Tex. Civ. App.-Dallas 1943, writ ref’d).  See Ford v. Culberson, 308 S.W.2d 855, 866 (Tex. 1958); Hudson Independent School District v. Lassiter, Docket No. 251-TTC-897 (Comm’r Educ. 1998).  The document at issue does set forth the mutual obligations of the parties.  Both parties performed according to the terms specified in the board minutes.  However, the document is not signed by either party.  Board minutes are the official record of a board’s action.  Davis v. Splendora Independent School District, Docket No. 152-R10-191 (Comm’r Educ. 1991).  They are approved by a board to verify the board’s actions.  While not signed in this case, board minutes require official action that is more formal than the requirement of a signature.  This would appear to indicate that Petitioner has a written employment contract.


However, there is some language in the motion that could lead to the conclusion that there is no written contract.  The reference to requesting a contract to be drafted raises questions as to the whether the board intended the contract to be drafted as a memorial of the concluded contract or as the contract itself.  The parties themselves may insist on the execution of signatures.  Simmons and Simmons Construction v. Rea, 286 S.W.2d 415, 418 (Tex. 1955).  The Court in Simmons found that the controlling issue was whether the parties intended to be bound by the instrument in question without the signatures of the parties.  Id. at 417.  The Court also found that this inquiry is often a fact question.  Id. at 418.  In the present case, the facts that lead to an inference that signatures were required are the language of the motion and the negotiations between the parties over terms.  The facts that lead to an inference that signatures were not required are both parties performing according to terms of the board minutes.  Bearing in mind that the Commissioner is to decide this case based on a substantial evidence review, it must be concluded that the intent of the parties was to be bound by the agreement only when it was signed.  While a preliminary ruling in this case found jurisdiction, that order indicated that the issue of whether Respondent had insisted on signatures remained unresolved.  After the parties had the opportunity for full briefing, it is concluded because the parties did not enter into a written employment contract, that the Commissioner lacks jurisdiction under Texas Education Code section 7.057(a)(2)(B)

School Laws of This State

Petitioner also contends that the Commissioner has jurisdiction under Texas Education Code section 7.057(a)(2)(A), which provides jurisdiction for violations of the school laws of this state.  Subchapter E of chapter 21 of the Texas Education Code applies to term contracts.  “Term contract” is defined to mean “any contract of employment for a fixed term between a district and a teacher.”  Tex. Educ. Code § 21.101(3).  Hence, if it were determined that Petitioner and Respondent had an oral contract for a fixed term, subchapter E of chapter 21 would apply to this case.  Based on the above analysis, it is concluded that there was no meeting of the minds as to the term of the contract since the contract was never signed.  While there was perhaps an oral contract between the parties, it was not for a fixed term.  Because this case does not concern a term contract under Texas Education Code chapter 21, subchapter E, the Commissioner lacks jurisdiction over this case under Texas Education Code section 7.057(a)(2)(A).
Conclusion


Because Respondent insisted on the signatures of both parties before the terms of agreement became binding and Petitioner never signed the agreement, there never was a written employment contract between the parties.  The Commissioner lacks jurisdiction under Texas Education Code section 7.057(a)(2)(B).  Because there was no agreement as to the term of the contract, even if there was an oral contract, there was no contract for a fixed term.  Since there was no contract for a fixed term, Texas Education Code chapter 21, subchapter E does not apply to this case.  The Commissioner lacks jurisdiction under Texas Education Code section 7.057(a)(2)(A).
Reply to Exceptions to the Proposal for Decision


Petitioner contends that the Commissioner cannot make findings of fact without holding a hearing and that estoppel applies.

Findings of Fact


Petitioner objects to Conclusion of Law No.4, which holds “The issue in this case of whether the parties intended the contract to be effective only when reduced to writing and signed is a fact question.”  Petitioner contends that because the Commissioner did not hold an evidentiary hearing, he could not make finding of fact on this issue.  While there is a section of the Proposal for Decision entitled, “Findings of Fact,” immediately underneath this title is the sentence, “The following findings of fact are supported by substantial evidence.”  In a Texas Education Code section 7.057 case, the Commissioner is directed to base his “decision on a review of the record developed at the district level under a substantial evidence standard of review.”  Tex. Educ. Code § 7.057(c).  To say that the determination of whether there was an intent to require the execution of a written fact issue is to say that the Commissioner must use the substantial evidence standard of review to determine whether such a fact is established.  
Estoppel

Petitioner contends that Respondent is estopped from contending that signatures were necessary.  Estoppel is an affirmative defense that must be pled.  19 Tex. Admin. Code § 1571041(b), Tex. R. Civ. Pro. 94.  Since Petitioner has not pled estoppel, the issue has not been properly raised.  Even assuming that estoppel were properly raised, Petitioner failed to demonstrate that estoppel occurred.  Petitioner has not shown a false representation or concealment of material facts.  Gulbenkian v. Penn, 252 S.W.2d 929, 932 (Tex. 1952).  Respondent passed a resolution that required the drafting and execution of a written contract.  The parties negotiated on the terms of that contract but never reached an agreement.  Respondent never claimed that a written contract was not necessary.  That negotiations continued indicates that both parties knew that a written contract was required.
Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Administrative Law Judge, I make the following Conclusions of Law:

1.
The Commissioner lacks jurisdiction to hear this cause under Texas Education Code section 7.057.

2.
A written contract at a minimum must be in writing; signed by one party; performed by one party; and acquiesced in by the other party.  However, if one party insists on signatures the contract is not binding until it is signed by both parties.
3.
The adoption of minutes by a board is the equivalent of a signature.
4.
The issue in this case of whether the parties intended the contract to be effective only when reduced to writing and signed is a fact question.
5.
Because Respondent insisted that the contract document be signed to be valid, and it was not signed by both parties, Petitioner and Respondent never entered into a written employment contract.
6.
Because Petitioner and Respondent never entered into a written employment contract, the Commissioner lacks jurisdiction under Texas Education Code section 7.057(a)(2)(B).

7.
A term contract under chapter 21, subchapter E of the Texas Education Code is “any contract of employment for a fixed term between a school district and a teacher.”  Tex. Educ. Code § 21.201(3).

8.
Because Petitioner and Respondent did not agree to be bound by the terms of the board’s resolution until the agreement was reduced to writing and signed, the parties did not have an oral employment contract for a fixed term.

9.
Because there was no oral contract for a fixed term, the Commissioner lacks jurisdiction over this case based on Texas Education Code section 7.057(a)(2)(A).
10.
Estoppel is required to be pled as an affirmative defense.  Since Petitioner has not pled estoppel, this issue has not been properly raised.  19 Tex. Admin. Code § 1571041(b), Tex. R. Civ. Pro. 94.

11.
This case should be dismissed for lack of jurisdiction.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner’s appeal be, and is hereby, DISMISSED for lack of jurisdiction.

SIGNED AND ISSUED this 5th day of NOVEMBER, 2002.
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