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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners, Troy D.  Baughn and Donald E.  Featherston, bring this appeal from the termination of their employment as support personnel by Respondent, Dallas Independent School District.  A pre-hearing conference was held on January 27, 1983 before Denise Howell Anderson, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners are represented by Mr.  Ernest Haywood, Attorney at Law, Dallas, Texas.  Respondent is represented by Mr.  Ben Niedecken, Attorney at Law, Dallas, Texas.

On May 25, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioners were employed with Respondent as support personnel with no contract.  Petitioners' employment with Respondent was terminated pursuant to Policy Nos.  4886 F.1.  and F.5.d.  in the Support Personnel Guide.

2.  A hearing before the Administrative Council concerning Petitioners' termination was held on August 6, 1982.  Petitioners attended the hearing and were given the opportunity to present witnesses and cross-examine witnesses presented by Respondent.  (Tr.  13.)

3.  Petitioners were each notified by letters dated August 9, 1982 of the Administrative Council's decision to uphold Petitioners' terminations.  (Resp.  Exs.  3, 10.)

4.  Petitioner Baughn requested an appeal to Respondent's Grievance Committee by letter dated August 11, 1982.  The letter stated, "I would like to file an appeal to the Grievance Committee on the decision of (sic) my termination.  I'm not guilty of the charges brought against me.  In my eighteen years of service to the Dallas Independent School District I have never received a (sic) unsuccessful report of my evaluation." (Resp.  Ex.  4.)

5.  Petitioner Featherston submitted a letter which was identical to Baughn's except that the term of service listed was two years.  (Resp.  Ex.  11.)

6.  Petitioner Featherston hand-carried his letter to the school office.  He was informed by the Coordinator of Support Personnel that there was no higher level of appeal for support personnel within the district.  (Tr.  16; Resp.  Ex.  11.)

7.  The coordinator of Support Personnel contacted Petitioner Baughn by phone on August 16, 1982.  At that time she notified Petitioner that there was no higher level of appeal for support personnel within the district.  (Tr.  10; Resp.  Ex.  4.)

8.  Petitioners filed a Petition for Review with the Commissioner of Education on October 12, 1982.  (Resp.  Ex.  5.)

Discussion
Any consideration of the merits of an appeal to the Commissioner of Education is contingent on the favorable resolution of the jurisdictional questions involved.  The jurisdictional question in these cases is whether or not Petitioners filed a notice of appeal or Petition for Review within thirty days of receiving actual notice of Respondent's final decision to terminate their employment and, if not, whether they had good cause for delaying that notice.  Petitioners received notice of the decision of Respondent's Administrative Council on August 9, 1982.  (See Finding of Fact No.  3).  At that time, Petitioners apparently believed that they were entitled to another appeal within the district.  (See Findings of Fact Nos.  4 and 5).  However, by August 16, 1982, both Petitioners had actual notice that they had no further avenue of appeal within the district.  (See Findings of Fact Nos.  6 and 7).

Section 71.02.030 of the rules of procedure for Hearings and Appeals Before the Commissioner provides:

Within 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal, notice of intent to appeal shall be sent to the Commissioner and the Board or officer rendering the decision or ruling or failing to act.

Section 71.02.040 states, in pertinent part, as follows: "A petition for a review and a motion of appeal may be incorporated in the same document."

Under these provisions, Petitioners should have filed either their Notice of Intent to Appeal or their combined Notice of Intent to Appeal and Petition for Review no later than September 15, 1982.  Although the Notice of Intent to Appeal and the Petition for Review may be combined, some document must be filed within thirty days of the date on which the complaining party had actual notice of the decision of which he is complaining.  Petitioners failed to comply with this procedural requirement and unless they are able to show good cause for the delay the Commissioner of Education is without jurisdiction to hear this appeal.  Petitioners and their counsel made no appearance at the pre-hearing conference.  Consequently, no good cause for the delay in the filing of the Petition for Review has been asserted or shown.  The Commissioner of Education is, therefore, without jurisdiction to hear this appeal.

Conclusions of Law
Having considered all evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner fo Education, I make the following Conclusions of Law:

1.  Petitioners had actual notice of Respondent's final decision to terminate their employment on August 16, 1982.

2.  Petitioners' combined Notice of Intent to Appeal and Petition for Review was filed on October 12, 1982.

3.  Petitioners failed to show cause for their tardiness in filing a Notice of Intent to Appeal.

4.  Petitioners' appeal should be DENIED.

O R D E R
Having considered all evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED this 11th day of July, 1983.

___________________________

RAYMON L.  BYNUM
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