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THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 11th day of April, 1984 is hereby AFFIRMED, and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  8th  day of SEPTEMBER, 1984.

__________________________________

PAUL MATHEWS, ACTING-CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  23rd  day of  May  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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Statement of the Case

Robert Lopez, Petitioner, appeals the decision of the El Paso Independent School District, Respondent, terminating his employment as a bus driver.  Mark W. Robinett is the Hearing Officer appointed by the Commissioner of Education to prepare a Proposal for Decision in this case.  Petitioner is represented by Jose Montes, Jr., Attorney at Law, El Paso, Texas.  Respondent is represented by Sam Sparks, Attorney at Law, El Paso, Texas.

On January 27, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on March 20, 1984.  A reply to Petitioner's exceptions was filed by Respondent on March 23, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner filed a Petition for Review on or about November 10, 1983, in which he alleged the following:
(a) That the Commissioner of Education has jurisdiction of this matter by virtue of Section 13.115 of the Texas Education Code, Chapter 13, Subchapter C.
(b) That he was notified by the school district that his employment was being terminated by a letter dated August 2, 1983.
(c) That he requested a hearing on the matter by letter dated August 16, 1983.
(d) That a hearing was conducted on August 29, 1983 before the Board of Trustees.
(e) It was his understanding that the Board "decided to request that the School District advise the Petitioner that he was not being rehired as a bus driver due to his driving record existing prior to his employment with the school district."
(f) "The Board of Trustees also advised the Petitioner to re-apply for employment with the School District but for a position other than that of bus driver."
(g) Subsequent to the hearing, he received a letter from the Director of Maintenance and Food Service Personnel "advising him that as a result of his driving record and performance as a part-time employee that he was not being offered employment for the 1983-84 school year."
(h) "The School District has also taken this position and stated these and other reasons for the Petitioner's termination before the Texas Employment Commission in disputing the Petitioner's eligibility for unemployment compensation."
2. The school district filed its response to the Petition for Review on or about November 30, 1983.  In Paragraph III of its Response, the district alleged that Petitioner had no
written contract of employment with THE EL PASO INDEPENDENT SCHOOL DISTRICT, . . . no certification by the Texas Education Agency as a teacher and . . . no right to tenure or continuing rights of employment under any policy of [the district].  Petitioner was a part-time employee employed at the will of [the district].
In paragraph IV, the district moved that this matter be dismissed because Petitioner had "alleged no appropriate jurisdictional basis for the docketing of this case."

3. On December 13, 1983, the Hearing Officer sent a letter to the parties, the substance of which reads as follows:
Respondent's Answer in relation to the above-referenced matter has been received.  In Paragraph IV of its Answer, Respondent "submits that Petitioner has alleged no appropriate jurisdictional basis for the docketing of this case and that this matter should be dismissed without hearing or further proceedings."
An examination of the Petition for Review reveals that Respondent's claim has merit.  Petitioner has not alleged a property interest in continued employment with the district stemming from contract or district policy; nor has he alleged facts which would indicate that his employment relationship with the district was severed for an impermissible reason.  Further, he has not alleged that the reasons given for the termination of his employment were not based in fact.  What Petitioner has alleged, stated simply, appears to be (1) that he would like to be rehired, and (2) that the reasons for the termination have been stated in different ways at different times by the district's representatives.
Therefore, I intend to recommend to the Commissioner of Education that this matter be dismissed unless Petitioner does either of the following by January 6, 1984:
(1) Submits a memorandum or brief explaining why his Petition for Review adequately states a claim for which the Commissioner can grant relief; or
(2) Files an Amended Petition for Review which sets forth facts which would support a decision in Petitioner's favor.
Please feel free to contact me if you have any questions concerning the procedure to be followed in this matter.
4. Petitioner filed a Memorandum in Support of Petitioner's Petition for Review on or about January 12, 1984.

5. Respondent filed a Response to Petitioner's Memorandum on or about January 18, 1984.

Discussion

In his Petition for Review, Petitioner alleges that the Commissioner of Education "has jurisdiction of this matter by virtue of Section 13.115 of the Texas Education Code, Chapter 13, Subchapter C." The Title of Subchapter C, however, is "Teacher's Employment Contracts." Every section of that Subchapter refers to teachers.  Nowhere in the subchapter or elsewhere in the code is a definition of "teacher" which would encompass the position of bus driver.  If the Commissioner has jurisdiction in this case, therefore, it is from some other source.

In his memorandum, Petitioner suggests that school district policy constitutes the source, because the District's Employees Handbook, on page 54, states - - without making any distinction between teachers under contract and other employees - - that
[t]he Board of Trustees has the power to dismiss any employee as outlined in the Texas Education Code, Chapter 13, Subchapter C, Section 13.105 and 13.110.  Any hearing or appeal must follow the procedure as outlined in the Texas Education Code, Chapter 13, Subchapter C, Sections 13.112 and 13.115.
Although a local school district may decide to give all of its employees the right to a Chapter 13 type hearing, the district cannot, by doing so, create a right to appeal the district's decision pursuant to that hearing to the Commissioner of Education.  The jurisdiction of the Commissioner is established by statute or State Board of Education Policy, not by local school board policy.  The only statute or State Board policy even arguably applicable to Petitioner's claim is Tex. Educ. Code Ann. §11.13(a) (Vernon 1972), which entitles a person "aggrieved" by any action or decision of a local board of trustees to appeal to the Commissioner.

In order for Petitioner to be considered "aggrieved" under §11.13(a), he must have been denied a legal right by some act or failure to act on the part of the Board.  Knoflicek v. Hitchcock ISD, Docket No. 155-R1-681, p. 6 (Decision of the Commissioner, November 1982); Elder v. Hardin ISD, pp. 6-7 (Decision of the Commissioner, November 1982).  Petitioner would be "aggrieved," for example, if he were being deprived of employment to which he was entitled by virtue of a contract with the district for the 1983-84 school year; if Petitioner were to allege and prove that the school district deprived him of such employment without just cause for doing so, the Commissioner would be authorized to order the district to reemploy Petitioner.

Petitioner's pleadings, however, suggest no deprivation to Petitioner of anything to which he is legally entitled.  At most, they indicate that his understanding of the reasons for his termination by the School Board is different from the reasons articulated by representatives of the district to him and to the Texas Employment Commission.  If the district's representatives are indeed misrepresenting the Board of Trustees' action, they are accountable to the Board, and it is the Board, not the Commissioner of Education, which should act on Petitioner's complaint.  If the district's representatives are accurately representing the Board's action, there is no merit in the complaint.  Either way, this is not a case which falls within the Commissioner's jurisdiction.
Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner is not a "teacher" for the purpose of Tex. Educ. Code Ann. §13.115 (Vernon 1972).

2. A local school district's policy cannot confer jurisdiction on the Commissioner of Education in cases in which the Commissioner would not otherwise have jurisdiction.

3. Petitioner's pleadings allege no facts from which it can be concluded that he is "aggrieved" by any action of El Paso ISD for the purposes of Tex. Educ. Code Ann. §11.13(a) (Vernon 1972).

4. The Commissioner of Education is without jurisdiction to hear this appeal.

5. Petitioner's appeal should be DISMISSED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DISMISSED.

SIGNED AND ENTERED the  11th  day of  April  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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