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DECISION OF THE COMMISSIONER
Statement of the Case
Joseph W.  Kahler, Petitioner, brings this appeal seeking a determination that he is entitled to a contract with Del Valle Independent School District.

Rebecca Elliott, the Hearing Officer appointed by the Commissioner of Education, conducted a hearing on December 3, 1984.  Petitioner was represented by Dianne E.  Doggett, Attorney at Law, Austin, Texas.  Respondent was represented by William L.  Bednar, Jr., Attorney at Law, Austin, Texas.

On February 11, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on March 13, 1986.  Respondent's Reply to Petitioner's Exceptions was also filed on March 13, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  During the summer of 1984, Petitioner submitted an application for employment with Respondent.  (Tr.  27-30).

2.  Respondent's Principal, Mr.  Reuss, and Personnel Director, Mr.  Heallen, interviewed Petitioner and asked him to sign a contract form.  (Tr.  71-74).

3.  On August 14, 1985 Petitioner signed Respondent's One Year Teacher Term Contract form and left it with the personnel director's secretary.  (Tr.  33; Pet.  Ex.  2).

4.  Petitioner reported to work on Monday, August 21, 1985 and taught in Respondent's school through the remainder of that week.  (Tr.  35-36).

5.  On August 27, 1985, Petitioner taught until approximately 2:00 p.m.  when he was called to a meeting with Mr.  Reuss and Mr.  Heallen.  Mr.  Reuss and Mr.  Heallen questioned Petitioner about his student teaching experience and then informed Petitioner that they were relieving him of his teaching duties.  (Tr.  108-09).

6.  Respondent's Board of Trustees never took any action concerning Petitioner.  (Tr.  117).

Discussion
Petitioner makes three distinct claims: (1) violation of procedural due process; (2) violation of substantive due process; and (3) breach of contract.  See Petitioner's Post Hearing Brief, p.  8.  To succeed on the breach of contract claim, Petitioner must first show the existence of some sort of contract.  A teacher's employment contract in Texas is not simply a matter between the teacher and the school district.  Teacher employment in Texas is carefully regulated by state law.  Authority to employ and discharge teachers is reposed in the boards of trustees, and a board may not delegate this authority.  Fromen v.  Goose Creek Independent School District, 148 S.W.2d 460, 465 (Tex.  Civ.  App.  - - Galveston 1941, writ dism'd judgmt cor.); Williams v.  Laneville ISD, Docket No.  77-R-85, pp.  2-3 (Comm'r Educ., July 1978).  Thus, Petitioner could not have had a contract with the district unless the Board of Trustees acted to approve the contract.  Respondent's Board did not act on Petitioner's employment (See Finding of Fact No.  6); therefore, Petitioner's claim for breach of contract must fail.

Petitioner's due process claims do not necessarily require a showing of a contract.  The Fourteenth Amendment provides, in pertinent part, that no State shall "deprive any person of life, liberty, or property, without due process of law.  .  .  ." U.S.  Const.  amend.  XIV, §1.  The scope of interests protected as property is broad, but not infinite.

To have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it.  He must have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.  Board of Regents of State Colleges v.  Roth, 408 U.S.  564, 577 (1972).

Thus, an essential element of Petitioner's due process claims is a showing of some legitimate claim of entitlement to the benefits of employment with Respondent.  As discussed above, only the Board could employ Petitioner, so only the Board could create for Petitioner any entitlement to employment beyond the first Board meeting after Petitioner began teaching.  Furthermore, "every man is conclusively presumed to know the law." Morris v.  Reaves, 580 S.W.2d 891, 893 (Tex.  Civ.  App.  - - Houston [14th Dist.] 1979, no writ).  This presumption applies to teachers' knowledge of the laws governing their contracts.  Ratcliff v.  Buna Independent School District, 46 S.W.2d 459, 461 (Tex.  Civ.  App.  - - Beaumont 1932, no writ).  Therefore, Petitioner cannot argue that he did not know that only the Board could employ him.

In the absence of any contract or other entitlement to continued employment there is no need to address the other issues raised in the Petition for Review and Answer.

Conclusions of Law
After due consideration of the evidence, matters officially noticed and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner had no contract or other legitimate claim of entitlement to the benefits of continued employment with Respondent.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 12th day of September, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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