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DECISION OF THE COMMISSIONER
Statement of the Case
Frank Bice, Petitioner, appeals the decision of the Board of Trustees of Andrews Independent School District, Respondent, affirming the decision of its Career Ladder Committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner is represented by Rick Arnett, Attorney at Law, Austin, Texas.  Respondent is represented by Laura Groce, Attorney at Law, Austin, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D.  Swartz.

On July 7, 1986, the Hearing Officer issued a Proposal for Decision recommending that the State Commissioner of Education deny Petitioner's appeal.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 6, 1986.  Respondent's reply to Petitioner's exceptions was filed on August 21, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was a teacher of physical education in Andrews ISD with a baccalaureate degree in biology and a Master's degree in education at the time he applied to the Career Ladder Committee for placement on level two of the career ladder for the 1984-85 school year.  (Resp.  Ex.  2).

2.  Petitioner was denied placement on level two of the career ladder for the 1984-85 school year based upon the Career Ladder Committee's determination that Petitioner did not meet the educational requirements for placement.  This decision was affirmed by the Board of Trustees.  (Tr.  pp.  20, 31)

3.  In order to be considered for career ladder placement with a baccalaureate degree in Andrews ISD, a teacher must have (a) nine semester hours of higher education course work; (b) 135 hours of advanced academic training; or (c) an equivalent combination so that 15 hours of advanced academic training is equivalent to one semester hour.  (Resp.  Ex.  1).

4.  In order to be considered for career ladder placement with a Master's degree in education in Andrews ISD, a teacher must have either (a) twelve semester hours in a subject listed in 19 TAC Chapter 75; or (b) twelve semester hours in a combination of subjects listed in 19 TAC Chapter 75.  (Resp.  Ex.  1).

5.  Andrews ISD's policy regarding career ladder criteria for higher education course work provides the following:

Higher education course work and advanced academic training must be related to job assignment in one of the following ways:

1. as instruction in the subject taught, a subject for which certification is held that is one of the elementary or secondary curriculum areas identified in 19 TAC Chapter 75, a subject or area to be taught that has been designated by the State Board of Education or the local school district as an area or field of acute teacher shortage and for which the teacher has on file with the district a college/university plan for certification, or a teaching endorsement or delivery system approved by the State Board of Education or other delivery systems, which category must account for at least 50 percent of the course work;

2. as instruction for the student taught such as specialized instruction for the gifted and talented student, the handicapped student, the culturally different student, teaching-learning theories and strategies, and the evaluation and reporting of student achievement; or

3. as instruction in specific classroom management, knowledge, skills, and applications such as discipline, individualized instruction, teacher excellence training, and the utilization of media and high technology in the classroom.

(Resp.  Ex.  1).

6.  Andrews ISD adopted 19 TAC Chapter 75 for its local guidelines as it related to curriculum.  (Tr.  p.  17).

7.  Petitioner's courses for which the Career Ladder Committee did not give credit are the following:

(1) Advanced Seminar in Theories of Administration Ed.  6306

(2) Curriculum Development in Secondary Schools Ed.  6305

(3) Educational Statistics Ed.  539

(4) Administration and Utilization of Modern Media in Education Ed.  538A

(5) History and Philosophy of Education G.  435

(6) Graduate Orientation Ed.  535

(7) Problems in Physical Education P.E.  535

(Resp.  Ex.  2).

8.  The district's superintendent, Bob Henderson, obtained information regarding three of Petitioner's courses from the former dean of education and certification officer of Sul Ross State University, the institution where those courses were taken by Petitioner, in a letter dated August 16, 1986.  That letter provided the following information:

Ed.  538a, which now is numbered Ed.  5309, is a course which was used for certification as a principal prior to 1972 and as certification in mid-management after 1972.  This course consisted of two major components.  First, the student learned how to purchase, inventory, manage, care for and repair audio-visual equipment.  The second component of the course dealt with the actual use of audio-visual equipment so that the student could both use the equipment and serve as an instructional leader with teachers.

Ed.  539, which is now Ed.  5310, is a course in educational statistics which no longer is a part of the administrative certification program coursework.  The course currently is required for certification in counseling and as an educational diagnostician.

Ed.  6305, which has been deleted from the course inventory along with an elementary curriculum course which was numbered Ed.  7304, was required for certification as a principal.  This particular course, which now is replaced by a curriculum course which covers grades K-12, dealt with the theory, development and evaluation of curriculum at the secondary level.

(Resp.  Ex.  5).

Discussion
Petitioner asserts that the school district acted arbitrarily and capriciously in affirming the Career Ladder Committee's decision not to place Petitioner on level two of the career ladder for the 1984-85 school year.  According to Petitioner, the Career Ladder Committee erroneously did not give credit to Petitioner for several courses Petitioner submitted in his career ladder application and therefore, wrongfully excluded Petitioner from level two consideration.  Petitioner contends that he has met the educational requisites for level two career ladder placement under both the baccalaureate degree or the Master's degree in education requirements.  Consequently, Petitioner maintains that the Respondent failed to comply with state law and State Board of Education rules in determining that Petitioner's courses did not meet the minimum requirements.

The applicable statute regarding higher education course work and advanced academic training governing career ladder placement during the 1984-85 school year was Section 13.315 of the Texas Education Code.  That section provides, in pertinent part:

(a) Higher education course work and advanced academic training must relate to the general subject area taught and must be accredited by the board.

As previously mentioned, Petitioner is a teacher of Physical Education.  However, none of the courses listed by Petitioner as higher education course work which were not given credit (with the exception of Problems in Physical Education which was not given credit because it was taken prior to Petitioner's obtaining his baccalaureate degree) are related to the subject area of physical education.  Consequently, Respondent complied with the applicable state law when it did not grant Petitioner credit for the courses he proffered as higher education course work, because such courses did not relate to the subject matter taught.

However, Petitioner asserts that since the Respondent adopted the State Board rules as its criteria for determination of eligible course work, its decision must be reviewed under the principles set forth in those rules as opposed to the more general statements in Section 13.315 of the Education Code or the Explanations and Interpretations document issued by the Agency in 1984.  Additionally, Respondent admits that its policy regarding higher education courses as they pertain to the career ladder essentially parallels House Bill 72 and Tex.  Admin.  Code §149.71(d) (Tr.  p.  12).

While it is true that the Respondent's local guidelines regarding higher education course work parrots Section 149.71(d) of the State Board rules, this section was not effective until the 1985-86 school year.  However, a school district, in its discretion, could adopt the language of this section as its local guidelines for the 1984-85 school year.  By doing so, the district would be doing its teachers a service, in essence, because Section 149.71 is less stringent than Section 13.315 of the Texas Education Code as to what qualifies as higher education course work.  Additionally, in adopting this section as its local criteria, the district is entitled to give its own interpretation to its local guidelines as long as it does not abuse its discretion.  The construction of a school district policy is best left to those persons who formulated and are charged with administering the policy, as long as the construction adopted is reasonable.  Towles v.  Midland ISD, No.  027-R1b-1083, p.  6, (Comm'r Educ., June 1984).

Assistant Superintendent henderson, the Chairman of the Career Ladder Committee, stated the reasons Petitioner's courses were not given credit for career ladder purposes.  He testified as follows:

A The first course listed, "Advanced Seminar on Theories of Administration", was an administrative course.  "Curriculum Development in Secondary Schools" is another administrative course designed for Principals, Curriculum Directors and Supervisors

"Educational Statistics" is another administrative type course designed for Administrators, Supervisors, Counselors, Educational Diagnosticians.  "Administration and Utilization of Modern Media in Education" is another administrative type course that deals with the evaluation, selection, purchasing, maintenance and repair, supervision of media.

"History and Philosophy of Education", it was more a matter, in some of these - - is that we could not find any category in which they would qualify rather why they did not.  They just didn't fit any of the criteria established by the State Board and "Eastern Philosophy of Education" had nothing to do directly with the classroom instruction of students.

"Graduate Orientation" is in the same category.  It doesn't fit any of the criteria.  "Problems in P.E." appears to be what this one is.  "Problems in Physical Education" is what's listed on the transcript and this was prior to granting of the B.S.  Degree.

Q You did give credit for the last two?

A  Yes; "Competitive P.E." and "Problems in Health Ed".  That's six.

*        *        *

Q  With a Baccalaureate Degree, how many did he need?

A  He needed nine.

(Tr.  pp.  21, 22).  Henderson also testified that with respect to Petitioner's driver's education courses which were not given credit, "Driver's Education at the time that the Career Ladder Committee made its decision was not a part of Chapter 75." (Tr.  p.  23).

With regard to whether or not Petitioner would have qualified with a Master's degree in education, Henderson stated the following

A No, he still would be, at the very best, three hours short; possibly six.

Q Why do you say that? Tell us why you say three and then why you say six?

A  There's some question about whether higher education course work can qualify under either plan if it's earned prior to the Bachelor Degree.  Even giving the benefit of the doubt there, we have "Problems of Physical Education," three hours, "Competitive P.E.", three hours, "Problems in Health Education", three hours.  That's only nine hours that would qualify under the ....

Q That nine hours is only if you ignore the interpretation regarding earning credit only after the Baccalaureate?

A Yes.

Q Under the interpretation regarding earning credit only after Baccalaureate, how many hours would he have?

A  He would have six.

Q Again, how many must you have under the Master's of Education?

A You have to have 12.

(Tr.  pp.  33-34).

In this instance, the Respondent, in interpreting its local guidelines, found that Petitioner's courses were not entitled to credit as higher education course work because his course work was in the area of driver's education and mid management - - not physical education.  This construction of its career ladder level two placement guidelines is a reasonable interpretation and, therefore, the Respondent did not act arbitrarily and capriciously in upholding the career ladder committee's decision not to place Petitioner on level two for the 1984-85 school year.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Andrews Independent School District did not act arbitrarily and capriciously or in bad faith in not placing Petitioner on level two of the career ladder for the 1984-85 school year, because it reasonably found that Petitioner did not submit enough courses which met the applicable requirements to be considered higher education course work for career ladder purposes.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of February, 1987.

___________________________

W.  N.  KIRBY
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