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DECISION OF THE COMMISSIONER
Statement of the Case
Darren Bean, Petitioner, through next friend, Beverly Johnson, brings this appeal from a decision of the Board of Trustees of the Spring Independent School District, Respondent, imposing the disciplinary sanction of a twenty-one (21) day assignment in an alternative education program.  Petitioner is alleged to have possessed marijuana on April 30, 1985, on the Spring High School campus in violation of school policy.  A local hearing was provided Petitioner on May 14, 1985 from which he appeals.  On September 9, 1985, oral argument was heard by a hearing officer appointed by the State Commissioner of Education.  Petitioner filed his Petition for Review on September 9, 1985 and Respondent filed its Answer on the same day.

The Hearing Officer issued a Proposal for Decision on September 19, 1985, recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Respondent's Exceptions to the Proposal for Decision and Petitioner's Reply were filed respectively on October 15 and 28, 1985.  Respondent filed a Response to Petitioner's Reply to Respondent's Exceptions on November 14, 1985.  At the Hearing Officer's request, both parties filed additional briefs on the matter in December 1985.

On April 15, 1986, the Hearing Officer issued an Amended Proposal for Decision in lieu of the Proposal for Decision issued on September 19, 1985, recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Amended Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Amended Proposal for Decision on May 9, 1986.  Respondent's Reply to Petitioner's Exceptions to the Amended Proposal for Decision was filed on May 30, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that Respondent contracts with an independent firm, Security Associates International (SAI), which provides "sniffer dogs" to help locate controlled substances on the school campus.  On April 30, 1985, a search was conducted on the school campus by Mary Meyer-Guzman, an employee of SAI.  Ms.  Meyer-Guzman is a contraband detection dog handler.  The detection dog used by Ms.  Meyer-Guzman in her search alerted on a vehicle parked in the school's parking lot.  The vehicle was identified as belonging to Petitioner.  Petitioner, who was at that time in class, was called to the scene and was present when Ms.  Meyer-Guzman made a search of the vehicle.  Petitioner consented to the search.

2.  At a hearing held on May 14, 1985 before the Board of Trustee's designee, Ms.  Meyer-Guzman testified that she requested Petitioner to unlock the door on the driver's side of the vehicle.  Petitioner put the key in the lock, then represented to Ms.  Meyer-Guzman that the door was unlocked.  (Tr.  40).

3.  It is undisputed that, while searching the vehicle, Ms.  Meyer-Guzman located a green leafy substance which she described as "tiny pieces of residue" on the floorboard behind the main seat of Petitioner's vehicle.  Ms.  Meyer-Guzman also found an item that appeared to be a marijuana stub in the vehicle's ashtray.  Ms.  Meyer-Guzman placed the items in a cellophane baggie, sealed it with a white adhesive sticker and delivered it to Assistant Principal Travis Sherman.  Mr.  Sherman returned the cellophane baggie to Ms.  Meyer-Guzman in order that a lab analysis could be performed on the baggie's contents.  (Tr.  5, 14, 22, 40, 41, 50).

4.  It is undisputed that, on May 3, 1985, Ms.  Meyer-Guzman turned over the cellophane baggie which she received from Mr.  Sherman to Deborah Ann Farmer, operations manager of SAI.  Ms.  Farmer opened the cellophane baggie by tearing the sticker which sealed it and removed the cigarette-like stub from the baggie.  She measured the stub to be 1/4 inch by 1/4 inch.  Ms.  Farmer unrolled the cigarette paper and found a green leafy substance.  She placed the cigarette paper and substance back in the cellophane baggie, resealed it, folded it over and "scotch-taped" it together.  Ms.  Farmer then placed the baggie in Steve Blumenthal's locked desk drawer.  (Tr.  52, 53).

5.  It is undisputed that Mr.  Steve Blumenthal is general manager of continental operations at SAI.  Although Mr.  Blumenthal is not a chemist, he performed the lab test on the contents of the baggie.  Mr.  Blumenthal has worked at SAI for six years and received on-the-job training at SAI and also had training from Becton-Dickinson Corporation in the testing of substances.  Becton-Dickinson Corporation produces the reagents used in testing marijuana.  (Tr.  54-59).

6.  It is undisputed that, on May 6, 1985, Steve Blumenthal examined and tested the contents from the cellophane baggie which he secured from his desk drawer.  Mr.  Blumenthal determined that the weight of the green leafy substance and cigarette paper was 11 milligrams.  Mr.  Blumenthal performed a chemical test by using the Dugenois-Levine Reagent on the green leafy subtance and on a piece of charred stem.  In Mr.  Blumenthal's opinion, the test he performed indicated the presence of tetrahydrocannabinol, which is the psyco-active ingredient in marijuana.  The green leafy substance and the charred stem were consumed during the testing process.  (Tr.  55, 56, 58).

7.  Petitioner owns the truck in which the contraband was discovered, and drove the truck to school that day.  The truck bore a parking sticker registered in Petitioner's name.  (Tr.  3, 61, 65; Pre-hearing Conference, p.  7).

8.  Respondent's School Board Policy FNC Local, Amended December 11, 1984, defines a Class B breach of discipline as follows:

Sale, distribution, possession or use of drugs as defined by the Controlled Substance Act, Article 4476-15 or as defined by Section 812, Schedules I-IV or Title 21, United States Code, Section 801, including but not limited to marijuana, any narcotic drug, any hallucinogen, any stimulant or any depressant.  (Tr.  Ex.  A-2).  [Emphasis added]

9.  Petitioner was found guilty of violating the above-referenced School Board policy, and was assigned twenty-one (21) days in an alternative education program.  (Tr.  9-10; Minutes of the Board of Trustees of Spring Independent School District, August 27, 1985, p.  4).

10.  Petitioner has previously been disciplined in the same school year for a Class B violation, namely, possession of intoxicating beverages on the school campus.

Discussion
Respondent's policy concerning possession of marijuana is contained in School Board Policy FNC Local, amended December 11, 1984, as more fully set out in Finding of Fact No.  8 above.

Petitioner raises objections to both the interpretation of this policy and Respondent's authority to promulgate the policy.

With respect to the interpretation of the above-referenced policy, Petitioner argues (1) that the policy requires knowing or intentional possession, thus putting a burden on Respondent to prove a mental state, (2) that the policy incorporates not only the definitions contained in the Controlled Substances Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  4476-15, §§1.02, 2.03 (Supp.  1986), but also the requirement found in §4.051 of the Act, that the amount of marijuana in possession be a "usable" amount before any violation can be found, and (3) that the presence of the substance in a vehicle is not "possession" within the meaning of the school policy or, if so, that the vehicle must be shown to have been under the sole control of the student charged with possession.

With respect to Respondent's power to promulgate the policy, Petitioner argues that Respondent acted ultra vires in establishing a rule against possession that (4) does not require some element of intent or knowledge, and (5) applies to possession of unusable amounts of marijuana.

Concerning (1) and (4) above, Respondent counters that the policy does not explicitly require any mental state, and that no such requirement should be implied by the agency.  This issue will not be reached for the reason, discussed below, that substantial evidence exists to support a conclusion that Petitioner knowingly possessed the contraband.  It does not appear from the record that Petitioner's lack of knowledge of the presence of marijuana in his truck was irrelevant to Respondent; rather, it appears, as discussed below, that Respondent chose not to believe Petitioner's claim that he was unaware of the marijuana in his truck.

With regard to (2) above, in order for Petitioner's interpretation of Respondent's policy to be followed here, it must first be shown that Respondent's interpretation of its own policy is unreasonable.  Towles v.  Midland Independent School District, No.  027-R1-1083, pg.  6 (Comm'r Dec., June 1984); Wood v.  Strickland, 420 U.S.  308, 325 (1975).  It appears that a literal reading of the policy (see Finding of Fact No.  8) reasonably supports Respondent's interpretation, because art.  4476-15, §1.02, which defines "marijuana," does so only in terms of the substance, without regard to the amount.  Moreover, possession is defined in the same section as "actual care, custody, control or management." Respondent's interpretation being reasonable, the State Commissioner of Education is bound by that interpretation.  Id.

With regard to (3) above, Respondent clearly considers it to be possession if the substance is contained within a vehicle parked on campus and belonging to a student.  Again, this is a reasonable interpretation - - one that comports with the definition of possession contained in §1.02(34) of the Controlled Substances Act, see also Johnson v.  State, 658 S.W.2d 623 (Tex.  Cr.  App.  1983) - - and this interpretation will not be disturbed here.

Finally, even if Petitioner is correct in supposing that Respondent only has a legitimate interest in regulating the possession on campus of usable amounts of marijuana, there is no showing in the record that 11 milligrams is an unusable amount.  The argument that 11 milligrams is an unusable amount was not presented to Respondent below.  There is, therefore, no evidence of that fact and nothing to review here.  Beaumont ISD v.  Windsor Drive Petitioners, No.  150-R6-684, at 7-8 (Comm'r Educ., July 1985).

Petitioner also claims there is insufficient evidence to support a finding that Petitioner possessed the marijuana.  However, our review is limited to determining whether Respondent's finding of possession is supported by substantial evidence.  Of course, evidence may be substantial and yet great ly preponderate the other way.  Lewis v.  Metropolitan Sav.  & Loan Assoc., 550 S.W.2d 11 (Tex.  1977).

It appears from the undisputed facts set out above that the evidence of knowing possession amounts to more than a mere scintilla, and is substantial.  Purolator Courier Corp.  v.  Railroad Com.  of Texas, 548 S.W.2d 486 (Tex.  Civ.  App.  1977, writ ref'd n.r.e.).  Petitioner owned the truck in which the contraband was found, and drove the vehicle to school on the day the contraband was discovered.  The drug was discovered in the ashtray of the truck, which bore a parking sticker registered in Petitioner's name.

Petitioner offered several alternative hypotheses as to how the marijuana could have come to be in the truck without his knowledge.  However, Respondent is the primary judge of the credibility of witnesses, and its determination in this regard will not be disturbed here.  Jose Moreno v.  Harlingen Consolidated Independent School District, No.  002-R8-984, at 8 (Comm'r Educ., November 1984); Weidel v.  Hoffman, 269 S.W.2d 945, 948-49 (Tex.  Civ.  App.  1954, writ ref'd n.r.e.)

Petitioner cites the case of Woodmansee v.  New Caney Independent School District, No.  159- R5-582 (Comm'r Educ., 1982), as support for its position that the evidence of possession is insufficient.  In Woodmansee, however, the vehicle in which contraband was discovered was not owned by the student accused of possession.  This prompted the Commissioner, who recommended granting the appeal in that case, to note: "[T]he result might well have been different if either the student had owned the vehicle he had driven to school that morning or had been the only driver of the vehicle recently, (or, perhaps, the primary driver generally)..." It is also noteworthy that at the time of the Woodmansee case, there was no substantial evidence review; rather, the agency determined facts based on the record developed at the agency.

Finally, Petitioner argues that the punishment - - 21 days of attendance at the alternative education center - - was imposed without first having exhausted all other reasonable alternatives.  (See Finding of Fact No.  11).  Respondent counters this by saying that any lesser punishment was not reasonable under the circumstances, particularly in view of Petitioner's previous Class B breach of the District's rules.  Suffice it to state that Respondent's decision concerning punishment was not arbitrary and capricious.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education may substitute his judgment for that of the Board of Trustees of Spring Independent School District only when the Board's decision is arbitrary, capricious, unlawful, or not supported by substantial evidence.  19 TAC 157.68(g).

2.  Appeals by or on behalf of a student against a local school district shall be reviewed under a substantial evidence standard of review.  Texas Education Code, Sec.  11.13 (Supp.  1986).

3.  The decision of the Board of Trustees of Spring Independent School District is neither arbitrary nor capricious, and is supported by substantial evidence.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 3rd day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on before the under-signed Petitioner's Motion for Rehearing and Respondent's Reply to Motion for Rehearing, filed in the above-styled and numbered matter; and, after consideration to matters of record, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 18th day of December, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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