
DOCKET NO.  050-SE-1282

JASON A., BNF MARGARET
§
BEFORE A SPECIAL

AND PAUL A., PETITIONER
§



§


VS.
§
EDUCATION HEARING OFFICER


§


LA MARQUE INDEPENDENT SCHOOL
§

§


DISTRICT, RESPONDENT
§
FOR THE STATE OF TEXAS

DECISION OF THE HEARING OFFICER

Statement of the Case
Jason A., a handicapped child, by his parents and next friends, Margaret and Paul A., commenced this consolidated action against the La Marque Independent School District.  Petitioner appeals certain decisions of the Admissions, Review and Dismissal Committee (ARD) made on November 30, 1982, January 14, 1983 and February 22, 1983, regarding appropriate placement and related services for Jason.  Specifically, Petitioner is requesting the School District to pay for the residential cost component of their emotionally disturbed and learning disabled son at Galveston County Memorial Hospital.  Respondent School District has refused to pay such costs, arguing that residential placement and other related services requested by Petitioner were not required to meet the educational needs of the child and that his placement at the hospital was for medical reasons and not his educational need.

Petitioner's requests for administrative hearings were filed pursuant to the provisions of the Education for All Handicapped Children Act of 1975, 20 U.S.C.  §1400, et.  seq., and 19 TEX.  ADM.  CODE §89.201, et.  seq.

The hearing commenced on March 10, 1983 and concluded on March 11, 1983.

Based on the evidence presented at the hearing, this Hearing Officer makes the following findings of fact:

FINDINGS OF FACT
1.  Petitioner, Jason A., a thirteen year old male, residing in Galveston County, Texas, brings this action through his parents, Margaret and Paul A.

2.  Respondent, La Marque Independent School District (LMISD) is a political subdivision of the State of Texas and a legally constituted independent school district within Galveston County, Texas.

3.  For educational purposes, Jason resides within the jurisdictional authority of the LMISD.

4.  Jason has a history of non-appropriate behavior in the home enviroment and in the classroom.  Such behavior included fighting, failure to perform classroom work, talking back to teachers, and other forms of belligerent and unruly behavior.  [Petitioner's Exhibit #10 (hereinafter P.  Exh #)].

5.  In March, 1982, Jason was admitted to the psychiatric unit of Memorial Hospital Galveston County (Hospital) at the request of his parents and on the recommendation of Dr.  Nancy Schnautz, psychiatrist and medical director of the child psychiatric unit, following an episode during which Jason became very angry, threatened to burn down his house, became somewhat aggressive and ran away from home.  [P.  Exh #10, 17, page 13; Hearing Transcript, page 85 (hereinafter referred to as T.__)].

6.  He was medically diagnosed when he entered the hospital as displaying an Attention Deficit Disorder without hyperactivity (DSM III, 314.00), an Overanxious Disorder (DSM III, 313.00), and a Conduct Disorder, Socialized Non-aggressive (DSM III, 312.21).  [P.  Exh.  #10; T.  55].

7.  The Hospital is located within the jurisdictional boundaries of LMISD.  By agreement between the Hospital and LMISD, a hospital educational unit is provided by LMISD for the education of student-patients while at the Hospital.  [P.  Exh.  #13; T.  34-36].  The Hospital unit school is operated by the Special Education Division of LMISD for the benefit of all student-patients including those who are not residents of LMISD.  For operating this school, LMISD receives impact funds from the Texas Education Agency to offset the financial "impact" this facility (Hospital) has on the Respondent School District.  [T.  341].

8.  Most of the background information regarding Jason's educational progress was not furnished to this Hearing Officer by virtue of a settlement agreement between the parties involving a prior administrative proceeding.  However, during Jason's stay at the hospital, he received academic instruction from the LMISD Hospital unit school solely because of his hospital placement.  [T-27].  Because of this settlement agreement between the parties, Jason was referred for special education services in the latter part of September, 1982.

9.  Jason was the only LMISD student admitted to the Hospital.  Because of this unique situation, the parties to this action agreed to form an assessment committee to monitor Jason's progress and to make recommendations to the ARD Committee concerning Jason's educational plan.  [T-60].  This committee consisted of Dr.  John Carter, a psychologist, Dr.  Nancy Schnautz, Jason's physician, and Glenda Gordon, educational diagnostician.  [T-24, 60-61].  The committee met on September 27, 1982, to review assessment data and to make recommendations to the ARD Committee meeting on October 1, 1982.  The Assessment Committee recommended to the ARD Committee that (1) Jason met the current Texas Education Agency (TEA) eligibility criteria as an emotionally disturbed and learning disabled child; (2) that the ARD Committee review Jason's progress in his current placement (Hospital unit school) during the week of November 1, 1982, and (3) that as educational goals for Jason, he attend classes, complete 80% of each daily assignment for each subject area presented and that other goals be set based on the results of diagnostic testing.  [P.  Exh.  #8].

10.  The assessment data showed Jason to be of normal to high normal intelligence.  [P.  Exh.  #1].  His written language ability was determined to be grade appropriate (7th grade).  [P.  Exh.  8].  Academically, Jason was determined to have a significant educational need in the area of mathematics (grade equivalency of 3.9).  Jason also scored low in Spelling (grade equivalency of 4.5).  In other subjects, Jason was functioning at his grade level.  [P.  Exh #1].

11.  Due to Jason's hospitalization, the parties determined that a "Hospital" ARD Committee should be formed to address Jason's educational needs while hospitalized.  [T.  37-38].  This ARD Committee was solely designed for determining academic and related matters, not placement decisions.  [T.  37].

12.  As a result of the Assessment Committee's recommendation, the October 1, 1982, "Hospital" ARD Committee determined that Jason met TEA's eligibility criteria for the handicapping classification of an emotionally disturbed child and a learning disabled child and was entitled to special education services provided by LMISD.  [P.  Exh.  #2; T-27-29, 225, 315].  The ARD Committee also drafted an Individual Education Plan (IEP) to be implemented while Jason was admitted to the Hospital and attending the Hospital unit school.  The IEP addressed Jason's educational needs in the academic area of mathematics and in behavioral areas of attendance, motivation and completion of tasks.  All voting ARD Committee members acknowledged Jason's handicapping conditions and agreed to his IEP.  [P.  Exh.  #2].

13.  After the completion of the "Hospital" ARD Committee meeting, the ARD Committee again met as a "regular" ARD Committee to make plans for receiving Jason into the Special Education component of LMISD after being discharged from the hospital.  All voting members of the regular ARD Committee agreed that Jason met the eligibility criteria for classification as an emotionally disturbed child and learning disabled child and that he would be in need of special education services upon discharge from the hospital.  The Committee members noted that Jason was under the care and complete control of his physician and that the school could not interfere with Jason's prescribed medical treatment.  However, the Committee did propose to provide family counseling as a related service to help smooth the anticipated transition period from the Hospital unit school into LMISD's regular education program.  Dr.  Schnautz was assigned the responsibility of providing family counseling so it could be coordinated with her medical treatment of Jason and to assure continuity in the service provided.  [P.  Exh.  #3].

Residential placement of Jason was also discussed by the ARD Committee.  Mr.  and Mrs.  A.  stated that they did not wish to consider residential placement at that time because they wanted to keep Jason close to his family and school.  They believed hospitalization was better for Jason than having him "uprooted" and residentially placed elsewhere at school expense.  [P.  Exh.  #3].

14.  On October 21, 1982, the "regular" ARD Committee met to consider Petitioner's recommendation to residentially place Jason at the Hospital or, in the alternative, to provide Jason, as a related service, room and board at the Hospital.  At this meeting, Mrs.  A.  noted that Jason's hospitalization could be as long as two years.  This information was apparently new to the ARD Committee which recommended that the assessment committee re-convene to consider Jason's current medical status and prognosis and to report its findings to the ARD Committee.  [T-239].  The ARD Committee tabled further discussion involving Petitioner's recommendations of residential placement and related services until the Assessment Committee had reported to the ARD Committee.  [P.  Exh.  #4].

15.  The "regular" ARD Committee re-convened on November 30, 1982.  In the interim, the Assessment Committee had met, reviewed the data available, including the independent psychiatric evaluation of Jason by Dr.  Vincent Ruscelli (P.  Exh.  #9) and recommended the implementation of a transition program for Jason into the regular education program at LMISD.  [T-63].  Specifically, the Assessment Committee recommended initiating the transition program by enrolling Jason in a one hour regular education class.  The ARD Committee accepted the recommendations of the Assessment Committee and Jason was enrolled in a regular seventh grade Texas History and Geography class.  Jason's IEP was altered accordingly to reflect the one hour transition into regular education.  Additionally, a plan was developed to deal with any disruptive behavior displayed by Jason while in the regular school setting.  [P.  Exh.  #5].

During this meeting, Mrs.  A.  again requested LMISD to provide additional related services for Jason, including individual and group therapy, family counseling and room and board.  The ARD Committee voted on each separate request for related services and for residential placement at the Hospital.  In addition to the transition program, the ARD Committee voted to continue family counseling services and to provide Jason with transportation for the transition program.  The ARD Committee denied the recommendations of Mrs.  A.  to residentially place Jason at the hospital or as a related service, provide Jason with his room and board while in the hospital setting.  The Committee based its decision on the fact that the Hospital was not approved by the Texas Education Agency as an educational residential facility.  The Committee also believed that providing Jason with room and board as a related service was tantamont to residentially placing him at the Hospital.  Consequently, furnishing room and board as a related service was denied.  [P.  Exh.  #5].

The ARD Committee voted against providing Jason with male group, unit group, individual, occupational, recreational and music therapies, on the grounds that these therapies had been prescribed by his attending physician to deal with his medical problems and were not required for him to obtain an appropriate education.

Mrs.  A.  also proposed that the ARD Committee begin reviewing alternative residential facilities for placement purposes.  However, before the meeting concluded, Mrs.  A.  withdrew her proposal stating that she would only accept residential placement at the Hospital and therefore there was no need for the Committee to investigate other residential facilities.  [P.  Exh.  #5; T-109-113, 162-164, 207-208].

16.  Mrs.  A.  subsequently appealed the decisions of the ARD Committee regarding denial of requested related services and residential placement of Jason at the Hospital.

17.  Despite this appeal, the parties to this action agreed that Jason's transition program should be implemented and continued.  [See 34 CFR 300.513].

18.  Jason's transition program initiated at the November 30, 1983 ARD Committee meeting was successful.  [T-64].

19.  Based on Jason's previous success in the one-hour transition program, the January 14, 1983 ARD Committee voted to extend the transition program to a half day session.  The Committee again discussed providing Jason with room and board as a related service and concluded that room and board was not an appropriate related service because, "(1) Jason's admission to the Hospital was for medical purposes; (2) LMISD has no duty to place Jason at a facility not approved by TEA; and (3) LMISD is prohibited from using 94-142 money to pay for placement in a non-approved facility.

The Committee further determined that Jason did not require male group, unit group, individual, occupational, recreational and music therapies to receive an educational benefit.

Mrs.  A.  agreed with the extended transition program for Jason but disagreed and appealed the denial of the proposed related services and residential placement.  [P.  Exh.  #6].

20.  Jason performed well both at home (on weekend visits) and at school during the transition period.  [T-65-66].  However, his attending physician, Dr.  Schnautz, with the consent of Mr.  and Mrs.  A., removed Jason from the transition program in February, 1983, because his behavior in the Hospital unit digressed to the point that he was again rude, mouthy, argumentative and verbally aggressive.  [T.  66-68].  The episode which culminated in Jason's removal from the transition program involved a verbal and shoving altercation between Jason and another transition student upon their arrival at the Junior High School.  [T-67].  Eyewitnesses to the altercation believed the transition student to be the aggressor and that Jason attempted to avoid the conflict.  [T.  180-183].  However, when the incident was reported to Dr.  Schnautz, she believed it to be sufficiently serious in nature, when viewed in context with his argumentative behavior on the unit, to warrant his removal from the program.  [T-67].

21.  On February 22, 1983, after Jason's removal from the transition program, the Ard Committee met to review Jason's current status.  The Committee determined that Jason's future instructional arrangement would depend on his physician's placement of Jason.  The ARD Committee decided that while limited to the Hospital setting, the IEP drafted at the October 1, 1982, "Hospital" ARD Committee meeting would automatically be implemented and upon Jason's return to a half day transition period, the January 14, 1983, IEP would automatically be implemented.  [P.  Exh.  #7].

22.  Petitioner appealed the decisions reached at this ARD Committee meeting.

23.  Jason made great strides academically while admitted to the Hospital school and the transition program.  According to his teacher, Mark Blanchard, Jason has progressed to a seventh grade level in mathematics and spelling.  [T.  287-302, 320, 333].  Additionally, Jason mastered his attendance goal and completion of assignments goal.  [T.  287-290].  While attending his regular education classes, Jason was academically functioning at grade level and was receiving B's and C's.  [T.  179-180].

24.  Jason presently remains admitted on a 24-hour basis at the Hospital, and is attending the Hospital unit school.  [T- 54].

ISSUES
25.  Petitioners submitted five issues upon which they request a decision.  These issues are:

1. Whether the LMISD has deprived Jason of a free appropriate public education by failing to follow the recommendations of an assessment team which was created pursuant to a Settlement Agreement between the parties;

2. Whether the LMISD failed to adequately explore alternative educational placements for Jason and thus neglected its responsibilities to him under P.  L.  94-142;

3. Whether the LMISD failed to provide Jason with a free appropriate public education by refusing to provide him with the related services his parents requested during ARD Committee meetings;

4. Whether the LMISD failed to provide Jason with a free appropriate public education by refusing to residentially place him in the Memorial Hospital Galveston County during the periods that Jason attended school at the hospital; and

5. Whether the LMISD has discriminated against Jason in violation of the United States Constitution and §504 of the Rehabilitation Act by failing to provide him with a free appropriate public education because he has been hospitalized.

[T.  2-3].

26.  ISSUE 1.  Whether LMISD has deprived Jason of a free appropriate public education by failing to follow the recommendations of an assessment team which was created pursuant to a Settlement Agreement between the parties.

In Petitioner's post-hearing brief, this issue was not specifically addressed.  This Hearing Officer surmises, based upon the evidence presented, that this issue is incorporated within Issue #4.  However, the grammatical structure of the issue makes it necessary to address.

First, it should be noted that this Hearing Officer was not provided with a copy of the Settlement Agreement entered into by the parties.  The parties simply noted that in a previous proceeding, a settlement agreement had been reached.  One element of that agreement was the formation of an assessment committee to review Jason's educational plans, his educational assessment data, and to make recommendations to the ARD Committee for his educational planning.  [T.  12-15, 24].

Petitioner asserts that the ARD Committee ignored the assessment committee's agreement with Jason's placement at the Hospital's psychiatric unit.  Specifically, Petitioner refers to the following statement contained in the September 27, 1982, Special Assessment Committee Report:

"The committee agreed with the attending physician's placement of Jason in Galveston County Hospital".  [P.  Exh.  #8].

Apparently, Petitioner contends that since the committee agreed with Jason's physician regarding his need for hospitalization, this is, in effect, a recommendation that he be residentially placed for educational purposes at the Hospital.  However, the evidence presented does not support this contention.

Two members of the assessment committee testified at the hearing in this cause.  Glenda Gordon, educational diagnostician, testified that this statement by the committee did not reflect a recommendation that Jason be residentially placed at the Hospital.  She further testified that the Committee never recommended Jason's residential placement at the Hospital.  [T.  29-30, 254].

Dr.  Nancy Schnautz, Jason's physician and committee member, in the following testimony, supported Ms.  Gordon's statement with a level of insight into why the committee felt obligated to agree with her medical placement of Jason at the Hospital:

"The very first meeting, which was in September, basically, when Ms.  Gordon and Dr.  Carter and I met, I think their position was kind of, ""We don't know Jason and we sure are not the people in a position to say he should or should not be in a hospital.""

I think they didn't feel like they had the competencies to say, ""Yes, he should be there"" or ""No, he shouldn't"".  Basically, that first meeting was a deferral to me, I guess...

That was the first meeting.  Then, the second meeting...I think they still continued to feel that, basically, he was in a hospital in my care and they had no control over there and that wasn't even something to be addressed by the assessment committee."

[T.  62-63].

The testimony from these witnesses established that the Assessment Committee never recommended to the ARD Committee that Jason be residentially placed at the Hospital.  Even if such a recommendation had been made, only the ARD Committee has been assigned the authority to educationally place a child.  [19 TEX.  ADM.  CODE §89.214; See also Policies and Administrative Procedures For the Education of Handicapped Students §35.72.040(1)].  Accordingly, any recommendation by the "settlement created" assessment committee is only a recommendation, which may be ignored or followed at the discretion of the ARD Committee.  That is, the ARD Committee is not bound by any recommendation, only by applicable federal and state regulations.  The procedural act of an ARD Committee's failure to follow a recommendation of an assessment committee, in and of itself, does not deny handicapped students with a free appropriate public education.  The only relevant question is whether the recommendation which was ignored by the Committee was necessary for the child to receive a free appropriate public education.  This question is included in Petitioner's third issue.  The evidence further establishes that all other recommendations of the Assessment Committee were followed by the ARD Committee.

27.  ISSUE 2.  Whether the LMISD failed to adequately explore alternative educational placements for Jason and thus neglected its responsibilities to him under P.  L.  94-142?

The following factual background is necessary for a proper disposition of this issue.  Jason was admitted to the Hospital in March, 1982, by Dr.  Schnautz at the request of his parents.  He was admitted for treatment of a psychiatric condition, characterized by Dr.  Schnautz as a medical condition.  [T.  85-86].  Jason was medically diagnosed as having an Attention Deficit Disorder without Hyperactivity (DSM III, 314.00), an Overanxious Disorder (DSM III, 313.00), and a Conduct Disorder, Socialized Non-Aggressive (DSM III, 312.21).  [T.  54-55].  Jason was not admitted to the Hospital for educational purposes.  [T.  86].

Jason's complete medical treatment, including his release from the hospital, was totally controlled by his parents and physician, Dr.  Schnautz.  [T.  29-30, 33, 41-42, 57-58, 62-63, 65-67, 85-88].  In fact, Jason's attendance at the Hospital school was under the control of his physician.  [T.  287].  It was under these conditions that Jason was first referred for special education services.  Consequently, at the October 1, 1982, ARD Committee meeting, alternative educational placements were not discussed.  The ARD Committee members believed that alternative educational placements were not an issue they could address since Jason was hospitalized for his medical problem.  [T.  29-30, 40-41].  The committee determined, from a review of the assessment data and the surrounding factual data, that Jason could receive an appropriate education in the highly structured setting of the hospital school.

Petitioner did not contest the decisions of the October 1, 1982 ARD Committee regarding Jason's IEP and placement.  Nor was there any request by Petitioner to have the ARD Committee review alternative educational placements.  Petitioner's first request for action by the ARD Committee occurred on October 21, 1982.  That request was tabled so that the Assessment Committee could review Jason's medical diagnosis and educational data.

At the ARD Committee meeting on November 30, 1982, Jason's one-hour transition period was implemented with the consent of his parents and Dr.  Schnautz.  [P.  Exh.  #5].  Additionally, the ARD Committee discussed the possibility of residential placement for Jason.  Mrs.  A.  initially requested the committee to look into alternative residential placement for Jason.  However, she modified her request to explore the alternative residential placement facilities in Harris County or Galveston County.  She later modified this request to Galveston County and then ultimately withdrew her request stating that the only residential placement she would accept for their son would be at the Hospital.  Since Jason's placement was under the sole control of his parents and physician, the ARD Committee viewed this withdrawal as the final decision regarding review of alternative educational placements.  [T.  111, 163, 208].

Petitioner contends that regardless of her wishes, LMISD is required by federal and state regulations to explore alternative educational placements for Jason and make such recommendations as are necessary for Jason to receive a free appropriate public education.

Public Law 94-142 (the Education of All Handicapped Children Act, 20 U.S.C.  §1400 et.  seq.) and regulations promulgated thereunder (Assistance to States for Education of Handicapped Children, 34 CFR Part 300 et.  seq.) do not set forth specific procedures for providing special education services to a child hospitalized in a private facility for medical purposes.  However, these statutes do set forth specific procedures for States to follow in educating all handicapped children.

One aspect of these regulations is the requirement that procedures be developed for purposes of evaluation and placement of handicapped children.  [34 CFR 300.530-531].  This includes a full and complete individual evaluation of each child's educational need prior to any placement decision.

Additionally, regulations require Public Agencies, when interpreting the evaluation data and making placement decisions to:

"...  (3) Insure that the placement decision is made by a group of persons, including persons knowledgeable about the child, the meaning of the evaluation data, and the placement options.

(4) Insure that the placement decision is made in conformity with the least restrictive environment rules in Regs.  300.550-300.554."

[34 CFR 300.533].

The least restrictive environment regulation requires States to develop procedures to assure that, to the maximum extent appropriate, handicapped children, including children in public or private institutions or other care facilities, are educated with children who are not handicapped, and that special classes, separate schooling, or other removal of handicapped children from the regular educational environment occurs only when the nature or severity of the handicap is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.  [20 U.S.C.  §1412 (5)(B)].  All of these regulations must be followed by the State Educational Agency when making educational placement decisions.

However, under the unique circumstances of this case, no educational placement decision was made in accordance with these regulations.  In fact, the only placement decision made was by Jason's parents and was medical in nature.  From that decision, Jason's educational placement decision was dictated without regard to the "least restrictive environment" requirement.

Petitioner made known throughout this proceeding that alternative placement recommendations would not be considered.  Only educational placement at the Hospital was agreeable to the Petitioner.  Clearly, this attitude by Petitioner coupled with the fact that Petitioner controlled Jason's medical and consequently educational placement, would absolve LMISD of any duty it possesses under P.L.  94-142 to review and recommend alternative educational placements.

When a child's medical and educational needs are clearly segregable, in almost all instances, his medical needs are paramount and his educational needs, although important, are subordinate to medical decisions.  Clearly, an educational agency must provide medically placed handicapped children with a "free appropriate public education" in the least restrictive environment medically allowed.  However, the effect of a medical placement is to temporarily suspend the educational agency's ability to educationally place a child.  Only when the childs medical condition has improved sufficiently to allow the child's physician to relinquish medical placement control of the child, does the authority to make appropriate alternative educational placement decisions return to the educational agency.  For only then can the educational agency make a fully informed decision regarding the particular educational needs of the child at that time and make an appropriate educational placement decision.  This regulatory duty may require the educational authority to conduct a new comprehensive assessment to determine whether or not the child retains his handicapping condition, whether the child still requires special education services to receive an appropriate education, for drafting the child's IEP and for determining the child's appropriate educational placement.

Accordingly, Respondent did not neglect its responsibilities under P.L.  94-142 but instead, acted appropriately in implementing the most appropriate IEPs medically allowable for Jason (hospital unit school and transition program).

Respondent should note that upon receiving notice of Jason's release from or imminent release from under the hospital, Respondent has a duty to obtain all necessary assessment data and to make appropriate educational decisions, including placement, in conformance with P.L.  94-142 and related statutes.

28.  ISSUE 3.  Whether the LMISD failed to provide Jason with a free appropriate public education by refusing to provide him with related services that his parents requested during ARD Committee meetings?

Petitioner contends that medically prescribed therapies which Jason is receiving at the hospital are necessary in order for him to benefit from his education and therefore the school should financially provide for these therapies as related services.

To support this contention, Petitioner argues that Jason's medical condition cannot be separated from his educational need and that in order to receive an educational benefit, Jason must learn to compensate for his handicapping conditions.  This, Petitioner alleges, can only occur through the structured hospital setting (psychiatric unit) and the offering of therapy.  [See generally, Petitioner's Post hearing memorandum].

The overwhelming weight of factual evidence established that Jason's medical condition is separate and distinct from his educational needs, that the requested therapies were prescribed to address Jason's medical condition, and that they are not required to assist Jason in benefiting from special education.

Dr.  Schnautz testified that Jason is receiving individual therapy, occupational therapy, music therapy, and group therapy, all of which were designed and prescribed to address his emotional disturbance diagnosis.  [T.  78].  Dr.  Schnautz elaborated as follows:

"The program that Jason's in, the treatments that he's receiving, are therapies to help him with his emotional problems, and, certainly, as a correlary to that, it would be helpful to him in the educational setting he's in now or any educational setting.

They are not designed just to help him be a good student or a successful student.  Problems are much more pervasive than just educational...

In terms of what we hope to obtain, we would like for him to have respect and be able to deal appropriately with authority figures, whether that be his parents, the school people, the policeman on the street, to decrease his impulsivity and give him better internal controls rather than be a youngster who just acts; to assist him in learning to accept responsibility for his behavior rather than projecting blame to other people."

[T.  76-77, 79-80].

Clearly, the goal of Jason's treatment is the elimination of his present handicapping conditions.  The therapies prescribed by Dr.  Schnautz were implemented to achieve this result.

Public Law 94-142 defines "related services as follows:

"The term `related services' means transportation, and such developmental, corrective and other supportive services (including speech pathology and audiology, psychological services, physical and occupational therapy, recreation, and medical and counseling services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a handicapped child to benefit form special education, and includes the early identification and assessment of handicapping conditions in children.

[20 U.S.C.  §1401(17)

Although the prescribed therapies do help Jason educationally, the relevant issue is whether or not the therapies are required to assist Jason in benefiting from special education.  [emphasis added].  [See also 34 CFR 300.13].

Dr.  Schnautz testified that individual therapy was prescribed, "to help Jason resolve conflicts and issues in his mind and help him sort through and come up with a way of `doing business' that works better for him."

[P.  Exh.  #17, p.  68].

ARD Committee members testified that Jason was not provided with individual therapy because of Dr.  Schnautz's characterization of this therapy as a medical service provided by a psychiatric nurse and directed toward Jason's behavior outcomes and his ability to interact on the unit itself.  [T.  106, 167-168, 212-213].  Accordingly, the ARD Committee determined that Jason did not require individual therapy in order to benefit from special education.  Petitioner failed to produce any evidence attacking the ARD Committee's decision regarding individual therapy or why Jason required this type of therapy to benefit educationally.

Dr.  Schnautz also characterized music therapy as encouraging Jason's creative display of feelings, encouraging self esteem and teaching Jason how to interact with peers in a non-destructive way.  Based on this characterization, the ARD Committee determined that music therapy was not required by Jason to receive an educational benefit.  [T.  107, 132-133, 169, 213; P.  Exh.  #17, p.  69-70].  Based upon a review of the evidence before this Hearing Officer, the ARD Committee made the proper determination in denying music therapy as a related service.

Occupational therapy was another related service addressed by the ARD Committee members.  Dr.  Schnautz testified that this therapy was provided Jason so he could learn to relate to a group in a supervised controlled way.  It was designed to address Jason's poor self esteem, poor impulse control, short attention span, and distractibility.  [P.  Exh.  #17, p.  70].  Dr.  Schnautz also acknowledged that this therapy addressed Jason's learning disability.  [T.  79].  However, no evidence was presented to establish or infer that occupational therapy was required by Jason in order to benefit from special education.  Accordingly, the ARD Committee again acted appropriately in denying occupational therapy to Jason as a related service.

Male group and unit group therapy were also discussed by the ARD Committee and determined to be unnecessary for Jason's educational benefit.  Group therapy primarily dealt with Jason's ability to get along with peers on the psychiatric unit of the Hospital and did not involve the educational setting.  [T.  107-108, 172, 215; P.  Exh.  #6, p.  13-14].

During the ARD Committee meeting, Mrs.  A.  also requested that recreational therapy be provided Jason.  The committee determined that recreational therapy primarily addressed Jason's self esteem, appropriate peer relations and development of athletic skills.  [P.  Exh.  17, p.71].  The ARD Committee concluded that recreational therapy was not a related service required by Jason to benefit from special education.  The Committee based this conclusion on the fact that LMISD was already providing Jason with a physical education program at the hospital school.  This program also worked on the behavioral problems and goals that Jason's IEP addressed.  [T.  130, 170-171, 214; P.  Exh.  #6, p.11].

Mrs.  A.  also requested that Jason's room and board at the hospital be provided as a related service necessary for Jason to receive a benefit from special education.  Repondent contends that providing room and board is tantamount to asking for residential placement and that LMISD did not have a responsibility to provide such for Jason since his placement at the hospital was a private medical arrangement between Jason's family and Dr.  Schnautz.

The State of Texas, in complying with P.  L.  94-142, has promulgated regulations governing the education of handicapped students within its jurisdiction.  These regulations further define "related services" and set forth a detailed list of the related services which may be provided by school districts.  [TEX.  ADM.  CODE §89.216].  Room and board is not specifically mentioned in the list as a related service.  However, subsection (2) (s) is an all encompassing section which allows "other related services" subject to the written approval of the Texas Education Agency.  Petitioner contends that room and board, under the particular circumstances of this case, falls within this category.  Clearly, room and board as a related service is not prohibited under the prescribed definition.

The following "special education" definition also does not prohibit room and board in a hospital setting as a related service:

"The term `special education' means specially designed instruction, at no cost to parents or guardians, to meet the unique needs of a handicapped child, including classroom instruction, instruction in physcial education, home instruction, and instruction in hospitals and institutions."

[20 U.S.C.  1401(16)].

Accordingly, the only requirement for providing room and board as a related service is that it be a developmental, corrective or other supportive service which is required to assist a handicapped child to benefit from special education and that it be approved by the Texas Education Agency.

In this case, the issue is whether or not room and board is required by Jason in order for him to benefit from his instruction at the hospital.  Food and shelter are a necessary life sustaining requirement for all individuals.  Therefore, generally speaking, room and board could be classified as a developmental or supportive service that a child requires to benefit from special education.  However, it was not Congress' intent that this statute be susceptible to such a broad interpretation.  Congress specifically addressed room and board in residential placement decisions.  Specifically, Congress provided:

"If placement in a public or private residential program is necessary to provide special education and related services to a handicapped child, the program, including non-medical care and room and board, must be at no cost to the parents of the child."

[34 CFR 300.302].

Accordingly, the ultimate issue is whether Jason's placement at the Hospital is necessary to provide him with special education.  Petitioner contends that Jason special needs require Jason's placement in a highly structured, 24-hour facility in close proximity to his home and regular school campus.  Petitioner alleges that only in this type of facility can a transition program be implemented for Jason which would allow him to increase his regular school campus attendance and to gradually be intregrated back into his home.  Petitioner points to the fact that only Memorial Hospital Galveston County operates the highly structured environment required by Jason for his educational benefit and is located in such close proximity to Jason's home and school so as to allow the implementation of a transition program.

The hospital requested by Petitioner for Jason's placement is clearly a medical facility and is specifically designed to meet the medical needs of patients.  The hospital itself does not operate any educational component.  The only educational unit at the hospital is solely operated by LMISD.

Federal regulations specifically prohibit the use of educational funds for strictly medical care.  Accordingly, when faced with the dilemma of whether a handicapped child's specific need is medical or educational, the courts have developed procedures for determining whether or not the medical needs of the child are segregable from his educational needs.

In North v.  District of Columbia Board of Education, 471 F.  Supp.  136, 141, (D.  DC 1979), the court expounded on the difficulties encountered in separating special education problems from noneducational problems:

"It may be possible in some situations to ascertain and determine whether the social, emotional, medical or educational problems are dominant and to assign responsibility for placement and treatment to the agency operating in the area of that problem.  In this case, all of these needs are so intimately intertwined that realistically it is not possible for the Court to perform the Solomon-like task of separating them."

In Kruelle v.  New Castle Cty.  School District, 642 F.2d 687, 693-94 (3rd Cir.  1981), the court clarified the North decision by recognizing that, "the North case did not mean that courts should abdicate deciding whether the childs needs are medical or educational." The court further recognized that statutory language required judicial bodies to assess the link between the supportive service of educational placement and the child's learning needs by determining whether residential placement is a necessary part of a specially designed instruction to meet the unique needs of a handicapped child.  [See 34 CFR 300.302].

In this case, there is no doubt that Jason's educational and emotional needs are intertwined, however, they are, for educational purposes, segregable.  Initially, the primary purpose for Jason's placement at the hospital was medical in nature.  He was admitted because of his lack of inter-control, self esteem and his general inability to deal with authority figures, all of which, rendered him unable to appropriately function in society.  Additionally, he was medically diagnosed as emotionally disturbed and his physician's prescribed medical treatment addressed his particular problem areas.  Jason was not admitted to the hospital because of any educational needs.  Public Agencies are only required to residentially place a child when it is necessary for the child to receive an appropriate education.  [See 34 CFR 300.302].  In Jason's case, residential placement is not necessarily required for the implementation of Jason's IEP.  The evidence before this Hearing Officer established that Jason was functioning well and academically progressing at the Hospital School.  Additionally, Jason also performed well in the less structured environment set up by the transition program.  He performed without incident in the regular educational setting and progressed academically.  It was strictly his behavior at the Hospital unit that caused his physician to end the transition program.  Educationally speaking, the evidence points to the fact that Jason can adequately progress in a regular educational setting if sufficient supportive services are provided.  Although, Dr.  Schnautz expressed the opposite sentiment, this Hearing Officer concludes that she was expressing her medical, not educational viewpoint.  This conclusion is substantiated by Dr.  Schnautz's statement that Jason can succeed in the educational component of the Hospital unit without related services because the teachers are trained to deal with emotionally disturbed students and in her statment that Jason performed well at school during the transition program.  [T.  65, 75-77].

Jason was succeeding in the transition program, a less restrictive environment than the highly structured hospital unit school.  He received educational benefit while attending regular education classes and was performing satisfactorily in all his classes.

In Kruelle, the court noted that, "before ordering residential placement, the [judicial body] should weigh the mainstreaming policy embodied in the Education Act which encourages placement of the child in the least restrictive environment."

In Jason's case, because of his medical placement, there have been no attempts to educationally place him in a less restrictive environment than is provided at the hospital.  The evidence before this Hearing Officer, leads to only one conclusion, that Jason can receive a free appropriate public education in a less restrictive environment than his hospital placement provides.  Accordingly, the medical therapies that Jason is receiving are not required by him in order to benefit educationally.  Nor is room and board required.  These items are strictly for Jason's present medical benefit.  However, when Jason is medically released, he may require additional related services other than those presently being provided him under his current IEP, in order to benefit educationally in a less restrictive environment.  This determination can only be made based on Jason educational needs at that time.  In the interim, LMISD has developed IEPs for Jason while attending the Hospital unit school and while involved in the transition program which addressed all of Jason's educational needs and are implemented in the least restrictive environment medically allowed.  Clearly, Jason has received a free appropriate public education and should continue to do so while hospitalized under his current educational plan.

Consequently, Petitioner's request that room and board at the Hospital be provided as a related service necessary for Jason to receive an educational benefit is denied.

29.  ISSUE 4.  Whether the LMISD failed to provide Jason with a free appropriate public education by refusing to residentially place him in the Memorial Hospital, Galveston County during the periods that Jason has been attending school at the hospital?

The factual and legal conclusions as discussed in the previous issue are determinative of this issue.  Accordingly, this Hearing Officer need not determine whether a child can be residentially placed in a non-approved non-educational private hospital facility for educational purposes.

30.  ISSUE #5.  Whether the LMISD has discriminated against Jason in violation of the United States Constitution and §504 of the Rehabilitation Act by failing to provide him with a free appropriate public education because he has been hospitalized?

This Hearing Officer's findings and conclusions as discussed above also dispose of this issue.

Jason has received and is receiving a free appropriate public education from LMISD.

CONCLUSIONS OF LAW
After due consideration to matters of record, matters of official notice, and the foregoing findings of fact, in my capacity as Special Education Hearing Officer for the State of Texas, I make the following conclusions of law:

1.  Jason A.  is an emotionally disturbed and learning disabled student pursuant to 19 TEX.  ADM.  CODE §89.213.

2.  As a handicapped child, Jason A.  is entitled to a free appropriate public education to be provided by Respondent.  19 TEX.  ADM.  CODE §89.201 & 20 U.S.C.  §1401 et.  seq.

3.  The Admission, Review and Dismissal Committees which met concerning Jason A.  on October 1, 1982, October 21, 1982, November 30, 1982, January 14, 1983 and February 22, 1983, were duly constituted pursuant to 19 TEX.  ADM.  CODE §89.214.

4.  As a handicapped child, Jason is entitled to an Individual Education Plan (IEP) formulated to provide him with an education appropriate to his needs.  20 U.S.C.  §1414(a)(3); 34 CFR 300.341.  The IEPs developed by the October 1, 1982 "Hospital" ARD Committee and the January 14, 1983, "Regular" ARD Committee were appropriate and addressed Jason's unique educational needs.  The primary issue in this case was whether Jason's unique educational needs required his residential placement (room and board as a related service) at the hospital.  This determination required a decision regarding the segregability of Jason's medical and educational problems.  This decision formed the basis for this Hearing Officer's analysis of the five submitted issues.  The factual evidence presented established that Jason's medical problems were the dominate factor in his admission to the hospital and remain the dominate factor in his treatment program.  Accordingly, the therapies provided Jason in the treatment program and his room and board at the hospital are necessary medical needs.

5.  In reaching educational placement decisions, P.L.  94-142 directs that "to the maximum extent appropriate, a handicapped child is to be is to be educated with non-handicapped children." [20 U.S.C.  1412 (5)(b)].  In Jason's case, his medical placement at the hospital dictated his educational placement.  However, the evidentiary record established that Jason's IEP could be implemented in a less restrictive environment when his medical condition allows an educational placement.  Accordingly, Petitioner's request for a residential placement of Jason at Memorial Hospital Galveston County is also denied.

6.  The case, Board of Education of the Hendrick Hudson School District v.  Rowley, -U.S.-, 102 S.  Ct.  3034 (1982) determined that P.  L.  94-142 was not intended to maximize the potential of handicapped children or to provide them the best possible education.  Rather, the Court determined that handicapped children need only be provided a free appropriate public education, which the Court defined as:

...  personalized instruction with sufficient support services to permit the child to benefit educationally from that instruction.  Such instruction and services must be provided at public expense, must meet the state's educational standards, must approximate the grade levels used in the state's regular education, and must comport with the child's IEP.  In addition, the IEP and therefore the personalized instruction, should be formulated in accordance with the requirements of the Act, and if the child is being educated in the regular classrooms of the public education system, should be reasonably calculated to enable the child to achieve passing marks and advance from grade to grade.

7.  Jason is receiving a free appropriate public education while medically placed at the hospital.  He is attending the Hospital unit school operated by LMISD.  He is receiving personalized instruction with sufficient supportive services to permit him to benefit educationally from his instruction.  Specifically, Jason is receiving family counseling services to prepare both him and his parents for the implementation of a transition program.  The instruction Jason is receiving is at public expense, and meets the state's educational standards.  Additionally, the instruction approximates the grade levels used in LMISD's regular education and comports with Jason's IEP.

8.  LMISD did not neglect its responsibilities to Jason by failing to explore alternative educational placements for him while he was hospitalized.  Jason's hospitalization effectively suspended LMISD's educational placement authority prescribed under P.L.  94-142 and related statutes.  Additionally, no request by Petitioner was made upon Respondent to recommend alternative educational placements.  The only attempt was withdrawn by Petitioner with the intent of only agreeing to residential placement at the Hospital.  Accordingly, LMISD acted appropriately in initially implementing Jason's IEP in the Hospital unit school since that was the least restrictive environment medically allowed.  LMISD also acted appropriately, when given medical approval, in implementing the less restrictive transition program which allowed Jason to be educated with non-handicapped children in a regular education setting.

9.  Jason's present medical and consequently, educational placement is not designed to meet his educational needs in the least restrictive environment within the continuum of educational placements provided under 20 U.S.C.  § 1401 and related regulations.  Accordingly, when Jason's medical placement restrictions are lifted, Respondent will have the responsibility to educationally place Jason in the least restrictive environment where he can receive a free and appropriate public education.

ORDER
After due consideration of the record, the foregoing findings of fact and conclusions of law, the Hearing Officer ORDERS that the relief sought by Petitioner should at this time be DENIED.

SIGNED AND ENTERED this 29th day of April, 1983.

___________________________

JAMES W.  HOLTZ

Hearing Officer

NOTICE TO THE PARTIES
Following the March 3, 1983 decision of the Court of Appeals, Third Supreme Judicial District of Texas at Austin, in Manor Independent School District v.  Leachelle N., No.  13,757, and pursuant to the provisions of the Administrative Procedure and Texas Register Act, TEX.  REV.  CIV.  STAT.  ANN.  art.  6252-13a (Supp.  1982), a timely motion for rehearing to the State Special Education Hearing Officer will be required in order to perfect an appeal from the Hearing Officer's decision to a State district court.  The parties should give particular attention to sections 16 and 19 of the Act, regarding finality of decisions and judicial review.
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