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DECISION OF THE COMMISSIONER
The Appeal
The Canyon Independent School District (CISD), Petitioner, appeals the decision of the Randall County Commissioners Court, Respondent, granting a petition to detach territory from CISD and annex that territory to Happy Independent School District (HISD).  HISD and the residents of the territory sought to be detached and annexed have intervened as parties respondent.

The Intervenors' Motion for Dismissal was heard on December 15, 1980, and was overruled.  The appeal was heard on June 2, 1981, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  Donald G.  Henslee, Attorney at Law, Austin, Texas.  The Intervenors were represented by Mr.  Paul Lyle, Attorney at Law, Plainview, Texas.  Mr.  Deane C.  Watson, Assistant Criminal District Attorney, Canyon, Texas, appeared on behalf of the Randall County Commissioners Court.

On December 7, 1982, the Hearing Officer issued his proposal for decision concluding, inter alia, that Petitioner's appeal should be denied.  On January 3, 1983, Petitioner filed its motion to remand the appeal to the Randall County Commissioners Court.  Petitioner's exceptions to the proposal for decision and Respondent's replies thereto were filed on January 12 and February 1, 1983, respectively.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Residents of the territory sought to be detached and annexed filed a petition with the Respondent requesting the detachment of that territory from CISD and its annexation to HISD.  (See Int.  Ex.  2.)

2.  Respondent conducted a hearing on the petition on September 8, 1980, culminating in the approval by Respondent of the petition by a vote of four (4) to one (1).

3.  HISD occupies parts of Swisher, Armstrong, and Castro Counties.  The Commissioners Courts of those counties have issued concurring orders approving the petition for detachment and annexation.  (See Int.  Exs.  4, 5, and 6.)

4.  The territory sought to be detached and annexed is contiguous to the common boundary line of CISD and HISD.  (See Pet.  Ex.  1; Tr.  165.)

5.  The petition for detachment and annexation sets forth the metes and bounds of the territory in question.  (See Int.  Ex.  2.)

6.  The Petition for Detachment and Annexation was signed by a majority of the registered voters residing in the territory in question.  (Int.  Exs.  2 and 3; Tr.  4.)

7.  The proposed detachment and annexation has been approved by a majority vote of the Board of Trustees of HISD.  (Tr.  3, 191.)

8.  The ratio of the number of scholastics residing in the area sought to be detached to the total number of scholastics residing in CISD is not less than one-half the ratio of the assessed valuation (based on the preceding year valuations) in the territory sought to be detached to the total assessed valuation (based on the preceding year valuations) of CISD.

9.  The proposed detachment and annexation would not reduce CISD to an area of less than nine square miles.  (Tr.  3.)

10.  Most, if not all, of the scholastics residing in the territory sought to be detached and annexed presently attend school in HISD and have done so for three generations.  (Tr.  61, 70, 117.)

11.  Official notice is taken of the memorandum of May 6, 1981, by Dr.  Gilbert Connoley of this Agency advising that his investigation determined that the proposed detachment and annexation would not violate the provisions of Modified Court Order, Civil Action 5281, United State v.  Texas, entered June 13, 1971.

Discussion
The parties stipulated that the Petition for Detachment and Annexation was in compliance with the provisions of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972) with the exception of Paragraphs (b)(1) and (d).  The evidence adduced at the hearing clearly demonstrates compliance with §19.261(d), pertaining to the number of scholastics in the area to be detached.  Thus, the issues remaining to be resolved are whether the Petition for Detachment and Annexation complies with §19.261(b)(1), which requires that the petition requesting detachment and annexation be signed by a majority of the qualified voters residing in the area to be detached, and whether circumstances or conditions exist which would significantly injure or impair the scholastics affected or the administration of education in either district affected.

Respondent and Intervenor have adduced evidence that the Petition for Detachment and Annexation was signed by a majority of the residents of the territory in dispute who appear on the rolls of registered voters.  Petitioner contends that such evidence falls short of proving that the petition was signed by a majority of the qualified voters residing in the territory in dispute.

The provisions of Tex.  Elec.  Code Ann.  art.  5.17(a)(2) (Vernon 1972) creates a presumption that a registered voter is a qualified voter.  The relevant provision of the statute reads as follows:

.  .  .  a challenged voter may continue to vote until a final decision is made cancelling his registration.

In Guerra v.  Ramirez, 364 S.W.2d 720 (Tex.  Civ.  App.  - San Antonio 1963, writ dism'd) the court held that a properly authenticated poll list was prima facie evidence that the persons named therein were qualified voters.  Therefore, unless there is evidence to the contrary, proof that the names of the signatories on the Petition for Detachment and Annexation appear on the certified list of registered voters will serve as prima facie evidence that those persons are qualified voters within the meaning of §19.261.  Petitioners have presented no evidence that the registered voters who signed the Petition for Detachment and Annexation were not qualified voters.

Although Intervenors' petition has complied with the provisions of §19.261, such compliance does not create an absolute entitlement to the proposed action.  The language of the statute vests the Commissioners Court with discretionary authority to determine whether the petition should be granted.  As §19.261 requires no showing of good cause in support of the petition, it is apparent that the legislature intended that such petitions drawn in compliance with §19.261 be viewed favorably in the absence of extenuating circumstances.  A petition in compliance with §19.261 should be granted in the absence of evidence that the proposed action would constitute a significant impairment to the health, safety, or welfare of the scholastics affected or to the administration of education.  Petitioner has adduced no such evidence.

The sole reservation expressed by Petitioner to the proposed detachment and annexation is the loss of territory and tax revenues to that district.  Petitioner also fears that the granting of the Petition for Detachment and Annexation might encourage other residents of CISD to initiate similar actions.  Such considerations are not valid reasons as would support the denial of a Petition for Detachment and Annexation drawn in compliance with §19.261.

Petitioner's Motion to Remand
Petitioner makes this motion arguing that the instant appeal is analogous to Crawford ISD v.  McLennan County Commissioners Court, TEA Docket No.  005-R6-980, wherein the cause was remanded for further determination of issues involving the distribution of indebtedness.  Petitioner's appeal is, in fact, not analogous to Crawford.  The proposed detachment and annexation in Crawford would encompass the transfer of an entire elementary school campus upon which substantial improvements have been made by the opposing school district.  The Crawford appeal was further complicated by a recent consolidation election involving the disputed territory, clouding the issue of assumption of bonded indebtedness.  The appeal at bar has no such distinguishing characteristics.  Petitioner's motion is, therefore, denied.

Petitioner's Exceptions to Proposal for Decision
In its exceptions Petitioner quite correctly notes that Finding of Fact No.  8 fails to support the ultimate conclusions of the Hearing Officer.  The apparent conflict results from the inadvertent exclusion of the word "not" from the third line of the finding.  The oversight is corrected in this decision and the finding now reads consistently with the conclusion drawn.

Petitioner excepts to Finding of Fact No.  11 which states that the proposed detachment and annexation would not violate the provisions of Civil Action 5281.  Petitioner argues that there is no evidence in the record to support the finding.  The provisions of Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a §14(q) (Vernon Supp.  1982) allows for the inclusion of evidence by official notice of facts within the area of the Agency's specialized knowledge.  It is deemed that the Hearing Officer's finding gave the parties adequate notice by reference that official notice was being taken of this Agency's investigation.  Petitioner has had an adequate opportunity to contest same in his exceptions.  As Petitioner fails to allege that the proposed action would be violative of Civil Action 5281, no further discussion on this point is necessary.

It is felt that Petitioner's other exceptions have been adequately addressed by the Hearing Officer in his Proposal for Decision as well as in this decision.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Petition for Detachment and Annexation is in compliance with the provisions of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

2.  The proposed detachment and annexation would not violate the provisions of Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1971.

3.  The proposed detachment and annexation would not constitute a significant impairment or injury to the educational environment or to the health, safety, or welfare of the scholastics affected.

4.  The Petitioners' appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED this 23rd day of June, 1983.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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