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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Duncanville Independent School District (DISD), has filed a complaint pursuant to Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon 1972) alleging that Respondent, Phynus Ray Witherspoon, abandoned his employment contract with Petitioner without good cause and without the consent of Petitioner's Board of Trustees.  Petitioner further requests the Commissioner of Education to suspend the teaching certificate of Respondent.  A hearing was held on March 27, 1985, before Linda Aubuchon, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner appeared pro se.  Respondent was represented by Thomas F.  Clayton, Attorney at Law, Dallas, Texas.

On May 8, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Teacher Certificate No.  525-82-25-66 be suspended for one year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal on June 4, 1985.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent was employed under written contract with Petitioner for the 1984-85 school year.  (Hearing Officer's Ex.  1).

2.  Respondent owns a beekeeping business in New Mexico which he has owned for fifteen years and in which he has invested approximately 250,000 dollars.  (Resp.  Ex.  1).

3.  On approximately October 20, 1984, Respondent learned that his employee who was operating the bee business was quitting immediately to accept a job elsewhere.  (Tr.  19).

4.  From October 20 to October 31, 1984, Respondent attempted to make other arrangements for his bees.  (Tr.  21).

5.  On October 31, 1984, Respondent submitted his written resignation, effective November 2, 1984.  (Pet.  Ex.  1; Tr.  21).

6.  It is uncontested that Petitioner school district did not consent to Respondent's resignation.  (Pet.  Ex.  2).

7.  Petitioner asked Respondent to stay more than two days to give the district some time to find a replacement, but Respondent refused.  (Tr.  10-11).

8.  Following its usual procedures, Petitioner school district located a replacement for Respondent in approximately three weeks.  A substitute teacher, not qualified in the construction trades area, conducted Respondent's classes in the interim.  (Tr.  13).

9.  Petitioner paid the substitute at a rate below Respondent's salary.  Respondent's replacement was paid the same salary as Respondent.  (Tr.  14).

10.  Respondent taught two classes daily in the construction trades area, consisting of 10-20 students per class.  (Tr.  26).

11.  Respondent is not presently teaching and has no plans to teach during the 1985-86 school year.  (Tr.  25).

Discussion
Under Tex.  Educ.  Code Ann.  §13.046 (Vernon 1972), the State Commissioner of Education is authorized, upon request by a board of trustees, to either suspend or cancel a teacher's certificate or reprimand a teacher if the teacher (1) has entered into a written contract with the district; (2) has, without consent of the trustees, abandoned the contract; and (3) has done so without good cause.  Respondent was employed under written contract with Petitioner school district for the 1984-85 school year.  (See Finding of Fact No.  1).  It is uncontested that the school district did not consent to release Respondent from his contractual obligations.  (See Finding of Fact No.  6).  Furthermore, Respondent has failed to demonstrate that "good cause" existed for his actions.  The teacher's need to attend to a personal business venture does not outweigh the school district's need for proper instruction of its schoolchildren.

Upon a finding that Respondent abandoned his contract without good cause, the Commissioner, under §13.046, has discretion as to the sanction to be imposed.  Relevant factors in deciding upon the appropriate sanction include (1) the amount of notice the teacher gave the district; (2) the good faith the teacher has shown in his or her dealing with the district; (3) the efforts of the district to find a replacement; and (4) the amount of harm caused to public education.  McAllen ISD v.  Rivera, No.  127-TTC-482, p.  6 (Comm.  Educ., August 1982).

In this case, Respondent gave extremely short notice to the district - - just two days - - and he refused the district's request to stay to give it some time to find a replacement.  In addition, Respondent testified that he was alerted to the fact that he might need to attend to his bee business about eleven (11) days before he submitted his resignation.  Respondent could have shown his good faith and lessened the predicament he placed the school district in by informing the district as soon as he realized it of the possibility he might need to resign.

The school district, following its ordinary procedures in locating a replacement, was able to secure a suitable replacement for Respondent in about three weeks.  A substitute teacher conducted Respondent's classes in the meantime.  Neither the substitute nor the replacement placed any additional financial burden on the school district because their salaries were at or below Respondent's.  Public education was harmed, however, in that the education of Respondent's students was disrupted for three weeks while a substitute not qualified to teach construction trades conducted class.

A one-year suspension of Respondent's certificate appears justified in light of a fifth relevant factor introduced in Harlingen ISD v.  Sanchez, No.  059-TTC184, p.  11 (Comm.  Dec., September 1984), - - the extent to which the sanction will affect Respondent and others similarly situated.  In Sanchez, the teacher abandoned his contract to accept a career advancement position at a university.  Since the teacher did not need the certificate in his new position and he would be unlikely to return to teaching in the near future, the deterrent effect of suspension appeared minimal, resulting in a reprimand by the Commissioner.  In the present case, although Respondent does not need his certificate to pursue a distinct business enterprise, the deterrent effect of suspension appears more substantial.  Suspension in this case will likely deter Respondent and other teachers from abandoning their contracts to temporarily attend to other financial interests, expecting to return to teaching when the business no longer requires their attention.

The purpose of §13.046 is to impress upon teachers that their teaching contracts must be their primary obligation.  A teacher's obligation to a school district cannot be secondary to another financial endeavor.  A teaching position is more than a financial venture, a matter of monetary profits and losses; a stable and continuous education for Texas school-children is also at stake.  Therefore, a teacher cannot weigh his teaching contract against another business venture.  Even though Respondent invested a considerable amount in his bee business, his obligation under his teaching contract must stand as his primary concern.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent was employed under written contract for the 1984-85 school year.

2.  Respondent abandoned his contract without good cause and without the consent of the Board of Trustees.

3.  Satisfactory evidence has been adduced to warrant the suspension of Respondent's Teacher Certificate No.  525-82-25-66 for one year.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Texas Teacher Certificate No.  525-82-25-66 be, and is hereby, SUSPENDED for one year from the date of this Order.

SIGNED AND ENTERED this 11th day of July, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 4th day of November, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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