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DECISION OF THE COMMISSIONER
Statement of the Case
Thomas E.  Malone, Petitioner, brings this appeal from a decision of the Board of Trustees of the Houston Independent School District, Respondent, to the effect that a grievance filed by him was not grievable.

A hearing was conducted on March 27, 1985 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at that hearing by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Robert B.  Watts, Attorney at Law, Houston, Texas.  Following the hearing, a brief was filed by Respondent on April 30, 1985; Petitioner filed a reply brief on July 1, 1985.

On July 26, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED and that Respondent be instructed to "consider" Petitioner's grievance in a manner consistent with the Decision.  Respondent filed Exceptions to the Proposal for Decision on August 26, 1985.  No Reply was received.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On April 19, 1984, Petitioner filed a grievance concerning the removal of his duties as head basketball coach at Yates High School.  Specifically, he alleged the following:

PROVISION OF BOARD POLICY ALLEGEDLY VIOLATED:

AP 572.700 Fair Practices

AP 551.310a Coaching Assignments

Step 1
STATEMENT OF GRIEVANCE:

The Grievant was given no reason for his removal.

The Grievant has no charges or claims of wrongdoings.

The procedure for dismissal of basketball coaches was violated.

ACTION REQUESTED:

The Grievant be allowed to continue coaching and all efforts to remove him, cease.

(Resp.  Ex.  5).

2.  No action was taken by Petitioner's Principal/Immediate Supervisor concerning the grievance.  (Resp.  Ex.  5).  Rather, it was referred to Step 2, the Area II office.

3.  On June 29, 1984, the Area II office made the following determination: "After receiving the alleged grievance, it was determined by the Area II office that this is not a grievable item." (Resp.  Ex.  5).  Petitioner requested that the matter be referred to the next step.

4.  On August 8, 1984, a hearing on the matter was held at Step 3 before a five member hearing committee.  No evidence was received concerning the merits of Petitioner's grievance, because the committee first considered the grievability of the matter and decided that issue as follows:

It is the opinion of this hearing committee that the district is not under any continuing obligation to continue anyone in an extra duty or assignment, that a person is subject to the extra duty assignments based on article 551.310, which clearly delineates the .  .  .  process that will be followed for persons being assigned and also the process for a person being dismissed.  And as this process has been followed, the committee reaches the conclusion that this is not a grievable item and, therefore, sustains the decision of the Area administration.

(Resp.  Ex.  5, p.  30).

5.  On August 10, 1984, the General Superintendent of the district entered the following disposition of the matter:

The assignment of extra duties and responsibilities is subject to cancellation at any time.  Based on this finding, this is not a grievable item.  The appeal is denied.  The decision [of the Area II office] is sustained.

(Resp.  Ex.  5).

6.  On October 18, 1984, the matter was presented to the Board of Trustees.  After the Board heard from both Petitioner and the administration, the following occurred:

Mrs.  Alexander moved that the Board find that the assignment of extra duties and responsibilities is subject to cancellation at any time and that based on the finding this is not a grievable item, and that the findings of the Level III Hearing Committee be sustained.  Mrs.  Peiffer seconded the motion.  After discussion she asked to add to her motion that the findings showed no violation of Policy 572.700, Fair Practices.  Mrs.  Peiffer agreed to the addition.

Those voting for approval of this motion were Mrs.  Alexander, Mrs.  Mincberg, Mrs.  Peiffer, and Ms.  Reyes.  Mr.  Henry and Mr.  Melton opposed.  Mr.  Fendley, Mr.  Morrison, and Mrs.  Spates were absent from the meeting.

(Resp.  Ex.  4, p.  3).

7.  Houston ISD Board Policy 594.000 defines the term "grievance" as "a dispute or disagreement alleging a violation of the policies of the Board related to wages, hours, or conditions of work.  The grievance must have a remedy." (Resp.  Ex.  3).

8.  Houston ISD Board Policy No.  551.300 reads, in pertinent part, as follows:

551.300 Supplemental Compensation

Supplemental compensation shall be paid to a teacher who is assigned certain extra duties and responsibilities.  Such assignments will be made by the principal and are subject to cancellation at any time.  .  .  .

(Resp.  Ex.  2).

9.  It is undisputed that Houston ISD Administrative Procedure No.  572.700 reads, in its entirety, as follows:

572.700 Fair Practices

No teacher shall be publicly disciplined or reprimanded.  No teacher shall be reduced in rank or contract salary without due process.  (12-15-76).

10.  It is undisputed that Houston ISD Administrative Procedure No.  551.300a reads, in pertinent part, as follows:

551.310 Athletic Coaches, Assistant Coaches, and Athletic Sponsors

a.  Coaching Assignments (12-15-76)

* * *

5. Dismissal of Football and Basketball Coaches - The Athletic Department and the building principal shall have the authority to recommend the dismissal of coaches.  This recommendation will then be sent to the area superintendent for consideration.  If there is a disagreement between the Athletic Department, area superintendent and the principal in the removal of a head coach, the final decision will rest with the Superintendent for Area Administration and the Deputy Superintendent for Personnel.

Discussion
Petitioner contends that the Board of Trustees erred by simply disregarding his grievance on the basis that it was not "grievable." Specifically, he claims that he had a right to be heard on the merits of his complaint pursuant to (1) Houston ISD Policy No.  572.700; (2) Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971); and (3) Article I, §27 of the Constitution of the State of Texas.

Policy No.  572.700
Petitioner's contentions concerning Policy No.  572.700 are set forth in paragraph 16 of his Petition for Review, as follows:

16. Respondent interprets its policy 551.300 on supplemental compensation and its policy 551.310 on coaching assignments to mean that complaints about such matters are not subject to the grievance procedure.  Exhibit D.  Such interpretation violates, however, HISD Policy 572.700 which accords full due process rights to anyone to be "reduced in rank or contract salary.  .  ." This provision requires a hearing to be provided by the Board.  .  .  .

The decision of any administrative agency, including a school district, is ordinarily presumed to be valid.  See Ben Wheeler Ind.  Sch.  Dist.  v.  County School Trustees, 414 S.W.2d 477, 479 (Tex.  Civ.  App.  1967, writ ref'd n.r.e.).  Further, it is well settled that the interpretation of the meaning of a school district policy is best left to those persons who formulated and are charged with enforcing the policy, unless the interpretation is unreasonable.  Scott v.  Spring Branch ISD, No.  071-R5-284, p.  13 (Comm.  Educ., Sept.  1984).  In the present case, in order to deny Petitioner a due process hearing in relation to the removal of his coaching assignment, the school district's interpretation of its policy was necessarily to the effect that (1) removal of supplemental duties is not a reduction in rank, and (2) loss of pay for supplemental duties does not constitute a reduction in "contract salary." In other words, the district's interpretation must have been that Policy No.  572.700 applies only to a teacher's primary contractual duties as a teacher and to his or her salary for that position.  This interpretation, though not compelling, is not unreasonable.  The school board's decision not to provide Petitioner with due process in relation to the removal of his coaching duties pursuant to Policy No.  572.700 should not, therefore, be disturbed.

Article 5154c, §6
Article 5154c, §6 of Vernon's Civil Statutes reads, in its entirety, as follows:

The provisions of this Act shall not impair the existing right of public employees to present grievances concerning their wages, hours of work, or conditions of work individually or through a representative that does not claim the right to strike.

The Attorney General has written that "the term `conditions of work' should be construed broadly to include any area of wages, hours or conditions of employment, and any other matter which is appropriate for communications from employees to employer concerning an aspect of their relationship." Op.  Tex.  Att'y.  Gen.  No.  JM-177 (1984).

Petitioner's complaint in relation to the removal of his coaching duties and the accompanying loss of supplemental pay clearly falls within art.  5154c, §6.  A complaint pertaining to removal from a coaching position and the accompanying loss of salary constitutes a grievance about wages and conditions of work under any construction of the statute, whether broad, as in the opinion of the Attorney General, or not.  See Sayre v.  Mullins, 681 S.W.2d 25, 28 (Tex.  1984).  The board of trustees was in error, therefore, in not finding that the matter was grievable for the purposes of the statute, and the matter should be remanded to the board with instructions that the grievance be presented to someone in a position of authority.

Art.  I, §27
A complaint concerning removal from a supplemental duty and the loss of compensation for that duty is a grievance concerning wages and conditions of work; the more important question, perhaps, concerns what constitutes hearing the grievance.  Petitioner contends (Tr.  6-11) that what is required is set forth in Prof.  Ass'n.  of Coll.  Educ.  v.  El Paso Cty.  Comm.  Dist., 678 S.W.2nd 94 (Tex.  Civ.  App.  - - El Paso 1984, writ ref'd n.r.e.) (hereinafter cited as PACE).  In that case, an association of college educators filed a written remonstrance with the Board of Trustees of El Paso Community College District concerning a proposed change in the college's tenure policy.  The Board acknowledged that it had not considered the remonstrance.  The Court of Appeals held that, pursuant to Art.  I, §27 of the Constitution of the State of Texas, "The citizens shall have the right, in a peaceable manner, to assemble together for their common good; and apply to those invested with the powers of government for redress of grievances or other purposes, by petition, address, or remonstrance." The Court found

no requirement that those trusted with the powers of government must negotiate or even respond to complaints filed by those being governed.  But, surely, they must stop, look and listen.  They must consider the petition, address or remonstrance.  If the response, or lack thereof, is not as desired, the remedy then lies in the ballot box where free and independent people ultimately deal with those who rule them.  Id, at 96-97.

In response to Motions for Rehearing from both parties, the Court further explained its decision as follows:

We believe that "consider" is more of a household word than "remonstrance" and is a term understood by all parties.  For lack of a better description, we originally said that the trustees must "stop, look and listen." Webster's Third New International Dictionary (1971) defines the term as meaning to reflect on; to think of in an attentive way; to look at with earnest reflection and to give thought to with a view to accepting, or adopting.  Black's Law Dictionary (5th ed.  1979) defines the term as meaning "to fix the mind on, with a view to careful examination; to examine; to inspect.  To deliberate about and ponder over.  To entertain or give heed to." William C.  Burton, Legal Thesaurus (1980) says that among other things consider means to consult, contemplate, devote attention to, evaluate, examine, heed, inspect, meditate on, mull over, observe, pay attention to and reflect upon.

A board which when presented with a remonstrance immediately files it in a wastebasket can hardly be said to have "considered" it.  A board which delays action upon a remonstrance in order to study and deliberate upon the issues presented will quite clearly have "considered" the remonstrance, particularly if they modify or change their decision upon the issue confronting them.  In between these extremes the board may "consider" the remonstrance by reading it, perhaps on occasions having discussion, and then proceeding to act contrary to the contentions urged in the remonstrance.  But in any event we believe the board must stop, look and listen.  In most instances a deliberating body will by its conduct show whether it has or has not "considered" a petition, address or remonstrance presented to it.

Id., at 98.

In the instant case, Petitioner appeared before several administrative authorities to attempt to win the right to present his grievance.  However, at each step of the administrative review process, Petitioner was informed that he was to limit his presentation to the issue of whether his concerns were grievable.  He was never allowed to present the substance of his grievance nor did any person in a position of authority "consider" the grievance.  The only subject that was "considered" by Respondent was whether or not the concern was grievable.

A district may respond in one of three ways when an employee presents a grievance.  It may consider the substance of the grievance; that is, stop, look and listen, and not respond.  It may consider the grievance and act upon it.  The district may consider the grievance and deny it.  But in no event can a district fail to consider a grievance concerning a condition of work.  Here, that is precisely what Respondent did.

The PACE discussion involving the duty of the "powers of government" to consider a grievance under Art.  I, §27 of the Texas Constitution is similar to the duty of the person in a position of authority under art.  5154c, §6.  In Beverly v.  City of Dallas, 292 S.W.2d 172, 176 (Tex.  Civ.  App.  - - El Paso 1956, writ ref'd n.r.e.), the Court held that "[t]he presentation of a grievance is in effect a unilateral procedure." Further, the Attorney General wrote that although "the right to present grievances necessarily implies that someone in a position of authority is required to hear them," such an authority "is under no legal compulsion to take any action to rectify them." Op.  Tex.  Att'y Gen.  No.  H-422 (1974).

It is clear, therefore, that under the constitutional standard set forth in Art.  I, §27 of the Constitution as well as the statutory standard in art.  5154c, §6, the substance of Petitioner's grievance must be considered.  However, the two provisions can result in review by different levels in the district.  Under Art.  I, §27 any person is entitled to present their concerns to "those invested with the powers of government," that is, the board of trustees.  Even though Petitioner is an employee of the district, he has the same constitutional right as any citizen to appear before the board and present his concerns.  There is no indication that Art.  I, §27 was intended to exclude employees.  It is concluded that Petitioner is entitled to apply to the board of trustees pursuant to Art.  I, §27 of the Texas Constitution.  Under art.  5154c, §6, Petitioner is entitled to present his grievance concerning a condition of work to someone in a position of authority.

The recent case of Corpus Christi Indep.  Sch.  Dist.  v.  Padilla, 709 S.W.2d 700 (Tex.  App.  - - Corpus Christi 1986, no writ) sheds some light on the issue of what constitutes a position of authority.  The court there notes that "(w)e have found nothing that suggests that the presentation of grievances envisioned by article 5154c, §6 must be made to the Board." Padilla at 707.  The superintendent, in most board policies, is the chief executive officer of the district and the administrative head of the school system.  As such, the superintendent is in a position of authority able to remedy employee grievances.  Thus, presenting a grievance to the superintendent meets the "presentment" requirements of art.  5154c, §6.  Should an employee wish to present his concerns to the board of trustees, he or she may do so pursuant to the constitutional right set forth in Art.  I, §27, regardless of any limitation contained in local board policy.

Petitioner's grievance should be remanded to the district with instructions to consider the grievance in a manner consistent with this opinion.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was not entitled to due process concerning the removal of his coaching duties pursuant to Houston ISD Policy No.  572.700.

2.  Petitioner's complaint concerning the removal of his coaching duties was a "grievance" for the purposes of Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).

3.  Petitioner was entitled to have his grievance considered by someone in a position of authority who could remedy the grievance pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).

4.  Petitioner was entitled to present his grievance to the board of trustees as a citizen of the district pursuant to Tex.  Const.  Art.  I, §27.

5.  Petitioner's appeal should be GRANTED, and the case REMANDED to Respondent to "consider" Petitioner's grievance in a manner consistent with this Decision.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and the cause REMANDED to Respondent to consider Petitioner's grievance in a manner consistent with this Decision.

SIGNED AND ENTERED this 17th day of December, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

1
2
#047-R3-1284

