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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Response in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED THE  10th  day of  January  , 1985.

________________________________

W. N. KIRBY, INTERIM
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Statement of the Case

Joe L. Phillips, Petitioner, brings this appeal from an action by the Board of Trustees for the Coolidge Independent School District (CISD), Respondent, to nonrenew Petitioner's teaching/coaching contract for the 1983-84 school year.  Petitioner claims that he was renewed by operation of law pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201-.211 (Vernon's Supp. 1983) (hereinafter referred to as the "TCNA").

On January 10, 1984, a pre-hearing conference and hearing were conducted by Susan G. Morrison, the hearing officer appointed by the State Commissioner of Education.  Petitioner was represented by Linda Farin, Attorney at Law, Austin, Texas. At the hearing, Respondent was represented by B. R. Allen, Superintendent of CISD.  Respondent was subsequently represented by Joe B. Hairston, Attorney at Law, Austin, Texas.  By agreement, the record remained open for submission of post-hearing exhibits.  Those exhibits were filed February 17, 1984 without objection by Petitioner.  Respondent's Motion to Dismiss was filed on February 21, 1984.  Subsequent motions for an additional evidentiary hearing are hereby denied.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. The school district is a term contract district.  (Tr. 2).

2. Petitioner's employment as a non-probationary term contract teacher for the 1982-83 school year is undisputed.

3. At the February 10, 1983 meeting, the CISD Board of Trustees voted to nonrenew Petitioner's contract for the 1983-84 school year.  (Joint Ex. 2).

4. No written notice of nonrenewal was given to Petitioner before or after the April 1, 1983 deadline.  (Tr. 29, 42).

5. Petitioner heard that his contract had been nonrenewed and approached Superintendent B. R. Allen about it in March or April of 1983.  (Tr. 14, 29-30).

6. Petitioner was told his contract would not be renewed and that he could meet with the school board if he wished.  (Tr. 14).

7. Petitioner did not request a hearing before the Board.  (Tr. 15, 30-32).  Instead he submitted a letter of resignation, the substance of which reads as follows:

Members:
I would like to express my appreciation for having the opportunity of working with and for the Collidge I.S.D.
In many, many ways it has been a most enjoyable experience.  And I would hope that I would have helped some child in some small way.
I hope that the educational values will always remain high for the betterment of the future.
With all these things in mind and with malice toward no one, I respectfully request to resign my position as Social Studies teacher and Assistant Coach for the Coolidge I.S.D. at the termination of the School Year 1982-83.
Thank you all for a well spent six years.

(Joint Ex. 3).

8. The letter of resignation was presented to the school board by Superintendent Allen, but the board took no action on it.  (Tr. 15, 30-31).

9. No further communication with the Board was requested or attempted for over three months.  (Tr. 29-32).

10. By letter dated August 15, 1983, Petitioner informed Superintendent Allen of the following:

Dear Mr. Allen:
As I have received no written notice from you or the Board of Trustees taking action on my letter of April, 1983, I hereby rescind my request.
This letter is to inform you that it is my intention to teach in Coolidge Independent School District for the 1983-84 school year.  I look forward to working cooperatively with you.
Please forward all appropriate information and documents that are necessary to expedite my employment.
(Joint Ex. 4).

11. Superintendent Allen sent a letter, dated August 16, 1983, to Petitioner, the substance of which reads, in its entirety, as follows:

Dear Mr. Phillips:
In regard to your letter dated August 15, 1983, you were notified in March [of] 1983 that the Coolidge School Board did not renew your contract for [the] 1983-1984 school year.
The Board has filled your 1982-83 teaching position with another teacher for [the] 1983-84 school year.
The School Board will meet in the Superintendent's office at Coolidge High School on August 25, 1983 at 6:30 p.m.  If your wishes are to persue [sic] this matter further, you will need to meet with the school board on August 25, 1983.
(Joint Ex. 5).

12. On August 26, Petitioner reported for work but was not assigned teaching duties.  (Tr. 22, 33).

13. Petitioner's Notice of Appeal was filed September 7, 1983.

Discussion

There is no doubt that Respondent failed to comply with the requirements of the TCNA.  The Act took effect on August 31, 1981, whereby school districts which employed teachers pursuant to term contracts were instructed by the legislature, in §21.203, to adopt certain policies concerning the nonrenewal of teachers.  The CISD Board of Trustees failed to establish such policies.

In addition, the Board failed to provide Petitioner with written notice of any sort concerning his nonrenewal on or before April 1, 1983, as required by §21.204(a) of the Act.  Petitioner would have clearly been entitled to prevail had he filed a timely appeal on the basis that (1) he had not received written notice concerning his nonrenewal on or before April 1, and (2) the school district had indicated overtly that it nevertheless intended to nonrenew him.  See Barich v. San Felipe Del Rio Consolidated I.S.D., Docket No. 086-R1a-483, pp. 405, (Dec. of the Commissioner, May 1983).

Instead, Petitioner resigned after he found out about the school board's vote to nonrenew him.  (Tr. 29-32).  He hoped that his resigning would persuade the trustees to designate his severance of employment as a resignation rather than a nonrenewal.  (Tr. 31).  The board of trustees, however, refused to change his employment record.  This, Petitioner argues, constituted a rejection of his resignation.  The Board, however, could not refuse to accept his resignation because a teacher does not need "permission" to resign at the end of the employment term.  Because Petitioner's resignation was not submitted as being contingent on any action of the Board, it was effective upon receipt and moots any claim he might otherwise have to continued employment.

Exceptions to the Proposal for Decision

In his Exceptions to the Hearing Officer's Proposal for Decision, Petitioner argues that

when Petitioner offered to resign at the end of the 1982-83 school year, he had a contract for the 1983-84 school year by operation of law.  His offer to resign and therefore withdraw from his 1983-84 contract needed affirmative action by the Board.  Tex. Educ. Code Sec. 13.046.  See also, Pierce v. Douglas School District No. 4, 653 P.2d 243, 7 Ed. Law Rep. 448 (Ore. Civ. App. 1981).  This the Board did not do (Tr. 15, 30-31) before Petitioner withdrew his offer of resignation.  (Jt. Ex. 4).  Petitioner should not now be penalized for changing his mind as to his resignation.
If the circumstances of this case were somewhat different, Petitioner's point would be well taken.  However, under the facts of the present case, there are the following problems with Petitioner's contention:

1. Under §21.204 of the Education Code, a school district is obliged to reemploy a nonprobationary term contract teacher if the school board fails to notify the teacher in writing by April 2 that it is considering the nonrenewal of the teacher's contract.  The fact that the teacher does not receive such notice, however, does not necessarily mean that a contract exists in the absence of any indication from the teacher that he or she wants to be employed by the district for the following year.  In the present case, there is no evidence that Petitioner either accepted or demanded a contract for the 1983-1984 school year pursuant to §21.204 prior to submitting his letter of resignation.  He did not, therefore, resign from a contract for the 1983-1984 school year; rather, he explicitly indicated that he would not insist on a contract for the ensuing year.

2. It should have been clear to Petitioner within a short time after submitting his resignation that the board had no intention of trying to bind him for the 1983-1984 school year.  There was, in short, no reason for either party to believe that the other party wished to continue the parties' employment relationship for the 1983-1984 school year.  A contractual relationship cannot be garnered from a meeting of the minds to the effect that neither party wishes to contract with the other.

3. Petitioner waited more than three months to attempt to rescind his resignation.  For a rescission of a resignation to be effective, it must be made quickly and clearly.  Laine v. Alief ISD, No. 146-R8-883, p. 5 (Decision of the Commissioner, Sept. 1984).  In the Pierce case, for example, cited by Petitioner, the teacher rescinded her resignation the first teaching day after resigning, and the rescission was held to be effective.  Had the teacher in that case waited three months, however, it is unlikely that her rescission would have been held to have been effective.

4. By the date on which Petitioner submitted his attempted rescission, the school district, in reliance on the mutual understanding that Petitioner was no longer an employee of the district, had obtained a replacement for Petitioner.  Again, it is unlikely that even the teacher in Pierce would have prevailed had the school board, relying on her resignation, entered into a binding contract with a replacement prior to the rescission of her resignation.

Also in his Exceptions, Petitioner contends that

[a]t the least, Respondent should be ordered to purge Petitioner's personnel file and all its records of any reference to Petitioner's contract being nonrenewed.  If the Commissioner of Education does rule that Petitioner's employment with Respondent was discontinued by reason of Petitioner's resignation, Petitioner should not be prejudiced in attempting to obtain new employment by having Respondent's invalid nonrenewal action on his record.

The courts have yet to settle the issue of whether clearly erroneous information may be expunged from public records.  In a case such as this, where the existence of a mistake was in dispute, the decision to correct the personnel record is taken away from the custodian until resolution by adjudication.  The facts of this case indicate that Petitioner indeed resigned.  The potential harm to a former employee, such as Petitioner, is not that an erroneous statement exists in his or her personnel file, but that it might later be communicated as true to a potential employer.

In Op. Tex. Att'y Gen. No. MW-327 (1981), the Attorney General concluded that the Open Records Act, Tex. Rev. Civ. Stat. Ann. art. 6252-17a, "clearly imposes a duty upon the custodian of public records to preserve said records and to ensure that, among other thnings, they are not altered." He added, however, that the Act does not prohibit the addition of material to an employee's records which explains or corrects information contained therein.

It is doubtful that any legitimate state interest exists in maintaining erroneous records.  However, in light of the attorney general's opinion mentioned above, a clarifying statement of refutation added to the file should be sufficient both to negate the possibility of harm to Petitioner and to protect the State's interest in preserving public records in the exact condition in which they are compiled.

Conclusions of Law

After due consideration of the record, matters offically noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's claim against the school district for violating the TCNA is mooted by his resignation.

2. The school district should correct Petitioner's personnel file to include a statement explaining that his severance of employment was by resignation.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be DENIED and Respondent make the above-described addition to Petitioner's personnel file.

SIGNED AND ENTERED the  30th  day of  Oct  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
PAGE  
-2-

#024-R1a-1083

