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Statement of the Case
William P.  Capasso, Petitioner, brings this appeal by next friend, his father Joseph M.  Capasso, from the decision of the Board of Trustees of the Humble Independent School District (HISD) to suspend Petitioner beginning October 21, 1982, and continuing through the end of the 1982-83 school year.

Petitioner was represented by his father, Joseph M.  Capasso, at the hearing on appeal on January 4, 1983 before Judy Underwood, the Hearing Officer appointed by the Commissioner of Education.  Respondent was represented by Timothy T.  Cooper, Attorney at Law, Houston, Texas.  Subsequent to Petitioner's presentation of his case, Respondent made an oral motion for directed verdict, which the Hearing Officer granted, subject to approval by the Commissioner of Education.

On February 4, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Respondent had in full force and effect the following policy:

XIV.  Regulation on Drug and Alcohol Abuse
.  .  .  Any student possessing, using, or under the influence of any drug prohibited by law, including in particular marijuana, narcotics, hallucinatory, hypnotic, or sedative drugs, or any chemical, alcoholic or similar product not expressly prescribed by a licensed physician or other qualified person, or who gives, sells, or supplies to any other student any of such prohibited drugs or products, in or on any school grounds or building, or at school sponsored activities, shall be subject to suspension from all school classes, all school premises, and all school functions, following appropriate suspension procedures.  .  .  .  After the notice to the violator and after a hearing by the Board and, if found guilty, the student may be suspended for the balance of the school year.

(Resp.  Ex.  9, p.  58; Tr.  95-96).

2.  On the morning of October 21, 1982, Respondent's Freshman Assistant Principal, John Miller, was on hall duty between classes when he observed Petitioner and another student at a locker after the tardy bell had sounded.  Principal Miller spoke to them, telling them to hurry up because they were going to be late.  Petitioner and the other student remained at the locker and Principal Miller again told them to get moving on to class.  Principal Miller then heard something that sounded like plastic drop onto the tile floor where Petitioner and the other student were standing.  Principal Miller proceeded to walk toward Petitioner and the other student to find out what was keeping them at the locker for so long.  As he approached them, they closed the locker and moved toward him and, when they were within approximately two feet of him, he smelled marijuana.  (Tr.  11-12, 17-18).

3.  Principal Miller took Petitioner and the other student to the nearest administrator's office and summoned Paul Roser, the Sophomore Assistant Principal.  (Tr.  12-13).  Mr.  Roser asked the Petitioner and the other student if they would empty their pockets, which they did.  However, Petitioner did not empty his left coat pocket.  Principal Roser asked why he had not done so, and further asked, "Can I look in this pocket?" Petitioner did not respond verbally but held out the left coat pocket toward Principal Roser, upon which Principal Roser removed a package of cigarettes that were clearly visible within the pocket.  (Tr.  51-54, 69).  Upon emptying the cigarette package, Principal Roser found, along with several cigarettes, a plastic wrapper containing some twig-like substance, some seeds and a leaf-like substance.  (Tr.  56-58).

4.  Principal Roser then performed a Duguenois-Levine Test on the substance and determined that it was marijuana.  (Tr.  59-61).

5.  By letter dated October 21, 1982, Petitioner's parents were notified by Respondent's Junior and Senior Principal, Charles Dinhobler, that Petitioner had been found to be in violation of the District's drug policy.  They were notified that he was subject to summary suspension and that they could request a hearing before the Board of Education.  (Resp.  Ex.  1).

6.  By letter dated October 30, 1982, Petitioner's mother requested an appeal of Petitioner's suspension.  (Resp.  Ex.  2).

7.  By letter dated November 4, 1982, Respondent notified Petitioner of a hearing scheduled for November 9, 1982.  (Resp.  Ex.  3).

8.  A hearing was held before the Board on November 9, 1982, after which the Board voted to uphold Petitioner's suspension for the remainder of the school year.  (Resp.  Ex.  10).

9.  By letter dated November 30, 1982, Petitioner's father requested a rehearing before the Board to present additional facts.  (Resp.  Ex.  4).

10.  By letter dated December 9, 1982, Respondent's Superintendent notified Petitioner's parents that a rehearing was scheduled for December 14, 1982.  (Resp.  Ex.  7).

11.  It is uncontroverted that a re-hearing was held on December 14, 1982, after which Respondent's Board voted to uphold their prior decision to suspend.  (Tr.  97).

12.  It is uncontested that Petitioner timely filed his notice of appeal to the State Commissioner of Education.

Discussion

Petitioner's letter of November 22, 1982, to the State Commissioner of Education, which serves as his Notice of Appeal and Petition for Review, states the following complaints:

1.  That, at the time of the November 9th hearing, Petitioner's father did not have sufficient knowledge of the facts or opportunity to speak with any of the witnesses or to examine the evidence;

2.  That Petitioner's rights were violated as a result of an unlawful search; and

3.  That the Respondent's Board of Trustees acted arbitrarily and capriciously in voting to follow the Superintendent's recommendation for suspension for the remainder of the year.

Petitioner's first complaint was cured when he requested and was granted a second hearing at which he was represented by counsel and given every opportunity to question witnesses and examine and present evidence.  (See Joint Ex.  1, December 14th hearing transcript).

With regard to Petitioner's second claim, that his constitutional rights were violated by an unlawful search, Petitioner must establish that (1) a search was made and (2) it was made without probable cause.  The constitutional validity of any search depends on the outcome of the balancing test between the competing interests of public need for search on one hand and the individual's right to personal security on the other.  Jones v.  Latexo Independent School District, 499 F.  Supp.  223, 233 (E.  D.  Tex.  1980).  In implementing the test for determining the constitutional validity of a search, a court must examine the totality of circumstances surrounding the search.  Id.  The relevant factors to be considered include the scope of intrusion, manner of intrusion, justification for the search, and the place where it is conducted.  Id.  Courts have generally approved searches conducted in schools on the basis of "reasonable cause to believe" that contraband would be found, rather than requiring that the stricter standard of probable cause be met.  Id.  at 236.

The facts of the current case indicate that Principal Miller reasonably believed that one or both students might be in possession or under the influence of marijuana, since he smelled the odor of marijuana as they approached him.  This factor, coupled with the fact that the students were engaged in some activity within a locker in the hallway after the tardy bell had sounded, constitutes sufficient grounds to form probable cause for a search.

The evidence indicates that Principal Roser requested that the students empty their pockets, which they did voluntarily.  The evidence also indicates that Petitioner, in response to Principal Roser's question about his left coat pocket, pushed the pocket toward Principal Roser.  Such action indicated that Petitioner consented to Principal Roser's examination of the contents of the pocket in question.  Accordingly, there was no evidence presented which shows a search in violation of Petitioner's Fourth Amendment rights.

No evidence was offered to support the contention that the Board of Trustees' decision to suspend Petitioner for the remainder of the school year was arbitrary or capricious or unsupported by the facts.  Petitioner was found to be in violation of the District's drug policy.  It is uncontested that Petitioner had knowledge of the policy and of the penalty to which he could be subjected if he violated the policy.  The suspension recommended by the Superintendent and approved by the unanimous vote of the voting Board members after two hearings was authorized by that policy.  The Commissioner of Education may not substitute his judgment as to the appropriate punishment for that of the Board of Trustees absent a showing that such decision was arbitrary, capricious or unsupported by the evidence.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The evidence is insufficient to support a finding that Petitioner's Fourth Amendment rights were violated by an unlawful search.

2.  The evidence is sufficient to support a finding that Petitioner was in possession of marijuana on October 21, 1982, in violation of Respondent's drug policy.

3.  There is no evidence to support a finding that Respondent's Trustees' action in suspending Petitioner for the remainder of the school year for a violation of the District's drug policy was arbitrary, capricious or unsupported by the evidence.

4.  Respondent's Motion for Directed Verdict should be GRANTED and Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education it is hereby

ORDERED that Respondent's Motion for Directed Verdict be GRANTED and Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 1st day of April, 1983.

___________________________

RAYMON L.  BYNUM
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