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THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 11th day of April, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Steven Byszeski, Jr., Petitioner, brings this appeal from an action of the Board of Trustees of the Splendora Independent School District (SISD), Respondent, suspending Petitioner for a violation of Respondent's policy prohibiting the possession of marijuana on campus.  The appeal was held on November 9, 1983, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr. Charles E. Soechting, Attorney at Law, Houston, Texas.  Respondent was represented by Mr. J. Cary Gray, Attorney at Law, Houston, Texas.

On December 21, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  On January 9, 1984, Respondent filed Exceptions to the Proposal for Decision.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal Petitioner was a sixteen year-old male enrolled in the tenth grade at Respondent's high school.

2. On the morning of October 11, 1983, Petitioner was in attendance at his regularly scheduled health class which was being conducted in Respondent's cafeteria.  Seating for the class is assigned and Petitioner was seated in his usual position at one of the cafeteria's tables.  Across the table and several feet to Petitioner's left was seated one Jack F. Petitioner was facing away from the front of the class where the instructor, Mr. Frank R. Butler, Jr., was seated.  (Tr. 18-19, 34).  During the events in question, Petitioner was engaged in completing a written work assignment.  (Tr. 35).  In the course of completing the assignment, Jack F. slid a pack of cigarettes across the table against Petitioner's arm.  As Petitioner grasped the pack, Jack F. stated, "Steve, throw these away.  There's marijuana in there." (Tr. 21-22, 30, 34-35).  Seconds later Butler appeared at the table and inquired of Jack F. if he had passed an item to Petitioner.  Upon Jack F.'s denial, Butler inquired of Petitioner, who immediately and readily produced the cigarette pack.  (Tr. 21, 40-41).

3. Immediately before confronting Jack F. and Petitioner, Butler had been approached by one of his female students who informed Butler that Jack F. had displayed some marijuana to her.  As Butler rose from his seat the student told him that the marijuana was being passed to Petitioner.  (Tr. 40-41).

4. It is uncontroverted that the cigarette pack passed from Jack F. to Petitioner contained marijuana.

5. At all times relevant to this appeal, Respondent had, in full force and effect, a policy prohibiting certain substances on school premises.  The policy is set forth in pertinent part as follows:
Any student found in possession . . . of marijuana . . . shall be suspended from classes and all school premises until the Board of Education meets.

(See Pet. Ex. 1).

6. After seizing the marijuana, Butler summoned Mr. Leon W. Cubillas, the assistant principal.  After interviewing Jack F. and Petitioner, Cubillas telephoned Mr. William G. Shaw, Respondent's superintendent, and informed him that two students had been found to be in possession of marijuana.  Shaw was not informed of the details of the incident.  Shaw advised Cubillas that school procedures require that students found to be in possession of marijuana be immediately suspended pending action by the Board.  (Tr. 13-14, 63).

7. On October 17, 1983, a hearing was conducted before Respondent's Board of Trustees.  The hearing culminated in the decision to suspend both Jack F. and Petitioner for the remainder of the current term.  (Tr. 4-5).

8. The evidence is undisputed that Jack F. and Petitioner are not friends or colleagues in any sense of the terms and that they are associated only as a result of the proximity of their assigned seating in Butler's class.  Jack F. is an extremely poor student with learning disabilities who exists apart from the mainstream social life at the school.  Petitioner, to the contrary, is an average, well-adjusted student who is popular with his classmates and has no record of behavioral or disciplinary problems.  (Tr. 15, 17, 20, 22, 33, 44-45, 50).  Petitioner enjoys a reputation within the community of being a young man of exemplary character who is considered somewhat "square" as a result of his condemnation of drugs and alcohol.  (Tr. 53-55).

Discussion

The rather unique events of October 11, 1983, compel an examination of Petitioner's actions to determine whether there is sufficient evidence that Petitioner was in possession of marijuana within the meaning of Respondent's policy.  More specifically, the resolution of this appeal requires a definition of the term "possession" or "in possession."

It would surely be arbitrary and capricious to define possession as nothing more than dominion or control.  Such an interpretation would jeopardize persons having no knowledge of the presence or nature of a prohibited substance.  Any regulation which is penal in nature, the violation of which may warrant the forfeiture of legally vested rights, necessarily implies some degree of mens rea or intent as an integral element.  Simply stated, the accused must not only have exercised dominion or control, but must also be found to have intended to exercise such dominion or control.

In the appeal at bar, Petitioner readily acknowledges control and subsequent recognition of the marijuana immediately prior to being approached by his teacher.  While dominion and/or control is not determinative of "possession," such dominion and/or control sufficiently raises a presumption of possession absent evidence and rebuttal.  The ultimate issue, therefore, is whether sufficient evidence was adduced that Petitioner did not entertain a state of mind that would render him "in possession."

There is no evidence whatsoever that would link Petitioner and Jack F. either socially or in a concerted action to possess and/or conceal marijuana.  To the contrary, the evidence indicates that the two boys have nothing in common and were proximate only as a result of their teacher's policy of assigned seating.  Butler, testifying on behalf of Respondent, opined that, from his knowledge of the two boys, he could not logically imagine them acting in concert.  (Tr. 50).  Moreoever, there is absolutely no evidence to indicate that Petitioner knew that marijuana was in the pack of cigarettes prior to being informed of such by Jack F.  (Tr. 69).

All evidence adduced by either party supports Petitioner's contention that he acquired the marijuana from Jack F. exactly as Petitioner testified, and became aware of its nature only after the contraband was already in his grasp.  Thus, it is from that point in time that the events in question must be examined for evidence of Petitioner's intention.

Butler testified that he was in the process of rising to confront Jack F. when the informant advised him that the marijuana was being passed to Petitioner.  Thus, Butler's testimony corroborates that of Petitioner that he was in contact with the marijuana for only the scant few seconds it took Butler to walk to Petitioner's table.  As previously noted, Petitioner was seated with his back to Butler and had no way of knowing that confrontation was imminent.  Also relevant is the fact that Petitioner had no way of knowing Jack F.'s reasons for passing the marijuana, nor was he aware of how Jack F. had acquired it in the first place.  All Petitioner was aware of was that a casual acquaintance had entrusted him with a package, informed him of its contents, and requested that it be thrown away.  Petitioner adamently contends that he has no use for drugs and that it was his intention to throw the marijuana in the garbage receptacle as soon as he completed his written assignment.

Respondent insists that the appropriate response by Petitioner would have been to either throw the package down or spontaniously declare it to the teacher, and that his failure to do either is evidence of Petitioner's intention to retain the marijuana for himself.  This contention is the gist of Respondent's entire case against Petitioner.  In assuming this posture, Respondent has failed to adequately take into account the exceedingly short period of time in which Petitioner was allotted to act.  Indeed, the evidence establishes that the events in question were practically instantaneous.  Respondent has also failed to consider that, while possession of marijuana has been clearly prohibited, students have been given no guidelines as to how to dispose of discovered contraband.  Thus, one suddenly finding himself in possession of a prohibited substance is simply left to his own wits and must make judgments at his or her peril.  It is not herein suggested that it is inappropriate to expect students to exercise sound judgment.  It is suggested that, where one's right to public education is jeopardized, ordinary common sense and fairness dictates that the accused must have been given a sufficient opportunity to determine the proper course of action.  The few seconds in which Petitioner was required to act afforded him no such opportunity.

At the very least, all parties must agree that Petitioner, through no fault of his own, found himself in a most unenviable situation.  The difficulty of Petitioner's predicament may be more fully appreciated by examining the testimony of the apprehending teacher.  Butler, after having enjoyed approximately one month in which to consider the incident, candidly conceded that he was unsure how he would have reacted under similar circumstances.  (Tr. 46-47).  Petitioner did not have the luxury of weeks in which to reflect, nor was he able to call upon the wisdom attained through years of adult experience.

Regardless, it must be held firmly in mind that Petitioner's chosen course of action is not the offense in question.  Petitioner is not charged with attempting to dispose of marijuana in an inappropriate manner.  The offense charged is possession of marijuana.  Respondent's actions are relevant only insofar as they may evidence his intent.  There is absolutely nothing in the chain of events or the evidence adduced that would serve to contradict Petitioner's contention that he never intended to retain the contraband for his own use and desired to discreetly dispose of it at the first opportunity.

The very core of this Decision is that the undersigned is convinced beyond any doubt that Petitioner's motives and intentions were entirely honorable and lawful.  As previously noted, there is absolutely no evidence to the contrary.  Petitioner's demeanor and candor warrant that his testimony be assigned the highest degree of credibility.  Petitioner may best be characterized as a young man of exemplary character who was simply in the wrong place at the wrong time, and who is somewhat amazed at being involved in such a controversy at all.  Petitioner's plight is best described by Butler's agreement that Petitioner just had the misfortune of sitting next to Jack F. on the day in question.

Although there is no transcript of the local hearing, Respondent's Board of Trustees apparently declined to examine the evidence for the purpose of determining Petitioner's intent.  As evidenced by Respondent's superintendent, "[Respondent's Board of Trustees] felt like they couldn't look into [Petitioner's] mind as to whether he intended to do anything with the cigarettes or whether he was trying to throw them away.  All they know is that he had possession." (Tr. 90).  In so acting, the Board failed to address a necessary element of the offense.  Had the Board members carefully analyzed the evidence with regard to determining Petitioner's intent, they, too, may have found that Petitioner had done nothing worthy of being suspended.

This decision should not be read to indicate that guilty parties may easily avoid the consequences of their offenses by simply claiming that they intended to throw the contraband away.  Such is simply not the case, for several reasons.  First, neither school authorities nor reviewing tribunals are obligated to believe the claims of an accused where there is evidence to the contrary.  In this appeal, there was no such evidence.  In fact, as noted previously, all of the evidence from both parties support Petitioner's account of what happened.  Second, all such controversies of this nature must be tried on their individual facts.  Indeed, it is most unlikely that a fact situation similar to and as unusual as that at bar will arise in the future.  Finally, this decision is intended to be limited to these peculiar circumstances and represents the narrow proposition that, where the guilt of an accused is to be deduced exclusively from his actions or failure to act, principles of reasonableness and fairness dictate that the accused must have had a reasonable opportunity and time to act appropriately.  Petitioner had no such opportunity.

Exceptions to the Proposal

In its Exceptions to the Hearing Officer's Proposal for Decision, the school district stresses that it "has no requirement in its handbook on student policies for a `mens rea' in connection with its procedures or penalties for possession of drugs on school premises." The district notes that the handbook reads, in pertinent part, as follows:
Any student found in possession of drugs or alcohol on school premises or designated parking area, or under the influence of marijuana, or narcotics, halucinatory, hypnotic, sedative drugs, or any chemical or stimulant not prescribed by a licensed physician, or any alcoholic beverage, shall be suspended from classes and all school premises until the Board of Education meets.  At that time, they will be given a hearing and can be expelled from school by the Board of Education for the remainder of the school semester.  The student has the right to have legal counsel present at this hearing if they so desire.
First, the testimony of the superintendent indicates that the district normally applies the policy as if an intention to keep a prohibited drug is indeed implicit in the policy:
Q. [By Mr. Soechting] Let's assume, if you would, two students sitting in a classroom such as you have in your cafeteria in your school.  One student passes to another student a package of cigarettes which he believes to contain marijuana - - passes it to the student and says, "Get rid of it for me" and then a teacher finds it or understands one of the students has marijuana.
Is that a student who is in possession of marijuana or is that a student who finds himself in possession of marijuana?
A. Well, they are in possession of the drug.  If they come forth - - and I've had students who do this; bring drugs to me, when I was a Principal.  Also, not only pills, but marijuana.
When a student brings drugs to the Principal and says, "I found this," you can usually believe that they are not keeping it for themselves.  They're not going to come forth with something that they're guilty of.  You have to take each case like that before you can - - If you go and find them - - they don't come forth with it, then you have to assume that they don't want to bring it to you and that they are trying to keep it for themselves.
I've had students bring drugs to me and they were not suspended; just because someone put drugs in their locker or something like that.
Q. You're [sic] testimony is that anybody who does not bring forth a controlled substance to you, you're assuming that they're keeping it for themselves?
A. Well, why else would they have it?

(Tr. 11-12).

Second, although it is true that the policy itself does not affirmatively set forth any requirement of intent, such a requirement must be considered as part of the policy in order to ensure that it is not unreasonably applied; otherwise, the most well-intentioned student in the school, who tries hard to obey all of the school's rules, may be faced with the prospect of being suspended from school for events totally outside of his or her control.

In other words, it is entirely appropriate for a school district to punish a student who consciously and purposefully violates one of its rules.  It is inappropriate to punish a student who, with no intention of taking any action contrary to the district's rules, finds himself or herself in a position of involuntarily handling a prohibited substance.  As noted by the Hearing Officer in his Proposal for Decision, intent may be presumed from possession, and the burden is on the student to prove that his or her handling of the substance was involuntary.  As a practical matter, that burden is a heavy one, because claims to the effect of, "I didn't mean to possess the marijuana I have in my hands," are extremely self-serving and easy to manufacture, and will ordinarily be met with skepticism by the finder of fact.  In this particular case, however, the student has carried his burden, in large part because his account of the incident is consistent with that of the district's witnesses.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Although Petitioner exercised dominion and control over marijuana while on Respondent's campus on the morning of October 11, 1983, the evidence adduced establishes that Petitioner did not entertain any intent to exercise dominion or control over said marijuana for inappropriate or unlawful purposes.

2. Petitioner was not in possession of marijuana on October 11, 1983, within the meaning which must be given Respondent's policy prohibiting such possession.

3. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED the  11th  day of  April  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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