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Statement of the Case
Jimmie Currie, Petitioner, appeals from an action of the El Paso Independent School District, Respondent, terminating Petitioner's contract of employment.  The appeal was heard on October 25, 1982, before Judy Underwood, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Robin Norris, Attorney at Law, El Paso, Texas.  Respondent was represented by Sam Sparks, Attorney at Law, El Paso, Texas.  In order to avoid duplicate testimony, both parties agreed to the admission in toto of the record made before the Board of Trustees, and such record was admitted for all purposes.

On January 28, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner and Respondent executed a teacher's continuing contract on March 15, 1974.  (Resp.  Ex.  7).

2.  Petitioner experienced serious student discipline problems in her classes during the 1981-82 school year.  Examples of such problems were: (1) students' use of vulgar language (Bd.  Rec.  18, 102); (2) students visiting with each other, roaming around the classroom and throwing objects during class (Bd.  Rec.  29, 34-35, 50, 101, 106-08, 110; Tr.  68, 69, 72); (3) a student or students throwing firecrackers or smoke bombs in the room (Bd.  Rec.  166; Tr.  18-19); (4) a student throwing a lighted cigarette at the teacher (Bd.  Rec.  167; Tr.  73-74); (5) a student making disturbing noises during class (Tr.  14, 68); and (6) a student bringing ammonia capsules and an ink-stained sanitary napkin into class (Tr.  16-17).  Petitioner sent 88 referrals for discipline on 43 students to the administration during the first semester (Resp.  Ex.  28; Tr.  114-15), and 150 referrals on 65 students during the second semester (Resp.  Ex.  28).

3.  By written memorandum dated November 19, 1981, Respondent's Principal notified Petitioner of specific areas of concern involving Petitioner's methods of discipline and instruction which had been discussed at a prior conference.  (Resp.  Ex.  13; Tr.  117).

4.  Respondent's principal instructed the assistant principal in charge of instruction, two curriculum consultants, and the assistant principals in charge of discipline, to assist Petitioner in attempting to correct the deficiencies in her instructional and disciplinary methods.  (Tr.  116, 121).

5.  The curriculum consultants observed and worked with Petitioner on numerous occasions between October 1981 and March 1982.  (Bd.  Rec.  99, 107, 138).

6.  At the suggestion of Respondent's principal, Petitioner attended an assertive discipline workshop in November of 1981, but did not read all the required material or complete all of the required assignments.  (Bd.  Rec.  170-71; Tr.  93-95).

7.  Respondent's assistant principal for discipline observed and worked with Petitioner on several occasions beginning in November of 1981.  (Bd.  Rec.  147).

8.  Petitioner had approximately 155 students in her five classes at the beginning of the first semester of the 1981-82 school year.  (Tr.  126).

9.  Petitioner had approximately 114 students in her five classes at the beginning of the second semester of the 1981-82 school year.  (Resp.  Ex.  28).

10.  Petitioner was given a written evaluation dated January 15, 1982, confirming a conference on that date wherein Petitioner was given notice of specific deficiencies, suggestions for curing such deficiencies, and notice that she would be recommended for termination of her contract at the end of the 1981-82 school year if substantial improvement were not forthcoming by the end of February, 1982.  (Resp.  Ex.  14).

11.  Respondent's principal observed Petitioner on several occasions after the January 15th meeting and determined that there was not sufficient progress to warrant a change of her recommendation to terminate Petitioner's contract (Bd.  Rec.  23-24, 96-97, Tr.  123).  Respondent's curriculum consultants observed Petitioner after the January 15th directives and stated that, in spite of their numerous attempts to advise and aid Petitioner, there was no improvement in either discipline or instruction.  (Bd.  Rec.  107-08, 140-41).

12.  By written evaluation dated February 26, 1982, Petitioner was notifed that her methods of instruction and discipline were still deficient and that a recommendation for termination of her contract at the end of the 1981-82 school year would be made to the Board of Trustees.  (Resp.  Ex.  15).

13.  By letter dated March 3, 1982, Petitioner was notified that Respondent's superintendent would recommend the release of unsatisfactory continuing contract teachers at a meeting of the Board of Trustees on March 7, 1982.  (Resp.  Ex.  1).

14.  By letter dated March 12, 1982, Respondent notified Petitioner of its intent to terminate her employment, gave notice of the grounds for termination, including "[i]nefficiency or incompetency in performance of duties," and of her right to a hearing (Resp.  Ex.  2).

15.  By letter dated March 31, 1982, Respondent gave notice to Petitioner of a hearing date, a list of prospective witnesses and the grounds for termination (Resp.  Ex.  4).  By letter dated May 3, 1982, Respondent acknowledged Petitioner's request to reschedule the hearing and notified her that it would be reset for May 12, 1982 (Resp.  Ex.  6).

16.  On May 12, 1982, Petitioner appeared, represented by counsel, and a hearing was held before Respondent's Board of Trustees.  After presentation of witnesses, cross-examination, presentation of exhibits, and argument of counsel, Respondent's board members upheld the termination of Petitioner's continuing contract (Bd.  Rec.  231-32).

17.  It is uncontested that Petitioner timely filed her Notice of Appeal and Petition for Review with the State Commissioner of Education.

Discussion
School districts which have adopted the provisions of Tex.  Educ.  Code Ann.  §§13.101 - .116 (Vernon 1972) may terminate a teacher's contract of employment at the end of a school year for lawful cause as enumerated in §13.101.  The relevant portion of §13.101 states:

Any teacher employed under a continuing contract may be released at the end of any school year and his employment with the school district terminated at that time, or he may be returned to probationary contract employment for not exceeding three succeeding school years, upon notice and hearing (if requested) as hereinafter provided, for any reason enumerated in Section 13.109 of this code or for any of the following additional reasons:

(1) inefficiency or incompetency in performance of duties.

The evidence adduced establishes that Petitioner had a serious discipline problem at the beginning of the 1981-82 school year.  Respondent's administrators made numerous efforts to assist Petitioner in improving the quality of her discipline and instruction from October of 1981 through February of 1982.  Petitioner's contention that she was not on sufficient notice of what her deficiencies were or that she was not given any ideas or opportunity for correcting such deficiencies is without merit.  Respondent's administrators' directives and suggestions were clear and unambiguous.

Petitioner's contention that she was not given fair and adequate notice of the charges against her is refuted by the specific language of Respondent's March 12, 1982 letter which states the grounds for termination in both statutory terms as per §13.111 of the Texas Education Code, and in terms of the specific deficiencies found in Petitioner's methods of instruction and discipline.  (Resp.  Ex.  2).

Petitioner's contentions that her discipline problems were a result of (1) the failure of the administrative staff to take proper disciplinary action on the students referred by her (Tr.  17, 19, 103); (2) the large size of her classes (Tr.  75-77); and (3) the inability of her students to learn (Tr.  99), are also without merit.  The evidence establishes that the administration suspended many students from her classes after they were sent by Petitioner on referral.  (Tr.  65-74).  Likewise, uncontested testimony from Respondent's principal shows that Petitioner's classes were not crowded but, in many instances, decreased in size (Tr.  75-77).

The evidence further establishes that Petitioner's disciplinary and instructional deficiencies continued throughout the spring semester of the 1981-82 school year.  Her referral rate was even higher in the spring semester than it had been during the previous fall.  Observations by the various administrators after January 15, 1982 indicated conclusively that the situation had not improved significantly.  Testimony from these administrators revealed that Petitioner did not have the control of her students necessary to facilitate the efficient and effective teaching of her classes.  This deficiency, in and of itself, is sufficient lawful cause under §13.110 for termination of a continuing contract and is thus dispositive of this appeal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's inability to maintain reasonable discipline in her classes seriously diminished the efficient and competent performance of her duties.

2.  Lawful cause pursuant to the provision of Tex.  Educ.  Code Ann.  §13.110 (Vernon 1972) did exist to support the decision of Respondent's Board of Trustees to terminate Petitioner's continuing contract of employment.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the decision of the Respondent to terminate Petitioner's contract of employment be AFFIRMED and Petitioner's appeal be, in all things DENIED.

SIGNED AND ENTERED this 21st day of March, 1983.

___________________________

RAYMON L.  BYNUM
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