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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  23nd  day of  August  , 1985.

____________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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Statement of the Case

Charles C. Murray, Petitioner, brings this appeal from the action of the Board of Trustees of the Windham School System of the Texas Department of Corrections, nonrenewing his contract of employment for the 1984-85 school year.

A prehearing conference was held on February 5, 1985 for the purpose of considering, among other things, the jurisdiction of the State Commissioner of Education.  Petitioner was given an opportunity to testify concerning his allegations at that conference.

Petitioner is represented on appeal by Jack Shriver, Attorney at Law, Huntsville, Texas.  Respondents are represented by Joe B. Hairston, Attorney at Law, Austin, Texas.  The Hearing Officer assigned by the State Commissioner of Education to issue a Proposal for Decision is Mark W. Robinett.

On May 23, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was first employed by the Windham School System for the 1982-83 school year, pursuant to a contract dated October 12, 1982.  His employment was renewed for the 1983-84 school year pursuant to a contract dated April 13, 1983.  Both contracts included the following provisions:

VII.

This contract may be nonrenewed in accordance with the policies of Windham School System.

*

*

*

IX.

Employee understands and agrees that this contract does not confer upon employees any expectation of continuing or continued employment subsequent to or after the period of employment set forth hereinabove in Paragraph I.  Employee understands and agrees that Windham School System and the Texas Department of Corrections employs no system of civil service or any system of tenure.

(Resp. Ex. B).

2. The Windham School System's Policy for Term Contract Nonrenewal, No. 7.08-1, dated March 8, 1982, reads, in pertinent part, as follows:

PROBATIONARY STATUS

The Board may decide not to renew the contract of any employee serving a probationary period if in its judgment the best interests of the System will be served by such nonrenewal.  Perry v. Sindermann, 92 S.Ct. 2694 (1972); Board of Regents of State Colleges v. Roth, 92 S. Ct. 2701 (1972); Education Code 21.209

The Board adopts the two-year probationary period provided in Education Code 21.209.

In the event the Board decides not to renew the employment of an employee serving a probationary period, it shall give the employee reasonable notice of its intention not to renew, prior to the end of the employment term fixed in the contract.

(Resp. Ex. A).

3. On October 25, 1983, Petitioner filed a disciplinary report concerning one of his students, the substance of which reads, in its entirety, as follows:

At approximately 8:00 a.m. on 10-25-83, inmate TATE, CECIL #337953 was asked not to yell out of the classroom to another student in the hall that was passing by.  I asked TATE if he would not yell across the classroom into the hall.  Inmate TATE replied, "MOTHERFUCKER, I DON'T HAVE TO QUIT YELLING, I CAN YELL ANYTHING I WANT TO." I asked the student, TATE, to leave the classroom.  While TATE was waiting for the principal to talk to him, I was told by the inmate, TATE, "I'M GOING TO KILL THAT YOUNG MOTHERFUCKER, I'M NO DEATH ROW MOTHERFUCKER." Then inmate TATE had a conference with the principal, and was released back to his cell.

(Pet. Exs. 9 and 11).

4. For his conduct, the student was placed in solitary confinement for fifteen days and deprived of 81 days of "good time." (Tr. 91; Pet. Ex. 9).

5. The student was twice returned to Petitioner's class, and Petitioner twice refused to allow him in class because of the incident referred to in Finding of Fact No. 3. (Tr. 92).  The student was, nevertheless, ultimately returned to his class prior to the Christmas holidays, after which Petitioner did not see him again.  (Tr. 95-96, 117).

6. Petitioner did not file a written objection to the student being back in his class.  However, Petitioner did discuss the matter with his principal almost every week, and he sent a memo to the superintendent and the warden "stating the problem." (Tr. 94-97).

7. On April 3, 1984, Petitioner concluded, from the fact that he had not been notified that his contract had been renewed, that his employment was not going to be renewed.  (Tr. 126-27).  Petitioner thereupon sent an Inter-Office Communication to Burke Landry, his immediate supervisor, the substance of which reads, in its entirety, as follows:

My grievance is, first that I did not receive a renewal of my contract.  Second, Burke Landry, my immediate supervisor, refuse (sic) to discuss the reasons for this action, and referred me to his immediate supervisor, J. Hinson, on April 2, 1984.

(Pet. Ex. 10).

8. The following week, Petitioner was advised that he would never get any reasons for the nonrenewal of his contract.  (Tr. 102).

9. By letter dated May 8, 1984, from Lane Murray, superintendent of schools, Petitioner was advised that "contract nonrenewal is specifically excluded by Board policy as an area which can be grieved." (Pet. Ex. 3).

10. With the exception of the incident referred to in Finding of Fact No. 3, Petitioner was not aware of any problem between him and the school system.  He believed that his nonrenewal stemmed from the fact that he had submitted the disciplinary report to the Building Court rather than taking the problem directly to his principal and that he had objected to the student's return to his classroom.  (Tr. 103-04, 106-07).

11. Petitioner, at the time of hearing, was not aware of any factual allegation which would support his claim that the incident referred to in Finding of Fact No. 3 and his handling of it led to his nonrenewal.  (Tr. 109-10).  Nor has he made any such allegations in any pleading subsequent to the hearing.

12. Petitioner's claim that his nonrenewal was based on the incident referred to in Finding of Fact No. 3 was not brought by Petitioner to the attention of the Board of Trustees of the Windham School System.  (Tr. 119).

Discussion
1. Jurisdiction
Respondent has challenged the Commissioner of Education's jurisdiction to hear this appeal on the basis that Petitioner was a probationary teacher pursuant to §21.209 of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984), at the time of his nonrenewal.  Section 21.209 reads, in its entirety, as follows:

The board of trustees of any school district may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district, in which case the provisions of this subchapter do not apply during such probationary period.

As explained in Martin v. Sheppard, 201 S.W.2d 810, 812-13 (Tex. 1947), "[t]he jurisdiction of a court must be determined not upon the court action in deciding the questions presented in a case, but upon the character of the case itself.  Jurisdiction is the power to decide, and not merely the power to decide correctly." Further, as noted by Justice Powers in Bullock v. Briggs, 623 S.W.2d 508, 511 (Tex. Civ. App. - - Austin 1981) cert den'd, 102 S.Ct. 2962, subject matter jurisdiction exists "when the nature of the case falls within a general category of cases the court is empowered, under applicable statutory and constitutional provisions, to adjudicate." There is no reason to conclude that these statements are not applicable in determining the jurisdiction of an administrative agency.

Respondent is correct to the extent that the TCNA itself does not authorize the Commissioner to hear appeals from probationary term contract teachers.  However, §11.13(a) of the Education Code reads, in pertinent part, as follows:

Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the commissioner of education, who, after due notice to the parties interested, shall hold a hearing and render a decision. . .

Prior to the Court's decision in Spring Independent School Dist. v. Dillon, 683 S.W.2d 832 (Tex. Civ. App. - - Austin 1984, no writ), the Commissioner had consistently held that his jurisdiction under this section was limited to "causes of action" based on the violation of a "legal," statutory or constitutional right.  The Court in Dillon, however, held that the reference in the statute to persons having any matter of "dispute" under the school laws might authorize the Commissioner to hear certain appeals that only implicate his administrative powers, even if "the dispute does not rise to the level of a `cause of action' cognizable in a district court." Id., at 840.  The Court remanded the case to the Commissioner for the purpose of determining the extent of his jurisdiction implicit in the phrase "any dispute . . . arising under the school laws of Texas." In particular, the Commissioner was instructed to "draw the division line" between local and state jurisdiction under the Texas Education Code, keeping in mind that §23.26(b) of the Code grants to the local trustees the "exclusive power" to manage and govern the public free schools of the district.

As the Court in Dillon points out, the word "exclusive" does not necessarily mean that the local board of trustees is not accountable to anyone.  In addition, the local board's authority is superseded in matters specifically delegated to the Agency and the Commissioner.  Further, §11.52(b) of the Education Code reads, in its entirety, as follows:

The commissioner of education shall be responsible for promoting efficiency and improvement in the public school system of the state and shall have the powers necessary to carry out the duties and responsibilities placed upon him by the legislature and by the State Board of Education.

Together, the language in this section and that in §11.13(a) suggest that the local school district's actions are subject to review by the Commissioner for the purpose of determining whether they impair his charge to promote efficiency and improvement in the public school system of the state, regardless of the presence or absence of any "legal" considerations.  Any action, then, of a local school district, which the Commissioner could, correctly or incorrectly, determine was detrimental to "efficiency and improvement in the public school system of the state" is reviewable by the Commissioner.

In the present case, therefore, it must be concluded that the Commissioner has jurisdiction pursuant to §11.13(a); i.e., he has the authority to determine whether Petitioner's nonrenewal in some way impairs the promotion of efficiency and improvement in the public schools.

2. The merits
Concluding that the scope of the Commissioner's jurisdiction is wide, however, is not the same as concluding that the Commissioner should routinely overturn local decisions with which he disagrees.  He should keep in mind (1) that the Legislature intended, as evidenced by §23.26(b), for local boards of trustees to have a considerable amount of flexibility in determining what is, as a practical matter, best for their particular districts; (2) the local school authorities are in a better position than the Commissioner to determine, in most instances, what is in the best interest of their districts; (3) it would not promote efficiency in the public schools or in the administration of the State Education Agency for one individual in Austin, Texas (i.e., the Commissioner) to attempt to correct every error made in the day to day operation of the State's 1100 school districts; and (4) the State's administrative agencies, with their administrative resources and full-time legal staffs, are afforded considerable deference in their decisions as long as they are supported by substantial evidence, are not unlawful, and are not arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.  Tex. Rev. Civ. Stat. Ann. art. 6252-13a, §19(e).  There is no reason to hold a local school district to a higher standard of review.  For these reasons, it is concluded that, as a general principle, the Commissioner should not interfere with school board decisions that comply with state and federal law and the Agency's regulations unless the local board of trustees clearly abuses its discretion in a manner which impairs efficiency and improvement in the public schools.

In the present case, Petitioner complains in paragraph X of his Petition for Review that (1) there was not just cause for his nonrenewal, (2) Respondents failed to properly advise him of his nonrenewal, (3) Respondents failed to advise him of the reasons for his nonrenewal, and (4) Respondents failed to provide him with a hearing before the Board of Trustees to determine whether just cause existed for his nonrenewal.

(1) Just Cause
Prior to the enactment of the TCNA, a school district could choose not to renew the contract of any term contract teacher for any reason or no reason (with the exception of a reason prohibited by federal law) without notice and hearing and without being given the reasons for nonrenewal.  Board of Regents of State Colleges v. Roth, 408 U.S. 564, 576-79, 91 S. Ct. 2701 (1972); Hix v. Tuloso-Midway ISD, 489 S.W.2d 706, 711 (Tex. Civ. App. - - Corpus Christi 1972, writ ref'd n.r.e.); Ayotte v. Stockdale ISD, No. 78-R-46, pp. 6-8 (Comm. Educ., August 1979).  The TCNA did not change the law in this respect as to probationary term contract teachers.  Inasmuch as Petitioner was a probationary term contract teacher, the school district did not need "just cause" to nonrenew his employment.

Petitioner has alleged, however, that his nonrenewal was unconstitutional - - that it was based either on his filing a disciplinary report with the Building Court rather than taking the matter directly to his principal, or on his objection to allowing a disciplined student back in his classroom.  The only rationale offered by Petitioner in support of either contention is that forcing him to accept the student back in his class was a violation of his rights to freedom of speech and association.  (See Petitioner's Supplemental Brief, par. 12).  His right to freedom of speech was not violated, however, because the matter was not one of public concern.  Connick v. Myers, 461 U.S. 138, 103 S.Ct. 1684, 1689-91 (1983).  Nor was his right to freedom of association violated; he agreed to associate with the students assigned to him when he signed his contract to teach the school system's students.

In short, Petitioner has alleged no unlawful reasons for his nonrenewal.  In addition, assuming his allegations concerning the reasons for his nonrenewal are true, the use of those reasons by the school system does not constitute a clear abuse of its discretion.  The legislature, by authorizing school districts to adopt probationary policies under §21.209 of the TCNA, clearly intended to allow districts the same discretion in nonrenewing probationary teachers they had enjoyed with all term contract teachers prior to the TCNA; i.e., virtually absolute discretion.  This does not mean that the Commissioner may never interfere with the nonrenewal of a probationary teacher no matter how arbitrary and capricious, but the circumstances that would justify the Commissioner's interference in such a case would have to be totally and completely devoid of any rational basis.  In the present case, such circumstances are not present.

(2) Notice of intention to nonrenew
As a probationary teacher, Petitioner was not entitled by law to any notice concerning the nonrenewal of his contract from the school system.  Under the school system's policies, he was entitled to "reasonable notice" of the system's intention not to renew his contract.  However, Petitioner was aware in April 1984 that his contract would not be be renewed.  He clearly received the benefit contemplated by the policy.

(3) Notice of the reasons for nonrenewal
The legislature, by authorizing probationary policies, has given school districts the discretion to advise or not advise nonrenewed probationary teachers of the reasons for their nonrenewal as the districts see fit.  The school system's failure to inform Petitioner of the reasons for his nonrenewal was, therefore, neither unlawful nor an abuse of its discretion.

(4) Failure to provide a hearing
As a probationary teacher, Petitioner was not entitled by law to a hearing concerning his nonrenewal.  Nor was the school system's failure to provide him with a hearing a clear abuse of its discretion, inasmuch as the legislature specifically authorized school districts to deny a teacher in his or her first two years of employment with the district a hearing by adopting a probationary policy pursuant to §21.209 of the TCNA.  Further, Petitioner was not entitled to a hearing from the Agency's rules, which provide that "[i]n grievances or controversies involving administrative actions or problems of school district, aggrieved parties should be afforded a full hearing before the board of trustees of the district." 19 Tex. Admin. Code §61.231 (Tex. Reg. No. 226.23.09.010).  The Commissioner determined in Ayotte, at 7-8, that

[i]t has never been the intent of Sections 23.09 and 23.11 to force local boards to conduct full-blown due process hearings in every instance of dissatisfaction or disagreement with a policy, decision, ruling, act, or omission of a local board of school administrator.  These rules are instead purely procedural in nature and do not enlarge, diminish, or modify the authority and powers of local boards or the substantive rights of any person.  They were not intended to create legal rights, but instead to provide a means for exercising rights emanating from some other source.  A person has no greater or lesser right to due process under the Agency's rules than is granted to that person by the law.  Thus, in order to be entitled to the hearing procedure set out in Rule .010 of Section 23.11, a party must in good faith allege facts showing some entitlement under the law to a due process hearing.

There is no reason to believe that §61.231 means anything other than what is expressed above.  It refers only to "aggrieved" parties (which the Commissioner has consistently construed to refer to those whose legal rights have been adversely affected), and, unlike §11.13(a) of the Education Code, contains no reference to "disputes" (which would require hearings for matters in which no legal rights are involved).  The fact that the Commissioner's decision in Ayotte was affirmed by the State Board of Education and that the regulation in question has not been altered in the six years since suggests that his construction of the regulation was exactly what the State Board intended.  If the State Board had at any time intended to require local school board members to conduct "full hearings" for matters in which legal rights were not implicated, the State Board could easily have changed the language of §61.231 to reflect that intent.

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The State Commissioner of Education has jurisdiction to hear Petitioner's appeal.

2. Petitioner was a probationary term contract teacher at the time of his nonrenewal.

3. As a probationary teacher, Petitioner was not entitled to the benefits of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984).

4. Because Petitioner was a probationary teacher, the Board of Trustees of the Windham School System was not required to have "just cause" for his dismissal, and was not required to comply with the TCNA by giving him notice of the reasons for his nonrenewal, notice of his nonrenewal, or a hearing in relation to his nonrenewal.

5. The Windham School System did not violate its own rules in relation to Petitioner's nonrenewal.

6. The Windham School system did not abuse its discretion in relation to Petitioner's nonrenewal.

7. Petitioner's allegations do not support a finding that he was nonrenewed for impermissible reasons.

8. No issues remain unresolved which require the taking of additional evidence.

9. Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  11th  day of  July  , 1985.

________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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