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Petitioner, Delgado’s Defensive Driving, appeals the decision of Respondent, Texas Education Agency, Division of Driver Training, to deny its application for a driving safety school license.  On November 17, 2000, a hearing was held before Margaret E. Baker, the Administrative Law Judge appointed to preside over this matter.  William J. Kolb of Alice, Texas represents Petitioner.  Derrell Coleman of Austin, Texas represents Respondent.  

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


1.
In August 2000, Oscar Delgado filed an application for a driving safety school license for Delgado’s Defensive Driving School.  Resp. Exh. 1.


2.
Mr. Delgado previously held a driving safety school license and a driving safety instructor license.  Mr. Delgado’s licenses were revoked in 1998 for multiple violations of law and agency rules.  Resp. Exh. 4.  The violations included causing fifty-three Uniform Certificates of Completion to be issued to persons who did not attend any of the classes for which they received credit or who did not complete the classes for which they received credit, falsifying documents, regularly reducing the length of his driving safety courses, and failing to provide all of the curriculum required by the course provider.  Resp. Exh. 4.  

3.
In response to a question on the application regarding whether he had previously had a diploma, license, or certificate denied, revoked or suspended, Mr. Delgado circled the word “yes”.  Mr. Delgado did not include an explanation of his answer as required by the application.  Resp. Exh. 1.  In the cover letter attached to the application, Mr. Delgado stated that his “defensive driving license was once suspended for one year in 1998.”  Resp. Exh. 1.

4.
In response to a question on the application regarding whether he had ever been found guilty of, pleaded guilty to, or entered a plea of “nolo contendere” to a charge of immoral conduct, Mr. Delgado circled the word “no”.   Resp. Exh. 1.

5.
In response to a question on the application regarding whether he had ever been convicted of a felony or of a misdemeanor other than minor traffic offenses, Mr. Delgado circled the word “no”.  Resp. Exh. 1.

6.
Mr. Delgado was convicted in 1993 for the misdemeanor offense of interference with the duties of a peace officer.  Resp. Exh. 10. 

7.
Mr. Delgado pleaded guilty to and received deferred adjudication for the offense of tampering with physical evidence in 1998.  Resp. Exh. 11.

8.
Mr. Delgado did not provide any information regarding his criminal history on his application for a driving safety school license.  Resp. Exh. 1.

9.
Respondent issued a Notice of Denial of Driving Safety School License stating that Mr. Delgado’s application was denied based on Mr. Delgado’s prior revocation history and because Mr. Delgado withheld material information in the application and/or falsified information on the application.   Resp. Exh. 2.


10.
Petitioner timely requested an appeal regarding the denial of his driving safety school license.  Resp. Exh. 3.


11.
On November 1, 2000, Petitioner received notice that a hearing had been set for November 17, 2000.  Record.


12.
On November 16, 2000, the day before the scheduled hearing, Petitioner’s counsel requested a continuance of the hearing on the basis that he had not had an adequate opportunity to confer with Mr. Delgado because Mr. Delgado had been preoccupied during the week with preparing for and taking an exam.  Record.   


13.
Respondent’s counsel objected to the continuance on the basis that Petitioner had not demonstrated good cause for a continuance.  Respondent also stated that Petitioner had not made any attempt to contact him prior to requesting a continuance.  Record.


14.
The Administrative Law Judge denied Petitioner’s request for a continuance.

15.
Neither Petitioner nor his counsel appeared for the hearing on November 16, 2000.  Tr. at 3.

16.
Mr. Delgado has not demonstrated that he accepted full responsibility for his past violations of law and agency rules and that he has been rehabilitated.

17.
Mr. Delgado’s application and its accompanying cover letter included false statements.

18.
Mr. Delgado is not a person of good reputation and character.  Therefore, Delgado’s Defensive Driving School is not worthy of holding a driving safety school license.

Discussion

The issue presented is whether Petitioner is eligible to hold a driving safety school license.  The requirements for a driving safety school license are set out in the Texas Driver & Traffic Safety Education Act (TDTSEA).  One of the requirements is that the school’s administrators, owners, and instructors are of “good reputation and character”.  Tex. Rev. Civ. Stats. art. 4413(29c), § 13(a-1)(6).  Under the Texas Education Agency’s rules, a person is considered of “good reputation” if:

(A) there are no felony convictions related to the operation of a school or course provider, and the person has been rehabilitated from any other felony convictions;

(B) there are no convictions involving crimes of moral turpitude;

(C) within the last ten years, the person has never been successfully sued for fraud or deceptive trade practices;

(D) the person does not own or operate a school or course provider currently in violation of the legal requirements involving fraud, deceptive trade practices, student safety, quality of education, or refunds; has never owned or operated a school or course provider with habitual violations; and has never owned or operated a school or course provider which closed with violations including, but not limited to, unpaid refunds or selling, trading, or transferring a driver education certificate or uniform certificate of course completion to any person or school not authorized to possess it;

(E) the person has not withheld material information from representatives of TEA or falsified instructional records or any documents required from approval or continued approval; and

(F) in the case of an instructor, there are no misdemeanor or felony convictions involving driving while intoxicated over the past seven years.

19 Tex. Admin. Code § 176.1101(7).  Respondent denied the application in the instant case based on Mr. Delgado’s past history as a school owner and Mr. Delgado’s falsification of information on the application.  

Prior Revocations

Mr. Delgado engaged in misconduct that led to the revocations of his school and instructor licenses in 1998.  A previous revocation can be the basis for the denial of a license but is not an absolute bar to licensure.  Where an applicant previously possessed a license that was revoked, the critical issue is whether the applicant has been successfully rehabilitated from the past conduct and is currently worthy to hold the license for which the applicant is applying.  Rose Mae Gregory v. Texas Education Agency, Division of Driver Training, Dkt. No. 074-PS-300 (Comm’r Educ. 2000).

Mr. Delgado was found to have personally committed serious violations of the TDTSEA and its implementing regulations.  The violations included causing fifty-three Uniform Certificates of Completion to be issued to persons who did not attend any of the classes for which they received credit or who did not complete the classes for which they received credit, falsifying documents, regularly reducing the length of his driving safety courses, and failing to provide all of the curriculum required by the course provider.  Resp. Exh. 4.  Mr. Delgado did not offer any explanation of his prior misconduct in his application and did not offer any evidence on this issue at the hearing.  Moreover, Mr. Delgado falsely stated in the cover letter accompanying his application that he once had a license suspended for one year in 1998, when in fact his licenses had been revoked.  Resp. Exh. 1.  

The role of driver safety instructors in preparing persons to drive is an important public responsibility.  When issuing licenses, Respondent must have confidence that instructors take their responsibility seriously and strictly follow all laws and regulations regarding the instruction of drivers.  Mr. Delgado committed serious violations in the past and has failed to demonstrate his rehabilitation and current worthiness to hold a driving safety school license.

Falsification of Application

Respondent’s second basis for denying the application was its contention that Mr. Delgado falsified material information on the application.  Mr. Delgado falsely represented that he previously had a license suspended for one year, when in actuality his licenses had been revoked.  Mr. Delgado also provided false answers regarding his criminal history.  These actions further establish that Mr. Delgado is not worthy of holding a driving safety school license.  See 19 Tex. Admin. Code § 176.1101(7)(E). 

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal.  Tex. Rev. Civ. Stat. art. 4413(29c).

2.
Mr. Delgado has not shown that he has been successfully rehabilitated from his past violations of the TDTSEA and its implementing regulations.  Mr. Delgado falsified information on his application for a driving safety school license.  For both of these reasons, Mr. Delgado does not possess the good character required to receive a driving safety school license for Delgado’s Defensive Driving School.  Tex. Rev. Civ. Stats. art. 4413(29c), § 13(a-1)(6); 19 Tex. Admin. Code § 176.1101(7).
3.
Petitioner’s appeal should be denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 27th day of November 2000.
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JIM NELSON
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