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DECISION OF THE COMMISSIONER
Statement of the Case
Yvonne M.  North, Petitioner, brings this appeal from a decision by the Board of Trustees of the Socorro Independent School District (SISD), Respondent, that her grievance concerning the issuance of a letter of warning was non-grievable under the SISD grievance policy.  The parties agreed that no issue of fact existed and a Proposal for Decision was prepared on the basis of the pleadings submitted by the parties.

Petitioner was represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Richard L.  Reep, Attorney at Law, El Paso, Texas.  The Hearing Officer appointed by the State Commissioner of Education to prepare a Proposal for Decision is Linda Aubuchon.

On June 18, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on August 2, 1985.  No replies to the exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner has been employed under term contract for nine (9) years as Librarian by Socorro ISD.

2.  On June 11, 1984, Assistant Principal Alfredo G.  Solis issued the following "Letter of Warning" to Petitioner:

LETTER OF WARNING

Mrs.  Yvonne North has been told about her lack of organizational skills which makes the library appear unkept and poorly administered.  The following measures must be taken to insure that the library will work at its maximum and operate efficiently.

1. All newspapers, newspaper clippings and related materials must be filed or kept in an organized and accessible manner.  These materials should be filed or shelved correctly.

2. All library materials such as tape, markers, etc., must be kept in drawers, shelves, cabinets or desks in an orderly fashion.

3. Periodicals, catalogs and newsletters must be organized and stored in an orderly fashion, thus maximizing their potential as a source of reference.

4. Organize and maintain shelves behind the counter, thus permitting you to utilize the shelves and counter space for circulation of library materials.

5. Accession of new materials must take effect within two weeks after receiving the shipment.

6. Establish a procedure to inform the faculty of new acquisitions or decisions concerning new acquisitions.

7. Establish an atmosphere in the library through colorful, creative and imaginative bulletin boards.  Changing the bulletin boards frequently changes the atmosphere, thus making it enjoyable for the student to enter the library.

8. Remain in the library at all times during working hours except during your lunch time at 12:00 to 12:30 and during your breaks at 10:00 to 10:15 and 2:00 to 2:15.  This will make you accessible to students, teachers and personnel at all times.  This will also enable you to have total control of the library.

The above mentioned recommendations must be initiated so that the library can become an integral part of our school.  If they are not, I will recommend to the principal that further documentation be done against you and those descrepancies (sic) be communicated to the assistant superintendent of personnel.

________/s/____________
_________/s/____________

Alfredo G.  Solis
Yvonne North

Assistant Principal
Librarian

Socorro High School
Socorro High School

3.  On June 14 and 15, 1984, Petitioner met informally with Mr.  Solis.

4.  On June 19, 1984, Petitioner submitted a written grievance on an SISD Standard Grievance Form protesting the issuance of the "Letter of Warning." In that grievance form, Petitioner alleged briefly that SISD policies DNA and DNA-E and the SISD Employee Handbook, page 18, were violated "in that a warning notice was issued inappropriately." Petitioner set forth her grievance more fully in an attached grievance statement as follows:

GRIEVANCE STATEMENT

A. Ms.  North is grieving the violation of Board Policy DNA, DNAE, and the Employee Handbook page 18, because she received a letter of warning on June 11, 1984, five full school days ??ter the contract year had ended.  On October 24?? 1983 and again on February 13, 1984 she received satisfactory performance reviews with no specific steps for improvement.  Ms.  North was available to Mr.  Basurto, June 4, 8, 11, 12 & ?? to comply with the Employee Handbook regulations ?? page 18 requiring a conference as the need arises.  Ms.  North was available at the Socorro High school because she was closing the library on her ??w time.  This was necessitated by final week book ??cers requested of her for over $8,000 in new a ??sitions.  (See Attachment) Mr.  Basurto was aware of the additional work and Ms.  North's willingness to give the District time beyond her contract.  ?? contend the SISD Evaluation Policies have been violated.  Ms.  North's 9 year employee record with the Socorro School District, her reputation as a librarian and her future job security is threaten (sic) by the implications of this letter (notice) of warning.

B. Ms.  North met at the informal level with Mr.  Solis on June 14 and June 15.

5.  By memo dated June 22, 1984, the principal of Socorro High School denied Petitioner's grievance, stating that it concerned a non-grievable matter, i.e., the content of individual personnel evaluations under SISD Policy DGBA, "Exclusions."

6.  By letter dated August 13, 1984, signe by Tom Marcee, Assistant Superintendent of Personnel, Petitioner's grievance at Level Two was denied by a ruling that it was non-grievable on the basis that "[t]he letter of warning does not constitute a Notice of Warning as referred to in policy DNAE." (See Finding of Fact No.  10).  Rather, it was considered to be "supplemental memoranda" pursuant to Policy DNA.  (See Finding of Fact No.  9).

7.  On October 2, 1984, the SISD Board of Trustees voted unanimously to deny Petitioner's grievance by ruling it "non-grievable" without explanation.

8.  SISD's policy DGBA, dealing with employee grievances, defines "grievance" as follows:

1. "Grievance" shall mean an employee's complaint regarding any decision or action by the District with respect to that individual employee's wages, hours, or conditions of work.  Existing Board policies and administrative regulations of the District may not be grieved; however, alleged violation or misapplication of existing Board policies and administrative regulations may be grieved.  The grievance must establish that the employee has suffered individual harm because of the decision or action being grieved and also must establish the existence of an available remedy.

The policy excludes from the above definition and makes non-grievable the "content of individual personnel evaluations, including observation reports that are part of the evaluation process."

9.  SISD policy DNA regarding Employee Evaluations provides, in pertinent part, as follows:

STATUS OF EMPLOYMENT:


EVALUATION (ALL EMPLOYEES):
DNA (Local)

The district shall have an evaluation system that provides periodic written evaluations of all full-time certified, professional employees, as defined in the Education Code 21.201 (1), at annual or more frequent intervals.  Such evaluation shall be considered by the board prior to any board decision not to renew the employee's term contract.  Education Code 21.201(1), 21.202.

* * *

PURPOSE:

Evaluation of employees is a continuous process that utilizes approved performance criteria and instruments for objectively gathering, analyzing, and interpreting evidence regarding both the strengths and limitations demonstrated by personnel in assigned positions.  Evidence produced may be used for promoting improved performance of individual employees; such evidence shall also be used for making decisions concerning employees, including the recommendation to the Superintendent for renewal or nonrenewal of contracts.

PROCEDURE:

The District's evaluation program shall be administered in accordance with the following provisions:

* * *

OBSERVATION:

2. Employees shall be observed by their supervisor at least annually.  Observation may be made as frequently as the supervisor deems necessary.  Documentation of observation may be in writing, indicating specific examples of employee performance.  A copy of each written evaluation report shall be given to the employee, and a copy shall be placed in the employee's personnel file.  The supervisor may meet with the employee to discuss the evaluation report and areas of the employee's job performance in need of improvement.

SUPPLEMENTAL DOCUMENTATION:

3.   Additional or supplemental memoranda may be placed in each employee's personnel file, as necessary, to document the employee's performance.

* * *

WARNINGS:

The District shall ensure that warning notices are given to employees who engage in serious misconduct, including violation of Board policy.  Warning notices shall be issued in accordance with the following provisions:

1. Warnings may be oral or written.  If the particular violation is of a serious nature, the warning shall be written, and the supervisor shall retain a copy.

2. Warnings shall state, specifically, the policy which has been violated and the conduct constituting the violation.

10.  SISD Policy DNA-E is a sample Notice of Warning.  This sample has the words "Notice of Warning" printed at the top of the page, underlined and with all letters capitalized.

11.  Page 18 of the SISD Employee Handbook reads, in pertinent part, as follows:

EVALUATION

Any person who, in the opinion of the principal, superintendent, or school board, is failing to render efficient service, shall be called into conference by the principal or superintendent as the need arises.  The purpose of the conference is to improve the educational system.

Discussion
The issue initially presented by this appeal is whether SISD's policies entitle Petitioner to present her grievance to Respondent.  Resolution of this issue requires a proper interpretation of SISD's grievance policy.  SISD policy DGBA basically allows as a grievance "an employee's complaint regarding any decision or action by the District with respect to that individual employee's wages, hours, or conditions of work," and it includes an "alleged violation or misapplication of existing Board policies and administrative regulations." (See Finding of Fact No.  8).  The policy excludes as non-grievable the "content of individual personnel evaluations." (See Finding of Fact No.  8).  Respondent has consistently ruled that Petitioner's grievance falls into this excluded category.

Ordinarily, the Commissioner will defer to a school district's interpretation of its own policies, absent evidence that the interpretation given could not have been intended by reasonable men.  Aguilera v.  Northside ISD, No.  039-R5-1182, p.  8 (Comm.  Educ., July 1983).  Petitioner's grievance centers around Respondent's issuance to her of a "Letter of Warning." Clearly, SISD policy DGBA excludes complaints about the content of individual personnel evaluations.  Petitioner in this instance, however, does not seek to grieve the content of the letter, but rather the procedure by which the letter was issued.  Petitioner complains in her written grievance statement that the school district violated its own policies and that the letter "was issued inappropriately."

In elaborating on her grievance that the letter "was issued inappropriately," Petitioner refers to policies DNA, DNA-E, and the Employee Handbook.  Policy DNA, after explaining its purpose, outlines the procedure to be followed in the evaluation of district employees.  The policy explains the methods for documentation of observation, provides for a post-observation meeting between employee and evaluator, and details the procedure for the issuance of a Notice of Warning.  (See Finding of Fact No.  9).  Policy DNA-E supplies the standard form for a Notice of Warning as provided for in policy DNA.  Petitioner further asserts in her grievance statement that she was "available to Mr.  Basurto .  .  .  to comply with the Employee Handbook regulations on page 18 requiring a conference as the need arises." (See Finding of Fact No.  4).  Page 18 of the Employee Handbook states with regard to "Evaluations:"

Any person who, in the opinion of the principal, superintendent, or school board, is failing to render efficient service, shall be called into conference by the principal or superintendent as the need arises.

In summary, Petitioner's grievance statement points to policies which address the procedure to be used in employee evaluations.

The issue before the Commissioner is not whether SISD policies in fact provide Petitioner with rights to a certain procedure which may or may not have been honored.  The issue remains whether, from a reading of Petitioner's grievance statement, Respondent could properly disallow her grievance as excludable under policy DGBA.  It is concluded that Respondent could not so disallow Petitioner's grievance.  Because the policy specifically excludes the "content" of the evaluations, no reasonable interpretion of the policy could in addition exclude complaints about the evaluation procedure.

Exceptions to the Proposal
In its exceptions to the Hearing Officer's Proposal for Decision, the school district first asserts that the "Letter of Warning" received by Petitioner is not a "Notice of Warning" as contemplated by Policies DNA and DNA-E.  Although this position is consistent with the finding of Assistant Superintendent Marcee following the Level Two grievance conference (See Finding of Fact No.  6), his finding that the "Letter of Warning" was not a "Notice of Warning" was not specifically adopted by the Board of Trustees.  (See Finding of Fact No.  7).  In fact, the school district failed to deny Petitioner's allegation in paragraphs 11 and 12 of her Petition for Review that her complaint was ruled non-grievable by the Board pursuant to the language in Policy DGBA (rather than pursuant to Policies DNA and DNA-E), excluding from Policy DGBA the content of individual evaluations and evaluation reports.

Pursuant to 19 Tex.  Admin.  Code §157.45, any allegation in a Petition for Review which is not specifically denied will be deemed admitted.  The school district cannot, under these rules, claim for the first time, in its exceptions, that its ruling that Petitioner's complaint was non-grievable was based on Policies DNA and DNA-E rather than on Policy DGBA.

What the Board of Trustees can do on remand is consider whether the "Letter of Warning" is a "Notice of Warning" as contemplated by Policies DNA and DNA-E.  However, even if the Board concludes that it is not and that those policies are in inapplicable in this instance, there remains Petitioner's claim that her principal violated or misapplied policy as set forth in the district's employee handbook requiring him to call her into conference as the need arose.  The Board should allow Petitioner to pursue her grievance pursuant to Policy DGBA to the extent that her grievance does, in fact, complain of a misapplication ?? violation of district policy.

The school district ??her asserts that, pursuant to Policy DGBA, a complaint must establish that the employee has suffered individual harm" in order to be considered a "grievance." Petitioner's position is clearly that the "Letter of Warning" would not have been placed in her file had the proper procedure been followed.  This is sufficient to constitute "individual harm" suffered by her.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  It is unreasonable to exclude a complaint about the evaluation procedure under a policy exclusion for grievances concerning the "content" of personnel evaluations.

2.  SISD policy gives Petitioner the right to grieve the procedure by which a notice of warning is issued.

3.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby
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