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Statement of the Case
Cypress-Fairbanks Independent School District (CFISD), Petitioner, brings this action to suspend the teaching certificate of Beverly Sue Moore, Respondent, for the remainder of the 1981-82 school year pursuant to Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972).  A public hearing was held on November 12, 1981 before F.  Patrick Whelan, the Hearing Officer appointed by the Commissioner of Education.  Petitioner appeared represented by T.  A.  Willbern, Assistant Superintendent for Personnel of Cypress-Fairbanks ISD.  Respondent appeared represented ex-officio by Sam Blackman of Texas State Teachers Association.

The State Commissioner of Education has read and examined the entire record in this matter and issues this decision in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Supp.  1982).

Findings of Fact
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education, I make the following findings of fact.

Petitioner has adopted the provisions of Tex.  Educ.  Code Ann.  §13.101, et seq.  (Vernon 1972) providing for continuing and probationary contracts and including §13.116 providing the conditions for resignations.  Tr.  02.

Respondent tendered a letter of resignation dated August 8, 1981.  See.  Pet.  Ex.  1.  The record shows that Respondent offered to teach for Petitioner for as long as necessary until a replacement was found.  Tr.  11.  Respondent shows that she contacted Petitioner and was advised that "inservice" beginning August 23, 1981 did not require her attendance.  Tr.  12.  On August 28, 1981, Petitioner requested that Respondent teach beginning August 31, 1981.  Tr.  13.  She worked until September 4, 1981, at which time Petitioner advised that a replacement had been found.  Tr.  16.

Respondent contends that she did not abandon her contract; that she was ".  .  .  more than willing to teach as long as they needed.  .  ." Tr.  11.  Respondent contends that her children, ages 2, 10 and 13, required her full time and attention.

On August 1, 1981 she had decided to return to teaching.  Tr.  9.  Later, and prior to August 8, 1981, after consulting with her husband, she decided to resign.  Tr.  10.  Respondent testified that she had never been given the opportunity to seek the "mutual agreement" (i.e.  consent) of the Petitioner's Board of Trustees to resign under these circumstances.  Tr.  19.  Respondent also testified that the family considerations which led to her resignation did not change between August 1 and August 8, 1981.  Tr.  23.  Respondent knew as early as August 21, 1981 that Petitioner would request that her teaching certificate be suspended.  Tr.  22.  There are unrebutted statements in the record that Petitioner's policy to seek suspension as the result of untimely resignations is "common knowledge".  Tr.  21.

Discussion
Respondent presented evidence that may have affected a decision of the State Commissioner of Education for suspension requested under Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1982).  Under that section abandonment of a teaching contract may be permitted upon a showing of good cause.  Petitioner, however, brings this request for suspension to the Commissioner of Education under Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972) which provides that continuing or probationary teacher employment contracts may be resigned without penalty prior to August 1 but also provides constraints or penalties as follows:

"§13.116(b) Any teacher holding a continuing contract or such unfulfilled probationary contract may resign, with the consent of the board of trustees of the employing school district, at any other time mutually agreeable.

(c) A teacher holding a probationary contract obligating the employing district to employ such person for the ensuing school year, who fails to resign within the time and in the manner allowed under Subsections (a) and (b) of this section, and who fails to perform such contract, shall be ineligible for employment by any other Texas school district during the ensuing school year covered by such contract, and his teaching certificate shall be suspended for that school year only."

In the instant case Respondent failed to resign before August 1, 1981.  True, the resignation was submitted August 8, 1981, which seemingly is of no great variance until it is considered that this period of eight days deprives Petitioner of approximately one third of the time that would have otherwise been available to locate a replacement.  It also deprives that potential replacement of all the available time to locate in Petitioner's district if a non-resident of the area is selected.

Although Respondent asserts that she was ready to perform her teaching duties as long as necessary, she still failed to perform the terms of her employment contract.  Because Respondent aided Petitioner until a replacement was found does not alter the fact that she breached her contract.  Respondent cannot support an argument that she resigned and also performed her contract.

This testimony taken together with the testimony that conditions did not change between August 1, 1981 and August 8, 1981 shows that Respondent could not, or did not, adequately determine what her course of action would be until, under the law, her action became subject to penalty at Petitioner's initiative.  The law is couched in mandatory terms and on these facts and circumstances, enforcement is required.

Respondent asserts that Petitioner afforded her no opportunity to seek mutual agreement for her resignation yet at no time did Respondent request an appearance before Petitioner's Board of Trustees.  The duty to seek mitigation rests with Respondent and that duty is not met without a request made to the Board of Trustees.

Conclusions of Law
After due consideration of the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  Respondent failed to resign within the time and in the manner allowed by § 13.116(a) and (b).

2.  The evidence adduced warrants that Respondent's teaching certificate be suspended for the 1981-82 scholastic year.

3.  The evidence adduced warrants that Respondent be declared ineligible to accept employment requiring teacher certification at any other school district during the 1981-82 scholastic year and that Respondent's teaching certificate should be suspended during that term.

O R D E R
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner Cypress-Fairbanks Independent School District's complaint against Respondent Beverly Sue Moore be, and is hereby, GRANTED in all things.

SIGNED AND ENTERED this 26th day of FEBRUARY, 1982.

___________________________

RAYMON L.  BYNUM
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