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Statement of the Case
Johnnie V.  Wallace, Petitioner, appeals the decision of the Liberty-Eylau Independent School District, Respondent, denying her placement on level two of the career ladder.  Respondent filed an Answer and a Motion to Dismiss due to untimely filing of the Notice of Appeal.

Warren H.  Fisher is the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was not represented at the local hearing but is now represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Denise Howell Anderson, Attorney at Law, Austin, Texas.

On May 23, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 20, 1986.  Respondent's Reply to Petitioner's Exceptions to Proposal for Decision was filed on July 3, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  The parties have agreed to the following Stipulations:

1. The action of the Liberty-Eylau Board of Trustees, from which Petitioner appeals, was taken on July 23, 1985, and Petitioner was notified of said action on that date.

2. Petitioner's Notice of Intent to Appeal the decision of the Board of Trustees was signed by Petitioner on August 20, 1985.

3. Petitioner's Notice of Intent to Appeal was postmarked August 23, 1985.

4. If Petitioner was to testify in a hearing on Respondent's Motion to Dismiss filed herein, Petitioner would testify to the facts set forth in Exhibit "A", attached hereto, the veracity of which is stipulated.

2.  Exhibit "A" attached to the stipulations is a letter dated November 14, 1985, signed by Petitioner, and addressed to her attorney.  The text of the letter is as follows:

I understand that my appeal, Docket No.  026-Rg-985 [sic] Johnnie V.  Wallace vs Liberty-Eylau ISD was received one day too late to be considered.  I was never informed by the school district that I had a deadline set to file an appeal to the Texas Education Agency.

After filing what I considered a timely appeal there was quite some delay before the school board members were informed of my appeal by the superintendent.

In light of these circumstances.  Please consider my appeal.

Discussion
Section 157.43(a) of this Agency's Rules provides that "within 30 days after the decision, ruling or failure to act complained of is communicated to the party making the appeal, notice of appeal shall be sent to the commissioner and to the entity rendering the decision or ruling or failure to act." (Emphasis added).  In this case, Petitioner's Notice of Appeal was postmarked one day after the deadline for filing.

In her Response to the Motion to Dismiss, Petitioner asserts that she filed the Notice of Appeal late because she was not represented by counsel and was unaware that a deadline existed.  Petitioner argues that she made a good faith effort and requests that, pursuant to §157.11 of this Agency's Rules, the Commissioner waive compliance with the deadline.  Section 157.11(b) allows the Commissioner to "waive compliance with filing deadlines in instances where a good faith attempt to meet a deadline has been made by a party." Nevertheless, waiver of a deadline after the deadline has passed should not be granted routinely.  The Agency's Rules have been adopted to give the Agency and the parties a clear and precise procedure for the hearings and appeals process and to insure that all parties are afforded an equal opportunity to present their cases before the Commissioner.  Balser v.  Poth ISD, Docket No.  143-R1-685, pp.  3-5 (Comm'r Educ., February 1986).

The deadline for filing the Notice of Appeal balances the competing needs of the parties.  The potential petitioner needs a reasonable time to discover and carry out the appeal procedure.  The other party needs to know within a reasonable time that if no action has been taken the matter is closed and no longer subject to appeal.  Waiving the deadline after the Petitioner has missed it upsets the balance; therefore, Petitioner should, at the very least, be required to show that her late filing was not caused by neglect, indifference or lack of diligence.  Furthermore, whether the event that caused the delay was "beyond the immediate control of the litigant" is an appropriate test for determining whether to allow late filing.  Mere forgetfulness, neglect, other pressing work, and "office error," are not good cause for delay.  Id.  The excuse given in this case - - ignorance of the deadline - - presents a somewhat more difficult question than do the obviously unacceptable excuses listed above.  Dismissal of Petitioner's appeal seems, at first glance, to be a harsh penalty for ignorance of the deadline.  Nevertheless, the penalty is not imposed for mere ignorance, but rather, for lack of diligence in discovering the deadline.  Section 157.43(a) places the burden on the Petitioner to discover and comply with the procedures for appeal.

The State Board of Education, in §157.43(a), has determined that 30 days provides an adequate time for petitioners to discover and comply with the procedures for appeal.  This Petitioner asks the Commissioner to extend the time for discovery and compliance to 31 days, but offers no distinction among situations where the Notice of Appeal is filed one day late, two days late, one week late, one month late or one year late.  Thirty-one days might provide a reasonable time to discover and comply with the procedure for appeals, but the State Board has chosen 30 days and the Commissioner should not routinely extend this deadline even though the State Board has, in §157.11(b) provided a means to extend the deadline "where a good faith attempt to meet a deadline has been made by a party."

Petitioner argues that failure to apply §157.11(b) in her situation would result in §157.11(b) being read out of the Agency Rules.  This argument misses the purpose of §157.11(b).  The waiver will still be available in situations where a party seeks to file late because of circumstances beyond the party's control or where other good cause exists for the waiver.  Petitioner was unaware of the deadline and was, therefore, not even attempting to comply with it.  Her lack of diligence is further shown by the difference between the date on the Notice of Appeal and its postmark.  The date of August 20, 1985 on the letter implies that Petitioner could have mailed the Notice in a timely manner but delayed mailing for three days, thereby rendering her appeal untimely.  Such lack of diligence is not the sort of good faith attempt contemplated by §157.11(b).

Acceptance of this Petitioner's untimely filed Notice of Appeal would show a disrespect for the rules governing the hearings and appeals process and would render the rules virtually meaningless.  Respondent's Motion to Dismiss should, therefore, be GRANTED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's Notice of Appeal was, without good cause, untimely filed.

2.  Respondent's Motion to Dismiss should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be, and is hereby, GRANTED.

SIGNED AND ENTERED this 18th day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 6th day of January, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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