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DECISION OF THE COMMISSIONER
Statement of the Case
Esther Cantu, Petitioner, appeals the decision of the Board of Trustees of McAllen Independent School District, Respondent, affirming the district's career ladder committee's decision to not place Petitioner on Level Two of the Career Ladder for the 1984-85 school year.  Petitioner filed a petition requesting a hearing before the Texas Education Agency.  The Hearing Officer appointed by the State Commissioner of Education to consider the request is Mark W.  Robinett.  Petitioner is representing herself, pro se.  Respondent is represented by Travis Hiester, Attorney at Law, McAllen, Texas.

On April 22, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED for failure to state a claim for which relief can be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute:

1.  Petitioner filed a Petition for Review with the Commissioner of Education which was received on October 14, 1985.

2.  Respondent, McAllen Independent School District, thereafter filed a timely Motion to Dismiss Petitioner's appeal for failure to state a cause of action for which relief may be granted.  (§157.22 of the TEA Rules).

3.  Mark Robinett, the Hearing Officer assigned to this case, communicated by letter dated January 9, 1986 with both Petitioner and Respondent and, in part, stated:

It is not readily apparent from Petitioner's Petition for Review what action or actions taken by the career ladder selection committee or the board of trustees were allegedly arbitrary and capricious or made in bad faith.

Therefore, Petitioner will be given until February 3, 1986 to amend her petition to clearly address the above matters or to file a statement that explains how the allegations in her present Petition for Review demonstrate that the committee or board of trustees acted arbitrarily and capriciously or in bad faith.  Respondent will be allowed ten (10) days to respond if it wishes to do so.  A decision will then be made to either dismiss this appeal for failure to state a claim or schedule further proceedings.

4.  Subsequently, Petitioner filed an Answer, which reads, in pertinent part, as follows:

Petitioner addresses the question as to why the career ladder committee and the school board acted arbitrarily and capricious.

The committee clearly acted arbitrarily and capricious for the following reasons:

Petitioner's principal was on the career ladder selection committee and knew that he had never made an observation on Petitioner and was well aware that the evaluation was absolutely worthless.  Yet he very capriciously and very arbitrarily refined the evaluation to show that Petitioner did not meet the required six performance categories with exceeds expectations.

The truth of the matter and in reality there never was an evaluation to speak of whatsoever.  Petitioner specifically states that her evaluation was absolutely worthless and it was based on nothing for the following reasons:

1. Principal never ever conducted any sort of an observation on Petitioner nor did any of the two Assistant Principals.

2. Principal never conferred with Petitioner about Petitioner's performance or offered any suggestions about improvement, much less.

3. Principal never asked about the specifics of the Migrant Program in which Petitioner was involved.

4. If the Principal didn't know anything about Petitioner's performance, or about the specific projections the Migrant Program had (of which Petitioner surpassed refer to Exhibit E 2nd letter of Petition for Review) how then could Principal make a legitimate, reasonable or even fair evaluation.

5. Furthermore, Principal admitted he had not made a fair evaluation when he changed his mind, not only on Petitioner's status to the career ladder, but also changed the 84-85 evaluation as well.

Therefore the committee acted on a grossly inaccurate and arbitrary evaluation which had been submitted by one of its very own members.

The board also acted arbitrarily when it ignored Petitioner's attempts to show that she had exceeded expectations and had met all the requirements as set forth by the State.  Instead it chose to deny Petitioner's appeal based soley on the already mentioned worthless evaluation.

Discussion
Petitioner alleges that Respondent, the Board of Trustees of the McAllen Independent School District, acted arbitrarily and capriciously when it affirmed the school district's career ladder committee's decision to not place Petitioner on level two of the Career Ladder for the 1984-85 school year.  Petitioner also contends that the district's career ladder committee acted arbitrarily and capriciously in their decision not to place her on Career Ladder level two for the 1984-85 school year.

In order for Petitioner to be granted relief she must show that Respondent's actions were arbitrary and capricious or made in bad faith.  Tex.  Educ.  Code Ann.  §13.319 (Vernon Supp.  1985).

Petitioner's complaint in her Petition for Review centers around the substantive conduct of the 1983-84 evaluation that was used in the evaluation process to determine whether Petitioner would be placed on Career Ladder Level Two.  Petitioner contends that her 1983-84 evaluation was invalid because her Principal (Mr.  Eutiquio Rivas, a member of the district's career ladder committee) had insufficient information about her teaching performance to make a valid evaluation.

The career ladder committee, however, has a right to rely on the validity of the evaluations that are submitted to it for consideration regarding each teacher being considered for a Career Ladder change.  The Commissioner, in Koehlor v.  Bryan ISD, No.  039-R3-1184, p.  11 (Comm'r Educ., Nov.  1985), noted that, in a career ladder appeal,

the board may refuse to consider challenges to the information (e.g.  evaluations and appraisals) relied on by the career ladder committee in making its decision.  The committee's duty, after all, is to process whatever information it receives and act accordingly, not to assess the accuracy or reliability of the information submitted to it.  .  .  The Board may, therefore, accept the information reviewed by the committee at face value.  If it does so, the fact that a teacher's evaluation was inaccurate or otherwise unreliable will not serve to prove that the committee itself made a mistake unless the committee was aware, prior to making its decision, that the information in the evaluation was prepared in bad faith, tampered with after its preparation, or tainted in some similarly extreme manner - in which case the committee's decision to rely on the evaluation would almost certainly be arbitrary and capricious.

There is no allegation in Petitioner's pleadings that, at the time the district's career ladder committee made its decision not to place Petitioner on Career Ladder level two, the committee as a whole had information before it regarding Petitioner's 1983-84 evaluation that would render its decision arbitrary or capricious or support a claim that it was made in bad faith.

On June 24, 1985, the Board of Trustees affirmed the career ladder committee's decision regarding Petitioner.  On June 26, 1985, Petitioner's principal, Mr.  Rivas, who completed the 1983-84 evaluation, wrote a memo to the Board explaining that he had changed his mind regarding his evaluation of Petitioner and wished to recommend Petitioner for Career Ladder Level Two.  Respondent chose not to change its June 24 decision.  Respondent had a right to stand by its decision made on June 24, as already discussed, notwithstanding the Principal's change of mind after the fact.  Although Petitioner suggests that the Principal's involvement as a member of the career ladder committee makes the committee's decision arbitrary and capricious in regard to her, Petitioner fails to demonstrate why the decision of the committee as a whole should be held to be arbitrary and capricious since it had no reason not to rely on the 1983-84 evaluations at the time it made its decision, as previously discussed.

Petitioner does not allege in her Petition for Review, nor in her Answer, any action or actions taken by the career ladder selection committee or the Board of Trustees which, if true, would support a conclusion that the committee or the Board's action was arbitrary, capricious or made in bad faith; therefore, her appeal should be dismissed without hearing pursuant to 19 Tex.  Admin.  Code §157.21 and 157.44.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner has failed to allege facts that would, if true, support a reasonable conclusion that the district's career ladder committee acted arbitrarily, capriciously or in bad faith when it decided not to place Petitioner on career ladder level two for the 1984-85 school year.

2.  Petitioner has failed to allege facts that would, if true, support a reasonable conclusion that the Board of Trustees of the McAllen Independent School District acted arbitrarily, capriciously or in bad faith when, on appeal, it affirmed the career ladder committee's decision regarding Petitioner's placement.

3.  This appeal should be DENIED for failure to state a claim for which relief can be granted.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 30th day of September 1986.

_______________________

W.  N.  KIRBY
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