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Statement of the Case
Petitioner, Edgewood Independent School District (EISD), requests the Commissioner of Education to suspend the teaching certificate of Respondent, Edward Cruz, pursuant to Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972).  A hearing on the matter was held on January 24, 1983, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Kathryn A.  Naughton was subsequently appointed as hearing officer for the purpose of preparing a Proposal for Decision.  Petitioner was represented by Mr.  Donald J.  Walheim, Attorney at Law, San Antonio, Texas.  Respondent appeared pro se.

On July 14, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Texas Teacher Certificate No.  450-72-2089 be suspended for the remainder of the 1982-83 school year.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner has adopted the probationary and continuing contract provisions of Tex.  Educ.  Code Ann.  §13.101 - .116 (Vernon 1972).  (Tr.  2).

2.  Respondent was employed under a probationary contract by Petitioner as a special education teacher for the 1982-83 school year.  (Pet.  Ex.  1; Tr.  23).

3.  On September 27, 1983, Respondent submitted a letter of resignation to his principal, Mr.  Martin H.  Bera (Pet.  Ex.  2).  The letter stated:

I respectfully request that the Edgewood ISD Board of Trustees accept my resignation two weeks from the date of this memo (10/8/82).  October 8th will be my last day with the adaptive special education unit.

I have reached this conclusion only after a great deal of thought and soul searching.  There are several reasons that have caused me to reach this point, but it would be meaningless to blame anyone or anything for the frustration that I am feeling.  It is better for me to say that I do not feel that I am the right person to teach the classroom assigned to me.  It takes a special kind of person to function in such an environment and I do not feel that I am right for it.

I would like to take this opportunity to thank you and the many helpful individuals at Memorial High School and in other places in the district that have extended a warm hand of welcome upon my return to the field of education.  It is needless to say that regardless of which path I follow, I will always remain a friend of the Edgewood Independent School District.

4.  It is uncontested that October 8, 1982 was the last day on which Respondent performed his teaching duties under his contract.

5.  Respondent was notified of the decision of the School Board not to accept his resignation by letter dated October 20, 1982.  (Pet.  Ex.  3).  The letter stated:

This is to inform you that your letter of resignation which was submitted previously was presented to our School Board at its regular meeting held October 10, 1982.  It was the unanimous decision of our School Board not to release you from the contract which you abandoned.

This letter will serve as official notification of the school district's intent to follow established school board policy concerning personnel who resign during the school year.  However, before any further action is taken, you may submit in writing to the Superintendent's Office any further correspondence-documentation concerning your reason-reasons for leaving your employment with the school district.  Any further correspondence should be submitted no later than October 28, 1982.

6.  Respondent did not submit any further documentation or correspondence to explain his reasons for resignation.  (Tr.  50).

7.  Respondent's complaints concerning the conditions of his employment, as described in his testimony can be summarized as follows:

(a) During the first two weeks of the school year, Respondent's classes were held in a building annex where the temperatures allegedly ranged from 97 - 107 degrees.  (Tr.  37).  The classes were then moved into the air-conditioned main building.  (Tr.  38).

(b) Respondent felt that the number of children assigned to him was too great to enable him to perform effectively.  He feared that he "would end up striking one of the children." (Tr.  37-38, 41-42).

(c) Respondent alleged that he did not receive adequate assistance from the Director of Special Education and other consultants.  Specifically, he alleged that:

(1) The Director of Special Education did not appear on the high school campus at all during Respondent's employment with the school; and

(2) The consultants did not appear on the high school campus until after Respondent had turned in his resignation.  (Tr.  38).

(d) Respondent made a general allegation that Petitioner had failed to provide facilities and necessary resources.  (Tr.  46).

(e) Respondent testified that he had a personality conflict with the Chairman of the Special Education Department.  (Tr.  29, 43, 47).

8.  Petitioner had a clearly established grievance procedure.  (Tr.  34-35).

9.  Respondent did not attempt to utilize the grievance procedure.  (Tr.  40, 44-45).

Discussion
Petitioner seeks the suspension of Respondent's teaching certificate under Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972).  Respondent contends, however, that he should be excused from performing his contract because the working conditions in the special education department at Memorial High School made it impossible for him to perform his duties under the contract.  (See Finding of Fact No.  7; Tr.  13, 40).

As a general rule, the prevention of one party of the performance of the other will excuse the other party's performance.  O'Shea v.  International Business Machines 578 S.W.2d 844 (Tex.  Civ.  App.  - Houston, 1979).  However, Respondent's complaints that he was prevented from performing under his contract are without merit, because a contractual obligation cannot be avoided on the ground that it has become more burdensome than anticipated.  Rather, equitable grounds such as fraud or mistake must be shown.  Mahrer v.  Mahrer 510 S.W.2d 402 (Tex.  Civ.  App.  - Dallas, 1974).  Respondent has not alleged fraud or mistake in the formation of the contract and cannot escape his obligations under the contract because of unexpected difficulties in carrying out the terms of the contract.  Even the unexpected difficulties Respondent described might have been resolved, however, had Respondent made an effort to bring these difficulties to the attention of the Board of Trustees through the grievance procedure available at EISD.

Because Respondent has failed to support his contention that he should be excused from the performance of his contract, the only remaining issue in this case is whether Respondent complied with either of the procedures described in §13.116 for resignation from a Chapter 13 school district.

Section 13.116 permits a probationary teacher to resign either (1) prior to August 1 preceding the end of the school year that the resignation is to be effective or (2) with the consent of the board of trustees of the employing school district, at any other time mutually agreeable.  A finding that a teacher has failed to resign in accordance with either of the procedures outlined in §13.116 will result in the automatic suspension of the teacher's certificate.

Respondent's letter of resignation was effective under the first option in §13.116 to give notice of his resignation for the 1983-84 school year; however, it did not operate to give Petitioner sufficient notice of Respondent's resignation for the remainder of the 1982-83 school year.

Nor did Respondent's resignation comply with the second option described in §13.116, since the resignation was without the consent of the board of trustees and was not at a time "mutually agreeable." (See Finding of Fact No.  5.) Accordingly, Respondent's teaching certificate should be suspended for the 1982-83 school year.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusion of Law:

1.  Petitioner has adopted the provisions of Tex.  Educ.  Code Ann.  §13.101 - .116 (Vernon 1972).

2.  Respondent was employed by Petitioner under a probationary contract.

3.  Respondent did not adduce evidence sufficient to show that he should be excused from the performance of his contract.

4.  Respondent's resignation did not comply with the provisions of Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972).

5.  Respondent's teaching certificate should be suspended for the remainder of the 1982-83 school year.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Texas Teacher Certificate No.  450-72-2089 be suspended for the remainder of the 1982-83 school year.

SIGNED AND ENTERED this 2nd day of September, 1983.

___________________________

RAYMON L.  BYNUM
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