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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner George English appeals the decision of the Temple Independent School District board of trustees, Respondent, to nonrenew his term contract of employment pursuant to the Term Contract Nonrenewal Act, Tex.  Educ.  Code §§21.201 et seq.

Oral argument was heard on December 7, 1987 by Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Katherine L.  Moore, Attorney at Law, Houston, Texas.  At oral argument, Dianne E.  Doggett, Attorney at Law, Austin, Texas presented Petitioner's position.  Respondent is represented by Joe B.  Hairston, Attorney at Law, Austin, Texas and David Greenfield, Attorney at Law, Temple, Texas.

On September 2, 1988, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED and that all relief not expressly granted be denied.  Respondent filed Exceptions to the Proposal for Decision on September 21, 1988; no reply to Respondent's exceptions were filed.  On December 14, 1988, the Texas Association of School Boards filed an amicus curiae brief.

The local transcript confusingly contains two Volume I's and two Volume II's as well as multiple volumes for a single day of hearing.  Consequently, it is necessary to cite to the transcripts by date and page number.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a principal under a two year term contract for the 1984-85 and 1985-86 school years.  (Admin.  Ex.  1).

2.  On March 10, 1986, the board of trustees voted "to accept Mrs.  Hoster's (the superintendent) recommendation of the nonrenewal of (Petitioner's) contract." (Admin.  Ex.  14).  Respondent did not consider Petitioner's evaluation prior to accepting the superintendent's recommendation.  (Admitted, Answer).

3.  On March 31, 1986, the board of trustees met.  The members of the board were asked "if they had an opportunity to read the evaluation of Mr.  George English and the reason for the recommendation of nonrenewal.  Each board member indicated that he/she read the documents..." The motion was made "to affirm previous board action regarding the proposed nonrenewal of personnel contract (Petitioner's)." The motion passed, carried on a 6-1 vote.  (Admin.  Ex.  4).

4.  On March 31, 1986, the board of trustees issued to Petitioner a notice of proposed nonrenewal.  It stated:

YOU ARE HEREBY NOTIFIED that the Superintendent of Temple Independent School District has recommended to the Board of Trustees at a lawfully called meeting of the Board of Trustees on March 31, 1986, that your employment contract as principal in the District not be renewed for the succeeding school year.

This notice is given pursuant to Section 21.204 of the Texas Education Code.

The recommendation not to renew your contract is being made for the following reasons:

1. Deficiencies pointed out in conferences and/or written communications on the following dates: evaluation of February 5, 1985; conference of May 29, 1985; conference of December 16, 1985; letter of December 17, 1985; conference of January 15, 1986; letter of January 15, 1986; evaluation of March 6, 1986.  In addition, numerous deficiencies have been pointed out to you during your career with the Temple Independent School District on many occasions prior to your last renewal.

2. Failure to fulfill duties or responsibilities.

a. You have been absent from your campus on numerous protracted occasions throughout the current contract period.

b. You have been seen sleeping in your office during the current contract period.

3. Incompetency or inefficiency in the performance of required or assigned duties.

a. You have failed to provide adequate instructional leadership in that you have not acquired the appropriate level of instructional skills to effectively lead your staff in the area of curriculum or instruction.  See evaluation of March 6, 1986.

b. You have inappropriately interrupted educational/instructional activities on your campus, i.e., scheduling fire drills inappropriately, etc.

c. You have not adequately assisted teachers in the implementation of sound disciplinary techniques.

d. You have lacked the needed flexibility in implementing school policies and procedures to efficiently run your campus.

4. Neglect of duties and conducting personal business during school hours.  You have been absent from the campus an inordinate amount of time conducting personal business.  As a result, you have been neglectful of your duties.

5. Failure to maintain an effective working relationship or maintain good rapport with parents, the community or colleagues.

a. You have intimidated teachers on your campus at faculty meetings and yelled at teachers at other times.

b. You have lost the confidence of a significant number of parents as evidenced by the number of complaints received from the community, parents, and colleagues, thereby losing effective working relationships necessary for the performance of your duties.

If you desire a hearing, within ten days after receiving this written notice, you must notify the Board of Trustees in writing of that request.  The Board shall provide a hearing to be held within fifteen days after receiving your notice requesting a hearing.  Such hearing shall be closed unless you request an open hearing.  If you fail to make a timely request for a hearing, the Board may proceed and make a determination upon the Superintendent's recommendation within fifteen days of the expiration of your ten day period for requesting a hearing.

If you have any questions concerning any of these reasons that support the proposed action to nonrenew your contract, please advise the Superintendent in writing.

You may obtain copies of evaluation reports and memoranda touching or concerning your fitness or conduct as a principal by requesting them in writing from the Superintendent.

Attached to this notice is a copy of the District's policy on nonrenewal of term contracts, containing the rules for the hearing.

This notice dated at Temple, Texas, March 31, 1986.

(Admin.  Ex.  5).

5.  On his 1985-86 evaluation, Petitioner was rated by his supervisor in the following categories as set forth below.

1.  Instructional Leadership
Unsatisfactory

2.  Teachers and Instruction
Unsatisfactory

3.  Student Needs
Satisfactory

4.  Non-Instructional Activities
Satisfactory

5.  Student Relations
Needs Improvement

6.  Staff Relations
Unsatisfactory

7.  Community Relations
Unsatisfactory

8.  Professional Development
Unsatisfactory

9.  Specific Area
N/A

(Admin.  Ex.  7).

6.  The number of complaints concerning Petitioner's school far exceeded the complaints received concerning any other school.  (T.  07/31/86:252).

Incompetency or inefficiency
7.  When a first year teacher requested assistance in managing the discipline of a student, Petitioner repeatedly told her to study the plan and call the parents, which she had already done.  (T.  07/31/86:386).

8.  Petitioner required one teacher to handle her discipline problems on her own; she then requested parents to assist her in controlling the class.  (T.  08/13/86:443).

9.  Petitioner paddled an elementary student hard, resulting in the paddle breaking; Petitioner then instructed the witness not to report the broken paddle on the discipline report form.  (T.  07/31/86:410-411).

10.  Teachers were upset and confused about the application of the tutoring program which resulted in some teachers being paid and others being unpaid; this was a result of Petitioner failing to provide adequate instructions.  (T.  07/31/86:415, 08/01/86:88-89).

11.  Petitioner failed to acquire a substitute for a teacher after receiving prior notice of her absence and failed to provide supervision for students prior to a substitute's arrival.  (T.  07/31/86:419-420, 431).

12.  Petitioner failed to support his evaluation of a teacher with specific instances and excused his failure by stating that the documentation was in a private folder at home; said information was never provided to the teacher.  (T.  08/01/86:56-57).

Failure to maintain an effective working relationship with colleagues
13.  Without consulting with the teacher, Petitioner interrupted a music class in which the elementary students were meeting the curriculum requirement of movement by ordering the students to stop the activity and return to their places.  (T.  07/31/86:388).

14.  Petitioner also interrupted classes to hold fire drills at inappropriate times such as in cold weather when the children did not have coats, during public education week, during a scheduled appraisal observation with a principal from another school, to show office pictures to a teacher, to discuss personnel matters or to angrily inform a teacher of a response to her question.  (T.  07/31/86:398, 08/01/86:51, 59, 87, 129-130, 197-198).

15.  Petitioner shouted a criticism concerning the length of a Thanksgiving choir program in front of a parent and students on the stage; he directed that the choir return to the risers and bow again, even though the auditorium was half empty.  (T.  07/31/86:389-390).

16.  At a faculty meeting, Petitioner instructed at least two classroom teachers to evaluate the music teacher and her program as she prepared for a concert; this evaluation did not comport with the evaluation requirements of the district or in the field of music education.  (T.  07/31/86:391, 407).

17.  Petitioner belittled a teacher in faculty meetings by taking over her presentation, doing so in a disgusted voice, and by asking the teacher in a loud voice whether she or the parents ran her classroom with regard to the scheduling of a Christmas party.  (T.  08/01/86:46-47, 127).

Neglect of duties and failure to fulfill duties
18.  Petitioner was observed sleeping in his office many times, once with a newspaper over his face and on at least two occasions with drool on his face.  (T.  07/31/86:422, 460-461; 08/01/86:59, 90-91, 121-124, 08/13/86:423, 456-457).

19.  Petitioner was absent from campus on 120 occasions in 1984-85 and 151 times in 1985-86 for several hours to half a day; Petitioner complied with the district's policy and notified central administration of his absences only 21 times in 1984-85 and 26 times in 1985-86.  (T.  07/31/86:257, 449, 08/01/86:117, 08/13/86:424, Admin.  Ex.  10).  Petitioner was absent from his office on approximately 12 times when he had previous scheduled conferences with teachers or parents.  (T.  07/31/86:462, 08/13/86:454).  Petitioner took his car to be repaired during the school day.  (T.  08/13/86:442-443).

20.  No evidence was offered at the local hearing to show that the board of trustees failed to apply a local policy regarding parental complaints correctly.  (Record).

21.  Petitioner's deficiencies were pointed out in conferences and/or written communications on the following dates: evaluation of February 5, 1985; conference of May 29, 1985; conference of December 16, 1985; letter of December 17, 1985; conference of January 15, 1986; letter of January 15, 1986; evaluation of March 6, 1986.  (Admin.  Exs.  7,8).

Discussion
Acceptance of Superintendent's Recommendation
The first issue to resolved in this appeal is whether the board of trustees by its votes on March 10 and 31, 1986 decided at that time to nonrenew Petitioner's employment contract in contravention of the Term Contract Nonrenewal Act.

Section 21.204(a) of the Texas Education Code provides:

(a) In the event the board of trustees receives a recommendation for nonrenewal, the board after consideration of the written evaluations required by Section 21.202 of this subchapter and the reasons for the recommendation, shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed nonrenewal on or before April 1 preceding the end of the employment term fixed in the contract.

Current case law holds that a board of trustees cannot predetermine the outcome of the nonrenewal process.  See, e.g., Salinas v.  Central Education Agency, 706 S.W.2d 791 (Tex.  App.-Austin, 1986).  The initial question, then, is whether the board's vote on March 10, 1986 predetermined the outcome of Petitioner's nonrenewal hearing.  I find that it did not.  It is not a violation of the Term Contract Nonrenewal Act for a board of trustees to accept a recommendation to nonrenew.  The acceptance of a recommendation does not decide the issue of whether an employee's contract should be nonrenewed.  In fact, Salinas states that the "words `proposed nonrenewal' are not required..." Salinas at 794.  Rather, the acceptance of the recommendation of nonrenewal constitutes the action of the board of trustees to take jurisdiction of the nonrenewal process and to institute the process of notice and hearing that is required prior to a decision to nonrenew a contract.  The March 10, 1986 vote did not violate the Act and did not constitute a decision by the board of trustees to nonrenew Petitioner's term contract of employment.

Failure to Consider Evaluation; Curing Omission at Subsequent Board Meeting Prior to April 1
Petitioner asserts and Respondent admits that the board of trustees did not consider Petitioner's evaluation prior to its vote on March 10, 1986, as required by Tex.  Educ.  Code §21.204(a), and that Respondent could not cure this deficiency in its second vote on March 31, 1986.

Here, Respondent initially failed to consider the evaluation and reconsidered the recommendation of the superintendent at the subsequent meeting.  During that second meeting, held prior to April 1, Respondent complied with Tex.  Educ.  Code §21.204(a) which requires that the board of trustees consider the written evaluations required by Section 21.202 and the reasons for the recommendation prior to taking action on the recommendation.  Petitioner's notice of proposed nonrenewal was issued after the board complied with the requirements of Section 21.204(a).

Further, Petitioner has not shown that the mere reconsideration of the recommendation to nonrenew in and of itself constitutes a predetermination that Petitioner's contract should be nonrenewed.  It appears that the purpose of the second meeting was to ensure strict compliance with the provisions of the Term Contract Nonrenewal Act following the issuance of the Salinas case some twelve days before.  Further, the notice letter set forth in Finding of Fact No.  4 makes it clear that the board of trustees intended that its action completely comply with the recent Salinas standards.  This does not show that the decision to nonrenew was made prior to April 1.  Given that Respondent complied with the requirements of Tex.  Educ.  Code §21.204(a) prior to April 1 and prior to the issuance of the final notice of proposed nonrenewal, Respondent's actions are in conformance with the Term Contract Nonrenewal Act.

Substantial Evidence
Petitioner asserts that the nonrenewal decision was not supported by substantial evidence.  However, as demonstrated by Findings of Facts Nos.  5 - 21, the nonrenewal of Petitioner's contract of employment was supported by substantial evidence in the record on several grounds.

Arbitrary and Capricious Allegations
Petitioner contends that the board of trustees acted in an arbitrary and capricious manner by its failure to comply with local policy concerning parental complaints and by its failure to provide Petitioner with additional time to improve his performance.  However, this issue was not presented to the board of trustees and therefore will not be discussed here.

Petitioner's appeal should be DENIED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent complied with Tex.  Educ.  Code §21.204 when it voted to accept the recommendation of the superintendent to nonrenew Petitioner's term contract of employment.

2.  Respondent's consideration of Petitioner's evaluation and the reasons for the recommendation not to renew Petitioner's term contract of employment after the acceptance of the original recommendation to nonrenew Petitioner's employment but before April 1, when the notice of proposed nonrenewal was not issued until after the reconsideration does not violate Tex.  Educ.  Code §21.204(a).

3.  Respondent's decision not to renew Petitioner's contract due to deficiencies pointed out in conferences and/or written communications was reasonably supported by substantial evidence and was neither arbitrary, capricious nor unlawful.

4.  Respondent's decision not to renew Petitioner's contract due to Petitioner failure to fulfill duties or responsibilities and for neglect of duties was reasonably supported by substantial evidence and was neither arbitrary, capricious nor unlawful.

5.  Respondent's decision to nonrenew Petitioner's contract due to Petitioner's incompetency or inefficiency in the performance of his duties was reasonably supported by substantial evidence and was neither arbitrary, capricious nor unlawful.

6.  Respondent's decision to nonrenew Petitioner's contract due to Petitioner's failure to maintain an effective working relationship or maintain good rapport with colleagues was reasonably supported by substantial evidence and was neither arbitrary, capricious nor unlawful..

7.  Petitioner's appeal should be DENIED.

ORDER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 21st day of September, 1990.

                                                         ___________________________

                                                         W.  N.  KIRBY

                                                         STATE COMMISSIONER OF EDUCATION
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