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JO LAYNE LEGGETT, ET AL.
§
BEFORE THE


§


V.
§
STATE BOARD OF EDUCATION


§


JARRELL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioners' appeal in the above-styled and numbered matters; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 11th day of July, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 8th day of OCTOBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NOS.  004-007-R1a-982

JO LAYNE LEGGETT,
§
BEFORE THE

ET AL.
§



§


V.
§
STATE BOARD OF EDUCATION


§


JARRELL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard Petitioners' Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of NOVEMBER, 1983.

___________________________

JOE KELLY BUTLER CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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JO LAYNE LEGGETT, MARY
§
BEFORE THE STATE
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§
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§
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V.
§
COMMISSIONER OF EDUCATION


§


JARRELL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners, Jo Layne Leggett, Mary Otero, Judith Willis, and Constance Crow, bring this appeal from an action of the Board of Trustees of the Jarrell Independent School District, Respondent, to nonrenew Petitioners' teaching contracts for the 1982-83 school year.

A hearing was held on December 6, 1982 and continued on January 11, 1983 before Mark W.  Robinett, the hearing officer appointed by the Commissioner of Education, to determine whether Petitioners were probationary teachers.  Petitioners are represented in this appeal by the firm of Waterman & Schwartz, Houston, Texas.  Respondent is represented by William H.  Helms, Attorney at Law, Jarrell, Texas.

On June 3, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Discussion
Respondent alleges that pursuant to Tex.  Educ.  Code Ann.  §21.209 (Vernon Supp.  1982), the Term Contract Nonrenewal Act (TCNA) does not apply to Petitioners because a probationary policy was adopted by the Board on December 10, 1981.  Petitioners, on the other hand, contend in their Bills of Particulars that the alleged adoption of a probationary policy on December 10, 1981 was 1) ineffective and void; 2) a violation of due process; and 3) a "retroactive impairment of a contractual obligation."

1.  Effectiveness of Policy
Petitioners assert that the probationary policy allegedly adopted on December 10, 1981 is "ineffective and void because the minutes of said Board action failed to reflect what the revisions were or what policy or policies were being revised." The minutes of the December 10 meeting state that

Jerry David motioned to accept Board Policy Revision.  Harold Stanford seconded.  Carried.

The minutes certainly do not clearly show what policy revisions were made.  However, at the hearing on January 11, 1983, it was established by parol evidence that a probationary policy was adopted.  A group of papers, labeled Respondent's Exhibit No.  6, was admitted into evidence.  (Tr.  2:082).  The papers were the proposed policy revisions given to Jerry David, a member of the Board, by Dr.  McLaughlin, Superintendent.  (Tr.  2:072, 077).  At the Board meeting on December 10, 1981, Mr.  David made a motion that all of the proposed revisions be accepted, which was passed by a unanimous vote.  (Tr.  2:073, 074, 079-82).  Exhibit 6 includes Policy 4112, which provides, in pertinent part:

3.  Probationary Status.  Any person who is employed by this District for the first time shall be employed under probationary status, with such status not to extend beyond the end of the teacher's second year with the District.  During this period the rules set out in this policy pertaining to evaluations, hearings, etc.  need not be applied.  The Board may decide not to renew the contract of a probationary status teacher if in its judgment the best interests of the District will be served by such nonrenewal.  In the event the Board decides not to renew the employment of a probationary status teacher, it shall give notice of its intention not to renew prior to the end of the employment period fixed in the contract and, if feasible prior to the April 1 preceding the end of the employment term.

Teachers employed by the District for the first time for part or all of the 1980-81 school year shall remain on probationary status for the 1981-82 school year.  Teachers employed by the District for the first time for part or all of the 1981-82 school year shall remain on probationary status for the 1981-82 and 1982-83 school years.

Counsel for Petitioners objected to the admission of parol evidence to establish whether a probationary policy was adopted on the ground that the minutes were the best and conclusive evidence of the Board's action.  However, parol evidence of the action taken by a board may be introduced as long as it does not "vary or contradict the minutes." Doherty v.  San Augustine Independent School District, 178 S.W.2d 866, 869 (Tex.  Civ.  App.  - - Amarillo 1944, writ ref'd w.o.m.).  The parol evidence offered in this case does not "vary or contradict the minutes," but rather clarifies a vague statement in the minutes.  As stated in District Trustees v.  Pleasanton Independent School District, 362 S.W.2d 122, 126-27 (Tex.  Civ.  App.  - - San Antonio 1962, writ ref'd n.r.e.), "while the minutes and records are the best evidence of the official acts of a board .  .  .  parol evidence is admissible where facts are omitted from the record of what was done."

Furthermore, "[i]t is not the actual entry in the minutes of the record of the board's action that gives validity .  .  .  .  The important consideration is the act of the board." Doherty, at 869.  The parol evidence introduced at the hearing before the Commissioner supplies "the only existing evidence of the actual order of the board" and is, therefore, admissible.  Id.  Mr.  David's testimony, together with that of Board member McLaurin (Tr.  p.  2:120) and Superintendent McLaughlin (Tr.  p.  2:010, 051), indicate that the above probationary policy was adopted by the Board on December 10, 1981.

Petitioners did establish at the hearing that the Board members who testified were not blessed with total recall - - for example, Mr.  McLaurin admitted that he could not, at the time of hearing, testify absolutely that the policy presented to him at the hearing was identical, word for word, to the policy adopted by the Board a year earlier.  (Tr.  2:121-28).  At other times, Board members acknowledged that they had not, prior to voting on the matter, compared the copies of the proposed policy revisions in their packets to the copies of the proposed revision in the other Board members' packets (including Mr.  David's).  Nevertheless, Petitioners introduced no evidence which would affirmatively suggest that one or more Board members did not intend to adopt a two year probationary policy pursuant to the TCNA, as set forth in Exhibit 6 and reflected in the school district's Policy Book (Ex.  5).  The reasonable inference to be drawn from this evidence is that the Board of Trustees did indeed knowingly vote to adopt the challenged probationary policy at its December 10, 1981 meeting.

Finally, as noted in Everton v.  Belton, Docket No.  182-R1a-782, pp.  3-6 (Decision of the Commissioner, June 1983) all persons are placed on notice of the actions taken by a board of trustees of which advance notice was given pursuant to the Open Meetings Act, Tex.  Rev.  Civ.  Stat Ann.  art.  6252-17 (Vernon's Supp.  1982).  If proper advance notice is given, anyone who has an interest in a particular matter under consideration by the board has an opportunity to be heard on the matter and/or to monitor the progress of the action under consideration.  If sufficient advance notice is not given, and an action is taken by the board on a matter on which the individual had no opportunity to be heard or on a matter of which the individual had no reason to be aware, §3A(a) of the Act allows the individual affected to have the action voided upon learning that the action has been taken.

In the present case, the notice posted in advance of the December 10, 1981 meeting stated, under the heading "New Business," only that a "Board Policy Revision" would be considered.  This notice was probably insufficient to place the district's teachers on notice that policies relating to the terms of their employment - - on which they might wish to be heard or whose progress they might have an interest in monitoring - - would be considered at the meeting.  An action to void the probationary policy could have been brought pursuant to the Open Meetings Act by any teacher upon learning that the policy had been adopted.  It has not been alleged or proven that such action was taken by one of the Petitioners or by anyone else.  Because the policy has not been voided, it must be given effect.  Id.

2.  Violation of due process
Petitioners have not stated any basis for their assertion that the adoption of a probationary policy on December 10, 1981 was a violation of due process.  Therefore, this issue will not be addressed.

3.  Impairment of contract
Petitioners contend that the adoption of a probationary policy on December 10, 1981 impaired their contracts because the district did not have a probationary policy when Petitioners signed their contracts the previous June.  On the other hand, Petitioners had, in June 1981, prior to the effective date of the TCNA, no interest in continued employment beyond the terms of their contracts.  See Everton v.  Belton, pp.  7-8, in which it was determined that the status of all first and second year teachers in a particular district as probationary or nonprobationary during the first year of the TCNA was contingent on whether the board of trustees had adopted a probationary policy pursuant to §21.209 on or before April 1, 1982.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At the time of their nonrenewal, each Petitioner had been employed by Respondent for less than two years.  (December 6 Tr., 2).

2.  On or about December 10, 1981, the Board of Trustees adopted a policy which stated that all teachers employed by the school district for the first time for part or all of the 1980-81 or 1981-82 school years would be on probationary status during the 1981-82 school year.

Conclusions of Law
Having considered all evidence, matters of record and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners were probationary teachers at the time of their nonrenewal.

2.  Policy 4112 did not impair the contracts between the parties.

3.  Petitioners' appeal should be DENIED.

O R D E R
Having considered all evidence, matters of record and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED this 11th day of July, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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