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DECISION OF THE COMMISSIONER
Statement of the Case
Mr.  Andrew F.  Veres, Paris ABC School of Art (PARIS) brings this appeal from a decision of the Texas Education Agency, Division of Proprietary Schools (TEA) made to deny an application submitted by PARIS for exemption from the requirements of the Texas Proprietary School Act.

This appeal was heard on November 27, 1984 before F.  Patrick Whelan, the Hearing Officer appointed by Mark W.  Robinett, Director of Hearings and Appeals for TEA.

TEA appeared represented by Ms.  Susan Morrison, Assistant General Counsel.  PARIS appeared represented by Mr.  Andrew F.  Veres.

Having read and examined the entire record, the Commissioner of Education issues this decision in lieu of a proposal for decision as permitted by the Administrative Procedure and Texas Register Act.  Tex.  Rev.  Civ.  Stat.  Ann.  Art.  6252-13a § 15 (Vernon Supp.  1984).

Findings of Fact
After due consideration of the evidence adduced and matters officially noticed, in my capacity as Interim State Commissioner of Education, I make the following findings of fact.

1.  Paris ABC School of Art is a home study school which offers instruction in art by correspondence from 313 Nolana Loop, McAllen, Texas 78504.

2.  The Paris ABC School of Art advertises by using the U.  S.  mails and in magazines that pertain to artists.

3.  The Paris ABC School of Art requested an exemption from the provisions of the Texas Proprietary School Art by letter dated September 9, 1984 citing as reason therefore the provisions of § 32.12(3) Tex.  Educ.  Code Ann.  (Vernons Supp.  1984) that PARIS offers instruction of purely avocational or recreational subjects.

4.  The administrator of the Texas Proprietary School Act determined that PARIS was not exempt as requested notifying PARIS of that decision by letter dated September 28, 1984.

5.  On October 23, 1984 PARIS mailed notice of appeal from the denial of its exemption request to the TEA which was received by TEA on October 29, 1984.

6.  PARIS accepts "Professional Applications" from prospective students and through advertising brochure now in use that states "Thorough art training can open up exceptional opportunities for you.  The need for part-or full-time portrait artists, landscape painters, graphic artists grows constantly".

7.  Janice Boyd, TEA's director of the Division of Proprietary Schools, has been employed by the TEA since 1968.

8.  Janice Boyd's testimony is that PARIS offers a course that cannot be considered purely avocational or recreational because the school's advertising is that a person can make money, improve your job performance or learn professional skills to get a job or improve a job.

9.  The testimony of Mrs.  Boyd is unrebutted.

10.  Judicial notice is taken by the Hearing Officer of § 32.11 and § 32.12 (a) (3) as announced on this record.

11.  Paris is a proprietary school within the definition found in § 32.11 Tex.  Educ.  Code Ann.  (Vernon 1972) maintaining a place of business in Texas at which place a course of instruction is available through correspondence.

12.  There is no evidence in the record to contradict the documentary evidence that PARIS offers instruction for professional and full-or part-time occupational purposes therefore it must be found as fact that PARIS offers its course of instruction to students for other than purely avocational or recreational purposes.

Discussion
The statute which declares certain educational enterprises specifically exempt and not within the definition of "proprietary school" and upon which PARIS relies is § 32.12 (a) (3) Tex.  Educ.  Code Ann.  (Vernon 1972) which excepts:

"...(3) a school or training program which offers instruction of purely avocational or recreational subjects as determined by the Administrator".

Upon the facts found in this hearing the single issue remaining is whether or not the determination made by the Administrator is to be, or should be, set aside.

The phrase found in the statute "as determined by the Administrator" is susceptible of definition.  Determined and determination are defined as a decision.  Decision is a popular term rather than a technical or legal word and has no fixed, legal meaning.  Decision is a "determination arrived at after consideration of facts, and, in legal context, law".  The "Administrator" in this context is vested with discretion which simply means the power to act officially in a manner which is perceived to be just and proper under the circumstances unhindered by the judgment or conscience of others.  See Black's Law Dictionary, 5th Ed.  (West 1981).

It is well settled in Texas law that an administrative decision may be set aside upon a showing that the action taken is arbitrary and capricious or unsupported by the evidence considered.  Such reasoning would be, if applied, an abuse of discretion.  The terms "arbitrary" and "capricious" mean willful and unreasoning action, action taken in disregard of facts and circumstances existent at the time the action complained of was taken.  Wagonor v.  City of Arlington 345 SW2d759 (Tex.  Civ.  App.  Fort Worth, 1961, writ.  ref'd., n.r.e.).

There is ample evidence, indeed there has been no contrary evidence to the admitted documents, that shows quite clearly that the PARIS course of instruction is offered for stated vocational purposes.  The decision of the administrator stands because it is a reasonable, just and proper decision under the facts and circumstances presented in this record.

Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact in my capacity as Interim State Commissioner of Education, I make the following conclusions of law.

1.  Paris ABC School of Art, 313 Nolana Loop, McAllen, Texas is a school within the statutory definition of a proprietary school found in § 32.11 Texas Educ.  Code Ann.  (Vernon 1972).

2.  Paris ABC School of Art is not exempt from the provisions of Chapter 32 Texas Education Code.

3.  This appeal should, in all things, be denied.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Interim State Commissioner of Education, it is hereby

ORDERED, that the action taken by the Administrator of the Texas Proprietary School Act to deny the application for exemption submitted by Paris ABC School of Art is, in all things, AFFIRMED.

IT is further ORDERED that the Paris ABC School of Art is a proprietary school and subject to the provisions of the Texas Proprietary School Act, Chapter 32, Texas Education Code.

SIGNED AND ENTERED this 10th day of January, 1985.

_______________________

W.  N.  Kirby

Interim Commissioner of Education

PAGE  
2
#027-PS-1184

