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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner appeals the Respondent's refusal to pay him a stipend for maintenance on Career Ladder Level 2 for the 1988-89 school year.  A hearing was held on February 21, 1990, before Hearing Officer Maggie H.  Montelongo.

Petitioner is represented by Mark Robinett, Attorney at Law from Austin, Texas.  Respondent is represented by Roger Hepworth, Attorney at Law from Austin, Texas.

A Proposal for Decision recommending the denial of Petitioner's appeal was issued on February 26, 1990.  No exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner, Carl Phelan, possessed probationary status as a teacher with Respondent district during the 1988-89 school year.  (Record).

2.  Petitioner has been employed by Respondent district since 1985.  He applied for career ladder placement on Level 2 during the 1986-87 school year, and again submitted an application for maintenance on Level 2 during the 1987-88 school year.  (Record).

3.  Petitioner did not submit an application for maintenance on Level 2 during the 1988-89 school year.  (Record).

4.  Petitioner extended the offer to Respondent to resign his position in exchange for payment for the remainder of the term of his contract.  Respondent accepted this offer from Petitioner and paid him the amount of $11,583.93 on March 10, 1989, in return for his resignation.  (Record; R.  Ex.  3).

5.  Petitioner resigned his position with Respondent district effective March 10, 1989.  (P.  Ex.  2; Record).

6.  The Career Ladder Committee did not meet to consider career ladder applications for the 1988-89 school year until May, 1989.  Respondent was no longer an employee with Respondent district in May, 1989.  (Record; P.  Ex.  2;).

7.  Respondent district had applications for career ladder placement/maintenance/advancement for the 1988-89 school year which notified applicants that such applications would not be accepted after May 10, 1989, after 4:00 p.m.  (R.  Ex.  4).

Discussion
Petitioner brings this action seeking to reverse Respondent's refusal to pay him an allotment for career ladder level 2 maintenance during the 1988-89 school year.  He submits that Respondent has acted arbitrarily and capriciously in denying him the stipend in question despite the fact that Petitioner has met all of the criteria for level 2 maintenance.

Respondent asserts that Petitioner is not entitled to such because Petitioner was not an employee at the time of career ladder determinations and because Petitioner waived his right to such consideration by failing to make application.  Furthermore, Respondent asserts the affirmative defense of accord and satisfaction.

The drafting of Petitioner's Petition for Review makes it appear that Respondent district coerced Petitioner into either submitting his resignation or having his employment contract nonrenewed.  After hearing the testimony adduced at hearing and reviewing all of the evidence, it is clear that Petitioner instigated the contractual offer of submitting his resignation in return for payment of the remaining term of his contract.  He set the terms and conditions, and Respondent accepted the offer and paid Petitioner the amount of $11,583.93 on March 10, 1989.  On that date, Petitioner inquired about his career ladder maintenance entitlement and was informed that career ladder determinations would not be made until the Career Ladder Committee met sometime in May of 1989.  Petitioner, however, did not incorporate this factor as a condition for his resignation nor did he take any affirmative step to inform Respondent that he still wished to be considered in May despite his voluntary disassociation from the district.  There is simply no explanation as to how Respondent was to divine Petitioner's intentions on this matter.  Consequently, Petitioner was the designer of his own dilemma.

Petitioner now appeals to this forum to fashion a better bargain than the one he executed, yet he presents nothing to warrant such an action.  There is no evidence that Petitioner preserved any claims against Respondent after he accepted the payment on the remaining term of his contract.  In this case, Petitioner may not have gotten all that he wanted, but he got what he bargained for.  The agreement constructed by Petitioner and agreed to between the parties will stand and will not be modified by this Agency.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner negotiated a settlement to end his employment with Respondent district and did not preserve his claim of career ladder entitlement against Respondent.

2.  Respondent's affirmative defense of accord and satisfaction is meritorious.

3.  Respondent bore no further duty or obligations towards Petitioner once Petitioner discontinued the employment relationship between these two parties.

4.  Petitioner's appeal should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 4th day of May, 1990.

___________________________

W.  N.  KIRBY
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