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Statement of the Case
Myron Koehlor, et al., appeal the decision of the Bryan Independent School District placing 145 teachers on level two of the career ladder for the 1984-85 school year.  A prehearing conference was conducted on February 21, 1985, before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners are represented by Larry R.  Daves, Attorney at Law, Tyler, Texas.  Respondent is represented by Jeffrey L.  Rogers, Attorney at Law, Houston, Texas.

On April 17, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be remanded to the Board of Trustees of Bryan Independent School District for proceedings consistent with this Decision.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute (See Petitioners' Petition for Review and Respondent's Answer):

1.  The Bryan Independent School District selected 145 teachers for assignment to level two of the career ladder for 1984-85.  On September 13, 1984, Wes Haverson, on behalf of the Bryan Association of Teachers, submitted a request to Superintendent Gordon requesting (1) a copy of all state and local criteria utilized during the selection process; (2) a description of the weighted value placed upon the criteria and the identity of the person or persons responsible for each step of the selection process; and (3) a list of teachers who were considered at each step of the selection process.

2.  On September 18, 1984, C.  B.  McGown, Jr., the Director of Personnel Services, responded by furnishing (1) a copy of H.B.  72; (2) a form used by Bryan ISD in the past to evaluate performance in the classroom; and (3) the list of teachers placed on Level Two for 1984-85.

3.  Petitioners attempted to grieve the actions of the Bryan ISD Career Ladder Committee and were denied the opportunity to do so.

Discussion
In 1984, the legislature enacted, as part of House Bill 72, a career ladder provision for teachers.  Tex.  Educ.  Code Ann.  §§13.301 - .323 (Vernon Supp.  1984).  The Act provides that teachers may be placed on one of four career ladder levels.  Those teachers placed on levels two, three, and four are entitled to a salary supplement ranging from a minimum of $1,500 to a maximum of $6,000.  Tex.  Educ.  Code Ann.  §16.057 (Vernon Supp.  1984).  A decision of the district concerning a teacher's placement on the career ladder is subject to appeal only if the decision was arbitrary and capricious or made in bad faith.  Tex.  Educ.  Code Ann.  §13.319 (Vernon Supp.  1984).

During the 1984-85 school year, teachers are not eligible for placement on career ladder levels three and four.  Acts 1984, 68th Leg., 2nd C.S., p.  354, ch.  28, art.  II, part A, §5.  Further, the determination of a teacher's eligibility to enter level two during the 1984-85 school year must be made by a committee or committees appointed by the school district, each of which must include a principal, a person from central administration who has direct responsibility for personnel, one other administrator, and two teachers.  Id.

In their Petition for Review, Petitioners state that, on September 19, 1984, they filed a grievance in which they alleged the following:

1. petitioners' past performance was equal to or superior to that of those selected for Level Two;

2. petitioners held better credentials than many teachers who were selected for assignment to Level Two;

3. the selection committee utilized arbitrary, capricious, unfair and discriminatory selection devices and practices including:

a. prior merit pay

b. campus ranking by principals without standard or objective guidelines

c. campus quota system;

4. the district violated the Texas Open Meetings Act by not posting the meeting and by deliverating (sic) in closed meetings;

5. the district may have violated other local and/or state policies including violations of privacy and confidentiality in making the selections.

Petitioners complain on appeal that they were deprived of due process by the school district's refusal to afford them an evidentiary hearing concerning their allegations.  They ask the Commissioner to remand the cause for a hearing on the merits of their complaint.

The school district contends that (1) "Petitioners are not entitled to any form of hearing at the local level to complain of the actions of the Career Ladder Committee," and (2) Petitioners' "only remedy, if any, is an appeal to the Commissioner if they can show that the selection decisions were arbitrary, capricious, or otherwise made in bad faith." Additionally, the district suggests that decisions made by the Career Ladder Committee for the 1984-85 school year are not appealable to any authority.

The last argument will be considered first.  The school district noted that, as of the date of the prehearing conference, the State Board of Education was considering language in proposed regulation §149.71(c)(1)(F), concerning the career ladder, which read, at that time, as follows: "For the 1984-85 year only, during which the committee system is specified, committee decisions are final and not subject to appeal."

The above language has since been deleted.  In addition, nothing in the statute suggests that, although the legislature wished to offer protection to teachers in subsequent years against career ladder decisions that are arbitrary and capricious or made in bad faith, such decisions are to be tolerated during the 1984-85 school year.  Considering the importance of the teacher's initial placement (i.e., a teacher who is placed on level one for the 1984-85 school year loses not only a supplement of as much as $2,000 for that year, but is placed at a disadvantage in subsequent years in working his or her way up the ladder), it is unlikely that the legislature intended such a result.

It is, therefore, concluded that career ladder decisions for the 1984-85 school year are appealable.  Are they, however, directly appealable to the State Commissioner of Education from the career ladder committee's decision, or must they first be appealed to the local board of trustees? The question almost answers itself.  There is no reason to conclude that the body which appointed the committee (i.e., the local district) has no authority to conduct any review of its committee's decisions.  Nor would it be any more reasonable to conclude that the board of trustees, the body immediately above the committee and below the State Commissioner of Education in authority, can be bypassed in this instance, than it would be to conclude that the Commissioner could be by-passed and the appeal taken directly to district court.

For these reasons, the State Board of Education adopted, at its meeting on May 11, 1985, 19 Tex.  Admin.  Code §149.71 (j)(2), which reads, in its entirety, as follows:

(2)     Before a career ladder decision may be appealed to the commissioner of education, a hearing concerning the decision must be held by the local board of trustees.

The hearing before the board of trustees required by the above subsection need not be elaborate, as long as the teacher is given a reasonable opportunity to present evidence on any fact allegations which, if proven, would support a decision in the teacher's favor.  In determining whether it has provided such an opportunity, the board of trustees should keep in mind the following:

(1) The purpose of the hearing
The purpose of the local hearing is not to burden the school board, keep lawyers employed, or provide teachers with a tool for harassment.  It is rather to give the teacher and the school board a means of resolving a local matter at the local level -- thus keeping to the extent possible, the state authorities out of the career ladder selection process.

(2) The necessity of conducting a hearing
The board of trustees has the authority to hear every career ladder appeal that is filed with it.  However, the board may require Petitioners to set forth the facts on which they intend to rely in support of their contentions.  If the board decides prior to hearing that those facts - - even if established - - would clearly fail to support a decision in the teachers' favor, the board may choose not to receive evidence on the matter; however, the teachers should be given an opportunity to explain to the board orally or in writing why the alleged facts would support a decision in their favor.

In addition, the board need not conduct any hearing itself.  The board may designate a hearing officer or hearing committee to hear the appeal and the board may base its decision on the recommendation of the hearing officer or hearing committee, provided the teacher is given a reasonable opportunity to respond to the recommendation either orally or in writing.  The board may require a transcript of the hearing before its designate, or may rely on its designate's representation concerning what happened at the hearing.  The board may always, of course, receive additional evidence concerning any issue.

The board may also require that Petitioners' complaint be presented initially to the career ladder committee, giving the committee an opportunity to correct its own mistakes and to explain to the Petitioners how its decisions were made.  Of course, the review by the career ladder committee may not be considered as a hearing by the board or its designate.

(3) The hearing
The hearing, whether before the board or its designate, need not be as formal as a court proceeding, or as formal as the procedures employed by many school districts in teacher nonrenewal or student expulsion cases.  It would suffice, by way of example, to allow a representative of the career ladder committee to make an oral or written statement, followed by a reasonable opportunity for the teacher to make a statement and to ask questions of the committee's representative or other witnesses.  The district may require that any request to question the committee's representative be made prior to hearing.  The presiding officer should determine, exercising his or her best judgment, whether there are any important facts in dispute that justify the questioning of any particular witness; in making this determination, the presiding officer may ask the teacher and the committee's representative, if any, if they agree that certain facts are true.  In addition, the presiding officer should determine when the teacher has had a reasonable opportunity to question the witness.  A teacher need not be allowed to ask the same question over and over, or in some other manner to abuse or badger any witness.  The presiding officer has a great deal of discretion in determining when to terminate such questioning.

If the teacher and the career ladder committee agree on the important facts, the presiding officer may limit the hearing to an opportunity for the teacher and the committee's representative (if any) to explain their positions.

(4) The decision
It should be emphasized that the local board of trustees' task is to provide the appealing teacher with a meaningful opportunity of contesting the career ladder committee's decision.  The standard of review used by the board in reviewing the committee's decision is a matter for the board's discretion.  The board, after conducting the hearing, may take whatever action it deems appropriate.  However, the board's task is not necessarily to correct mistakes.  The fact that the board disagrees with a particular teacher's placement does not require the board to disturb the career ladder committee's decision unless the placement was arbitrary and capricious or made in bad faith.  An "[a]ction is not arbitrary and capricious when exercised honestly and upon due consideration, where there is room for two opinions, however much it may be believed that an erroneous conclusion was reached." Wagoner v.  City of Arlington, 345 S.W.2d 759, 764 (Tex.  Civ.  App.  - - Austin), rev'd on other grounds, 571 S.W.2d 859 (Tex.  1978).  If the board concludes that the committee's decision cannot or should not be affirmed, the board may place the teacher on level two of the career ladder or remand the case to the committee for its reconsideration.

If the board decides to review the committee's decision using the "arbitrary and capricious" standard, the board may take into account the fact that the evaluations and appraisals reviewed by the committee from previous years were not uniform, were not intended to be used for career ladder placement, and were prepared by appraisers who, in many (if not most) instances were not adequately prepared in the art of appraising a teacher's performance.  In other words, as long as the committee used reasonable criteria in making its decision, that decision should not be held to be "arbitrary and capricious" if the information reviewed by the committee reasonably supports its decision.  It might be well to note in this connection, that certain considerations that could be considered reasonable during the 1984-85 selection process might not be considered reasonable in later years when better information is available to the decision maker.

In regard to the particular allegations of the present case, the Board of Trustees of Bryan Independent School District should keep in mind the following:

(1) The board may require the Petitioners to clearly specify, prior to hearing, the facts of which they are aware or believe to be true that support their contentions that (a) their past performance was equal to or superior to that of those selected for level two, and (b) they held better credentials than many teachers who were selected for assignment to level two.  If the facts alleged, if proven, would support a decision in Petitioner's favor, they should be given an opportunity to demonstrate at a hearing that those facts are true.  On the other hand, if the facts alleged, if proven, would not support a holding that Petitioners' past performance or credentials were better than those of teachers who were assigned to level two, the board need not go through the formality of receiving evidence of such facts; however, Petitioners should be allowed an opportunity to explain orally or in writing why the alleged facts, if true, would support a holding in their favor.

If a hearing is conducted, it may be limited to a review of the career ladder committee's actions; i.e., to determine whether the committee's decision was arbitrary and capricious or made in bad faith.  If the board decides to proceed in this manner, the board may refuse to consider challenges to the information (e.g., evaluations and appraisals) relied on by the career ladder committee in making its decision.  The committee's duty, after all, is to process whatever information it receives and act accordingly, not to assess the accuracy or reliability of the information submitted to it.  In fact, as a practical matter, it could not feasibly do so.

The board may, therefore, accept the information reviewed by the committee at face value.  If it does so, the fact that a teacher's evaluation was inaccurate or otherwise unreliable will not serve to prove that the committee itself made a mistake unless the committee was aware, prior to making its decision, that the information in the evaluation was prepared in bad faith, tampered with after its preparation, or tainted in some similarly extreme manner - - in which case the committee's decision to rely on the evaluation would almost certainly be arbitrary and capricious.

(2) The board may require Petitioners to explain the rationale for their contention that the "devices and practices" utilized by the committee were arbitrary, capricious or unlawfully discriminatory.  If Petitioners' rationale is sound, the board should then receive evidence concerning whether such "devices and practices" were indeed utilized by the committee.

(3) Petitioners' complaints may be consolidated to the extent that they raise identical issues - - for example, that the selection committee used objectionable devices and practices, such as prior merit pay, campus ranking by principals without standard or objective guidelines, or a campus quota system.  To the extent that individual teachers must demonstrate different facts and argue different issues in order to prevail, they should be given an opportunity to be heard individually rather than as a member of the group.

(4) Petitioners' claim that the Open Meetings Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1984), was violated will not be addressed at this time.  Petitioners have not alleged specific violations of the Act and the parties have not been given an opportunity to brief the issue concerning whether career ladder committees are "governmental bodies," pursuant to §1(c) of the Act, which must comply with the Act's provisions.  If the local board of trustees determines that the Open Meetings Act is applicable to its career ladder committee and was not complied with, the board may void any action taken in noncompliance with the Act and remand the matter to the committee for proceedings that are in compliance with the Act.

(5) The board of trustees need not consider the alleged violation of any other local and/or state policies unless such policies are clearly referenced and facts are alleged which would support a finding that the policies were violated.

(6) If, after the local hearing, the decision of the Board of Trustees is appealed to the Commissioner, the Board's decision will not be disturbed unless it was arbitrary and capricious or made in bad faith or was in some manner unlawful.

If it is determined on appeal that the board's decision cannot be affirmed, the matter will likely be returned to the district for further consideration with instructions concerning how to proceed.  It is not anticipated that the Commissioner will actually place a particular teacher on a particular career ladder level if it appears that the local authorities have acted conscientiously and in good faith.

A transcript of the local hearing will not be required, but is recommended.  In certain instances a record of some sort of the proceedings could be helpful in determining what issues were raised at the local level and on what evidence the Board based its decision.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  A local board of trustees must provide a hearing pursuant to 19 Tex.  Admin.  Code §61.231 to a teacher who requests a hearing on the basis that the teacher's placement on the career ladder by the career ladder committee was arbitrary and capricious or made in bad faith; provided that the teacher alleges facts which, if true, would support such a conclusion.

2.  Petitioners' appeal should be remanded to the Board of Trustees of the Bryan Independent School District for proceedings consistent with this Decision.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be REMANDED to the Board of Trustees of the Bryan Independent School District for proceedings consistent with this Decision.

SIGNED AND ENTERED this 4th day of November, 1985.

_______________________

W.  N.  KIRBY
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