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DECISION OF THE COMMISSIONER
Statement of the Case

Lester Jonas, Petitioner, appeals from the action of the Comal Independent School District Board of Trustees, Respondent, in terminating his employment with the district without affording him a hearing.

A hearing before the Commissioner of Education was conducted on February 23, 1984.  Mark W. Robinett, the Hearing Officer appointed by the State Commissioner of Education, was the presiding officer.  Petitioner was represented by Linda Farin, Attorney at Law, Austin, Texas.  Respondent was represented by Lonnie E. Chunn and Thomas J. Fowler, Attorneys at Law, New Braunfels, Texas.

On April 11, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on May 10, 1984.  No reply to Petitioner's exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On May 14, 1979, James M. Richardson, then superintendent of Comal ISD, sent to Petitioner, the security guard for the district, a memorandum, which reads, in pertinent part, as follows:

Guidelines

1. No Comal ISD student to be permitted to enter the security guard's mobile home unless under a dire emergency.

2. The "dire emergency" will need to be communicated to the appropriate high school administrator as soon as possible by the security guard.

(Resp. Ex. 4).

2. On September 15, 1983, Edgar O. Wilhelm, current superintendent of Comal ISD, sent a memorandum to the members of the Board of Trustees, concerning a number of matters.  That memorandum reads, in pertinent part, as follows:

4. The services of Mr. Lester Jonas were terminated on September 13, 1983.  Any discussion on this situation may be held in executive session.  He was terminated for allowing students into his trailer - one stayed overnight.  The prior superintendent informed him in writing that he could not have students in his trailer.

(Resp. Ex. 1).

3. At its regularly scheduled meeting on September 20, 1983, the Board of Trustees terminated Petitioner's employment.  (Resp. Ex. 2).

4. No discussion of the matter occurred in open session.  (Tr. 59, 81).

5. In executive session, the superintendent stated that the reasons for the termination were as follows: (1) allowing a student in the trailer; (2) purchasing alcohol for a student; and (3) allowing a student to drive a school bus.  (Tr. 60).

6. The Board's decision to terminate Petitioner's employment was based solely on the reasons set forth in Finding of Fact No. 5.  (Tr. 60-65).

7. On September 22, 1983, radio stations KGNB-AM and KNBT-FM broadcast a news item concerning Petitioner's termination.  The written copy for that story was prepared by Don Ferguson and reads, in its entirety, as follows:

NEW BRAUNFELS. . .Comal ISD officials have fired Constable Lester Jonas following an internal investigation into several complaints lodged against him by a local family.  CISD officials are refusing to comment on the matter at this time.  Sources tell the Kable its (sic) alleged by parents of a teenager that Jonas bought their son alcohol and on at least one occasion, allowed the teenager to spend the night in a school district trailer provided Jonas for his job.  Other sources allege Jonas did this to help the youth through some hard times.  Jonas has been advised by Texas State Teachers Association attorneys not to comment on the matter just yet.  Jonas held the position of security guard at Smithson Valley High School and was a CISD school bus driver.

(Tr. 10-12; Pet. Ex. 1).

8. On October 13, 1983, Petitioner requested a hearing before the Board of Trustees for the purpose of providing him with "an opportunity to clear his name with respect to the charges which were the basis of his termination." (Pet. Ex. 2).

9. On October 19, 1983, Petitioner filed, in State District Court, an action for slander against Michael and James McCoy.  The original Petition filed in that case by Petitioner reads, in pertinent part, as follows:

At various times, commencing on or about May of 1983, and continuing thereafter, the Defendants, acting in concert, made statements to the superintendent of the Comal Independent School District and other employees of the District, to representatives of the Texas Department of Human Resources, the Texas Rangers, the Comal County District Attorney's Office, amon (sic) others, with respect to the Plaintiff's relationship with the Defendants' sons.  These statements contained accusations and insinuations that the Plaintiff had made sexual advances to their sons.

As a result of these slanderous statements, the Plaintiff's employment with the Comal Independent School District was terminated.  News of the Plaintiff's termination was carried by the local newspaper and radio stations.

10. On October 21, 1983, radio stations KGNB-AM and KNBT-FM broadcast a news item concerning the lawsuit.  The copy for that story reads, in its entirety, as follows:

NEW BRAUNFELS. . .Comal County Constable Lester Jonas has filed a 500,000 dollar slander suit against Mr. and Mrs. Michael McCoy, claiming they were responsible for his termination from the Comal ISD last month.  The suit claims CISD officials fired Jonas after the McCoy's (sic) accused Jonas of making sexual advances towards their son.  Bernie Martinez, Jonas' attorney, feels confident Jonas will win the suit.  The CISD School Board fired Jonas after Superintendent Edgar Wilhelm looked into the claims against the veteran district employee.  Jonas was a CISD bus driver and a security guard.

(Ex. H.O.-1).

Discussion

Petitioner does not contest the termination of his employment.  His claim is that he should have been given an opportunity to clear his name at a hearing conducted for that purpose.

The Court in Burris v. Willis Independent Sch. Dist., Inc., 713 F.2d 1087, 1091 (5th Cir. 1983), set forth the basic considerations of a liberty interest claim as follows:

In Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 33 L.Ed.2d 548 (1972), the Supreme Court held that mere refusal by the state to rehire a person, without more, did not implicate any liberty interests.  92 S.Ct. at 2708.  Moreover, reputation alone is not a constitutionally protected interest, even though state law may create a right to damages for defamation.  Paul v. Davis, 424 U.S. 693, 96 S. Ct. 1155, 47 L. Ed. 2d 405 (1976); White v. Thomas, 660 F. 2d 680, 684 (5th Cir. 1981), cert. denied, 455 U.S. 1027, 102 S. Ct. 1731, 72 L.Ed.2d 148 (1982).  However, if in refusing to rehire him, the state makes charges against an employee that "might seriously damage his standing and associations in his community," by calling into question his integrity, or morality, different considerations come into play.  In such cases, the state must accord the employee an opportunity to refute the charges against him before the appropriate state body.  92 S.Ct. at 2707.  Similarly, if the state, "in declining to re-employ the respondent, imposed on him a stigma or other disability that foreclosed his freedom to take advantage of other employment opportunities," 92 S. Ct. at 2707, due process also demands that the employee be given an opportunity to disprove the charges against him.  We must examine, then, whether the Board implicated Burris' "good name, reputation, honor, or integrity," or whether it stigmatized him in a way that "foreclosed his freedom to take advantage of other employment opportunities." See Codd v. Velger, 429 U.S. 624, 97 S. Ct. 882, 884, 51 L.Ed. 2d. 92 (1977); Paul v. Davis, 424 U.S. 693, 96 S.Ct. 1155, 1163, 47 L.Ed.2d 405 (1976); White v. Thomas, 660 F.2nd at 684.

What Petitioner must show, therefore, to be entitled to an opportunity to refute the charges against him before the Board of Trustees is that the Board (1) implicated his "good name, reputation, honor, or integrity," or (2) stigmatized him in a way that "foreclosed his freedom to take advantage of other employment opportunities."

The school district's position is that Petitioner was not entitled to a hearing, because it did not implicate anything, inasmuch as it did not publicly reveal the reasons for its decision to terminate Petitioner's employment.  At hearing, the Board of Trustees members who testified all denied having disclosed the reasons for the termination to anyone.  For the sake of discussion, however, it will be assumed, without finding to that effect, that the information broadcast on stations KGNB and KNBT on September 22, 1983 - - which accurately states two of the three reasons for termination discussed by the Board of Trustees during executive session - - is attributable to the school district.

Even taking into account the foregoing assumption, however, Petitioner is not entitled to a liberty interest hearing in relation to the allegations set forth in the broadcast on September 22, 1983, because he does not contest the factual basis of those charges.  (Tr. 139).  An employer is not required to conduct a liberty interest hearing unless it disseminates information in connection with the employee's termination which is not only defamatory, but false.  Codd v. Velger, 429 U.S. 624, 628 (1977).

Petitioner argues, however, that he should receive a hearing in spite of the fact that the charges, on their face, are true.  He asserts that "there are extenuating circumstances that [he] should have been allowed to explain.  The statements taken on . . . face value without the explanation of the extenuating circumstances are incriminating and would lead to innuendo of totally improper conduct on his part." (Tr. 139).  Although it would be commendable for the school district to offer a discharged employee a hearing under such circumstances, no authority has been found which would require the district to do so.  If an employee engages in conduct which can be misconstrued as "totally improper" by those who insist on thinking the worst of others, any damage to the employee cannot be attributed to the district for accurately stating that such conduct occurred.

What Petitioner does contest is the allegation that he made sexual advances to the son of the defendants in his slander suit.  This allegation, however, was not a reason for the termination of his employment, nor was it even made public until Petitioner himself filed his lawsuit.  Under these circumstances, no liberty interest claim is raised.  See Fuller v. Laurens County School Dist. No. 56, 563 F.2d 137, 141 (4th Cir. 1977); Sumler v. City of Winston-Salem, 448 F. Supp. 519, 530-31 (M.D. N.C. 1978).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. A name clearing hearing is not required in connection with the termination of an employee when the employee does not contest the factual basis of the charges against him or her.

2. A name clearing hearing is not required when the employee, rather than the employer, is responsible for making defamatory allegations public.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  9th  day of  Sept  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  24th  day of  Oct  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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