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Statement of the Case

Petitioners, Jose Moreno, through next friend, Flora Moreno, and Lucia Alvarez, through next friend, Rafaela Alvarez, bring this appeal from the actions of the Board of Trustees of Harlingen Consolidated Independent School District (HCISD), Respondent, denying Petitioners a free public education in Harlingen CISD.  Respondent contends that the children have not established residency pursuant to Tex. Educ. Code Ann. §21.031(d) and are not entitled to attend school.  On appeal, the school district is represented by Alex Huddleston, attorney at law, Harlingen, Texas.  Petitioners are represented by Edward J. Tuddenham, attorney at law, Texas Rural Legal Aid, Inc., Hereford, Texas.

Because these children are not attending school at this time, the parties have agreed to waive a hearing and to submit this appeal on the basis of the papers on file in this cause.  In order to expedite the resolution of this appeal, the Commissioner has read the entire file and renders this decision in lieu of a proposal for decision by a hearing officer, pursuant to Tex. Rev. Civ. Stat. Ann. art 6252-13a, §15 (Vernon Supp. 1983).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Basic Findings of Fact:

1. Jose Moreno is eleven (11) years old and a United States citizen.  He lives with his aunt, Flora Moreno, who resides in Harlingen ISD.  His father, J. Calixto Moreno y Espinoza, lives in Matamoros, Mexico and is not able to live in the United States legally.

2. Jose moved to Harlingen to live with his aunt in August, 1984.

3. Jose was refused admission into school by Harlingen ISD.  The school district determined that Flora Moreno was not the parent, guardian, or someone having lawful control of the child.  Additionally, Respondent concluded that Jose's presence in the district was for the primary purpose of attending the public free schools of Harlingen.  He was, therefore, denied admission pursuant to the Board's interpretation of Tex. Educ. Code Ann. §21.031(d) (Vernon Supp. 1983).

4. The school district's decision concerning Jose was based solely on the information contained in affidavits submitted by Jose's father and aunt, which read, in pertinent part, as follows:

a). Affidavit of J. Calixto Moreno y Espinoza:

"6.
It is my intention, as well as Jose's and Flora Moreno's that Jose establish his home in Harlingen with Flora Moreno, live there indefinitely and attend public school in Harlingen."

b)
Affidavit of Flora Moreno:

"2.
. . . In August, 1984, Jose Guadalupe Moreno came to live with my husband and I.  It was and is the intention of Jose Guadalupe Moreno, and his father and myself that he establish his home in Harlingen with me and remain there indefinitely.

3. . . . His father sent him to live with us so he can attend school here and learn English."

5. Lucia Alvarez is nine (9) years old and a United States citizen.  She lives with her paternal grandmother, Rafaela Alvarez, who resides in Harlingen ISD.  Her mother, Maria Felix de la Rosa Alvarez is a citizen of Mexico and resides with her husband in Matamoros, Mexico.  Neither parent is able to live in the United States legally.

6. Like Jose, Lucia was sent to live with her family in Harlingen.

7. Lucia was refused admission into school by Harlingen ISD.  It was determined that Rafaela Alvarez was not the parent, guardian, or someone having lawful control of the child.  Respondent also concluded that Lucia's presence in the District was for the primary purpose of attending the free public schools and denied her admission pursuant to the Board's interpretation of Tex. Educ. Code Ann. §21.031(d) (Vernon Supp. 1983).

8. The school district's decision concerning Lucia was based solely on the information contained in affidavits submitted by Lucia's mother and grandmother, which read, in pertinent part, as follows:

(a)
Affidavit of Rafaela Alvarez:

"2.
I am the paternal grandmother of Lucia Alvarez, age 9.  Lucia is a United States citizen.  In August, 1984, Lucia Alvarez came to live with my husband and I.  It was and is the intention of Lucia Alvarez, her parents and myself that she establish her home in Harlingen and remain there indefinitely.

3.
. . . Her parents have sent her to live with me so she can attend school and learn English."

(b)
Affidavit of Maria Alvarez:

"5.
. . . I sent her to live with her grandparents so that she could attend school in Harlingen.

6.
My husband and I intend for Lucia Alvarez to live in Harlingen with her grandmother indefinitely and to establish her home there."

Discussion
This appeal involves the application of Tex. Educ. Code Ann. §21.031(d) (Vernon Supp. 1983) to two minor children who live with family members, other than their parents, in Harlingen CISD.  Section 21.031(d) is set forth, in its entirety, below:

(d)
In order for a person under the age of 18 years to establish a residence for the purpose of attending the public free schools separate and apart from his parent, guardian, or other person having lawful control of him under an order of a court, it must be established that his presence in the school district is not for the primary purpose of attending the public free schools.  The board of trustees shall be responsible for determining whether an applicant for admission is a resident of the school district for purposes of attending the public schools, and may adopt reasonable guidelines for making a determination as necessary to protect the best interest of students.

The United States Supreme Court analyzed this statute in Martinez v. Bynum, 461 U.S. 321, 103 S. Ct. 1838, 75 L.Ed.2d 879 (1983).  In that case, the Supreme Court stated the following:

(1) Section 21.031(d) is facially valid.

(2) Where a finding is made by the finder of fact that a child has moved to the school district for the sole purpose of attending school in a particular district and only intends to reside in the school district until the child completes his or her education, that child is not a resident of the district. 103 S.Ct. at 1845, fn. 15.

(3) However, "[a]s long as the child is not living in the district for the sole purpose of attending school, he satisfies [the requirements of §21.031(d)]." Id. at 1845.

(4) Therefore, §21.031 "compels a school district to permit a child. . . to attend school without paying tuition if he has a bona fide intention to remain in the school district indefinitely, for he then would have a reason for being there other than his desire to attend school: his intention to make his home in the district." Id., at 1844-45.

(5) "In most cases, of course, it is the intention of the parent or guardian on behalf of the child that is relevant." Id., at 1845, fn. 14.

In the present case, the parents of the Petitioners have submitted affidavits stating frankly that one reason that their children are in the Harlingen school district is to attend school there.  In addition, the affidavits assert that it is the parents' intention for their children to live there "indefinitely."

From this information, the Board of Trustees concluded that the children's presence in the district was for the "primary purpose" of attending the public free schools.  Based strictly on the language of §21.031(d), this finding appears to support the Board's determination that the Petitioners have not established their own residence.  Based on the Supreme Court's construction of §21.031(d), however, an essential finding has not been made: i.e., whether the students have a "bona fide intention to remain in the school district indefinitely." If they have such a "bona fide intention," they are entitled to attend the schools of Harlingen CISD.  If they do not have such a bona fide intention (i.e., if they intend to reside in the district only until they complete their education), they are not entitled to tuition-free admission to the district schools.

The question of the Petitioners' subjective intention is a question of fact, and it is a question which the legislature has directed the school district to make by the explicit terms of §21.031(d).  Therefore, the appropriate action by the Commissioner of Education, under these circumstances, is to remand the matter to the school district for the purpose of making a finding of fact concerning whether either or both Petitioners have a "bona fide intention to remain in the school district indefinitely." On remand, the following guidelines should be observed:

(1) The burden will be on the Petitioners to prove by a preponderance of the evidence that they do have a bona fide intention to remain in the school district indefinitely.

(2) If both parties agree, the determination of the children's intentions may be determined from the affidavits.  The affidavits, as written, would support a finding either way: Either (a) that the children do have a bona fide intention of remaining indefinitely in the district, because the affidavits explicitly set forth language to that effect; or (b) that the children do not have such a bona fide intention -- evidenced in part by the fact that the only purpose stated in their affidavits for remaining in the district "indefinitely" is to attend school in the district (which could reasonably be concluded to be their sole purpose) -- and that the language to the contrary is simply an attempt to utter the right "magic words."

(3) If both parties do not agree to resolve the matter on the basis of the affidavits, a hearing should be conducted by the Board or its designate for the purpose of receiving testimony from persons competent to testify about the children's intentions.  Again, if the right magic words are uttered, a fact issue is raised which the Board may resolve either way: i.e., it may (a) believe the witnesses to be credible and find that Petitioners have a bona fide intention of remaining in the district indefinitely, in which case, it shall afford them a tuition-free education; or (b) reject the witnesses' testimony, even if uncontradicted, and find that Petitioners do not have a bona fide intention of remaining in the district indefinitely.  See Weidel v. Hoffman, 269 S.W.2d 945, 948-49 (Tex. Civ. App.  - - Austin 1954, writ ref'd n.r.e.).  If the latter finding is made, the district may deny admission to the Petitioners.  In short, the witnesses' credibility is a matter for the Board's determination, because the Board, as the finder of fact, is in the best position to observe the witnesses' demeanor and assess their credibility.  See Williams v. Lemens, 609 S.W.2d 596, 600 (Tex. Civ. App. - - Austin 1980, no writ); Ryan v. Morgan Spear Associates, Inc., 546 S.W.2d 678, 685 (Tex. Civ. App. - - Corpus Christi 1977, writ ref'd n.r.e.).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Section 21.031(d) compels a school district to permit a child to attend school without paying tuition if the child has a bona fide intention to remain in the school district indefinitely.

2. This matter should be remanded to the Harlingen Consolidated Independent School District Board of Trustees, because Petitioners have raised the issue that they intend to remain in the school district indefinitely, and the school district has failed to make any finding based on that issue.

O R D E R

After due consideratin of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this matter be remanded to the Board of Trustees of the Harlingen Consolidated Independent School District for the purpose of determining whether the Petitioners have a bona fide intention to remain in the school district indefinitely.

SIGNED AND ENTERED this  14th  day of  November  , 1984.

______________________________

W. N. KIRBY, INTERIM
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