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DECISION OF THE COMMISSIONER
Statement of the Case
Complainant Dickinson Independent School District seeks the suspension of Respondent Sherry Cavallo's teaching certificate for allegedly failing to resign before August 1st of the school year, and for resigning without the consent of the Board of Trustees.  A hearing on the matter was conducted before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education, on March 19, 1985.  Complainant is represented by Richard Strahan, Attorney at Law, Houston, Texas.  Respondent is represented by Dean Pinkert, Attorney at Law, Austin, Texas.  The substitute hearing officer appointed by the State Commissioner of Education is John T.  Fleming.

On July 28, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Texas Teacher Certificate No.  464-13-42-36 be SUSPENDED for the remainder of the 1984-85 school year.  Petitioner filed Exceptions to the Proposal for Decision on August 6, 1986.  No reply to Petitioner's Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Sherry Cavallo resigned her contract after August 1 of the 1984-85 school year.  (Tr.  15, 16; Pet.  Ex.  1).

2.  On October 15, 1984, the Board of Trustees of Complainant Dickinson Independent School District refused to accept Respondent's resignation.  (Pet.  Ex.  11; Tr.  22).  The action of the Board of Trustees was communicated to Respondent on October 19, 1984.  (Pet.  Ex.  13).

3.  Complainant has adopted the provisions of Tex.  Educ.  Code Ann.  §§13.101 - .117 (1972 and Supp.  1986).  (Tr.  6).

4.  Respondent held a continuing contract with Complainant.  (Pet.  Ex.  2).

5.  The policy of the school district requires that grievances be presented to the Board of Trustees or to a supervising officer within fifteen (15) days of the date the action complained of is communicated to the grievant.  (Pet.  Ex.  16).

6.  Petitioner wrote a letter to the Superintendent on October 7, 1984.  She requested the letter be included in the materials presented to the Board of Trustees before action on her resignation.  (Resp.  Ex.  1; Tr.  32).  The letter was not presented to the Board of Trustees as Petitioner requested.  (Tr.  33).

Discussion
Complainant has brought this proceeding pursuant to Tex.  Educ.  Code Ann.  §13.116 (Tr.  6), seeking to suspend the teaching certificate of Respondent for the 1984-85 school year, and to prohibit Respondent from obtaining employment in any other school district for that year.

According to the terms of §13.116, if a teacher holds a continuing contract or a probationary contract in a continuing contract district (that is, a district that has adopted §§13.101 - .117 of the Code), that teacher may resign without penalty by resigning before August 1 of the ensuing school year, or, if the teacher wishes to resign on or after August 1, by obtaining the consent of the Board of Trustees.

In all other cases of resignation, the teacher is subject to the penalties prescribed in §13.116(c).

It is undisputed that Respondent resigned after August 1 without the consent of the Board of Trustees.  Under these circumstances, the terms of §13.116(c) are explicit and mandatory: the teacher "shall be ineligible for employment by any other Texas school district during the ensuing school year covered by such contract, and his teaching certificate shall be suspended for that school year only." Edgewood Independent School District v.  Cruz, No.  041-TTC-1182 (Comm'r Educ., Sept.  1983).

Respondent contends that Complainant must show a lack of "good cause" before sanctions of any kind can be imposed.  Tex.  Educ.  Code Ann.  §13.046(a)(3).  Under §13.046, if good cause is shown, suspension cannot be ordered.  This would appear to bring §13.046 potentially into conflict with §13.116, where, even if good cause exists, suspension must be ordered if there is no consent to the resignation and the resignation is not effective before August 1.

In construing statutes that are facially inharmonious, a construction is favored that reconciles the statutes.  Moreover, where one statute appears to be a specific application of a more general statute, the specific controls over the general.  Forwood v.  City of Taylor, 214 S.W.2d 282 (Tex.  1948).

In this case, §13.046 may fairly be described as a general statute covering suspensions and cancellations of teachers' certificates in cases where the teacher is conducting his school or teaching activities in violation of the laws of the state, or where there is evidence that the teacher is unworthy to instruct the youth of the state, or on a complaint of the board of trustees that the teacher has abandoned his contract.  Section 13.116, on the other hand, applies only to districts that have adopted §13.101 - .117 of Tex.  Educ.  Code Ann.  (1972 and Supp.  1986); prescribes the penalty of suspension, not cancellation; and applies only in cases where a teacher fails to resign under the prescribed conditions.

Following the Commissioner's Decision in Edgewood, the penalty provisions of §13.116(c) are automatic.  And while Respondent argues that the Commissioner has implied discretion to mitigate the penalty, or that other statutes confer on the Commissioner such authority, no such exercise appears warranted under the present facts, even if such authority exists.

Respondent has filed with its Answer a "counterclaim" to the complaint brought by the school district.  (It is unclear whether the Agency rules permit "counterclaims" in proceedings brought on a complaint.  Presumably, since it is characterized as a counterclaim, it is not intended as a defense to the complaint.) Respondent asserts by its counterclaim that the Board of Trustees of the school district violated Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c (Supp.  1986), which affords employees the right to present grievances concerning "conditions of work." The violation allegedly occurred when the board of trustees refused to grant Respondent's November 28 oral request for a hearing.

However, Respondent unilaterally terminated the employer-employee relationship with the school district on October 12, 1984.  She may not now assert that, on November 28, 1984, she was an "employee" of the district for the purpose of bringing a grievance under art.  5154c.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Sherry Cavallo's Texas Teacher Certificate No.  464-13-42-36 should be suspended for the remainder of the 1984-85 school year.

2.  Respondent Sherry Cavallo should be prohibited from obtaining employment in any school district in the State for the 1984-85 school year.

3.  Complainant Dickinson Independent School District did not violate Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c (Supp.  1986) in failing to grant Respondent a hearing.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Texas Teacher Certificate No.  464-13-42-36 be SUSPENDED for the remainder of the 1984-85 school year, and that said suspension be noted on the face of Respondent's Texas Teacher Certificate.

SIGNED AND ENTERED this 30th day of January, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing, filed in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 13th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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