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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's, MARICELA G. RUIZ, Motion for Rehearing and Respondent's Reply in Docket No. 002-R2-983; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10  day of  July  , 1985.

________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION

DOCKET NO. 001-R2-983

EVELIA P. RAYMOND
§


BEFORE THE STATE

AND MARICELA G. RUIZ
§

§
V.
§
COMMISSIONER OF EDUCATION


§
BENAVIDES INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case

Petitioners, Evelia P. Raymond and Maricela G. Ruiz, bring this appeal from the termination of their employment by Respondent, Benavides Independent School District, (BISD).  The hearing scheduled for June 20, 1983 was postponed due to the failure of Respondent's counsel to appear.  The hearing on the merits was conducted on July 11, 12 and 16, 1984, by Susan G. Morrison, the Hearing Officer appointed by the Commissioner of Education.  Petitioners were represented by Mr. Leonard J. Schwartz and Ms. Linda Farin, Attorneys at Law, Austin, Texas.  Respondent was represented by Mr. Larry Watts and Ms. Elneita Hutchins-Taylor, Attorneys at Law, Houston, Texas. Mr. Herman H. Segovia of San Antonio, Texas represented the school district at the local board hearings.

On February 14, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner Ruiz's appeal be DENIED and that Petitioner Raymond's appeal be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner Ruiz filed Exceptions to the Proposal for Decision on March 19, 1985.  Respondent's Response to Petitioner's Exceptions to the Proposal was filed on April 15, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner Ruiz was employed under a one-year term contract as State Bilingual and Title VII Director for the Benavides Independent School District.  (Tr. 4: 106; Pet. Ex. 5).

2. It is uncontested that Petitioner Raymond was employed under a continuing contract as a bilingual education teacher and had taught at BISD for twenty years.  (Tr. 4: 24-25; Jt. Ex. 1; Pet Ex. 5).

3. A bilingual curriculum workshop to be held in Laredo was first mentioned at a meeting attended by Petitioner Ruiz on January 21 and 22, 1982.  (Tr. 4: 111).

4. Petitioner Ruiz and all but one of the regional directors of the Consortium of Bilingual Education of South Texas (COBEST) were in attendance.  The director of the program, Richard Santos, conducted the meeting.  (Tr. 4: 113, 196; Tr. 5: 643-44).

5. COBEST is funded by federal money contributed by each of the member districts.  (Tr. 4: 113-15; Tr. 5: 645-48).

6. In planning for the Laredo workshop, the subject of remuneration was discussed and the group decided to pay each participating consultant $1,000.  (Tr. 4: 115-19).

7. It was generally agreed that each participant would receive $500 for expenses and $500 for developing the bilingual curriculum.  (Tr. 5: 625-33).

8. A quarterly report was mailed by Mr. Santos to all COBEST directors, including Petitioner Ruiz, on or about January 25, 1982.  (Resp. Ex. 4).  It gave an update on all COBEST activities and served as the minutes for the January 21-22 meeting.  (Tr. 5: 622).  In pertinent part, the report reads as follows:

B. The second COBEST directors' meeting was held in Laredo on January 21 and 22nd.  We surprisingly ran out of time and did not cover all of the items on the agenda.  Nonetheless, the following was discussed and confirmed.
(1) SUMMER PROGRAM OF CURRICULUM DEVELOPMENT
It was unanimously decided to pursue negotiations with Dr. Rosa Vida and Laredo State University for the offering of a structured one week seminnar (sic) on curriculum development for our districts.  Dr. Vida would conduct the one week (45 contact hour course) for the teachers to be identified by the districts.  This will be a credit course via Laredo State University.

It was also unanimously agreed that the teachers should be paid $500 for attending the course and developing curriculum and an additional $500 to cover all their expenses (transportation, room and board).  The $1,000 per teacher for the one week credit course should allow the teachers to earn a handsome salary and still produce quality material in a controlled academic manner and atmosphere.

note: In this respect I propose we contract the teachers giving them $500 initially to cover all their expenses.  The remaining $500 would be given at the end of the week when the material is delivered.

(Emphasis added).

9. Petitioner Ruiz was authorized to select two participants, so she asked bilingual teachers to notify her if they were interested in attending the workshop.  (Tr. 4: 122).

10. Petitioner Ruiz did not inform the teachers of the amount of payment for the project, but stated only that college credit hours would be earned.  (Tr. 4: 122-24, 136, 194, 198, 202; Ex. LL).

11. Petitioner Raymond was the only teacher who responded to Ruiz's memo.  (Tr. 4: 123-24; Pet. Ex. MM).
12. Petitioner Ruiz decided she would attend the workshop as the second participant.  (Tr. 4: 127-28).

13. Petitioner Ruiz submitted requisition forms for her and Mrs. Raymond's reimbursable expenses in June before leaving for the workshop.  (Tr. 4: 82, 139).

14. The requisition form included the following expenses for Petitioner Ruiz:

tuition
$185.00

per diem (45.00 x 5 days)
225.00

travel mileage
$ 64.00

(two round trips)

for Petitioner Raymond:

tuition
$185.00

per diem
$225.00

(Pet. Ex. C).

15. Superintendent Gonzales initially approved Petitioners' reimbursement forms which were later approved and paid by the BISD School Board.  (Tr. 4: 141-42).

16. At the workshop in Laredo, Petitioners signed statements referred to as "the contracts," which stated:

To Whom It May Concern:

Know ye that I, ________ of the correct address listed below, do hereby on this date accept a contract with Mr. Richard G. Santos to attend a special course offered through Laredo State University at Laredo, Texas for the purpose of developing curriculum material.  The said material will be printed and distributed by Mr. Richard G. Santos and I will receive credit as co-author of the final and all-inclusive curricular item(s).  I also acknowledge that I have recieved (sic) the amount of $________ from Mr. Santos as payment for developing that said material.

(Tr. 4: 135; Resp. Ex. 5; Pet. Ex. GG).

17. Petitioners filled in $815.00 as the amount to be received as payment for developing the curriculum material.  (Tr. 4: 35, 210-16).

18. The contracts were intentionally made ambiguous because some districts were paying their participants' tuition charges directly and other participants incurred no reimbursable expenses, thereby varying the contract amounts and purposes for payment.  (Tr. 5: 637).

19. Regardless of the amount of expenses incurred, nine of the twelve participants, including Petitioners, received a total of $1,000.  (Two school districts chose to divide $2,000 among three teachers, resulting in contracts for $481.66 with the balance unaccounted for.) (Tr. 5: 628-33, 638-43).

20. The participants were not required to turn in receipts to justify their expenses and were allowed to fill in the blank forms with the contract amount they were paid.  (Tr. 5: 662-63, 676, 679).

21. In February of 1983, Petitioner Ruiz learned there was a problem when Superintendent Gonzales questioned her about the payments and told her he was investigating the matter.  (Tr. 4: 140-41).

22. Petitioner Ruiz then prepared a set of "contracts" (similar to those set forth in Finding of Fact No. 16) dated July 5, 1982, filled in $1,000 as the amount received, and instructed Mrs. Raymond to sign one copy.  (Tr. 4: 46, 169, Pet. Ex. B).

23. Petitioner Ruiz admitted that she typed the second contracts to appear exactly like the originals except for the amounts paid.  (Tr. 3: 157, 161, 169).

24. In response to a request by Superintendent Gonzales, Petitioner Ruiz turned over all the documents regarding the COBEST workshop, including the second "contracts." (Tr. 4: 156; Ex. L).

25. It is undisputed that both Petitioners voluntarily relinquished the sums paid by Benavides ISD for reimbursable expenses.

26. On June 20, 1983 the Board of Trustees voted to terminate Petitioners on the following grounds:
1. Misappropriation of School District funds;
2. Failure to meet the District's Standards of Professional Conduct;
3. Failure to comply with Board policy; and
4. Activity which impairs or diminishes the employee's effectiveness in the District due to the publicity given it or knowledge of it among students, faculty or the community.

(Ex. V).

27. Petitioner Ruiz knowingly attempted and did manage to receive more money than she was entitled to receive for attending the COBEST workshop.

28. Petitioner Raymond did not knowingly attempt to receive more money than that to which she was entitled for attending the COBEST seminar.

Discussion

Petitioners are accused of "double dipping" by accepting money from the school district for tuition, travel, and a per diem in addition to the $1,000.00 they received from COBEST.  The District argues that these expenses were to be paid by the participants themselves out of the money received from COBEST.  Because of the existence of conflicting sets of contracts, which Petitioner Ruiz admittedly typed, Respondent believes it had good cause to terminate Petitioners' employment, despite the fact that both women tendered the disputed sums to BISD.  (Tr. 4: 169).

Petitioners' "Motion in Limine"

In their Petitions for Review, Petitioners allege the following:
12a.
On or about March 29, 1983, the Board heard evidence of the alleged misappropriation and voted not to take any action, finding the teacher had not misappropriated or mishandled funds.  Unless the alleged misappropriation of school funds occurred between March 16, 1983 and the discharge of the teacher, the evidence used denies the teacher due process of law as it had already been presented to the Board previously.  The minutes of the Board for the March 29th meeting states in relevant part as follows:

Mr. Gutierrez moved that Mrs. Villegas second to accept the recommendation of the Superintendent as states: based on the findings and documents in his possession, I recommend a nonrenewal contract for Mrs. Maricela Ruiz. Motion died 3-3-1.
Ayes: Garza, Gutierrez, Villegas.

Against: Carrillo, Perez, Leal.

Abstained: De Los Santos.
Mr. Gutierrez moved and Mrs. Villegas second to accept the recommendation of the Superintendent that based on the same documentation, I recommend the return to probationary status of Mrs. Evelia Raymond.  Motion died 3-4.

Ayes: Gutierrez, Garza, Villegas.

Against: Perez, Leal, Carrillo, De Los Santos.

12b.
The evidence presented on March 29, 1983 was the same as presented on June 20, 1983 and, indeed, the allegation of misappropriation of funds concerned the identical circumstances in both cases.

Petitioners filed a Motion in Limine requesting the Commissioner to exclude all evidence from the March 29 hearing because, initially, the motions to nonrenew Mrs. Ruiz's contract and return Mrs. Raymond to probationary status failed to muster majority support from the Board.  (Pet. Motion in Limine, p. 1).  Petitioners claim that the evidence presented at the March hearing is the same evidence presented at the local hearing on June 20, 1983 and the allegation of misappropriation of funds concerned the identical circumstances.  (Pet. for Rev., p. 4).

It is agreed that no school district should be allowed to harass employees by repeatedly making them defend against the same charges of misconduct.  However, Board President, Mrs. Aida Garza, and Superintendent Gonzales testified that a duplicated contract was discovered after the first board hearing and was turned over to the school's attorney in preparation for the second local hearing.  (Tr. 2: 43-44, 50, 95-96).  The second hearing was justified under these circumstances, especially as to Petitioner Ruiz, who could hardly claim that the 3-3-1 "verdict" at the first hearing "acquitted" her of any wrongdoing.

Misconduct and Termination for Cause

In determining the culpability of these two employees' actions, one must consider and distinguish between the levels of authority and responsibility held by each.  Petitioner Ruiz directed the federal bilingual program for her district.  As director, she was accountable for a budget of $139,000 a year.  (Tr. 4: 161, 172-73).  She fully understood the funding methods of COBEST and the interrelationship between the Consortium and BISD.  Admittedly, even the Superintendent did not comprehend the funding mechanics until after this dispute arose.  (Tr. 2: 34-35; 5: 694-96).

On the other hand, Petitioner Raymond was a bilingual teacher with relatively little experience with or knowledge of COBEST operations.  (Tr. 4: 31, 54-55).  She acted pursuant to Petitioner Ruiz's direction and was ignorant of most of the arrangements made on her behalf for the workshop.  She was told only that she would earn college credit for participating and was kept in the dark as to how much, if anything, she would be paid.  (Finding of Fact No. 10; Tr. 5: 669).

Petitioner Ruiz was responsible for informing participants about the workshop, including how they were to be paid and what forms needed to be completed.  It was Petitioner Ruiz who filled out and submitted the expense vouchers for both herself and Mrs. Raymond.  (Tr. 3: 202; Tr. 4: 82).  She even included mileage for two round trips before the necessity of returning home arose.  (Because of a shortage of typewriters at Laredo University, Petitioner Ruiz returned to Benavides to retrieve one and visit her infant daughter as she had previously planned.) (Findings of Fact Nos. 13, 14; Tr. 4: 205-06).

When planning the Laredo workshop on January 21 and 22, 1982, COBEST directors agreed that participants would receive the amount of $1,000.  (Finding of Fact No. 7).  Richard Santos made a written report to the COBEST directors on January 25, 1982, confirming the $1,000 amount and proposing that teachers be given "$500 initially to cover all their expenses.  The remaining $500 [to] be given at the end of the week when the material is delivered." (Resp. Ex. 4).  Petitioner denied ever receiving Mr. Santos' report and gave no explanation as to why she did not notice the omission and request a copy of the report which included an update on all COBEST activities.  (Tr. 4: 184-90).

Mr. Santos testified that participants received $500 for expenses and $500 for developing the curriculum material, but that "how they broke up their expense money was up to them." (Tr. 5: 633).  He gave Petitioner Ruiz two $400 checks as advance expense payments for herself and Mrs. Raymond.  (Tr. 4: 128; Tr. 5: 636, 658-59).  It appears from the greater weight of the evidence that expenses were to be covered by the $1,000 received from COBEST regardless of the amount of actual expenses incurred.

Clearly, the entire program could have been better directed to avoid confusion and misinterpretations.  Under the circumstances, it is difficult to determine whether Petitioners acted with intent to recover their expenses twice.  However, Petitioner Ruiz was in a position of authority from which she clearly should have understood the rules of the game - - especially in light of the letter sent to her by Mr. Santos on January 25, 1982, which clearly specified that it was unanimously agreed that the teachers attending the seminar would "be paid $500 for attending the course and developing curriculum and an additional $500 to cover all their expenses (transportation, room and board.)" (Finding of Fact No. 8).  In addition, her conduct in substituting a changed "contract" for the initial one significantly harms her credibility.  (Finding of Fact No. 22).  Under these circumstances, it appears that Ruiz knowingly attempted and did manage to receive more money than she was entitled to receive for attending the seminar.  Such actions reasonably constitute good cause for termination.

As for Petitioner Raymond, there is no evidence that she was guilty of anything more than exercising poor judgment by failing to question her instructions.  It cannot be concluded from the evidence presented that she knowingly participated in a scheme to receive more money for the seminar than that to which she was entitled.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner Ruiz's attempt to obtain money from the school district to which she knew she was not entitled for attending the seminar in Laredo constituted good cause for the termination of her contract.

2. Petitioner Raymond's conduct did not constitute good cause for termination of employment.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Benavides ISD (1) offer to reinstate Petitioner Raymond in a position comparable to that in which she was employed at the time of her termination, and (2) reimburse her for damages attributable to the loss of her salary from the date of termination to the date of such offer; it is

FURTHER ORDERED that Petitioner Ruiz's appeal be, and is hereby DENIED.

SIGNED AND ENTERED this  29th  day of  May  , 1985.

________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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