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Statement of the Case

Petitioner, Mansfield Independent School District (MISD), brings this appeal from a decision of Respondent, Tarrant County Commissioners Court, to detach part of MISD and to annex it to Arlington Independent School District.  Property owners residing within the area to be detached have intervened as party Respondents.  A hearing was held on February 10, 1982, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  Edgar O.  Coble, Attorney at Law, Fort Worth, Texas.  Respondent/Intervenor was represented by Mr.  Rex McEntire, Attorney at Law, Fort Worth, Texas.

On May 4, 1982, Respondent timely filed Exceptions to the Proposal for Decision.  Petitioner's Replies to Exceptions to the Proposal for Decision were timely filed with the Agency.  Although Respondent's exceptions do not affect the ultimate decision in this appeal, they are discussed herein.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  On August 31, 1981, the Tarrant County Commissioners Court unanimously voted to detach eighteen (18) residential lots from MISD and to attach that property to the Arlington Independent School District (AISD).  Notice of a public hearing was given on August 17, 1981.  Pet.  Ex.  2.

2.  The petition filed with that body by Intervenors pursuant to Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972) was signed by a majority of the qualified voters residing in the area to be detached.  Tr.  1-078.  Resp.  Ex.  1.

3.  The petition contains a metes and bounds description of the area to be detached.  Pet.  Ex.  2.

4.  The petition was approved by a majority of the members of AISD Board of Trustees.  Pet.  Ex.  2.  Resp.  Ex.  1.

5.  The petition has not been approved by the MISD Board of Trustees.  Tr.  1-021-22, 027-28.

6.  There are at least nine (9) and no more than twelve (12) school age children residing in the area to be detached.  Tr.  1-027, 053.  MISD total enrollment for the 1980-81 school year was 3,972.  H.  O.  Ex.  1.

7.  The parties have stipulated that the total assessed valuation of the area to be detached was $1,228,370 and the total assessed valuation of MISD was $181,800,000.  H.  O.  Ex.  2.

8.  The ratio of the number of "scholastics" residing in the area to be detached to the total number of "scholastics" residing in the district from which the territory is to be detached is less than one-half the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached.

9.  The detachment would not reduce MISD to an area of less than nine (9) square miles.

10.  There is no evidence that the area sought to be detached from MISD is not contiguous to the AISD boundary line.

11.  MISD encompasses part of Tarrant County and Johnson County.  Approximately 14 square miles of the 114 square mile district lies within Johnson County.  The area to be detached lies wholly within Tarrant County.  Tr.  1-014-16.

12.  There is no evidence that detachment would pose any significant danger to the safety of the affected children or significantly diminish their enjoyment of a proper educational environment.

Discussion
Under §19.261 Petitioner has the burden of proof to show "strict compliance" with the requirements of the statute.  Wortham Independent School District v.  State, 244, S.W.2d 838, 842-43 (Tex.  Civ.  App.  - Waco 1952, writ ref'd n.r.e.).  Yet, compliance with §19.261 only establishes a prima facie case.  A petition may be denied if Intervenor can show that the detachment would be inimical to the affected children's safety and enjoyment of a proper educational environment.  The absence of either allegations or evidence that the detachment will "create, maintain, reinforce, renew, or encourage a dual school system based on race, color, or national origin" does not necessarily obviate discussion of Civil Action 5281.  Inasmuch as the ultimate holding is that Respondent/Intervenor has not complied with §19.261, a Civil Action 5281 finding is not necessary to the decision in this appeal.

The first issue presented by this appeal is whether Intervenors have submitted a detachment and annexation petition that fully complies with §19.261.  Wortham, 244 S.W.2d at 842-43.  The only justiciable issues presented by this appeal are the actual rations of scholastics and assessed property valuations under §19.261(d) and whether the consent of all counties within a county line school district is required for a valid detachment.  Section 19.261(d) provides that:

.  .  .  [N]o school district territory may be detached where the ratio of the number of scholastics residing in the area to be detached to the total number of the scholastics residing in the district from which the territory is to be detached is less than one-half the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached.  [emphasis added].

Neither party has introduced evidence to show the number of "scholastics" living within the area to be detached or those within MISD.  Petitioner asserts that there has not been a scholastic census since 1974-75 when the requirement for its taking was repealed by the 64th Legislature.  1975 Tex.  Gen.  Laws, ch.  4, §1 at p.  6.  The repeal of the requirement does not mean that any statute making references to "scholastics" is repealed in part.  It is a more likely explanation that the Legislature simply did not go through every section of the Texas Education Code to delete "scholastics" in favor of another term.  Thus, in the absence of an actual census and controverting evidence presented by either side it is appropriate to use the number of students enrolled for the school year in which the petition is offered.  The parties do not dispute the assessed property valuations and have offered stipulations as to the property in the petition.  H.  O.  Ex.  2.

There is conflicting testimony as to whether there are nine (9) or twelve (12) school age students residing in the area sought to be detached.  In light of this conflict it will be useful to determine the minimum number of students required to satisfy §19.261(d) based on MISD 1980-81 enrollment figures.  H.  O.  Ex.  1.
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Thus, the number of "scholastics" in the area to be detached must be greater than or equal to 13.4 to satisfy §19.261(d).  The evidence supports a finding that there are no more than twelve (12) school age students residing in the area sought to be detached.  Tr.  1.  Thus, Respondent's petition does not satisfy the requirement of §19.261(d).

Respondent's petition fails to establish a prima facie case under the requirements of "strict compliance".  Thus, the issue of which County Commissioners Court, or courts, must approve a petition for detachment involving a county line school district need not be discussed to dispose of this appeal.  It is noted that the requirements of Tex.  Educ.  Code Ann.  §§19.261 (a), (g) (Vernon 1972), relating to this issue, are discussed in Lorena Independent School District v.  Rosenthal Common School District.  421 S.W.2d 491, 493 (Tex.  Civ.  App.  - Waco 1967, writ ref'd n.r.e.).

Respondent's Exceptions to the Proposal for Decision
Respondent/Intervenor presents three exceptions to the Proposal for Decision.  Intervenor would first show through exceptions 2(a), 3, 4 that the mathematical formula used to determine compliance with Tex.  Educ.  Code Ann.  §19.261(d) (Vernon 1972) is incorrect.  Intervenor would additionally except to any conclusions of law based on the formula.  Intervenor has offered no facts disproving the mathematical correctness of the formula.  Therefore, Intervenor's first exception is without merit.

Intervenor's second exception is that the Hearing Officer erroneously concluded that no finding was presented during the hearing regarding compliance with Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1971.  While there is correspondence in the file indicating that an investigation may have been conducted regarding the application of Civil Action 5281, neither party chose to offer evidence speaking to that issue.  Even so, the issue is of no significance to this dispute as the petition fails to comport with §19.261(d).

In Exceptions 5 and 6 Intervenor argues that the approval of Johnson County is not required.  Alternatively, Intervenor requests an order in abatement allowing them to seek the approval of the Johnson County Commissioners Court.  The former argument is addressed in the Proposal for Decision and Intervenor does not direct this forum to contrary statutory or case law on this issue.  There is also no need to grant a plea in abatement because it has been concluded that, even with the required approval, Intervenor has not complied with §19.261(d).

In summary, Respondent/Intervenor has not carried its burden of proof to show "strict compliance" with §19.261.  In particular, Respondent/Intervenor has failed to show that the detachment and annexation petition is in compliance with Subsection (d) of Section 19.  Respondent/Intervenor's failure to establish a prima facie case makes it unnecessary to discuss the county line school district issue or the affect the proposed detachment may have on the educational environment.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  The petition for detachment and annexation is in compliance with Subsections (b), (c), (e) and (f) of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

2.  The petition for detachment and annexation does not comply with Subsection (d) of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

3.  The petition for detachment and annexation does not comply with Subsections (a) and (g) of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).  Of the two Commissioners Courts required to approve the action, those of Tarrant and Johnson Counties, the Tarrant County Commissioners Court is the only governing body that has passed a detachment and annexation order.

5.  Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 7th day of June, 1982.

      ___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent/Intervenor's Motion for Rehearing from the Decision of the Commissioner entered on June 7, 1982, in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED this 8th day of July, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard the Respondent/Intervenor's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, GRANTED IN PART, and the order of the Commissioner of Education entered on the 7th day of June, 1982 is hereby VACATED and the matter remanded to the Commissioner for further evidentiary proceedings.

SIGNED AND ENTERED the 11th day of SEPTEMBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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SECOND DECISION OF THE COMMISSIONER
Statement of the Case
A Commissioner's decision was entered in this case on June 7, 1982.  That decision granted Petitioner's appeal from the decision of the Tarrant County Commissioners Court approving the detachment of part of Mansfield Independent School District and the annexation of the detached area to Arlington Independent School District.  Respondent/Intervenor's Motion for Rehearing from the Decision of the Commissioner was denied July 8, 1982.  Respondent/Intervenor then appealed to the State Board of Education.  Subject to an order entered September 11, 1982 by the State Board, this case was remanded to the Commissioner for further evidentiary hearing before Judy Underwood, the Hearing Officer appointed by the Commissioner, on April 28, 1983.  The purpose of the remand was to allow for presentation of evidence on two matters: (1) any action or inaction by the Johnson County Commissioners Court regarding approval of the detachment and annexation order in question; and (2) the number of scholastics in the area in question.

On July 1, 1983, the Hearing Officer entered a Second Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Second Proposal for Decision was received by all parties.  Respondent/Intervenor filed Exceptions to the Second Proposal for Decision on July 20, 1983.  No reply to exceptions was filed by Petitioner.

Petitioner was represented by Edgar O.  Coble, Attorney at Law, Fort Worth, Texas.  Respondent/Intervenor was represented by Rex McEntire, Attorney at Law, Fort Worth.  Texas.

Findings of Fact
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  The parties have stipulated that Johnson County Commissioners Court approved the detachment and annexation order in question on December 13, 1982.

2.  At the time in question, there were at least 14 children between the ages of six and eighteen years of age residing in the territory to be detached.  (April 28, 1983 Tr.  10-17; 20-21).

3.  At the time in question, there were 3,972 children enrolled in MISD.  (See pp.  42-43 of the Record on Appeal from the Commissioner to the State Board).

4.  At the time in question, there was an unknown number of children of school age who resided in the district but who were not contained in the District's enrollment figures.  (February 10, 1982 Tr.  1-030-032, 1-050-051 and 1-053).

Discussion
Petitioner has cited, in its Post-hearing Brief (After Remand) authority in support of the well settled proposition that any party seeking detachment and annexation of property under the provisions of §19.261 must show strict compliance with the requirements of that statute.  The particular requirement in question reads as follows:

(d) [N]o school district territory may be detached where the ratio of the number of scholastics residing in the area to be detached to the total number of the scholastics residing in the district from which the territory is to be detached is less than one-half the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached to the total assessed valuation (based on the preceding year valuation) of the district from which the area is to be detached.

(Emphasis added).

It is likewise well settled that the definition of "scholastics" includes all children between the ages of six and eighteen years who reside in the district.  This definition is derived from Article 2816 et seq.  (repealed), Tex.  Rev.  Civ.  Stat.  Ann.  which authorized the taking of a scholastic census.  Although Article 2816 was repealed when the Education Code was adopted, there was no change in the definition and the term "scholastics," has continued to be used by the Legislature in drafting statutes such as §19.261.  Absent case law or specific statutory language that would alter its definition, the term "scholastics" retains its historical meaning.  Therefore, the Statute requires a showing that a ratio of the number of children between the ages of six and eighteen years residing in the area to be detached to the number of children between the ages of six and eighteen years residing in the district to be detached from be compared with a ratio of comparable assessed valuations.

The burden for providing these figures is on the party seeking the detachment.  In the present case, the figure of 3,972 was determined by the presiding Hearing Officer to be the enrollment of MISD for the 1980-81 school year.  (See Hearing Officer's Ex.  1, pp.  12-43 of the Record on Appeal).  Testimony at the February 10, 1982 hearing indicates that the Tarrant County Commissioners Court heard evidence of the number of students residing in the area to be detached and the number of students enrolled in MISD, but the exact numbers are not identified.  (February 10 Tr.  1:050-51).  The presiding Hearing Officer indicated at the February 10, 1982 hearing that there had been no evidence presented as to the number of scholastics that actually resided in MISD.  (February 10 Tr.  1: 065).  The enrollment figure does not constitute evidence of the number of scholastics residing in the district in the face of Petitioner's superintendent's testimony that there were children between the ages of six and eighteen years who resided in the district but who were not enrolled.  In fact, the superintendent testified several times that the enrollment of the district was not the scholastic population residing in the district.  Respondent/Intervenor, although given a second opportunity by the State Board's remand, to present evidence of the scholastic population residing in the district, has failed to produce any evidence of the number of scholastics residing in MISD at the time in question.

The language of §19.261(d) is clear and unambiguous.  It does not allow for a ratio comparing the number of scholastics residing in the area to be detached to the number of students enrolled in the district to be detached from.  Respondent/Intervenor has not presented evidence from which the calculations required in §19.261(d) can even be performed, and has therefore failed to show strict compliance with the statute.

Response to Exceptions
Respondent/Intervenor asserts that the only evidence relating to scholastics which was intended to be taken by the State Board of Education pursuant to its remand for further evidence was evidence on the number of "scholastics" residing in the area to be detached and that there was no intention to take evidence on the entire scholastic ratio question.  Such an assertion would assume that the State Board intended for Respondent/Intervenor to have a second opportunity to present evidence in its favor, while not allowing the Petitioner to present similar evidence or rebuttal evidence.  Petitioner presented evidence which establishes that the District enrollment figure of 3,972, at the time in question, did not represent the number of scholastics residing in the district.  Such evidence cannot be ignored or discounted.  Petitioner's opportunity to present evidence or rebuttal evidence of the scholastics was no less than that of Respondent/Intervenor.

Respondent/Intervenor further asserts that the language used in the Second Proposal for Decision, identifying one of the evidentiary matters as "the number of scholastics in the area in question," supports its contention that all parties and the TEA staff thought that evidence would be limited to the scholastics residing in the area to be detached.  However, Petitioner introduced evidence on scholastics in the district at the hearing on remand and Respondent/Intervenor made no objections at that time concerning the materiality or relevancy of that evidence.  Respondent/Intervenor cannot now complain that such evidence is precluded from consideration.

Respondent/Intervenor also asserts that the Second Proposal for Decision would make strict compliance with the requirements of §19.261, requiring evidence of scholastic ratios, impossible since scholastic censuses are no longer taken.  This assertion fails to recognize that there have been numerous cases decided by the Agency under this statute in which such evidence has been presented and was found to constitute compliance with the requirements.  In the present case, Respondent/Intervenor would understandably want to discount any evidence of scholastics residing in the district who were not included in the district's enrollment figure, since any increase in that scholastic figure would diminish Respondent/ Intervenor's chance of meeting the ratio requirements for strict compliance.  If Respondent/Intervenor could have offered any evidence in rebuttal to the evidence offered by Petitioner that the scholastic figure for the district was larger than the enrollment figure, such evidence may have been construed to limit the scholastic figure for the district to its enrollment figure.  No such evidence, however, was offered.  Therefore, Petitioner's appeal should be granted, with no prejudice to Respondent's right to pursue the proposed detachment and annexation pursuant to the revised statute; i.e., Act of June 9, 1983, ch.  285, §1, 1983 Tex.  Sess.  Law Serv.  1386.

Conclusions of Law
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  There is no evidence of compliance with Subsection (d) of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

2.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 8th day of Nov., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Intervenors' motion for extension of time within which to file its Motion for Rehearing in the above-styled and numbered matter and Petitioner's response thereto; and, the undersigned having noted that Intervenors' motion was filed thirty-two (32) days after the execution of the Second Decision of the Commissioner; and further, being of the opinion that good cause has not been shown for Intervenors' failure to timely file its motion, it is accordingly

ORDERED that Intervenors' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 24th day of Jan., 1984.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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