DOCKET NO. 019-R5-1083

DAVID DUNCAN, BNF
§


BEFORE THE STATE

JOHN F. DUNCAN
§

§
V.
§
COMMISSIONER OF EDUCATION


§
DENTON INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case

David Duncan, bnf John F. Duncan, Petitioner, brings this appeal from a decision of the Denton Independent School District Board of Trustees, Respondent, on October 5, 1983, to suspend Petitioner from school for the remainder of the first semester of the 1983-84 school year.

A hearing before the Commissioner of Education was conducted on October 31, 1983 in Austin, Texas. Mark W. Robinett, the Hearing Officer appointed by the Commissioner of Education, was the presiding officer.  Petitioner appeared without legal counsel.  The school district appeared and was represented by George Hopkins, Attorney at Law, Denton, Texas.

On November 15, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On September 20th, 1983, the Petitioner painted words and slogans and sprayed paint on the walls of the Denton High School Gymnasium.  (Tr. 1-2).

2. The incident did not take place during regular school hours, nor at a school function (although there was a junior high school football game in progress in the vicinity).  (Tr. 2).

3. David is a high school student.  (Tr. 2).

4. At the time of the incident, David was not on his way to or from attending school and was not in attendance at school at the time.  (Tr. 2).

5. Policy FNCB, which is marked as Exhibit 2 reads, in part, as follows:

No student shall damage or deface any property belonging to the District.  The type of discipline that may be imposed for damage to School property by students depends upon the circumstances.  Students shall be subject to suspension for willful destruction of property.

(Tr. 2).

6. David knew that his conduct in question was wrong and that it was against School policy, but was under the impression, at the time, that if he were caught, he would receive no harsher penalty than a three-day suspension.  (Tr. 3-4).

Discussion

At the hearing before the Commissioner, the parties agreed that the issues before the Commissioner are as follows:

(1) Whether Petitioner was under the jurisdiction of the school district at the time of the incident for which he was suspended.
A similar issue is discussed in R. Phay, The Law of Suspension and Expulsion: An Examination of the Substantive Issues in Controlling Student Conduct, p. 50 (1975):

Students and parents have argued that schools have no right to punish for conduct that occurs when the student is not under school control because parental authority is and should be supreme.  [Footnote omitted].  School officials, on the other hand, have argued that any student conduct that has a substantial, deleterious effect on school life, wherever it occurs, is subject to school discipline - and in certain cases suspension or expulsion of the student is justified.

The issue essentially involves balancing parents' and students' individual rights against the school's right to discipline student conduct that interferes with the general welfare and learning atmosphere of the school.  Courts have usually sided with the schools as long as the conduct has some direct negative impact on the school and the suspension or expulsion rule itself is not unreasonable.  [Footnote omitted].

The above approach appears to have been utilized in Fenton v. Stear, 423 F. Supp. 767, 772 (W. D. Pa. 1976), in which the Court writes:

It is our opinion that when a high school student refers to a high school teacher in a public place on a Sunday by a lewd and obscene name in such a loud voice that the teacher and others hear the insult it may be deemed a matter for discipline in the discretion of the school authorities.  To countenance such student conduct even in a public place without imposing sanctions could lead to devastating consequences in the school.

In the present case, the conduct for which Petitioner was suspended had a direct negative impact on the school district.  The district, having a legitimate interest in protecting its facilities at all times, was within its authority in punishing Petitioner for his conduct.

(2) Whether the penalty imposed on Petitioner was too harsh.

The Commissioner has consistently held that decisions of local boards of trustees regarding matters of student suspension may not be disturbed on the grounds that such are lacking in wisdom or compassion.  See, e.g., Cromeens v. Madisonville ISD, Docket No. 078-R5-1281, p. 6 (Decision of the Commissioner, September 1982).  The punishment in the present case is not so disproportionate to the offense that an exception to the general rule is justified.  The decision of the Board of Trustees should not be disturbed.

Although it has no bearing on the outcome of this appeal, it might be well to note that Petitioner's conduct was not directly disruptive of the educational process, nor were the words he painted on the gymnasium offensive per se or disrespectful.  (Ivan Glasscock, Principal of Denton Senior High School, testified at the local hearing, p. 9, that the words were, "Fast times at Ridgemont High.").

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner violated Denton ISD Policy FNCB.

2. The school district has the authority to punish a student enrolled in the district for vandalism of school property, whether or not the vandalism occurs during regular school hours.

3. The school district acted within its authority in suspending Petitioner on October 5, 1983 for the remainder of the first semester.

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  3d  day of  Jan  , 1984.
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