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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Marsha Short appeals the decision of the Rains Independent School District, Respondent, denying her appeal to be placed on level two of the career ladder for the 1984-85 school year.  A hearing on the matter was held on June 6, 1986 before John Fleming, appointed by the State Commissioner of Education to serve as Hearing Officer in this appeal.  Joan Howard Allen was subsequently appointed substitute Hearing Officer.  Petitioner was represented by Lynn Rubinett, Attorney at Law, Austin, Texas.  Respondent was represented by Tracy Crawford, Attorney at Law, Tyler, Texas.

On January 14, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on February 27, 1987.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the record and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Rains Independent School District considered all eligible teachers as a single group and did not employ a quota system in placing teachers on level two of the career ladder for the 1984-85 school year.  (Tr.  37-39).

2.  For each teacher, the two evaluations for 1983-84 were added together and divided by two for a composite score.  (Tr.  p.  14).  Petitioner's composite evaluation score was incorrectly computed.  The correct score was 3.045.  (Tr.  16, 20-21, 33, 55).  The score considered by the Career Ladder Committee was 3.00.  (Tr.  55-56).  Scores of all candidates considered for level two placement ranged from 2.96 to 3.21.  (Pet.  Ex.  1).

3.  The primary criteria considered by the Career Ladder Committee in choosing teachers to place on level two were (a) years of experience, (b) education, and (c) prior evaluations.  (Tr.  32, 42-43, 58, 60, 63).

4.  Principals were questioned by the Career Ladder Committee on a teacher's experience, education and evaluations plus classroom observation, lesson plans, grade books, and formal and informal observations.  (Tr.  63).  There is no evidence that principals' testimony exceeded the boundaries of a teacher's past performance.

5.  At least one teacher whose years of experience was almost identical to Petitioner's, but with a higher evaluation score, was not placed on the career ladder.  (Tr.  21, 60).

6.  No quota system was employed by Respondent.  (Tr.  37-40).

Discussion
Petitioner first contends that Respondent erred in failing to specify in written policy the stricter performance criteria, citing §16.057(c) of the Education Code and 19 T.A.C.  149.71(e).  However, these provisions do not pertain to the 1984-85 school year.  See Maas v.  Everman ISD, Docket No.  207-R9-885 (Prop.  to Comm'r., January 1986), pp.  4-7).

Petitioner next contends that the district's Board of Trustees acted arbitrarily, capriciously, or in bad faith in not remanding her appeal to the Career Ladder committee for consideration in light of her corrected composite evaluation score.  However, the Board of Trustees was empowered to grant Petitioner all of the relief she could have obtained from the Career Ladder Committee, and was under no duty to remand.  Nor was the Board of Trustees required to accept the recommendations of the Career Ladder Committee.  Moreover, the Board of Trustees had the proper evaluation score at the time it considered Petitioner's appeal.  (Tr.  33, 55, 56).

The next question is whether the Board of Trustees acted arbitrarily, capriciously, or in bad faith in failing to grant Petitioner's appeal and place her on the career ladder.  Petitioner has attempted to prove her case by showing that she was the only person with as high an evaluation score and with as many years of experience, who was not placed on level two.  However, as noted in Finding of Fact No.  5, at least one teacher with years of experience almost identical to Petitioner's, but with a higher evaluation score, was not placed on the career ladder.

Reply to Exceptions
In her Exceptions to the Proposal for Decision, Petitioner complains that there is no finding regarding the use of the principals' testimony before the Career Ladder Committee.  Finding of Fact No.  4 is added.

There is no evidence that the participation of the district's principals exceeded the permissible area of past performance.  Further, the element of subjectivity and personal judgment has been thoroughly discussed in several Decisions, including Deason v.  Pine Tree ISD, Docket No.  216-R9-885 (Comm'r.  Educ., July 1986).  Subjectivity is at the very heart of the appraisal and evaluation system.

Finding of Fact No.  6 is added to address the questions of whether a quota aystem was used.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Rains Independent School District did not act arbitrarily, capriciously or in bad faith in failing to place Petitioner on level two of the career ladder for the 1984-85 school year.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 10th day of April, 1987.

___________________________

W.  N.  KIRBY
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