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DECISION OF THE COMMISSIONER
Statement of the Case

Petitioner appeals from the decision of Respondent Sherman Independent School District refusing to hear a grievance over its affirmative action policies.  In that grievance, Petitioner complained that the district had failed to comply with its own Affirmative Action Plan dated October, 1976, by failing to attain the goal stated in the Plan that at least 10.5% of its professional staff be black.

James C. Thompson was appointed by the State Commissioner of Education as the Hearings Examiner to preside in this matter.  Petitioner is represented by Jewelene H. Wyatt, President of the Sherman branch of the N.A.A.C.P., Sherman, Texas.  Respondent is represented by Deborah L. McGregory, Attorney at Law, Sherman, Texas.  On April 12, 1993, Respondent filed a motion to dismiss Petitioner's appeal for untimely filing.  This motion shall form the basis for this decision dismissing the appeal.

On April 14, 1993, the Hearings Examiner issued a Proposal for Decision recommending that Petitioner's appeal be dismissed for untimely filing.  No exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On May 28, 1992, Petitioner received notice that the board of trustees of Respondent had denied her request to be heard on the grievance complained of here.  (Pet. Rev., Answer).

2. In that grievance, Petitioner complained that the district had failed to comply with its own Affirmative Action Plan dated October, 1976, by failing to attain the goal stated in the Plan that at least 10.5% of its professional staff be black.

3. No other action was taken by the board of trustees of Respondent on the issues presented for review here other than the May 28, 1992 decision refusing to hear Petitioner's grievance.  (Record).

4. The instant appeal was filed by Petitioner with the Commissioner of Education on Septemeber 15, 1992.  (Record).

Discussion
Petitioner complains of an alleged violation which is continuing in character.  Petitioner asserts that, since October, 1976, the district has failed (and continues to fail) to comply with its affirmative action plan.  The Commissioner expresses no opinion as to the merits of this claim, however, because the issue has yet to be presented to the board of trustees of Sherman Independent School District.  The only decision which is ripe for review by the Commissioner is the May 28, 1992 decision which denied Petitioner the opportunity to present the grievance.  Petitioner's appeal of this decision, while ripe, was untimely filed under 19 T.A.C. §157.1051(a), which provides:

Except where otherwise provided by law, the petitioner shall file with the commissioner a petition for review within 45 calendar days after the decision, order or ruling complained of is first communicated to the petitioner.  ...

Accordingly, Petitioner's appeal must be dismissed for untimely filing.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education lacks jurisdiction over Petitioner's appeal for untimely filing.

2. Petitioner's appeal should be DISMISSED for untimely filing.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED for untimely filing.

SIGNED AND ISSUED this  30th  day of  June  , 1993.

________________________________

LIONEL R. MENO

COMMISSIONER OF EDUCATION
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