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MARY B. TOWLES
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MIDLAND INDEPENDENT
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THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  15th  day of JANUARY, 1985.

________________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of JANUARY, 1985.

________________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO. 027-R1b-1083

MARY B. TOWLES
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
MIDLAND INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 29th day of June, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  10th  day of NOVEMBER, 1984.

________________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER

Statement of the Case

Mary B. Towles, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp 1983), claiming she was entitled to the same rights as term contract teachers when not renewed by Midland Independent School District (MISD), Respondent.  No hearing before the MISD Board of Trustees was ever requested on the matter.

Susan G. Morrison is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented by Linda Farin, Attorney at Law, Austin, Texas.  Respondent is represented by Terry Rhoads, Attorney at Law, Midland, Texas.

No hearing on appeal was held since the determination of whether a probationary rather than term contract existed is a question of law which can be decided upon review of the exhibits and legal briefs.

On April 13, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on May 14, 1984.  Respondent's reply to Petitioner's exceptions was filed on June 6, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact based upon the unchallenged Record of Appeal:

1. On or about November 1, 1982, Petitioner accepted Respondent's offer of a probationary teaching position as an elementary school librarian.  (Rec. of Appeal, Ex. 7).

2. Respondent had the following policies in full force and effect:

14.02 Selection and Appointment
*


*


*

Teachers shall be appointed by the Board, upon recommendation of the superintendent, for a term of one year.  Renewal of contracts of teachers under contract at the beginning of the school term in the fall shall be acted upon on or before April 1 each year at a meeting of the Board.  Teachers employed after the first instructional day shall be issued probationary contracts for the term fixed in the contract.  (emphasis added).

(Rec. of Appeal, Ex. 1).

14.04 Nonrenewal of Contracts
The Board, after receiving the recommendation of the administration, may choose not to renew the contract of any employee employed under a term contract, effective at the end of the contract.
Reasons for Nonrenewal - -
1. Failure to correct deficiencies pointed out in formal or informal evaluations.

*

*

*

11. Other reasons constituting good cause for discharging the employee during the contract term.

In the event that the Board receives a recommendation for nonrenewal, it shall either reject the recommendation or give the employee written notice of the proposed nonrenewal on or before April 1 preceding the end of the employment term fixed in the contract.  The notice of proposed nonrenewal shall contain a statement of all the reasons for such proposed action.  In the event of failure to give notice of a proposed nonrenewal within the specified time, the Board shall thereby elect to employ such employee in the same professional capacity for the succeeding school year.  Each certified professional employee who has received notice that the contract will not be recommended for renewal shall have a right of appeal to the Board of Trustees within a period of ten calendar days after receiving the notice of nonrenewal.

The Board shall provide for a hearing to be held within fifteen days after receiving written notice from the employee requesting a hearing.

The hearing by the Board of Trustees shall be a meeting closed to the general public unless formal notice is submitted in writing by the employee requesting that the hearing be open to the public.  The employee shall be entitled to representation by counsel and to present witnesses or other testimony pertinent to the proceeding.

The Board shall take such action as it deems lawful and appropriate, and shall notify the employee in writing of that action fifteen days following the conclusion of the hearing.

If the employee fails to request a hearing, the Board shall take such action as it deems lawful and appropriate, and shall notify the employee in writing of that action within fifteen days of the expiration of the ten-day period for requesting a hearing.  (emphasis added).

(Rec. of Appeal, Ex. 4).

3. On or about March 7, 1983, Petitioner signed an employment contract for the 1982-83 school year which was entitled "PROBATIONARY CONTRACT." (Rec. of Appeal, Ex. 8).

4. Petitioner was evaluated on March 15, 1983 and April 25, 1983 by her supervising principals.  (Rec. of Appeal, Ex. 10, 11).  Both evaluations indicated Petitioner needed improvement in several areas.

5. By an undated letter, Respondent gave Petitioner notice that she would not be recommended to the Board of Trustees for reemployment.  (Rec. of Appeal, Ex. 5).

6. There was no evidence of MISD Board action to renew Petitioner's contract.

7. Petitioner did not request a hearing before the Board of Trustees.

Discussion

Issues

1. Do Respondent's policies establish a valid probationary period according to the TCNA?

2. Is Petitioner a probationary teacher according to such policies?

3. Did Respondent's policies deny Petitioner equal protection under the law?

Validity of MISD policies

The validity of MISD policies are not in issue.  Rather, Petitioner challenges policies 14.02 and 14.04 on the basis of vagueness.  Petitioner claims (1) that Respondent has failed to provide a probationary period for new teachers and (2) that the probationary terms given to teachers hired after the first day of school violate TCNA §21.209, because the duration could be unlimited.  The TCNA section referred to states as follows:

§21.209 Probation
The board of trustees of any school district may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district, in which case the provisions of this subchapter shall not apply during such probationary period.  (emphasis added.)
By using the word "may," the statute makes the decision to have any probationary policy discretionary, but if a teacher is given probationary status, it must be according to written board policies.  Instead of placing all new teachers on probation, MISD chose to restrict its probationary policy to those teachers hired after the first instructional day.  The duration of the probationary period is the same as the "term fixed in the contract," and can never be longer than the statutory restriction of two years, because policy 14.02 limits all teaching contracts to a maximum term of one year.  Because each probationary term is fixed by the terms of the teacher's contract, Respondent's probationary policy is not invalid for vagueness.

Next, Petitioner argues that Respondent's policy for nonrenewal affords TCNA-type benefits for all contractual employees, regardless of position, because 14.04 applies, on its face, to "any employee."

Obviously, the district construes the policy differently.  It is well settled that the construction of a policy is best left to those persons who formulated and are charged with administering such policy, as long as the construction adopted is reasonable.  See, e.g., Texas Health Fac. Com'n. v. El Paso Med., Etc., 573 S.W.2d 291, 294-95 (Tex. Civ. App. - - Tyler 1978, writ ref'd n.r.e.); Aguilera v. Northside ISD, No. 039-R5-1182, p. 8 (Decision of the Commissioner, July 1983).

The district's construction in this instance is reasonable.  The fact that policy 14.04 uses the general term "any employee," does not mean that its provisions apply to employees who are made probationary by a more specific provision.  If all teachers were to receive the same procedural rights in nonrenewal, there would be no reason for making a distinction in policy 14.02 between teachers hired at the beginning of the school term and those hired after the first instructional day.  Under Petitioner's theory, a teacher hired after April 1 to work the remainder of the school year would, in spite of policy 14.02, be automatically re-employed for the following year and receive all the benefits of the TCNA although the teacher had not even been evaluated or had clearly demonstrated his or her inadequacy.  It is this construction, which would effectively render the probationary language of policy 14.02 void, that is not reasonable.

Petitioner was a probationary teacher

There is no question as to Petitioner's employment status in this case.  She was hired approximately two months after school began, and she signed a contract clearly labeled "Probationary." (Rec. of Appeal, Ex. 8).  Petitioner cannot reasonably claim that she was ignorant of the fact or duration of her probationary status.

Denial of Equal Protection Claim

Finally, Petitioner argues the following in her brief:
The way respondent's policy stands right now, a teacher who begins her first year of employment before the first instructional day is not probationary and comes within the protections of TCNA.  But, a teacher who begins her first year of employment on the second instructional day is denied TCNA protection.  This results in a denial of equal protection in violation of the state and federal constitutions.
The TCNA authorizes school districts to distinguish between probationary and nonprobationary teachers.  Respondent's board of trustees did what the statute entitled them to do; i.e., treat probationary teachers differently by exempting them from TCNA benefits.  Instead of criticizing the action by the trustees, Petitioner is essentially challenging the validity of the Act itself while failing to make such allegations in her petition.

Inasmuch as the TCNA is not applicable to Petitioner's case, consideration for term employment could be refused for any reason or for no reason at all, absent constitutionally impermissible reasons.  Board of Regents of State Colleges v. Roth, 408 U.S. 564, 578 (1972); Perry v. Sindermann, 408 U.S. 593, 597 (1972).  In reviewing legislation under the equal protection clause of the Fourteenth Amendment, the courts have developed three standards of review: strict scrutiny; intermediate scrutiny; and mere rationality.  Cleburne Living Center, Inc. v. City of Cleburne, Texas, 726 F.2d 191, at 195, 196 (1984).  This case involves no race, religion or sex discrimination claim to trigger strict scrutiny in review.  Nor does the distinction give rise to difficulties treated under intermediate scrutiny.  Under the rational basis test, a law or policy need only be reasonable and justify the distinction fairly so that all persons similarly situated are treated alike.  Respondent's policy treats all teachers hired during the school year equally.  Such a policy is reasonable because, when a school hires teachers at its leisure, it has the opportunity to verify all credentials; but when a teacher is hired during the school year to fill an immediate vacancy, there is little time to properly screen applicants' backgrounds or to evaluate their teaching abilities.  Petitioner's equal protection claim is without merit and warrants no further discussion.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's probationary policy is valid.

2. Petitioner was a probationary teacher at MISD during the 1982-83 school year.

3. Petitioner was not entitled to notice and a hearing before nonrenewal.

4. Petitioner's constitutional right to equal protection was not violated.

5. Petitioner's nonrenewal was not arbitrary, capricious or unlawful.

6. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  29th  day of  June  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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