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Statement of the Case
Loretta L.  Aguilera, Petitioner, brings this appeal by next friends, her parents Ernest and Rosa Linda Aguilera, from an action of the Board of Trustees of Northside Independent School District, Respondent, affirming suspension of Petitioner for ten (10) days beginning August 27, 1982 and subsequently expelling Petitioner beginning September 15, 1982 and continuing through the remainder of the 1982-83 school year.

A pre-hearing conference was held on December 3, 1982, before the appointed hearing officer, Judy Underwood, for the purpose of determining issues, making stipulations and hearing Petitioner's motion for production of records.  A hearing on the merits was held before Judy Underwood on March 22, 1983.

Petitioner was represented by Tom Stolhandske and Van G.  Hilley, Attorneys at Law, San Antonio, Texas.  Respondent was represented by Emerson Banack, Jr., Attorney at Law, San Antonio, Texas.

On May 25, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all paries.  Petitioner filed exceptions to the Proposal for Decision on June 17, 1983.  No replies to those exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  At all times relevant to this appeal, Respondent had in full force and effect a Certificate of Understanding and Acceptance Standards for Student Conduct which reads, in pertinent part, as follows:

NORTHSIDE INDEPENDENT SCHOOL DISTRICT POLICIES PROHIBIT INVOLVEMENT WITH DRUGS, ALCOHOL, WEAPONS OR ASSAULT ON DISTRICT STAFF

Involvement is defined as being knowingly in possession of drugs, alcohol, or weapons; or under the influence of drugs or alcohol; or attempting to sell or selling drugs; or threatening to assault or assaulting a school staff member while at school, on any District facility or at any school-sponsored activity.

* * *

I, and my parent (or guardian) understand that school rules prohibit:

* * *

C.  Knowingly having in my possession or being under the influence and/or selling or attempting to sell or use alcohol, marijuana, hallucinogenic drugs, narcotics or other illegal drugs or controlled substances either on campus, district facility or at school-sponsored activities.  NISD Policies, FNCE, FNCE, FNCF (Local), FNCN (Local); Texas Education Code 4.22.

I further understand that specifics of these heretofore summarized rules are stated in the Northside Policy Manual and Student Handbook and that VIOLATION OF THE RULES THEREIN SHALL RESULT IN EXPULSION FROM THE SCHOOLS OF THE NORTHSIDE INDEPENDENT SCHOOL DISTRICT FOR THE BALANCE OF THE SCHOOL YEAR.

(See Certificate of Understanding contained in Respondent's Exhibit 2).

2.  It is uncontested that Petitioner was aware of the aforesaid policy and had executed such Certificate prior to August 27, 1982.

3.  It is uncontested that Petitioner consumed approximately one beer prior to attending a school sponsored dance at the high school campus on August 27, 1982.

4.  Petitioner arrived at the dance, paid for her ticket, passed through the entrance past an officer and a school administrator and proceeded into the courtyard where the dance was being held.  (Board Record pp.  139-140; Agency Record pp.  29-30).

5.  After being at the dance for a short time, Petitioner went to the girl's restroom with a friend where she became ill and vomited.  (Board Record pp.  143, 149-49; Agency Record pp.  30, 48).

6.  Petitioner remained in the locked stall in the girl's restroom and was found by Phyllis Giffin, an assistant principal, at approximately 10:00 p.m.  Ms.  Giffin spoke with Petitioner and inquired if she needed assistance.  Petitioner replied that she was alright and would be out shortly.  (Board Record pp.  7-8; Agency Record pp.  30-31, 71-72).

7.  Petitioner remained inside the stall for approximately 45 minutes after Ms.  Giffin discovered her.  Ms.  Giffin summoned another teacher to assist her in getting Petitioner to come out of the stall.  (Board Record p.  9; Agency Record pp.  72-73).

8.  Ms.  Giffin and the other teacher, Ms.  Maiden, convinced Petitioner to come out and go with them to the office so they could call Petitioner's father to come pick her up.  (Agency Record p.  31).

9.  Petitioner was unsteady on her feet, was disheveled in her appearance and smelled of alcohol.  (Board Record, pp.  10, 16, 32-33, 48; Agency Record p.  73).

10.  It is uncontested that, from the time Petitioner left the restroom with Ms.  Giffin until the time that her father took her home, she was observed by Ms.  Giffin, Mr.  Watts and Mr.  Martin.

11.  Mr.  Martin, Ms.  Giffin and Mr.  Watts observed that Petitioner was unsteady in her walk and had slurred speech.  (Board Record pp.  11, 32-33, 39, 41; Agency Record pp.  74, 91, 111-12).

12.  It is uncontested that Mr.  Watts questioned Petitioner regarding whether she had been drinking.  Petitioner confirmed that she had consumed approximately one beer prior to coming to the dance and, upon further questioning, gave Mr.  Watts the names of other students who had also consumed beer prior to coming to the dance.

13.  It is uncontested that Petitioner's father was called to pick her up and that, upon arriving at the school, he spoke with Mr.  Watts and was told that Petitioner was suspended from school.  It is uncontested that Petitioner received a 10 day suspension.

14.  Mr.  Watts, Ms.  Giffin and Mr.  Martin spoke with several other students who were still present at the dance and who had been identified by Petitioner as having consumed beer.  There was no observation made by any administrator that any of these students had unsteady walk, slurred speech or the smell of alcohol.  (Board Record pp.  12, 33-36, 42; Agency Record pp.  77-78, 92, 112-13, 123-24).  Petitioner confirmed that none of the other students involved appeared to be staggering, sick, or have slurred speech or bloodshot eyes.  (Agency Record.  p.  54).  Petitioner, in fact, testified before the Board of Trustees that the information presented in the affidavits of the administrators, which included their observations of Petitioner's condition and that of the other students involved, was basically true and correct.  (Board Record.  p.  142).

15.  All of the students identified by Petitioner who, upon questioning by an administrator, admitted to consuming beer prior to going to the dance, received three or five day suspensions.  (Board Record pp.  59-60; Agency Record pp.  114-15).

16.  Petitioner had stomach cramps the evening of the dance prior to consuming the beer and was ill the next day with the flu.  Other members of her family became ill with the flu during the following week.  (Board Record p.  144; Agency Record pp.  28, 31, 34-35).

17.  Respondent's Superintendent determined that Petitioner should be expelled for the remainder of the school year for serious breach of discipline after an administrative investigation and notified Petitioner that he would recommend expulsion to the Board of Trustees.  (See Respondent's Exhibit 2, letter of September 3, 1982 from Carl Wanke, Respondent's Director of Personnel, to Petitioner and her parents; memo of September 8, 1982 from Mr.  Wanke to Jack Jordan, Respondent's Superintendent; and the letter of September 9, 1982 from Mr.  Jordan to Petitioner and her parents).  (Also see Board Record p.  61).

18.  A hearing was held before the Board of Trustees on September 15, 1982, the record of which has been entered into evidence for the purposes of the Agency hearing.  (Agency Record.  pp.  67-68).

19.  Petitioner was represented by counsel at the September 15 hearing and was given a full opportunity to present evidence and examine and cross-examine witnesses.  (Board Record).

20.  Respondent's Board of Trustees voted unanimously to expel Petitioner from school for the remainder of the 1982-83 school year.  (Board Record.  p.  163).

Discussion
The only question at issue in this case is whether Respondent's Board of Trustees acted arbitrarily, capriciously or unlawfully in expelling Petitioner for the remainder of the school year after finding her to be in violation of the district's policy regarding being under the influence of alcohol while on school property.  The parties have stipulated that there is no racial equal protection issue and no procedural due process issue.  (See Record of Pre-Hearing Conference pp.  5-6).

The crux of Petitioner's complaint is that Petitioner, who admitted to having consumed a beer prior to entering school property, contends that she was treated differently from other students who also admitted to having consumed beer prior to entering school property and that such differentiation constitutes arbitrary, capricious and unlawful application of Respondent's policies.  If those had been the only facts in evidence before the Board of Trustees, such contention would be well taken.  However, the evidence adduced both before the Board of Trustees and at the Agency hearing establishes that Petitioner became ill within a short period of time after arriving at the school; that she remained in a locked stall of the girl's restroom for at least 45 minutes; that when she emerged from the stall at the urging of two female administrators, she was observed to be disheveled, unsteady on her feet and smelling of alcohol; and that she was observed by Respondent's Vice Principal Watts and Assistant Principal Martin as being unsteady on her feet, having slurred speech and smelling of alcohol.  Petitioner herself admitted that none of the other students appeared to be under the influence of alcohol.  (Agency Record, p.  54).

1.  Inequitable application
Petitioner first contends that she was the only student involved who was expelled because she was the only one who became ill.  Testimony from administrators and teachers who saw Petitioner on the night in question establishes that they considered Petitioner to be under the influence of alcohol in violation of the policy.  The other students identified by Petitioner who were found and interviewed on the night in question did not appear to the administrators to be under the influence of alcohol even though they admitted to having consumed a beer before coming to the dance.  Although a definition for the condition of being under the influence of alcohol may not be one on which all can agree, the testimony establishes that Respondent's administrators understand it to be not being in control of one's physical or mental capabilities, as indicated by unsteady walk, slurred speech, and the smell of alcohol.  (Board Record pp.  11, 28, 39, 51-52, 61; Agency Record pp.  91, 125).  It is well settled that the interpretation of the meaning of a school district policy is best left to those persons who formulated and are charged with enforcing such policy, absent evidence of an interpretation that could not have been intended by reasonable men.  No such evidence has been presented in this case.  The evidence establishes that the Petitioner was observed to be under the influence of alcohol and the other students were not.

Petitioner's assertion that the other students should likewise have been expelled for the rest of the school year ignores the fact that Respondent has no authority under the policy in question to expel students who have consumed alcohol off school property at a non-school sponsored function, even if they subsequently appear on school property or at a school sponsored function, but do not appear to be under the influence of alcohol.  The other students in question were suspended under an unwritten policy whereby an administrator may discipline a student for breach of discipline regarding the consumption of alcohol outside the written policy in question.  All of the students identified by Petitioner who admitted to having consumed a beer prior to the dance received 3 or 5 day suspensions under this unwritten policy.  (Board Record pp.  152-53; Agency Record.  pp.  86, 113-14, 124).

2.  Petitioner's Illness
Petitioner testified that she had the flu at the time in question and that her whole family subsequently became ill with the same malady.  The question was raised as to whether her illness was primarily responsible for her condition on the night of the dance or whether the alcohol which she consumed was primarily responsible.  Neither party introduced expert testimony on the subject.  The testimony of Respondent's administrators and teachers establishes that they all perceived her to be under the influence of alcohol rather than ill with the flu.  Petitioner and her father maintain that Petitioner did not appear to be under the influence of alcohol, but only to be suffering from the effects of having been sick from the flu.  There is no evidence that the Board of Trustees abused their discretion in determining that their administrative staff was correct in finding that the Petitioner was under the influence of alcohol.  In fact, Respondent's Superintendent Jordan met with Petitioner and her family the day before the hearing in order to discuss the illness question.  (Board Record.  pp.  62-63).  After meeting with the family and considering the illness question, Superintendent Jordan made his recommendation for expulsion based on his opinion that Petitioner was under the influence of alcohol at the time in question.  (Board Record.  pp.  69-70).  All of the information regarding Petitioner's illness was made known to the Board of Trustees at the hearing prior to its decision to expel her.  Petitioner has failed to show that their determination that she was under the influence of alcohol rather than ill was arbitrary, capricious or unsupported by the evidence.

3.  Unlawful Meeting
Petitioner has alleged that Respondent's Board of Trustees, administrators and counsel met in a secret meeting prior to the hearing to discuss the case, thus depriving Petitioner of the opportunity to be present and be heard at such alleged secret meeting.  Such allegation is without merit in light of unrebutted testimony from school board member William Thornton that some of the school board members and Superintendent Jordan were in one end of a conference room and the administrators and Respondent's counsel were in the other end about five minutes prior to the hearing.  (Agency Record pp.  135-36).  Mr.  Thornton further testified that the only information furnished to the board members prior to the hearing was the affidavits of the administrators which had been furnished to Petitioner in advance of the hearing.  (Agency Record p.  138).  Several of the administrators who met with Respondent's counsel prior to the hearing testified that they were at a conference table at one end of the room and that several school board members came and went in another part of the room.  (Agency Record pp.  102-07, 128, 130-32).  Mere proximity on an intermittant basis between several board members and Respondent's witnesses and counsel hardly constitutes evidence of a secret meeting or discussion of the case prior to the hearing.

4.  Bias
Petitioner has alleged that the other students were given favorable treatment because of certain personal and political relationships between board members and those students.  It is not clear from the Petition for Review or from any evidence adduced how these alleged relationships could have, or allegedly did, affect the Board's decision nor was any testimony offered by Petitioner to identify such alleged relationships.  Unrebutted testimony from board member William Thornton indicates that, in his opinion as a board member, if any of the other children had been recommended for expulsion because they had been observed to be under the influence of alcohol, they would have been expelled just like Petitioner.  (Agency Record.  p.  142).  Petitioner has failed to offer anything but speculation regarding the intent or motives of the board members, even though the hearing officer specifically encouraged Petitioner during the pre-hearing conference to depose such board members.

Petitioner has failed to carry the burden of proof necessary to show that Respondent's Board of Trustees' action to expel Petitioner under the policy in question was arbitrary, capricious or unlawful.

Exceptions to Proposal for Decision
Petitioner makes the following exceptions to the Hearing Officer's Proposal for Decision:

1.  Petitioner asserts that a finding that Petitioner exhibited slurred speech, unsteady walk and smelled of alcohol, coupled with a finding that Petitioner was sick from the flu on the night in question, must inescapably lead to the conclusion that Petitioner was not under the influence of alcohol but merely ill.  Petitioner misstates Finding of Fact No.  16, which reads:

Petitioner had stomach cramps the evening of the dance prior to consuming the beer and was ill the next day with the flu.  [Emphasis added].

It does not state that Petitioner was sick from the flu on the night in question.

Respondent's Board of Trustees was presented with uncontested evidence that Petitioner had become ill, exhibited slurred speech and unsteady walk and smelled of alcohol as well as the evidence that Petitioner was ill the following day with the flu.  Since there is no evidence which would lead a reasonable person to find that Petitioner could not have been under the influence of alcohol, the Board's finding that she was under the influence on the night in question is not arbitrary, capricious or unsupported by the evidence.  Even though the Commissioner of Education may feel that the Board's action of expelling Petitioner for the remainder of the school year under the circumstances in question was harsh, the Commissioner has no authority to substitute his judgment for that of the Board of Trustees on that basis.

Petitioner further contends that the Board's knowledge of Petitioner's illness "demonstrates that the Board simply followed their practice of confirming the principal's recommendation." Petitioner cites no support, nor is there any evidence to support a contention that the Board of Trustees had a practice of confirming their administrators' recommendations.

2.  Petitioner contends that Respondent had the burden of proof to show beyond a reasonable doubt that the only reason Petitioner became ill was because she was under the influence of alcohol and that Respondent did not meet that burden.  Petitioner is apparently confused as to the nature of the burden of proof and the party bearing the burden of proof in an appeal to the Commissioner of Education.  The Petitioner bears the burden of showing by a preponderance of the evidence that the action of the Board of Trustees was invalid.  The "beyond a reasonable doubt" standard of proof is criminal in nature and has no place in this forum.  The Respondent has no burden of proof for the purpose of a hearing of this nature, although it may choose to rebut Petitioner's evidence through cross-examination or presentation of its own witnesses.  Petitioner has failed to meet her burden of proof in this instance.

Petitioner also asserts that she was deprived of the "opportunity to show the motives of the board members" by the Hearing Officer's refusal to grant her request for the production of the school records of the other students involved.  During a prehearing conference on this very issue, Petitioner was cited to the 1976 Texas Supreme Court's decision which held that, unless the person requesting information from a governmental agency concerning private facts about private citizens can show special circumstances which make such private facts a matter of legitimate public concern, such information is excepted from mandatory disclosure pursuant to the Open Records Act, as information deemed confidential by common-law right of privacy, for the public generally has no legitimate interest in such private facts.  Industrial Foundation of the South v.  Texas Industrial Accident Board, 540 S.W.2d 668, 685 (Tex.  1976).  Petitioner was also cited to Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17a §14 (Vernon Supp.  1982) which specifically excludes public school students' records from public disclosure under the Open Records Act.  Petitioner was invited to depose any or all of Respondent's Board members for the purpose of showing the motives of those members.  The alleged relationships that Petitioner asserts existed could have been shown through the testimony of the Board members.

Petitioner repeatedly asserts, however, that deposing or subpoenaing witnesses would have been financially burdensome and that the Hearing Officer, therefore, by denying the Petitioner access to the other students' records, showed "very little concern" for Petitioner's position.  To the contrary, the Hearing Officer treated the Petitioner more than fairly by suggesting, in the absence of a compelling reason for invading the other students' privacy, an alternate method by which Petitioner could obtain the desired information.  (It might also be well to note that the cost of subpoenaing the necessary witnesses at a cost of $10.00 per day per person plus 10¢ per mile - - which, in this instance, would have amounted to a total expenditure of $25.58 per witness - - can hardly be viewed as financially burdensome to a Petitioner who was represented by two attorneys both before the Board of Trustees and the Agency.) In short, Petitioner cannot complain that she was "denied her opportunity to show the motives of the board members."

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The evidence against Petitioner is sufficient to support Respondent's decision to expel Petitioner for the remainder of the school year for violation of the requirement of the Certificate of Understanding and Acceptance Standards for Student Conduct.

2.  There is no evidence to support a finding that Respondent's Trustees' action to expel Petitioner under the policy in question was arbitrary or capricious.

3.  Petitioner's appeal should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 29th day of July, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 29th day of July, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of NOVEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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