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DECISION OF THE COMMISSIONER
Statement of the Case
Joycelyn Holzmann, Petitioner, brings this appeal from a decision of the Board of Trustees of Wharton Independent School District, Respondent, denying her request for a hearing regarding the failure of the district to maintain her on level two of the career ladder.

Respondent filed a Motion to Dismiss due to the untimely filing of Petitioner's request for appeal at the local level and of Petitioner's Notice of Appeal to the Commissioner of Education.  Petitioner opposes the Motion to Dismiss alleging a physical inability due to pain and surgery which precluded her from filing a request for appeal within the Respondent's fifteen-day timeline.  No hearing was held and the decision regarding the Motion to Dismiss will be made on the basis of the papers on file in this cause.

Petitioner is represented on appeal by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey J.  Horner, Attorney at Law, Houston, Texas.  Rebecca M.  Elliott is the Hearing Officer appointed for the purpose of preparing a Proposal for Decision.

On January 19, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED and that Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on January 23, 1987.  Respondent's Reply to Petitioner's Exceptions was filed on January 30, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was notified by letter on or about April 22, 1986 that she would not be maintained on level two of the career ladder for the 1985-86 school year.  (See Pet.  for Rev.  II, 7 (p.  2) and Pet.  Ex.  B, attached to Pet.  for Rev.).

Petitioner was advised in that notification that she must request an appeal hearing within fifteen (15) days.  (See Pet.  Ex.  B, attached to Pet.  for Rev.).

2.  Petitioner sought to appeal the career ladder decision on May 27, 1986.  (See Pet.  for Rev.  II, 8 (p.  2)).

3.  Petitioner received notice on or about June 25, 1986, by letter of the same date from Dr.  Henry Morse, Superintendent of Respondent ISD, that the Board of Trustees had voted unanimously to not hear appeal made after the 15 calendar-day deadline.  (see attachment affidavit of Mary Pat David, UniServ Representative of the Texas State Teachers Association, to Petitioner's Response to Motion to Dismiss).

4.  By letter dated August 13, 1986, Petitioner's representative again requested the Board to reconsider its refusal to hear Petitioner's appeal.  (See attachment affidavit of Mary Pat David, UniServ Representative of the Texas State Teachers Association, to Petitioner's Response to Motion to Dismiss).

5.  Petitioner filed her Notice of Appeal on September 15, 1986.  (See Notice of Appeal and Certificate of Service filed by Petitioner's counsel of record.)

6.  The Notice of Appeal was due to be filed with the Commissioner on July 25, 1986.  (See 19 T.A.C.  157.43.)

7.  There has been no request by Petitioner for an extension of time to file the Notice of Appeal.

Discussion
Petitioner has acknowledged in her Petition for Review that she failed to present her appeal within the 15 days required by Respondent.  (See Pet.  for Rev.  III, 10 (p.  2)).  In defense of her inaction, Petitioner claims that she was physically unable to appeal the career ladder decision due to pain and illness which ultimately required hospitalization during the 15-day appeal period.  Id.

Respondent has also raised the issue of Petitioner's untimely filing at the Agency level, alleging that Petitioner's Notice of Appeal was not filed until September 15, 1986, which was more than 30 days from the time she was notified of the adverse decision regarding her application for career ladder maintenance, which is required by 19 T.A.C.  157.43.  Likewise, her Petition for Review, filed on October 2, 1986 was more than 60 days from the date of Respondent's decision as required in 19 T.A.C.  157.44.

It is not necessary to determine the factual dispute regarding Petitioner's physical abilities during the 15 days following the April 22 letter as urged by Petitioner in order to determine the timeliness of her appeal.  By affidavit filed by Petitioner in her behalf, she states that she was informed by letter on June 25, 1986 that the Board had denied her appeal and refused to grant her a hearing.  (See Finding of Fact No.  3).  Although Petitioner's representative asked the Board some 49 days later to reconsider its decision to refuse to hear her appeal, she cannot unilaterally extend her time for filing a Notice of Appeal with the Agency.  On June 25, 1986, Petitioner knew the Board was refusing to hear her appeal regarding career ladder maintenance.  (See Finding of Fact No.  3).  Pursuant to 19 T.A.C.  §157.43, she was required to notify the Commissioner of Education within 30 days of that date that she wished to appeal the Board's decision.  Whether the Board's decision to deny her request for appeal made after the 15 day required period is appropriate is immaterial.  Petitioner failed to pursue her appeal before the Commissioner in a timely manner.  Respondent's Motion to Dismiss for untimely filing should be granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner failed to file her Notice of Appeal within 30 days of the Board's decision on June 25, 1986 to deny her the right to appeal, as required by 19 T.A.C.  §157.43.

2.  There has been no request for an extension of time for filing the Notice of Appeal by Petitioner and no good faith attempt to meet the filing deadline.

3.  Respondent's Motion to Dismiss for Failing to File Petitioner's Notice of Appeal in a Timely Manner should be GRANTED and Petitioner's appeal DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 19th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioners' Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 13th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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