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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Hybernia Phillips, appeals the August 6, 1981 action of Respondent, Houston Independent School District, terminating her employment as of the end of the 1980-81 school year.

Hearing was held on March 26, 1982 before Patrick Whelan, Hearing Officer appointed by the Commissioner of Education.

Petitioner was represented at hearing by Truman Dean, Bob Hall and Associates, Attorney at Law, Houston, Texas.  Respondent was represented by Robert B.  Watts of Bracewell and Patterson, Houston, Texas.

This matter was subsequently transferred to Denise Howell Anderson, Hearing Officer, for the purpose of preparing a Proposal for Decision.

The Evidence
Petitioner has been employed by Respondent as a teacher for the past twenty-two years, and has taught at Harper Elementary School, within the Respondent school district, for the past six years.  (Tr.  19).  Alonzo Hurdle has been the principal of Harper Elementary the entire six years of Petitioner's employment there.  (Tr.  20).

In November of 1980, Mr.  Hurdle rated Petitioner's overall performance at 3.01 on a pre-assessment document, reviewed and signed by Hurdle and Petitioner on November 13, 1980.  (Tr.  207, 208; Pet.  Ex.  5).  Based on a five point system, a rating of 3.0 signifies that the teacher is "professionally competent." (Pet.  Ex.  5).  Petitioner received a rating of 2.0, signifying a need for improvement, in the following performance categories:

1.  Consistent and empathetic in treatment of students;

2.  Complies with building rules and regulations;

3.  Assumes responsibility for supervision of students;

4.  Exhibits overall positive approach; and

5.  Demonstrates self-control.

The pre-assessment included a seven page "growth plan" which specified deficiencies in areas in which Petitioner received a rating of less than 3.0, and offered suggestions to improve performance.  These included, in relevant part, that Petitioner attend staff meetings in their entirety, refrain from being argumentative in staff meetings, be aware and responsible for the supervision of her class at all times, not leave first grade students unattended, not overlook negative student conduct, and be at her door at 7:55 each morning to greet students.  (Pet.  Ex.  5).  Petitioner, by her testimony, denied having received a copy of this assessment and growth plan.  (Tr.  37).  Petitioner does, however, admit meeting with Mr.  Hurdle and going over this document at a conference on November 13, 1980.  (Tr.  36-37).  Hurdle testified that his secretary gave a copy of the growth plan to Petitioner at some time subsequent to the conference date.  (Tr.  272).

In December of 1980, Mr.  Hurdle again conducted a "pre-assessment" of Petitioner's performance, having determined that her performance had deteriorated since November.  (Pet.  Ex.  6, p.  3; Tr.  214).  The December pre-assessment resulted in a weighed rating of 2.91, signifying substandard overall performance.  Hurdle assigned a rating of 1.0 ("unacceptable performance") in four of the categories in which Petitioner previously had been assigned a 2.0: complies with rules/regulations, supervises students, exhibits positive approach, and demonstrates self-control.  (Pet.  Exs.  5 and 6).  The growth plan attached to the December pre-assessment repeated the directions that Petitioner attend staff meetings in their entirety, refrain from being argumentative in staff meetings, be aware and responsible for the supervision of her class at all times, not leave her first grade students unattended, and not overlook negative student conduct.  (Pet.  Ex.  6, pp.  9 and 10).  This document bears Petitioner's undated signature on page three, along with that of Mr.  Hurdle, dated December 18, 1980.

With regard to the directive that Petitioner attend all staff meetings in their entirety and refrain from disrupting the staff meetings, Petitioner had specific notice of this requirement as early as December of 1979.  (Pet.  Ex.  2, Tr.  189).  Subsequent to this notice, Petitioner continued her disruptive conduct at staff meetings, and continued to leave staff meetings prior to their completion during the 1979-80 and 1980-81 school years.  (Pet.  Exs.  9 and 12; Resp.  Ex.  4; Tr.  52-53, 189-91, 198-200).

Regarding the directive that Petitioner begin instruction in the classroom at 8:00 a.m.  each morning, Mr.  Hurdle testified that Petitioner frequently failed to comply during the 1980-81 school year, instead permitting her students to go to the rest rooms unattended, while Petitioner visited with the office staff.  (Tr.  204-06).

Regarding Hurdle's instructions specifically noted in the November and December growth plans that Petitioner maintain better control and discipline of her students, and be sure her students were not left unattended at any time, evidence was adduced that subsequent to these instructions, Petitioner failed to improve her performance sufficiently.  (Pet.  Exs.  7, 10, 11, 13, 15-18; Resp.  Exs.  3, 5-9).  The cited exhibits are principal's visitation records and letters to Petitioner from the principal dated from January 1980 through January 1981, describing incidents observed by the principal and Ms.  Grays, teaching specialist, wherein Petitioner's students were found to be unattended or engaging in undisciplined and inappropriate behavior in the classroom or in the hall.

Petitioner was notified by letter of March 13, 1981, from Billy Reagan, General Superintendent of Respondent district, of the proposed termination of her employment at the end of the school year pursuant to the following sections of the Texas Education Code:

§13.109(4) Repeated failure to comply with official directives and established school board policy.

§13.110(1) Inefficiency or incompetency in performance of duties.

On or about March 16, 1981, Petitioner requested a hearing on her proposed termination before the Teacher Hearing Committee; that hearing was held on June 3, 1981, and lasted over nine hours.  The committee heard testimony from Petitioner's principal, two other administrators, two teachers from Petitioner's school, and from Petitioner.  The committee voted to adopt the recommendation to terminate Petitioner's employment for "repeated failure to follow official directives" and "inefficiency and incompetency in the performance of duties." (Resp.  Ex.  1, pp.  4, 5-1, 7-1, 2).

Hurdle admitted in testimony that Petitioner's Exhibit 5, the assessment of November, 1980, was not produced at Petitioner's local hearing by the choice and decision of the administration and its attorneys.  (Tr.  267).

On June 17, 1981, Petitioner appealed the teacher committee's decision to the Board of Trustees and was given a Board hearing on August 6, 1981.  The hearing was limited to the transcript before the teacher committee and oral argument.  The Board accepted the recommendation of the committee and voted to terminate Petitioner's employment at the end of the school year.  (Resp.  Ex.  1, pp.  8-10, 12, 13).

Considerable other evidence was presented with regard to Petitioner's competence, specifically her instructional methods and whether or not she adhered to the established schedule, and regarding the propriety of conducting two pre-assessments, but since this case may be disposed of on the basis of Petitioner's failure to follow administrative directives, it is unnecessary to discuss this evidence, and no findings are rendered with regard to these matters.

On December 29, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner has been employed by Respondent for the past twenty-two years as an elementary school teacher, and was so employed during all times in question herein.

2.  On or about March 13, 1981, Petitioner was notified by Superintendent Reagan of the proposed termination of her employment at the end of the school year, based on her alleged "Repeated failure to comply with official directives and established school board policy, inefficiency or incompetency in performance of duties." (Resp.  Ex.  1, p.  3-1).

3.  On June 3, 1981, a hearing was held before a Teacher Hearing Committee, at Petitioner's request.  The committee adopted the superintendent's recommendation to terminate based on Petitioner's repeated failure to comply with official directives and Petitioner's inefficiency or incompetency in the performance of duties.  (Resp.  Ex.  1, p.  7-1, 7-2).

4.  On August 6, 1981, Respondent's Board of Trustees acted to adopt the recommendation of the Teacher Hearing Committee and terminated Petitioner's employment as of the end of the 1980-81 school year.  (Resp.  Ex.  1, p.  13).

5.  Evidence adduced at the hearing before the Commissioner establishes that subsequent to receiving specific directives from her principal to control her behavior at staff meetings, to attend staff meetings in their entirety, to maintain better discipline in the classroom and to supervise her students at all times, Petitioner failed to follow these directives and continued to engage in disruptive behavior during staff meetings, failed to attend staff meetings in their entirety, failed to maintain adequate discipline in her classroom, and left her students unattended.  (Pet.  Exs.  7, 9-13, 15-18; Resp.  Exs.  3-9; Tr.  52-3, 189-91, 198-200, 204-06.)

Discussion
Petitioner has urged the following points on appeal to the Commissioner:

Petitioner's first point relates to the propriety of pre-assessing Petitioner's performance in December of 1980, after a pre-assessment was performed just one month earlier in November.

Petitioner argues that the second pre-assessment violated district policy by denying Petitioner the full four month's opportunity allowed by policy to implement her growth plan.  Petitioner also alleges that the failure of the district to produce the first and most favorable pre-assessment at the hearing before the Teacher Hearing Committee deprived the committee of evidence demonstrating Petitioner's competence and constituted a violation of due process and of district policy.

Finally, Petitioner argues that there was insufficient evidence on which the Teacher Hearing Committee could base its finding of incompetence, and that the Respondent's action terminating Petitioner was consequently arbitrary and capricious.

The record establishes that Petitioner was repeatedly warned to cease her disruptive behavior at staff meetings, to make arrangements to attend such meetings in their entirety, and to maintain better control and supervision of her students in the classroom and in the hallways.  A preponderance of the evidence regarding these matters indicates that Petitioner failed to follow these administrative instructions.

A finding that a teacher repeatedly failed to comply with official directives is sufficient, in itself, to support termination pursuant to §13.109(4) of the Texas Education Code.  It is, therefore, unnecessary to reach the question of whether the charge of incompetence was supported by the evidence.

As for Petitioner's charge that the district denied her due process by failing to produce the November pre-assessment for consideration by the teacher committee, this document was available and considered at hearing before the Commissioner and does not change the outcome of this appeal.  Any violation of Petitioner's due process at the local hearing thus did not harm Petitioner, and was cured by full consideration of the evidence at this hearing.

Similarly, it is unnecessary to determine whether Respondent violated its own policies in reassessing Petitioner a second time in December, in light of the dispositive finding that Petitioner repeatedly failed to comply with official directives.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The preponderance of the evidence supports the charge that Petitioner repeatedly failed to comply with official directives.

2.  Pursuant to §13.109(4), Texas Education Code, a teacher may be discharged upon the finding that the teacher repeatedly failed to comply with official directives.

3.  Any alleged violation of due process occasioned by Respondent's failure to produce the November pre-assessment document at the local hearing was cured when such evidence was introduced and fully considered at a subsequent hearing before the Commissioner.

4.  It is unnecessary to consider Petitioner's claim that there was insufficient evidence to support the local finding that Petitioner was inefficient and incompetent, in light of the finding that Petitioner did fail to comply with official directives.

5.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 15th day of March, 1983

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 15th day of March, 1983, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 11 day of JUNE, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 9th day of JULY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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