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DECISION OF THE COMMISSIONER
Statement of the Case
Elizabeth Tyler, Petitioner, appeals from the decision of the Galveston Independent School District, Respondent, affirming the decision of its career ladder committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner is represented by Truman W.  Dean, Jr., Attorney at Law, Houston, Texas.  Respondent is represented by Edward H.  Schwab, Attorney at Law, Galveston, Texas.

On May 29, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 24, 1986.  No reply to the Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Galveston Independent School District (GISD) denied Petitioner Elizabeth Tyler placement on level two of the career ladder for the 1984-85 school year.  (Petition for Review [PFR]; Response to PFR).

2.  Petitioner was denied placement because she failed to have ratings of satisfactory or above on each observed category in a previous evaluation.  (PFR; Response to PFR).

3.  In July of 1983, and before the filing of the present Petition for Review, Petitioner appealed the decision of Respondent to reduce her to probationary contract status.  That appeal was granted by the State Commissioner of Education on November 13, 1984.  (PFR; Response to PFR).

Discussion
On November 13, 1984, the State Commissioner of Education granted the appeal of Elizabeth Tyler from a decision of the Galveston Independent School District to reduce her status.  As grounds for the reduction the school district relied on Tex.  Educ.  Code Ann.  §13.110(1) (1972), since amended, which permits a school district to return a teacher to probationary contract status when the teacher has manifested incompetency or inefficiency in the performance of duties.  In granting the appeal, the State Commissioner of Education ruled that the decision to reduce Petitioner's employment to probationary status was not based on good cause.

In the present appeal, Petitioner Elizabeth Tyler claims that Respondent acted arbitrarily, capriciously, and in bad faith in failing to place Petitioner on level two of the career ladder for the 1984-85 school year.  Referring to her previous successful appeal to the Agency, Petitioner specifically alleges in her present appeal that "[a]lthough Respondent purported to recognize its error in reducing her status, Respondent did not completely expunge the effects of its erroneous decision from Petitioner's personnel file.  As a result, the subsequent denial of career ladder placement was made in bad faith."

All parties agree that the present appeal turns on the question of whether Petitioner's records were properly expunged after the granting of Petitioner's previous appeal.

It should be noted at the outset that there is no order from the Agency requiring Respondent to expunge the records of Petitioner as a result of her successful appeal.  The question of precisely which record, if any, should be expunged is therefore before the Agency for the first time.  Having carefully reviewed the Commissioner's Decision in the previous appeal, it is clear that Respondent was under no duty, express or implied, to expunge the substance of any of Petitioner's previous evaluations, or to disregard them in making career ladder decisions.  The Decision of the Commissioner makes clear that the prior appeal was granted, not because the school district's evaluation of Petitioner's teaching performance was flawed, but rather because there was an "absence of a showing that the teacher [had] been advised of [her] deficiencies and either [could] not or [would] not overcome them" (emphasis supplied).  The decision expressly avoided any judgment as to whether Petitioner was "competent or incompetent, efficient or inefficient." Tyler v.  Galveston Independent School District, No.  132-R1b-783 (Comm'r Educ., Nov.  1984).

While it is true that the above-referenced Decision of the Commissioner finds that Petitioner improved her performance in certain areas, it does not follow from this that particular written evaluations of Petitioner's performance were erroneous, or that they should be expunged.  In all events, it is clear that, in the previous appeal, the substance of the evaluations of Petitioner was not at issue; rather, the issues were (1) whether the acknowledged deficiencies in Petitioner's teaching performance were sufficiently substantial to justify demotion, and (2) whether the school district followed proper procedures in demoting Petitioner.

Exceptions to Proposal for Decision
Petitioner's Exception No.  1 refutes itself.  "The Commissioner's decision clearly indicated that the district was hasty in its decision to return Petitioner to probationary contract status.  The evaluation was part of that process.  Thus, it should have been expunged."

What is "clear" is that Petitioner's conclusion above does not follow from his premise, nor has he cited any evidence to bolter his conclusion.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Galveston Independent School District did not act arbitrarily and capriciously or in bad faith in using the evaluations of Petitioner in determining her eligibility for placement on level two of the 1984-85 career ladder.

2.  Petitioner's appeal should be denied.

Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Officer, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 3rd day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER EXTENDING TIME FOR CONSIDERATION
OF MOTION FOR REHEARING
COMES NOW the undersigned and hereby EXTENDS the time to FEBRUARY 2, 1987 for consideration of the Motion for Rehearing in the above-styled and numbered matter; and, for cause would show that this extension is not for the purpose of delay but rather, to allow the Commissioner of Education time for due consideration to matters of record.

SO ORDERED.

SIGNED AND ENTERED the 15th day of DECEMBER, 1986.

___________________________

JOAN HOWARD ALLEN

DIRECTOR OF HEARINGS AND APPEALS
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 19th day of December, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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