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DECISION OF THE COMMISSIONER
Statement of the Case
Charles S.  Ripley, Petitioner, appeals from the decision of the Board of Trustees of Harrold Independent School District, Respondent, denying Petitioner placement on level two of the career ladder.

Petitioner is represented by Craig Underwood, Attorney at Law, Austin, Texas.  Respondent is not represented by legal counsel.  The Hearing Officer assigned by the State Commissioner of Education is Mark W.  Robinett.

No hearing was held before the State Commissioner of Education, because the relevant and material facts are not in dispute.  By letter to the parties dated October 29, 1985, the Hearing Officer set forth the facts which appeared to be undisputed from a review of both parties' pleadings and requested that any dispute concerning any of those facts be set forth to the Hearing Officer in writing by November 15, 1985.  The parties were further advised that, if neither party disputed the facts as set forth in that letter, those facts would be taken as true and a Proposal for Decision would be issued on that basis.  Neither party notified the Hearing Officer of any such dispute.

On November 22, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that this appeal be remanded to the Board of Trustees of Harrold ISD for the purpose of placing Petitioner on the step of the career ladder he would have been placed on had the district originally placed two teachers on level two of the career ladder.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on December 17, 1985.  Petitioner's Reply to Respondent's Exceptions was filed on January 15, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Harrold ISD allocated $3,900 as career ladder supplement funds for the 1984-85 school year.

2.  The principal and superintendent of Harrold ISD were the only members who served on the committee that determined teacher eligibility to enter Level II for the 1984-85 school year.  No teacher was appointed to the career ladder committee.

3.  Three teachers in the district, including Petitioner, had the years of experience and education required to enter Level II.

4.  The principal and superintendent, serving in their capacity as committee members, reviewed the performance evaluations of the eligible teachers and made the decision to place one teacher on career ladder Level II.  That teacher received a career ladder supplement in the amount of $2,000.00.

5.  Petitioner was not placed on Level II of the career ladder.

Discussion
The Career Ladder Act
In 1984, the legislature enacted, as part of House Bill 72, the Career Ladder Act.  Tex.  Educ.  Code Ann.  §§13.301 - 13.323 (Vernon Supp.  1984).  The Act provides that teachers may be placed on one of four career ladder levels.  Those teachers placed on levels two, three, and four are entitled to a salary supplement ranging from a minimum of $1,500 to a maximum of $6,000.  Tex.  Educ.  Code Ann.  §16.057 (Vernon Supp.  1984).  During the first school year (i.e.  1984-85) in which the Act was in effect, teachers were eligible for placement only on levels one and two of the career ladder.  Acts 1984, 68th Leg., 2nd C.S., p.  354, ch.  28, art.  III, part A, §5.

Placement on level two is generally governed by §13.308 of the Act, which reads, in its entirety, as follows:

§13.308.  Level Two Entry

To enter level two, a teacher must have at least performance exceeding expectations during the preceding year and satisfactory performance the other year(s), hold a level two certificate, and must have:

(1) a B.A.  or B.S.  degree, three years of teaching experience, and nine semester hours of higher education course work or 135 hours of advanced academic training or an equivalent combination so that one semester hour of higher education course work is equivalent to 15 hours of advanced academic training; or

(2) an M.A.  or M.S.  degree in the subject taught and two years of teaching experience.

(Emphasis added).  The performance criteria (i.e., "exceeding expectations" and "satisfactory") referred to in this section relate directly to §13.304, which requires school districts, effective September 1, 1984, to evaluate teacher performance as "unsatisfactory," "below expectations," "satisfactory," "exceeding expectations," or "clearly outstanding."

Few school districts used appraisal forms prior to H.B.  72 which contained these exact (or equivalent) five categories.  Many districts, for example, employed appraisals containing only two or three categories, with the highest rating being "satisfactory." These appraisal forms were sufficient to comply with Tex.  Educ.  Code Ann.  §21.202 (Vernon Supp.  1984), pertaining to the nonrenewal of term contracts, but they were entirely inappropriate for the purpose of determining whether a teacher's performance exceeded expectations, thus entitling the teacher to placement on level two of the career ladder pursuant to §13.308.  The legislature, therefore, included, in art.  III, part A, §5, the following provisions for the 1984-85 school year:

(a) Any teacher may be assigned to level two who meets the experience and education requirements of subsections (1) and (2) of §13.308;

(b) The performance criteria set forth in §13.308 are not prerequisites to placement on level two.  Rather, a teacher's placement is determined by a committee, exercising its best judgment, using "past performance as a criterion" (emphasis added); and

(c) the committee, appointed by the school district, "shall include one principal, one person from central administration who has direct responsibility for personnel, and one other administrator.  This three-member committee shall designate two teachers as level two teachers who shall then become members of the committee for purposes of review of all remaining teachers."

In connection with the above statutory provisions, the State Board of Education adopted, effective June 7, 1985, 19 Tex.  Admin Code §149.71(c)(1), concerning the selection process for the 1984-85 school year.  Subsection (E) of §149.71(c)(1) reads, in its entirety, as follows:

In school districts that do not employ three administrators, the superintendent and any other administrator, if any, shall select at least one but not more than two level two teachers to serve on the selection committee.  The committee shall consider all remaining teachers for placement on level two.

Petitioner's Complaint
Petitioner asserts that the school district acted arbitrarily and capricously by failing to name a teacher or teachers to the career ladder committee, as required by art.  III, part A, §5.  The district's position, set forth in Paragraph II of its Response to the Petition for Review, is as follows:

In absence of specifics of rule 149.71 where Harrold ISD is allotted money for only one teacher at the maximum amount or two teachers at the lesser amount, the rule does not spell out whether the first selection would be included on the committee for the decision of the dollar awarded, which would in effect decide if there could be more teachers placed on Level II.  Whether our interpretation of rule 149.71 is correct is not the point.  The point is that the decision was found not to be arbitrary, capricious, or in bad faith as defined by the courts.  The process was carried out.  One teacher was placed on the career ladder Level II according to the criteria in the law.  Other teachers were not placed on Level II according to criteria in the law and money allotted.

Section 13.319 of the Career Ladder Act reads, in its entirety, as follows:

§13.319.  Finality of District Decision

A decision of the school district is final and is subject to appeal only if the decision of the district was arbitrary and capricious or made in bad faith.

This language refers to the placement decision itself.  It ensures that the subjective judgment of the local decision-maker as to a particular teacher's merit will not be lightly disregarded.  It requires the State Commissioner of Education to defer to the judgment of the local decision maker on any placement where that decision maker acted in good faith, upon due consideration, and where there is room for two opinions, however much it may be believed that an erroneous conclusion was reached.  See Wagoner v.  City of Arlington, 345 S.W.2d 759, 764 (Tex.  Civ.  App.  - - Austin), rev'd on other grounds, 571 S.W.  2d 859 (Tex.  1978); Koehlor v.  Bryan ISD, No.  039-R3-1184, p.  9 (Comm.  Educ., Nov.  1985).

In other words, §13.319 was intended to restrict the scope of review as to the wisdom of a particular placement.  It was not intended to restrict a teacher's right, pursuant to §11.13 of the Education Code, to appeal from actions of the school district that are not in compliance with the Career Ladder Act or the Agency's regulations, simply because the district, in good faith, interpreted the Act or the applicable regulation in a manner that could not be characterized as "arbitrary and capricious." Petitioner's claim that the school district did not comply with the requirements of the Act must, therefore, be considered.

The problem in this case obviously stems from the fact that the school district had $3,900 to use for career ladder purposes.  An extra hundred dollars would have left it with no excuse for failing to place two teachers on the career ladder at the full $2,000 supplement, either as the two teacher members of the committee (with nothing further to decide, inasmuch as they would have received the district's entire career ladder allotment) or as one member of the committee and one teacher placed on level two by a committee composed of the two administrators and the other teacher.  Another six hundred dollars would have allowed the district to fully fund the career ladder, by giving all three teachers eligible for level two $1,500, the minimum supplement that can be given level two teachers pursuant to §16.057 (c)(1) of the Education Code.

However, the district did not allot an extra one hundred or six hundred dollars for the career ladder.  Accepting the reality that it had only $3,900 with which to work, the issue is whether (a) the district could place only one teacher on level two and give that teacher a $2,000 supplement, leaving the district without enough money to fund an additional $2,000 supplement, or (b) the district was required to place two teachers on the career ladder, inasmuch as it had the funds to award two supplements of at least $1,500 each.

Normally, a district that does not have adequate funds to award the maximum career ladder supplement to every teacher eligible for the supplement has the right to determine for itself whether to award the maximum amount to as few teachers as possible or a lesser amount to as many teachers as possible (as long as the lesser amount is not below the statutory minimum).  The only exception to this general rule is contained in art.  III, part A, §5 pertaining to the 1984-85 selection process, wherein the legislature requires the administrators on the committee to "designate two teachers as level two teachers who shall then become members of the committee for purposes of review of all remaining teachers." (Emphasis added).

The school district cannot be required, even by statute, to do an impossible act, such as naming three administrators to a committee when there are only two administrators in the district, or awarding two teachers career ladder supplements when it only has enough money for one supplement.  However, the school district in the present case had enough money to comply with the statutory requirements that (a) two teachers be placed on level two, and (b) each receive a supplement of not less than $1,500.  The district was, therefore, required to place two teachers on level two of the career ladder.

Section 149.71(c)(1)(E) of the State Board of Education regulation does allow a district with fewer than three administrators to place only one teacher on the career ladder selection committee.  The validity of that rule is not challenged here.  However, that rule does not suggest that fewer than two teachers may be placed on level two; it merely allows the selection committee to function with only three members - - i.e., two administrators and one teacher.

Conclusion
The legislature has specifically provided that, for the 1984-85 school year, the three administrators appointed to a district's career ladder committee must designate two teachers as level two teachers.  A district that does not have three administrators, such as Respondent, may, pursuant to State Board of Education regulation, appoint two administrators to the committee, and those administrators may designate one or two teachers as level two teachers, who shall serve with them on the committee.  The committee as then composed considers all remaining teachers for placement on level two of the career ladder, taking into account the funds available; but in no event may fewer than two teachers be placed on level two of the career ladder if the district has two teachers eligible for level two and at least $3,000 available for career ladder supplements.

This matter should, therefore, be remanded to the Board of Trustees of Harrold ISD for the purpose of considering Petitioner's request to be placed on level two of the career ladder.  It should be noted that this remand in no way implicates the rights of anyone else.  It does not mean that the teacher already placed on level two and given a $2,000 supplement should lose any of that supplement, or that the other teacher who was eligible for but not placed on level two who failed to appeal that placement must be reconsidered.  It means only that Petitioner should be placed on the career ladder level he would have been placed on if the district had originally placed two teachers on level two - - whether the selection of the second level two teacher would have been made by the district's two administrators or by the administrators and the first teacher designated as a level two teacher.  If Petitioner would have been placed on level two then, he should be placed on level two now.  If he would not have been placed on level two then, he is not entitled to placement on level two now.  It should not need to be stressed that the decision on remand must be made in good faith and based on reasonable criteria.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  During the 1984-85 school year, all school districts were required to place at least two teachers on level two of the career ladder unless, for some reason, it was impossible to do so.

2.  Harrold Independent School District was required to place two teachers on level two of the career ladder for the 1984-85 school year.

3.  This appeal should be remanded to the Board of Trustees of Harrold ISD for the purpose of placing Petitioner on the step of the career ladder he would have been placed on had the district originally placed two teachers on level two of the career ladder.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be REMANDED to the Board of Trustees of Harrold ISD for the purpose of placing Petitioner on the step of the career ladder he would have been placed on had the district originally placed two teachers on level two of the career ladder.

SIGNED AND ENTERED this 19th day of September, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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