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DECISION OF THE COMMISSIONER
Statement of the Case
Melvin D.  Ammerman, Petitioner, appeals the decision of the Seguin Independent School District Board of Trustees, Respondent, denying him placement on level two of the career ladder for the 1984-85 school year.

The Hearing Officer initially appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision was Mark W.  Robinett; Cynthia D.  Swartz was subsequently appointed as substitute Hearing Officer.  Petitioner appeared pro se.  Respondent was represented by Jack Frels, Attorney at Law, Seguin, Texas.

On January 16, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED and this cause REMANDED to the school district for the purpose of considering Petitioner's placement on the career ladder for the 1985-86 school year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a vocational teacher by Respondent during the period in controversy.  (Tr.  p.  9).

2.  Petitioner applied for placement on level two of the career ladder for the 1984-85 school year.  In a letter dated May 24, 1985, the Career Ladder Committee notified Petitioner that he was not eligible for career ladder level two because his evaluations "did not have all "S" [Satisfactory] for the proper number of years." (Resp.  Ex.  2).

3.  Petitioner appealed this decision and was afforded a hearing before the Board of Trustees on June 11, 1985.  (Tr.  p.  38, Resp.  Ex.  7).

4.  At this hearing, the Vocational Director, Wilbur Hull, addressed the Board and informed them that, during the 1982-83 and 1983-84 school years, the evaluation form was used as an instrument for program improvement and that at the time of these evaluations, he had asked his teachers to check areas to work toward for improvement.  Those areas which were marked (S) "satisfactory" were then changed to (N) "needs improvement" at the teacher's direction.  (Tr.  pp.  46-47, Pet.  Ex.  5).

5.  At that time, Respondent instructed the Career Ladder Committee to review the "Ns" and amend the evaluation to indicate "Ns" within the realm of the teacher's control and those "Ns" outside the teacher's control.  (Tr.  p.  51).

6.  The Career Ladder Committee reconsidered Petitioner's evaluation under the mandate given by the Board and thereafter, recommended to the Board that Petitioner's appeal be denied.  (Tr.  p.  51, Resp.  Ex.  7).

7.  The Career Ladder Committee considered the "Ns" in the area of textbooks and materials on Petitioner's evaluation as outside the teacher's control.  However, the Committee felt that the "Ns" in the areas of adequate lesson plans and informing parents of a student's progress were within the teacher's control, even though these teachers were told by their vocational director to place "Ns" on the evaluation by any area that the teacher felt could be improved.  (Tr.  pp.  53-54).

8.  The Respondent adopted the Career Ladder Committee's recommended denial.  (Tr.  p.  51-52).

Discussion
Petitioner raises two points of error.  However, the issue regarding the "Ns" on Petitioner's evaluation is dispositive of the case.

Petitioner contends that the Board's adoption of the Career Ladder Committee's determination that Petitioner had "Ns" on his evaluation that were within his control, and that these "Ns" made him ineligible for career ladder, was arbitrary and capricious.  Since these "Ns" were placed on the evaluation by Petitioner as areas in which he could improve, Petitioner asserts that these "Ns" are not reflective of his performance, but rather, merely were placed as a target area for improvement by the teacher.

This statement is substantiated by Petitioner's Vocational Director, Wilbur Hull, who appeared before the Board and explained that during the 1982-83 and 1983-84 school years, the evaluation form was utilized as an instrument for program improvement.  Wilbur Hull stated that "[A]t the time of his evaluation I asked Mr.  Ammerman to discuss with me and check areas to work toward improvement.  These were the areas which were marked (S) satisfactory and then changed to (N) needs improvement." (Pet.  Ex.  5).  Consequently, Petitioner would have had all satisfactories on his evaluation if he had not placed "Ns" on some items contained in his evaluation.

Even though this was brought to the Career Ladder Committee's and Respondent's attention, the Respondent still found Petitioner ineligible for career ladder level two placement based upon these "Ns." The Board's action in failing to fully acknowledge that the "Ns" did not constitute an assessment of Petitioner's performance on his 1982-83 and 1983-84 evaluations was arbitrary and capricious.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent's use of the "needs improvement" (N) on Petitioner's 1982-83 and 1983-84 evaluations to exclude Petitioner from placement on level two of the career ladder for the 1984-85 school year was arbitrary and capricious.

2.  Petitioner's appeal should be GRANTED and this cause REMANDED to the school district for the purpose of considering Petitioner's placement on the career ladder for the 1984-85 school year.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and this cause REMANDED to the school district for the purpose of considering Petitioner's placement on the career ladder for the 1984-85 school year.

SIGNED AND ENTERED this 10th day of April, 1987.

___________________________

W.  N.  KIRBY
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