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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing and Petitioner's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  24th  day of  February  , 1985.

________________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Petitioner, Sandra Lee, brings this appeal from an action by the Respondent, Board of Trustees of Alief Independent School District, to uphold the administration's decision to deduct some $2,560 from the Petitioner's pay checks for the months of May - August, 1983 due to an accounting error by the district.

A hearing was held on May 7, 1984, before Rebecca M. Elliott, the Hearing Officer appointed by the Commissioner of Education.  Petitioner appeared represented by Truman W. Dean, Attorney at Law, Houston, Texas.  Respondent is represented by Jeffrey L. Rogers, Attorney at Law, Houston, Texas.

On August 22, 1984, a Proposal for Decision was issued recommending that Petitioner's appeal be granted to the extent that she be allowed to recover the difference between the amount she actually received and the amount she should have from May through August 1983.  Respondent filed its Exceptions to the Proposal on September 11, 1984.  Petitioner filed a Response to those Exceptions on September 17, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that Petitioner was employed as a teacher under written contract by Respondent during the 1980-81, 1981-82, and 1982-83 school years.  (Tr. 8).

2. Before coming to work for Respondent, Petitioner had worked as a research scientist in the medical profession and had not worked on a contract basis before.  (Tr. 47-48).

3. It is uncontested that Petitioner's salary was not stated in her contract but was reflected in a Personnel Action Sheet referenced in the contract.  Pertinent parts of clause 2 of the contract are set forth below:

2. The Employer hereby agrees to pay to the Teacher, for services rendered by the Teacher pursuant to this contract, the sum on the Alief Salary Schedule in accordance with his/her degree and years of experience for the school year or portion thereof to which this contract applies.  Said salary as noted on the Personnel Action Sheet for the current school year shall be paid in equal installments.

(See Hearing Officer's Exhibit 2; Joint Exhibit 3, Attachment A).

4. Petitioner understood and agreed that she was to be paid according to the Alief Salary Schedule based on her years of experience and degree.  (Tr. 20).

5. Petitioner received a copy of her Personnel Action Sheet in August each year that she was employed.  (Tr. 12).  She received the District Salary Scale sometime after she received the Action Sheet.  (Tr. 34-35).

6. For the 1980-81 school year, Petitioner was paid $13,400 in accordance with the Alief salary schedule for her degree and years of experience.  (Tr. 8).

7. For the 1981-82 school year, Petitioner was overpaid $2,310.  $15,505 was the amount indicated on the salary schedule for her degree and experience; however, $17,815 was the amount reflected on her Personnel Action Sheet.  (Tr. 8; Joint Ex. 3, p. 5).

8. Petitioner was not surprised by the over $4,000 increase between her first and second year of teaching because of the low starting salary for teachers and the publicity concerning pay raises for teachers.  (Tr. 37, 39).

9. Petitioner's 1982-83 Personnel Action Sheet stated that she would receive a salary of $20,160; however, the Alief salary schedule indicates that $17,600 was the appropriate salary for a teacher with Petitioner's experience.  (Tr. 8; Joint Ex. 3).

10. The salary discrepancy resulted when the wrong number of years of total teaching experience was input into the district's computer, giving Petitioner credit for an additional four years of teaching experience.  (Tr. 14, 16-17, 52).  The error was not caused by any misrepresentation by Petitioner but was a simple human error.  (Tr. 19, 52).

11. Petitioner acknowledged that the salary amounts on her 1981-82 and 1982-83 Personnel Action Sheets were the result of a mistake.  (Tr. 21).

12. Although the error was evident from Petitioner's Personnel Action Sheet, neither party was aware of the discrepancy until the salary error was detected in 1983 by the Texas Education Agency during a state audit.  (Tr. 13, 51).

13. Petitioner was notified of the error by Mr. Flowers, Respondent's Deputy Superintendent for Personnel and Administration, on April 27, 1983.  (Tr. 13).  She was told that, beginning May 15, 1983, her salary would be cut by 44% for the remainder of the 1982-83 school year.  (Tr. 14).

14. Petitioner requested that she be allowed to have a smaller amount deducted each month over a longer period of time in order to avoid a financial burden because she was a single parent and would be unable to meet her financial obligations.  (Tr. 17, 18, 29).  Mr. Flowers refused her request because of Respondent's policy of correcting the error during the same contract year in which the discovery was made.  (Tr. 29).

15. Petitioner's salary was reduced by approximately $400 semi-monthly during the next four months.  (Tr. 8, 41, 56).

16. Petitioner, a single parent, obtained a loan from her family in order to support herself and her child and to meet her financial obligations.  (Tr. 17, 28).

17. Petitioner materially changed her position to her prejudice as a result of the district's mistake, inasmuch as she was required to obtain a loan in order to support herself and her child and to meet her financial obligations when the school district withheld the amount overpaid during the first eight months of the school year from her salary during May through August of 1983.

Discussion

The first issue to be resolved centers around the salary Petitioner should have received for the 1982-83 school year.  At issue is the meaning to be given clause 2 of the employment contract, set forth in Finding of Fact No. 3.

Petitioner asserts in her brief that the Personnel Action Sheet is incorporated by reference in the contract.  The 1982-83 Personnel Action Sheet indicates that $20,160 was to be paid Petitioner, and Petitioner contends that she in good faith accepted that offer and performed accordingly.  Petitioner views Respondent's actions as an attempt to unilaterally change the contract.  Respondent contends that the parties intended for the salary to be derived from the district salary schedule according to the teacher's years of experience and degree and for that amount to be merely noted on the Action Sheet.

The language of the contract itself is unambiguous.  Although a reference is made to the Personnel Action Sheet, it appears to be more of an accounting method than contractual.  Clearly, Respondent intended to pay Petitioner according to her degree and years of experience and no more; Petitioner admitted that the salary amount on her Personnel Action Sheet was the result of a mistake.  (See Finding of Fact No. 11).  "It is the general rule of the law of contracts that where an unambiguous wording has been entered into between the parties, the court will give effect to the intention of the parties as expressed or as is apparent in the wording." City of Pinehurst v. Spooner Addition Water Company, 432 S.W.2d 515, 518 (Tex. 1968).  In Citizens National Bank in Abilene v. Texas Pacific Railroad Company, 150 S.W.2d 1003, 1006 (Tex. 1941), cert. denied, 314 U.S. 656 (1941), Justice Critz noted that "[c]ourts do not resort to arbitrary rules of construction where the intention of the parties is clearly expressed in unambiguous language." The words of the contract are not vague or misleading; a subsequent event created the confusion.

Here, the incorrect salary amount as noted on the Personnel Action Sheet was the result of a "human" error.  (Finding of Fact No. 10).  A clerical mistake was made in "inputting" Petitioner's years of experience into the computer used by Respondent in maintaining records.  According to the contract between the parties and Respondent's salary schedule, the proper salary amount for Petitioner was the amount she ultimately received, $17,600.

The second issue stems from the fact that the contract provided that Petitioner would be paid her salary in "equal installments." (See Finding of Fact No. 3).  Since Respondent paid her twice a month, Petitioner was entitled to twenty-four equal semimonthly installments of approximately $733.34.  During the first eight months of the 1982-83 school year, Petitioner was paid in excess of that amount.  During the months from May through August, 1983, she received less than that amount, because the school district withheld the amount overpaid during the first eight months from her semimonthly payments, beginning May 15, 1984.

The issue is simple: was the school district entitled to recover the amount overpaid to Petitioner during the first eight months of the 1982-83 school year? In the initial Proposal for Decision issued in this cause on August 22, 1984, it was determined that, pursuant to Jasso v. Asherton ISD, No. 167-R7-879, p. 9 (Decision of the Commissioner, Oct. 1982), Petitioner was entitled to retain the amount of overpayment, because there was no evidence that she had knowingly taken advantage of the situation (i.e., she did not accept the incorrect amounts with the awareness that they were incorrect).

In its Exceptions to the Proposal (p. 7), however, the school district asserts for the first time that the overpayments to Petitioner were the result of a mistake of fact and that money paid under such a mistake may be recovered regardless of the fact that the mistake was due to negligence on the part of the person who made the payment.  Further, the district contends, the fact that the payee may have changed her position in reliance on the mistake, where the parties are equally innocent, is no defense to an action to recover the money paid.  In support of its position, the district cites Pasadena Associates v. Conner, 460 S.W.2d 473 (Tex. Civ. App. - - Houston [14th Dist.] 1970, writ ref'd n.r.e.); Hull v. Freedman, 383 S.W.2d 236 (Tex. Civ. App. - - Fort Worth 1964, writ ref'd n.r.e.); and Capital National Bank in Austin v. Wootton, 369 S.W.2d 475 (Tex. Civ. App. - - Austin 1963, writ dism'd).

A review of Respondent's cases indicates that its assessment is partly right, but partly wrong.  In Pasadena Associates, at 480, the court adopts the following language from 44 Tex. Jur. 2d, Payment §77, pp. 750-52:

It is a general rule that money paid under a mistake of fact, that is, an unconscious ignorance or forgetfulness of a fact, may be recovered.  This is true where, for example, by reason of such mistake a debt has been paid twice, or the amount paid was in excess of the amount due.  The reason for the rule is that the payee ought not to retain what in conscience does not belong to him as against the person to whom in conscience it does belong.

(Emphasis added).

In Hull, at 239, the same language is quoted, as well as the following language from the same section of Tex. Jur. 2d:

The mere fact that the mistake was due to negligence on the part of the person who made the payment will not preclude a recovery.  The payor may recover though he had the means of knowing the facts at the time where he did not have actual knowledge of them, unless the payment was made intentionally and in circumstances showing a determination to pay without choosing to investigate the facts.  Negligence in paying does not give the payee the right to retain what was not his due unless he was misled or prejudiced by the mistake.

(Emphasis added).

In Capital National Bank at 477, the same section is again cited.  In addition, however, the following principle is set forth, at 476:

The bank was guilty of negligence in overlooking the stop payment order and in paying appellee the amount of the check.  This negligence, however, is not shown to have injured appellee in any respect.  The duty was upon appellee to plead and prove his injury, if any, arising from appellant's negligence.

(Emphasis added).

The court ultimately concluded, at 477, that the bank was entitled to recover the payment it made by mistake, because "[a]ll equities, in our opinion, lie with the Bank.  It has, so far as this record discloses, committed a harmless act of negligence with a resultant loss of $276.60." (Emphasis added).

The school district also cites in its Exceptions (pp. 8-9), the case of Staats v. Miller, 243 S.W.2d 686, 687-88 (Tex. 1951), in support of its contention that it is entitled to recover the overpaid amount.  In particular, the district quotes the following language from that case:

Again, it has been declared that a cause of action for money had and received is less restricted and fettered by technical rules and formalities than any other form of action.  It aims at the abstract justice of the case, and looks solely to the inquiry, whether the Defendant holds money, which . . . belongs to the Plaintiff.  United States v. Jefferson Elec. Mgf. Co., 291 U.S. 386, 54 S. Ct. 443, 449, 78 L.Ed. 859.

(Emphasis Respondent's).  Staats, however, also contains the following language, not cited by the district:

The question, in an action for money had and received, is to which party does the money, in equity, justice, and law, belong.  All plaintiff need show is that defendant holds money which in equity and good conscience belongs to him.  58 C.J.S., Money Received, §4a, p. 913.

This language is consistent with the U.S. Supreme Court's entire quote in Jefferson Elec. Mfg. Co., which reads as follows:

[Money had and received] is often called an equitable action and is less restricted and fettered by technical rules and formalities than any other form of case, and looks solely to the inquiry, whether the defendant holds money, which ex aequo et bono belongs to the plaintiff.  It was encouraged and, to a great extent, brought into use by that great and just judge, Lord Mansfield, and from his day to the present, has been constantly resorted to in all cases coming within its broad principles.  It approaches nearer to a bill in equity than any other common law action.

(Emphasis added).

"Ex aequo et bono" means "in justice and fairness; according to what is just and good; according to equity and conscience." Black's Law Dictionary (5th ed.).

Additionally, in Pickett v. Republic Nat. Bank of Dallas, 619 S.W.2d 399, 400 (Tex. 1981), a payee was required to return money which it had been mistakenly paid, despite its argument that it had changed its position to its prejudice after receiving the money.  The Supreme Court's rationale was that

there was no summary judgment evidence that the Estate or Testamentary Trusts changed positions or assumed liabilities or obligations they would not otherwise have assumed.  The summary judgment evidence was an affidavit stating the money paid to the Estate had been paid out through the Testamentary Trusts.  A showing that the Estate no longer has the specific funds is not sufficient to raise a fact issue of prejudicial change of position.

Presumably, a showing that the payee (i.e., the estate) had changed its position to its prejudice as a result of the payor's mistake would have resulted in a decision in favor of the payee.

From these cases, it is concluded that someone who mistakenly pays money to someone else may generally recover that money, even if the payor was negligent and the payee innocent, unless it would be inequitable to require the return of the money.  Further, it will be considered inequitable to require the return of the money when the payee has changed his or her position to the payee's prejudice as a result of the payor's mistake.  Whether a payee has been so prejudiced will always depend on the facts of the particular case.  In the present case, the facts clearly demonstrate that Petitioner was prejudiced by the mistake, inasmuch as she ultimately incurred a liability (i.e., a loan) which she would not have incurred but for the district's mistake.  She should not, therefore, in conscience, have been required to return the amount she was overpaid during the first eight months of the 1982-83 school year.  She is, in conscience, entitled to recover the amount unilaterally deducted by the district from the salary to which she was entitled from May through August 1983.

Exceptions to the Proposal

In its Exceptions to the Hearing Officer's Amended Proposal for Decision the school district asserts, among other things, the following:

(1) That Petitioner did not change her position to her prejudice, because a loan is not a "liability" within the meaning of the cases relied on by the Hearing Officer, inasmuch as the loan was not taken out in reliance on the overpayment of salary.  The district further contends that "there is no evidence that Petitioner incurred any extra expenses in reliance on the overpaid salary." (Emphasis the district's).  In addition, the district notes that "there is no evidence in this record that Petitioner was required to pay anything for the loan, (i.e. interest) or that she was even required to repay it."

Petitioner's testimony was to the effect that, after the district began deducting amounts from her salary to "recoup the overpayment," she obtained a loan from her family to "tide her over." It is a fact of life that, in the real world, people who receive monthly paychecks arrange their financial affairs according to the amount they receive.  The most reasonable inference from the fact that Petitioner had to borrow money in order to "tide her over" when her paycheck suddenly began to shrink drastically is that she had indeed incurred expenses during the previous months that she would not have incurred but for the fact that she was overpaid during those months.  Further, there is no indication to the contrary, despite the fact that the school district had an opportunity to cross-examine Petitioner.  In addition, the fact that the money Petitioner received from her family was referred to as a "loan" indicates an obligation to repay the amount borrowed.  Again, there is no suggestion in the transcript to the contrary.  Finally, the fact that Petitioner was not required to pay interest on the loan means only that the school district is, therefore, not liable for any interest on the amount borrowed.

(2) That the disputed amount represents only 14.5% of Petitioner's annual salary, deducted over a four month period, and, thus, is not sizable enough to make it inequitable to require repayment.  Percentages aside, $2,500 is a significant amount to virtually anyone living on a teacher's salary - - especially a single parent.  If Petitioner were independently wealthy, the outcome might well be different.  However, under the circumstances of this case, it would not be equitable to burden Petitioner with atoning for the district's mistake.

(3) That the hearing officer failed to take into account the equities in favor of the district, i.e. (a) Petitioner was not legally entitled to be overpaid; (b) Petitioner was also overpaid during the 1981-82 school year, and the district has not attempted to recover the amount overpaid during that year; (c) Petitioner was offered the opportunity to repay the district over an eight month period, which "would have caused Petitioner no hardship whatsoever" and would have made a loan from her family unnecessary; and (d) Petitioner was at all times in a position to discover the error in her pay.

Suffice it to state that (a), (b) and (d) have been taken into account, and they simply fail to outweigh the equities which favor Petitioner.  As for consideration (c), it is not an equity in the district's favor.  Repaying the district over an eight month period (rather than four) can hardly be said to be "no hardship whatsoever." Further, owing the money to the district would be no less a hardship for Petitioner than owing it to her family.  The hardship stems not from the terms of repayment and to whom the repayment is made, but from having to make the repayment at all.

(4) That a decision in favor of the school district is "obviously mandated" by Jasso v. Asherton Independent School District, No. 167-R7-879 (Comm. of Education, Oct. 1982).  In Jasso, at 9, it was held that the burden of the district's mistake in inadvertently paying a teacher at the wrong pay grade could not be shifted to the teacher "in the absence of any showing that the [teacher] knowingly took advantage of the situation." The district argues that Petitioner in this case "knowingly took advantage of the situation," because "she understood and agreed that she was to [be] paid according to the Alief salary schedule based on her actual years of experience and degree." The fact that she understood that she was to be paid according to her experience and degree, however, does not mean that she was aware that the district had made a mistake and was overpaying her.  (See Finding of Fact No. 12).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The 1982-83 contract between the parties provided that Petitioner be paid according to the district salary scale.

2. According to the district scale, Petitioner should have been paid $17,600 in equal installments for the 1982-83 school year.

3. By mistake, Respondent overpaid Petitioner during the first eight months of the 1982-83 scchool year.

4. Petitioner materially changed her position to her prejudice as a result of those overpayments; therefore, the school district was not entitled to recover the amount overpaid.

5. Petitioner's appeal should be GRANTED to the extent that she be allowed to recover the difference between the amount she actually received and the amount she should have received (i.e., four-twelfths (4/12) of $17,600) from May through August 1983.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED to the extent that she be allowed to recover the difference between the amount she actually received and the amount she should have received (i.e., four-twelfths (4/12) of $17,000) from May through August 1983.

SIGNED AND ENTERED this  10th  day of  January  , 1985.

________________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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