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Statement of the Case

Alicia M. Guerrero, Petitioner, brings this appeal from an action of the Board of Trustees of the McAllen Independent School District (MISD), Respondent, regarding her employment status with the district.

A prehearing conference was conducted before Rebecca M. Elliott, the Hearing Officer appointed by the State Commissioner of Education, at which time the parties agreed to file stipulations of fact pertinent to the dispute in the above-referenced cause.  In addition to the agreed stipulations of fact, the parties have also submitted by agreement all exhibits and testimony received at the local board hearing held on September 12, 1983 and continued on October 10, 1983.  Respondent has further moved that the appeal be dismissed for failure to file Notice of Appeal in a timely manner and that, by summary judgment, the decision by Respondent Board of Trustees be upheld.  Petitioner has opposed both motions.

By agreement of the parties, no evidentiary hearing has been conducted by the Commissioner of Education.  Accordingly, the decision is rendered on the basis of the papers on file in this case.

Petitioner is represented in this appeal by Mr. Ed Stapleton, Attorney at Law, Brownsville, Texas. Respondent is represented by Mr. Travis Hiester, Attorney at Law, McAllen, Texas.

On March 26, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  On May 13, 1985, Petitioner filed Exceptions to the Hearing Officer's Proposal for Decision.  Respondent's Reply to the exceptions was filed on May 24, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact (By Stipulations of Fact filed August 29, 1984, the parties have agreed to Findings of Fact Nos. 2 - 17.):

1. Petitioner's Notice of Intent to Appeal the decision of the Board of Trustees of McAllen ISD was filed November 9, 1983.  (See Notice of Intent to Appeal dated November 1, 1983.)

2. Petitioner was employed by Respondent under a term contract as a coordinator of a Title VII federal program during the 1982-83 school year.

3. The Title VII federal program was terminated, along with Petitioner's position, as a result of the loss of federal funding for the program.

4. Petitioner was informed as early as July 1982, when she first received her assignment, that the funding for the Title VII program would be for one year.  (See letter dated July 6, 1982, to Petitioner from Dr. Pena-Hughes, Director of Language Response Programs).

5. Petitioner was notified by memorandum dated January 31, 1983, from Mr. Linnard, Assistant Superintendent of Personnel, to Petitioner, of the termination of the Title VII federal prgram she was connected with and of the possibility of reassignment to a classroom teaching position.  This was the first time she had been informed of the possibility of reassignment to a classroom teaching position since sometime prior to December 1980.

6. Petitioner received a copy of a memorandum from Dr. Hughes, Director of Language Response Programs, to Mr. Linnard, dated February 21, 1983, recommending Petitioner and two (2) other Federal Program administrators for teaching positions during the 1983-84 school year.  This recommendation was made because of the elimination of funding.

7. Petitioner also received a copy of a memorandum dated February 22, 1983, from Dr. Hughes to Dr. Roberto Zamora, Assistant Superintendent for Instruction, recommending Petitioner and two (2) others for teaching positions.

8. Petitioner executed her 1983-84 contract with Respondent on March 25, 1983.  The contract states the following on its face:

Title VII funding will be terminated as of September 10, 1983.  Assignment to be determined.

9. Petitioner was notified of her assignment to a classroom teaching position in Respondent's school district by letter dated August 10, 1983.

10. By letter dated July 27, 1983, Petitioner requested a closed hearing before the local Board regarding the termination of her Title VII coordinator position.

11. Petitioner again requested a closed hearing before the Board by letter dated August 11, 1983.

12. A hearing was held on September 12, 1983 and continued on October 10, 1983, concerning the termination of Petitioner's Title VII position and her reassignment to a teaching position.

13. By letter dated October 12, 1983, Petitioner was informed of the Board's decision to uphold the administrative decision to reassign her to a classroom.

14. As early as February 28, 1983, Petitioner applied for an administrative position with MISD.  Petitioner also applied for the position of language arts/social studies coordinator by letter dated June 7, 1983.  Petitioner submitted another application for the position of administrative service coordinator on August 2, 1983, and by letter dated September 6, 1983, she expressed an interest in the facilitator's position.  Petitioner also applied for the position of assistant principal on August 16, 1983.

15. The parts of the policies and administrative rules in effect at the time the Board reassigned Petitioner to the classroom and pertinent to the resolution of this appeal, are set forth below:

(a) Policy GCI

PERSONNEL

Professional Staff Assignments and Transfers

1. Assignment and Transfers - General

A. The assignment or reassignment of a teacher is to be made so that experience and qualifications will serve the welfare of the students, the school district and the teacher.  Equal consideration shall also be made for the assignment of extra-duty functions.

B. In the making of assignment or reassignment, care is taken to see that the teacher has the necessary certification or eligibility for permit issuance.

C. In the assignment and reassignment of teachers, age, sex, handicap, color, creed, religion, national origin, racial and ethnic factors will be considerations only when such considerations are necessary to maintain or to achieve a comparable ethnic ratio of faculties on similar grade levels, such as elementary, junior high and high school.  Room assignments, accessibility to and use of supplementary materials are to be made without regard to sex or other discriminatory factors.

2. Assessment

A. The basic consideration in the assignment of professional personnel in the McAllen Independent School District is the well-being of the program of instruction.  The appropriateness of the assignment will have a significant impact on the morale of the professional staff and the effectiveness of the total educational program.

B. It is the policy of the district that instructional personnel be assigned on the basis of their qualifications, the needs of the district, and their expressed desires.  When it is not possible to meet all three conditions, personnel shall be assigned first in accordance with the needs of the School District, second where the administration feels the employee is most qualified to serve, third as to expressed preference of employees in order of seniority in the district, all other considerations being equal.

(b) Rule GCD

PERSONNEL

Assignment and Reassignment of Faculty and Staff Members

1. In the assignment and reassignment of teachers, age, sex, handicapped, racial and ethnic factors will be considerations only when such considerations are necessary to maintain or to achieve a comparable ethnic ratio of faculties on similar grade levels, such as elementary, junior high and high school.

2. The assignment or reassignment of a teacher is to be made so that experience and qualifications will serve the welfare of the students, the school district and the teacher.  Equal consideration shall also be made for the assignment of extra-duty functions.

3. In the making of assignment or reassignment, care is taken to see that the teacher has the necessary qualification or eligibility for permit issuance.

4. Room assignments, accessibility to and use of supplementary materials are to be made without regard to sex or other discriminatory factors.

Promotions of Faculty and Staff Members

1. In the promotion of faculty and staff members, age, sex, handicapped, ethnic and racial factors will not limit the consideration of any persons.

2. The faculty or staff member needs to be fully certified for the position of possible assignment or needs to be eligible for a temporary certificate or permit issuance for the position under consideration.

3. The faculty or staff member being considered for promotion needs:

a. to have demonstrated competency in present and previous assignments

b. to have shown the ability to establish and maintain good working relationship with students, parents, fellow teachers, administrators and lay people

c. to have indicated the ability to take the initiative and to make decisions

4. In considering a faculty or staff member for administrative promotion, the usual procedure is to go from classroom teacher to teaching assistant principal to full-time assistant principal to principal of a small school to principal of larger schools.

16. Petitioner was considered as an applicant for supervisory, administrative, and facilitator positions for the 1983-84 school year.

17. Petitioner performed as a teacher under the 1983-84 contract and was not elected to serve in any of the supervisory, administrative, or facilitator positions for which she applied.

Discussion

The characterization of the Board's actions in assigning Petitioner to a teaching position for the 1983-84 school year is central to the resolution of this appeal.  During the 1982-83 school year, Petitoner held the position of coordinator of a federally-funded Title VII Program.  (See Finding of Fact No. 2).  Petitioner contends that she was demoted when she was assigned to a teaching position.  Respondent denies that Petitioner was demoted and asserts that Petitioner's position was lawfully terminated as a result of the loss of federal funding in the project.  (See Resp. Orig. Answer, p. 2, para. III - V).  Respondent further denies that any MISD policies were violated in the reassignment of Petitioner and that valid reasons existed for other personnel to be appointed to the administrative positions for which Petitioner applied.  (See Resp. Orig. Ans, p. 2, para. V).

The evidence indicates that Petitioner was in fact nonrenewed in her position as coordinator.  Petitioner was notified by memorandum as early as January 31, 1983, that the funds for her program would be terminated and that there was a possibility that she would be assigned to a classroom teaching position for the next year.  (See Finding of Fact No. 5).  Petitioner also received copies of a memorandum dated February 21, 1983, from Dr. Hughes, Director, Language Response Programs, to Mr. Linnard, Assistant Superintendent of Personnel, recommending Petitioner and two other federal program administrators for teaching positions for the 1983-84 school year (See Finding of Fact No. 6), and a memorandum dated February 22, 1983 from Dr. Hughes to Dr. Roberto Zamora, Assistant Superintendent for Instruction, recommending Petitioner and two others for teaching positions.  Undoubtedly, Petitioner was on notice that her position as coordinator was in jeopardy.  The most convincing evidence adduced which supports a finding that Petitioner was nonrenewed in her position as coordinator is the 1983-84 contract she executed on March 25, 1983.  The contract states on its face that funding for the Title VII program would be terminated and that Petitioner's assignment was to be determined.  (See Finding of Fact No. 8).  Clearly, she was not being offered a contract as a coordinator of the federally funded program; i.e., she was being nonrenewed in her old position and offered reemployment in a different professional capacity.  Petitioner accepted the offer of employment in the unassigned position at her own risk.  Petitioner's recourse, if she felt she was being treated unfairly, was to utilize the protections afforded her under the Term Contract Nonrenewal Act, §§21.201 - .211 of the Education Code.  Under §21.205 of the TCNA, Petitioner could have requested a hearing before the Board regarding the nonrenewal of her employment as Title VII Coordinator.  Under §21.207, she could have appealed the Board's decision to the Commissioner of Education.

Petitioner did not request a hearing before the Board.  She did appeal the Board's decision to the Commissioner.  Respondent filed a motion to dismiss for lack of timely filing of that appeal.  (See Respondent's Brief in Support of Motion for Summary Judgment or Motion to Dismiss).

Petitioner filed her notice of intent to appeal the decision of the Board with the Commissioner of Education on November 8, 1983.  Section 157.43 of the Agency's Rules on Hearings Before the Commissioner of Education require the party making an appeal to file the notice of appeal within thirty (30) days after the decision, ruling, or failure to act complained of is communicated to the party.  Petitioner was nonrenewed in March 1983.  She failed to file notice of intent to appeal to the Commissioner for approximately eight months.  The Motion to Dismiss her complaint regarding nonrenewal should be granted; the validity of the reasons for her nonrenewal need not, therefore, be addressed.

Petitioner's remaining claims concern the actions of Respondent's Board of Trustees in failing to award her one of the administrative positions for which she applied after she was nonrenewed as a coordinator.  Respondent filed a motion for Summary Judgment urging the Commissioner to find no merit in Petitioner's appeal.  In support of the motion, Respondent argues that Petitioner was not guaranteed an administrative position when her previous position was terminated for legitimate reasons.  (See Resp. Brief in Support of Motion for Summary Judgment, pp. 13-14).

An order awarding an administrative position to Petitioner must be supported by a claim of entitlement.  Petitioner contends that she was entitled to be placed in an administrative position on the basis of local policies and rules, more specifically, Respondent's Policy GCI and Rule GCD.  (See Finding of Fact No. 15).  No other statutory or constitutional basis is claimed.  Both Policy GCI and Rule GCD indicate that the placement of a teacher should serve the welfare of the students, the district and the teacher.  (See Finding of Fact No. 15, Policy GCI(1)(A), Rule GCD(2)).  In addition, the district reserved the right to assign instructional personnel in accordance with the needs of the district.  (See Finding of Fact No. 15, Policy GCI(2)(B)).  The needs of the district are necessarily determined by the Board or its designate.  Consequently, the assignment or promotion of individuals within the district is discretionary with the Board and absent a clear abuse of discretion, should not be disturbed.  There is nothing in the record from which to conclude that the Board abused its discretion.  Respondent's motion for summary judgment should be granted.

Conclusion

By waiting until November 9, 1983, to file Notice of Intent to Appeal the decision of the Board of Trustees actually made in March 1983, regarding her nonrenewal, Petitioner waived her right to appeal the nonrenewal.  By signing a new contract on March 25, 1983 for the 1983-84 school year for employment in a to-be-assigned position, she indicated her acceptance of a teaching assignment for that year.  In addition, there was no local policy or rule which established a right in Petitioner to an administrative position which might become available at a future time.  Petitioner's appeal with regard to her assignment should be denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was nonrenewed in her positon as a coordinator of a Title VII federal program in March, 1983.

2. Petitioner did not appeal her nonrenewal in a timely manner.

3. Petitioner was not entitled to an administrative position when one became available.

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  11th  of  July  , 1985.

________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  9th  day of  October  , 1985.

________________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
1
-12-

#045-R3-1283

