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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 22nd day of August, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Winona Independent School District, files this complaint alleging that Respondent, Joe Sears, abandoned his employment contract with Petitioner.  Petitioner requests that the State Commissioner of Education suspend Respondent's teaching certificate pursuant to the provisions of Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon 1972).  A Hearing was held on January 6, 1982, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Jack Jackson, Attorney at Law, Tyler, Texas.  Respondent was represented by William K.  Wilder, Attorney at Law, Bay City, Texas.

The State Commissioner of Education has read and examined the entire record in this matter and issues this decision in lieu of a Proposal for Decision, as permitted by the Administrative Procedures and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  On June 11, 1982, Respondent signed a term contract of employment with Petitioner for the 1981-82 school year.  Pet.  Ex.  3.

2.  On June 18, 1982, Petitioner's Board of Trustees voted to approve Respondent's contract.

3.  On June 18, 1982, the President and Secretary of Petitioner's Board of Trustees signed Respondent's contract.

4.  On July 16, 1982, Respondent told Petitioner's Athletic Director that he had accepted another job.

5.  On July 16, 1982, Petitioner's Athletic Director assured Respondent that he would be released from his contract with Petitioner.

6.  Paragraph 10 of the contract in question provides as follows:

That this contract shall not become effective nor shall a paycheck be issued until proper documents and credentials have been submitted to the Central Office, as required by State and Local School Board Policies, such as Teaching Certificate, Teacher Service Record, Official Transcripts, Birth Certificate, results of a physical examination, negative evidence of tuberculosis report and executed statutory Oath of Office.

7.  Respondent failed to report for duty for the 1981-82 school year and never performed any of the duties of his contract with Petitioner.

8.  On August 20, 1982, Petitioner's Board of Trustees voted unanimously to petition the State Commissioner of Education to suspend Respondent's teaching certificate for abandonment of contract.

Discussion
Petitioner alleges that Respondent abandoned his contract by failing to appear at coaching school or at the district's schools to perform his assigned duties.

Respondent contends that the contract never became effective because (1) he was not notified of the District's acceptance of the contract and (2) he never delivered all the documents required by Paragraph 10 of the contract.  In the alternative, if the contract is deemed to be effective, Respondent contends that he obtained a release from his obligations under the contract.

Although Respondent was not notified of the District's acceptance of his contract, it does not follow that the contract is ineffective.  Petitioner was under no duty to notify Respondent of the acceptance.  The contract was approved and signed at a regular public meeting of the Board of Trustees.  Therefore, the Board's acceptance of the contract in question was, in effect, a matter of "public knowledge." Moreover, Petitioner was aware that the Board was going to vote upon his contract and that they were expected to approve it.  Tr.  77.  Petitioner's acceptance of the contract was effective and binding upon Respondent.

Additionally, Respondent's failure to comply with Paragraph 10 of the contract does not render it ineffective.  Paragraph 10 provides as follows:

That this contract shall not become effective nor shall a paycheck be issued until proper documents and credentials have been submitted to the Central Office, as required by State and Local School Board Policies, such as Teaching Certificate, Teacher Service Record, Official Transcripts, Birth Certificate, results of a physical examination, negative evidence of tuberculosis report and executed statutory Oath of Office.

Although the paragraph suggests a condition precedent, it is better read as merely a term of payment.  Under Texas law, construction of an ambiguous clause as a condition precedent is avoided, especially when the alleged condition precedent is "peculiarly within the control of one of the contracting parties." Home Savings Association v.  Tappan Company, 403 F.2d 201 (5th Cir.  - 1968).  Compliance with Paragraph 10 was totally within Respondent's control.  Respondent did not identify which documents he failed to submit.  Surely the contract in question cannot validly be interpreted as allowing Respondent the legal means of abandoning his students and duties by, for example, simply failing to turn over a copy of his birth certificate.  Paragraph 10 is not a condition precedent of the contract.

The determination that the alleged lack of notice to Respondent or his failure to comply with Paragraph 10 did not render his contract ineffective makes Respondent's contention that he was released from his contract apropos.  On July 16, 1982.  Respondent informed Petitioner's Athletic Director that he intended to accept another job.  The Athletic Director told Petitioner he would "take care of it [Respondent's release from his contract]." Tr.  60.  However, "the exclusive power to manage .  .  .  public free schools" is vested in the trustees of the district.  Tex.  Educ.  Code Ann.  §23.26(b) (Vernon 1972).  Assuming Petitioner's Board of Trustees has the authority to delegate that power to the Athletic Director, there is no evidence that they did so.  Therefore, Respondent's alleged release from his contract by the Athletic Director is ineffectual.

Respondent abandoned his contract, failing to perform any of the duties for which he was hired by Petitioner.  Tr.  14.  Furthermore, Respondent has made no showing that his certificate should not be suspended due to mitigating circumstances.  Indeed, Respondent does not even have immediate plans to teach again.  Tr.  70.  The evidence does indicate, however, that Respondent's sudden departure caused Petitioner substantial hardship in finding a replacement.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Petitioner had no legal duty to notify Respondent that his contract was accepted.

2.  Paragraph 10 of the contract is not a condition precedent.

3.  There was an effective and binding contract between Respondent and Petitioner.

4.  Petitioner's Athletic Director was without authority to release Respondent from his contract under Tex.  Educ.  Code Ann.  §23.26(b) (Vernon 1972).

5.  Respondent abandoned his contract of employment with Petitioner.

6.  Respondent's Board of Trustees did not consent to the abandonment by Respondent of his contract of employment.

7.  Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED; and, that Respondent's Texas Teaching Certificate #466-82-4209 be suspended for one year from the date of this order.

SIGNED AND ENTERED this 30th day of August, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 30th day of August, 1982, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 13th day of NOVEMBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO.  032-TTC-1081

WINONA INDEPENDENT
§
BEFORE THE

SCHOOL DISTRICT
§



§


V.
§
STATE BOARD OF EDUCATION


§


JOE SEARS
§
THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 8th day of JANUARY, 1983.

___________________________

CHAIRMAN,

STATE BOARD OF EDUCATION

ATTEST:

_______________________

SECRETARY,

STATE BOARD OF EDUCATION
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