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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  17th  day of  Oct  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION

DOCKET NO. 031-R1a-1183

PHILIP MILFORD
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
WINNSBORO INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case

Philip Milford, Petitioner, brings this appeal from an action of the Board of Trustees of the Winnsboro Independent School District (WISD), Respondent, nonrenewing Petitioner's term contract of employment.  A hearing was conducted on May 4, 1984, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education for the limited purpose of determining whether Petitioner's appeal should be dismissed for want of jurisdiction.

Petitioner is represented by Mr. Edgar A. Mason, Attorney at Law, Dallas, Texas. Respondent is represented by Mr. Thomas J. Burton, Attorney at Law, Winnsboro, Texas.

On June 28, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  Our records indicate that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was first employed by Respondent on August 17, 1981, as a classroom teacher pursuant to a written contract of employment for a term of twelve (12) months.  (See Pet. for Rev., Ex. A).

2. On December 14, 1981, Respondent's Board of Trustees enacted policies to come into compliance with the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), providing, inter alia, as follows:
4. New teachers to be hired on a probationary period not to exceed the first two years of continuous professional employment in the district, in which case the provisions in S. B. 341, known as the "Term Contract Nonrenewal Act" - Subchapter C, as amended by adding Sections 21.201 through 21.211 - shall not apply during such probationary period.

(See Pet. Ex. 1).

3. Respondent's Board of Trustees acted to renew Petitioner's employment for the 1982-83 school year by written contract dated April 28, 1982.  Paragraph seven (7) of the contract provides as follows:
7. Renewal or nonrenewal shall be in accordance with Board policy.  Employees shall serve a probationary period, as provided in Education Code §21.209, not to exceed the first two years of continuous employment with the District.

(See Pet. for Rev., Ex. C).

4. On March 21, 1983, Respondent's Board of Trustees considered a list of employees submitted by Respondent's administration containing the names of those employees proposed for renewal for the 1983-84 school year.  Petitioner's name was not among those listed.  Petitioner inquired of Respondent's superintendent and was orally informed that he was not to be renewed.  (Tr. 14-15).

5. On April 3, 1983, Petitioner authored a letter to the superintendent requesting a hearing before Respondent's Board of Trustees.  Although Petitioner received no written reply, he was orally informed by the superintendent that no hearing would be provided.  (Tr. 14-15).

6. Thereafter, Petitioner secured the legal services of his attorney of record.  By letter dated April 28, 1983, Petitioner's attorney requested of Respondent's superintendent a hearing before Respondent's Board of Trustees.  (See Pet. Ex. 2).

7. By letter dated May 10, 1983, Respondent's attorney of record responded to Pet. Ex. 2, informing Petitioner's attorney that Respondent considered Petitioner to be a probationary teacher and that Petitioner was not, in Respondent's opinion, entitled to a hearing.  (See Pet. for Rev., Ex. G; Tr. 16).

8. The next event of significance to this appeal was the receipt by this Agency of Petitioner's Petition for Review on November 1, 1983.

Discussion

The provisions of Tex. Admin. Code §157.43 (McGraw-Hill, 1983) provide that aggrieved parties may invoke the Commissioner of Education's jurisdiction to review actions of local school districts by giving notice of intent to appeal within thirty days of the communication of the act complained of.  While the language of §157.43 is couched in mandatory terms, this agency's time limits for appeal are not rigidly applied if the appealing party (1) has good cause (i.e., a reasonable explanation other than a lack of diligence) for failing to timely file and (2) if the delay in filing is not significant.  Ruiz v. Robstown ISD, No. 152-R3-883 (Decision of the Commissioner, 1984; see also Tex. Admin. Code §157.21(b) [McGraw-Hill 1983]).

The record reflects a lapse of almost six months between the letter of May 10, 1983, and the date Petitioner filed his notice of intent to appeal with this agency.  Petitioner explains that the intervening period was spent talking to prospective witnesses in his community in preparation for this appeal and that any delay was not, therefore, due to a lack of diligence.  Petitioner's explanation is unacceptable and unpersuasive for two reasons.  First, the rules of this agency afford ample opportunity for parties to request opportunities for discovery of evidence subsequent to filing an appeal.  Second, Petitioner admitted that all of the individuals in question were friendly and cooperative toward Petitioner, were readily available in Petitioner's home town, and that Petitioner was in good health and had no personal reason for delaying the matter.  In short, the evidence adduced establishes a complete lack of diligence on the part of Petitioner in pursuing this dispute and warrants that the State Commissioner of Education should not waive the Agency's times lines for that reason.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's failure to comply with the filing time limit of §157.43 represents a significant delay and was the result of a lack of diligence on the part of Petitioner.

2. The State Commissioner of Education should not waive the Agency's time lines in this dispute.

3. Petitioner's appeal should be, in all things, DISMISSED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DISMISSED.

SIGNED AND ENTERED this  20th  day of  Sept  , 1984.

________________________________

RAYMON L. BYNUM
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