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DECISION OF THE COMMISSIONER
Statement of the Case

The matter of Melvin R.  Kennedy came on to be heard on the 8th day of April, 1983 at 1:00 p.m.  at the Texas Department of Corrections, Tennessee Colony, Texas.

The hearing was held before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.

Melvin R.  Kennedy appeared represented by Nancy B.  DeLong and Robert G.  Brame, Staff Counsel for Inmates at the Texas Department of Corrections.  The Texas Education Agency, having filed recorded evidence, made no further appearance.

The State Commissioner of Education has read and examined the entire record in this matter, and issues this decision in lieu of a proposal for decision as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On January 4, 1980, Melvin R.  Kennedy was convicted in the District Court of Cooke County, Texas, of the offense of sexual abuse of a child, and sentenced to confinement in the Texas Department of Corrections for not less than two years and no more than ten years.  (TEA Ex..  2).

2.  Melvin R.  Kennedy is an inmate now awaiting release from confinement at the Texas Department of Corrections.

3.  Melvin R.  Kennedy is receiving psychological treatment, and such treatment will continue until he is totally free from a "moral or indecent problem or difficulty whatsoever." (Tr.  8).

4.  Testimonials were offered into evidence favorably appraising Melvin R.  Kennedy's character and teaching ability.  (Exs.  A and B).

5.  The records of the Agency's Division of Teacher Certification reflect that Melvin R.  Kennedy now holds a Professional Elementary and Professional Supervisor Texas Teaching Certificate No.  459-60-29-95

Discussion
The issue to be decided here is whether or not satisfactory evidence has been presented that Melvin R.  Kennedy is a person unworthy to instruct the youth of this State.  Upon presentation of such evidence, the Commissioner of Education has the authority to suspend, cancel, or reprimand the holder of a Texas teaching certificate under authority vested by statute.  Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1982-83).

Because a teacher is entrusted with the care and custody of children and is in a position to greatly influence a child's development, it is difficult to imagine an instance in which a teacher who has been convicted of sexual abuse of a child should be allowed to retain his or her teaching certificate.  The potential harm to the children of the State of Texas is simply too great to justify the risk involved.  Absent a conclusive showing that no risk is involved to the State's children, it must be concluded that the teacher in this case is unworthy to instruct the youth of this State.

Upon careful consideration of the evidence, weighed against the legitimate interests of public education, it is my belief that the prudent decision in this matter is to enter an order to cancel the teaching certificate now held by Melvin R.  Kennedy.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  Melvin R.  Kennedy is the holder of Professional Elementary and Professional Supervisor Texas Teaching Certificate No.  459-60-29-95.

2.  Satisfactory evidence has been presented to show that Melvin R.  Kennedy is a person unworthy to instruct the youth of this State.

3.  Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1982-83) authorizes and empowers the State Commissioner of Education to cancel teaching certificates under these circumstances.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that the Texas Teaching Certificate No.  459-60-29-95 issued to and held by Melvin R.  Kennedy be, and is hereby, CANCELLED.

SIGNED AND ENTERED this 11th day of July, 1983.

___________________________

RAYMON L.  BYNUM
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