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DECISION OF THE COMMISSIONER
Statement of the Case
Jessie Lou Pulcher, Petitioner, brings this appeal from the action of the Waelder Independent School District (WISD), Respondent, failing to renew her employment contract for the 1981-82 school year.  A hearing on Respondent's Motion to Dismiss was held on November 23, 1981, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner appeared represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent appeared represented by Joe B.  Hairston, of Doyal, Henslee, Hairston & Ryan, Attorneys at Law, Austin, Texas.

Respondent filed a Motion to Dismiss for want of jurisdiction on November 12, 1981, and presented an oral plea to dismiss for want of jurisdiction at the commencement of the hearing on November 23, 1981.  The Hearing Officer opened the evidentiary record for the purpose of receiving testimony concerning the Motion to Dismiss.  Upon conclusion of the testimony presented by the parties, the Hearing Officer granted Respondent's Motion to Dismiss, and issued a Proposal for Decision on February 22, 1982, recommending, inter alia, that Petitioner's appeal be dismissed.  The record reflects that no exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

Respondent's Board of Trustees, at a meeting held on February 12, 1981, by motion made and duly seconded, voted to nonrenew Petitioner's employment contract.  Petitioner received notice from WISD's Superintendent of the vote to nonrenew on February 13, 1981.  Tr.  54, 55.  Respondent reconsidered Petitioner's employment for the 1981-82 school year at a regular Board of Trustees meeting held on July 16, 1981.  The motion to employ Petitioner failed to receive a majority vote.  See Resp.  Ex.  2.  On July 30, 1981, Respondent's Board of Trustees voted to employ a replacement for Petitioner.  See Pet.  Ex.  3.  Immediately after July 30, 1981, Petitioner requested a hearing before Respondent's Board of Trustees (Tr.  52) and was placed on the agenda for August 13, 1981.  On August 13, 1981, Petitioner requested that the matter be removed from the August 13, 1981, agenda, stating that adequate representation was not available at that time.  See Resp.  Ex.  5.  On August 25, 1981, Petitioner again requested a hearing before Respondent's Board of Trustees.  On August 28, 1981, Respondent's Board of Trustees considered Petitioner's request and by unanimous vote denied Petitioner's request.  See Pet.  Ex.  2.

Several conversations occurred between Petitioner and Harding Goode, President of Respondent's Board of Trustees, between February 13, 1981, and August 28, 1981.  Mr.  Goode advised Petitioner that he would bring up her contract again (Tr.  26), that Petitioner would be re-employed (Tr.  28), and that "everything would be okay" (Tr.  31).  Mr.  Goode testified further that he advised other board members that he was concerned about a lawsuit and the problems it could cause WISD.  Tr.  31, 38.

On September 1, 1981, Respondent informed Petitioner by letter that her request for a hearing was denied.  See Pet.  Ex.  2.  On September 15, 1981, Petitioner filed notice of appeal with the State Commissioner of Education.

Discussion
The jurisdictional issues applicable to this hearing are governed by the statutes and administrative rules.  Appeals to the State Commissioner of Education are authorized by Section 11.13(a) of the Texas Education Code, which provides:

Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the commissioner of education, who, after due notice to the parties interested, shall hold a hearing and render a decision without cost to the parties involved, but nothing contained in this section shall deprive any party of any legal remedy.

The procedural requirements for hearings before local board of trustees are established by administrative rules published in the Texas Administrative Code.

The aggrieved party shall file a request in writing with the officer or board for a hearing, which shall identify the ruling, action, or failure to act complained of; such requests shall be filed within 15 days of the date on which notice of such action or ruling is communicated to the person requesting the hearing.  Tex.  Admin.

Code §61.252 (226.23.11.010)(a) McGraw-Hill (Mar.  1981).

The administrative rules for hearings of appeals to the Commissioner of Education provide:

"Within 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal, notice of intent to appeal shall be sent to the commissioner and the board or officer rendering the decision or ruling or failing to act." Tex.  Admin.  Code §157.43 (226.71.02.030) McGraw-Hill (Mar.  1981).

To support the Motion to Dismiss for Want of Jurisdiction, Respondent has filed memoranda detailing prior appeals to the Commissioner of Education that were dismissed due to the lack of a timely appeal.  In Latham v.  Point Isabel ISD (1977), approximately 7 months elapsed before a request for hearing was filed with local board of trustees.  In McWaters v.  West Lamar ISD (1978), 58 days elapsed from the action complained of to the appeal to the State Commissioner of Education.  In Giles v.  Houston ISD (1979), approximately 4 months elapsed from the action complained of to the appeal to the Commissioner.  In Gigliotta v.  South Park ISD (1980), 39 days elapsed before notice of intent to appeal was filed with the Commissioner.  It is well settled that the administrative rules cited are directory rather than mandatory; therefore a strict stare decisis doctrine is not applicable.

Petitioner's failure to request a hearing before Respondent's Board of Trustees or otherwise to communicate notice of her intent to appeal for a period in excess of 5 months after the decision to nonrenew her employment contract constitutes unreasonable delay.  The decision to nonrenew employment made on February 12, 1981, is clear and unequivocal.  Petitioner's first request for a hearing was made immediately after July 30, 1981.  This delay is found to be unreasonable both as a matter of law and as a matter of fact under the evidence heard on the motion to dismiss.

In Board of Water Engineers v.  Colorado Municipal Water District, 152 Tex.  77, 254 S.W.2d 369 (1953), the Texas Supreme Court held that a 7-month delay prior to the perfection of an appeal of an administrative order was unreasonable delay as a matter of law.  The court noted that the parties recognized the results of the decision and that the appeal could have been filed immediately.  In Heaberlin v.  Joaquin ISD, 95 S.W.2d 1339 (Tex.  Civ.  App.  - Beaumont 1936, no writ), an appeal was attempted some 150 days after an order and the court held the appeal barred.  Basically the cases establish an estoppel theory under which it must be established that a delay has occurred and that the party relying on the administrative decision would be harmed by the late appeal.  See Westheimer ISD v.  Brockette, 567 S.W.2d 780 (Tex.  1978).

In the instant case, Respondent hired a replacement 5 months after it notified Petitioner of its decision to nonrenew.  Only then did Respondent receive a request for a hearing followed by a notice of appeal.  Even if there were no administrative rule stating that requests for hearing from local boards must be filed within 15 days and that notice of appeal to the State Commissioner of Education must be filed within 30 days, Petitioner would be estopped from prosecuting her appeal under the authorities discussed above.  As early as 1897, the Texas Supreme Court held that the public interest demands that appeals shall be taken without unnecessary delay.  Harkness v.  Hutcherson, et al.  School Trustees, 38 S.W.  1120 (Tex.  1897).  With specific reference to these facts, Texas courts uniformly hold that appeals must be pursued with such diligence as will prevent injury to other parties.

The record in this appeal shows conclusively that Petitioner received prompt notice of Respondent's decision to nonrenew.  Under Texas law, actual or constructive notice will constitute notice to parties in litigation for all purposes.  Actual notice literally means express or positive personal information or knowledge directly communicated to the person to be affected.  Flack v.  First Nat'l Bank of Dalhart, 226 S.W.2d 628 (Tex.  1950).  Petitioner's testimony is clear that she was notified of the decision to nonrenew on February 13, 1981.  Conceding notice, Petitioner maintains that various representations made by Mr.  Goode, president of Respondent's Board of Trustees, and information Petitioner received from other school personnel led her to believe that she need not worry, that her contract would be brought up again, and that the board was going to vote to reverse the decision made on February 12, 1981.  All of the acts of Respondent's Board, Mr.  Goode, or others regarding Petitioner's employment after the decision to nonrenew were gratuitous.  None were initiated by Petitioner in a manner to preserve her appellate rights.  In the present case, Petitioner's efforts to have Respondent reconsider her contract enforce the conclusion that Petitioner knew it was nonrenewed.  Petitioner is not required to appeal as the only route to redress.  Among the several options available she could choose to seek out the president of Respondent's Board and request that the Board reconsider, and that he attempt to influence the reconsideration.  Having selected this particular course of conduct, Petitioner may not revive her right to appeal after the period therefor had expired.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  Petitioner failed to request a hearing of Respondent and failed to pursue an appeal in a timely manner as required by 19 Tex.  Admin.  Code §61.252(a) and §157.43 (McGraw-Hill Mar.  1981), and has, therefore, rendered the State Commissioner of Education without jurisdiction to proceed.

2.  Petitioner's appeal is filed with the State Commissioner of Education after unreasonable delay and the Commissioner is therefore without jurisdiction to hear this appeal.

3.  Petitioner's appeal should be, in all things, DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be, in all things, DENIED.

SIGNED AND ENTERED the 21st MAY, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on for consideration Petitioner's motion to place its appeal from a decision of the State Commissioner of Education, entered May 21, 1982, on the September agenda of the State Board of Education and to extend the time for filing its brief; and the undersigned being of the opinion that said motion is meritorious, it is accordingly

ORDERED that Petitioner's motion to be placed on the September agenda of the State Board of Education be, and is hereby, GRANTED; and

IT IS FURTHER ORDERED that Petitioner's motion for extension of time to file brief in support of appeal be GRANTED, and the time for filing its brief is hereby extended to July 5, 1982.

SIGNED AND ENTERED the 10th day of JUNE, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, GRANTED, and the order of the Commissioner of Education entered on the 21st day of MAY, 1982 is hereby REVERSED and the matter remanded to the Commissioner for further evidentiary proceedings.

SIGNED AND ENTERED the 11th day of SEPTEMBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 9th day of OCTOBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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RECOMMENDED ORDER OF DISMISSAL

COMES NOW the undersigned and moves the State Commissioner of Education to enter an order dismissing the above-styled and numbered matter; and, for just cause would show that the parties have reached a full compromise and settlement agreement.  Such agreement obligates Respondent to dismiss its cause of action pending in the 126th Judicial District Court.  IT IS HEREBY RECOMMENDED that this appeal be, in all things, DISMISSED.

SIGNED AND ENTERED the 3 day of August, 1983.

___________________________

DENISE HOWELL ANDERSON

HEARING OFFICER

O R D E R
BE IT KNOWN that on this date came on for consideration the Hearing Officer's Recommended Order of Dismissal; and, after due consideration to matters of record, it is hereby

ORDERED that this appeal be, in all things, DISMISSED.

SIGNED AND ENTERED the 5th day of August, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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