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Statement of the Case

Coila Alexander, Linda Alexander, Marilyn Champagne, Lois Hartzog, and Dina Richmond, Petitioners, appeal the decision of the Luling Independent School District, Respondent, denying them placement on level two of the career ladder.  Respondent filed a Motion to Dismiss due to the untimely filing of the Notice of Appeal.

Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education, held a hearing concerning the Motion to Dismiss on January 13, 1986.  Petitioners were represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Tracey Whitley, Attorney at Law, Austin, Texas.

On June 30, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED and that Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 23, 1986.  Respondent's Reply to Petitioner's Exceptions to the Proposal for Decision was filed on August 5, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On July 23, 1985, Respondent's Board of Trustees conducted hearings concernings Petitioners' career ladder appeals and voted to deny the appeals.  (See Minutes of July 23, 1985 Meeting, marked Resp.  Ex.  No.  1 and admitted as a joint exhibit).

2.  The decision to deny Petitioners' appeals was communicated to Petitioners or their representative at the July 23, 1985 meeting.  (See Affidavit of Ben Colwell included in Resp.  Ex.  No.  1).

3.  Petitioners' Notice of Appeal was due to be filed with the Agency on August 22, 1985.

4.  On August 7, 1985, materials concerning Petitioners' appeal were received by the Office of General Counsel of the Texas State Teachers Association (TSTA).  The materials were presented to the General Counsel who made the decision to fund the appeal.  The materials were that same day copied and sent by first class mail to the law firm of Fickman, Van Os, Waterman, Dean and Moore (then Schwartz, Waterman, Fickman and Van Os).  (Tr.  16-17, 25).

5.  The materials concerning Petitioners' appeal were received by the law firm on September 4, 1986.  (See Affidavit of Peggy McGee, marked Pet.  Ex.  No.  A, and admitted as a joint exhibit).

6.  Petitioners' Notice of Appeal was postmarked September 6, 1985 and received by the Agency on September 10, 1985.

Discussion
Section 157.43(a) of this Agency's Rules provides that "within 30 days after the decision, ruling or failure to act complained of is communicated to the party making the appeal, notice of appeal shall be sent to the commissioner and to the entity rendering the decision or ruling or failure to act." (Emphasis added).  In this case, Petitioners' Notice of Appeal was more than two weeks late.

Section 157.11(b) allows the Commissioner to "waive compliance with filing deadlines in instances where a good faith attempt to meet a deadline has been made by a party." Nevertheless, waiver of a deadline after the deadline has passed should not be granted routinely.  The Agency's Rules have been adopted to give the Agency and the parties a clear and precise procedure for the hearings and appeals process and to ensure that all parties are afforded an equal opportunity to present their cases before the Commissioner.  Balser v.  Poth ISD, Docket No.  143-R1-685, pp.  3-5 (Comm'r Educ., February 1986).  The deadline for filing the Notice of Appeal balances the competing needs of the parties.  The potential Petitioner needs a reasonable time to discover and carry out the appeal procedure.  The other party needs to know within a reasonable time that if no action has been taken the matter is closed and no longer subject to appeal.  Waiving the deadline after the Petitioners have missed it upsets the balance; therefore, Petitioners should, at the very least, be required to show that their late filing was not caused by neglect, indifference or lack of diligence.  Id.
Petitioners' delay might be viewed as caused exclusively by the United States Postal Service.  Under this view, the event causing the delay was an event beyond the immediate control of Petitioners.  The better view, however, is that the event causing the delay was within Petitioners' control because they or their representatives could have easily taken steps to ensure that the Notice of Appeal would be timely filed.  They or their representatives could have filed the Notice of Appeal before forwarding the materials to their law firm.  Alternatively, the materials sent to the law firm could have been sent by certified mail, return receipt requested; they would have then been in a position to make inquiry as to the status and location of the materials if the receipt was not returned within a few days.  Another alternative would have been to have advised the law firm by telephone that the materials were in the mail and that a filing deadline was approaching; the law firm would then have been in a position to make inquiry if the materials were delayed.  Although first class mail service is remarkably dependable and efficient, delays do occasionally occur.  The possibility of such a delay makes exclusive reliance on first class mail service unreasonable in situations where a delay may result in a missed deadline.

Petitioners and their representatives chose to rely exclusively on first class mail when forwarding their materials to the law firm.  Petitioners and their representatives also chose not to make any other attempt to contact the law firm or make inquiry concerning the appeal before the deadline for filing the Notice of Appeal.  Such decisions reflect a lack of diligence on the parts of Petitioners and their representatives that cannot justify a decision to waive the deadline after it has passed.  Respondent's Motion to Dismiss should be granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners' Notice of Appeal was, without good cause, untimely filed.

2.  Respondent's Motion to Dismiss should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 22nd day of December, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 30th day of January, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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