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DECISION OF THE COMMISSIONER
Statement of the Case
Chris S., bnf Mr.  and Mrs.  John S., Petitioner, brings this appeal from a decision of the Board of Trustees of the Mt.  Vernon Independent School District, Respondent, finding Petitioner guilty of incorrigible conduct and simultaneously ordering his suspension for the remainder of the 1984 fall semester.  Respondent later rescinded the suspension in favor of unsupervised, home-based instruction.  Petitioner maintains that this latter action is also unlawful and in violation of §21.301 of the Education Code.

Respondent filed a Motion to Dismiss for Mootness on January 16, 1985, alleging that the student had been returned to the regular classroom program and that there was no further relief which could be granted by the Commissioner.  After a prehearing conference held on January 17, 1985, Respondent's Motion was denied on February 22, 1985.  On July 19, 1985 Respondent filed its Second Motion to Dismiss for Mootness.  Respondent alleged that Petitioner had voluntarily withdrawn from Respondent ISD and that his records contained no reference to the disciplinary action in question.  Briefs were filed by the parties regarding the second motion.  A hearing was held on September 27, 1985 to receive evidence on the matter.

Rebecca M.  Elliott is the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Mr.  Danny Woodson, Attorney at Law, Mt.  Pleasant, Texas.  Respondent is represented by Ms.  Judy Underwood, Attorney at Law, Austin, Texas.

Stipulated Facts
At a prehearing conference held on January 17, 1985, before Rebecca M.  Elliott, Hearing Officer, the parties, at the request of counsel for Respondent (Prehearing Tr.  37), set out the facts listed below as stipulations.  The parties reserved the right to review the stipulations once they were committed to writing by the Hearing Officer.  (Prehearing Tr.  58).  By letter dated February 22, 1985, the Hearing Officer submitted to the parties a list of basic facts which she perceived to be undisputed based on the record of the prehearing conference.  Counsel for the parties were given an opportunity to object to the proposed stipulations.  Petitioner filed amendments to the proposed stipulations.  No objection was filed by Respondent to either the Hearing Officer's proposed stipulations or the Petitioner's amendments.  Accordingly, the following facts are found to have been stipulated to by the parties:

1.  Petitioner was a student enrolled in school at Mt.  Vernon Independent School District during the 1984 fall term.  He was (as of the date of the prehearing conference) attending classes pending the resolution of this appeal.

2.  Petitioner reported to school for the first day of classes for the fall term on August 20, 1984, wearing a small gold earring in one ear.  The earring itself was inconspicuous.

3.  Petitioner was verbally notified by Principal Harper on the first day of school that he and other male students would not be allowed to wear earrings at school.

4.  Petitioner removed his earring at that time (August 20), but subsequently returned to school wearing the earring.

5.  On August 31, 1984, Petitioner was again requested to remove his earring and was advised that disciplinary action would be taken if he refused.

6.  On September 10, 1984, Petitioner's parents (not Petitioner) were present at a meeting of the Board of Trustees, at which the Board verbally approved Principal Harper's position that male students not be allowed to wear earrings.

7.  On September 12, 1984, Petitioner again wore the earring to school.  He was requested by the Principal to remove the earring.  Petitioner asked that his parents be called, at which time his father was summoned to the school.  Petitioner, his father, the principal, Mr.  Hill (another staff member), and Coach Tyler met in the principal's office, and Respondent's Policy 542d, which addresses alleged student misconduct and alternate types of discipline, was presented to the Stephens.

8.  At the September 12th meeting, Petitioner and his father declined to accept corporal punishment as a disciplinary measure for Petitioner's offense of wearing an earring.  As a result of the conference, Petitioner was placed in home based instruction.

9.  Petitioner received notice that a hearing would be held on September 18, 1984, to determine whether or not he was guilty of incorrigible conduct and, therefore, subject to expulsion.

10.  A hearing was held before Respondent's Board of Trustees on September 18, 1984.  The agenda for the meeting indicated that the Respondent Board would "[c]onduct a hearing in accordance with TEA Code 21.301 and 21.3011 concerning expulsion of a student for the remainder of the Fall semester of 1984." Counsel for the Board of Trustees asked Petitioner several hypothetical questions couched in language that "if" certain punishments were imposed by the school board, would he (Petitioner) remove his earring.  Petitioner's counsel asked if the Board was prepared to tell Petitioner whether they were going to expel Petitioner, to which the Board's counsel responded they would make their decision after the hearing.  Petitioner responded to each of Respondent counsel's hypothetical questions that he was not prepared to answer that question.

11.  On the basis of the testimony given at the hearing, the Board ruled that Petitioner was incorrigible and suspended him for the remainder of the fall term.  Petitioner was told that if he chose to remove the earring, he could come back to school at any time.

12.  On October 2, 1984, the Board of Trustees held an emergency meeting at which the Board rescinded the suspension order and placed Petitioner in home-bound instruction for the remainder of the term.

13.  Petitioner remained in home-bound instruction until January 3, 1985, when the spring term began.

14.  On January 3, 1985, Petitioner returned to school wearing the earring.  He attended regular classes that day without problem and without notice to remove the earring.  When he returned to school the next day, wearing the earring, he was placed in in-school suspension.  Petitioner was advised that he was to remain in in-school suspension until he removed the earring.

15.  Petitioner remained in in-school suspension two days.  Petitioner then agreed to remove the earring and to return to his regular classes pending the outcome of this appeal of the Board's decision to the Commissioner of Education.

16.  Petitioner was (as of the date of the prehearing conference) attending classes under the condition that he not wear the earring to school.

On July 8, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss for Mootness be granted and that the decision of Respondent's Board of Trustees from which Petitioner appeals be VACATED and Petitioner's appeal be DISMISSED.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is uncontested that Petitioner withdrew from Mt.  Vernon ISD on April 25, 1985, and does not attend school in any other school district.

2.  It is uncontested that Petitioner is currently employed in a full-time position with a local employer.

3.  The hearing held on September 18, 1984 was open to the public at the request of Petitioner and his parents.  (Tr.  63).  Members of the press also attended the hearing.  (Tr.  63).  The posted agenda for the hearing did not give the name of the student whose conduct was in question.  (Tr.  64).

4.  Petitioner's permanent student record contains no reference to the disciplinary action taken.  (Resp.  Ex.  1).

5.  There is no record of the Board's determination that Petitioner's conduct was incorrigible or of the disciplinary action taken in Petitioner's student file.  (Resp.  Ex.  1; Tr.  30, 31).

6.  Mr.  Walter Sears, Superintendent of Mt.  Vernon ISD, has information regarding the disciplinary action taken against Petitioner in a personal folder which he has maintained solely for the purpose of using the documents as personal notes after use in the present appeal.  (Tr.  33).  The district normally destroys the disciplinary records at the end of each year.  (Tr.  40).

7.  After the September 18th hearing, Respondent, through Superintendent Sears, notified the County Judge and County Attorney regarding the disciplinary action taken against Petitioner.  (Tr.  32).

Discussion
Initially, at issue before the Commissioner of Education was the question of whether a student's persistence in refusing to obey a rather minor rule regarding appropriate dress could constitute "serious or persistent misbehavior that threatens to impair the educational efficiency of the school," under Tex.  Educ.  Code Ann.  §21.301(b)(2)(A) (Vernon Supp.  1986).  Respondent would have to determine that Petitioner's refusal to remove his earring met the statutory criteria for incorrigibility in §21.301(b) before Petitioner could be removed to an alternative placement.

Respondent argues that any misbehavior which persists, no matter how minor, by its nature, threatens to impair the educational efficiency of the school - - if students learn that rules can be broken without serious consequences, control over the educational setting will be lost.

Petitioner urges that the Board must look at the misbehavior on a case by case basis to determine its seriousness.  Respondent's position, he argues, would render the last phrase in §21.301(b)(2)(A) ("that threatens to impair the educational efficiency of the school") surplusage.  However, the appropriateness of the disciplinary action taken against Petitioner is no longer before the Commissioner in this appeal.  Inasmuch as Petitioner has already completed the Fall 1984 term through home-based instruction and has, subsequent to filing this appeal, withdrawn from school, he is no longer subject to any punishment by Respondent as a result of his misbehavior.  Clearly, no relief can be granted by the Commissioner in this respect.

In Hatter v.  Los Angeles City High School District, 452 F.2d 673, 674 (9th Cir.  1971) the court stated that as long as the student's records contain references to disciplinary measures taken "they threaten prejudice with respect to college admission and future employment." The court in that case determined that the controversy over a student's suspension was not moot even though the suspension had ended and the controversy otherwise resolved.  As in Hatter, the collateral consequences resulting from references in the Petitioner's student records, if found, would mean that a controversy still existed, because effective relief could be granted.  Here, however, no reference to the action in controversy is in Petitioner's student records.  No order to expunge or correct Petitioner's records is necessary or would have any practical effect.  The only official reference to the Board's action exists in its minutes which, by law, must be maintained.  The minutes are not a part of the student's records and are not likely to be sought and researched by future potential employers or colleges to which Petitioner might seek admission.  Any damage caused by any reference to this matter in the Board's minutes is, therefore, de minimis.

In conclusion, because there exists no effective relief which can be granted by the Commissioner in the above-referenced matter, Petitioner's appeal is moot.  It should, therefore, be dismissed, and the decision of the Board of Trustees on which the appeal is based should be vacated.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's appeal fails to present any issue on which effective relief may be granted.

2.  The issues presented by Petitioner are moot.

3.  Respondent's Motion to Dismiss for Mootness should be GRANTED.

4.  The decision of Respondent's Board of Trustees from which Petitioner appeals should be VACATED and Petitioner's appeal should be DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss for Mootness be, and is hereby, GRANTED.

IS IS FURTHER ORDERED that the decision of Respondent's Board of Trustees from which Petitioner appeals be VACATED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 4th day of December, 1987.

_______________________

W.  N.  KIRBY
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