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Statement of the Case

Edgewood Independent School District (EISD), Petitioner, brings this action against Cindy Marroquin, Respondent, requesting that her optional teaching certificate be suspended for the 1983-84 school year.  Petitioner alleges that Respondent abandoned her contract without good cause.

Susan G. Morrison was appointed as Hearing Officer by the State Commissioner of Education.  By agreement, the parties stipulated to the facts in order for the case to be decided upon the pleadings and other information in the file.  Petitioner is represented by Mr. Donald J. Walheim, Attorney at Law, San Antonio, Texas.  Respondent is represented by Mr. John C. Alaniz, Attorney at Law, San Antonio, Texas.

On May 15, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on June 5, 1984.  No reply to Petitioner's exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is undisputed that Respondent is a registered nurse and holds a valid teaching certificate.

2. Texas Education Agency regulations state, "An individual who has a current registration with the Texas State Board of Nurse Examiners may be employed in a school district as a school nurse without a provisional certificate." (TEA Bulletin No. 691203, formerly Bulletin No. 753, December 1982, updated March 21, 1984).

3. It is undisputed that Respondent signed a written contract for employment as a school nurse for EISD on or before May 25, 1983.

4. The district's description of "School Nurse" reads, in its entirety, as follows:

TITLE:
SCHOOL NURSE

DESCRIPTION:
Under the general supervision of the School Nurse Consultant, the staff school nurse used her medical knowledge and professional preparation to carry out and support the objectives, standards, and policies of the health services component.

MAJOR DUTIES ARE:
To identify the health needs of pupils by various methods of health appraisal such as vision, hearing, dental and medical screening.

To teach students and others to recognize and report health deviations.

To confer with pupils and parents about health services for individuals.

To plan a system of referring and scheduling health services for individuals.

To serve as a resource person and consult in health instruction to pupils, parents, and school personnel.

To plan with the principals in orientation of school personnel to health policies and procedures.

To inform school personnel about real and potential health needs and acquaint them with the resource of the community.

To assist in compiling and using records, reports, and statistics for appraising and planning the halth services.

To make a nursing diagnosis and exercise judgment in the disposition of individuals who become ill or who are injured at school, in accordance with Board Policy.

To initiate and foster communication with physicians, dentist, and community agencies.

To work with the principal in acquainting the staff with policies for emergency care and teach school personnel to give emergency care.

5. The teaching duties performed by school nurse in Edgewood ISD, as set forth by Elizabeth C. Guerra, R. N., school nurse supervisor, consist of the following:

1. Dental Hygiene Teaching to 3rd grade students as party of National Dental Health Week.

2. Menstrual and developmental hygiene to 5th and 6th grade female students.

Methods of Teaching: Lecture form and use of visual aid charts and film.

3. Communicable Disease Information: Lecture form to students as needed following diagnosis of student with contagious illness such as Hepatitis.

4. Nutritional Health Teaching - As requested by teachers in various grades.

Method of Teaching: Lecture form and use of film, filmstrips, cassettes, charts.

Method of Teaching: Lecture and use of films, filmstrips, charts, pictures and other visual aids.

(Pet. Ex. 2).

6. It is undisputed that no academic credit is assigned by the school nurse for any of the activities set forth in Finding of Fact No. 5.

7. The legality of Petitioner's contract for the 1983-84 school year is uncontested.

8. The following pertinent language is quoted from Respondent's contract:

*


*


*

8. The Teacher may relinquish his position and leave the employment of the Employer at the end of any school year by written resignation addressed to and filed with the Employer prior to the first day of July preceding the end of the school year that resignation is to be effective. . .

9. The Teacher may relinquish his position and leave the employment of the Employer for just cause during the school year upon approval of the Board of Trustees of the School District.  A written request must be sent to the Superintendent of Schools thirty (30) days or more prior to the requested date of termination of his contract.
(Pet. Ex. 4).

9. EISD policy recognizes two reasons constituting "just cause" for contract abandonment: (1) humanitarian reasons such as transfer of spouse and illness in the family, and/or (2) in the best interests of the school district.  (Petitioner's Answers to Interrogatories, No. 6).

10. EISD gives employment preference to school nurses holding valid teaching certificates.  (Pet. Answer to Ingerrog. No. 4).

11. On or about August 18, 1983, Respondent received an offer from South San Antonio School District for an equivalent nursing position at a higher salary.  Thereafter, she immediately submitted her letter of resignation to EISD.  (Pet. Ex. 1).

12. On September 20, 1983, the Edgewood Board of Trustees voted to request suspension of Respondent's teaching certificate pursuant to §13.116 of the Texas Education Code.  (Board Resolution dated Sept. 20, 1983).

Discussion

Section 13.116 of the Texas Education Code allows a "teacher" holding a continuing or probationary contract with any school district governed by Chapter 13 to resign by August 1 or at any other time mutually agreed upon.  When a teacher tenders an untimely resignation and fails to perform a contract, he or she "shall be ineligible for employment by any other Texas school district during the ensuing school year covered by such contract, and his teaching certificate shall be suspended for that school year only." (Emphasis added).

This appears to be the first time that a school district has advocated the use of §13.116 against an auxilliary employee (i.e., a school nurse) for breach of an employment contract.  Petitioning school district alleges that every school nurse is charged with teaching duties and is therefore covered by the definition of "teachers" as used in §13.116.  (Pet. Answers to Interrog., Ex. 1, 2).  Respondent argues that the section is not applicable because a school nurse is not a "teacher." (Resp. Brief p. 1).

The scope of Chapter 13 of the Education Code is explained in §13.001, as follows, "The provisions of this chapter apply to the teachers of the public schools of the state and, as indicated by the context, to the auxilliary employees of the public schools." (Emphasis added).  The term "teacher" is not defined in §13.001 or elsewhere in Chapter 13.

The general rule is that if a statute is clear and unambiguous, extrinsic aids and rules of statutory construction are inappropriate, and the statute should be given its "common everyday meaning." Cail v. Service Motors, Inc., 660 S.W.2d 814, 815 (Tex. 1983).  Further, where the legislature does not specifically define the statutory terms it uses, those terms are to be given "the meaning in which they are ordinarily understood." Satterfield v. Satterfield, 448 S.W.2d 456, 459 (Tex. 1969); Amarillo Nat. Bank v. Terry, 658 S.W.2d 702, 704 (Tex. Civ. App. - - Amarillo 1983, no writ).

A "teacher" is ordinarily understood to be a person who is assigned the task of instructing a class of students in a particular area of learning for which academic credit is given.  The common, everyday meaning of "teacher" does not include school nurses and the activities of the sort set forth in Findings of Fact Nos. 4-5.

Nor does the context of §13.116 suggest that school nurses are to be considered "teachers" for the purposes of that statute.  Section 13.116 is contained in "Subchapter C. Teacher's Employment Contracts." This subchapter establishes a system whereby a school district can grant its "teachers" what is commonly referred to as "tenure." There is nothing in the subchapter which suggests that school nurses may be considered "teachers" and given tenure.  In fact, even administrative personnel are effectively excluded from the statute by §13.108, which reads as follows:

The board of trustees may grant to a person who has served as superintendent, principal, supervisor, or other person employed in any administrative position for which certification is required, at the completion of his service in such capacity, a continuing contract to serve as a teacher, and the period of service in such other capacity shall be construed as contract service as a teacher within the meaning of this subchapter.

There is no reason to believe that the same legislature which did not provide a system of tenure for administrators intended to allow nurses to attain that status.

Finally, the continuing contract provisions of the Education Code (§§13.101 - .117) have, as their source, Acts 1967, 60th Leg. p. 2012.  That Act, which was repealed when the Education Code was adopted, contained the following definition of "teacher":

"Teacher" means one engaged in classroom instruction of academic subjects who holds a permanent teaching certificate under the laws of this State and for whom certification is required by the employing board of trustees.

(Emphasis added).  This definition was, for some reason, deleted from the codification.  However, it is unlikely that the purpose of such deletion was to significantly change the scope of the continuing contract provisions, inasmuch as Tex. Educ. Code Ann. §1.03 (Vernon 1972) specifically states that "[t]he aim in adopting this code is to bring together in a unified and organized form the existing law relating to tax-supported educational instructions." (Emphasis added).

It is concluded, therefore, that, for the purposes of Subchapter C, the term "teachers" pertains only to individuals who are (1) licensed as teachers and (2) assigned the responsibility of instructing a class (or classes) of students in a particular area of learning for which academic credit is awarded.  Petitioner, therefore, was not a "teacher" for the purposes of this subchapter and could not receive its benefits.  If she could not receive its benefits, she clearly cannot be held subject to its liabilities.  Accordingly, her optional teaching certificate cannot be suspended pursuant to §13.116.

It should be noted that this Decision does not intend to suggest that Respondent's teaching certificate may not be suspended by the Commissioner.  Although Respondent is not a "teacher" for the limited purposes of the continuing contract provisions of the Education Code (§§13.101 - .117), she clearly is subject to §13.046(a)(3), which authorizes the Commissioner to suspend or revoke "any teacher's certificate . . . on complaint made by the board of trustees that the holder of a certificate after entering into a written contract with the board of trustees of the district has without good cause and without the consent of the trustees abandoned the contract."

In the present case, however, the school district specifically requested that the Commissioner "take the appropriate action under paragraph 13.116 of the Texas Education Code." (Letter to the Commissioner of Education dated September 30, 1983 from James R. Vasquez, Superintendent of Schools).  In addition, in a letter from its counsel to the Hearing Officer dated December 23, 1983, the district asserted that the issue of harm to the district stemming from Respondent's resignation - - an issue which is generally a consideration in cases brought pursuant to §13.046 - - should not be an issue in this case under §13.116.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The term "teacher," for the purposes of the probationary and continuing contract provisions of Tex. Educ. Code Ann. §§13.101 - .117 (Vernon 1972), pertains only to individuals who are licensed as teachers and who are assigned the responsibility of instructing a class (or classes) for which academic credit is awarded.

2. Respondent is not a teacher for the purposes of §13.116 of the Education Code, and her optional teaching certificate may not be suspended pursuant to that section.

3. Petitioner's request that Respondent's optional teaching certificate be suspended pursuant to §13.116 of the Education Code should be denied.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  17th  day of  Sept  , 1984.
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RAYMON L. BYNUM
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