DOCKET NO. 087-R2-284
MERVYN H. GREER
§


BEFORE THE STATE


§

§
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§
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§
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REDWATER INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  13th  day of  February  , 1985.

_______________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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Statement of the Case

Mervyn M. Greer, Petitioner, brings this appeal from an action of the Redwater Independent School District (RISD), Respondent, terminating Petitioner's contract of employment as Superintendent of Schools.  The appeal was heard on May 1, 1984, before Susan G. Morrison, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Mr. John D. Raffaelli, Attorney at Law, Texarkana, Texas.  Respondent is represented by Mr. Errol E. Owen, Attorney at Law, Texarkana, Texas.  By agreement, the parties introduced into evidence the record of the local board hearing which was held December 22, 1983.  The transcript and exhibits thereto are referred to generally as Joint Exhibit 1.

On July 13, 1984 the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on October 16, 1984.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as superintendent pursuant to an employment contract for a term of three (3) years from August 1, 1982 until June 30, 1985.  (Jt. Ex. 1: Exhibit 1, pp. 1-3).

2. By letter dated November 16, 1983, Petitioner was given notice of his proposed dismissal as superintendent by the Redwater Independent School District Board of Trustees pursuant to Section 21.210 of the Texas Education Code and his existing contract with the school district.  The notice advised Petitioner of his right to a hearing and legal representation and that "[s]pecific reasons for said action will be presented . . . upon written request." (Jt. Ex. 1: Exhibit 6).

3. By letter dated November 16, 1983, Petitioner, by and through his attorney, made demand for "a hearing on each of any proposed charges to be made against him." In connection therewith, Petitioner demanded:
(a) A list of all charges against him upon which the proposed dismissal is to be based.

(b) A list of the names and addresses of all witnesses who will testify. . . in support of the proposed dismissal.

(c) A full statement and summary as to the testimony as to each of the witnesses to be used in support of the charges. . . .

(Jt. Ex. 1: Exhibit 5).

5. Attached to a letter dated November 25, 1983, were five (5) charges under which Respondent School District stated that it intended to base its action in proposing to dismiss Petitioner and terminate his contract.  (Jt. Ex. 1: Exhibit 8, pp. 1-7).  The charges were as follows:

Charge #1 That the Redwater Independent School District purchased a Hot Tar Kettle in January of 1983 from Lowe's Incorporated of Texarkana, Texas, and that the said Mervyn Greer, Superintendent, knowingly, intentionally, and willfully sold to the Liberty-Eylau Independent School District No. 908, said Hot Tar Kettle on or about August 9, 1983, for the sum of $575.00, which money was received by check and deposited in Redwater Independent School District General Operating Fund on August 24, 1983, all of which sale of said property was not approved by the Redwater Independent School Board of Trustees prior to said sale, and at a time when the said Hot Tar Kettle was needed for the repair of roofs of the school buildings under the jurisdiction of Redwater Independent School District Board of Trustees, and which sell [sic] was in violation of Art. 23.26 of Texas Education Code.

Charge #2 That Mervyn Greer, Superintendent of Redwater Independent School District knowingly and willfully disposed of Three (3) Vent-a-Hoods in good condition without prior approval of the Board of Trustees of the Redwater Independent School District, prior to the Redwater Independent School District Budget hearing in August 1983, and requested $500.00 in the 1983-84 School Budget for new Vent-a-Hoods when the former Vent-a-Hoods had been in excellent usable condition, which had never been declared abandoned or non-salvageable property by the Board of Trustees of the Redwater Independent School District.

Charge #3 That Mervyn Greer, Superintendent, on or about October 11, 1983, intentionally, knowingly and willingly taped a special called closed hearing that was in executive session and which concerned disciplinary action of a student, [name deleted], who was a minor, and which action was over the protest of the minor's father and the President of the Board of Trustees of the Redwater Independent School District and other Board of Trustees members, and which violated the Civil Rights of said minor.

Charge #4 That Mervyn Greer, Superintendent of Redwater Independent School District intentionally, knowingly, and willfully failed to comply with official directives and established school board policy:

(a) By employing the following employees without prior knowledge or confirmation of the Redwater Independent School Board of Trustees: [six names were listed]

(b) By dismissing Jeff Palmore, an employee, without the prior knowledge or confirmation of the Redwater Independent School Board of Trustees.

(c) By setting salaries of the following employees without the prior knowledge or confirmation of the Redwater Independent School Board of Trustees: [three coaches' names were listed].

Charge #5 That on or about November 9, 1983, Mervyn Greer, Superintendent, intentionally, knowingly, and willfully failed to comply with official directives and established school board policy by coercing and forcing an employee, Don Cannon, to sign a letter that was prepared by Mervyn Greer and which was presented to Redwater Independent School District Board of Trustees as a letter from Don Cannon, and which letter was known or should have been known by Mervyn Greer to be neither a letter made by Don Cannon nor a letter made with Don Cannon's request, permission, or consent, which vitiated the directives of the Redwater Independent School District Board of Trustees to repair roofs that were badly in need of repair.

(Pet. Ex. 1).

6. A hearing before the board of trustees was held on December 22, 1983.  (Jt. Ex. 1: 1).

7. After the hearing at which both Petitioner and Respondent were represented by counsel, the board of trustees, by a majority vote sustained charges one through four (1-4) above and dropped charge five (5).  (Jt. Ex. 1: 197-200).

8. By a vote of 4 to 2, the board of trustees dismissed Petitioner pursuant to "the Board's policy, Mervyn Greer's contract, and VTCA Education Code under Section 21.210." (Jt. Ex. 1: 201-02).

9. By letter dated December 28, 1983, Respondent notified Petitioner that he had been dismissed.  The dismissal was made effective as of December 22, 1983.

10. In relation to Charge No. 1 relating to the sale of a hot tar kettle to a neighboring school district without prior Board approval, the following occurred:

(1) The high school's roof leaked in over sixteen (16) places immediately after its completion by the M. L. James Construction Company.  (Jt. Ex. 1: 10).

(2) The hot tar kettle was purchased for $615.25 in order for school maintenance personnel to repair the roof.  (Jt. Ex. 1: 18, 27-29; Exhibit 21).

(3) After buying the equipment, it became apparent to Petitioner that, not only were school maintenance employees reluctant or incapable of doing the repair work, the kettle was not the adequate size needed to remedy the problem.  (Jt. Ex. 1: 24-25, 41, 193; Exhibit 41).

(4) Petitioner was advised by Coy Walraven, the employee hired to repair the roof, to sell the tar kettle because it was too little to do the job.  (Jt. Ex. 1: 41).

(5) At the time, funds for the maintenance account were depleting quickly, so Petitioner sold the tar kettle to Liberty-Eylau School District for $575.00 and deposited the money into the school's maintenance account.  (Jt. Ex. 1: 15, 20, 41-42; Exhibits 27, 30, 31).

(6) When Mark Deaton, who had roofing experience, was later hired to assist with the repairs, Petitioner borrowed the tar kettle from Liberty-Eylau for twenty and one-half (20-1/2) days free of charge.  (Jt. Ex. 1: 14, 43-44, 50; Exhibit 26).

(7) When the budgeted funds for roofing repairs were consumed, the board of trustees refused to allocate more money for the project despite the fact that several roofs continued to leak.  (Jt. Ex. 1: 24, 26, 44).

(8) Petitioner did not request the board's permission to purchase the hot tar kettle other than by the customary process of having the board approve of the bill along with other school expenses.  Likewise, Petitioner did not ask the board's permission to sell the hot tar kettle.  (Jt. Ex. 1, pp. 20, 30; Tr. 23, 57).

(9) It was customary for the superintendent to make purchases for the school up to the amount of $5,000 without board approval.  Anything over $5,000 required purchasing by a competitive bidding process.  (Jt. Ex. 1: 17, 45-46).

(10) It was customary for the school to buy and sell other items in this manner, as shown by the following:

(a) The agriculture teacher frequently bought and sold animal stock without the board's permission.  Equipment was sold through a bidding process.  (Tr. 22-23, 46, 48, 92-95).

(b) Food for the cafeteria was bought and sold on a daily basis.  The board's involvement was limited to approval of the list of suppliers and the bills.  (Tr. 23).

(11) Since Petitioner's termination, the school district has hired an independent contractor to repair one section of the roof at a cost of $13,000.  (Tr. 114-15).

(12) The relevant school policies read, in pertinent part, as follows:

Policy 8104 - The Board of Trustees of this District has the legal power and duty to discharge faithfully the following responsibilities:

To authorize the sale of any property, other than minerals held in trust for free public school purposes . . . (T.E.C. 23.29b)

To acquire and hold real and personal property and sue and be sued in the name of the District (T.E.C. 23.26a)

*

*

*

To hold all rights and titles to the school property of the District, whether real or personal.  (T.E.C. §23.26c).

(Resp. Ex. 10).
11. In relation to Charge No. 2, relating to the unauthorized disposal of three (3) Vent-a-Hoods, the following occurred:

(1) Three Vent-a-Hoods, which were purchased in 1967, were found in a school storage building when it was cleaned out in the summer of 1983.  (Jt. Ex. 1: 77-78, 88, 96).

(2) At the time, Petitioner was without a maintenance director at the school so he hired two students, ages fourteen or fifteen, to help with the clean up.  Petitioner instructed them to "take whatever was trash to the dump and whatever wasn't trash, to leave it." (Jt. Ex. 1: 81-96).

(3) The building contained much trash and debris which the boys threw out.  They also carried the old Vent-a-Hoods to the dump because the vents were "bent up and looked like garbage." (Jt. Ex. 1: 78, 96-99).

12. In relation to Charge No. 3, relating to the taping of a student disciplinary board meeting despite protests from board members, the following occurred:

(1) By letter dated October 7, 1983, the parents of a student who was subject to suspension from school requested that a record be made of the closed hearing.  (Jt. Ex. 1: 114-16).

(2) Petitioner was advised by the school's attorney to make a record of the hearing.  (Jt. Ex. 1: 123, 134).

(3) At the hearing, the parents objected to Petitioner's tape recording the proceeding.  The board president, Hershel Robinson, voiced his objection to the taping because he felt it would be "disruptive." Another board member also protested, but he accepted Petitioner's reason for taping it.  (Jt. Ex. 1: 111-13, 129).

(4) There was no board action or vote prohibiting Petitioner from taping the hearing.  (Jt. Ex. 1: 130).

13. In relation to Charge No. 4, relating to the failure to comply with official directives and board policy by (a) hiring temporary employees, (b) firing Jeff Palmore and (c) setting salaries for three coaches without prior board approval, the following occurred:

(a) Hiring temporary employees

(1) The relevant board policies read, in pertinent part, as follows:

BOARD OF TRUSTEES - 8104

Legal Powers and Duties

*

*

*

To employ classified and non-professional personnel (maintenance, lunchroom, etc.) as necessary to perform the functions of the District program, and set the salaries thereof.

(Resp. Ex. 11)

SUPERINTENDENT OF SCHOOLS - 2302

Duties and Responsibilities

*

*

*

3. Recommend to the Board the appointment and/or dismissal of all employees of the District, interview or cause to be interviewed all applicants for employment for all positions and make recommendations to the Board for the employment of those deemed most qualified.

(Resp. Ex. 1).

(2) Although a board-authorized substitute list is maintained for the temporary replacement of teachers who are ill, there is no list regarding substitutes for maintenance and cafeteria workers.  (Tr. 105, 163).

(3) All but one of the six persons listed in part (a) of Charge 4 were either maintenance or cafeteria workers and were hired to replace ill employees.  Petitioner was not familiar with one of the people listed in the charge and was not involved with hiring or firing him.  (Tr. 96-97; Jt. Ex. 1: 161-64).

(4) There was no evidence of official directives ordering Petitioner to call emergency board meetings each time support personnel needed substitutes, nor was there any evidence that board members (other than the past president) desired such active participation in the day to day operation of the schools.

(b) Firing Jeff Palmore
(1) Petitioner terminated the employment of Jeff Palmore on or before July 1, 1983.  (Jt. Ex. 1: 147).

(2) Board President Robinson requested a hearing to discuss the employee's dismissal by letter dated July 1, 1983.  (Jt. Ex. 1: Exhibit 40).

(3) The board voted to uphold Palmore's termination by a 4 to 1 majority with only Mr. Robinson voting against it.  (Jt. Ex. 1: 147-48).

(c) Setting three coaches' salaries:

(1) The relevant board policies read, in pertinent part, as follows:

BOARD OF TRUSTEES - 8104

Legal Powers and Duties

*

*

*

To employ by contract . . . teachers, or other executive officers, and set salary schedules therefore.

(Resp. Ex. 11).  (See also Finding of Fact No. 13(a)(1) 3).

(2) Petitioner did not independently set or promise the prospective coaches a certain amount of salary.  The coaches were told only the amount of salary that would be recommended to the board by Petitioner.  The board voted 4 to 2 to hire the coaches and set their salaries for the amount recommended by Petitioner.  (Jt. Ex. 1: 150-51, 159-60).

Discussion

It is apparent from the record and testimony that, before this appeal occurred, several of the Board members were not familiar with their own Board policies or the routine difficulties which superintendents encounter while operating a school system.  (See the testimony of past Board president, Hershel Robinson, Jt. Ex. 1: 65-68 [indicating that he had never visited the homemaking building and knew nothing about the ventilation problems there] and 146 [indicating that he did not know the Board policy concerning temporary replacement of school support personnel]; testimony of Don Rogers, Jt. Ex. 1: 33-35 [admitting that he was not familiar with the policies]; and the testimony of Lynn Burleson, Tr. 118, 123 [explaining that his lack of familiarity with Board policies was due to his recent election to the board].  Nevertheless, the Board, led by Mr. Robinson, brought five charges against Petitioner which questioned Petitioner's conduct as superintendent of schools.  (Tr. 118-19, Jt. Ex. 1: 183-84)

A difference in philosophy clearly exists between the past Board president, Mr. Robinson, who stated that a superintendent needs Board approval before disposing of trash (Tr. 66) and the current Board president, Roy Johnson, who expects the superintendent to "run the schools," and the Board to "set policy" (Tr. 53).  Petitioner defends his actions by explaining his belief that the superintendent is to "operate the school[s] on a daily basis." (Tr. 40).

Charge No. 1:

The Board of Trustees is not complaining about the purchase of the tar kettle, the amount it was sold for, or the use of the funds collected for it; they only claim Petitioner had no authority to sell it pursuant to Tex. Educ. Code Ann. §23.26 (Vernon 1972), which reads, in its entirety, as follows:

(a) The trustees shall constitute a body corporate and in the name of the school district may acquire and hold real and personal property, sue and be sued, and receive bequests and donations or other moneys or funds coming legally into their hands.

(b) The trustees shall have the exclusive power to manage and govern the public free schools of the district.

(c) All rights and titles to the school property of the district, whether real or personal, shall be vested in the trustees and their successors in office.

(d) The trustees may adopt such rules, regulations, and by-laws as they may deem proper.

This statute does not address the extent to which a board of trustees may delegate its authority to purchase and dispose of school district property.  It is clear, however, that this school district's practice was to allow the superintendent and other employees to purchase and dispose of certain items without first obtaining the Board's approval.  See Finding of Fact No. 10 (9) and (10).  Petitioner's conduct in selling the kettle was within the scope of that practice, and the school district cannot terminate his employment for engaging in a practice of which it has approved.

Charge No. 2:

Mr. Robinson described the old Vent-a-Hoods as looking "new" when he saw them in the storage room.  (Jt. Ex. 1: 62).  Nevertheless, the greater weight of the evidence supports the fact that the Vent-a-Hoods were unsalvageable (See Finding of Fact No. 11).  It is concluded that Petitioner did not authorize anyone to destroy or dispose of valuable school property.

Charge No. 3:
First of all, recording a student's suspension hearing in no way violates a person's "Civil Rights" as alleged in this charge.  Petitioner followed the advice of the school's attorney by tape recording the hearing.  Although several of the Board members, including Mr. Robinson, voiced their objection to the taping, no vote was taken to prohibit the taping.  Therefore, Petitioner did not fail to follow an official directive.  Furthermore, the board acquiesced to the taping by proceeding with the hearing in the presence and knowledge of Petitioner's tape recording.

Charge No. 4:

(a) Hiring temporary employees:

Although RISD Board Policy 8104 addresses the Board's authority to employ school personnel (See Finding of Fact No. 13 (a) (1)), it would be unreasonable to construe this policy to require Board action in the employment of short-term substitutes for contractual employees.  If the Board had intended to exercise control over the selection of substitute support personnel, it would have surely taken such action as including specific language to that effect in its policy or having the Superintendent compose a list of eligible substitutes for its approval, as the Board did in the case of substitute teachers.  See Finding of Fact No. 13(a)(2).

(b) Firing Jeff Palmore
The Board ratified Petitioner's decision to terminate Jeff Palmore's employment.  This charge, therefore, constitutes no basis for Petitioner's termination.  See Finding of Fact No. (D)(b)(3).

(d) Setting three coaches' salaries:
It is uncontested that Petitioner told three prospective coaches that he would recommend to the Board the same salary as that received by the coaches previously holding the positions.  (Jt. Ex. 1: 159-60).  He made that recommendation to the Board.  (Jt. Ex. 1: 148-51).  Although Mr. Robinson testified that he felt "obligated" to set the salaries at the levels recommended, he admitted that he knew Petitioner had not legally bound the Board to that amount and that the Board merely felt a moral obligation to pay the coaches the recommended amount.  (Tr. 68-69).  In short, although Petitioner might have placed the Board in an awkward position with his recommendation, it is clear tht he did not exceed his authority by actually setting the coaches' salaries.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Good cause did not exist for the termination of Petitioner's employment during the term of his contract with the school district.

2. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  10th  day of  January  , 1985.

________________________________

W. N. KIRBY, INTERIM
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