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DECISION OF THE COMMISSIONER
Statement of the Case
Randy Miller, Petitioner, brings this appeal from the decision of the Board of Trustees of Aldine Independent School District, denying his request to be placed on level two of the career ladder.

A hearing on the matter was held April 25, 1986, before John T.  Fleming, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was not represented by legal counsel.  Respondent was represented by Jonathan C.  Hantke, Attorney at Law, Houston, Texas.

On June 18, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner Randy Miller was not placed on level two of the career ladder for 1984-85 because his teaching performance was rated "average," as opposed to "above average," by his building principal.  (Tr.  13).

2.  Petitioner's 1982-83 and 1983-84 performance evaluations demonstrate that Petitioner's lesson planning and organization were "strong areas," as opposed to "weak areas." (Pet.  Exs.  4, 5).

Discussion
Petitioner contends that the assessment of his building principal, even if based on the observations of others, is at odds with the scores reported on prior written evaluations of his teaching performance.  (Tr.  16).  Specifically, Petitioner's written evaluations for the 1982-83 and 1983-84 school years demonstrate that Petitioner's lesson planning and organization were "strong areas" as opposed to "weak areas," whereas he was only rated "average" in lesson planning and preparation by his building principal for career ladder purposes.  Petitioner claims that the written evaluations demonstrate that his lesson planning and preparation were "above average," and that therefore he should have been placed on the career ladder.  (Tr.  17).  This Agency cannot agree.

To say that a teacher's "strong point" is lesson planning and preparation is not to say that his lesson planning is "above average." The latter is a comparative measure, the former an individual measure.  Moreover, the appraiser who performed the written evaluation of Petitioner for 1982-83 stated that a check mark in the "strong area" box indicated satisfactory, not "above average," performance.  (Tr.  65-66; Pet.  Ex.  4).  (Performance that was particularly noteworthy was given a check-plus mark.  Tr.  54.)

Petitioner contends that the written evaluations of several of those who were placed on the career ladder were poorer than his, and in some cases did not possess the minimum educational or experience requirements.  Petitioner did not, however, support this contention with evidence other than his personal testimony.

Petitioner makes reference to various "inconsistencies" and "contradictions" in the manner in which the administration handled his application and appeal.  However, Petitioner has not explained how any of these alleged inconsistencies demonstrate that Respondent acted arbitrarily, capriciously or in bad faith in failing to place Petitioner on Level Two of the career ladder.  In all events, Petitioner did not carry his burden of proof on these issues, not having called any witnesses or presented any evidence other than self-serving personal testimony.  (Tr.  86-87).

Petitioner next argues that he should have been informed of the meetings between the career ladder committee and his building principal, and been given an opportunity to refute her verbal assessment.  Petitioner has cited no statutory or other authority for this contention.  In fact, this contention was rejected in Deason v.  Pine Tree ISD, No.  216R9-885, pp.  11, 17 (Proposal to Comm'r Educ., Feb.  1986).

Finally, Petitioner contends that he should have been made aware of the areas in which his performance was lacking, or, as he stated it, of his building principal's "verbal concerns," since these concerns about his teaching performance were not evident in the written evaluations.  Petitioner misconceives the nature of the evaluation process used in his school district.  It was a competitive process, making it quite possible to be a very fine teacher in all respects - - that is, to not be lacking in any particular area of performance - - and still not attain placement on level two of the career ladder.  (Tr.  86-87).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent did not act arbitrarily, capriciously, or in bad faith in failing to place Petitioner on Level Two of the career ladder.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 3rd day of November, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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