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Statement of the Case

Elizabeth B. Moore, Petitioner, appeals the actions of Dallas Independent School District (DISD), Respondent, which (1) placed Petitioner on involuntary leave of absence without pay as of April 20, 1982 to continue until she had submitted to a psychological evaluation pronouncing her fit to return to work and which (2) denied her a hearing before the Respondent's Board of Trustees.

A hearing was held on May 23, 1983, before Judy Underwood, the Hearing Officer appointed by the Commissioner of Education.  Petitioner appeared represented by L. A. Bedford, Attorney at Law, Dallas, Texas.  Respondent appeared represented by Ben Niedecken, Jr., Attorney at Law, Dallas, Texas.

On June 29, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Exceptions to the Proposal for Decision were due by July 25, 1983.  Respondent requested an extension of time in which to file exceptions to the proposal.  Said request was granted until August 12, 1983.  No exceptions were filed.

Findings of Fact
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On April 12, 1982, Respondent's Associate School Psychologist, Delva King, was requested to go to William Brown Miller Elementary School to observe Petitioner.  Ms. King met with Petitioner in her classroom, and Petitioner informed Ms. King that she had some concerns about electrical problems in her classroom, which was located in a portable building.  Petitioner stated that she heard differences in sound in different areas of the room, which made her believe there were microphones in her classroom.  (Tr. 148-49).

2. On April 19, 1982, Arthur Fisher, Respondent's Assistant Principal at William Brown Miller Elementary School, was asked to go to Petitioner's classroom, where he found her walking around with a music book in her hand.  Petitioner walked around, pointing at circles she had drawn on the floor, and told him that she thought someone was listening in on her class.  (Tr. 119-20).

3. On April 20, 1982, Assistant Principal Fisher entered Petitioner's classroom and instructed her to leave her class and meet with John Santillo, Respondent's Assistant Superintendent.  (Tr. 006-07).  Petitioner, Assistant Superintendent Santillo, Ms. King, Principal Hazel Partee, and Respondent's Medical Advisors, Dr. Martha Martin and Dr. Richard Adams, were present at this meeting.  Petitioner's behavior was discussed, and observations were made by Dr. Martin, Mr. Santillo and Dr. Adams. Mr. Santillo then informed Petitioner that she would be paid through noon on that day, but that she was not to resume teaching until she had submitted to a psychological evaluation.  (Tr. 007-08,077-79, and 153).  Mr. Santillo recommended that Petitioner apply for a medical leave of absence and gave her the necessary forms.  (Tr. 78).

4. Petitioner received an evaluation dated April 21, 1982, which gave her an overall rating as "successful" and commented that her relationship with the staff was in need of improvement.  (See Pet.'s Ex. 2).  No mention was made in the evaluation of any bizarre or abnormal behavior.  (Tr. 009-10, and 142).

5. By letter dated April 22, 1982, Respondent notified Petitioner that she had been placed on a convalescent leave of absence effective as of 12:00 noon April 20, 1982.  The letter informed her that she would remain on leave "until such time that you are able to provide this office with an approved Medical Clearance (Form L-3) attesting to your physical and emotional fitness to return to active service as a teacher".  (See Pet. Ex. 3; Tr. 011-12).

6. Petitioner wrote to Respondent's Superintendent, requesting a hearing.  (Tr. 012).  By letter dated April 30, 1982, Respondent's Superintendent Wright advised Petitioner to seek psychological evaluation.  No mention was made of scheduling a hearing.  (Pet. Ex. 5; Tr. 013).

7. Petitioner again wrote to Superintendent Wright by letter dated May 5, 1982, appealing her status and again requesting a hearing.  (Pet. Ex. 14; Tr. 016-17).  Petitioner received a form dated May 10, 1982 from Respondent, indicating that her Short Term Leave of Absence would expire on May 31, 1982.  (Pet. Ex. 6).  By letter dated June 6, 1982, Superintendent Wright notified Petitioner that she should take up the matter of her medical leave of absence with Mr. Santillo.  (Pet. Ex. 7; Tr. 015).

8. By letter dated July 19, 1982, Petitioner provided a statement of physical fitness and good health from Dr. Eugene Dorsey (See Pet. Ex. 8) to Respondent's Superintendent.  (See Pet. Ex. 9; Tr. 017, 019-20).

9. Over four months later, by letter dated November 29, 1982, Respondent notified Petitioner that her Medical Clearance to Return to Active Service (Form L-3) was insufficient and that she must provide a psychological evaluation.  (Pet. Ex. 10; Tr. 021).

10. Petitioner and a teacher representative, Mr. Herb Cook, requested a meeting with Assistant Superintendent Santillo, which took place on January 7, 1983.  By letter dated January 14, 1983, Respondent advised Petitioner to cooperate in submitting to a psychological examination.  (Pet. Ex. 12; Tr. 025).

11. Petitioner wrote a letter to Respondent's Board President requesting a hearing before the Board of Trustees.  This request was acknowledged in a letter dated February 22, 1983, from the Board president, in which Petitioner was informed that no hearing would be granted until Petitioner submitted to a psychological evaluation.  (Pet. Ex. 13; Tr. 025-26).

12. At all times pertinent to this appeal, Respondent had in force and effect, policy DBB (Local) (Resp. Ex. 1), which reads, in pertinent part, as follows:

The General Superintendent shall design and implement regulations to enforce the following physical examination and fitness requirements.

The District shall request physical examinations, at the expense of the employee, of new and former employees before their contracts, confirmation of employment, or assignments become effective.  Completed physical examination forms shall be sent to the health services director for screening and approval.

If it is determined by the General Superintendent, the principal, or the department head that the employee's condition of health is affecting his or her performance and responsibilities, or the performance of other employees adversely, the General Superintendent, the principal, or department head shall recommend to the health services director a review of the employee's state of health status.  If a medical evaluation is required, the District shall assume the costs of the initial examination, and the physician may be selected by the District.  Expenses incurred after the initial examination, such as further treatment, medication, diagnosis, further tests, etc., shall be borne by the employee.

The General Superintendent shall have the authority to require any employee or groups of employees to undergo medical evaluations, at the expense of the employee, at any time during the course of the calendar year, if it is in the best interest of the District.

13. On April 20, 1982, Respondent had in force and effect a policy on Leaves of Absence which was set forth in Respondent's Professional Personnel Guide (See Resp. Ex. 3; Tr. 188-89).

14. In March 1979, Petitioner and Respondent entered into a five-year employment contract, effective the 1st day of the 1979 scholastic year.  (Pet. Ex. 1: Tr. 004).

Discussion
Jurisdiction

From the outset, Respondent has contended that Petitioner's appeal should be dismissed because she is not aggrieved and cannot be aggrieved until after she submits to the psychological evaluation required by Respondent under the auspices of its Policy DBB (Local).  However, at the moment Respondent denied Petitioner compensation due under her contract, Petitioner became aggrieved for the purposes of §11.13 of the Texas Education Code, which authorizes any party who has been deprived of a legal right by action of any board of trustees of a school district in this State to appeal to the Commissioner of Education.  In addition, the Board of Trustee's denial of Petitioner's request for a hearing on the deprivation of her compensation is clearly an action from which appeal to the Commissioner of Education may lie.

The Merits

The major issues raised by Petitioner in this appeal concern Respondent's authority to (1) require Petitioner to submit to a psychological examination or evaluation and (2) to put Petitioner on involuntary leave of absence without pay until she submitted to such evaluation and provided documentation that she was physically and emotionally fit to return to work.  Because the second issue is dispositive of the appeal, the method by which a school district may require a teacher to submit to a psychological examination or evaluation will not be discussed in detail; however, in my opinion school districts inherently possess such a power in appropriate circumstances.  It is further my opinion that, in light of the significance of such a mandatory evaluation, an administrative order to that effect is itself appealable to the Board of Trustees and the Commissioner of Education.

As for the second issue, Policy DBB (Local) does not authorize placing a teacher on involuntary leave without pay.  While refusal to submit to a valid request for evaluation may constitute insubordination and present adequate cause for termination, the district has not elected to pursue that route - - although it should be noted that the district's request, to be valid, must include a hearing before the board of trustees if the teacher requests a hearing.  Respondent, therefore, must look to some other policy as authorization for the action taken by it in this case.  Respondent's Professional Personnel Guide (Resp. Ex. 3) contains a policy printed at page 49 entitled.  "C. Leaves of Absence." Examination of the entire section however reveals that there is not one subsection nor is there any language whatsoever, referring to involuntary leaves of absence whereby the school district is authorized to require a teacher to take a leave of absence.  All of the language refers to leaves of absence requested by the teacher.  Respondent's Assistant Superintendent Santillo testified that this policy was in effect at the time in question and that no major changes had been made to it.  (Tr. 188-89).

The Hearing Officer was subsequently supplied by Respondent's counsel with a certified copy of Respondent's Board Policy DEC (Local), which is marked as Resp. Ex. 6.  (See Tr. 188-89).  Board Policy DEC (Local) is clearly marked with an issue date of July 2, 1982, which means that it was not in force on April 20, 1982, when the circumstances at issue occurred.  There is also a substantial difference between the policy printed in the Professional Personnel Guide and that of Policy DEC (Local) issued on July 2, 1982.  Policy DEC (Local) includes a subsection entitled "Temporary Disability," which states as follows:

The Board may place an employee on leave of absence for temporary disability if, in its judgment and in consultation with a physician who has performed a thorough medical examination of the employee, the employee's condition interferes with the performance of regular duties.  The employee shall have the right to present evidence to the Board of fitness to continue in the performance of regular duties.
The above language duplicates the language set out by the Legislature in §13.905(c) of the Texas Education Code, which became effective June 14, 1973.  Although Respondent did not have the above policy in force at the time in question, its actions in this case would have nevertheless been in violation of the requirements of the policy and §13.905(c) even if the policy had been effect, for the following reasons:
1) the General Superintendent is not authorized to place any teacher on leave of absence for temporary disability - - only the Board of Trustees can take such action;

2) the Board may take such action only after it determines, in consultation with a physician who has performed a thorough medical examination of the employee, that the employee's condition interferes with the performance of regular duties - - in this instance there was no such thorough medical examination, nor did the Board make any determination of Petitioner's condition, having refused to give her a hearing;

3) the action to place an employee on involuntary leave can be taken by the Board only after a determination that the employee's condition interferes with the performance of regular duties -- no such evidence was presented at the hearing on the merits, nor was the Board ever presented with any such evidence.

The only direct evidence offered by Respondent's witnesses regarding Petitioner's "condition" and the effect of such condition on the performance of regular duties came from Assistant Principal Fisher and Delva King.  Mr. Fisher testified that Petitioner's behavior on April 19, 1983 was "bizarre" because she walked around the classroom in "a very petite and gentle -- womanly strut," even though he admitted that she had walked in this manner since the day he met her.  (Tr. 119, 128-29).  He also testified that, on the way to her class on April 19, 1983, he saw some of her students running from the classroom.  (Tr. 126).  On cross-examination, he admitted that this observation occurred between classes and that it is not unusual for elementary-age children to run from one classroom to another.  (Tr. 40).  Mr. Fisher further testified that another example of Petitioner's "bizarre" behavior was that on one occasion she walked up and down the street in front of the school after classes were out in 30 to 40 degree weather without a coat and that she was laughing.  (Tr. 122 and 130).  Another observation made by Mr. Fisher was that, during an assembly in the Auditorium, Petitioner was "grinning or smiling inappropriately." (Tr. 121-22, 134).  Mr. Fisher stated that, in his opinion, Petitioner's behavior was having an impact on her performance and responsibility in the classroom (Tr. 127); yet he also testified that in most instances when he would enter Petitioner's room the children were perfectly seated and quiet.  (Tr. 126).  Although such testimony may describe Mr. Fisher's observations of Petitioner's conduct, it offers no evidence to support the contention that Petitioner had some emotional "condition" that adversely affected her performance and responsibilities, especially in light of the evaluation regarding Petitioner made the day after she allegedly exhibited such behavior.

Delva King's testimony was based on a one-hour, one-time observation of Petitioner on April 12, 1983.  Ms. King observed that Petitioner was initially upset but subdued at the outset of the interview and later became agitated and nervous.  (Tr. 151).  Ms. King testified that she was concerned for Petitioner and her students because of Petitioner's stressful appearance and behavior -- that, in Ms. King's opinion.  Petitioner's reactions would be adverse to her students.  (Tr. 153-55).  On cross-examination, however, Ms. King confirmed that she did not observe Petitioner in the presence of her students or in a teaching situation, and she acknowledged that stress was not unusual in the teaching profession.  (Tr. 172).  Ms. King admitted on examination by the Hearing Officer that, although she is fully qualified to give a thorough psychological examination, she does not consider her first interview of Petitioner on April 12, 1982 to be the equivalent of such an examination.  (Tr. 174-75).

The testimony given by Dr. Adams and Mr. Santillo was opinion evidence based upon the observations of other parties which were reported to them.  (Tr. 95, 105-06, 177, 181, 186-87).

Summary
The determination that Respondent had no authority to place Petitioner on involuntary leave without pay until she submitted to a psychological examination is dispositive of this appeal.  However, the discussion of the evidence presented regarding Petitioner's alleged "condition" and professional effectiveness is included for the purpose of emphasizing the importance of strictly adhering to the statutory reqirements in this area.  Allegations regarding an individual's mental or emotional condition are serious and should not be made lightly.  The administrators in this instance made a determination, without a thorough psychological examination or opportunity for hearing, that Petitioner's mental condition warranted removing her from the classroom without pay.  Such action constitutes a violation of Petitioner's rights under the Due Process Clause of the United States Constitution, which provides that no person may be deprived of property without due process of law (i.e., notice and hearing).  See Goss v. Lopez, 419 U.S. 565, 578-79 (1975), and the cases cited therein.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent had no authority to remove Petitioner from service without pay in the manner followed in this case under any existing policy.

2. Respondent violated the requirements of §13.905(c) of the Texas Education Code by putting Petitioner on involuntary leave of absence without pay and denying her a hearing.

3. Respondent violated Petitioner's basic due process rights by depriving her of her compensation and employment without the opportunity for a hearing before its Board of Trustees.

4. Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  7th  day of  Nov.  , 1983.

_____________________________

RAYMON L. BYNUM
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