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O R D E R

BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is

FOUND that when the Board of Trustees of the Schertz-Cibolo-Universal City Independent School District made its decision to treat Petitioner's absences as unexcused, it was not aware that it had the discretion to treat those absences as excused consistent with §21.035(b) of the Texas Education Code.  It is

CONCLUDED that the Board of Trustees should be afforded the opportunity to reconsider its decision under the appropriate standard.  It is, therefore, accordingly

ORDERED that this matter be remanded to the Board of Trustees of Schertz-Cibolo-Universal City Independent School District for the purpose of reconsidering Petitioner's request that her absences be excused.  The Board of Trustees is hereby further instructed that §21.035(b) of the Texas Education Code authorizes the school district to treat Petitioner's absences as excused.

SIGNED AND ENTERED the  14th  day of JANUARY, 1984.

______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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AMENDED DECISION OF THE COMMISSIONER

Statement of the Case

Therese Young, bnf Arthur P. Young, Petitioner, appeals from the decision of the Board of Trustees of the Schertz-Cibolo-Universal City Independent School District, Respondent, denying Petitioner's request for "excused absence" status for seven school days missed by Petitioner.

The appeal was heard on March 14, 1983 before Denise Howell-Anderson, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented, pro se, by her next friend and father, Arthur P. Young. Respondent was represented by Jim Walsh, Attorney at Law, Austin, Texas.

On June 9, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Respondent through its superintendent, filed exceptions to the Hearing Officer's proposal on June 28, 1983.  Petitioner filed a reply to Respondent's exceptions on July 19, 1983.

A Decision of the Commissioner was entered July 29, 1983, which decision was appealed to the State Board of Education.  Separate amici curiae briefs were received from El Paso Independent School District, the Texas Association of School Boards (TASB), and Consulting Educators, Inc., and one such brief was received on behalf of Houston, Spring, Conroe and La Marque Independent School District.  By order of November 12, 1983, the State Board of Education remanded the matter to the Commissioner of Education "for preparation of additional Conclusions of Law clearly indicating the scope of his decision. . . ."

The brief filed by Consulting Educators, Inc., urged adoption of the original Commissioner's decision.  The brief filed by TASB urged reversal thereof.  The briefs filed by the respective school districts essentially urged that the decision be modified to rest on state law grounds and restricted to the facts of this case.  As specifically and correctly noted in the brief filed on behalf of Houston I.S.D., et al., a basic principle of jurisprudence is that constitutional issues should not be addressed where a case may be resolved on statutory grounds.  Accordingly, this Amended Decision adopts the approach urged by the amici curiae school districts with one caveat.

School districts should be cautioned that the constitutional issue addressed in the original decision will not disappear.  The distinctions proferred concerning St. Ann v. Palisi, 495 F.2d 423 (5th Cir. 1974), are not very persuasive.  It appears that the confluence of the policy of giving zeros for unexcused absences and classifying absences compelled by a parent as unexcused resulted in a clear penalty to the child in this case.  It further appears that a 20 point grade reduction is a more severe penalty than a transfer from one campus to another, which was the final disciplinary action at issue in St. Ann. Arguments that a student has no right to a grade may be classified as "irrelevant" by the Courts just as the Court in St. Ann so classified the argument that there was no fundamental right to education.  These cases are resolved by balancing the nature of the penalty and any rights infringed thereby against the interests of the school district which are promoted by the challenged policies.  It is possible that, in striking this balance, the Courts would distinguish between recreational absences and absences for legitimate educational and familial purposes.  In any event, the entire area should carefully be reviewed by a school district prior to the imposition of such sanctions as were exacted herein.

Findings of Fact

After due consideration of the evidence and matters officially noticed, and upon review of all documents filed herein, I reiterate the Findings of Fact contained in my original decision together with some amplification thereof.

1. At all times relevant to this appeal, Petitioner, a minor child, was a student in her sophomore year of high school in Respondent School District.

2. During November 1982, Petitioner's parents removed Petitioner from school for a period of seven days, for the purpose of attending a long-planned family gathering in California on the occasion of a 50th wedding anniversary.  (Local Transcript (L. Tr.) 3). Although Petitioner wanted to remain home and in school, and so requested, her parents insisted she accompany them on the trip.  (L. Tr. 3, 8, 15).  While Respondent now claims that this latter finding rests on hearsay, no objection to Mr.  Young's testimony in this regard was made at either hearing and thus his testimony is admissible under the Texas Rules of Evidence currently in effect.

3. Petitioner's parents approached the high school principal prior to the vacation to request that the absence be excused and Therese be given her assignments before departure so she might keep up with her school work during the absence.  The principal, Mr. Mason, and subsequently Superintendent Block, both denied the request that absence be excused.  (L. Tr. 16, letter of Dr. Block dated November 29, 1982).

4. A hearing was held on December 9, 1982, before the Board of Trustees of Respondent district.  The Board denied Petitioner's request that the absence be excused by a 6 to 1 vote.  (L. Tr. 59-60).

5. Therese's teachers informed her of the assignments to be covered during her absence.  (L. Tr. 9). The testimony of Therese's teachers at the local hearing established that Petitioner is a competent student who earns A to B grades, that Petitioner's performance after her vacation indicated that she had completed her assignments while absent, and that the teachers would have accepted make-up work had they had the option to do so.  (L. Tr. 54-58).  However, because the absence was designated as "unexcused" by the administration, according to local policy each of Therese's teachers were required to give her a zero for each class day missed, regardless of whether she had done the work assigned while absent.  (L. Tr. 21, 29).

6. The record establishes tht although Petitioner's average grades were A to B prior to the family trip, after receiving seven zeros in each subject, her average grades dropped approximately 20 points (to the 60-70 range).  (L. Tr. 32-33, Tr. 40).

7. The testimony of Principal Mason at both hearings establishes that Respondent's school attendance policies are implemented so as to consistently deny excused status for absences occasioned by family trips.  (Tr. 18-19).  Specifically, the principal testified that the district interpreted the final proviso in §21.035(b) of the Texas Education Code to the effect that "other unusual cause[s]" are non-existent "unless it can be tied to one of the reasons, sickness or death in the family, you know." (Tr. 19).  At the local hearing the assistant principal who initially denied the request clearly testified that "out of town" absences are uniformly classified as unexcused, stating that "I would hate to think that we would have to treat out of town differently, and basically that's what we based this decision on." (L. Tr. 29).  He proceeded to explain that he did not wish to make judgments on different excuses for family trips.

8. Respondent's Attendance Policy regarding excused absences (page 1, Parent-Student Handbook) has been adopted verbatim from Tex. Educ. Code Ann. §21.035(b) (Vernon 1972) and reads as follows:

Excused Absence

Any child not excepted from compulsory school attendance may be excused, as provided by this section, for temporary absence resulting from personal sickness, sickness or death in the family, quarantine, weather or road conditions making travel dangerous, or any other unusual cause acceptable to the teacher, principal, or superintendent of the school in which the child is enrolled.  (Texas Education Code 21.035(b). [emphasis added].

Testimony at hearing establishes that Respondent interprets and implements the above policy so as to grant excused absences only for those reasons specifically set forth above, thereby ascribing no independent meaning to the portion of the statute which reads: "or any other unusual cause acceptable to the teacher, principal, or superintendent . . ." (Tr. 18-19).

9. The comments and discussion of board members at the local hearing indicate that the school board members were not informed that they could, consistent with state law and district policy, exercise discretion in determining whether Petitioner's absence might be excused.  In fact, remarks of several board members at the local hearing indicate that they believed they must support the superintendent's recommendation that the absences be unexcused in order to comply with State law.  (L. Tr. p. 20 1. 20 - p. 21 1. 25; p. 23, 1. 7-23; p. 37, 1 9-12; p. 40, 1. 14-25, p. 52, 1. 17 - p. 53 1. 11).  Since this conclusion is now contested by the district through a brief signed by its Superintendent, some of these references are set out as follows:

Local Tr., p. 20:

MR. JARVIS: Is our policy consistent with the TEA regulations across the state?

MR. MASON: Yes.

*

*

*

DR. BLOCK: Yes, it is a direct quote from the Texas Education Code, and it is the law copied right out of the book.

Local Tr. p. 37:

MR. GRAINGER: I think, unless Mr. Young has some legal rendering that he can provide us that we have to go on the basis of what the Texas Education Code says is the law.

Local Tr. p. 40:

MR. YOUNG: The policy has to be changed.  You cannot . . .

MR. JARVIS: We don't make policy.

MR. GRAINGER: We don't make the law.

Local Tr. p. 52:

MR. YOUNG: Do you feel that that policy is correct? A valid policy?

MR. JARVIS: Sir, I don't make policy.

MR. YOUNG: Well, then -

MR. JARVIS: We affirm what the TEA tells us it should be.  We don't make the policy.  They tell us the way it ought to be and we adopt it. . . .

Nowhere in the transcript of the local hearing did the administration inform the Board that what was at issue was an unwritten local practice which was entirely within their control.

Discussion

Respondent has clearly misinterpreted the law.  In the interests of avoiding the exercise of discretion in passing upon requests for excused absences a blanket but unwritten rule against family travel has been adopted by the administration.  To no avail Petitioner sought at every level to have the law applied according to its clear meaning.  While I am sympathetic to the difficulties involved in the exercise of judgment in this area, the legislature have compelled that such judgment be exercised, not evaded.  It is unfortunate that the local Board of Trustees was not clearly informed that they were not bound by law to refuse the request of Petitioner.  Had they been so informed I have no doubt that they would have considered a family reunion for a 50th wedding anniversary to constitute an "unusual cause" warranting an excused absence under §21.035(b).  Indeed, in light of the options of the parent to either leave a fifteen year old daughter at home or forego the family reunion, it would be an abuse of discretion to rule otherwise.

It should be emphasized that jurisdiction over this matter is grounded upon a misinterpretation of state law by the district, that is, the failure to exercise discretion, not upon a challenge to an exercise of discretion.  Moreover, this case does not involve a district with systematic regulations concerning minimum attendance for course credit and accompanying procedural protections to permit human judgment of specific cases.  This case deals with a highly punitive policy of awarding zeros for every day absent whether children present receive grades for those days or not, and the application of this policy to Petitioner just as if she had been a truant who was out on the streets rather than in school.  Such rigidity, while easy to apply, is simply not permissable in our educational system.  Schools and families must cooperate in the education of children; each must recognize the importance of the other to well-being of students.

Conclusions of Law

After due consideration of the the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Under §21.035(b) of the Texas Education Code, school districts must exercise discretion in reviewing requests for excused absences for family activities.  An absolute prohibition of excused absences for out-of-town travel is not permissable.

2. On the facts of this case it would be an abuse of discretion to deny the request for excused absences.

3. Petitioner's appeal should be granted.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  8th  day of  Dec.  , 1983.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this matter be REMANDED to the Commissioner of Education for preparation of additional Conclusions of Law clearly indicating the scope of his decision; and, it is

FURTHER ORDERED that this appeal be maintained on the State Board of Education's docket for consideration at the Board's regularly scheduled meeting in January, 1984.

SIGNED AND ENTERED the  12th  day of NOVEMBER, 1983.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard the Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is

ORDERED that consideration of this matter be POSTPONED, and the appeal is hereby set to be considered at the November 1983 meeting of the State Board of Education.

SIGNED AND ENTERED the  8th  day of OCTOBER, 1983.

_____________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

___________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Therese Young, bnf Arthur P. Young, Petitioner, appeals from the decision of the Board of Trustees of the Schertz-Cibolo-Universal City Independent School District, Respondent, denying Petitioner's request for "excused absence" status for seven school days missed by Petitioner.

The appeal was heard on March 14, 1983 before Denise Howell-Anderson, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented, pro se, by her next friend and father, Arthur P. Young. Respondent was represented by Jim Walsh, Attorney at Law, Austin, Texas.

On June 9, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Respondent through its superintendent, filed exceptions to the Hearing Officer's proposal on June 28, 1983.  Petitioner filed a reply to Respondent's exceptions on July 19, 1983.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education Officer, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner, a minor child, was a student in her sophomore year of high school in Respondent School District.

2. During November 1982, Petitioner's parents removed Petitioner from school for a period of seven days, for the purpose of attending a long-planned family gathering in California on the occasion of a 50th wedding anniversary.  (Local Transcript (L. Tr. ) 3).  Although Petitioner wanted to remain home and in school, and so requested, her parents insisted she accompany them on the trip.  (L. Tr. 3, 8, 15).

3. Petitioner's parents approached the high school principal prior to the vacation to request that the absence be excused and Therese be given her assignments before departure so she might keep up with her school work during the absence.  The principal, Mr. Mason, and subsequently Superintendent Block, both denied the request that the absence be excused.  (L. Tr. 16, letter of Dr. Block dated November 29, 1982).

4. A hearing was held on December 9, 1982 before the Board of Trustees of Respondent district.  The Board denied Petitioner's request that the absences be excused by a 6 to 1 vote.  (L. Tr. 59-60).

5. Therese's teachers informed her of the assignments to be covered during her absence.  (L. Tr. 9).  The testimony of Therese's teachers at the local hearing established that Petitioner is a competent student who earns A to B grades, that Petitioner's performance after her vacation indicated that she had completed her assignments while absent, and that the teachers would have accepted make-up work had they had the option to do so.  (L. Tr. 54-58).  However, because the absence was designated as "unexcused" by the administration, according to local policy each of Therese's teachers were required to give her a zero for each class day missed, regardless of whether she had done the work assigned while absent.  (L. Tr. 21, 29).

6. The record establishes that although Petitioner's average grades were A to B prior to the family trip, after receiving seven zeros in each subject, her average grades dropped approximately 20 points (to the 60-70 range).  (L. Tr. 32-33, Tr. 40).

7. The testimony of Principal Mason at hearing establishes that Respondent's school attendance policies are implemented so as to consistently deny excused status for absences occasioned by family trips.  (Tr. 18-19).

8. Respondent's Attendance Policy regarding excused absences (page 1, Parent-Student Handbook) has been adopted verbatim from Tex. Educ. Code Ann. §21.035(b) (Vernon 1972) and reads as follows:

Excused Absence

Any child not excepted from compulsory school attendance may be excused, as provided by this section, for temporary absence resulting from personal sickness, sickness or death in the family, quarantine, weather or road conditions making travel dangerous, or any other unusual cause acceptable to the teacher, principal, or superintendent of the school in which the child is enrolled.  (Texas Education Code 21.035(b).  [emphasis added]

Testimony at hearing establishes that Respondent interprets and implements the above policy so as to grant excused absences only for those reasons specifically set forth above, thereby ascribing no independent meaning to the portion of the statute which reads: "or any other unusual cause acceptable to the teacher, principal, or superintendent . . ." (Tr. 18-19).

9. The comments and discussion of board members at local hearing indicate that the school board members were not informed that they could, consistent with state law and district policy, exercise discretion in determining whether Petitioner's absence might be excused.  In fact, remarks of several board members at the local hearing indicate that they believed they must support the superintendent's recommendation that the absences be unexcused in order to comply with State law.  (L. Tr. p. 20 1. 20 - p. 21 1. 25; p. 23, 1. 7-23; p. 37, 1 9-12; p. 40, 1. 14-25, p. 52, 1. 17 - p. 53 1. 11).

Discussion

Petitioner raises two meritorious arguments in this appeal: (1) that Respondent's attendance policy, as applied in this case, is constitutionally infirm, because it operates to punish or penalize Petitioner for the act of another; and (2) that whereas Respondent's attendance policy cited above, adopted verbatim from State law, clearly provides for the exercise of discretion in determining whether a specific cause for absence constitutes a valid excuse, Respondent erred in interpreting and implementing the policy to forbid the exercise of discretion by Petitioner's teachers, administrators, or the Board of Trustees in this instance.

The Constitutional Issue

Petitioner asserts that the application of Respondent's policy, as interpreted and implemented, results in the unconstitutional punishment of a student, a minor child, for the act of another, her parent.  (Tr. 4, 9-10).

Case precedent appears to support this position.  The Fifth Circuit opinion in St. Ann v. Palisi, 495 F.2d 423 (5th Cir. 1974), is squarely on point.  The Court held in that case that the constitutional right of a minor child to be free of punishment absent personal guilt was infringed when the child was suspended and subsequently transferred after the child's mother had struck the assistant principal.  The court concluded that the action by the school board offended the Due Process Clause of the Fourteenth Amendment.

The State may not significantly encroach on a Constitutional protection without showing a substantial interest, and this "must be viewed in the light of less drastic means for achieving the same basic purpose." Shelton v. Tucker, 364 U.S. 479, 488, 81 S. Ct. 247, 252, 5 L.Ed. 231.  In the present case, Respondent does not contest the fact that Petitioner was not personally at fault for her absence from school.  Rather Respondent appears to assert that its educational and financial interests in the enforcement of attendance requirements constitute compelling reasons which justify the encroachment.

There is no question that Respondent has a compelling interest in the enforcement of compulsory attendance.  The question is whether that purpose can be achieved in another, less intrusive manner.  In this case, the state legislature has provided an alternate means of achieving this purpose.  Tex. Educ. Code Ann. §4.25(a) (Vernon Supp. 1982), specifically provides that parents who fail to require their child to attend school may be fined up to one hundred dollars ($100.00) per day.

Since there is an alternative method of enforcing the compulsory education statute, it must be held that Respondent has been unable to demonstrate a compelling governmental interest in applying its policy in a manner which penalizes a student in the absence of personal guilt.  St. Ann v. Palisi, at 428.

Interpretation of the Policy

Although the first issue is dispositive of this appeal, it should be noted that a number of the School Board members indicated at the local hearing that they were uncomfortable with the position of the administration that they could not exercise discretion in this matter; i.e., that they could only classify Petitioner's absence as excused if it were for one of the reasons specifically set forth in §21.035(b).  That section, however, clearly grants the local school district wide discretion in determining what reasons, other than those specifically listed, are acceptable.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. A school district cannot, consistent with Fourteenth Amendment due process requirements, impose disciplinary sanctions or penalties upon a student for an absence for which the student, as a minor child subject to parental control, bore no responsibility.

2. The Texas Education Code §4.25 provides a procedure by which schools can enforce compulsory attendance laws as against parents, which is less intrusive on Petitioner's rights than the method Respondent seeks to justify.  There being a less intrusive method already available to vindicate the school's interests in maintaining attendance, the application of the school's policy permitting the penalizing of a student's grades for an absence required by the parents cannot be sustained.

3. Petitioner's appeal should be granted.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusion of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  29th  day of  July  , 1983.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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