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Statement of the Case

Cynthia Scott, by next friend, Elaine Scott, Petitioner, brings this appeal from the decision of Spring Branch Independent School District (SBISD), Respondent, to uphold the suspension of Petitioner from school on October 11, 12, and 13, 1983; her "constructive suspension" from school on October 14 and 17, 1983, and her assignment to Special Assignment Center (SAC) for six weeks beginning October 18, 1983.

Respondent has filed a motion to dismiss based on (1) Petitioner's failure to file her appeal in a timely manner, and (2) that her appeal is barred because the issues have already been adjudicated in federal district court.  [Abbott v. Spring Branch Independent School District, No. 83-6615 (S. D. Tex. Nov. 21, 1983)].  Rebecca M. Elliott is the Hearing Officer appointed by the Commissioner of Education.  The Petitioner is represented pro se.  Jeffrey A. Davis, Attorney at Law, Houston, Texas, represents the Respondent.

On May 30, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  Our records reflect that a copy of the Proposal for Decision was mailed to both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Cynthia Scott was a seventeen year old senior at Westchester High School in the Spring Branch Independent School District.

2. It is undisputed that on October 10, 1983, the Petitioner participated in and was arrested for acts of vandalism on the campus of Memorial High School by painting a large "W" on the "Tartan-type" surface of the track at the rival school.

3. It is undisputed that the incident did not take place during regular school hours, nor during a school-sponsored activity.  The vandalism occurred at or about 10:00 p.m. on a Monday night.

4. It is undisputed that Petitioner was not on her way to or from attending her classes at school and was not attending school at the time of her participation.

5. It is undisputed that Respondent had in effect at the time of the incident the following policies:

(1) 5201(2), which states that Spring Branch Independent School District (SBISD) has jurisdiction over its students for disciplinary purposes from the time of departure from home until arrival at home at the close of the day and that this jurisdiction also applies to school-sponsored activities.

(2) 5201(3), which states that a principal may temporarily suspend a student for not more than ten school days and outlines the procedure to be followed in suspending a student.  The guidelines include informing the student and his/her parents of the charges against him/her orally and in writing, and providing an opportunity for a hearing before the principal preceding the removal of the student from school, "if possible." (Emphasis added).

(3) 5205, which states in part that the jurisdiction of the school district for disciplinary purposes may be expanded to include "all places. . . at all times" when "student actions on and off campus are such as to be detrimental to the welfare of the community."

(4) 1051, which states that the school program shall be operated in all areas according to written policies and defines Board Policies as "written statements officially adopted by the Board of Trustees to govern its own operation and to serve as guides for administrative action." This policy also states that the statements should be "broad enough to allow for the use of administrative skill and discretion in making decisions."

(5) 5204, which states with regard to arrested students, that in the event an officer of the law presents a summons or warrant to the principal of the school, and that child is delivered into the custody of the officer, the principal must immediately notify the parents and superintendent of schools.

(See Pet. for Review).

6. It is undisputed that Policy No. 5208 was adopted after the incident in question and consists of SBISD's policy for its Alternative Educational Programs, including Special Assignment Centers (SAC).  The section dealing with SAC states that a set of rules will be developed by the Deputy Superintendent for Administration and approved by the General Superintendent, which rules shall apply equally to all students assigned to SAC, and that an appeal route for those who contest the assignment to SAC is also to be provided, with the final level of appeal to the Deputy Superintendent for Administration.  (See Petition for Review).

7. It is uncontested that Respondent had published the following provisions in its student handbook:

(1) Special Assignment Center, p. 12, which states that students may be placed in SAC, which is an alternative campus for secondary students with severe disciplinary problems.  This section further outlines the basic rules of expected conduct and activities of the Center.

(2) Suspension, p. 13, which gives the school philosophy with regard to suspending a student, the expected behavior of a suspended student, and the method of appealing a suspension.

(3) Vandalism, p. 13, which states as follows:

Vandalism is the defacing or destruction of any public or private property.  It may range from minor acts such as writing on desks or walls to more flagrant acts such as defacing school buildings or destroying public property.  In cases of vandalism, the principal shall review the case and determine the type of disciplinary action to be applied.  Flagrant cases of vandalism, however, will result in assignment to the Special Assignment Center (SAC).

Involved students (or their parents) must pay for assessed damages.  In each case, a written report concerning disciplinary action taken shall be sent to the General Superintendent who will make the report available to the Board of Trustees.

8. It is undisputed that Petitioner filed a motion for a preliminary injunction in federal district court prior to filing her appeal with the Commissioner of Education.  In that complaint, Petitioner claimed that her procedural due process protections were violated because:

(1) SBISD failed to notify parents and students that students could be disciplined for acts committed during hours when not in school.

(2) District rules did not authorize suspension of students as punishment for vandalism.

(3) SBISD denied students due process, in first suspending them and then assigning them to SAC for six weeks, by failing to notify the students that they were involved in disciplinary proceedings, by failing to notify parents of the disciplinary proceedings which could result in assignment to SAC, and by failing to allow cross-examination of witnesses.

(4) SBISD failed to inform the students of the specific conduct and acts alleged in this incident.

9. It is undisputed that the federal district court Judge made the following Findings of Fact:

(1) That Cynthia's parents received a call from Ms. Suzanne Still, Twelfth Grade Principal, on the morning of October 11, requesting that they attend a conference with her at noon that day regarding Cynthia's involvement in vandalizing Memorial High School on October 10.

(2) That at the meeting with Ms. Still, the Scotts were informed of the allegations and the disciplinary recommendations.

(3) That the Scotts were furnished with written notice of the matter at the close of that meeting.  The notice stated that Cynthia would be suspended for three days and that they had two days in which to appeal the suspension to Mr. Frazer Dealy, the Building Principal.

(4) That the Scotts then met with Mr. Dealy, at which time Cynthia's punishment was reassessed and she was assigned to a 30-day term in SAC.

(5) That on October 14, 1983, David Figari, Assistant Superintendent, presided over a hearing in which the Petitioner and five other students appealed their assignment to SAC for their participation in the October 10 incident at Memorial High.  At that hearing, Cynthia Scott's assignment to SAC was upheld.

(6) That Cynthia Scott admitted her participation in the Memorial incident when questioned by Ms. Still on October 11 and that this admission was never retracted in subsequent meetings with and hearings before various school officials.

(7) That SAC is an alternative campus for students with serious discipline problems.  Students are assigned to SAC in lieu of long-term suspensions.

(8) That students receive instruction at the SAC in their basic courses (English, Math, Social Studies, and Science) and are furnished lesson plans for all their courses from their usual teachers.

(9) That students assigned to SAC are prohibited from participating in activities on their home campus and are denied certain privileges such as off-campus lunches.

(10) That strict discipline is enforced at SAC.

(11) That students have been assigned to SAC in the past for truancy and flagrant vandalism, among others.

(12) That the school district has jurisdiction for discipline purposes over its students from the time of departure from home until arrival at home at the close of the school day.

(13) That the principals are authorized to discipline students for disciplinary breaches which include, inter alia, disorderly conduct and activity, violations of the Texas Penal Laws of the felony grade, and persistent violations of the school rules and regulations.

(14) That Board policy 5202 forbids disruptive activity on any campus or property of the district.

(See Resp. Motion to Dismiss, Ex. B).

10. It is undisputed that the district court made the following pertinent Conclusions of Law:

"The Plaintiffs contend that the assignments to SAC deprived the children of their right to an equal education.  We conclude that this contention is without merit since the children continued to receive instruction in their usual courses at SAC.  While education at SAC may not be an ideal educational experience, the facts compel the conclusion that the only `educational opportunities' denied to students at SAC fall into the categories of extracurricular activities and accelerated course-work.  Hence, any deprivations in this case are within the `lesser interests' and `mere expectations' which the due process clause does not protect.  Niles v. University Interscholastic League, 715 F.2d 1027 (5th Cir. 1983); Walsh v. Louisiana High School Athletic Association, 616 F.2d 152 (5th Cir. 1980).

Even had the Plaintiffs shown an actionable deprivation, it is clear from the record that adequate notice and the opportunity for a fair hearing were provided to these students.  Due process is a flexible concept which mandates such procedural protections as the particular situation at hand demands.  Mathews v. Eldridge, 424 U.S. 319, 334 (1976).  In this particular situation, due process was satisfied.  See Goss v. Lopez,. 419 U.S. 565 (1975); Coffman v. Kuehler, 409 F. Sup. 546, 550 (N.D. Tex. 1976).

Finally, to the extent that the District's interpretation and application of its own rules and policies have been challenged in this case, the Court notes that we may not substitute our judgment for that of the school authorities.  It would be inappropriate for this Court to replace the school officials' construction of its rules with our own notion of the facts of this case.  Board of Education of Rogers, Arkansas, v. McCluskey, _ U.S. ____, 102 S. Ct. 3469 (1982).
See Resp. Motion to Dismiss, Ex. B).

11. Petitioner first filed an appeal to the Commissioner of Education by letter dated January 20, 1984.

12. It is undisputed that the Petitioner's parents received a letter dated October 25, 1983 from Mr. Henry Wheeler, General Superintendent of Respondent school district, in which he advised that the Board was aware of the disciplinary actions, and that the assignment to SAC would be upheld.  The letter is set forth below:

October 25, 1983

Mr. and Mrs. Parker W. Scott

13042 Taylorcrest

Houston, Texas 77079

Dear Mr. and Mrs. Scott:

As you are aware, the assignment of your daughter to the Special Assignment Center has been a matter of serious discussion for the past two weeks.  During that time, all parents have been heard at least once regarding the matter by the principal, Mr. Dave Figari, Deputy Superintendent for Administration, and myself.  The Board of Trustees has been thoroughly briefed on the matter by the Administration and by personal contact with at least one parent.

In addition, I have studied past records to attempt to determine if actions taken in this instance are in any way a departure from past practice.  I have consulted with the Director of the Special Assignment Center who has researched past assignments to the Center.  I have inquired into not only the acts committed by students who have been assigned to the Center but have inquired into their scholastic background and into their behavior records as well.

I have found that the assignment of your daughter to the Center is in no way inconsistent with action taken in the past in instances involving vandalism.  I have been informed that where vandalism is concerned, first offenders with previously clear discipline records have been assigned to the Center for six weeks.  In addition, there is no instance where the assignment has been reduced below the six week limit except that good records while at the Center result in a reduction of one day per week.  The total reduction would then be five days for a total assignment of twenty-five days.  If your daughter attends without absence, she will not serve more than twenty-five days.

After this very extensive investigation, I have concluded that it would not be advisable to intervene in the assignments handed down by Westchester Senior High principal, Frazer Dealy.  There are students in the Center now who are there for the same reason as your daughter and there have been numerous such assignments in the past.  Exceptions have been made to the extent that every reasonable effort is being made to assist your daughter in completing work assignments in courses not normally taught at the Center.

It is agreed that the penalty assessed your daughter is severe.  However, there is evidence that she was advised of possible consequences if she became involved in vandalism.  Some students were warned individually by Mrs. Suzanne Still while others were warned by other students in a meeting at Gregg Abbott's house prior to the incident.  There is evidence that your daughter was present at that meeting.  While the measures taken are serious, the incident itself was extremely serious and the possible consequences were known to the individuals involved.

It is realized that there were those involved who have not been identified.  The investigation continues, and it is anticipated that there will be further instances of disciplinary action.  Every attempt will be made to see that all guilty parties are identified and punished.

I regret, very much, the necessity for making this decision, but I feel that it is the only decision possible in this matter.

Sincerely,

/s/

Henry Wheeler

General Superintendent

13. The above letter came after Petitioner's mother had addressed the Board in Executive Session on October 20, 1983, and after Mrs. Scott had rescinded her request to address the board again on October 24, 1983, at its regular monthly meeting.

14. It is undisputed that Mrs. Scott subsequently requested and was granted permission to address the Board on November 21, 1983, with regard to the same incident, but again withdrew her request before speaking.

15. It is undisputed that Cynthia Scott was suspended for five days (i.e., October 11, 12, 13, 14, and 17).

16. It is undisputed that Cynthia Scott served five weeks in SAC, earning one week off of her original assignment for "good behavior".

Discussion

In her Petition for Review and in numerous other replies and responses to Respondent's Motion to Dismiss and Answer, Petitioner has alleged the following errors:

(1) That Petitioner was suspended for three days (October 11, 12, and 13, 1983) without benefit of a hearing before her suspension was announced.

(2) That Petitioner was not allowed to attend school additionally on October 14 and 17, 1983, under some sort of unofficial but constructive suspension.

(3) That Petitioner was assigned six weeks in the Respondent's Special Assignment Center (SAC), which afforded her a far inferior education.

(4) That the District's SAC was run without benefit of written policies as required by Title 19 Tex. Admin. Code §29.81(B)(7).

(5) That Respondent failed to render a decision to enforce its policies which do exist (5201, 1051, 5204) and failed to come to a formal vote with regard to Petitioner's suspension and assignment to SAC.

(6) That the school was without jurisdiction to inflict punishment for behavior that took place beyond the realm of the school day or school sponsored activities and occurred totally within the bounds of Petitioner's own time.

(7) That Policy 5208, which was adopted after the complained of action, is vague and in effect gives no notice to students and parents of the school district's authority.

(8) That Respondent failed to notify Petitioner of her right to appeal the District's decision to the Commissioner of Education within 30 days.

(9) That Petitioner's principal failed to notify Petitioner' mother of her daughter's arrest pursuant to Board Policy 5204.

(10) That the Student Handbook, on page 13, failed to provide Petitioner with notice that her spray painting a "W" on the Memorial High School track was considered an act of "flagrant vandalism" and would result in her suspension and assignment to SAC.

(11) That Petitioner is not an "incorrigible student" and therefore was subjected to too severe punishment.

(12) That the school district discriminated in assessing the punishment for the offenders who participated in the October 10th incident.

(13) That Petitioner's actions did not qualify as "disruptive behavior" as defined in Tex. Educ. Code Ann. §4.30 (Vernon 1972).

(14) That Petitioner has a statutory and administrative right to appeal pursuant to Title 19, Tex. Admin Code §61.231 and Tex. Educ. Code Ann. §21.301(e) (Vernon Supp. 1983).

(15) That Petitioner was not given a full hearing before the Board of Trustees.

Respondent filed a Motion to Dismiss Petitioner's appeal on March 5, 1984, alleging that her claims were barred because of the previous adjudication of certain issues in federal district court and because of her failure to file in a timely manner.  It is the Motion to Dismiss which is now addressed.

The claims which Petitioner presented to the federal district court and which were decided against her cannot again be brought before the Commissoner of Education for review.  The appropriate procedure for Petitioner if she believed the court's findings to be in error was to appeal that decision through the appeals process of the federal judicial system.  Petitioner did initially pursue that avenue of redress but withdrew her appeal of the district court's decision February 1, 1984.  The Court's Conclusions of Law are set out in Finding of Fact No. 10 of this proposal.  The complaints regarding Cynthia's assignment to SAC were held to be "without merit since the children continued to receive instruction in their usual courses at SAC." The court also stated that the deprivations suffered, such as extracurricular activities and accelerated course-work, were within the "`lesser interests' and `mere expectations' which the due process clause does not protect." Consequently, any claim which Petitioner now makes with regard to the assignment of her child to SAC should not be re-litigated before the Commissioner.  The federal court found that Petitioner was not deprived of any protected property interest, and the Commissioner must accede to this finding.

The court also found that, even though there was no "actual deprivation" of a protected property interest, due process was satisfied in Cynthia Scott's case.  In his conclusions, Judge DeAnda stated that "it is clear from the record that adequate notice and the opportunity for a fair hearing were provided to these students." Again, any complaint of Petitioner which deals with a denial of due process has already been decided in Respondent's favor.  Additionally, it is uncontested that Cynthia admitted her participation in the vandalism.  Under Goss v. Lopez, 419 U.S. 565, 581 (1975), Mr. Justice White stated the following:

Students facing temporary suspension have interests qualifying for protection of the Due Process Clause, and due process requires, in connection with a suspension of 10 days or less, that the student be given oral or written notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story.

(Emphasis added).

Here, Petitioner admitted her guilt and, therefore, removed from Respondent the constraints of full procedural safeguards.  Emmons v. Pasadena School District, Docket No. 003-R5-179, pp. 13-14 (Decision of the Commissioner, August 1979).

Finally, the court refused to substitute its judgment for that of the school authorities.  This finding was made with regard to Petitioner's challenge of the "District's interpretation and application of its own rules and policies." Although vaguely and broadly stated, it is clear that the court gave the Board discretion to interpret its own policies.  Likewise, in Aguilera v. Northside Independent School District, p. 8, Docket No. 039-R5-1182, (Decision of the Commissioner, July 1983), the Commissioner of Education adopted a similar policy of deferring to the decisions of the local board and stated, "[i]t is well settled that the interpretation of the meaning of a school district policy is best left to those persons who formulated and are charged with enforcing such policy, absent evidence of an interpretation that could not have been intended by reasonable men." Here, absent a showing of abuse of discretion, the Petitioner's claim that the Board failed to enforce policies which do exist and her complaints about the severity of punishment inflicted should not alter the established policy of deferring to the local board.

The remaining claims which Petitioner urges as her basis for appeal should be dismissed for failure to appeal in a timely manner.  Regardless, Petitioner contends that a hearing before the Commissioner is statutorily mandated.  Tex. Educ. Code Ann. §11.13(a) (Vernon 1972) states:
(a) Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the commissioner of education who, after due notice to the parties interested, shall hold a hearing and render a decision without cost to the parties involved, but nothing contained in this section shall deprive any party of any legal remedy.
This statute provides the jurisdictional authority for the Commissioner to hear and decide appropriate cases.  However, 19 Tex. Admin. Code §157.43 reads as follows:

Within 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal, notice of intent to appeal shall be sent to the commissioner and the board or officer rendering the decision or ruling or failing to act.

(Emphasis added).

In the instant case, Petitioner claims that the Board of Trustees for Spring Branch ISD failed to come to a formal vote or render a decision with regard to her assignment to SAC in October 1983.  This failure to come to a vote and lack of direct communication from the Board that it would uphold the assignment makes it difficult to determine the exact point in time when Petitioner became aware of the Board's inaction.  However, the Commissioner held in Brooks v. Wilmer Hutchins Independent School District, Docket No. 093-R8-182, p. 3, (Decision of the Commissioner, March 1983), that "[i]f Petitioner was aggrieved, therefore, pursuant to §11.13, it was at that time when a reasonable person would have realized that the Board of Trustees had no intention of complying with Petitioner's request for a hearing." As in Brooks, Petitioner Scott asserts, in effect, that the Board's failure to render a decision on her daughter's punishment "constitutes a continuing cause of action for an indefinite period of time." Id. However, filing deadlines and statutes of limitation have been established for almost all complaints or appeals.  One theory behind such time limits is that the defending party is entitled to "peace of mind" with regard to any given complaint at some point in time.  One should not have to retain evidence indefinitely in preparation for some unknown but potential lawsuit.  Nor should one have to rely on a failing memory to recount incidents which occurred long ago.  Although the incidents in question in Petitioner's case are recent, the principle is the same.  A line must be drawn at some point and, absent a showing of good cause to extend the deadline, "[i]f a Notice of Appeal is not filed within thirty days, the district is in a position to treat its decision as final and go on about its other business." Ruiz v. Robstown Independent School District, Docket No. 152-R3-883, p. 6, (Decision of the Commissioner, March 1984).

Petitioner's mother went before the Board, which was meeting in Executive Session on October 20, 1983.  She spoke to the Board with regard to her daughter's assignment to SAC and the "various violations of its written policies concerning Petitioner's arrest, the jurisdiction of the school to inflict discipline as set forth in the student handbook, the alleged due process violations, and the severity of the dual punishment of suspension and assignment to SAC." (Pet. for Rev., p. 2).  Dr. Jack Christi, President of the Board, assured her that the issues she had raised would be discussed by the Board after her departure.  Id. Petitioner's mother then requested and received permission to speak to the Board again on the following Monday evening, October 24, 1983, during the regular monthly meeting.  Mrs. Scott later withdrew her request, believing that the Board might consider her daughter's appeal more favorably if she did so.

On October 25, 1983, Mr. Henry Wheeler, General Superintendent, wrote the letter to Petitioner set forth in Finding of Fact No. 12.  Mr. Wheeler pointed out in the letter that The Board of Trustees had been "thoroughly briefed on the matter" and that he would not intervene in the "assignments handed down by Westchester Senior High Principal, Frazer Dealy." Petitioner should have known, upon receipt of this letter, that the Board had ratified the decision of the school administrators by its failure to intercede and alter the punishment.  Indeed, on November 5, 1983, Petitioner filed, in federal district court, her request for injunctive relief.  This resort to the judicial system for relief indicates an awareness that the Board would not on its own grant her the relief she sought.

It is true that the Commissioner of Education may "waive the compliances with filing deadlines in instances where a good faith attempt to meet a deadline has been made by a party." 19 Tex. Admin Code §157.11.  Here, however, Petitioner waited until January 25, 1984 to appeal to the Commissioner, almost three months after she was notified that the SAC assignment would be upheld.  In some instances, when a petitioner has turned to the district court for relief and has been denied that relief for failing to exhaust administrative remedies, filing deadlines have been extended when a good faith attempt is made to then appeal immediately to the Commissioner of Education, but this is not the case in the appeal Petitioner Scott brings.  She pursued her complaint through federal district court and appealed the decision rendered there.  She turned to the Commissioner only after losing in the forum originally chosen.  No evidence of a good faith attempt to comply with §157.43 is alleged, and none is evident from the actions of Petitioner.  The Petitioner has clearly allowed her time to appeal the decision of the Board to lapse.

Alternatively, Petitioner has alleged that the school district failed to inform her of her right to appeal to the State Commissoner of Education within 30 days, and, therefore, she should not be held to a time limit of which she had no knowledge.  This claim by Petitioner, attempting to shift the responsibility to Respondent to inform her of her statutory right to appeal, is without merit.  All citizens of Texas are on constructive notice of the laws passed by our legislature and of the regulations drafted to implement those laws.  Petitioner knew enough of the law to seek counsel and relief by filing in federal district court; to now claim no knowledge of her right to appeal to the Commissioner of Education and allow her to bring an appeal based on an incident which occurred in October 1983 would be to undermine the intended effect of §157.43.

Conclusion

As the Petitioner has failed to bring before the Commissioner of Education in a timely manner claims which he has the jurisdiction to hear, and has failed to allege or demonstrate a good faith attempt to comply with the filing time periods to warrant an extension for justiciable claims, Respondent's motion to dismiss should be granted.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner has failed to demonstrate good cause for the untimely filing of her appeal; therefore, the Agency's timelines should not be waived.

2. The issues decided by the Federal District Court may not be relitigated before the State Commissioner of Education.

3. Petitioner's appeal should be DISMISSED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DISMISSED.

SIGNED AND ENTERED the  14th  day of  Sept.  , 1984.

_____________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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