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Statement of the Case
Quail Independent School District, Petitioner, appeals an order entered on December 11, 1979, by Respondent, Collingsworth County Commissioners Court, purporting to declare the Quail Independent School District a "dormant district" pursuant to the provisions of Tex.  Educ.  Code Ann.  §19.246 (Supp.  1980)*, and to consolidate Quail Independent School District (ISD) territory in part to Samnorwood ISD and in part to Wellington ISD.  Petitioner asserts that Respondent's action is in excess of statutory authority and is void.

Respondent, Collingsworth County Commissioners Court, by and through the County Judge, asserts that Respondent properly declared Petitioner a "dormant school district".  Respondent asserts that Petitioner became a "dormant school district", as that term is defined by statute, on the execution of a transfer agreement by and between Quail ISD and Hedley ISD for the transfer of Petitioner's students for the 1979-80 school year.  Alternatively, Respondent challenges the jurisdiction of the State Commissioner of Education to entertain an appeal from a decision of the Commissioners Court in this matter.

Petitioner is represented by Paul Lyle, Attorney at Law, Plainview, Texas.  Respondent is represented by Bob Watson, County Judge of Collingsworth County.  A hearing was scheduled for January 28, 1980.  The parties do not allege any dispute as to any issue of fact.  Consequently, Petitioner and Respondent have stipulated that the issues presented by this appeal may be decided on the pleadings and briefs submitted by the parties, without the necessity of a hearing.

Findings of Fact
After due consideration of the evidence, matters of record, and matters of official notice, I make the following findings of fact.

Petitioner is an independent school district situated in part in Collingsworth County and in part in Donley County, Texas.  Petitioner operated a school in the district for the 1978-79 school year, as reflected by the Superintendent's Annual Report dated June 26, 1979, and filed with the Texas Education Agency.  Petitioner contracted with the Hedley ISD to serve Petitioner's scholastic population for the 1979-80 school year.

By order dated December 11, 1979, the Commissioners Court of Collingsworth County, Respondent, purported to declare Petitioner a "dormant school district", citing as authority for such action §19.246(b).  Respondent immediately entered orders consolidating Petitioner's territory in part to the Samnorwood ISD and in part to the Wellington ISD.

By petition dated December 17, 1979, Petitioner appealed Respondent's orders purporting to declare Petitioner a "dormant school district" and consolidating Petitioner's territory to the Samnorwood and Wellington school districts.

A hearing was scheduled for January 28, 1980, in order that Respondent might show cause why the order of December 11, 1979, should not be declared void as a matter of law.  The parties stipulated in writing that the matter could properly be decided on the moving papers without the necessity of a hearing.  The fact issues are not in dispute and the issues presented for resolution involve questions of law.  The Commissioner of Education has read and examined the entire record and issues this decision in lieu of a proposal for decision as permitted by Tex.  Rev.  Civ.  Stat.  Ann., art.  6252-13a, §15 (Supp.  1980).

Discussion and Conclusions of Law
Respondent initially challenges the jurisdiction of the State Commissioner of Education to review an order by Respondent Commissioners Court declaring Petitioner a "dormant school district" and consolidating Petitioner's territory.  For the reasons discussed below, Respondent's contention that the Commissioner of Education lacks jurisdiction to hear the appeal is without merit.

Section 19.246 provides, at subsection (a) that "county school boards" are authorized to act with regard to districts properly defined as "dormant" within the meaning of the statute.  The offices of county school superintendent and the county boards were abolished effective December 1, 1978, unless continued in existence as provided by statute.  §17.95 (Supp.  1980).  The powers and duties of those abolished offices were transferred to the officials designated in §17.96.  Subsection (e) provides:

"The powers and duties of abolished offices of county school trustees or county school boards concerning annexation of school districts, detachment of territory from school districts, or alteration of school district boundaries vest in the commissioners court of the county."

In summary, actions relating to a change in school district boundaries, formerly performed by the county board, are now accomplished by the county commissioners court.

The Texas Education Code, at §11.13(a) in pertinent part clearly provides for a right of appeal.

"Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the commissioner of education .  .  .  .[emphasis added]

A "person" is defined at §71.01.020(7) of the Texas Education Agency Procedures on Hearings and Appeals as "any individual, partnership, corporation, association, governmental subdivision, department or division of the State of Texas, or public or private organization of any character other than the Agency".

The Respondent is properly defined as a "person" under Agency rules implementing the provisions of §11.13.  It is equally clear that the parties to this appeal are disputing the school laws of Texas.  The situation at bar thus is plainly encompassed within the grant of authority given the State Commissioner of Education by the legislature at §11.13.

We then consider the substance of this dispute, i.e., the proper interpretation to be given §19.246, which provides in pertinent part:

      "(a)    The county school boards of all counties of the state shall consolidate by      order of the board each dormant school district within the county with an adjoining district or districts.

(b) The term "dormant school district" means any school district that fails to    operate a school in the district each school year.

The question presented is whether Petitioner was properly defined as a "dormant school district" on December 11, 1979, the date of Respondent's order.  We conclude that the district could not be so defined on December 11, 1979.

Respondent contends that Petitioner could properly be declared a "dormant school district" at the execution of the transfer agreement between Petitioner and Hedley ISD at the commencement of the 1979-80 school year.  Petitioner, on the other hand, argues that the Commissioners Court has no authority to declare a district "dormant", and, in any event, Petitioner could not be declared "dormant" until the conclusion of the 1979-80 school year, in the event Petitioner failed to operate a school for that period.

Our disposition of this case is controlled by the opinion of the Texas Supreme Court in Jayton Rural High School District v.  Girard Independent School District, 157 Tex.  115, 301 S.W.2d 80 (1957).  The court there considered the interpretation to be given Tex.  Rev.  Civ.  Stat.  Ann., art.  2922-18, the statutory predecessor to §§19.246, 19.247 and 19.366.  The court held that the consolidation procedure provided by statute could be applied only if the conditions required by the statute were present.  Jayton, supra, at 83.  Article 2922-18 generally defined a "dormant" school district as one that failed to operate a school in the district for two successive years.  The period was changed by the legislature in the codified version of art.  2922-18.  Section 19.246(b) now provides that a district may be defined as "dormant" if it fails to operate a school in the district "each school year".

Jayton Rural High School District v.  Girard Independent School District, involved an attempt by the county board to declare Higgins School District "dormant" and to consolidate that district with an adjoining school district.  School was last held at Higgins in May of 1951.  On March 11, 1953, the county board passed an order reciting that Higgins was a dormant district and consolidating Higgins to the Girard ISD.  The Supreme Court held that the March 11 order was void, inasmuch as the Higgins School District was not "dormant" on March 11, 1953, since the statutory two-year period had not expired.

The principle announced in Jayton must guide our interpretation of §19.246.  Petitioner may not be declared "dormant" until the conclusion of the period provided by §19.246(b).  School was last held in the Quail ISD during the 1978-79 school year.  Only at the conclusion of the current 1979-80 school year, and absent any prior consolidation pursuant to §19.231 et.  seq., may Quail ISD be properly defined as "dormant", so as to subject the district to consolidation by action of Respondent Commissioners Court.  Respondent's order of December 11, 1979, occurred prior to the expiration of the statutory period and is in excess of statutory authority and void.

After due consideration to the foregoing findings of fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  The Commissioner of Education possesses jurisdiction to hear this appeal pursuant to Tex.  Educ.  Code Ann.  §11.13 (1972).

2.  Quail ISD, Petitioner, was not a "dormant school district", as that term is defined by statute, on December 11, 1979.  Tex.  Educ.  Code Ann.  §19.246 (Supp.  1980).

3.  The order of Respondent Commissioners Court, dated December 11, 1979, purporting to declare Petitioner a "dormant school district" and consolidating that district in part to the Samnorwood ISD and in part to the Wellington ISD, is in excess of statutory authority and is void and of no force and effect.  Jayton Rural High School District v.  Girard Independent School District.  157 Tex.  115, 301 S.W.2d 80 (1957).

O R D E R
After due consideration of the evidence, matters of record, and matters of official notice, in my capacity as State Commissioner of Education, I hereby order that Petitioner's appeal be, and is hereby, GRANTED, and the order of Respondent declaring the Quail Independent School District a "dormant school district" and consolidating the territory of that district in part to the Samnorwood Independent School District and in part to the Wellington Independent School District, is hereby REVERSED, and declared VOID.

SIGNED AND ENTERED the 31 day of JANUARY, 1980.

_______________________

ALTON O.  BOWEN

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's appeal in the above-styled and numbered matter, and after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 31st day of JANUARY, 1980, is hereby AFFIRMED, and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12 day of APRIL, 1980.

_______________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION

*.  All statutory references are to Texas Educ.  Code Ann.  unless otherwise noted.








1
2
#056[2]-R6-1279


