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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Michael Wayne Fricks, brings this appeal from a decision of Respondent, Pleasant Grove Independent School District (PISD) Board of Trustees, to keep in full force and effect a Board policy prohibiting students from operating motor driven vehicles during the noon lunch hour.  Petitioner does not allege, nor is there evidence, that Respondent imposed any disciplinary sanctions upon Petitioner; rather, he claims that Respondent's policy prevents his use of a motorbike to travel to and from school during the lunch hour.  A hearing was held on February 8, 1982, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by his next friend, Mr.  David Fricks, Texarkana, Texas.  Respondent was represented by Mr.  Joe Hairston, Attorney at Law, Austin, Texas.

On April 12, 1982, the Hearing Officer entered a Memorandum Opinion and Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the opinion and proposal was received by all parties on April 16, 1982, and further, that no exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  Petitioner has been warned on two occasions, by Superintendent Joe Hall and Principal Gary Davis, that it is a violation of Board Policy 5622 to ride a motorcycle to and from school during the noon lunch hour.  Tr.  1-11, 36-37.  Petitioner was about to ride his motorcycle home for lunch at the time of the second warning, but returned to the school.  Tr.  37.

2.  At all times relevant to this appeal Respondent had in full force and effect the following policies:

Board Policy 5621
RE: CLOSED CAMPUSES

All campuses in the Pleasant Grove School system will be closed campuses.  Students will, however, be allowed to go home for lunch providing a lunch permit signed by a parent or guardian is on file in the school office where the student attends school.

Resp.  Ex.  1.

Board Policy 5622
RE: MOTOR VEHICLE OPERATION - STUDENTS

The operation of automobiles and other motor driven vehicles by students on any school campus in the Pleasant Grove Independent School District shall be prohibited during the hours that school is in regular session including athletic and band practices in both the A.M.  and P.M.

Resp.  Ex.  2.

3.  Petitioner's father asked Respondent's superintendent to request that the Board reconsider Board Policy 5622 against use of motorized vehicles during school hours.  Mr.  Hall informed Petitioner's father that his son could continue to ride his motorcycle pending a Board decision.  On October 8, 1981, the Board met and unanimously reaffirmed Board Policy 5622.  Tr.  71-73.  In addition, they promulgated another section to Board Policy 5621 Implementation Procedure.

B.  Students may leave school to go home for lunch by walking, riding a bicycle, or by being picked up by parent or legal guardian.  Use of any motorized vehicle by a student during lunch period is prohibited.  Resp.  Ex.  3.

Petitioner was soon informed that he could no longer ride his motorcycle and any subsequent violation could subject him to punishment.  Tr.  13, 72.

4.  By letter dated October 29, 1981, Petitioner again requested that Mr.  Hall ask the Board to reconsider the newly adopted subsection (B) of the Implementation Procedure.  On November 12, 1981, the Board heard Petitioner's appeal and voted unanimously to uphold its policy.  Tr.  11, 65.

5.  There is no evidence that Respondent has imposed any disciplinary sanctions upon Petitioner at any time relevant to this appeal.  Tr.  38.

6.  At all times relevant to this appeal Petitioner has been a 12-year-old student enrolled in Pleasant Grove Junior High.  Tr.  9-10, 36.  Resp.  Ex.  4.

Discussion
Petitioner files this appeal pursuant to Tex.  Educ.  Code Ann.  §11.13(a) (Vernon 1972).  Section 11.13(a) permits a student to perfect an appeal before this Agency if the student is "aggrieved by the .  .  .  actions or decisions of any board of trustees or board of education." (Emphasis added).  This Agency has no jurisdiction to hear an appeal unless the Petitioner alleges sufficient facts to show that he has been "aggrieved" by Respondent's actions or decisions.

The legal definition of "aggrieved" has been phrased many ways by the various courts of record.  The decision in Persky v.  Greever, 202 S.W.2d 303 (Tex.  Civ.  App.  - Fort Worth 1947, writ ref'd n.r.e.), favorably cites two definitions of "aggrieved": "Aggrieved means having a substantial grievance; a denial of some personal or property right", Glos v.  People, 259 Ill.  332, 102 N.E.  763, 766 (1913), and "In a legal sense, a person is aggrieved by an act when a legal right is invaded by the act complained of." Peavy v.  Goss, 90 Tex.  89, 37 S.W.  317, 319 (1896).  Id.  at 307.

If a student violates a school rule and is subsequently suspended by school authorities he is an "aggrieved" person.  Texas law guarantees every child between the ages of five (5) and twenty-one (21) a free public education.  Tex.  Educ.  Code Ann.  §§21.031(b), 21.032 (Vernon 1972).  To suspend the child from classroom attendance infringes upon his legal right to a protectible property interest - free public education.  Goss v.  Lopez, 419 U.S.  565, 573-74 (1975).  Where, as here, the student simply complains that a school policy prevents him from enjoying a certain activity, and alleges no justiciable deprivation of an educational interest, the jurisdicational requirement of §11.13(a) is not satisfied.

This decision does not suggest that Petitioner must violate Respondent's rule and suffer a disciplinary suspension before any action may be taken.  It only means that the relief sought by Petitioner is not available through this Agency.  The Agency is not empowered to render "advisory opinions" or to issue declaratory judgments.  The Administrative Procedure and Texas Register Act (APA) provides that a declaratory judgment on the validity or applicability of an Agency rule may be sought in a Travis County district court.  Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §12 (Vernon Supp.  1982).  The relief requested on appeal does not involve an Agency rule.  No section of the Texas APA grants this Agency the authority to render a judgment declaring Respondent's Policy 5621 Implementation Procedures either within or without the Board's discretionary power pursuant to Tex.  Educ.  Code Ann.  §23.26(b) (Vernon 1972).

Petitioner is not faced with the prospect of a right without a remedy.  Petitioner may at his election, pursue his claim in state district court.  It is simply not the province nor the prerogative of this Agency to decide the validity of policies promulgated by a local school board absent a prima facie showing that the student has been "aggrieved" or substantially deprived of his or her legal right to a free public education or some other protected legal interest or right.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Petitioner is not an "aggrieved" person within the meaning of Tex.  Educ.  Code Ann.  §11.13(a) (Vernon 1972).

2.  The Texas Education Agency is not authorized by law to render advisory opinions and declaratory judgments on the validity or applicability of policies promulgated by local school boards.

3.  The State Commissioner of Education lacks jurisdiction over the matters in controversy.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 7th day of June, 1982

___________________________

RAYMON L.  BYNUM
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