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Statement of the Case

Nicole Magdeburg, Petitioner, by her next friends, Mr. and Mrs. Eberhardt Magdeburg, appeals a decision of the Spring Independent School District (SISD), Respondent, placing her in the Spring High School's Extension Center for five days as punishment for an alleged violation of Respondent's rules concerning use and possession of tobacco on its campus.

On March 20, 1985, Rebecca M. Elliott, the Hearing Officer appointed by the Commissioner of Education, held a hearing for the limited purpose of determining jurisdiction.  Petitioner was represented by G. Morris Hamm, Attorney at Law, Houston, Texas.  Respondent was represented by Janet Little Horton, Attorney at Law, Houston, Texas.

On April 10, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on May 15, 1986.  Respondent's reply to those exceptions was filed on May 27, 1986.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner admits the following:

(1) On November 7, 1983, Mr. Travis L. Sherman, prepared a discipline notice in which he alleged that he observed Petitioner smoking on the grounds of Spring High School, one of Respondent's schools.

(2) Subsequently on November 18, 1983, a letter was sent to Petitioner's parents stating the penalty to be imposed as five days in the Extension center or two days suspension.

(3) Petitioner's mother met with the Principal of Spring High School and the Superintendent of the School District to protest the decision and was unable to have the decision overturned.

(4) Subsequently on December 13, 1983, a hearing was held before the Respondent, who affirmed the prior decision and imposed the 5 days in Extension Center penalty.

(5) Petitioner has always denied and continues to deny the allegation of Mr. Sherman.

(Pet. for Rev., p. 1).

2. The Extension Center at Spring High School is a classroom with individual study carrels, chair desks, audio visual equipment, dictionaries, an encyclopedia set, and library materials.  (Tr. 81-83).  The Extension Center is staffed by a full time director who is a certified teacher.  (Tr. 83, 89).  A student assigned to the Extension Center spends the entire day in the Extension Center.  (Tr. 41).  The student's classroom teachers send assignments for the student to the Extension Center.  The student completes the assignment during the period he would have been in class.  After second period, fourth period, and sixth period the student's completed assignments are collected and returned to the classroom teachers.  The student can write a note on the assignment indicating that he does not understand the assignment, or that he needs help.  (Tr. 87-88) If the student's class takes a test while he is in the Extension Center, he takes the test in the Extension Center; if the class sees a film, he can see it in the Extension Center.  (Tr. 90-91).  Assignment to the Extension Center does not affect a student's records; he is counted present in each class and gets grades for the same assignments the other students do in class.  (Tr. 94-94).  A student in the Extension may have contact with teachers in the subject matter he is studying by attending tutorials scheduled before and after school.  The student may have contact with his own teachers by requesting that a teacher visit the Extension center during the teacher's conference period or by seeing the teacher before or after school.  (Tr. 83-86).  Students who have lab classes, such as Driver Education or Cosmotology, are allowed to leave the Extension Center to attend those classes when the work cannot be done in the Extension Center.  (Tr. 13233).

Discussion

Respondent has challenged the Commissioner of Education's jurisdiction to hear this appeal pursuant to Tex. Educ. Code Ann. §11.13 (Vernon 1972).  Section 11.13(a) provides:

Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the commissioner of education, who, after due notice to the parties interested, shall hold a hearing and render a decision. . . .

Respondent contends that Petitioner has not been "aggrieved" by Respondent's actions and that Petitioner's claim does not rise to the level of a "matter of dispute" as those terms are used in §11.13.

Petitioner seeks relief on the basis that there was "a general lack of due process employed by Respondents in reaching their decision to assign Petitioner to the Extension Center." Had Petitioner been denied procedural safeguards to which she was entitled, she would be "aggrieved" within the meaning of §11.13(a); however, Petitioner must show that she was entitled to procedural safeguards in order to be aggrieved by a lack of procedure.  In her Brief Concerning Petitioner's Right to be Heard, Petitioner argues that her right to procedural safeguards arises from the Fifth and Fourteenth Amendments to the United States Constitution.  This argument fails in this case because Petitioner has not shown that the punishment imposed was more than de minimus.  The leading case in this area, Goss v. Lopez, 419 U.S. 565, 576 (1975), when addressing student due process rights refers to the "total exclusion from the educational process for more than a trival period" as implicating the Due Process Clause.  The Court held that a ten day suspension was not de minimus.  In this case, Petitioner's education was not materially infringed by assignment to the extension center.  Students in the Center work on their regular classwork, receive full academic credit and are counted present daily.  Special allowance is made for students who have laboratory classes for which work cannot be done in the Center.  (Finding of Fact No. 2).  Petitioner has not shown that she would suffer any injury to her education, to her reputation, or to her liberty interests.  Assignment to the Extension Center for five days does not implicate the Due Process Clause.  See Emmons v. Pasadena ISD., Docket No. 023-R5-279 (Comm'r Educ., August 1979).

Furthermore, the punishment is sufficiently minimal that the disagreement in this case does not rise to the level of a "dispute" under §11.13(a).  Although the court in Spring Independent School District v. Dillon, 683 S.W.2d 832 (Tex. Civ. App. Austin 1984, no writ), held that the Commissioner's jurisdiction under §11.13(a) was not limited to causes of action based on the violation of a legal, statutory, or constitutional right, the Commissioner's jurisdiction is not unlimited.  The Commissioner has determined that his jurisdiction extends to any action "of a local school district, which the Commissioner could, correctly or incorrectly, determine was detrimental to `efficiency and improvement in the public school system of the state. . . .'" Murray v. Windham Schools, Docket No. 007-R1-984, pp. 6-8 (Comm'r Educ., July 1985).  [quoting Tex. Educ. Code Ann. §11.52(b) (Vernon 1972)].  Imposition of minor punishment such as the punishment imposed on Petitioner, even if incorrect, is not "detrimental to the efficiency and improvement in the public school system of the state" so as to justify the Commissioner's review of such actions in the absence of allegations which, if true, would support a conclusion that the action taken was purely whimsical; i.e., without any basis.  Indeed, such minor disciplinary matters are purely local in nature and routine review of them by the Commissioner would be extremely inefficient and disruptive of the educational system.

In the present case, the school district, according to Petitioner's own Petition for Review, had a basis for the disciplinary action taken - - i.e., a report that Petitioner had been observed smoking on school grounds.  For the reasons stated above, the State Commissioner of Education should not review the action taken for the purpose of determining the correctness of the report, and this appeal should be dismissed pursuant to 19 Tex. Admin Code §157.22 for Petitioner's failure to set forth facts in her pleadings which would support a decision in her favor.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner has failed to set forth facts in her pleadings which would support a decision in her favor.

2. Petitioner's appeal should be DISMISSED pursuant to 19 Tex. Admin. Code §157.22.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this  3rd  day of  November  , 1986.

_____________________________

W. N. KIRBY
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