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Statement of the Case

Vidor Independent School District (VISD), Petitioner, brings this appeal from a proposed action of the Texas Education Agency, Division of Special Education, Respondent, to withhold payment to VISD of federal funds allocated to VISD pursuant to The Education for All Handicapped Children Act (EAHCA) 20 U.S.C. 1401, et seq. David W., bnf Jerry and Mary W., was granted leave to intervene as a party Respondent.

Petitioner is represented by Ms. Margaret A. Cooper, Attorney at Law, Austin, Texas.  Intervenor is represented by Ms. Deborah C. Hiser, Attorney at Law, Advocacy, Inc., Austin, Texas.  Respondent is represented by Ms. Laura S. Groce, Assistant General Counsel, Texas Education Agency.  Robert L. Howell was appointed Hearing Officer by the State Commissioner of Education to prepare a Proposal for Decision and other documents as may be necessary.

On June 6, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's motion for summary judgment be granted and Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on June 28, 1984.  Respondent filed a reply to the exceptions on July 17, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, such findings of fact being stipulated to by the parties:

1. Petitioner is a political subdivision of the State of Texas and is a legally constituted independent school district situated in Orange County, Texas.

2. Respondent is a political subdivision of the State of Texas and, as the central education agency of the State of Texas, is the administrative agency responsible for distributing and monitoring federal funds allocated to local education agencies pursuant to the EAHCA and an agreement between Respondent and the United States Department of Education.

3. Intervenor is a twenty-three year old mentally retarded adult residing within the boundaries of VISD.

4. On May 16, 1983, a TEA-appointed special education hearing officer conducted an impartial due process hearing pursuant to EAHCA in the appeal of David W., bnf Jerry and Mary W. v. Vidor Independent School District, TEA Docket No. 063-SE-283.  At the conclusion thereof, the special education hearing officer issued a decision and order on August 11, 1983, instructing the school district to immediately implement an individualized education plan to provide the student with four years of compensatory educational services.

5. The school district filed a motion for rehearing, which was denied on August 31, 1983.

6. The school district filed a timely appeal of the hearing officer's decision and order in the state district court of Travis County, Texas, where the cause is currently pending.

7. The school district has postulated that the EAHCH is not applicable to this student and has refused to comply with the special education hearing officer's decision and order pending final adjudication of the appeal now pending in the state district court of Travis County, Texas.

8. The school district is eligible to receive $131,493.00 in EAHCA federal grant monies and $6,525.00 in Title I federal grant monies for the 1983-84 school year.  The district has applied for and is currently receiving these federal funds through a contractual agreement between the district and the Agency, wherein the district has agreed to use these funds in its special education programs in a manner consistent with the provisions of 20 U.S.C. §1414, which requires any local education agency receiving federal funds to provide full education opportunities to all handicapped children within the district.

9. As of the date of this appeal, the school district had continued to refuse to comply with the special education hearing officer's decision and order and had continued to refuse to provide educational or related services to the student.

10. As a result of the school district's failure to comply with the special education hearing officer's decision and order of August 11, 1983, the Agency served the district with notice that such action constituted a breach of the referenced contractual agreement between the district and the Agency and that steps were being initiated by the Agency to discontinue further distribution of federal funds allocated to the district.  In response thereto, the district initiated the appeal currently before the State Commissioner of Education.

11. The school district and the Agency have filed their respective motions for summary judgment and have stipulated that there are no material facts in dispute regarding this appeal.  Accordingly, both have submitted the resolution of this appeal to review of the pleadings and briefs contained in the record of appeal.

Discussion

At the onset, it should be clearly understood that it is not deemed appropriate to herein address the merits or propriety of the special education hearing officer's decision and order as it relates to the student, as those issues are presently on appeal to the state district court of Travis County, Texas.  Any discussion of those issues would serve to invade the province of that tribunal and would effectively remove the adjudication of that cause from the forum delegated by the Congress of the United States and the Texas Legislature.  Thus, the only issue determined relevant to this appeal is whether the special education hearing officer's order was final upon the denial of the school district's motion for rehearing, causing the district to be in violation of its contractual agreement with the Agency as a result of the district's failure to comply with said decision and order.

This appeal presents the familiar and perplexing problem of determining the underlying legislative intent of a statute where the enactment reflects no direct expression thereof.  The precise issue is whether a special education hearing officer's order entered pursuant to the hearing conducted under EAHCA provisions becomes final upon the denial of a motion for rehearing and pending judicial review.  The issue in dispute is rendered more difficult by the fact that such issues are matters of first impression.  Nevertheless, adequate evidence of legislative intent does exist to support the conclusion that such an order is final under these circumstances.

It is central and compelling to the resolution of this appeal to bear firmly in mind the very nature of disputes involving the education of handicapped persons.  Simply stated, it is difficult to imagine a category of legal dispute where there exists a higher degree of exigency for immediate action.  A handicapped person's lot in life is difficult enough without having his or her destiny held hostage by lawyers and judges while they participate in incessant manuevering.  Where, as is likely in the case of handicapped persons, there exists the possibility, if not the probability, of regression of skills and irreparable injury, justice delayed is, indeed, justice denied.  Special education services lost during periods of interminable legal process may never be restored to the handicapped individual, who may remain impaired forevermore.

Evidence of the prevailing attitude of exigency toward the educational needs of the handicapped is reflected by the fact that the Congress of the United States deemed the matter of such importance as to enact special legislation for the benefit of those individuals, pervading an area (i.e. public education) generally left to the states.  As cited by both parties, this exigency is also evidenced by Section (e)(3) of the EAHCA which dictates the continuation of educational services where an educational placement is disputed or where initial admission is sought.  The situation of the student in the present case does not, however, fit into either category and is not specifically addressed by the statute.  Nevertheless, the imperative for direct and immediate action is no less applicable to this student simply because he fails to fit into a conveniently carved niche in the statute.  Regardless, it may be concluded that the Congress, through Section (e)(3), has clearly articulated the general principle that, where the education of the handicapped is concerned, continued access to educational service shall take precedent over legal bickering, thereby protecting the interests of the individual.

The student in the present case is presently over twenty-three years of age and has been without the benefit of special educational services from the school district for a period in excess of two years.  In light of all factors and the current state of most legal dockets, it is inconceivable that the Congress of the United States would intend that the student be required to remain outside the public educational system until the judicial appeals process is exhausted.

Moreover, under Texas law the effect of an administrative order is not suspended upon the filing of an appeal therefrom in the absence of a specific statute so providing.  Leonard v. Texas, 356 S.W.2d 926 (Tex. Cr. App. 1962); Texas State Board of Medical Examiners v. Watt, 287 S.W.2d 559 (Tex. Civ. App. - - Dallas 1956, no writ); State Board of Insurance v. Republic Life Ins. Co., 384 S.W.2d 369 (Tex. Civ. App. - - Austin 1964, writ ref'd); Transport Co. of Texas v. Robertson Transports, 261 S.W.2d 549 (Tex. Supp. Ct. 153); and Railroad Commission v. Shell Oil Co., 206 S.W.2d 235 (Tex. 1947).

The general rules of this Agency pertaining to hearings and appeals specifically reiterate this rule.  19 T.A.C. §157.63 provides that a decision takes effect upon its becoming final administratively, that is, after the denial of a motion for rehearing directed to the final administrative authority.  There is no reason whatsoever to exempt hearings pertaining to handicapped students from this general rule; in fact, in my opinion the resultant discrimination against handicapped students would clearly violate 29 U.S.C. §794.  Further, it is patently unfair to require a student who has prevailed before an impartial hearing to then secure injunctive relief in order to realize any benefits therefrom.  It makes infinitely more sense to require the losing party to seek judicial relief from the order.

Accordingly, the only reasonable conclusion is that the special education hearing officer's decision and order was final and enforceable upon the denial of the school district's motion for rehearing and that the decision and order was not automatically enjoined by the district's appeal to the state district court.  Further, it follows that the district's refusal to comply with the special education hearing officer's order constitutes a breach of the contractual agreement between the district and the Agency.  The Agency's motion for summary judgment is, thus, deemed meritorious and should be granted.

It should be noted that this is the proper forum for the resolution of this matter, the implications of the hearing officer notwithstanding.  This case involves the threatened denial of federal funds to the district; opportunity for a hearing before the Commissioner is thus required by 20 U.S.C. §1232c(b).

In my view a penalty must be imposed in this case.  The district was clearly informed of its duty by the responsible persons in this Agency and chose to disregard those instructions on grounds that only charitably avoid a characterization as frivilous.  In part for this reason I deny the Motion to Dismiss filed by Petitioner with the agreement of Intervenor.  Simply put, this is primarily a matter between the Agency and the Petitioner and the Agency has not indicated that sanctions are no longer sought.  It is in the form of a hearing to avoid the loss of federal funds.  A dismissal at Petitioner's request would be a concession of liability and a waiver of any rights to protest any loss of funds.  I doubt that this is the result intended by the Motion to Dismiss.  However, it does appear that Petitioner has ceased its disregard of the decision of the Hearing Officer.  Thus no future funds are in jeopardy.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The decision and order issued by the special education hearing officer on August 11, 1983, was final and enforceable upon the denial of Petitioner's motion for rehearing on August 31, 1983.

2. The special education hearing officer's order was not automatically enjoined by Petitioner's appeal to the state district court.

3. Petitioner's failure to comply with the special education hearing officer's order is in violation of the contractual agreement between Petitioner and Respondent concerning the distribution and monitoring of federal funds allocated to Petitioner pursuant to the EAHCA.

4. Petitioner's motion for summary judgment should be DENIED.

5. Respondent's motion for summary judgment should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's motion for summary judgment be GRANTED; and the matter assigned to Dr. William Kirby for determination of an appropriate monetary penalty under the circumstances.

SIGNED AND ENTERED this  30th  day of  Oct  , 1984.

_______________________________

RAYMON L. BYNUM
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