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DECISION OF THE COMMISSIONER
Statement of the Case
Yolanda Garza, Petitioner, brings this appeal from the action of the Board of Trustees of the San Benito Consolidated Independent School District (SBCISD), Respondent, terminating her employment with the district pursuant to the nepotism provisions of Tex.  Rev.  Civ.  Stat.  Ann.  art.  5996a (Vernon Supp.  1984).

A hearing was conducted on July 16, 1985 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at that hearing by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent was represented by Tom Fleming, Attorney at Law, Brownsville, Texas.

On October 11, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted in part and denied in part.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Between 1977 and 1979, Petitioner served in the capacity of Director of Supervisors for the San Benito CISD.  (Pet.  Exs.  1-2; Pet.  Rev., par.  7; Answer, par.  7).

2.  On or about July 25, 1979, Respondent accepted the recommendation of its superintendent to transfer Petitioner from the position of Director of Supervisors to Intermediate School Principal (sixth grade) for the 1979-80 school year.  (Tr.  5, 8).

3.  On February 12, 1980, Petitioner entered into a two year contract with Respondent to serve in the position of full time principal.  (Resp.  Ex.  8).

4.  On April 5, 1980, Dr.  Raul S.  Garza, Jr., Petitioner's husband, was elected to the Board of Trustees of San Benito CISD.  (Tr.  4).

5.  Between April 5, 1980 and April 2, 1983 (the date on which Petitioner's husband was reelected to the Board of Trustees), Respondent took no action concerning whether Petitioner's 1979 transfer to the position of Intermediate School Principal violated the Texas nepotism statute.  (Pet.  Rev., par.  10; Answer, par.  10).

6.  On or about October 14, 1980, Resondent deleted the position of director of supervisors.  (Tr.  5, 8).

7.  On or about May 1984, Respondent transferred Petitioner from sixth grade principal to eighth grade principal.  (Tr.  5, 8).

8.  On January 31, 1985, after receiving Attorney General Opinion No.  JM-288, Respondent terminated Petitioner's 1984-85 term contract with the district.  (Tr.  5, 8-9).

9.  Subsequent to the termination of Petitioner's employment, Petitioner requested and was granted a hearing concerning her termination.  The hearing was held on February 21, 1985.  At the conclusion of the hearing, the Board of Trustees again voted to terminate her contract.  (Resp.  Ex.  19).

Discussion
At all times pertinent to the present appeal, Tex.  Rev.  Civ.  Stat.  Ann.  art.  5996a (Vernon Supp.  1984) read, in pertinent part, as follows:

No.  .  .  member of any State district, county, city, school district or other municipal board .  .  .  shall appoint, or vote for, or confirm the appointment to any office, position, clerkship, employment or duty, of any person related within the second degree by affinity or within the third degree by consanguinity to the person so appointing or so voting, or to any other member of any such board, the Legislature, or court of which such person so appointing or voting may be a member, when the salary, fees, or compensation of such appointee is to be paid for, directly or indirectly, out of or from public funds or fees of office of any kind or character whatsoever; provided that nothing herein contained nor in any other nepotism law contained in any charter or ordinance of any municipal corporation of this State, shall prevent the appointment, voting for, or confirmation of any person who shall have been continuously employed in any such office, position, clerkship, employment of duty for a period of two (2) years prior to the election or appointment of the officer or member appointing, voting for, or confirming the appointment, or to the election or appointment of the officer or member related to such employee in the prohibited degree.

The first question presented in this case concerns whether the nepotism statute applies to a principal who has been continuously employed by a school district for more than two years, but who was promoted to the position of principal less than two years prior to the election of her husband to the district's board of trustees.  This question was answered by the Attorney General in response to a request by the State Commissioner of Education for an opinion based on the situation of the parties to this proceeding.  See Op.  Atty.  Gen.  No.  JM-288 (1984).  The precise question presented to the Attorney General was worded as follows:

Must the Board of Trustees of San Benito Consolidated Independent School District [hereinafter San Benito CISD] terminate from all employment with the district a school principal who had served as school principal for only ten months when her husband was elected to the San Benito CISD Board of Trustees when, prior to her appointment as principal, she had served continuously as a school supervisor with San Benito CISD for a period of time in excess of 24 months?

The Attorney General concluded that, because school board action was necessary to promote the principal from her previous position to the position of principal, the nepotism statute was applicable, and she could not be renewed in that position by a board of which her husband was a member, inasmuch as she had not been employed in that position for two years prior to her husband's election to the board.

The Attorney General added that (1) the principal could "finish out the contract"; (2) she could be renewed as principal if her husband resigned his position prior to the board's action on her renewal; or (3) she could, while her husband remained on the board, be reinstated under certain conditions to the position she held prior to her promotion to the position of principal.  What was apparently not called to the Attorney General's attention was that the contract she was serving under was not one entered into between Petitioner and the Board of Trustees prior to her husband's election; it was, rather, a contract voted on by a board of which her husband was a member.  In addition, the Attorney General was, evidently, not made aware that her previous position no longer existed, having been deleted four years earlier.  In short, because the Attorney General's Opinion was not based on the actual facts of the present case (even though it did concern the same parties and was based on some of the relevant facts), the options set forth in that Opinion (i.e., Petitioner finishing out her contract, having her husband resign prior to her renewal, or being reinstated in her previous position) are not necessarily applicable to Petitioner.

What is applicable to Petitioner is the legislature's intent.  Prior to 1949, the nepotism statute, then article 432 of the Penal Code, was virtually identical to current art.  5996a with the exception that it contained no continuous employment exception.  In one case under the statute as then written, an employee who had worked for a water district for several years was dismissed immediately when the board of directors learned that it was acting contrary to law by employing him while his sister's husband served on the board (as he had done for four years).  Fairless v.  Cameron County Water Imp.  Dist.  No.  1, 25 S.W.2d 651 (Tex.  Civ.  App.  - - San Antonio 1930, writ ref'd).

In 1949, the legislature added the continuous employment exception to the nepotism statute.  Section 3 of the Act doing so reads, in its entirety, as follows:

Sec.  3.  The fact that numerous employees of the State and its agencies and subdivisions whose services are valuable to the State are required to give up such employment because members of their family may be, from time to time, elected to offices in this State under whom such employees hold their employment, and the fact that persons who have continously served the State prior to the election to some office of a relative should not be discharged for that reason alone, and the fact that the purpose of the nepotism law was not to oust such persons from legitimate employment by the State, create an emergency and an imperative public necessity that the Constitutional Rule requiring all bills to be read on three several days in each House be and the same is hereby suspended, and this Act shall take effect and be in force from and after its passage, and it is so enacted.

(Emphasis added).  Act of May 4, 1949, ch.  126, §1, 1949 Tex.  Gen.  Laws 22.

In 1951, the continuous employment exception was amended to include employees of municipal corporations within its purview.  Act of April 30, 1951, ch.  97, §1, 1951 Tex.  Gen.  Laws 159.  This amendment also included a section identical to Sec.  3 of the 1949 Act.  In 1973, with the adoption of a new penal code, the legislature transferred the nepotism statute to art.  5996a of the civil statutes, accompanied by a statement that all unrepealed articles transferred from the penal code were to be transferred "without reenactment and without altering the meaning or effect of the unrepealed articles." Act of June 14, 1973, ch.  399, §5, 1977 Tex.  Gen.  Laws 899, 995-996b.

The unmistakable intent of the legislature was that the statute should not be used as a means of ousting from employment those persons who had continuously served their employer for more than two years prior to the election of a person too closely related to them.  The school district could have acted consistent with this intent and with the Attorney General's construction of the statute by removing Petitioner from her position as principal, but not ousting her from all employment with the district; for example, as suggested by the Attorney General, by reinstating her in the position of Director of Supervisors.  Because her former position no longer existed, however, assigning Petitioner to an existing comparable position for which she was qualified would have been appropriate, as would assignment to a lesser position with Petitioner's approval.  If no vacancies existed in any comparable position or in any lesser position to which Petitioner was willing to be assigned, the intent of the legislature would have been served by offering Petitioner the first vacancy to occur in any such position.

In conclusion, the removal of Petitioner from her position as principal was required by the nepotism statute.  The termination of all employment with the district was not required; it was, in fact, the precise action the legislature intended to prevent in adding the continuous employment exception to the nepotism statute.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was not entitled to finish out her 1984-85 contract as principal when the Board of Trustees of San Benito Consolidated Independent School District became aware that her serving in that position was in violation of the nepotism statute.

2.  Petitioner was entitled to continued employment in the district in an appropriate capacity: i.e., as Director of Supervisors; any other position for which she was qualified comparable to Director of Supervisors; or, with Petitioner's approval, a position lesser in rank for which she was qualified.  If no vacancy existed in any such position, Petitioner was entitled to be offered the first such position in which a vacancy occured.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal regarding the completion of her 1984-85 contract as principal be DENIED.

IT IS FURTHER ORDERED that Respondent offer Petitioner a position with the district in an appropriate capacity: i.e., as Director of Supervisors; any other position for which she is qualified comparable to Director of Supervisors; or, with Petitioner's approval, a position lesser in rank for which she is qualified.  If no vacancy exists in any such position, Petitioner is to be offered the first such position in which a vacancy occurs.

SIGNED AND ORDERED this 10th day of April, 1985.

_______________________

W.  N.  KIRBY
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