
DOCKET NO.  075-R2-1281

RICHARD W.  BURCH
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§


KATY INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Richard W.  Burch, appeals the termination of his term contract by Respondent.  Katy Independent School District (KISD).  A hearing was held on January 20 - 21, 1982 before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  Jefferson K.  Brim, III.  Attorney at Law and Mr.  Leonard J.  Schwartz.  Attorney at Law, both of Austin, Texas.  Respondent was represented by Mr.  James S.  Kelly, Attorney at Law and Mr.  Richard G.  Sedgeley, Attorney at Law, both of Houston, Texas.

On September 15, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a health teacher/coach for the 1981-82 school year by KISD.  (Pet, Ex.  1).

2.  On October 19, 1981, Gordon Brown, Superintendent of KISD, sent the following letter to Petitioner:

Dear Mr.  Burch:

On Friday, October 16, 1981, at approximately 3:00 p.m.  I met with you in my office along with Mr.  Jim Goldsmith, KISD Director of Personnel.  The meeting with you came as a result of a detailed verbal and written report given me by Mr.  Garland McMeans, principal of Taylor High and Mr.  Danny Bryan, assistant principal of Taylor High, in which you were accused of misconduct directed toward girl students at Taylor High.  The purpose of the meeting was to again explain the charge against you and let you respond to the charge.  Based on the evidence submitted to me by Mr.  McMeans and Mr.  Bryan and your response to the accusations, I issued a suspension with pay to you pending further investigation of the matter.  I told you that within ten days I would inform you of the status of the investigation.

The investigation has now proceeded to the point I find it necessary to report to you that it is my opinion based on all evidence submitted that your conduct with certain girl students at Taylor High has violated the terms of your contract, Board Policy DOAC (Local), DH, DH-E, and possibly other policies, as well as administrative regulations.  It is specifically charged that immoral acts were committed by you in the nature of verbal and written statements you made to one or more girl students at Taylor High which were sex related, appeared to be for the purpose of promoting a sexual relationship between you and certain students, and, in general, went far beyond the district's expected relationship between teacher and student.  It is further charged that by your regular efforts to visit with girl students, sometimes in private, and for no school related purpose you did create apprehension among some students as well as violate administrative regulations in detaining students for such purposes.  Students have indicated that you have touched students in a suggestive way, have made sexual and vulgar suggestions to students, and have asked students to walk or bend over which you indicated, or they felt, was for the purpose of observing certain parts of their anatomy.

The Board of Trustees of Katy Independent School District will meet in a regular meeting on Monday, October 26, 1981.  It is my intention to recommend to the Board of Trustees at that time that your contract with this district be terminated effective that date.

Board Policy DOAC does permit a hearing before the Board when requested.  Should you desire such a hearing, I will expect you to submit a written request no later than Friday, October 23.

Sincerely,

/s/

Gordon Brown

Superintendent of Schools

(Pet.  Ex.  2).

3.  KISD had in full force and effect at all relevant times, Policies DOAC and DOAC (Local).  (Tr.  9-10; Pet.  Ex.  3).  These policies state in pertinent part:

Any employee may be dismissed for good cause before the completion of the term fixed in his contract.

* * *

In accordance with the provisions of DOAC, the District may terminate the contract of any employee for good cause, which shall include, but not be limited to, the following:

1.  Immorality

* * *

4.  Repeated failure to comply with official directives and established Board policy.

* * *

In such cases, the employee's contract will be terminated only after opportunities for improvement have been allowed the employee.  (See DNA).

4.  Policy DHE, which, at all relevant times, was in full force and effect, states in pertinent part:

Principle II: Professional Practices

and Performance

The Texas educator, after qualifying in a manner established by law or regulation, shall assume responsibilities for professional teaching practices and professional performance and shall continually strive to demonstrate competence.

* * *

2.  The educator shall possess mental health, physical stamina, and social prudence necessary to perform the duties of his professional assignment.

Principle IV: Ethical Conduct

Toward Students

The Texas educator, in accepting a position of public trust, should measure success by the progress of each student toward realization of his potential as an effective citizen.

* * *

4.  The educator shall make reasonable efforts to protect the student from conditions detrimental to learning, or health, or safety.

(Resp.  Ex.  5).

5.  At the regular meeting of the KISD Board of Trustees held on October 26, 1981, the Board voted to terminate Petitioner's employment immediately.

6.  Petitioner approached a female student, Rhonda P., on the football field after school one evening during the latter part of the 1980-81 school year while she was collecting insects.  Petitioner stated that he had heard that she wanted to meet him somewhere.  He asked her if she would do so.  She replied that she "didn't think so." He asked her for her phone number.  She replied that she didn't think she should give it to him.  He stated that sex would not be involved at the meeting.  He then said he had some business to take care of inside the school building and asked her to go inside the building with him.  (Tr.  151-54).

7.  Shortly after the incident referred to in Finding of Fact No.  6, Petitioner gave to Rhonda a note, which reads as follows:

What a difference a day makes! Or even a few minutes.  I sense that I have suddenly become a dirty bird.  I had no intentions of offending you.  Honest I think you're super.  I realize you do not and apparently did not have a strong interest.  I regret that.  I assure you I did not have the intentions you must think I had.  All I ask is: Please, can we talk so I can explain?

(Tr.  78-80; Resp.  Ex.  1).

8.  Also shortly after the incident referred to in Finding of Fact No.  6, Petitioner sent a pass to Rhonda's P.E.  teacher, requesting that Rhonda be sent to his classroom.  Rhonda became very upset and did not go to his room.  (Tr.  154, 270-72).

9.  On April 9, 1981, Petitioner gave a note to another female student, Leslie T., which reads as follows:

Dear Little Leslie,

I suppose I'm not worthy of your trust and confidence any longer.  I'll understand.  I realize you made a special point not to see me the remainder of the day.  I missed you - - but I know what motivated you to avoid me.  Do what you've got to do and good luck; God bless you; I love you little girl.  From your greatest admirer - -

You know who

(Tr.  95-97; Resp.  Ex.  2).

10.  On October 16, 1981, Petitioner gave another note to Leslie, which reads as follows:

Everyone needs a source of inspiration whether it be the printed word or it be spoken from some golden tongue.  Our days as "friends" are numbered.  The inevitable is that we grow and go our separate ways.  As we become distant our affections will fade.  I believe in striking while the iron is hot, so right now I want to certify my undying commitment to our relationship and my feelings with this gift that is to transcend my absence.  You'll always be the itch that I can't scratch.  And our relationship will remain at best incomplete.  And the thing unfinished is nothing - -

(Tr.  108-10; Resp.  Ex.  3).

11.  Stacy R.  is a former student of Petitioners.  As of the date of hearing, she had moved to Dallas and was no longer a student in the Katy Independent School District.  Shortly before she had moved from the district, Petitioner called her at the home of one of her friends.  He stated that he had heard that she was moving to Dallas and wanted to know if they could get together before she left.  (Tr.  209).  Stacy avoided answering his question at that time.  The following day, he called her at home and asked Stacy if she would meet him at the apartment of one of his friends.  (Tr.  209).  Stacy replied that there wasn't any way she could do that.

The following day, Petitioner called Stacy again.  This time, he asked if she would meet him at the fieldhouse after football practice, and he would tell his wife that he had to stay and do the laundry as an excuse.  (Tr.  210).  Stacy again declined.  Subsequently, Petitioner called Stacy one more time and again asked her to meet him at the fieldhouse.  (Tr.  211).  She again declined.

12.  In October 1981, Petitioner had a discussion with another student, Karen S., involving the topic of oral sex.  Petitioner testified concerning that discussion as follows:

Q.  All right, so she said, "What about oral sex" and what was your response to that, Mr.  Burch?

A.  And I asked her was that something she was interested in.

Q.  All right, and then what happened after that?

A.  Nothing.

Q.  What was said?

A.  Nothing.

Q.  Did she say she was interested?

A.  I think she said that she didn't know if that was something she was interested in or not.

Q.  Why did you ask her if she was interested in it?

A.  Those words came out of my mouth.

Q.  I see.

A.  It certainly wasn't, you know, any intent on my part to involve me and her in some oral sex act.

Q.  I see.  Now, do you think that was poor judgment in asking her that question?

A.  Not necessarily.

Q.  All right.  Now, did you also at that time ask her if she had had sexual intercourse?

A.  Well, I don't remember putting it that way.  I had asked her if she had ever been involved in sex.

* * *

Q.  All right.  What was the purpose of that?

A.  Just to gain some background on her.  Just - -

Q.  And why did you want background on Karen?

A.  Well, because it's not uncommon for a teacher to be familiar with background on many, many students.

Q.  Well, I understand that, but how would that relate [to] your teaching to know whether she had had sex? What reason did you ask her why? That's all I'm asking you.

A.  I'm not certain.

Q.  You don't know why you asked that question?

A.  It certainly wasn't to promote a sex act.

Q.  Now, you mentioned it was for background but you don't know what background now, I assume, why you wanted background on her?

A.  Just to become familiar with students, you know.

Q.  Oh, I see.  All right.  Is there any reason you need to know whether a girl has had sexual intercourse?

A.  Not specifically, no.

(Tr.  60-63).

Discussion
1.  The Evidence
In his First Amended Petition for Review, Petitioner claims that "[t]here was insufficient evidence presented to the Board of Trustees to indicate that good cause existed to terminate Petitioner's contract of employment." The evidence presented to the Board of Trustees, however, is not relevant in this instance.  A de novo hearing was conducted before the Commissioner.  The Commissioner's decision must be based on the evidence presented at that hearing.  That evidence, which supports Findings of Fact Nos.  6-12, is sufficient to support Petitioner's termination.

2.  Due Process
Petitioner next claims that his right to due process under the Fourteenth Amendment to the U.  S.  Constitution was violated by the following:

(1) By the failure of the Board of Trustees to find good cause prior to terminating Petitioner's contract.  The fact that the Board did indeed find good cause, even though it did not recite those words, is implicit in its vote to terminate Petitioner's employment.

(2) By the failure of the Board of Trustees to give Petitioner opportunities for improvement prior to termination as required by Local Policy DOAC.  (Pet.  Ex.  3).  This argument is technically correct.  The strict wording of the policy, however, does not make sense in the context of the facts in the present appeal.  It is unlikely that this policy was intended to apply to conduct by an employee which (a) can reasonably be expected to directly affect the district's students in an adverse manner, and (b) is difficult - - if not impossible - - to monitor.  The only way to determine whether Petitioner's conduct was "improving" would be to employ a private investigator to watch his every move, read his every note, and tap his every telephone call.  The Commissioner should not construe the local policy in an illogical manner when the school district itself has not construed it in such a manner.

(3) By the fact that Petitioner "was not allowed to contact or question Mr.  G.  McMeans or Mr.  Danny Bryan, Petitioner's immediate superiors, regarding their knowledge of the incident or incidents alleged to have occurred by Respondent at any time since this matter was raised." Petitioner did have the opportunity to cross-examine both men at the hearing before the Commissioner.  In addition, neither exhibited any direct knowledge of the incidents in question, and their testimony has not been relied on in any manner by the Hearing Officer or Commissioner.

3.  Freedom of Speech
Finally, Petitioner makes the following argument:

Petitioner's right to freedom of speech under the First Amendment to the U.  S.  Constitution was violated by the Board of Trustees if Petitioner's contract was terminated for any statement he made to a student, oral or written, inasmuch as there was no evidence or insufficient evidence to indicate that any such statement was made for an immoral purpose.  Since Petitioner has not been given notice of what good cause was allegedly the basis for his termination, he is unable to say whether such statements were considered good cause, and states this ground for his appeal based on the recommendation of the superintendent to the Board of Trustees.

This argument has no merit.  The oral and written statements of Petitioner set forth in Findings of Fact Nos.  6, 7, and 9-12, directly interfere with the performance of Petitioner's duties, because they are of the type which could reasonably be expected to adversely affect the teacher/student relationship.  They do not, therefore, constitute protected speech.

Conclusion
It should first be made clear that the type of allegations in this case are very damaging to a teacher's reputation.  The possibility that one or more misguided teenagers might be concocting a tale of impropriety must be taken seriously.  In the present case, however, there is no evidence that the students who testified bore any ill will toward Petitioner or that they were even friends at the time the investigation of Petitioner's conduct commenced.  In addition, credence is lent to their testimony by the existence of the letters written by Petitioner.

Petitioner denies fervently that the letters or any conversation he might have had with any student were intended to convey the impression that he was interested in engaging in sexual conduct with any of his students or former students.  In this connection, however, it should be made clear that this case should not be affirmed on the basis that Petitioner engaged in "immoral" conduct.  His conduct was, however, ill-advised, unprofessional, and detrimental to the learning process.  (See Policy DOAC #4, [Finding of Fact No.  3]; Policy DH-E, Principles II-2 and IV-4 [Finding of Fact No.  4]).  Under the circumstances, even if Petitioner's oral and written statements were well-intended, his conduct was, at the very least, an exercise in poor judgment.  Even if his thoughts and motives were completely pure, Petitioner should have realized that his statements were of the type which could easily be misconstrued.  It was entirely improper for him to place the burden of coping with such statements on teenagers.  The School Board was justifiably seriously concerned about the situation, and its decision to terminate Petitioner's employment was proper.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Good cause existed for the termination of Petitioner's employment.

2.  Petitioner has been afforded due process.

3.  Petitioner's right to freedom of speech has not been violated.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the 7th day of Nov., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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