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Statement of the Case
Dean Wayne McDonnell, et al., Petitioners, appeal the decision of the Board of Trustees of the Spring Branch Independent School District, Respondent, to close two junior high and two senior high school buildings within the district and to place the students in those schools in other buildings.

A prehearing conference was held on February 28, 1985 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Further conferences were held on April 17, 1985 and June 5, 1985.  On June 24, 1985, a conference was held before the Hearing Officer and W.  N.  Kirby, State Commissioner of Education.  Petitioners are represented by Mark T.  Price, and W.  Briscoe Swan, Attorneys at Law, Houston, Texas.  Respondent is represented by Jeffrey A.  Davis, Attorney at Law, Houston, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

In their Amended Petition for Review, Petitioners ask the State Commissioner of Education to overrule and reverse the decision of the Board of Trustees and order that Westchester Senior High School, Spring Branch Senior High School, Westchester Junior High School and Northbrook Junior High School remain open.  Their rationale in support of their request is essentially as follows:

(1) The School Board did not give them a hearing on the matter;

(2) the action will result in more students at Stratford Senior High School than that school can safely hold;

(3) the closings will disproportionately affect the district's black students in an adverse manner;

(4) the use of Spring Branch High School is restricted by the municipality in which it sits so that it can be used for no other purpose than a school;

(5) many teachers are being demoted or reassigned without due process and, in certain instances, as the result of age discrimination;

(6) many teachers are leaving the district, not all of whom will be replaced, resulting in a higher student-teacher ratio and a less experienced teaching staff;

(7) property values will decrease in certain areas because of the lack of neighborhood junior and senior high schools;

(8) the increase in traffic near Westchester High School, which is located near an elementary school, will be dangerous and not conducive to proper educational functioning;

(9) many students will be prevented from participating in extracurricular activities because they will have no district-offered transportation home after school although they will have further to travel;

(10) if the vote whether to consolidate were held today, it would be 4-3 in favor of consolidation instead of 5-2, and one of the four trustees in favor of consolidation would have a conflict of interest, inasmuch as that trustee's employer has a contractual right to purchase the property on which one of the schools to be closed is located;

(11) the Facilities Review Committee, which was created to give citizen input into the decision was a "sham" - - its data was provided and manipulated by the administration, and at least one of the reports was written by an official of the administration;

(12) invalid statistical procedures were used in the economic analysis prepared by the district;

(13) virtually no students feel good about the decision, and many were and still are extremely upset;

(14) there is no economic compulsion to close the schools in order to remain financially sound, because the district has a multi-million dollar surplus at this time;

(15) the reason given by most school officials for the decision - - the desire to maintain a broad curriculum - - runs counter to the dictates of House Bills 72 and 246, which provide for more emphasis in the basic courses;

(16) the opportunity for students to participate in extracurricular activities will be decreased for many students because of the increased number of students at the schools left open;

(17) many teachers will not have their own classrooms, but will have to be "floaters";

(18) the administration conducted its information sessions with trustees in closed meetings designed to thwart the dictates of the Open Meetings Act; and

(19) the real reason for the consolidation decision may have been to keep the District's high schools in the 5-A athletic classification.

Discussion
Prior to the decision in Spring Independent School Dist.  v.  Dillon, 683 S.W.2d 832 (Tex.  Civ.  App.  - - Austin 1984, no writ), the issue of the propriety of the School Board's decision to close four buildings in its district would, in all likelihood, have been dismissed for lack of jurisdiction on the basis that Petitioners had alleged no violation of their "legal rights." The Court in Dillon, however, held that, pursuant to Tex.  Educ.  Code Ann.  §11.13(a) (Vernon 1971), the State Commissioner of Education has the authority to hear appeals from strictly administrative decisions of local school districts that do not affect the appealing party's legal rights.

In Murray v.  Windham Schools, No.  007-R1-984, p.  8 (Comm.  Educ., July 1985), it was held that "[a]ny action .  .  .  of a local school district, which the Commissioner could, correctly or incorrectly, determine was detrimental to `efficiency and improvement in the public school system of the state' is reviewable by the Commissioner." Certainly, a decision to close four neighborhood schools and reassign the students of those schools elsewhere in the district could, correctly or incorrectly, be determined to be detrimental to efficiency and improvement in the public school system.  The Commissioner, therefore, has jurisdiction to hear this appeal.

In Murray, however, it was noted that the Commissioner should exercise considerable restraint when asked to interfere with decisions of local authorities that comply with state and federal law and the Agency's regulations - - that he should take action in such a case only when "the local board of trustees clearly abuses its discretion in a manner which impairs efficiency and improvement in the public schools." Id., at 8-9.

In the present case, Petitioners have alleged a number of reasons to support their contention that the decision of the Board of Trustees to close two junior high schools and two senior high schools was an unwise decision.  Naturally, any such decision which affects a great number of students will have many "pros and cons." The "pros" include the actual or perceived savings to the district from not having to finance the operation of four buildings, including the costs of administrators, teachers, and support staff.  The members of the local board of trustees are in the best position to weigh the potential advantages and disadvantages of such an action, including public reaction for or against the proposal.  As long as no one's legal rights are infringed, the decision to close one or more particular schools is strictly a local political matter.  See State v.  Trent, 141 S.W.2d 438, 441 (Tex.  Civ.  App.  - - Eastland 1940, no writ).  The discretion of the local board of trustees, who are accountable to the local voters, must, in such purely political matters, be viewed as extremely broad; and, although it is possible that a decision to close one or more of the district's schools could constitute a clear abuse of discretion, the circumstances would have to be extreme.

One concern that would justify the Commissioner's intervention would be a concern for the physical safety of the students.  In the present case, Petitioners claim that a danger to the students will exist if Stratford, which can only hold 1,800 students safely, is caused to house 2,300 students after Westchester is closed.  In support of this contention, they attach an inspection report from the City of Houston, which states that there are extremely serious life safety problems with the building as the result of dead-end corridors, an inadequate number of exits, unprotected open stairs, and unprotected openings in corridor walls.  Taking these allegations as true, if the only remedy to these problems were keeping the schools in question open, the State Commissioner of Education would be justified in entering an order requiring that they remain open.  However, there are other remedies to the problem; e.g., structural changes to Stratford to correct the problems and/or the use of temporary buildings.  It is not an abuse of discretion for a school district to take an action that creates some problems while correcting others, if it can also correct the newly created problems.  Further, if a particular building is unsafe for occupancy, the local authorities who specialize in safety should close the building or limit the number of occupants.

However, despite the existence of alternate remedies and despite the fact that other authorities are in a better position than the Commissioner to assess a building's safety, the seriousness of the safety allegations resulted in the Commissioner conducting an informal investigation of the problem through a team of Agency administrators, led by Joe Price, Director of the Division of Technical Assistance.  That team issued a report which included, among other things, the following findings:

10. Fire code violations at Stratford.  The architect was consulted and assured us that all structural needs will be completed before school begins.  All other violations are being addressed by district maintenance personnel.  They will all be completed before school opens.

11. Certificates of Occupancy and Fire Inspections.  The district is still working with the city and the Fire Department to insure that the paper work is completed before the start of school.  All violations have either been corrected or they are scheduled to be corrected.

(A complete copy of the report is attached to this Decision as an Appendix.)

To the extent that the wisdom of the School Board's decision to close the schools in question is challenged, this appeal is strictly an administrative matter and does not require that the procedures for "contested cases" (i.e., cases in which a party's "legal rights, duties or privileges" are to be determined by an Agency) be followed as set forth in the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a (Vernon Supp.  1984).  Petitioners do make certain contentions which call for a determination of their legal rights.  However, these contentions do not require further proceedings in order to be resolved, for the following reasons:

(1) Racially discriminatory impact.  Petitioners concede that any discriminatory impact will not occur during the 1985-86 school year.  Further, they do not allege with any specificity any facts which would support a finding that such an impact will be felt by minority students in future years or that, if felt, the only remedy is keeping the schools in question open during the 1985-86 school year.  Further, to the extent that such information is useful, the representatives of the Agency referred to previously have projected future enrollment by ethnic group on the basis of current enrollment and found no basis from that projection to anticipate that closing the schools in question would in any way have a discriminatory effect on any group.  In other words, Petitioners have not adequately raised the issue; nor has the issue been raised by an independent examination of the matter by the Agency.

(2) Failing to provide a due process hearing.  Petitioners have alleged no facts that would support a finding that they are somehow legally entitled to have the schools in question remain open.  Their claim that they were entitled to a due process hearing on the matter prior to the Board's decision, pursuant to 19 Tex.  Admin.  Code §61.231 (Tex.  Reg.  No.  226.23.09.010), must, therefore, be rejected.  It was held in Murray, at 13, that this regulation requires local school boards to conduct "full hearings" only to "aggrieved parties" (i.e., those whose legal rights have been adversely affected).

(3) Failure of the school district to adopt any procedures which provide for hearing of public complaints or grievances.  When presented with a petition, address, or remonstrance, a local board of trustees has a duty, pursuant to Art.  1, §27 of the Constitution of the State of Texas, to consider the position of the person or persons requesting to be heard.  Prof.  Ass'n of Coll.  Educ.  v.  El Paso Cty.  Comm., 678 S.W.2d 94, 96-98 (Tex.  Civ.  App.  - - El Paso 1984, writ ref'd n.r.e.).  However, Petitioners have not claimed that they attempted to present their position and were refused an opportunity to do so.  Rather, they claim that the school district has not adopted a formal procedure for dealing with public complaints.  Petitioners have not cited any authority, however, to support their contention that the district is under a legal obligation to adopt such formal procedures if, without such procedures, it nevertheless hears and considers the presentations of those who request to be heard.

(4) Violations of the Open Meetings Act.  Petitioners do not allege that the Open Meetings Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1984) was violated in any way in regard to the meeting at which the School Board voted to close the schools in question.  The challenge is rather to the alleged practice of administrative officials and board members holding "information sessions" with three or fewer board members present (i.e., less than a quorum), for the purpose of avoiding the necessity of having open meetings.  Section 4(b) of the Act, however, specifically addresses this matter.  The penalty for such meetings is not to void the ultimate decision made on any topic discussed at such a meeting.  Rather, any member or members of a governing body who conspire to circumvent the provisions of the Act by meeting in numbers less than a quorum for the purpose of secret deliberations in contravention of the Act may be personally sanctioned.

Conclusion
Petitioners have alleged no facts which would entitle them as a matter of law to have the schools in question remain open.  What they have alleged is a number of reasons why the closing of those schools was an unwise policy decision.  For the most part, those reasons constitute valid considerations for the locally elected officials to weigh against the advantages which they expect from closing the schools.  However, the State Commissioner of Education should respect the weight placed on each such consideration by the locally elected officials, because this is the kind of political decision they were elected to make, and they are accountable to the voters for their decision.

There are circumstances which would justify the Commissioner's interference in the matter notwithstanding its political nature.  If a decision to close certain schools were to endanger the safety of the district's students, and the only solution to the problem were to keep those schools open, the Commissioner might hold that it was an abuse of the local school board's discretion to conclude that the expected advantages of closing the schools outweighed the safety of the district's students.  In addition, if a decision to close certain schools were to disproportionately affect minority students in an adverse manner, and the only solution were to keep those schools open, the Commissioner would have a duty to ensure that no unlawful racial discrimination was perpetrated.

In the present case, because of the serious nature of Petitioners' concerns about the safety of the district's students and the effect of the closings on minority students, a team of representatives of the Agency was sent to the school district with instructions to look into those allegations and, while they were there, into the other matters raised by Petitioners.  The report of that team is attached to this Decision.  Among the findings set forth in that report are that the safety problems are being corrected, that there is no basis for concluding that a problem exists with regard to racial discrimination, and that none of the other concerns of Petitioners are valid or of such an extreme nature as to warrant the Commissioner's interference in the matter.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  To the extent that Petitioners challenge the wisdom of the decision by the Board of Trustees of Spring Branch Independent School District to close two junior high schools and two senior high schools, their appeal does not constitute a "contested case" for the purposes of the Administrative Procedure and Texas Register Act.  Therefore, the procedures set forth in that Act are not applicable.

2.  Petitioners have not alleged facts sufficient to support a finding that closing the schools in question would discriminatorily affect the district's minority students in an adverse manner.

3.  Petitioners were not "aggrieved" parties before the Board of Trustees for the purposes of 19 Tex.  Admin.  Code §62.231.  Therefore, they were not entitled to a due process hearing on the matter.

4.  The school district is not required to adopt policies concerning the procedure to be followed in hearing public complaints or grievances.  It is sufficient that the Board of Trustees consider such complaints and grievances when requested to do so.

5.  The alleged violations of the Open Meetings Act would not justify voiding the ultimate decision made by the Board of Trustees to close the schools in question, even if that decision were influenced by information received at such a meeting.

6.  The decision to close the schools in question was not, based on Petitioners' allegations, a clear abuse of the School Board's discretion.

7.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be DENIED.

SIGNED AND ENTERED the 30 day of July , 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

A P P E N D I X
REPORT OF INVESTIGATION OF CONSOLIDATION IN

SPRING BRANCH INDEPENDENT SCHOOL DISTRICT

Upon instructions from the Commissioner of Education an investigative team comprised of Joe Price and Wendell Davis of the Division of Technical Assistance for Desegregation, and Walter Chandler of the Division of Accreditation visited the law offices of Mr.  Briscoe Swan.  Also present at the meeting were Mark Price, attorney for the plaintiffs, and Jeffrey Davis, attorney for the school district.

The team stated that they were there to conduct an investigation of allegations made by plaintiffs against actions taken by the Spring Branch Independent School District.  Agency legal staff, Mark Robinett, had instructed us to gather any information possessed by plaintiffs in support of their charges, and to attempt to gather information on questions that were still unanswered.

Plaintiff's attorneys dictated a series of questions on which they wanted the team to gather information.  They were asked if they had any information to support the claims.  Mr.  Swan said they had census tracts that might prove helpful in determining if school statistics were valid.  No other support for the claims was given.

Mr.  Swan requested that the team interview a series of people.  This was agreed upon.

The next morning the team traveled to the Spring Branch ISD to attempt to gather data concerning the questions proposed by Mr.  Swan.  The Superintendent, Henry Wheeler, and Wade Pogue, Deputy Superintendent, promised every cooperation and assigned members of the administrative staff to gather the information requested by the team.

Questions asked by Briscoe Swan and Mark Price:

1. Statistics on class sizes for 1985-86 as compared to 1984-85.  The district will be in compliance with the 22 to 1 requirements of state law.  A comparison of the total teachers to the total student body for the two year period is below:


Total Elementary

Students


& Secondary
Total
Per

Year
Teachers
Students
Teacher

1984-85
1,499
25,633
17.1

1985-86
1,441
24,598
17.07

A comparison of the total secondary teachers to the total secondary student body for the two year period is below:


Total
Total
Students


Secondary
Secondary
Per

Year
Teachers
Students
Teacher

1984-85
934
15,108
16.18

1985-86
852
14,238
16.71

Does the district have a list of teachers who are leaving?

Yes.  A list was kept on all teachers lost for any reason - leave of absence, retirement, resignations.  Years of experience and the teacher's assignment were noted.

Total number of teachers for 1984-85 is 1,499.  Total number of teachers required for 1985-86 is 1,441.  On the secondary level there will be a loss of:

Total Secondary Teachers 1984-85
934

Total Secondary Teacher Required 1985-86
852


          -  82 teachers

It should be noted here that all teachers will be kept on salary and held in a pool of teachers for replacement and substitute teachers.

2. How is teacher loss going to be balanced or justified? See note on teacher pool above.  The district did supply a list of new teachers recommended for hiring at this time.  There were 31 names.  17 teachers were listed as "Return to Duty."

3. Is the loss of teachers greater than loss of students proportionally?

    Yes.  There's a loss of 8.78% teachers compared to 4.04% students.

4. Examination of possibility that the number of students cannot be handled by the buildings.

Will temporary buildings be necessary at any campus? According to Dave Figeri ______________, no temporary buildings will be needed.  The schools are presently being studied to determine the actual capacity of the buildings.  The capacities listed are considered too low by the district, and a study is underway at this time.  The listed capacities, according to district officials are far too low.  This study is being coordianted with city officials, but will not be complete until late in the summer.  District capacity estimates are as follows:

Northbrook
4,687

Spring Branch
4,225

Stratford
4,000

Memorial
3,701

5. Has the district done a study of the additional students that will have to be transported?

No.  B.  G.  Laird, Deputy Superintendent for Auxiliary Services, reported to the Superintendent on June 27, 1985, that he expected the cost of transportation to be "approximately the same" during the next school year.

6. Has the district done a projection of student ethnic breakdown beyond next year?

No.  Mr.  Swan requested that we do a projection.  A discussion of the problems of projection ensued.  It was pointed out by the team that unless pupil locator maps had been prepared, a reliable projection could not be made.  Mr.  Swan still wished some sort of look at the effect of the rezoning be made.  It was agreed that something would be attempted based on the information available at this time.

7. Do census tract figures agree with district figures? We cannot coorelate the two sets of figures because the census figures do not list school children by grade.

8. Are large percentages of minority students in closed schools? No.

Spring Branch High School has the largest percentage of minority high school students in the district - 29.6%.  Westchester High School has only 8.8%.  If you combine the two high schools, the percentage of minority students is 26.1% compared to a district percentage of 31.6%.  Westchester Junior High has 23.8% minority students.  Northbrook Junior High has 25.2% minority students.

9. Comparison of schools.  Each secondary campus was visited.  Consultants felt that all secondary campuses were in excellent condition and fully capable of housing students.

10. Fire code violations at Stratford.  The architect was consulted and assured us that all structural needs will be completed before school begins.  All other violations are being addressed by district maintenance personnel.  They will all be completed before school opens.

11. Certificates of Occupancy and Fire Inspections.  The district is still working with the city and the Fire Department to insure that the paper work is completed before the start of school.  All violations have either been corrected or they are scheduled to be corrected.

12. Energy efficiency.  The following are utility expenditures:

Memorial H.  S.
$191,649

Northbrook H.  S.
 272,287

Spring Branch H.  S.
 199,446

Spring Woods H.  S.
 179,686

Stratford H.  S.
 257,187

Westchester
 214,348

These figures are reflected in the six-year study provided by the district.  As indicated above, Westchester High School and Spring Branch High School both have better efficiency ratings than Stratford High School and Northbrook High School, both of which are scheduled to remain open.

13. Money saved.

In a five-year cost projection, the district anticipates that $20,008,421 will be saved by the consolidation.

The study states that a 6% inflation rate, 10% salary increases, maintenance of current pupil-teacher ratios, and cost of maintaining the four closed schools are included in the study.

Mr.  Swan asked if there is included in the estimates the cost of consolidation.  It would seem that the costs are included.

14. Mr.  Swan felt that the district was attempting to justify the consolidation by stating it was necessary in order to broaden the curriculum.  He stated that the State Board was putting emphasis on the basics and this would produce a conflict.

The district did make an extensive study of course offerings that had less than 15 students.  If this were the cut-off point, some very basic courses would be eliminated.  This included advance languages, physics, math and calculus.

15. Was there a written plan or study to project the effect of the school closings?

Yes.  The district provided the team with two studies entitled "Considerations in Determining Which Senior High School is Best Suited for Consolidation," and "Considerations in Determining which Junior High School is Best Suited for Consolidation." The studies were not dated.

16. Statistics on minority participation in extracurricular activities.  Not available.

17. Demotion of teachers.  The district has a list only for "Demotion of Teachers With Loss in Pay".  As of 06/26/85 there were 31 teachers in this category.  The list is attached.

18. Will there be "Floater" teachers? A number cannot be assigned, but district personnel concede that there may indeed be floater teachers.

Conclusions:

1.  The team felt that the district had completed a study of the declining enrollments and possible solutions.  Pros and cons were considered, and the Board was actively involved in the study.

The superintendent formed the Facilities Review Committee in November of 1983.  Patrons from each of the six high schools and eight junior high schools as well as eight patrons from elementary zones were divided into sub-committees.

The "Community Impact Committee" met on five occasions and was supposed to provide "two-way" communications.

2. The public in the Spring Branch ISD did not feel that they were properly informed of the imminent changes.  Nearly every one of the people conferred with were surprised at the Board's action.  It would seem that the superintendent formed the "Community Impact Committee" to head off precisely this problem.  From the public reaction, the committee did not succeed.

3. The information gathered by the district on declining enrollment and its impact on academics does justify recommendations by the administration.

4. Reasons for the selection of schools to be closed are well taken.  It would not be proper for this team to substitute their judgement for that of the School Board.  In our opinion, the study was sufficient to justify action, and the action taken did not seem to be an abuse of their discretionary authority.

Respectfully submitted,

_____________________

Joe L.  Price, Director

Division of Technical Assistance

  for School Desegregation

July 12, 1985

Mr.  Briscoe Swan, Attorney at Law

300 Smith

Houston, Texas 77066

Dear Mr.  Swan:

I have enclosed a supplement to our reports mailed under separate cover yesterday.  I think the two items are self explanatory, but if you do have questions, please contact me at (512) 475-5959.

Very truly yours,

_____________________

Joe L.  Price, Director

Division of Technical Assistance

  for School Desegregation

JLP/jd

Enclosure

cc: Jeffrey Davis

This report on personnel changes was presented to the Board of Trustees on June 13, 1985.

Where there is a question mark (?) I could not locate information on the teacher that was replaced.  The term "replacing transfer" means that the teacher being replaced has not been lost to the system, but was moved to another school.  Since information was not presented to show who replaced the teachers that retired, I have enclosed a copy of the whole memorandum for you.

Teacher Resignations


Years
Teachers



Of
Replacement

School
Position
Experience
Experience

SWJH
Diagnostician
12
12

SBJH
Science
 0
(?)

MHS
Math
 2
(?)

SWJH
Math
12
7

SBJH
Math
 5
replacing




transfer

SWJH
Science
 0
replacing




transfer

SWHS
Math
12
new position

SBJH
Math
 0
27

SBJH
Math
 0
(?)

MJH
Sp.  Ed.
 1
replacing




transfer

SHS
Math
 0
replacing




transfer

NHS
Math
 0
(?)

SWHS
Drill Team
 0
4

LJH
Math
 0
(?)

MJH
Science
 0
replacing




transfer

RACIAL BALANCE IN THE HIGH SCHOOLS BASED ON

PROJECTIONS OF ELEMENTARY SCHOOLS AS FEEDERS

Assumptions:

1) Where an elementary zone feeds more than one high school, the numbers and percentages of students from each ethnic group remain constant.

2) Percentages of ethnic group students from feeder zones will remain what those zones show in total percentages.

3) All students in the school were totaled and those totals were placed in the high school zone.  Percentages were then computed.

Results:

School
Minority %

Stratford H.  S.
30.1

Spring Woods H.  S.
37.6

Memorial H.  S.
37.9

Northbrook H.  S.
55.4

Respectfully submitted,

_____________________

Joe L.  Price, Director

Division of Technical Assistance

  for School Desegregation
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