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Statement of the Case

Petitioner, Ingeborg Smith, appeals from a decision of the Board of Trustees of the Comfort Independent School District, Respondent, terminating Petitioner's contract of employment on January 21, 1983.

The matter was heard on July 18 and July 19, 1983, before Denise Howell Anderson, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at hearing by Mr. R. Emmett Harris, Attorney at Law, Uvalde, Texas.  Respondent was represented by Mr. James R. Walsh, Attorney at Law, Austin, Texas, and Mr. Steve Brittain, Attorney at Law, Austin, Texas.

On October 17, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times pertinent to this appeal, Petitioner was employed by the Comfort Independent School as business manager of the district.

2. On or about March 9, 1982, Petitioner's employment contract as business manager was renewed by action of the Board of Trustees for the 1982-83 school year, the term of employment being twelve months.

3. On or about January 6, 1983, the new superintendent of the District notified Petitioner in writing of the suspension of her employment and of his intention to recommend to the Board of Trustees termination of her employment based on "your failure to maintain effective working relationships with me, with the Board and with your fellow employees; secondly, because of your failure to follow my directives." (Pet. Ex. 2).  A second letter from the superintendent, dated January 17, 1983, informed Petitioner that "the proposed termination is not based on wrongdoings or incompetence, but simply on a poor attitude." (Pet. Ex. 3).

4. A hearing was held before the Respondent's Board of Trustees on January 21, 1983.  The evidence presented to the Board consisted of certain of Petitioner's statements and conduct towards the new superintendent, Harold Schroeder, Board member Schladoer, and certain of Petitioner's co-workers in the business office, whereupon, Respondent's Board of Trustees voted to terminate Petitioner's employment, Board member Schladoer abstaining.

5. On September 1, 1982, Petitioner approached the new superintendent in his office, asked to speak to him privately, and stated the following:

I told Mr. Schroeder in the three weeks that he had been there that I had not seen him once open up a filing drawer to familiarize himself with the workings of the Comfort ISD nor with any policies whatsoever.

I told him that it was, right now, his job to administer the policies of the School District to the school.  I told him, from what I could gather in the three weeks, that he was not an administrator but a puppet on a string to the Board.
(Tr. p. 37).

6. On August 30, 1982, Mr. Schroeder gave Petitioner a memo entitled "Reorganization of Office Practices," wherein Mr. Schroeder requested that Petitioner assist him in delegating within the central office certain clerical tasks, so as to relieve the superintendent of those responsibilities.  Petitioner testified regarding her response to this memorandum, as follows:

Mr. Schroeder gave me a letter back in August and in that letter he requested that I, besides being business manager, that I, also, become office manager.  I told him, no, because I was already everybody's patsy and doing everything from getting the mail to everybody's job.  I took on more and more of Ms. Barsch's job because she was not capable of doing it.

Why would I want to do something that I was already doing?
(Resp. Ex. 1; Tr. 67-68).

7. Shortly thereafter, the superintendent suggested to Petitioner that she perform a time study of the central office personnel, that perhaps an additional person in the office would be justified.  Petitioner made no response to this suggestion other than to remind the superintendent that she had a job description that she followed that was contained in the policy manual.  The superintendent then reminded Petitioner that the last item on her job description was "other duties as delegated by the Superintendent." At no time did Petitioner conduct the time study.  (Tr. 294-95).

8. Also in late August of 1982, the superintendent asked Petitioner to do a study to project when certain of the district's certificates of deposit would expire and the feasibility of consolidating them into larger deposits at a higher rate of interest.  Petitioner did not make such a study subsequent to the superintendent's request.  (Tr. 298-99).

9. On two separate occasions during the summer of 1982, Board member Schladoer made inquiries of Petitioner at board meetings regarding the district's lunch room accounts.  On each occasion, Petitioner responded to these inquiries in a manner which was rude, resentful and hostile.  (Tr. 417-18, 460).

10. During approximately November 1982, Viola Barsch, the secretary in the central office, approached the superintendent and requested a transfer from the central office for the reason that she felt intimidated by Petitioner.  In the process of arranging for Ms. Barsch's transfer, the superintendent made an error in her new pay scale which Petitioner noted and was corrected.  Subsequent to the correction, Petitioner proceeded to discuss this matter with various other staff members and with Ms. Barsch herself.  (Tr. 101-02, 178-79, 188, 205-07, 312-13, 323-27, 356).
11. Testimony of Superintendent Schroeder, Ms. Pate, and Ms. Hofer, all being persons who worked in the same office with Petitioner, indicates that Petitioner's attitude, as manifested by her words and conduct, appeared to be one of hostility towards the school board, uncooperative and non-supportive of the new superintendent, and indicative of an unwillingness to adjust to a new superintendent's procedures and priorities.  (Tr. 313-14, 401-02, 438, 443-44, 457-58).
Discussion

Petitioner alleges in her Petition for Review that she was terminated for exercising her rights of free speech under the First Amendment, and, alternatively, that her termination constituted arbitrary and capricious action by the Respondent Board of Trustees and was not supported by substantial evidence.

Petitioner's evidence with regard to her First Amendment claim appears to be composed principally of the assertion that on several occasions she made certain statements critical of her immediate superior (the superintendent) and of the school board and that such statements are entitled to protection under the First Amendment.

Whereas an employee does not surrender constitutionally protected rights of freedom of expression as a condition of public employment, there are limitations on a public employee's right of expression: First, speech that is disruptive of the employee's performance or which interferes with the operations of the school may be a proper basis for discipline; and second, speech which does not involve matters of public interest may not be entitled to constitutional protection.  Pickering v. Board of Education, 391 U.S. 563 (1968); McGill v. Board of Education of Pekin Elementary School, 602 F.2d 774 (7th Cir. 1979).

In the instant case, many of Petitioner's remarks, made the subject of the local termination hearing, were clearly not related to matters of public concern.  The office procedures and employee relationships within the central administration office of a school district are not matters of public debate, nor is the pay scale of the superintendent's secretary.  Petitioner's statements with regard to these matters are more properly characterized as "bickering and running disputes," the subject of Chitwood v. Feaster, 468 F.2d 359 (4th Cir. 1972), in reference to which the Court said:

We do not intend to suggest that that kind of speech is protected by the First Amendment in the sense that it may not be considered in connection with the termination of the employment relationship.  [An employer] has a right to expect [an employee] to follow instructions and to work cooperatively and harmoniously with the head of the department.  If one cannot or does not, . . . , he does not immunize himself against the loss of his position simply because his noncooperation and aggressive conduct are verbalized.
Petitioner bears the initial burden of proof to show that her speech was constitutionally protected.  Mt. Healthy City School District Board of Education v. Doyle, 428 U.S. 274 (1977).  Certain of Petitioner's comments were arguably related to matters of public concern, such as Petitioner's comments regarding the appropriate role of the school superintendent.  However, under the Mt. Healthy doctrine, Petitioner has the further burden of proving that such conduct was a "substantial" or "motivating" factor in the Respondent's decision to terminate her employment.  Petitioner has wholly failed to satisfy that burden.  The record is replete with evidence that Petitioner's attitude, as manifested by her words and conduct, was uncooperative and hostile, was a source of tension among co-workers, and generally interfered with the smooth operation of the central office.  Witnesses who testified to Petitioner's competence and ability to deal with others were uniformly persons who did not work with the Petitioner on a day to day basis.  There is sufficient evidence supporting Respondent's position that Petitioner's hostile and uncooperative attitude was the substantial cause of Petitioner's termination.

Petitioner's claim that Respondent's action was arbitrary and capricious and unsupported by substantial evidence is without merit.  There is ample evidence in the record to establish that Respondent's action in terminating Petitioner was supported by substantial, fair and competent evidence.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's employment contract was terminated for good cause.

2. Petitioner was not terminated in retaliation for the exercise of First Amendment rights of free speech.

3. Petitioner's termination was not arbitrary, capricious nor without substantial evidence.

4. Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  5th  day of  Dec  , 1983.

_____________________________

RAYMON L. BYNUM
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