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Statement of the Case
Petitioner, Heath T., by his next friend, Corina T., filed this appeal pursuant to the Education for All Handicapped Children Act (EHA), 20 U.S.C. Section 1401 et. seq., seeking reimbursment for costs allegedly associated with Heath's education during his hospitalization at Deer Park Hospital.

The hearing in this matter was held on June 11 and 12, 1984.  Based on the evidence presented at the hearing, this Hearing Officer makes the following findings of fact and conclusions of law.

FINDINGS OF FACT
1. Petitioner, Heath T. is a seventeen year old male who resides with his mother within the jurisdictional boundaries of Houston Independent School District.  [Hearing Transcript, page 25, 26; hereafter T. __]

2. Respondents, Houston Independent School District (hereafter HISD) and Deer Park Independent School District (hereafter DPISD) are political subdivisions of the State of Texas and are legally constituted independent school districts within Harris County, Texas.

3. In October, 1981, Heath and his family moved to Houston from Croton-on-Hudson, New York.  [T. 26].

4. While attending school in New York, Heath received special education services from Hendrick Hudson School District.  Heath qualified for such services as a learning disabled and emotionally disturbed student.  [Petitioner's Exhibit #17].

5. When Heath enrolled in HISD, he continued to receive special education services as a result of his previously recognized handicapping classifications.  [T. 27; Petitioner's Exhibit #17].

6. HISD conducted its initial Admission, Review and Dismissal (ARD) Committee meeting on December 8, 1981, and determine that Heath continued to be eligible for special education services as a learning disabled and emotionally disturbed student.  The ARD Committee also designed an individual education plan (IEP) for Heath for implementation at Lee High School in its resource room.  Heath's IEP contained both academic and behavioral goals.  However, the ARD Committee apparently determined that Heath did not require "related services" in order to benefit from his education since none were provided.  [Petitioner's Exhibit #17, document 29, the ARD Committee Report dated 12-8-81].

7. While attending Lee High School, Heath was characterized as being impulsive, distractible and easily frustrated.  He had poor relationships with his peers and teachers and was being continuously suspended from school for inappropriate behavior and conflicts with the Assistant Principal.  [Petitioner's Exhibit #3].

8. Heath's behavioral problems at school prompted HISD's ARD Committee to reconvene on May 5, 1982.  The Committee determine that Heath needed a more structured environment in order to benefit educationally.  Accordingly, Heath was placed at the Adolescent Day School operated by the Mental Health and Mental Retardation Authority of Harris County.  [Petitioner's Exhibit # 3; see also # 17, document 32, the ARD Committee Report dated 5-5-82 and the attached referral information form].  The ARD Committee also determined that Heath no longer qualified for special education services as a learning disabled student but did continue to qualify for such services as an emotionally disturbed student.  [T. 31; Petitioner's Exhibit # 17].

Additionally, the ARD Committee ordered that Heath should be provided with one hour per week of counseling while attending the Adolescent Day School.  The counseling was provided as a "related service" designed to enable Heath to benefit educationally from his special education instruction.  [Petitioner's Exhibit # 17].

9. The Adolescent Day School is located within the jurisdictional boundaries of HISD and is jointly operated by HISD and the Mental Health Mental Retardation Association of Harris County (hereafter MHMRA).  A contractual agreement governs this joint operation.  This agreement provides that HISD is responsible for "the educational staff, instructional equipment and materials, unduplicated related services, administration and supervision of the educational staff and programming, transportation reimbursement in accordance with HISD's guidelines, and a hot lunch program for eligible students." MHMRA is contractually responsible for "the physical facility and furniture, adequate classroom space and storage, administration and direction of overall agency programming, a vehicle for transportation and driver, behavioral management and related mental health services, and to pick up hot lunches for eligible students." [HISD Exh. # 4].

10. During Heath's first six months at the Adolescent Day School, he did not cope well.  Heath had an extremely difficult time dealing with the boundaries and limitations placed upon him by the school and would on occasion react to these limitations using violent and destructive behavior.  [Petitioner's Exhibit # 3; T. 200].  Moreover, Heath would occasionally come to school apparently high on drugs as manifested by slurred speech, red eyes, and lethargic actions.  His progress in the program was characterized by school officials as very erratic with Heath often making significant changes to be promoted a level, only to deteriorate and lose his higher level status.  [Petitioner's Exhibit # 3].

Although the ARD Committee provided for one hour of counseling per week for Heath as a related service, Heath actually received individual therapy on a weekly basis and group therapy once per week.  [Petitioner's Exhibit # 3].  Additionally, family therapy was provided, however, Heath only attended two or three of these bi-weekly sessions.  [Petitioner's Exhibit # 3; T. 202].  This additional therapy was apparently provided by the MHMRA Adolescent Day School component in compliance with its written agreement with HISD to supply necessary behavioral management and related mental health services.  This therapy also constituted a necessary "related service" required by Heath in order to benefit from his special education instruction at the School.1
11. In January, 1983, Heath made a remarkable turnaround.  He apparently had made a conscious decision at that time to improve his behavior.  During that semester, Heath progressed in his program by exhibiting adaptive behavior changes and appropriate responses to problem situations as they occurred.  At the end of the school year, school administrators encouraged Heath to attend summer sessions in order to maintain his progress and work toward discharge from the Adolescent Day School Program at the next semester break in January of 1984.  However, Heath was more interested in working and therefore decided not to attend the summer sessions.  [T. 200].

Heath returned to the Adolescent Day School program in August of 1983.  At that time his behavior had regressed but not to the point of his initial placement in the program.  However, instead on progressing as anticipated, Heath's behavior began to deterioriate.  Administrator's and teachers at the Adolescent Day School believed that Heath had become involved in street drugs and was attending school in a drug induced state.  Heath again began to react violently to students and staff members.  Additionally, his tardiness in attending school increased.  Consequently, in late November, 1983, school administrators unilaterally decided that the Adolescent Day School (ADS) program was not a sufficiently structured and controlled environment for Heath.2 Heath was initially referred to the Hope Center Wilderness Camp Program by administrators, but Heath was rejected because he was considered too old for their program.  Heath was then referred to the Mapleridge Residential Treatment Program.  [Petitioner's Exhibit # 3; T. 204-206].

Dr. Cuesta, a psychiatrist associated with the Mapleridge Residential Treatment Center, evaluated Heath and determined that he did not qualify for their program.  Dr. Cuesta concluded that Heath's current and past display of aggressive and hostile behaviors, drug usage, and decreased self-esteem were exhibited in such a manner as to be harmful to Heath and to others.  Based on these conclusions, Dr. Cuesta recommended to Heath's mother that (1) Heath remain at ADS until hospitalized; (2) short term hospitalization (three to six months) as soon as possible; (3) after hospitalization, that Heath be placed in a vocational trade school preferably away from home to allow for development of independent living skills; (4) Intense family and individual therapy focusing on (a) independence issues for Heath; (b) Heath accepting responsibility for his behavior; (c) separation issues between Heath and his mother; (d) individual issues concerning separation and future relationships and the individual needs of Heath and his mother.  [Petitioner's Exhibit # 2].

12. On January 31, 1984, after being informed that Heath was not accepted into the Mapleridge Residential Treatment Center, Heath and his mother returned to the Adolescent Day School.  While there, Heath became involved in an altercation with other students.  When Mr. Diehl, the Director of the School stepped into the hall, Heath complained angrily about Mr. Diehl attempting to send him to Mapleridge, and Heath struck at Mr. Diehl with his fists.  [T. 41, 208-209, 221].  Mr. Diehl immediately suspended Heath.  Additionally, Mr. Diehl informed Heath's mother that Heath had been discharged and would not be allowed to return the Adolescent Day School.  Mr. Diehl notified HISD by letter dated January 31, 1984 that he was requesting that an ARD Committee meeting be held immediately to discharge Heath from the Adolescent Day School and locate alternative placements.  [Petitioner's Exhibit # 7].

Upon learning of Heath's discharge, Ms.  Rose Hicks, Deputy Superintendent for Special Populations for HISD contacted Mr.  Diehl and requested that Heath be allowed to continue in the Adolescent Day School Program until such time as an ARD Committee meeting could be arranged.  Mr. Diehl refused citing the safety of the other students and the staff members as the primary reason.  [T. 235, 211].  Consequently, for approximately two weeks, Heath received no educational services from HISD.  [T. 60, 264].

13. On February 16, 1984, HISD conducted an ARD Committee meeting wherein the committee members determined that Heath should be placed at Lamar High School in a self contained classroom.  Although the ARD Committee found that Lamar High School constituted an appropriate educational placement for Heath, Marcelle Tucker, an ARD Committee member, (Instructional Supervisor for Special Education, Secondary, Area II), testified that Heath was placed at Lamar High School "because it was his home High School and was the only placement that the ARD Committee had the authority to make." [T. 310; Petitioner's Exhibit #5].

Federal and state regulations require that HISD insure that its ARD Committees are comprised of groups of persons having the knowledge and authority to make appropriate educational placement decisions.  34 CFR Reg. 300.553; 19 TEX. ADM. CODE § 89.221.  Ms. Tucker's testimony established that the ARD Committee responsible for Heath's educational placement was not comprised of persons having knowledge of placement options and therefore its composition violated these regulations.

As a consequence, Heath was placed in a highly inappropriate educational placement considering his emotional, behavioral and drug problems.  His placement at Lamar High School, although in a structured setting, was not sufficiently structured to address Heath's severe emotional and behavioral problems to the extent necessary to provide Heath with an appropriate education.  At that time, Heath required immediate hospitalization or a highly structured educational environment possessing a structure similar to a hospital wherein both his medical and educational needs could be addressed on a constant twenty-four hour basis.

Moreover, the ARD Committee failed to include in Heath's IEP any provisions for "related services" other than special transportation.  A review of the ARD Committee minutes shows that the ARD Committee did refer Heath to Dr. Blackmore, the School Psychologist, and to Carolyn Douglas, Counselor, however, the purpose of the referrals was not expressly noted.  It is surmised however, that the purpose of the referrals was for psychological services and counseling, even though these "related services" were not expressly authorized by the ARD Committee.  [P. Exh. # 5].

14. The primary reason for Heath's inappropriate placement can be traced to HISD's three level ARD Committee system.  These levels are composed of the campus level, area or cross level and the central level.  The campus level ARD is conducted at the students local level and includes the annual review of students, recommended changes in the individual education program, recommended changes in placement at the local level and recommended changes in the hours of service.  The area or cross level ARD is used when it is anticipated that a change in a student's educational placement within the five geographical areas of the school district is warranted.  This level of ARD is authorized to move a child into a more restrictive environment, meaning a placement further away from the student's home, but still located within the School District.  The central level ARD is used to review and recommend residential placements and are handled at the central office.  [T. 265-269].  The Special Populations Department of HISD is responsible for insuring that the appropriate level ARD Committee is convened for a given situation.

The ARD Committee meeting of February 16, 1984 was an area level ARD and consequently it was not delegated the authority to place Heath in a residential facility.  In this instance, a central level ARD Committee should have been convened to address Mr. Diehl's and Dr. Cuesta's recommendation of immediate hospitalization.  [T. 278-282].

15. At the February 16, 1984 ARD Committee meeting, Dr. Cuesta's letter recommending Heath's hospitalization was read to the Committee members along with Mr. Diehl's discharge summary which recommended a psychiatric hospital facility for adolescents.  Thereafter, Mrs. T. requested that HISD hospitalize Heath.  She was informed by certain ARD Committee members that HISD could not provide for the hospitalization of students, but that hospitalization was the perogative of the parent or guardian of the student or the courts.  Mrs. T. objected to Heath's placement at Lamar High School on the basis that such a placement was highly inappropriate considering the seriousness of Heath's emotional problems.  [T. 60].

After the ARD Committee meeting, HISD personnel explained to Mrs. T. the procedures she would have to go through to have Heath hospitalized for psychiatric treatment.  [T. 60].

16. On February 20, 1984, Heath enrolled at Lamar High School.  During the enrollment process, Mrs. T. discussed the need for Heath's hospitalization and the decisions of the ARD Committee with Dr. Blackmore, the School Psychologist.  Upon learning of Heath's severe emotional problems, Dr. Blackmore became concerned that Heath could pose a threat to himself and to others while attending Lamar High School.  He contacted the School Principal, Herbert Smith, who after being informed of Heath's emotional problems also express grave concern over the safety of Heath and the other students.  The Principal recommended that Heath be kept at home until an appropriate placement could be found.  Mrs. T. declined to do so, suggesting instead that the Principal suspend Heath.  The principal refused citing that Heath had done nothing to warrant suspension.  The principal then asked Dr. Blackmore to call another meeting of the ARD Committee.  [T. 55-59].

17. Due to the concern expressed by Dr. Blackmore and the Principal regarding the inappropriateness of Heath's educational placement, Mrs. T. began investigating hospitals which would admit Heath.  [T. 59].  Mrs. T. believed that because Heath's situation was critical, she could no longer wait for Houston Independent School District to act and arrange an appropriate educational placement for Heath.

Mrs. T. testified that the reason she didn't wait for another ARD Committee meeting to be called was;

"because my experience with HISD, since I came to Texas, has been one of procrastination on their part; starting with when I first moved here and Heath was inappropriately placed in Lee High School.

It took from October of 1981 through May of 1982 to get him placed in a self contained class.  Secondly, in November, 1983, HISD had been notified that Adolescent Day School was no longer appropriate for Heath and HISD did nothing to investigate any alternatives.  When Heath was expelled or discharged from school on January 30, 1984, there was an ARD called which took place many days later.  Heath was out of school for approximately two weeks.

When the ARD was held, it was an inappropriate ARD and I felt then that I could no longer wait, that it was an emergency, a critical situation and that I had not enough time to wait for HISD to move and to move quickly.  They had plenty of time."

[T. 59-60].

Consequently, Mrs. T. contacted several psychiatric hospitals in the Houston area and had Heath admitted at Deer Park Psychiatric Hospital because that was the only hospital with which she could make financial arrangements.  [T. 61].

18. On February 22, 1984, Heath voluntarily committed himself to Deer Park Psychiatric Hospital but only after his mother had initiated involuntary commitment proceedings in court.  [T. 60].

19. Dr. Baron, Heath's attending psychiatrist at Deer Park Hospital, diagnosed Heath as having cannabis dependency, chronic, as his primary diagnosis; an adjustment disorder with a disturbance of conduct as a secondary diagnosis; and a dependency of a combination of substances as his third diagnosis.  [Petitioner's Exhibit # 16, page 23-25].

20. Heath's was voluntarily committed to Deer Park Hospital, not to address his educational needs, but to address his medical needs and receive psychiatric treatment for his emotional condition.  However, Mrs. T's motivating factor for compelling Heath's hospitalization was due to the failure of HISD to provide Heath with a "free appropriate public education" after his discharge from Adolescent Day School.

21. Deer Park Hospital is located within the jurisdictional boundaries of the DPISD.  This School District receives supplemental special education personnel units from the Texas Education Agency to provide special education instruction to eligible handicapped students admitted to the hospital.  [T. 254, 333; 19 TEX. ADM. CODE § 89.252].  However, these supplemental special education personnel units do not provide funding to DPISD for providing "related services" to eligible handicapped students whose legal residence is in Texas but outside DPISD.  [See 19 TEX. ADM. CODE §89.252 and 34 CFR Reg. 300.14, wherein special education is defined as only including related services that consist of specially designed instruction and considered "special education" rather than a "related service" under state standards].  Consequently, DPISD has contracted with the Deer Park Hospital to provide such special education instruction to emotionally disturbed students at the hospital.  The contract requires that DPISD will provide qualified instructors to meet the needs of the students and will form ARD Committees to hold meeting necessary for compliance with federal and state laws.  However, the contract specifically provides that the District does not assume the responsibility of the sending school district for providing and funding a free appropriate public education.  [P. Exh. # 18].

22. On March 14, 1984, Deer Park Independent School District conducted an ARD Committee meeting in order to provide Heath with special education instruction while admitted to the Hospital.  The ARD Committee minutes of the meeting do not reflect if an individual education plan was designed or implemented for Heath during his hospitalization.  The minutes simply acknowledged that Heath was being provided instruction in his unit and would attend classes when authorized by the hospital staff.  Moreover, the ARD Committee, in clear contravention of the EAHCA, agreed to give all responsibility for providing necessary "related services" to Deer Park Hospital.  [Petitioner's Exhibit # 10].

23. By letter dated February 28, 1984, Mrs. T., by and through her attorney of record, filed an appeal with the Commissioner of Education regarding the failure of HISD to provide Heath with an appropriate educational placement and consequently, a free appropriate public education.

Moreover, by letter dated May 3, 1984, Mrs. T. also filed an appeal contending that DPISD failed to comply with federal and state regulations by leaving all responsibility for providing necessary "related services" to Deer Park Hospital.

These appeals were consolidated by order of this Hearing Officer on May 3, 1984.  A hearing was held on June 11 and 12, 1984 with all parties present and represented by counsel.

CONCLUSIONS OF LAW

After due consideration to matters of record, matters of official notice and the foregoing findings of fact, in my capacity as a Special Education Hearing Officer for the State of Texas, I make the following conclusions of law:

1. Petitioner, Heath T. is an "emotionally disturbed student" as defined by 34 C.F.R. Part 300.5 (8), TEX. EDUC. CODE ANN. § 16.104(c)(6) and 19 TEX. ADM. CODE § 89.211(g).

2. As an "emotionally disturbed student", Petitioner qualifies for special education services from Respondents that are designed to provide Petitioner with a free appropriate public education.  19 TEX. ADM. CODE §89.234.

3. The ultimate issue before this Hearing Officer is whether Petitioner, a handicapped student, is entitled to reimbursement from Respondents for certain psychotherapy and family therapy costs incurred during his hospitalization which Petitioner contends were necessary for Petitioner to receive an educational benefit.  Additionally, Petitioner seeks reimbursement for room and board while admitted to the hospital, contending that the hospital, being a private residential facility, was the least restrictive environment wherein he could benefit educationally.  [34 CFR Reg. 300.302].

The seminal case on the availability of reimbursement as a remedy under the EAHCA is Anderson v. Thompson, 658 F.2d 1205 (7th Cir. 1981).  There, the Seventh Circuit held that despite the broad language of section 1415(e)(2), the legislative history of the Act demonstrated that the statute "was intended in most cases to provide only injunctive relief as a final procedural safeguard that would ensure an appropriate educational program for a handicapped child." Id. at 1210-1211.  Despite this general rule, the court recognized that damages might be recoverable in certain "exceptional circumstances" and cited illustratively two situations "in which a limited damage award might be appropriate": first, when the "child's physical health would have been endangered had the parents not made alternative arrangements to those offered by the school system," and second, when the "defendant has acted in bad faith by failing to comply with the procedural provisions of [the Act]." Id. at 1213-14.  The Court believed these cases to be "exceptional" because

"[i]n those situations it is likely that Congress, though generally requiring that a child remain in his current placement, 20 U.S.C. §615(e)(3), would have intended that parents take action to provide the necessary services for their children without awaiting the outcome of lenghty administrative and judicial proceedings.  Parents should then be compensated for the costs of obtaining those services that the school district was required to provide.

Id. at 1213-1214.

The Anderson decision is apparently being followed by the Fifth Circuit Court of Appeals.  In the recent decisions, Marvin H. vs. Austin Independent School District, 714 F.2d 1348 (5th Cir. 1983) and Scokin v. State of Texas, 723 F. 2d 432 (5th Cir. 1984), the Fifth Circuit joined the Seventh, Eighth and Eleventh Circuits in following the Anderson decision, although the Fifth Circuit did not expressly address the Seventh Circuit's view on exceptional circumstances justifying a limited damage award.  Nevertheless, this Hearing Officer concludes that the Seventh Circuit's view regarding exceptional circumstances is the view most closely followed by the majority of the Circuits and is applicable to the instant action.

Petitioner contends that exceptional circumstances, as envisioned in Anderson exist in the instant case and justify Petitioner's reimbursement for all educationally related costs associated with his hospitalization.

Specifically, Petitioner contends, "that Houston Independent School District acted in bad faith and endangered [Petitioner's] health when with full knowledge of [Petitioner's] harmful propensities HISD:

a. Failed to call an ARD [Committee meeting] in November 1983;

b. Failed to call an immediate ARD [Committee meeting] on January 31, 1984;

c. Failed to give Corina T. notice of the ARD [Committee meeting] called for February 16, 1984;

d. Failed to call the appropriate ARD [Committee meeting] for an appropriate placement;

e. Failed to provide Heath with a free appropriate education by placing him at Lamar [High School]; and

f. Failed to call a subsequent ARD [Committee meeting] until one was requested by Corina T."

[See Petitioner's Post Hearing Brief, page 4-5].

Moreover, Petitioner contends that Respondent, Deer Park Independent School District also acted in bad faith by leaving the responsibility for providing educationally required "related services" to the Deer Park Hospital staff.

Petitioner's allegations, coupled with the factual account of this action, raise novel and legitimate issues concerning the appropriateness of Respondents' conduct and whether justification exists for a limited damage award.  Accordingly, this Hearing Officer will review Petitioner's allegations and determine the appropriateness of Respondents' conduct and actions with regard to each allegation.
I.

ISSUE: Whether HISD acted inappropriately in failing to call an ARD Committee meeting in November, 1983.

This allegation is in response to the actions of the MHMRA administrators at the Adolescent Day School in unilaterally initiating a review of other facilities which they felt could more appropriately serve Petitioner.

Petitioner contends that HISD had a duty under the EAHCA to call an ARD Committee meeting in November, 1983, to determine whether the Adolescent Day School continued to be an appropriate educational placement for Petitioner, or whether Petitioner required a more restrictive environment to meet his educational needs.

This Hearing Officer is not persuaded by the evidence presented to support this allegation.  As noted in Finding of Fact # 11, MHMRA did not initiate a search for a more restrictive alternative placement due to Petitioner's educational needs, but instead, initiated this search unilaterally for the purpose of securing more intensive treatment and therapy to address Petitioner's emotional condition and drug problems.

Mr. Diehl, the School Director, acknowledged that when it began to appear that Petitioner was involved in drug abuse, he contacted Mrs. T. and suggested that they begin to look into more restrictive alternative placements.  He testified that:

"Heath's behavior had regressed to the point where we were not really able to provide the treatment that he needed.  It was my opinion, at the time, that Heath needed a lot more intensive kind of therapy than he would be able to get at the Day School program.

He, basically, needed to be in a situation where he would be forced to deal with a lot of his behavior and his actions on a continual, 24 hour a day basis and not just part of the day."

[T. 204].

Mr. Diehl further testified that the reason he didn't request that an ARD Committee meeting be called was because he and Mrs. T. did not have a definite program to refer Petitioner to and because they were not requesting that Petitioner be discharged at that time.  He characterized his actions by saying that "we were looking at alternatives because we were feeling that we would not be able to maintain Heath in the program indefinitely." [T. 207].

This Hearing Officer concludes, based on the facts presented, that the actions of Mr. Diehl in attempting to locate alternative placements for Petitioner in November, 1983, were not inappropriate since the search for alternative placments did not involve educationally related reasons.  In this regard, it should be noted that Petitioner failed to produce sufficient evidence to establish that HISD was not providing Petitioner with a free appropriate public education in November, 1983.

II.

ISSUE: Whether HISD acted inappropriately in failing to call an immediate ARD Committee meeting on January 31, 1984:

Petitioner had been effectively discharged from the Adolescent Day School on January 31, 1984.  Mr. Diehl drafted a discharge notice dated January 31, 1984 to Houston Independent School District.  The School District received this notice on February 6, 1984, although there was evidence that the School District was notified by telephone earlier that week.3 [Respondent HISD Exh. #2; T. 210].  Nevertheless, after receiving notice of the discharge, HISD failed to conduct an ARD Committee meeting until February 16, 1984, some seventeen days after Petitioner's discharge from school.

Petitioner contends that HISD's failure to conduct an immediate ARD Committee meeting to address Petitioner's discharge denied Petitioner a free appropriate public education during his approximately twenty day suspension.

HISD officials responded by pointing out that during the interim time period, they contacted Mr. Diehl and requested that Petitioner be allowed to return to class until such time as an ARD Committee meeting could be arranged and that Mr. Diehl refused this request.  Additionally, HISD argued that it had a ten day notice requirement for ARD Committee meetings and therefore the ARD Committee meeting was held on the earliest possible date.  [T. 269; Respondent HISD's Post-Hearing Brief].

This Hearing Officer does not find HISD's arguments tenable.  Heath's discharge on January 31, 1984, from his educational placement at the Adolescent Day School amounted to a "long-term suspension" as defined by 19 TEX. ADM. CODE §89.235(g)(3).  When a handicapped child is expelled (long-term suspension), this constitutes a change in that handicapped child's educational placement.  When such a change occurs, the procedural protections of the EAHCA must be followed.4 [20 U.S.C. §1401 to 1415; See also S-1 v. Turlington, 635 F.2d 342 (5th Cir. 1981)].  Such procedural protections were clearly not complied with in this case.  In fact, the basic procedural requirement specifically prohibits school officials from expelling handicapped students whose handicapping conditions cause them to be disruptive.  In such cases, the school may only transfer the disruptive pupil to an appropriate, more restrictive environment.  Adams Central School Dist. v. Diest, 334 N.W.2d 775 (Sup. Ct. NE. 1983); Doe v. Koger, 480 F. Supp. 225 (N. D. Ind. 1979); Stuart v. Nappi, 443 F. Supp. 1235 (D. Conn. 1978).

In light of the above authority, Petitioner was not only expelled, but he was expelled improperly and without the right to a due process hearing.

Such actions by or on behalf of HISD certainly put into issue whether the exceptional circumstance noted in Anderson of bad faith in failing to comply with the procedural requirements of the Act are applicable in this instance.

In this regard, this Hearing Officer is not unmindful of the fact that Mr. Diehl, in discharging Petitioner, failed to comply with the cooperative agreement between the HISD and the MHMRA Adolescent Day School.  That agreement provided that the special education program for each student would comply with the Texas Education Agency Policies and Administrative Procedures for the Education of Handicapped Students.  Consequently, Mr. Diehl's failure to comply with the minimum standards set forth for suspension of students initiated the crisis for which HISD failed to properly and promptly respond.5
Although HISD was forced into a difficult situation by Adolescent Day School officials, HISD still acted inappropriately in not immediately convening an ARD Committee meeting to arrange for an alternative educational placement for Heath while attempting to work out its problems with the Adolescent Day School.  Federal regulations require HISD to insure that a continuum of alternative placements are available to meet the needs of handicapped children for special education and related services.  [34 CFR Part 300.551].  Consequently, HISD should have been able to provide Petitioner with an appropriate alternative educational placement within hours of learning of Petitioner's discharge.  HISD's excuse that ten days notice of the ARD Committee meeting had to be provided to Heath and his mother is not acceptable and completely ignores the regulatory requirements contained in 19 TEX. ADM. CODE §89.229(b) and §89.235(g)(1)(C).

Consequently, Petitioner's discharge from his educational placement at the Adolescent Day School, although not explicitly sanctioned by HISD, was exacerbated by HISD's failure to provide Petitioner with an alternative educational placement in a reasonable period of time.  In this regard, HISD acted inappropriately, however clearly not in bad faith.  HISD's attempt to have Petitioner reinstated into the Adolescent Day School after learning of his discharge, coupled with HISD ultimately convening an ARD Committee meeting to address Petitioner's educational placement are mitigating factors which eliminate any argument of bad faith under this issue.

III.

ISSUE: Whether HISD failed to provide Mrs. T. with written notice of the ARD Committee meeting for February 16, 1984.

Written notice must be provided to parents of handicapped children by local school districts whenever an ARD Committee meeting concerning their handicapped children is scheduled.  Such notice must be furnished to the parents within a reasonable period of time.  Reasonable time is defined as at least five days.  However, parents may agree to an earlier meeting.  [19 TEX. ADM. CODE §89.229(b)(1) and (2); see also, 34 CFR Reg. 300.505].  The only exception to these specific notice provisions is when a student is suspended or expelled from school.

In this case, Petitioner is contending that HISD failed to provide Petitioner's mother with written notice of the ARD Committee meeting that was convened to provide Heath with an alternative educational placement after Heath had been discharged from the Adolescent Day School.

Not only did HISD fail to provide proper written notice of the ARD Committee meeting to Petitioner, HISD also failed to comply with exceptions to the notice provisions provided in the suspension requirements.  However, under the peculiar circumstances of this case, this Hearing Officer does not find that HISD acted in bad faith in failing to provide Mrs. T. with written notice of the ARD Committee meeting.  HISD had been placed in the highly difficult situation of having one of its students discharged from his educational placement and having no immediate and compelling means to require MHMRA to reinstate that student.6
This Hearing Officer concludes that HISD, even though it failed to comply with the written notice provisions of federal and state regulations, did not act in an egregious manner and in bad faith, but instead attempted to expedite the process and provide Petitioner with an immediate educational placement.

Moreover, it is noted in the ARD Committee minutes that Petitioner objected to the lack of notice, but waived that objection and participated in the February 16, 1984 ARD Committee meeting.  [P. Exh. #5].  Additionally, it is important to note that Petitioner was represented by counsel during the deliberations of the ARD Committee and knowingly waived objection to the lack of written notice.

Regarding the lack of cooperation between the Houston Independent School District and the MHMRA Adolescent Day School, Ms. Rose Hicks, Deputy Superintendent for Special Populations for HISD, testified that HISD's agreements with all the Community Agency System needed to be ironed out for next year.  She further testified that HISD was trying to receive assurances from the Community Agency System that they will retain suspended students for at least two weeks in order to give HISD sufficient time to locate an alternative educational placement.7 [T. 283-284].

IV.

ISSUE: Whether HISD failed to call the appropriate ARD Committee meeting that could provide Petitioner with an appropriate educational placement.

Petitioner points to the failure of HISD to call a central ARD Committee meeting on February 16, 1984.  Petitioner contends that the failure to call such an ARD Committee meeting resulted in Heath being inappropriately placed into his home High School at a time when he was clearly a danger to himself and to the other students.8
Petitioner's contention is well founded.  In the instant action, HISD, for reasons unknown, convened what was called an "area ARD" to provide an educational placement for Heath after his discharge from the Adolescent Day School.  Under HISD regulations, this ARD Committee had only limited authority to place Heath in an educational setting within the District.  The ARD Committee, after learning of the reasons for Heath's discharge, including reviewing Mr. Diehl's discharge letter and Dr. Cuesta's letter recommending Heath's immediate hospitalization, clearly ignored these recommendations and warnings and placed Heath at Lamar High School in a self contained classroom.  This Hearing Officer concludes that this was a highly dangerous and inappropriate educational placement for Heath and failed to address Heath's then current educational needs.

At the time of Petitioner's discharge from the Adolescent Day School, Petitioner had become aggressive and violent and had been determined by a psychiatrist to need immediate hospitalization.  Under such circumstances, an ARD Committee could not reasonably conclude that an appropriate educational placement for Petitioner would be in his home High School in a self contained classroom.  Clearly, Petitioner required immediate medical treatment to address his deteriorating emotional condition and drug dependency.  His educational needs, although secondary at that stage in comparison to his medical needs, should have been the primary concern of the ARD Committee.  Since his educational needs are federally mandated to be addressed in the least restrictive environment where Heath could receive an educational benefit, the ARD Committee was obligated to locate an educational placement whereby Petitioner's educational and medical needs could jointly be met.9 For only in that type of environment, could Petitioner receive an educational benefit.  As previously noted, federal regulations require HISD to insure that a continuum of alternative placements are available to meet the needs of handicapped children including instructions in hospitals, institutions and residential treatment facilities.

As noted, this Hearing Officer concluded that Petitioner's educational placement at Lamar High School failed to provide him with the sufficiently structured educational environment he required to benefit from special education instruction.  Moreover, had Petitioner remained in this environment, he would have been in immediate danger of physical harm.  HISD's educational placement of Petitioner therefor constituted an exceptional circumstance as expressed in Anderson vs. Thompson for justifying Petitioner's unilateral removal from that placement into a more restrictive setting and for authorizing reimbursement to Petitioner's parent for the educational costs of the unilateral placement.

Accordingly, this Hearing Officer concludes that Corina T. acted appropriately in unilaterally removing Petitioner from HISD's dangerous educational setting, considering that there was no guarantee that a future ARD Committee would be convened or would locate an alternative educational setting in a reasonable period of time.

V.
ISSUE: Whether HISD failed to provide Heath with a free appropriate public education when he was educationally placed at Lamar High School.

Clearly, based on the undisputed evidence before this Hearing Officer, Petitioner received no educational services or benefit from HISD from January 31, 1984 through February 16, 1984.  Thereafter, Petitioner was placed in an educational setting which was not sufficiently structured to provide the environment that Petitioner required to receive an educational benefit from his special education instruction.  Accordingly, this Hearing Officer concludes that HISD failed to provide Petitioner with a free appropriate public education beginning January 30, 1984 and continuing until Petitioner was unilaterally hospitalized on February 22, 1984.

VI.

ISSUE: Whether HISD failed to call a subsequent ARD Committee meeting until one was requested by Corina T.

Both parents and school personnel may request a meeting of the ARD Committee at any time to discuss the provisions of a free appropriate public education.  [19 TEX. ADM. CODE §89.222(d)].  This Hearing Officer does not find that the failure of HISD, if any, to reconvene an appropriate ARD Committee until requested by Corina T. establishes bad faith or egregious acts when viewed under the particular circumstances of this case.  In fact, the evidence tended to establish that the School Psychologist was the first person to recognize the need for and to request convening of the Central level ARD Committee.  Moreover, the evidence established that HISD had begun initiating the process to convene a "central level" ARD Committee meeting to address Petitioner's educational placement, however, before the process could be completed, Petitioner was hospitalized and HISD thereafter took no further action.

In summary, Petitioner established by a preponderance of the evidence that for approximately two weeks in January and February, 1984, HISD failed to provide Petitioner with a "free appropriate public education" as mandated by the EAHCA.  Moreover, HISD acted in a highly inappropriate manner in educationally placing Petitioner in a dangerous environment considering Petitioner's emotional state and condition at that time.  Accordingly, under Anderson v. Thompson, Petitioner established exceptional circumstances which would authorize the unilateral removal of Petitioner from his highly dangerous environment at Lamar High School into a more structured and secure educational environment without awaiting the outcome of lengthy administrative and judicial proceedings.

4. However, Petitioner's removal from an educational environment into a medical environment at Deer Park Hospital raises novel issues regarding the ability of Petitioner to prevail under Anderson v. Thompson.

One major issue is whether Petitioner is seeking reimbursement for educationally related costs or whether the services which were provided to Petitioner were medical in nature.  An ancillary issue is whether such costs are reimbursable under the Anderson v. Thompson line of cases regardless of their characterization as educational or medical.

Regarding the latter issue, case law construing the "exceptional circumstances" exception defined in Anderson v. Thompson generally have limited reimbursement awards to tuition and other educationally related expenses incurred by parents during a unilateral placement.10 However, where as here, a handicapped child is unilaterally removed from an inappropriate educational placement and placed in a psychiatric hospital, the issue of reimbursement for educationally related costs becomes more complex.

There is little case law regarding reimbursement awards to parents for educational costs associated with the hospitalization of their child.

However, in one such case, a California Hearing Officer was presented with the issue of whether a school district was responsible for funding residential placement, with the exception of non-educationally related medical costs, for a seriously emotionally disturbed child at a psychiatric hospital.  As in the instant case, the parents had unilaterally placed the child in the psychiatric hospital even though the District had offered alternative educational placments.  The District contended that placement in a psychiatric hospital, was by its very nature a medical placement and costs associated therewith were medical costs for which it was not responsible.

The Hearing Officer ruled that because of the severity of the child's emotional disturbance, the child required placement in a psychiatric hospital.  Moreover, the hearing officer found that the district was responsible for funding such a placement for that child, with the exception of non-educationally related medical costs.  In rendering his decision, the hearing officer rejected the district's argument that placement in a psychiatric hospital is always for medical purposes and thus not its financial responsibility.  According to the hearing officer, such a categorical determination was far too broad and failed to take into consideration the unique requirements of each handicapped child.  The Hearing Officer did caution, however, that nothing in his decision should be construed to conclude that just because a handicapped child was placed in a hospital he was entitled to funding for a residential placement.  The Hearing Officer explained that such a decision must be made on a case by case basis.  In re: Los Angeles Unified School District, EHLR 505.244, (1983).

In a similar action, the Commission of Education of the State of New York reach a similar result to that of the California hearing officer.  In that case, the parents of a handicapped child unilaterally transferred their child to a treatment facility not approved by the Commissioner of Education as a school for the education of handicapped children.  The district ultimately agreed to provide one hour a day of instructional services to the child at the treatment facility but refused to provide the child with "related services." The District contended that (1) it was without authority to contract with that facility for related services; (2) placement at that facility was a unilateral act of the parents; (3) the facility was not a facility approved for the education of handicapped children; and (4) the real nature of the related services were medical.

The Commissioner of Education ruled that the district was required to provide necessary related services to the handicapped student.  Additionally, the Commissioner found that while services should be educationally related and should be performed by persons familiar with the educational goals of the student, they do not have to be provided pursuant to a contract with an approved school.  In this regard, the Commissioner noted that the District's argument overlooked the fact that arrangements could have been made with therapists at the private facility or in private practice for the provision of the related services.  Lastly, the Commissioner found that although school districts are not responsible for payment of costs made unilaterally by parents, such districts may be held liable for costs incurred for students who were unilaterally placed by their parents because the district refused to offer the services itself.  [In re: Board of Education of Frontier Central School District, EHLR 505.142 (N.Y. 1983).

Federal and state courts have also touched upon this complex area of the law.  In the case, T.G. v. Board of Education of Piscataway, New Jersey, 576 F. Supp. 420 (D. NJ 1983), the court was faced with the issue of whether parents of a handicapped child, who by agreement with the Board of Education, had placed their child in a Child Day Hospital, should be reimbursed for costs of the individual, family and millieu therapy that the hospital program required as theraputic treatment.  The Board of Education refused to pay for the therapy, contending that it was not part of the child's IEP; that under State Education Agency policy, only psychotherapy for diagnostic and evaluative purposes was a related service; and that nothing in the EAHCA required it to pay for the therapy.

Again, the court disagreed finding that the psychotherapy or counseling services provided to the emotionally disturbed student by staff of the hospital in which he was placed upon recommendation of the local board of education was a related service under 20 U.S.C. §1401(17), for which the board was financially responsible.  The court reasoned that the therapy, a required part of the placement, was designed as an essential service to allow the student to benefit from the educational program planned for him and, because it was in fact provided on a day-to-day basis by a staff member with a masters degree in social work, could be described equally appropriately as "counseling services" or "psychological counseling," both of which the EAHCA specifically requires to be provided at no cost to the parents.

The Nebraska Supreme Court has also addressed this issue.  In the case Adams Central School District v. Deist, 334 N.W. 2d 775 (Sup. Ct. NE. 1983), a handicapped student was discharged from school for misconduct.  Following meetings with local school officials, in which the student's parents were told that their child would have to remain at home because he was unmanageable, the parents placed their child in a regional center which, over the course of five months, proved unsatisfactorily.  During that time, the school district failed to offer alternative placements.  Eventually, the parents placed their child in the Nebraska Psychiatric Institute, and brought an action against the school district seeking, among other remedys, reimbursement for the costs of that placement.

The court held that a school district, responsible for providing a "free appropriate public education" to a handicapped child, which fails to furnish adequate facilities and programs to afford such an education, is liable for reimbursement to parents who, in order to protect the physical and emotional health of their child, do obtain such reasonable services.  The court then required the school district to reimburse the parents for the costs they incurred in placing their child in the Nebraska Psychiatric Institute.11
The above cited decisions have generally authorized reimbursement to parents for residential placement costs associated with placements in private hospitals and facilities, and for educational services unilaterally obtained by parents after school districts have refused or failed to provide appropriate services as mandated by the EAHCA.

In accordance with these decisions and based upon the factual circumstances of this case, this Hearing Officer concludes that Petitioner, when discharged from the Adolescent Day School, required placement at a psychiatric hospital to address both his educational and medical needs.

In this regard, it was uncontested that at the time of his hospitalization, Petitioner had reached a crisis stage involving his emotional condition.  Immediate and intensive medical treatment was the sole recommendation of specialists which evaluated Petitioner.  At that time, educational concerns were not involved in their recommendations.  Petitioner's drug dependency and highly agitated state were the only factors noted by these specialists' when making their recommendations for immediate hospitalization.

As noted, Dr. Cuesta had strongly recommended that Petitioner be hospitalized prior to his discharge from the Adolescent Day School and prior to HISD's failure to provide Heath with an safe, structured educational environment.  Additionally, Mr. Diehl, the administrator of the Adolescent Day School, also concurred in this recommendation.  Moreover, Petitioner's attending psychiatrist testified that Heath was admitted to the hospital diagnosed as having a psychological drug dependency and an adjustment disorder with a disturbance of conduct.  [P. Exh. #16, page 23].

Thus, this testimony clearly established that Petitioner had serious medical needs at the time of his discharge from the Adolescent Day School.  However, coupled with these problems were the actions of HISD in failing to provide Petitioner with a "free appropriate public education" and in placing Petitioner in a highly inappropriate educational environment where his educational needs were not being met.  Accordingly, based on this evidence, this Hearing Officer concludes that Petitioner's parent acted appropriately in placing Petitioner in a psychiatric hospital where both his educational and medical needs could be met.

It is important to note that nothing in the EAHCA precludes an educational placement of a handicapped child in a psychiatric hospital, if such a placement complies with the least restrictive environment provisions of the act.  In fact, the EAHCA's definition of special education specifically requires school districts to provide instruction in hospitals.  [20 USC § 1401 (16); 34 CFR Reg. 300.14(a)(1) and (2).].

While it is true that hospital placements are made by medical professionals for medical reasons, this does not preclude there being an equally valid educational necessity coexistent with such a placement.

In reaching this conclusion, this Hearing Officer does find that Petitioner had educational needs which coexisted with his medical needs and which required his placement in a psychiatric hospital.

Consequently, Petitioner's unilateral placement in a psychiatric hospital does not preclude Petitioner from obtaining reimbursement for costs associated with his education at the hospital.

In determining what constitutes appropriate educational costs, federal regulations provide:

"If placement in a public or private residential program is necessary to provide special education and related services to a handicapped child, the program, including non-medical care and room and board, must be at no cost to the parents of the child."

34 CFR Reg. 300.302.

Based on this regulation and the unique factual account of this case, this Hearing Officer concludes that Petitioner's unilateral placement at a psychiatric hospital amounted to a private residential placement which was necessary to provide Petitioner with special education and related services and therefore Petitioner is entitled to reimbursement from HISD for any costs associated with Petitioner's education program, including non-medical care and room and board.

5. This determination raises the issue of whether the services provided to Petitioner while hospitalized and for which Petitioner seeks reimbursement are services which can be associated with his educational program.

Petitioner contends that he is entitled to reimbursement from HISD for individual and group psychotherapy and family therapy provided by the Deer Park Hospital staff as part of Petitioner's treatment program claiming that such therapy constituted "related services" as defined by the EAHCA.

Petitioner, in seeking reimbursement for these costs, also brings an action against Deer Park Independent School District contending that DPISD is responsible for such costs since it failed to provide Petitioner with a "free appropriate public education" during his hospitalization.

In particular, Petitioner contends that DPISD violated the provisions of the EAHCA when its ARD Committee delegated responsibility for providing "related services" to Deer Park Hospital.  As a result of this inappropriate delegation of responsibility, Petitioner contends that Deer Park Hospital provided Petitioner with "related services" in the form of individual and group psychotherapy and family therapy for which Petitioner was held financially responsible.  In the alternative, Petitioner contends that HISD is the party responsible for providing "related services" to Petitioner under TEX. EDUC. CODE ANN. art. 16.104(n), it being the resident district and having the ultimate responsibility of insuring that Petitioner received a "free appropriate public education." Accordingly, Petitioner seeks reimbursement from either DPISD or HISD for the costs of such therapy.

The EAHCA requires that Respondents or the State Education Agency insure that Petitioner receives a "free appropriate public education".  A "free appropriate public education is defined as:

"special education and related services which (A) have been provided at public expense, under public supervision and direction, and without charge, (B) meet the standards of the State education agency, (C) include an appropriate preschool, elementary, or secondary school education in the State involved, and (D) are provided in conformity with the IEP required under Section 1414(a)(5) of [the EAHCA]."

20 U.S.C. §1401(18).

The term "special education" means specially designed instruction, at no cost to parents or guardian, to meet the unique needs of a handicapped child, including classroom instruction, instruction in physical education, home instruction and instruction in hospitals and institutions.  The term includes speech pathology or any other related service, if the service consists of specially designed instruction, at no cost to the parents, to meet the unique need of a handicapped child, and is considered "special education" rather than a "related service" under State standards.  [34 CFR Reg. 300.14(a)(1) and (2)].

The term "related services" means transportation and such developmental, corrective, and other supportive services as are required to assist a handicapped child to benefit from special education, and includes psychological services, counseling services, and medical services for diagnostic and evaluation purposes.  The term also includes school health services, social work services, services in schools and parent counseling and training.

Petitioner charges that the individual and group psychotherapy and family counseling, although prescribed by his psychiatrist and provided by the hospital, constituted "related services" as defined by the EAHCA and therefore must be provided without charge in order to provide Petitioner with a "free appropriate public education".

In this regard, Petitioner contends that his group and individual psychotherapy and family counseling were necessary corrective and supportive psychological services that were required to assist Petitioner in benefiting from his special education instruction.12
Petitioner's charges initially raise the issue of whether Petitioner required "related services" while admitted to Deer Park Hospital in order to benefit from his special education instruction and if so, whether the individual and group psychotherapy and family counseling provided to Petitioner qualified as "related services" as defined by the Act.

The evidence presented clearly established Petitioner's need for "related services" in the form of individual and group psychotherapy and family counseling.  [See Finding of Fact # 13].  Petitioner desperately needed these services not only for educational needs but in order to function effectively in all aspects of his life.  Moreover, DPISD's ARD Committee implicitly recognized this need when it delegated responsibility for providing necessary "related services" to Deer Park Hospital.13
The EAHCA requires that handicapped children must be provided with a "free appropriate public education" even in hospital settings.  In order to provide a "free appropriate public education", special education instruction and necessary related services must be provided at public expense, under public supervision and direction and without charge.

In the instant action, both DPISD and HISD failed to provide Petitioner with a "free appropriate public education" during his hospitalization when they failed to make a determination regarding the type of "related services" Petitioner required and in delegating responsibility for making that determination and providing the necessary services to Deer Park Hospital.14
However, from a review of the evidence presented, this Hearing Officer concludes that the individual and group psychotherapy and family counseling prescribed by Petitioner's attending psychiatrist was provided as theraputic treatment and was not provided to assist Petitioner in receiving any educational benefit.  In this regard, it is important to note that Petitioner's treatment program was devised and implemented approximately three weeks prior to DPISD conducting its initial ARD Committee meeting and therefore prior to DPISD's attempted delegation of responsibility for "related services" to Deer Park Hospital.

Consequently, the psychotherapy and family counseling provided to Petitioner by the hospital staff did not fall within the express definition of psychological services as contained in federal regulations.  These services were not planned or managed by educational personnel nor was there any showing that medical personnel received impute from educational personnel regarding the direction or type of psychotherapy and counseling to provide to Petitioner.  In fact, Petitioner's psychiatrist testified that the treatment program he devised for Petitioner required a psychiatrist for implementation.  [P. Exh. # 16, p. 28].  Accordingly, the psychotherapy and family counseling services provided to Petitioner do not qualify as "related services" as defined by federal regulations.

The recent Supreme Court decision in Irving Independent School Dist. v. Tatro, EHLR 555.511 (1984) supports this conclusion.  In that case, the Supreme Court gave deference to the Department of Education's regulations defining "medical services" as "services provided by a licensed physician".15 Moreover, the Court expressly noted:

"This definition of `medical services' is a reasonable interpretation of congressional intent.  Although Congress devoted little discussion to the `medical services' exclusion, the Secretary could reasonably have concluded that it was designed to spare schools from a obligation to provide a service that might well prove unduly expensive and beyond the range of their competence . . .

Congress plainly required schools to hire various specially trained personnel to help handicapped children, such as `trained occupational therapists, speech therapists, psychologist, social workers and other appropriately trained personnel.' S. Rep. No. 94-168, supra, at 33.  School nurses have long been a part of the educational system, and the Secretary could therefore reasonably conclude that school nursing services are not the sort of burden that Congress intended to exclude as a `related service.' By limiting the `medical services' exclusion to the services of a physician or hospital, both far more expensive, the Secretary has given a permissible construction to the provision."
Id. at 555.515-516 [emphasis added].

Consequently, this Hearing Officer concludes that the individual and group psychotherapy and family counseling prescribed by Petitioner's attending psychiatrist constitute "medical services" and thus fall within the recognized exclusion contained in federal regulations and do not constitute a reimbursable expense under the guise of being a "related service" even though incidentally, such services assisted Petitioner in receiving an educational benefit.

In rendering this conclusion this Hearing Officer finds that Petitioner's medical needs were paramount and consequently his medical treatment plan addressed his medical needs and not his educational needs.  Under such circumstances, it is clear that Congress intended that the EAHCA would not be used as a vehicle for awarding costs for medical services in response to violations of the Act.

The remaining issue, is what, if any, remedy is available to Petitioner for Respondents' failures to address Petitioner's need for "related services".

As previously noted, the Anderson v. Thompson line of cases held that appropriate relief authorized under the EAHCA is generally limited to prospective relief but that under exceptional circumstances, limited damage awards might be authorized.  However, the Anderson court noted that parents, when faced with exceptional circumstances, should only be compensated for the costs of obtaining services that the school district was required to provide.  Id. at 1213-1214.  In the instant case, Corina T., in obtaining "medical services" for Petitioner, did not obtain services that a school district was required by the EAHCA to provide.  Consequently, Petitioner is not entitled to reimbursement for such costs even under the Anderson v. Thompson line of cases.  Petitioner's only remedy was to request a due process hearing and seeking injunctive relief to require Respondent's to provide Petitioner with all necessary "related services" while admitted to the psychiatric hospital.  Petitioner's release from this facility has rendered any order of prospective relief moot.

According, Petitioner cannot recover damages under the provisions of the EAHCA for Respondents failure to provide Petitioner with "related services" while admitted to Deer Park Hospital.

6. Petitioner also brought this action under §504 of the Rehabilitation Act of 1973 and 42 U.S.C. §1983.  Since this Hearing Officer's jurisdictional authority is contained in the EAHCA and limited to reviewing allegations falling within the confines of the Act, this Hearing Officer is without jurisdiction to address and rule upon the merits of Petitioner's actions under these particular statutes.

Petitioner also seeks reasonable attorneys fees under the EAHCA.  During the pendency of this proceeding, the U. S. Supreme Court rendered its decision regarding attorney's fees in Smith v. Robinson, EHLR 555.493 (1984).  This decision noted that the EAHCA is the exclusive avenue for bringing actions regarding handicapped children's rights to "free appropriate public education" and that the EAHCA does not provide for attorneys fees.  Accordingly, Petitioner is not entitled to attorney's fees under the EAHCA.

ORDER

It is hereby ORDERED, ADJUDGED and DECREED, that Petitioner be reimbursed by HISD for room and board while confined at Deer Park Hospital, said costs constituting all residential placement costs associated with his unilateral placement at Deer Park Hospital.  It is further ORDERED, ADJUDGED and DECREED that Petitioner's request for reimbursement from Respondents for individual and group psychotherapy costs and family counseling costs associated with his unilateral placement at Deer Park Hospital be in all things DENIED.

Additionally, it is hereby ORDERED, ADJUDGED and DECREED, that Respondents, within ten days of receipt of this decision, implement all necessary procedures to insure that "related services" are provided, to the extent medically authorized, to handicapped children admitted to Texas Department of Human Resources approved facilities located with Respondents' districts.  These procedures shall include the following:

(1) notification to all resident (sending) school districts within the State of Texas that currently have or hereafter have handicapped students admitted to such facilities as defined in 19 TEX. ADM. CODE §89.252, of their ultimate responsibility for providing a "free appropriate public education" to such children under TEX. EDUCATION CODE ANN. art. 16.104(n) and their obligation to provide the facility with necessary supplemental special education and related services personnel or to contract with appropriate personnel or school districts for the provision of all necessary "related services" in order to assure full and complete implementation of each child's IEP.

(2) implementing appropriate procedures with the resident (sending) school district for conducting ARD Committee meetings and devising and implementing an appropriate IEP for each child.  In this regard, Respondents are again referred to TEX. EDUCATION CODE ANN. art. 16.104(n) for guidance in developing such procedures.

Signed and entered this  2nd  day of October, 1984.

___________________________

James W. Holtz

Special Education Hearing Officer
NOTICE TO PARTIES

Following the March 3, 1983 decision of the Court of Appeals, Third Supreme Judicial District of Texas at Austin, in Manor Independent School District v. Leachelle N., 647 S. W. 2d 770 (1983) and pursuant to the provisions of the Administrative Procedure and Texas Register Act, TEX. REV. CIV. STAT. ANN. art. 6252-13a (Supp. 1982), a timely motion for rehearing to the State Special Education Hearing Officer will be required in order to perfect an appeal from the Hearing Officer's decision to a State District Court.  The parties should give particular attention to Sections 16 and 19 of the Act, regarding finality of decisions and judicial review.
BEFORE A SPECIAL EDUCATION

HEARING OFFICER FOR THE STATE OF TEXAS

DECISION OF THE HEARING OFFICER
ON REMAND

HEATH T., BNF
§
CORINA T., PETITIONER
§

§
VS.
§

§


DOCKET NO. 088-SE-384

HOUSTON INDEPENDENT SCHOOL
§
DISTRICT AND DEER PARK
§
INDEPENDENT SCHOOL DISTRICT,
§
RESPONDENTS
§
_______________________________________________

ATTORNEY FOR PETITIONER;
ATTORNEY FOR RESPONDENTS:

Ms. Beatrice Mladenka-Fowler
Houston Independent School Dist.

Mr. J. Patrick Wiseman

Nelson & Mallet
Mr. David T. Lopez

3303 Main Street, Suite 300
Attorney at Law

Houston, Texas 77002
7660 Woodway, Suite 250


Houston, Texas 77063


Deer Park Independent School Dist.


Mr. Jeffrey L. Rogers


Reynolds, Allen & Cook


1300 Milam Building, Suite 1600


Houston, Texas 77002
BEFORE A SPECIAL EDUCATION
HEARING OFFICER FOR THE STATE OF TEXAS
DECISION OF THE HEARING OFFICER
HEATH T., BNF
§
CORINA T., PETITIONER
§

§
VS.
§

§


DOCKET NO. 088-SE-384

HOUSTON INDEPENDENT SCHOOL
§
DISTRICT AND DEER PARK
§
INDEPENDENT SCHOOL DISTRICT,
§
RESPONDENTS
§
_______________________________________________

ATTORNEY FOR PETITIONER;
ATTORNEY FOR RESPONDENTS:

Ms. Beatrice Mladenka-Fowler
Houston Independent School Dist.

Mr. J. Patrick Wiseman

Nelson & Mallet
Mr. David T. Lopez

3303 Main Street, Suite 300
Attorney at Law

Houston, Texas 77002
7660 Woodway, Suite 250


Houston, Texas 77063


Deer Park Independent School Dis

Mr. Jeffrey L. Rogers


Reynolds, Allen & Cook


1300 Milam Building, Suite 1600


Houston, Texas 77002
DOCKET NO. 088-SE-384

HEATH, T.,
§
BEFORE A SPECIAL

PETITIONER
§

§
VS.
§
EDUCATION HEARING OFFICER


§
HOUSTON INDEPENDENT SCHOOL
§
DISTRICT, AND DEER PARK
§
INDEPENDENT SCHOOL DISTRICT
§
FOR THE STATE OF TEXAS

DECISION OF THE HEARING OFFICER

This case was remanded to this Hearing Officer by the Honorable Carl O. Bue, Jr., United States District Judge for the Southern District of Texas, for the purpose of "such further proceedings as the Hearing Officer may consider appropriate to determine the amount of payments, if any, which in his opinion, the Houston Independent School District (HISD) should make, the determination of such payments, with reasons therefor, and supporting references to the applicable law and any decisional authorities."

In responding to this mandate, an additional day of hearing was held on June 1, 1987, to elicit evidence regarding the damages issue.

In the original administrative decision rendered in this matter, this Hearing Officer concluded that Respondent, Houston Independent School District, was responsible for reimbursing Petitioner for the costs of the room and board associated with Petitioner's hospitalization at Deer Park Hospital.  However, this Hearing Officer also concluded that Respondent, Houston Independent School District, was not liable for reimbursing Petitioner for the costs of the individual and group psychotherapy and family counseling associated with this hospitalization on the basis that these services were found to be provided for medical reasons and not educational need.  This Hearing Officer also concluded that Deer Park Independent School District was not responsible for any of the costs associated with Petitioner's hospitalization.

On remand, the parties primarily seek a determination as to the actual amount of educational and related service expenses associated with Petitioner's psychiatric hospitalization, if any, that Petitioner should be reimbursed by Houston Independent School District (HISD) and a determination as to the appropriateness of the application of the Collateral Source Rule under the Education of Handicapped Act, 20 USC § 1400 et.seq.  (hereafter cited to as EHA).

To the extent that the parties seek to reopen the hearing to relitigate liability issues, these issues will not be redecided as not falling within the parameters of the remand order.  Liability issues, however, will be discussed in a limited context due to recent changes in the law regarding the education of the handicapped.

Based on the evidence presented at both the supplemental hearing held on June 1, 1987, and the original proceeding and the arguments and briefs of the parties, this Hearing Officer makes the following additional findings of fact and conclusions of law:

FINDINGS OF FACT

1. Petitioner was hospitalized at Deer Park Hospital from February 22, 1984 through June 10, 1984.  [Supplemental Hearing Transcript, Page 9, hereafter S.T.__]

2. The total cost of Petitioner's hospitalization at Deer Park Hospital from February 22, 1984 to June 10, 1984 was $35,276.49.  [Petitioner's Supplemental Hearing Exh. #1, hereafter P.S.E. #__].

3. The total cost of Petitioner's room and board during this hospitalization was $19,838.00.  [S.T. 12; P.S.E. #1].

4. Throughout this hospitalization, Petitioner was covered under a group medical insurance policy with Lincoln National Life Insurance Company.  [S.T., 9, 17].  This policy had been issued as a benefit of Petitioner's mother's employment with Houston Home & Garden Magazine.  Petitioner, being a dependent of his mother, was covered by this particular policy.  [S.T. 17-18].  Petitioner's lifetime benefits under this policy were apparently limited to $100,000.00.  1 [S.T. 16].

5. Petitioner's mother also signed a letter of agreement with Deer Park Hospital obligating herself to pay $3,000.00 to cover those costs of Petitioner's hospitalization not covered by the group medical insurance.  [S.T. 9].

6. Petitioner's mother paid the required $3,000.00 to Deer Park Hospital as a condition of Petitioner's hospitalization.  [S.T. 28].

7. Lincoln National Life Insurance Company made the following payments to Deer Park Hospital for Petitioner's hospitalization:

DATE PAID
AMOUNT
03/26/84
$ 3,152.24

05/15/84
$10,283.04

06/04/84
$ 7,730.75
06/12/84
$ 3,969.602
06/29/84
$ 1,864.68

04/24/85
$ 3,982.93

04/24/85
$ 2,407.55
TOTAL INSURANCE

PAYMENTS
$33,390.79

[P.S.E. #1 and Resp. HISD S.E. #1].

8. Petitioner's mother ceased her employment with Houston Home and Garden Magazine in June of 1984.  At that time, Petitioner's coverage under the group medical insurance policy with Lincoln National Life Insurance also ceased.  [S.T. 18].

9. In October, 1986, Petitioner's mother was rehired by the same company.  Again, one of the benefits of her employment was coverage by a group medical insurance policy.  However, during the time period in which Petitioner's mother was not employed, Houston Home and Garden had apparently obtained insurance coverage for its employees from another company.  [S.T. 18].  There was no evidence presented by the parties regarding whether Petitioner was covered under his mother's new group medical insurance policy, or if covered, what Petitioner's maximum lifetime benefits were under that new policy.

10. During Petitioner's hospitalization, as part of his individualized treatment plan he received individual and group psychotherapy and family therapy from staff at the hospital.  [S.T. 14].

11. At the supplemental hearing, Petitioner again sought reimbursement from HISD for the costs of all psychological services he received while hospitalized at Deer Park Hospital except for those services specifically provided by his treating psychiatrist.
12. The total cost for the psychotherapy provided to Petitioner while hospitalized at Deer Park Hospital was $11,349.50.3 A breakdown of the cost of the types of psychotherapy provided to the Petitioner are as follows:

Individual Psychotherapy
$2,585.00

Group Psychotherapy
$7,920.00

Family Therapy
$   792.00

Field Therapy
$     52.50

13. During Petitioner's hospitalization, two psychological evaluations were also performed by hospital staff at a cost of $495.00.  [S.T. 13].  Petitioner also seeks reimbursement from HISD for these costs.

14. Petitioner also accrued a total of $59.35 in hygiene type items for which reimbursement is being requested by Petitioner.4 [S.T. 13].

15. In summary, Petitioner seeks from Respondent, Houston Independent School District, reimbursement for the costs of Petitioner's hospitalization in the amount of $31,741.85, representing the total amount of the expenses incurred for Petitioner's room and board at the hospital, for the psychotherapy he received while hospitalized, for two psychological evaluations and for the personal hygiene items.  [S.T. 15].

CONCLUSIONS OF LAW
After due consideration to matters of record, matters of official notice and the foregoing additional findings of fact, in my capacity as a Special Education Hearing Officer for the State of Texas, I make the following additional conclusions of law:

1. The primary issue on remand involves a determination as to the amount of reimbursement for educational expenses, if any, that Petitioner is entitled to receive from Houston Independent School District as a result of his unilateral placement in a psychiatric hospital.

This Hearing Officer, in the original administrative decision entered in this matter, ordered that Houston Independent School District reimburse Petitioner's mother only for the room and board expenses incurred by Petitioner while hospitalized at Deer Park Hospital.  The amount of the room and board expenses incurred by Petitioner was $19,838.00.  [Finding of Fact #2].

On remand, this Hearing Officer confirms this original administrative decision and finds that Houston Independent School District is responsible for reimbursing Petitioner for only the room and board expenses associated with Petitioner's psychiatric hospitalization.  Accordingly, this Hearing Officer concludes that Houston Independent School District is responsible for reimbursing Petitioner's mother for $19,838.00, said amount representing the total cost of Petitioner's room and board during his psychiatric hospitalization at Deer Park Hospital.

This Hearing Officer further concludes that the psychotherapy costs associated with Petitioner's hospitalization in the amount of $11,349.50 are not reimbursable expenses under the EHA since the psychotherapy was not shown to have constituted a "related service" as envisioned by the EHA but instead was provided by hospital staff as an integral part of Petitioner's therapeutic treatment plan.

This Hearing Officer also concludes that the costs of Petitioner's psychological evaluations obtained while hospitalized are not reimbursable under the EHA since there was no reported disagreement with HISD's comprehensive evaluation of Petitioner at the time these independent psychological evaluations were obtained, and because HISD had no opportunity to respond to any purported disagreements prior to these evaluations being obtained.  Moreover, one evaluation was performed as part of the admission process to the hospital and not for any reported educational purpose.  Furthermore, there was no evidence presented regarding the reasons for the other psychological evaluation.

This Hearing Officer further concludes that the costs of hygiene items incurred during Petitioner's hospitalization also are not reimbursable under the EHA since such costs are not considered as an educational or related service expense.  The reasons for these conclusions along with supporting references to applicable law and decisional authorities are as follows:
I.

Room and Board Expenses

Although this Hearing Officer will not redecide liability issues regarding whether Petitioner is entitled to reimbursement under the EHA for educational costs associated with his psychiatric hospitalization, these issues do require further discussion due to recent changes and clarifications in the law relating to the education of the handicapped.

Since the rendition of this Hearing Officer's original decision in this matter, several court decisions have been issued affirming a parents right under the EHA to reimbursement for educational expenses associated with a unilateral educational placement of their handicapped child that is ultimately determined to be the proper educational placement under the EHA.

Of primary importance is the United States Supreme Court decision in Town of Burlington v. Department of Education of the Commonwealth of Massachusetts, 471 U.S. 359, 105 S.Ct. 1996 (1985), wherein the Supreme Court recognized that public educational agencies may be ordered to fully reimburse parents for their expenditures on private special education, should it ultimately be determined that the placement selected by the parents rather than the proposed IEP, was proper under the EHA. 105 S. Ct. at 2002.

In the recent case Alamo Heights Independent School District v. State Board of Education, 790 F.2d. 1153, 1161 (5th Cir. 1986) the Court expanded upon the Burlington decision by concluding that even when parents have substituted a program that is not exactly what the Court ultimately determines is appropriate, they are still not precluded from reimbursement for the educational costs associated with the private program.  In so holding, the court cited to the Burlington decision and noted: "The rationale behind Burlington's holding is that parents who elect to risk shouldering the costs of what they perceive to be a more appropriate placement, and whose judgment is wholly or in part vindicated by the district court, should receive more than a "empty victory".5
Although these recent court decisions have conclusively established a parent's right to reimbursement for educational expenses associated with a more appropriate unilateral private educational placement than that offered by a school district, they have not addressed whether a unilateral placement of a severely emotional disturbed student in a psychiatric hospital could constitute an appropriate educational placement envisioned by the EHA and, if so, whether psychological services provided during such a psychiatric hospitalization by hospital staff would constitute an educational expense (related services) under the EHA for which the parents of handicapped children could be reimbursed.

These issues were discussed and addressed by this Hearing Officer in the original administrative decision.  With regard to the first issue, this Hearing Officer found that a psychiatric hospital, although a medical placement by its very nature, may also constitute an appropriate educational placement if its highly structured environment is the only appropriate setting in which a severely emotionally disturbed student can be educated while receiving appropriate medical care.

In the original administrative decision, Petitioner had clearly established that his unilateral placement in a psychiatric hospital was the only appropriate placement wherein both of his medical and educational needs could be met.  [See original decision, p. 34-36].  Moreover, as noted therein, at the time of Petitioner's unilateral placement in the psychiatric hospital, he had been denied a "free appropriate public education" by Respondent, Houston Independent School District and his denial of a "free appropriate public education was a primary factor in his psychiatric hospitalization.  [See original decision, p. 35-36].  Specifically, this Hearing Officer found that HISD ARD Committee's placement of Petitioner in a self contained classroom at his regular high school was highly inappropriate in that his educational needs could not be met in such an environment.  [See original decision, p. 8,35].

Using the rationale of the Burlington and Alamo Heights decisions, since Respondent, HISD's IEP and placement of Petitioner was highly inappropriate for meeting Petitioner's educational needs, this Hearing Officer concludes that Petitioner's mother acted appropriately in unilaterally seeking and obtaining Petitioner's placement in a psychiatric hospital wherein both his medical and educational needs would be met.  In this regard, this Hearing Officer concludes that Petitioner's placement in a psychiatric hospital with a special education component to be a more appropriate educational environment than HISD's proposed IEP.  Accordingly, Petitioner is entitled to reimbursement for expenditures made by her or on her behalf for all educational costs associated with Petitioner's placement at the psychiatric hospital including non-medical care and room and board.6
II.

Psychotherapy Services

The primary issue presented regarding psychotherapy services is whether such services provided to Petitioner during his psychiatric hospitalization by hospital staff may constitute an educational (related service) expense under the EHA for which Petitioner could be reimbursed.

On remand, Petitioner sought to readdress that portion of the original administrative decision denying reimbursement for the costs of his psychotherapy provided while hospitalized at Deer Park Hospital.  Specifically, Petitioner sought to establish that his psychotherapy constituted "related services" under the EHA that were necessary to assist him to benefit from special education instruction while hospitalized.

As noted by this Hearing Officer in the original administrative decision, the evidence clearly established Petitioner's need for "related services" in the form of individual and group psychotherapy and family counseling at the time of his hospitalization in order to benefit from any educational instruction.  [See Original Decision page 40].  However, this Hearing Officer also concluded that the individual and group psychotherapy and family therapy provided to Petitioner during his hospitalization were developed and prescribed by Petitioner's attending psychiatrist as part of a therapeutic treatment plan and not specifically to assist Petitioner in receiving any educational benefit.  This Hearing Officer noted that these psychological services were designed and provided prior to Deer Park Independent School District conducting its initial ARD Committee meeting, and consequently these services were not recommended, managed, or reviewed by any of Respondents' educational or related service personnel.  [See Original Decision, page 41].  Moreover, this Hearing Officer noted that Petitioner's psychiatrist testified that the treatment plan devised for Petitioner required a psychiatrist for implementation.  [See Original Decision, page 42].  In fact, in addition to his psychotherapy, Petitioner did receive psychotropic medication prescribed by his psychiatrist as part of his treatment.  [P. Exh. 16, page 29-30].  Consequently, this Hearing Officer reached the conclusion that these "psychological services" amounted to "medical services" for the treatment of Petitioner's drug dependency and did not qualify as "related services" as defined by federal regulations.  [See Original Decision, page 42].

At the supplemental Hearing, Petitioner presented testimony from Petitioner's mother to support his contention that the individual and group psychotherapy and family therapy services should qualify as "related services" under the EHA for which reimbursement would be proper.  Specifically, Petitioner sought to establish that the individual and group psychotherapy and family therapy services were actually provided by hospital staff psychologists and social workers under the direction of the treating psychiatrist and not solely by the treating psychiatrist himself.7 However, Petitioner failed to produce any direct evidence regarding who the actual providers of psychotherapy were and the qualifications of those providers.  Instead, Petitioner's mother testified only that she believed that the providers of psychotherapy were licensed psychologists and/or social workers and not medical doctors.  [S.T. 32, 34].  Such testimony is clearly insufficient to establish the qualifications of the hospital staff that provided psychotherapy to Petitioner.

Even if Petitioner were to establish that his psychotherapy was not provided by a psychiatrist, this fact alone would not change the opinion of this Hearing Officer.  The Supreme Court in Irving Independent School District v. Tatro, 468 U.S. 883 [1983-84 EHLR Dec. 555:511] (1984), in affirming the appropriateness of the of "medical services" exclusion in the EHA found that "the Secretary [of Education] could reasonably have concluded that it was designed to spare schools from a obligation to provide a service that might well prove unduly expensive and beyond the range of their competence." The Court went on to conclude:

"Congress plainly required schools to hire various specially trained personnel to help handicapped children, such as `trained occupational therapists, speech therapists, psychologists, social workers and other appropriately trained personnel.' S. Rep. No. 94-168, supra, at 33.  School nurses have long been a part of the educational system, and the Secretary could therefore reasonably conclude that school nursing services are not the sort of burden that Congress intended to exclude as a `related service.' By limiting the `medical services' exclusion to the services of a physician or hospital, both far more expensive, the Secretary has given a permissible construction to the provision."

Clearly, the impression given by the Supreme Court in Tatro is that a distinction exists between services which are provided to a handicapped child by a physician or hospital and those that Congress intended would be provided in an educational setting.

In the instant action, Petitioner was unilaterally placed by his mother in a psychiatric hospital, which clearly constitutes a medical placement.  However, because of the requirements of the EHA, this medical placement also had special education component provided to it by Deer Park Independent School District.  The educational setting however was clearly secondary to the primary purpose of the facility, the treatment of mentally ill patients.

As noted by this Hearing Officer, the psychological services for which Petitioner seeks reimbursement were an integral and necessary part of Petitioner's therapeutic treatment plan to address his drug dependency and were not provided as part of his educational plan or to assist him (except incidentally) to benefit from any special education instruction that he received while hospitalized.  Clearly, using the Courts analysis in Tatro, this Hearing Officer concludes that psychotherapy services provided during a psychiatric hospitalization of a handicapped child as an integral part of that child's therapeutic treatment plan are not the types of "related services" that Congress envisioned would be within the range of expertise and competence of "related service personnel" required by the EHA for assistance in an educational setting.

Since Petitioner's psychotherapy services were developed, implemented and supervised by Petitioner's psychiatrist and were provided as part of Petitioner's therapeutic treatment plan in a psychiatric hospital by hospital staff to address his drug dependency, this Hearing Officer concludes that such services fall within the "medical services" exclusion of the EHA and consequently are not reimbursable expenses.

Petitioner cited to the Federal District Court decision of Papacoda vs. State of Connecticut, 528 F. Supp. 68 (D.C. Conn. 1981) as authority for the reimbursement of psychotherapy costs associated with his hospitalization.  In Papacoda, the Court held that when the purpose for institutionalizing an emotionally disturbed student was to provide educational services in a therapeutic environment, the state would be required to pay all reasonable costs of the student's education, including room and board and the costs of psychotherapy.

A review of this case however establishes that its holding is inapplicable in the instant fact situation.  The Papacoda case involved an educational placement of the emotionally disturbed student in a recognized special education facility (De Sista School) and not a medical placement in a psychiatric hospital.  In fact, the Court in Papacoda recognized this distinction when stating:

"In the present case, the need for education in an institution does not arise merely because the plaintiff must be institutionalized for psychiatric reasons so the educators must come to the hospital in order to reach the student.  The very purpose of institutionalization at De Sista is to provide educational services in a therapeutic environment in which they will be effective."

Accordingly, this Hearing Officer finds the Papacoda decision to be distinguishable and not applicable under the specific facts presented in this case.

II.

Psychological Evaluations

Petitioner also sought to reopen this hearing to obtain reimbursement for two psychological evaluations of Petitioner conducted during his hospitalization by hospital staff.

The only federal regulation governing reimbursement of parent initiated educational evaluations is 34 CFR Reg. 300.503 governing independent educational evaluations.  This regulation gives the parent of a handicapped child the right to obtain an independent educational evaluation at public expense if the parent disagrees with an evaluation obtained by the public agency.  Moreover, this regulation also gives the public agency the right to initiate a due process hearing to show that its evaluation is appropriate.  If the final decision is that the public agency's evaluation is appropriate, the parent is still furnished the right to an independent educational evaluation, but not at public expense.

In the instant action, Petitioner was initially evaluated by the hospital staff as a requirement upon admission.  The reasons for the second psychological evaluation were never proven.  [S.T. 33].

No notice of any disagreement with HISD's educational evaluation of Petitioner was provided by Petitioner to HISD prior to obtaining these evaluations.  Additionally, there was no evidence in the record establishing that these evaluations were for any educational purposes.  In fact, the only evidence presented in this proceeding inferred that these evaluations were required for medical reasons and not to evaluate any handicapping condition or educational need.  [S.T. 33].

Consequently, there was no evidence in the record of this proceeding establishing that Petitioner disagreed with any educational evaluation obtained by Houston Independent school District or Deer Park Independent School District.  Such a disagreement is a prerequisite for obtaining an independent educational evaluation at public expense.  Moreover, as this Hearing Officer noted in Tomball Independent School District v. Linda H., Docket No. 034-SE-1183, [1984-85 EHLR DEC. 506.234], a parent is required to notify the public agency of the disagreement the parent has with the agency's evaluation and provide the public agency with an opportunity to either cure any defects in its assessment or perform a re-evaluation before the right exists to obtain an independent educational evaluation at public expense.

Accordingly, this Hearing Officer concludes that Petitioner has not established by a preponderance of evidence his entitlement to reimbursement under the EHA for the two psychological evaluations performed by Deer Park Hospital staff during his psychiatric hospitalization.

IV.

Personal Hygiene Items

Lastly, Petitioner seeks reimbursement for personal hygiene items associated with his hospitalization in the amount of $59.35.  These items include such things as laundry detergent, chapstick, shampoo, toothpaste and deodorant.  Generally speaking, these items are not recognized by public educational agencies as an educational or residential placement cost reimbursable under the EHA.  Clearly, such items do not fall within the recognized reimbursable categories of room and board expenses or non-medical care.  [See 34 CFR Reg 300.302].  Nor do these items fall within the recognized definition of "special education" or "related services" as contained in the EHA.8 Moreover, Petitioner presented no evidence or authority to establish the reimbursable nature of such items under the EHA.

Accordingly, Petitioner's request for reimbursement for the costs of personal hygiene items associated with his psychiatric hospitalization is denied as not constituting an educational expense for which a public educational agency may be held responsible under the EHA.

V.

AFFIRMATIVE DEFENSE
Respondent, Houston Independent School District has presented as an affirmative defense to Petitioner's reimbursement award the use of Petitioner's insurance proceeds to pay for required educational and related service expenses.

HISD argues that 34 CFR Reg. 300.301 (b) contemplates that parents insurance payments can be used to meet the needs of a student entitled to special education.9
Specifically, HISD argues that in the decision of Seals v. Loftis, 614 F. Supp. 302, 305-306 (E.D. Tenn. 1985), the court only required a school district to reimburse the parents for insurance payments made to cover "related services" to the extent that those payments diminished the lifetime benefits available to the student.  HISD contends that the factual issues in this case are distinguishable from those presented in the Seals case since Petitioner's lifetime benefits under the medical insurance policy in effect during his hospitalization exceeded the total cost claimed and as of June, 1984, prior to issuance of the original administrative decision, Petitioner was no longer covered by this insurance policy.  Consequently, HISD argues that no financial cost or diminished lifetime benefits under any current policy was shown.  [See Houston Independent School District's Post Hearing Brief on Removal, page 7].

Although Respondent's argument seems logical under the unique factual situation of this case, this Hearing Officer concludes that application of this argument would still violate the provision of the EHA requiring a "free appropriate public education".

The EHA requires that each State make available to all handicapped children within specified ages a "free appropriate public education." [20 U.S.C. 1412 (2)(B)].

A "free appropriate public education" is defined in part by the EHA as "special education and related services which are provide at public expense, under public supervision and direction, and without charge ..." [20 U.S.C. § 1401 (18), underscore added].

The United States Department of Education has interpreted the requirement that a "free appropriate public education" be provided "without charge" to mean that a "[public] agency may not compel parents to file an insurance claim when filing the claim would pose a realistic threat that the parents of handicapped children would suffer a financial loss not incurred by similarly situated parents of non-handicapped children." [See Interpretation of 34 CFR § 104 and 300 at 45 Fed. Register 86,390 (1980)], Moreover, the Department of Education defined "financial losses" to include, but not be limited to, the following:

"(1)
A decrease in available lifetime coverage or any other benefit under an insurance policy;

(2) An increase in premiums or the discontinuation of the policy; or

(3) An out-of-pocket expense such as the payment of a deductible amount incurred in filing a claim."

[See Interpretation, 45 Fed. Reg. 86,390].

Using the United States Department of Education interpretation of the requirements of the EHA and its regulation, this Hearing Officer concludes that Petitioner's mother has incurred a financial loss with a particular insurance company through a decrease in the available lifetime coverage for Petitioner.

Although it was not established as a fact, even assuming that Petitioner may now be covered by another insurance policy is immaterial under the definition of "financial losses" by the Department of Education.  Clearly, should Petitioner's mother's employer at some future date revert back to the group insurance policy that covered Petitioner, Petitioner's lifetime benefits could be reduced by the amount of this hospitalization.

Moreover, Respondent, having the burden of proving its affirmative defense of reliance on insurance payments, failed to established that Petitioner's mother's employer did not suffer an increase in premiums or a discontinuation of the policy as a result of Petitioner's hospitalization.  Additionally, it was established that Petitioner's mother paid $3,000.00 as an out of pocket expense for costs not covered by the insurance.10 Consequently, Petitioner's mother has clearly suffered a "financial loss" as defined by the United States Department of Education not only because of a decrease in available lifetime benefits under that particular policy, but also and for having incurred out of pocket expenses.  Accordingly, this Hearing Officer concludes that Respondent may not rely on 34 CFR Reg. 300.301(b) to diminish or eliminate its responsibility to reimburse Petitioner's mother for the educational expenses incurred by her or on her behalf during Petitioner's psychiatric hospitalization.

VI.

ATTORNEY'S FEES
For purposes of attorney's fees as may be authorized by a federal or state district court, this Hearing Officer finds Petitioner to be the "prevailing party" in this matter.

ORDER

It is hereby ORDERED that Respondent, Houston Independent School District reimburse Petitioner's mother for Petitioner's room and board expenses incurred while hospitalized at Deer Park Hospital in the amount of $19,838.00, said costs constituting all recognized reimbursable educational costs under the EHA associated with Petitioner's unilateral placement at Deer Park Hospital.

It is further ORDERED that Petitioner's request for reimbursement from Respondent Houston Independent School District for (1) individual and group psychotherapy and family counseling costs; (2) the costs of two psychological evaluations; and (3) the costs of Petitioner's personal hygiene items associated with his unilateral placement at Deer Park Hospital be DENIED.

Moreover, this Hearing Officer reaffirms and incorporates herein his Original Administrative Decision dated October 2, 1984, as amended on October 26, 1984.

SIGNED this  4th  day of  January  , 1988

____________________________

James W. Holtz

Special Education Hearing Officer

SYNOPSIS
Case remanded from U.S. District Court to determine amount of payments that Houston Independent School District should make to Petitioner's mother for educational expenses associated with Petitioner's psychiatric hospitalization.

HELD: Due to Petitioner's denial of a free appropriate public education by Respondent resulting in Petitioner's unilateral placement in a psychiatric hospital, Petitioner's mother was entitled to reimbursement for the room and board expenses associated with Petitioner's hospitalization in the amount of $19,838.00.

Petitioner's request for reimbursement for the psychotherapy provided during his hospitalization by hospital staff was denied on the basis that the psychotherapy was provided as part of Petitioner's therapeutic treatment program for drug dependency and did not qualify as "related services" as defined by federal regulations.

Petitioner's request for reimbursement for two psychological evaluations conducted by hospital staff was also denied on the basis that there was no reported disagreement with HISD's comprehensive evaluations of Petitioner at the time these psychological evaluations were obtained or thereafter.

Petitioner's request for reimbursement of personal hygiene items was also denied on the basis that such costs are not considered as an educational or related service expense.

Houston Independent School District's affirmative defense of use of Petitioner's insurance proceeds to cover costs of hospitalization (34 CFR Reg. 300.301(b)) was found to violate the definition of a fape as interpreted by the U.S. Department of Education at 45 Fed. Reg. 86,390, since the evidence established that Petitioner's mother had suffered a "financial loss".
1 The ARD Committee is required by federal and state regulations to include provisions for related services in a student's individual education plan when related services are necessary to enable the student to benefit educationally from special education instruction provided by special education personnel. Related services include counseling with students and families and psychological services, if such services are developmental, corrective, supportive, or evaluative services, not instructional in nature. [34 CFR Reg. 300.13; TEX. EDUCATION CODE ANN. § 16.104(b)(1)(B); 19 TEX. ADM. CODE § 89.217].





2 It is unclear whether or not school administrators contacted HISD officials prior to initiating a search for alternative placements. Regardless, the evidence established that HISD was not actively involved in MHMRA's search for alternative placements. Moreover, the evidence established that MHMRA school administrators intiated this search for alternative placements not based on HISD's inability to provide Heath with free appropriate public education, but based on their perception that Heath required more intensive therapy in a more structured setting to better address MHMRA's goal of providing the most appropriate treatment to mentally retarded and emotionally disturbed individuals. [T. 204].





3 It should be noted that HISD provided the educational staff at ADS and therefore should have been immediately aware of Petitioner's discharge.





4 Under current state regulations, before a "long-term suspension" (eleven days or more) can be effected; (1) the handicapped student must have engaged in conduct which would warrant long-term suspension for a non-handicapped student under local policy or state statute; (2) an ARD Committee must have determined that the handicapped student's disruptive behavior was not related to his handicapping condition or an inappropriate placement; (3) the student must have been furnished a due process hearing before the local board of trustees or its designee; and (4) if a long-term suspension is invoked, the handicapped student must still be provided with educational services during the term of the student's suspension. 19 TEX. ADM. CODE §89.235 (g)(3).


Apparently, in the instant case, Respondent's ARD Committee must have informally concluded that there was no basis for Petitioner's explusion and therefore when it convened, it simply sought to locate an alternative educational placement for Petitioner without noting any findings regarding the appropriateness of Petitioner's discharge.





5 The parties to this action should note that 34 CFR Reg. 300.2(b) provides that the EAHCA is applicable to all political subdivisions of the State that are involved in the education of handicapped children and specifically includes Departments of Mental Health and Welfare.


Accordingly, it appears that federal regulations provided the parties with the ability to request a due process hearing in accordance with the act to compel MHMRA officials to reinstate Petitioner until such time as the procedural requirements of the EAHCA were complied with.





6 It is noted that even the due process procedures contained in the EAHCA take several days to initiate.





7 The State Board of Education Rules and implemented under the authority of State Law expressly provide that the Commissioner of Education shall cooperate with the Texas Department of Mental Health/Mental Retardation and the Texas Youth Council to ensure state compliance with federal law and regulations for all state-administered programs involving the delivery of special education services to handicapped students. This cooperation includes monitoring by the Texas Education Agency of facilities, institutions and community centers under the control of TDMHMR for compliance with federal and state laws and regulations. [19 TEX. ADM. 89.201 (b)].





8 As previously noted, HISD's regulations limiting the authority of its ARD Committees to make appropriate educational placement decisions may very well violate 34 CFR Reg. 300.553. This federal regulation requires each public agency, in making placement decisions to ". . . (B) insure that the placement decision is made by a group of persons, including persons knowledgeable about the child, the meaning of the evaluation data, and the placement options . . ."


In the instant action, the area level ARD Committee convened by HISD did not contain persons knowledgeable about the placement options and consequently, a highly inappropriate and harmful placement of Petitioner resulted.





9 As was aptly noted by Petitioner, the Texas Education Agency has approved a list of educational facilities with Joint Commission Accreditation of Hospitals. These facilities are licensed as hospitals to treat students who have severe emotional distrubances even though the main emphasis of these residential facilities is to provide necessary educational services to these students.


When a handicapped child requires a residential placement in order to receive special education instruction and related services, school districts are required to pay for the costs of the program, including non-medical care and room and board. 34 CFR Reg. 300.302.





10 In Irving Independent School District v. Tatro, EHLR 555.511 (S. Ct. 1984), the U. S. Supreme Court upheld the Fifth Circuit's decision awarding reimbursement of private school tuition when the school district's offer to enroll a handicapped child in a public school program did not make provisions for "related health services" the district knew the child would need in order to attend.


See also Monahan v. Nebraska, 491 F. Supp. 1074 (D. Neb. 1980), awarding the interim costs of private schooling; Christopher T. v. San Francisco Unified School District, 553 F. Supp. 1107, 1121 (N.D. Cal. 1982), wherein the court awarded reimbursement for a residential placement; and Boxall v. Sequoia Union High School Dist., 464 F. Supp. 1104 (N.D. Cal. 1982), where parents were awarded the costs of a home tutor.





11 A dissenting opinion was filed which critized the court for not allocating expenses between educational purposes and other purposes, rather than attributing the entire cost to education and charge it to a local district.





12 Psychological services include: (1) Administering psychological and educational tests, and other assessment procedures; (2) interpreting assessment results; (3) obtaining, integrating and interpreting information about child behavior and conditions relating to learning; (4) consulting with other staff members in planning school programs to meet the special needs of children as indicated by psychological tests, interviews, and behavioral evaluations; and (5) planning and managing a program of psychological services, including psychological counseling for children and parents.





13 As noted, although DPISD's ARD Committee recognized that Petitioner required "related services" to benefit educationally, the ARD Committee acted inappropriately in delegating the responsibility for providing all necessary "related services" to Deer Park Hospital. 19 TEX. ADM. CODE §89.217, provides that only a duly constituted ARD Committee has the authority to include provisions for "related services" in a student's IEP. [See also 34 CFR Reg. 300.343-346].





14 As noted in Finding of Fact # 21, DPISD is responsible under State regulations for providing special education instruction at Deer Park Hospital. 19 TEX. ADM. CODE §89.252. A review of this same regulation reflects that DPISD is not responsible for providing "related services" to eligible handicapped students admitted to this facility whose legal residence is in Texas but outside DPISD. Since this responsibility has not been delegated to DPISD, it remains with HISD under TEX. EDUCATION CODE ANN. art. 16.104(n), HISD being the resident district of Petitioner and having the ultimate responsibility to provide Petitioner with a "free appropriate public education."





15 The Court also noted that the regulations only define those "medical services" that are owed to handicapped children. Such services are: "services provided by a licensed physician to determine a child's medically related handicapping condition which result in the child's need for special education and related services." 34 CFR §300.13(b)(4). The Court further noted that presumably this definition means that "medical services" not owed under the statute are those "services by a licensed physician" that serve other purposes.





1 There was conflicting testimony given by Petitioner's mother regarding the amount of lifetime benefits under this policy. At the original hearing, Mrs. T. testified that the lifetime benefits were limited to $50,000.00. [T. 77]. Regardless, the entire cost of Petitioner's hospitalization at Deer Park Hospital was less than the lifetime benefits under the group medical insurance policy issued by Lincoln National Life Insurance.





2 The check for $3,969.60 was made payable to both Deer Park Hospital and Petitioner's mother.





3 Petitioner's mother testified that the total cost of the psychotherapy services provided to Petitioner at Deer Park Hospital were $11,420.30. [S.T. 15]. However, a review of the specific charges contained in the itemized medical bill from the hospital show this amount to be $11,349.50. [P.S.E. #1].





4 Initially, Petitioner requested $54.35 in reimbursement for personal hygiene items. However, when totaling the costs of the specific items for which reimbursement was requested, the amount of the request totaled $59.35.





5 Accord, Garland Independent School District v. Wilks, 657 F. Supp. 1163 (N.D. TX. 1987).





6 34 CFR Reg. 300.302 provides that "If placement in a public or private residential program is necessary to provide special education and related services to a handicapped child, the program, including non-medical care and room and board, must be at no cost to the parents of the child."





7 Petitioner sought to establish this fact due to the "medical services" exclusion contained in federal regulations which precludes use of educational funds for services provided by a licensed physician unless it is to determine a child's medically related handicapping condition which results in the child's need for special education and related services. See 34 CFR Reg. 300.13(b)(4).





8 The EHA defines "special education" as meaning "specially designed instruction, at no cost to parents or guardians, to meet the unique needs of a handicapped child, including classroom instruction, instruction in physical education, home instruction, and instruction in hospitals and institutions.


"At no cost" means that all specially designed instruction is provided without charge, but does not preclude incidental fees which are normally charged to nonhandicapped students or their parents as a part of the regular education program."[34 CFR Reg. 300.14].





The EHA also defines "related services" as meaning "transportation, and such developmental, corrective, and other supportive services (including speech pathology and audiology, psychological services, physical and occupational therapy, recreation, and medical and counseling services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a handicapped child to benefit from special education, and includes the early identification and assessment of handicapping conditions in children.





9 34 CFR Reg. 300.301 (b) provides that "[N]othing in this part relieves an insurer or similar third party from an otherwise valid obligation to provide or pay for services provided to a handicapped child.





10 There was a discrepancy between the parties as to whether or not Petitioner's mother had been reimbursed through insurance payments for the $3,000.00 she paid to Deer Park Hospital. In an effort to clarify her testimony, Petitioner's mother submitted a post-hearing affidavit in which she stated she had never been reimbursed any part or portion of the $3,000.00.
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