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DECISION OF THE COMMISSIONER
Statement of the Case
Andres Lopez, Petitioner, appeals the decision of the Board of Trustees of Point Isabel Independent School District, Respondent, affirming the decision of its Career Ladder Committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner is represented on appeal by Samuel R.  Baldwin, Attorney at Law, Houston, Texas.  Respondent is represented by Marjory Batsell, Attorney at Law, Brownsville, Texas.

The Hearing Officer initially appointed by the State Commissioner of Education to consider the request was Rebecca M.  Elliott; Cynthia D.  Swartz was subsequently appointed as substitute Hearing Officer.

On June 13, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner, a teacher in Respondent School District, appealed the Career Ladder Committee's decision not to place Petitioner on level two of the career ladder for the 1984-85 school year to the Board of Trustees of Point Isabel ISD.  The Board of Trustees denied Petitioner's request on August 27, 1985.  (Pet.  Rev., para.  5).

2.  Respondent District has a policy of evaluating a teacher new to the district twice during the school year.  Petitioner, being a new teacher in the district during the 1983-84 school year, received two evaluations in that year.  (Tr.  p.  34).

3.  Although both of Petitioner's evaluations for the 1983-84 school year are dated October 31, 1985 on the first page of each evaluation, the date on the last page of the evaluations which evidences Petitioner's signature differs; one evaluation shows a date of November 3, 1983, whereas the other evaluation reveals a date of February 29, 1984.  (Pet.  Exs.  1 and 2).

4.  Petitioner's evaluation dated November 3, 1983 by Petitioner's signature provides, in pertinent part, the following:

E. The teacher uses the full range of teaching resources available whenever applicable such as:

1.  Audio Visual aides

2.  Community resource people whose work relates to the field

3.  Planned field trips directly related to the learning

4.  Promoting projects and exhibits by students

_____Unsatisfactory

X Needs Improvement

_____Satisfactory

On this section, 1 and 4 were circled and handwritten comments were "Needs to work on this." (Pet.  Ex.  1).

5.  Petitioner's evaluation dated February 29, 1984, by Petitioner's signature provides, in pertinent part, the following:

G. The teacher plans assignments carefully that:

1. Include clear and understandable directions.

2. Allow ample time for completion

3. Are tailored to the achievement/development level of the student

4. Are designed to capitalize on individual student interests

5. Take into consideration a proportionate amount of student time in relation to other courses the student may be taking.

_____Unsatisfactory

X Needs Improvement

_____Satisfactory

Handwritten comments were "This is due to lack of experience at this level of instruction." (Pet.  Ex.  2).

6.  Respondent District adopted criteria for entry on level two of the career ladder for the 1984-85 school year which required, among other things, that a teacher must have all "satisfactory" ratings in Section I and II of the evaluation instrument.  (Pet.  Ex.  4).

Discussion
Petitioner alleges that Respondent wrongfully denied him placement on level two of the career ladder for the 1984-85 school year in that the Career Ladder Committee initially granted him the option of choosing his 1982-83 evaluation or his 1984-85 evaluation to be used in its consideration of his application for career ladder placement, but thereafter withdrew the option and used his two 1983-84 evaluations.  Petitioner maintains that this action was improper and Respondent's adoption of the Career Ladder Committee's decision in this instance was arbitrary and capricious.  However, Petitioner only presents hearsay evidence as to the existence of this option allegedly made by the Career Ladder Committee which was timely objected to by Respondent.  Consequently, no admissible evidence was introduced in the form of testimony or documentation that an option was in fact proffered.

Assuming, for the sake of discussion, that an option was in fact offered by the Career Ladder Committee and was subsequently withdrawn, would its withdrawal constitute an arbitrary and capricious act? As previously mentioned, Petitioner alleges that his choice was between his 1982-83 evaluation and his 1984-85 evaluation.  However, the School District could not use the 1984-85 evaluation in its consideration of career ladder placement if at the time a current 1983-84 evaluation existed.  19 Tex.  Admin.  Code §149.71(c)(1)(F).  Petitioner had two 1983-84 evaluations in existence at the time.  Therefore, Petitioner would not have been granted an option because, in effect, no choice existed.

Further, Petitioner has not alleged that other teachers were likewise given the option and allowed to execute on that option nor has he alleged that he was treated differently than any other teacher with reference to an alleged option.  Additionally, Petitioner does not claim any legal entitlement to such an option.  Consequently, if such an option was granted to Petitioner and then subsequently withdrawn, such withdrawal would not constitute an arbitrary and capricious act.

Petitioner further alleges that the Respondent wrongfully denied him placement on level two of the career ladder because it used both 1983-84 evaluations in determining Petitioner's career ladder placement.  According to Petitioner, the evaluations were inconsistent and the Respondent's use thereof was arbitrary and capricious.

Although the Petitioner's 1983-84 evaluations are dated October 31, 1983 on the first page of both evaluations, each evaluation has a different date by the Petitioner's signature line.  (Findings of Fact No.  4).  Petitioner, being a new teacher in the 1983-84 school year, was evaluated twice that year according to school policy.  (Finding of Fact No.  3).  Each evaluation critiques the Petitioner on a separate occasion.  Additionally, on both evaluations, Petitioner scored a "needs improvement" (Findings of Fact Nos.  5 and 6) and under Respondent's local guidelines a teacher must have all "satisfactory" ratings in Section I and II of the evaluation instrument in order to qualify for placement on level two of the career ladder for the 1984-85 school year.  (Finding of Fact No.  7).

Therefore, Petitioner did not qualify for placement on level two of the career ladder and the Respondent's use of said evaluations was not arbitrary and capricious.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Point Isabel Independent School District did not act arbitrarily and capriciously or in bad faith by not placing Petitioner on level two of the career ladder for the 1984-85 school year based upon its use of Petitioner's two 1983-84 evaluations.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 1st day of October, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 14th day of November, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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