
DOCKET NO.  089-R9-1185

ANTONIO GARZA
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§


McALLEN INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Antonio Garza, Petitioner, appeals the decision of the McAllen Independent School District, Respondent, denying him placement on level two of the career ladder.  Respondent seeks to have the appeal dismissed due to untimely filing of the Petition for Review.

Rebecca M.  Elliott is the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Dean Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Travis Hiester, Attorney at Law, McAllen, Texas.

Pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a §15 (Vernon Supp.  1984), this Decision is entered without a Proposal for Decision having been issued, inasmuch as the State Commissioner of Education has read the record.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent did not place Petitioner on level two of the career ladder.  Petitioner appealed that decision to the Board of Trustees.  On August 26, 1985, the Board denied Petitioner's appeal.  (See Pet.  for Review, p.  2).

2.  Petitioner's Notice of Appeal was due to be filed with the Agency on September 25, 1985.  It was postmarked September 18, 1985 and received by the Agency on September 19, 1985.

3.  Petitioner's Petition for Review was due to be filed with the Agency on October 25, 1985.  It was postmarked October 31, 1985 and received by the Agency on that same day.

Discussion
Section 157.44(a) of this Agency's Rules provides that "[t]he aggrieved party shall file with the commissioner a petition for review within 60 days after the decision, order or ruling complained of is communicated to the party making the appeal." (Emphasis added).  In his Notice of Appeal, Petitioner indicated that he would timely file his Petition for Review.  The deadline for filing the Petition for Review passed without Petitioner having filed either his Petition or a request for extension.  Six days after the deadline, Petitioner filed his Petition for Review.  Respondent moved to dismiss the appeal due to the untimely filing of the Petition for Review.  Petitioner responded that his Petition for Review was late because his attorneys had a large number of cases at the time and, in the process of shifting from a "wall chart" tracking system to a "booklet" tracking system, the attorneys made an error regarding Petitioner.  Petitioner argues that he made a good faith effort to timely file and therefore the deadline should be waived pursuant to §157.11 of this Agency's Rules.

These facts and arguments are indistinguishable from those in Balser v.  Poth ISD, Docket No.  143-R1-685 (Comm'r Educ., February 1986).  Mr.  Balser timely filed his Notice of Appeal, but was late with his Petition for Review.  His excuse for filing late was that his attorney received a large number of cases which distracted the attorney's attention.  The Commissioner held that although the Commissioner has the authority to waive compliance with deadlines, waiver should not be routinely granted after a deadline has been missed.  The excessive workload of Mr.  Balser's attorney did not justify waiver of the deadline after the deadline had been missed.

The Agency's Rules have been adopted to give the Agency and the parties a clear and precise procedure for the hearings and appeals process and to insure that all parties are afforded an equal opportunity to present their cases before the Commissioner.  The deadline for filing the Petition for Review balances the competing needs of the parties.  The potential Petitioner needs a reasonable time to discover and carry out the appeal procedure.  The other party needs to know within a reasonable time that if no action has been taken the matter is closed and no longer subject to appeal.  Waiving the deadline after the Petitioner has missed it upsets the balance; therefore, Petitioner should, at the very least, be required to show that his late filing was not caused by neglect, indifference or lack of diligence.  Furthermore, whether the event that caused the delay was "beyond the immediate control of the litigant" is an appropriate test for determining whether to allow late filing.  Mere forgetfulness, neglect, other pressing work, and "office error," are not good cause for delay.  Id.  The excuse given in this case - - the office error in tracking the appeal - - is not good cause for delay and will not justify waiver of the deadline after it has passed.

Acceptance of this Petitioner's untimely filed Petition for Review would show a disrespect for the rules governing the hearings and appeals process and would render the rules virtually meaningless.  Respondent's Motion to Dismiss for untimely filing should, therefore, be GRANTED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's Petition for Review was, without good cause, untimely filed.

2.  Respondent's Motion to Dismiss for untimely filing should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss for untimely filing be GRANTED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 25th day of August, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 9th day of October, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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