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Statement of the Case
Robert McHaney, Petitioner, appeals from the decision of the board of trustees of the Salado Independent School District, Respondent, to terminate his employment as a teacher/band director under a one-year term contract for the 1989-90 school year for good cause, i.e., misconduct with a student.  Respondent has counterclaimed and the Texas Education Agency, Division of Teacher Records, has intervened in Respondent's counterclaim, seeking cancellation and revocation of Petitioner's Texas teaching credentials.

Hearing on the merits was held on January 16-17, 1991, before Debra Ravel, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Mr. John M. Vance, Attorney at Law, San Antonio, Texas.  Respondent is represented by Mr. William C. Bednar, Jr., Attorney at Law, Austin, Texas.  Intervenor, the Texas Education Agency, Division of Teacher Records, is represented by Messrs. Terry J. Johnson and Duncan Fox, Attorneys at Law, Austin, Texas.

On July 30, 1991, the Hearing Officer issued a Proposal for Decision recommending that Petitioner's appeal be denied for failure to establish that his termination by Respondent was without good cause.  It was further recommended that, pursuant to Tex. Educ. Code §13.046(a)(2), Petitioner's Texas Teacher Certificate No. 452-66-42-98, and any and all other Texas educational credentials held by Petitioner be cancelled and revoked, based on the holding that Respondent and Intervenor have established that Petitioner engaged in sexual misconduct with a student, thereby making him unworthy to instruct the youth of this state.  No exceptions to the Proposal for Decision were filed.
Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Robert McHaney, Petitioner, was employed by the Salado Independent School District, Respondent, as a teacher/band director for the 1989-90 school year, pursuant to a one-year term contract.  (Admitted, Res. Ans.; Tr. 80).

2. Petitioner had previously been employed by Respondent from the 1984-85 through the 1988-89 school year.  (Admitted, Res. Ans.).

3. On or about October 31, 1989, Petitioner received a letter from Respondent's superintendent stating that Respondent proposed to dismiss Petitioner from employment, effective November 21, 1989.  (Admitted, Res. Ans.).

4. By letter dated November 13, 1989, Petitioner requested a hearing regarding the proposed termination of his employment contract.  (Admitted, Res. Ans.).

5. A hearing regarding termination of Petitioner's employment contract was held before Respondent's board of trustees on December 20, 1989.  (Admitted, Res. Ans.).

6. Following the hearing, Respondent's board of trustees voted to terminate Petitioner's teaching contract, from which action Petitioner timely perfected the instant appeal to the Commissioner of Education.  (Admitted, Res. Ans.; Record).

7. Petitioner is the holder of Texas Teacher Certificate No. 452-66-42-98, Provisional All-Level Music, issued under the provisions of the Tex. Educ. Code and its predecessor statutes..  (Pet. in Intervention, Deemed Admitted pursuant to 19 TAC §157.10(c) and 19 TAC §157.66(c)).

8. During the fall semester of the 1988-89 school year, Petitioner had sexual intercourse on numerous occasions with his student, Jennifer L.  (Tr. 34-64, 86, 91-92, 108, 116-118, 194-199, 203-206, 208-211, 229-233, 235, 242-250, 277-278, 285, 287, 290, 293-298, 302-338, 366-371, 385-388, 407-417; Pet. Ex. 1; Resp. Ex. 1).

9. Respondent's Board Policy DOAC, under the heading "TERM CONTRACTS: TERMINATION DURING CONTRACT, GROUNDS FOR DISMISSAL, provides, "Any employee may be dismissed for good cause before the completion of the term fixed in the contract.  (Tr. 274; Res. Ex. 3).

10. Respondent presented no evidence that Petitioner's contract was terminated in retaliation for his activities related to a contract dispute with Respondent concerning his 1989-90 contract.  (Record).

11. All parties stipulated and agreed that Petitioner has the burden of persuasion to establish to the Commissioner of Education that his termination by Respondent was without good cause.  (Tr. 57-58).

12. All parties stipulated and agreed that Respondent and Intervenor have the burden of persuasion to establish to the Commissioner of Education grounds for the revocation or cancellation of Petitioner's Texas teaching credentials.  (Tr. 57-58).
Discussion
Resolution of Petitioner's appeal as well as the counterclaim brought by Respondent and Intervenor for revocation of Petitioner's Texas teaching credentials, both of which involve allegations of sexual misconduct with a student, require careful consideration of the credibility of the witnesses presented by both Petitioner and Respondent.  Notably, Intervenor Texas Education Agency, Division of Teacher Records, determined not to take a pro-active role at the hearing on the merits and, instead, relied almost exclusively on the evidence presented by Respondent to support revocation of Petitioner's Texas teaching credentials.

While student Jennifer L. was not present at the hearing on the merits, thereby depriving the Hearing Officer of the opportunity to observe her testimonial demeanor, her testimony at the local hearing before Respondent's board of trustees was still given great weight for three reasons.* First, the content of the testimony provides a detailed account of how Petitioner took advantage of his position of trust, manipulated Jennifer L. into agreeing to and engaging in sexual intercourse with him on numerous occasions, and frightened her into remaining silent for many months by convincing her no one would believe her if she ever revealed that they had had a sexual relationship.  Secondly, Jennifer L.'s testimony at the local level was corroborated by the live testimony of student witnesses as well as Jennifer's father, all of whom appeared sincere and credible to the Hearing Officer.  Finally, Petitioner failed to demonstrate any motive for fabrication by Jennifer L. or by student Michael C., whose testimony strongly corroborated that of Jennifer L. at the local hearing and was also damaging to Petitioner's case.

In contrast to Respondent's presentation, Petitioner's case in chief, which relied primarily on the content of Petitioner's testimony and consideration of his testimonial demeanor, led the Hearing Officer to conclude that Petitioner lacked credibility.  Of great weight was the fact that Petitioner testified inconsistently on two important particulars.  First, he stated early in the hearing that while he xeroxed a folder of love poems and a letter accompanying the poems as a favor for Jennifer, he never read any of the poetry or the letter, at Jennifer's request, until after his suspension when he discovered the original poems and original letter were still in his office desk.  Later in the hearing, in response to questions by the Hearing Officer, Petitioner reversed his position completely and testified that he did, in fact, read some of the highly personal poems, at Jennifer's request and, further, that he talked with a school counselor about his concerns for Jennifer after reading some of the poetry.  Respondent was also quick to impeach Petitioner's testimony that he shared his concerns about Jennifer's poetry with a school counselor in March of 1989, by pointing Petitioner to his deposition in which he testified that he did not read any of the poems until after his suspension.

Finally, in addition to the inconsistencies in Petitioner's testimony the Hearing Officer looked closely at the content of Petitioner's Exhibit One.  A careful reading of the exhibit permits the inference that the letter which formed a part of Petitioner's Exhibit One was directed to Petitioner and that Petitioner and his relationship with Jennifer were the subjects of several of the poems.  Petitioner's own exhibit was, therefore, highly damaging to his case.

Accordingly, Petitioner's appeal should be denied and his Texas Teacher Certificate and any and all other Texas teaching credentials should be revoked, pursuant to Respondent's request in its Counterclaim and Intervenor's request in its Petition in Intervention.
Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Because Petitioner presented no evidence in support of his claim that his contract was terminated in retaliation for his activities related to a contract dispute with Respondent concerning his contract for the 1989-90 school year, Petitioner's appeal should be DENIED on this basis.

2. In failing to prove that he and his student Jennifer L. did not have sexual intercourse, Petitioner failed to carry his burden of persuasion to establish that his termination by Respondent was without good cause and, therefore, violative of his teaching contract, Respondent's Board Policy DOAC, and Tex. Educ. Code § 21.210.

3. Petitioner's appeal, in its entirety, should be DENIED.

4. In proving, by a preponderance of the evidence, that Petitioner and his student, Jennifer L., had sexual intercourse on numerous occasions during the fall semester of the 1988-89 school year, Respondent and Intervenor have established that Petitioner is a person unworthy to instruct the youth of this state.

5. Pursuant to Tex. Educ. Code §13.046(a)(2), Petitioner's Texas Teacher's Certificate No. 452-66-42-98, and all other education credentials held by Petitioner should be REVOKED.

6. Petitioner should be ordered to return the teacher's copy of his Texas Teachers Certificate to Intervenor, the Texas Education Agency, Division of Teacher Records.

7. The Texas Education Agency, Division of Teacher Records, Intervenor, should be ordered to prepare and distribute appropriate notices informing the public of the revocation of Respondent's Texas Teacher's Certificate and all other education credentials.

8. Respondent should be ordered to return the school district's copy of Petitioner's Texas Teacher's Certificate to Intervenor, the Texas Education Agency, Division of Teacher Records.

9. Respondent's request for cancellation and revocation of Petitioner's Texas Teacher's Certificate, as set forth in its counterclaim, should be GRANTED.

10. Intervenor's request for cancellation and revocation of Petitioner's Texas Teacher's Certificate and all other education credentials, as set forth in its Petition in Intervention, should be GRANTED.
O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED Petitioner's Texas Teacher Certificate No. 452-66-42-98, and all other education credentials held by Petitioner be, and are hereby, REVOKED.

IT IS FURTHER ORDERED that Petitioner return the teacher's copy of his Texas Teacher Certificate to the Texas Education Agency, Division of Teacher Records.

IT IS FURTHER ORDERED that the Texas Education Agency, Division of Teacher Records prepare and distribute appropriate notices informing the public of the revocation of Respondent's Texas Teacher Certificate.

IT IS FURTHER ORDERED that Respondent return the school district's copy of Petitioner's Texas Teacher Certificate to the Texas Education Agency, Division of Teacher Records.

IT IS FURTHER ORDERED that Respondent's request for cancellation and revocation of Petitioner's Texas Teacher Certificate be, and is hereby, GRANTED.

IT IS FURTHER ORDERED that Intervenor's request for cancellation and revocation of Petitioner's Texas Teacher Certificate and all other education credentials be, and is hereby, GRANTED.

SIGNED AND ISSUED this  30  day of  October  , 1991.
________________________________

LIONEL R. MENO

COMMISSIONER OF EDUCATION
* Jennifer L.'s testimony at the local hearing, the set piece of Respondent's case, was admitted only after the Hearing Officer determined it met all requirements of Rule 804(a)(4) and (b)(1) of the Texas Rules of Civil Evidence. Specifically, the unrebutted testimony of Jennifer L.'s treating psychiatrist established that if she were forced to testify she would likely become suicidally depressed, clearly supporting the inference that she was unable to testify based on an existing mental illness or infirmity. Secondly, it was established to the Hearing Officer's satisfaction that Petitioner had both the opportunity and motive to cross-examine Jennifer L. on the identical issue presented herein, namely, whether she and Petitioner had sexual intercourse while she was Petitioner's student.
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