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Statement of the Case

Jesse Pena, Jr., Petitioner, brings this appeal by next friend, his father Jesse Pena, Sr., from the decision of the Board of Trustees of the Lamar Consolidated Independent School District (LCISD), Respondent, to suspend Petitioner beginning January 25, 1983 and ending February 25, 1983, with Petitioner to return to school on probation for the remainder of the 1982-83 school year.

Petitioner was represented by Dora F. Olivo, Attorney at Law, Richmond, Texas, at the hearing before the Board on January 24, 1983, and by Dora F. Olivo and Rebecca J. Davis, Attorney at Law, Houston, Texas, at the hearing on appeal held March 29, 1983 before Judy Underwood, the Hearing Officer appointed by the Commissioner of Education.  Respondent was represented at all times by Richard D. Strahan, Attorney at Law, Houston, Texas.

On June 9, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that, at the time of the occurrence in question, Petitioner was an 8th grade student at Lamar Junior High School located in LCISD.

2. Petitioner received disciplinary notices, and a range of disciplinary measures were taken for the following offenses on the following dates:

August 31, 1982

Having a lighter in class - conference

September 14, 1982

Being disrespectful to teacher - 1 pop

September 21, 1982

Dress code violation - warning

September 24, 1982

Third tardy - 1 pop

October 5, 1982

Third tardy and insurbordination - 2 pops (which Petitioner refused to take)

October 11, 1982

Refusal to do school work - 3 days detention

October 12, 1982

Being in possession of another student's property without permission - 3 days ACP (Attendance Committment Program)

October 26, 1982

Third tardy - 1 pop

October 27, 1982

Third tardy - refused to take pops

November 4, 1982

Leaving class early without permission - refused to take pops - 10 days ACP

November 15, 1982

Walked out of ACP without permission - suspension until 11/29/82
November 30, 1982

Misbehaving on bus - warning

December 1, 1982

Having lighter in class, being rude and uncooperative - warning

December 2, 1982

Hitting and kicking another student on school bus; being rude and disrespectful to bus driver; being rude and disrespectful to principal - 20 days ACP

December 6, 1982

Insubordination and refusal to cooperate at ACP with father present - refusal to take pops after father authorized corporal punishment

December 7, 1982

Refusal to do assigned classwork - put in isolation for remainder of day

December 8, 1982

Leaving class without permission - extension of ACP time by one day

December 9, 1982

Leaving class without permission, calling teacher "punk" and threatening to hit teacher; refusing to leave with his mother when she was called to pick him up - suspension subject to expulsion for remainder of school year.
 (See Section D of Respondent's Ex. 1; Tr. 48-50, 58-59, 61-63, 80-82).

3. Petitioner's mother, who is Petitioner's managing conservator, received discipline notices, phone calls and letters from Respondent's administration and had conferences with Respondent's administrators regarding Petitioner's behavior problems.  (Tr. 22-23, 50, 58-59, 62, 85-86).

4. Petitioner's father had seen three of Petitioner's discipline notices and had direct communication with Respondent's administration after Petitioner was assigned to the ACP facility.  (Tr. 6-7, 11-14, 33, 55).

5. Petitioner persisted in challenging the authority of the administrators by refusing to do as he was told and by being disrespectful and abusive in his language and actions toward such administrators in response to their directives.  (Tr. 47, 58, 83-84; See also Section D of Respondent's Ex. 1).

6. Petitioner was summarily suspended from classes subject to an expulsion hearing scheduled for January 4, 1983, and notice of such suspension and hearing date was sent to Petitioner's parents.  (See Letter to Mr. and Mrs. Jesse Pena, Sr. from Robert Haley dated December 9, 1982, located in Section D of Respondent's Ex. 1)

7. An expulsion hearing by Respondent's Principal was held on January 4, 1983 at which Petitioner, his parents, the principal, and assistant principal were present.  Petitioner and his parents were informed that the principal would recommend to the Superintendent that Petitioner be expelled for the remainder of the 1982-83 school year.  (See letter from Troy Williams to J. W. Booher dated January 4, 1983, included in Section D of Respondent's Ex. 1, and letter from Troy Williams to Mr. and Mrs. Pena dated January 4, 1983, included in Section C of Respondent's Ex. 1).

8. A hearing was held before Respondent's Superintendent on January 13, 1983 at which Petitioner was represented by legal counsel.  Respondent's Superintendent notified Petitioner's parents that he would recommend to the Board of Trustees that Petitioner be suspended from all classes, school activities, and premises for the remainder of the 1982-83 school term.  (See letter from J. W. Booher to Mr. and Mrs. Pena dated January 14, 1983, included in Section C of Respondent's Ex. 1).

9. It is uncontested that a hearing before Respondent's Board of Trustees was held January 24, 1983 at which both parties, represented by counsel, presented evidence and cross-examined witnesses.

10. Respondent's Board of Trustees found that Petitioner was in violation of school rules and policies as set out in the letter of January 28, 1983 from J. W. Booher to Petitioner's parents and suspended Petitioner from January 25, 1983 through February 25, 1983, after which he could return to school on probation for the remainder of the 1982-83 school year.  (See Section C of Respondent's Ex.  1).

11. At all times pertinent to this appeal, Respondent had in force and effect district policy FOD which reads, in pertinent part, as follows:

STUDENT DISCIPLINE:

SUSPENSIONS

GROUNDS

A student may be suspended from school when the student:

1. Violates published District policies or regulations

2. Is guilty of conduct which substantially interferes with the maintenance of essential school discipline.

*
*
*

4. Is guilty of incorrigible conduct, including insubordination, disorderliness, viciousness, immorality, persistent violation of school rules, or persistent misbehavior.

Discussion

Petitioner has made three contentions related to Respondent's Board of Trustees' decision.  First, Petitioner has asserted in his Petition for Review that Respondent's Board of Trustees, prior to making their decision, considered information which was not in evidence at the hearing regarding Petitioner's situation with a juvenile court matter unrelated to school.  Petitioner's father testified that he made Respondent's Principal aware of the juvenile matter prior to the hearing (Tr. 18), but that there was no testimony during the hearing about that situation (Tr. 18) nor did he have personal knowledge of any Board member having such information prior to the hearing.  (Tr. 28-29).  Respondent's Superintendent testified that, although he knew about Petitioner's problems with the juvenile authorities, he did not discuss the matter with any Board members prior to or during the hearing.  (Tr. 66-69).  Petitioner offered no evidence that Respondent's Board of Trustees had access to or considered any information regarding Petitioner's situation with juvenile authorities prior to making their decision.

Petitioner's second contention is that the punishment assessed was too severe for the alleged offenses.  Respondent's published policies give Respondent the authority to suspend any student who "violates published District policies or regulations," conducts himself in a way which "substantially interferes with the maintenance of essential school discipline," and/or exhibits conduct such as "insubordination, disorderliness, . . . persistent violation of school rules or persistent misbehavior." A reading of the nature and extent of Petitioner's acts of uncontroverted misbehavior during the Fall semester as set out in Finding of Fact No. 2 indicates that Petitioner persistently violated school rules and exhibited insubordination and disobedience, all of which substantially interfere with essential school discipline.  Such misbehavior continued up to the final suspension in spite of Respondent's administrators' repeated and varying efforts to discipline Petitioner.  It should be noted that, although the administrators recommended that Petitioner be expelled for the remainder of the school term, the Board only suspended Petitioner for five weeks and Petitioner, who was allowed to remain in school during the pendency of his appeal, missed one month of class.  Therefore, Respondent's actions to suspend Petitioner and require that he return to school after such suspension only on a probationary basis constituted punishment much less than what the administration recommended and the Board was authorized to assess.

Thirdly, Petitioner has asserted that Respondent did not utilize every method available in an effort to work with Petitioner on his problems.  Again, there is no support for such assertion in the evidence.  Respondent's academic counselor met with Petitioner on nine (9) occasions beginning October 7, 1983 and was in contact with four (4) of Petitioner's teachers regarding his problems (Tr. 36-38).  Petitioner was warned about his unacceptable behavior, assigned to detention, assigned corporal punishment, given short-term suspensions, and assigned to the ACP program during the semester.  His parents met with school authorities on a variety of occasions and his problems were discussed.  There was testimony from several witnesses that Petitioner was fully capable of doing the assigned schoolwork and that he has higher than average achievement capability.  (Tr. 47, 56, 75, 84).  The witnesses also testified that Petitioner's only real problem was his resistance to any authority over him in situations that are not to his liking.  (Tr. 47, 58, 83-84).  The evidence supports a finding that Respondent's administration made numerous unsuccessful attempts to work with Petitioner in correcting his misbehavior.  The evidence does not support an assertion that Respondent's administrators did not make sufficient effort to deal with the problem prior to recommending that Petitioner be suspended.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1 The evidence adduced is sufficient to support a finding that Respondent's action to suspend Petitioner from January 25, 1983 through February 25, 1983 and then allow his return on a probationary basis was warranted.

2 The evidence is insufficient to support a finding that Respondent's Board of Trustees' action was arbitrary, capricious or unlawful.

3 Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  18th  day of  July  , 1983.

______________________________

RAYMON L. BYNUM
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