DOCKET NO. 094-SE-384

DALLAS INDEPENDENT SCHOOL
§
DISTRICT
§

§
Plaintiff,
§
BEFORE SPECIAL EDUCATION


§
VS.
§


HEARING OFFICER


§
KEITH P., bnf SERA P.
§

§
Defendant.
§
ORDER REGARDING COMPREHENSIVE VOCATIONAL ASSESSMENT,

AND ARD MEETING

On the 5th day of July, 1984, came on to be heard the duly noted pre-hearing conference in the above-referenced due process appeal, and it appearing to the hearing officer that KEITH P., whose educational program is the subject of this administrative appeal, has not, in his file, a current Comprehensive Individual Assessment as required in 19 TEX. ADMIN. CODE § 89.233, nor an Individualized Educational Program based upon such an assessment as provided in 19 TEX?? ADMIN?? CODE §89.233?? it is ??

SIGNED this  18th  day of July, 1984.

_______________________________

Hearing Officer

APPROVED AS TO FORM AND AGREED AS TO CONTENT:

RAMIREZ & ASSOCIATES, P.C.

By: __________________________________

Michael W. Dunagan

Attorneys for Dallas Independent

School District

NORTH CENTRAL LEGAL SERVICES FOUNDATION

By: __________________________________

Charles Grimm

Attorneys for Keith P., bnf
Sera P.

NO. 94-SE-384

THE DALLAS INDEPENDENT
§
SCHOOL DISTRICT
§

§
BEFORE SPECIAL EDUCATION

VS.
§
HEARING OFFICER


§
KEITH P., b/n/f SERA P.
§
ORDER OF DISMISSAL

Statement of the Case
This complaint was initiated by Dallas Independent School District (DISD) by a letter dated March 5, 1984 to the Texas Education Agency seeking a due process hearing.  In its request for hearing, DISD sought to require further vocational assessment, and an on campus placement of Keith P., Respondent and Cross-Petitioner.  Keith's existing placement at the time the complaint was initiated was homebound instruction.  Keith's parent, Ms. P., objected to the further assessment and to the proposed change of placement.  Two pre-hearing conferences were held, in which an agreed placement was reached and maintained up through Keith's twenty-second birthday on September 22, 1985.  On December 18, 1985, this matter came on for hearing on the merits.  At the hearing the sole remaining issue to be considered was a cross-complaint by which Keith requested compensatory educational services.  Compensatory services as sought by Keith are educational services provided beyond the age limit required by Federal and state law.  At the beginning of the hearing DISD moved to dismiss Keith's cross-complaint, asserting that the hearing officer did not have jurisdiction to grant compensatory services.  The parties have treated the motion as one to dismiss for lack of subject matter jurisdiction.  A ruling on DISD's motion was deferred until the parties had an opportunity to brief the issue.  It has now been determined that the cross-complaint must be dismissed for lack of jurisdiction.
The decision to dismiss is a difficult one, as the facts adduced at the hearing reflect an indifference and inattention to Keith of the kind seen in PARC and Mills [Pennsylvania Association for Retarded Children vs. Pennsylvania, 334 Fed.Supp. 1257 (E.D. Pa. 1971); Mills v. Board of Education of the District of Columbia, 348 Fed.Supp. 866 [D.D.C. 1972)], and rarely seen after the enactment of the Education of All Handicapped Children Act of 1974, P.L. 94-142.  Keith has, simply put, "fallen through the crack," in the carefully crafted system of educational services for handicapped children created by Congress, and the Legislature of the State of Texas.  However, it is reluctantly concluded that only a court of general jurisdiction has the authority to devise a remedy for this situation, and that the due process hearing officer is without jurisdiction or authority to do so.

Findings of Fact

1. Keith is a male adult who was born on September 22, 1963.

2. Keith now resides, and did reside throughout his years of eligibility for educational services, within the boundaries of DISD, a political subdivision of the State of Texas, and an independent school district legally constituted under the laws of the State of Texas.

3. At the time this complaint was filed, Keith was a handicapped student eligible to receive special education and related services from DISD pursuant to State and Federal law.

4. At the time the merits hearing regarding the provision of compensatory educational services to Keith was held, he had attained his twenty-second birthday.

5. At the time of Keith's first entry into the DISD school system, he was recognized as a handicapped child, his primary handicapping condition being mental retardation.

6. In 1974 Keith was expelled from the Booker T. Washington Elementary School operated by DISD.  The decision of expulsion was appealed to the Board of Trustees of DISD, and a hearing on such appeal held on March 6, 1974.  The decision of expulsion was upheld by the Board of Trustees of DISD on April 30, 1974.

7. Keith was not provided any educational services by DISD from the time of his expulsion from Booker T. Washington Elementary School in early 1974 until a program of homebound instruction was initiated by the district in September, 1983.

8. DISD received numerous indications over the years in which educational services were not provided of Keith's continued residence in DISD's jurisdiction.  On November 22, 1976 DISD was informed of Keith's presence in its jurisdiction by Louise Smith, one of its visiting teachers, and Jerry Sharp, a child welfare caseworker.  On February 1, 1977 DISD communicated with Ms. P. regarding the need for Keith's educational placement in the district.  On March 7, 1980 DISD Special Education administration officials received word of a call to DISD's Child Find Intake Program from Ms. P. regarding inquiry about educational services for Keith.  On February 10, 1982 an employee of DISD was directed by Special Education administrators to contact Ms. P. regarding educational services for Keith.  Numerous contacts ensued over the following months, but placement of Keith in DISD was deferred until after Ms. P. acquired a guardianship of Keith on June 2, 1983.

9. Beginning in the fall semester of 1983, Keith was provided homebound instruction.  DISD continued to provide educational services to Keith until September 22, 1985, the date on which Keith reached his twenty-second birthday.

10. At all times relevant hereto, although Ms. P. was aware of DISD's obligation to provide educational services to Keith, and that such services were available, she elected not to require that DISD provide them.  Throughout most of this time Ms. P. had independent legal counsel.  In the periods during which Keith received no educational services, Ms. P. attempted to provide educational services to Keith at home.

Conclusions of Law

The United States Congress, with the enactment of P.L. 94-142 and the Legislature of the State of Texas, even prior to that enactment, adopted a system to ensure the provision of special education and related services to handicapped children.  Since the adoption of P.L. 94-142, Federal and state systems have been closely parallel.  As will be seen more fully below, the touchstone of both systems is that handicapped children, between the ages of three and twenty-one, will be provided special education and related services.

Because at all times relevant prior to his twenty-second birthday Keith was a handicapped child, DISD was obligated to provide special education and related services to him, under both Federal law, which speaks in terms of a "handicapped child" [20 U.S.C. §1401(1), 20 U.S.C. §1401(16), and 20 U.S.C. §1412(1); 20 C.F.R. §300.5, 20 C.F.R. §300.14, and 20 C.F.R. §300.121] and State law, which speaks in terms of a "handicapped student" (Ch. 89 Tex. Admin. Code §89.201 and §89.211).

Under both Federal and State law, the obligation to provide special education services to Keith, and thus the applicability of the Federal and State statutory and regulatory schemes, terminated when Keith obtained his twenty-second birthday.  [20 U.S.C. §1412(2)(B); 20 C.F.R. §300.122, 20 C.F.R. §300.300; Ch. 89 Tex. Admin. Code §89.220.]

The law as contained in the legislative and administrative enactments under both of the parallel systems require that there be a due process administrative hearing available to persons concerned with the provision of educational services to handicapped children.  Under both systems, the jurisdictional grant of authority to the due process hearing officer is specific.  In the Federal system, the grant of jurisdiction is stated in terms of those matters for which a person interested in the educational services provided to a handicapped child has a right to initiate a due process hearing.  These provisions are found in 20 U.S.C. §1415 and 20 C.F.R. §300.506.  The clearer statement of the issues which may be presented in a due process complaint is found in the regulations.  20 C.F.R. §300.506 provides that a "parent or public educational agency may initiate a hearing on any of the matters described in Reg. 300.504(a)(1) and (2)." 20 C.F.R. §300.504(a)(1) and (2) provide as follows:

(a) Notice.  Written notice which meets the requirements under Reg. 300.505 must be given to the parents of a handicapped child a reasonable time before the public agency:

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the provision of a free appropriate public education to the child, or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the provision of the free appropriate public education to the child.

Thus, the grant of jurisdiction to a hearing officer is seen to be couched in terms of the initiation or change of identification, evaluation, or educational placement of a child, as defined by the regulations, or the provision of a free appropriate public education to a child.  As a child is defined as a handicapped person between the ages of three and twenty-one, the Federal regulations make no provision for authority of a hearing officer to deal with the identification, evaluation, placement, or provision of a free appropriate public education to an adult.

Under state law, Ch. 89 Tex. Admin. Code §157.93 defines the grant of jurisdiction to a hearing officer in terms of applicability, as follows:

§157.93 Applicability.

These sections shall apply in any hearing involving the identification, evaluation, or educational placement of a handicapped student of the provision of a free appropriate public education to the student.

As the applicable Texas statute defines eligible handicapped students as those between the ages of three and twenty-one, Tex. Ed. Code Ann. §§16.104(a) and (c), there is no grant of jurisdiction under the State system to a due process hearing officer to consider a complaint regarding the provision of special education and related services to an adult.1
An administrative agency, and per force a hearing officer nominated by such an agency, has only such powers as are expressly granted to it by the legislative body creating the agency, "together with those necessarily implied from the authority conferred or duties imposed." Stauffer v. City of San Antonio, 344 S.W.2d 158, 160 (Tex. 1961).  See also Stark v. Wickard, 321 U.S. 288 at 309; 64 S.Ct. 559 (1944).  There simply is not to be found within the State or Federal enactments cited above any express grant of jurisdiction or power to a due process hearing officer to determine the claim of an adult to compensatory educational services.  The creation of a statutory scheme for the conduct of administrative hearings (which are presumptively less formal and less expensive to the parties than litigation) to insure the provision of appropriate educational services to persons between the ages of three and twenty-one does not create a scheme to provide for such services to any person not within that age group.

It is possible that the jurisdiction of a due process hearing officer to determine questions regarding the provision of compensatory services to an adult might "necessarily [be] implied from the authority conferred or duties imposed" on that due process hearing officer.  Stauffer, at 160.  Such jurisdiction cannot be implied, however, for at least two reasons.

First, in those cases in which compensatory educational services have been granted by courts of general jurisdiction, they have been awarded on the basis of a pre-existing violation of a primary right, and are in the nature of damages for such violations.  Anderson v. Thompson, 650 F.2d 1205 (7th Cir. 1981); Miener v. Missouri, 673 F.2d 969 (8th Cir. 1982) cert. denied, 459 U.S. 909, 103 S.Ct. 215 (1982).  The consideration of claims for damages (in whatever form) for an existing violation of a primary right is one reserved to a court of general jurisdiction.  It is not one granted to an administrative hearing officer whose limited brief is to consider and determine the merits of complaints regarding present proposals to change or initiate a change regarding the identification, evaluation, educational placement, or provision of a free appropriate public education to a particular child, or the refusal to change or initiate such a change.

Secondly, the jurisdiction to determine a request for compensatory services by an adult is not implied by the grant of jurisdiction to a hearing officer because such implied power would constitute a circumvention of the determination of Congress and the State legislature of the appropriate age limits for the provision of educational services by state and local education agencies.  To imply such authority would routinize the requirement that educational services be provided by local education agencies to adults and thus routinize the provision of damages (via the guise of compensatory educational services) by due process hearing officers.  It should be noted that the courts which have awarded damages for violation of rights arising under P.L. 94-142 have done so only upon the finding of "exceptional circumstances." Anderson, at p. 1213.  It is axiomatic that "when the Legislature acts with respect to a particular matter [an] administrative agency may not so act with respect to the matter as to nullify the Legislature's action even though the matter be within the agency's general regulatory field." State v. Jackson, 376 S.W.2d 341 (Tex. 1964).  See also Armendariz v. Hershey, 295 F.Supp. 1351 (W.D. Tex. 1969) appeal dismissed 413 F.2d 1006 (5th Cir. 1969); Mid-Louisiana Gas Co. v. Federal Energy Reg. Com'n., 664 F.2d 530 (5th Cir. 1981) opinion vacated 103 S.Ct. 3024, on remand 713 F.2d 111.  Both Congress and the Legislature of the State of Texas have acted with regard to the age limits within which state and local education agencies may be required to provide educational services.  To routinize the determination that such agencies must provide educational services outside those age limits by implying a grant of jurisdiction in due process hearing officers to order compensatory educational services for adults would have the effect of nullifying the actions of Congress and the Legislature in setting such age limits.

Thus, the jurisdiction or power of a due process hearing officer to hear a request for compensatory educational services by an adult cannot be implied from the express grant of authority to them by Congress or the Legislature of the State of Texas.

The effect of this order dismissing Keith's claim for compensatory services is to deny him an opportunity to present the merits of his claim to a due process hearing officer.  This is an action which is therefore not to be taken lightly.  However, this action does not deprive Keith of his day in court.  To the extent that there exists a cause of action for damages in the nature of compensatory services for an adult, that claim can be filed and prosecuted in a court of general jurisdiction.

It is not the role of this order to suggest in which of the legal systems, Federal or State, that Keith's claim should be presented.  Whichever is the appropriate system for such claim, however, when it is presented it will be heard by a judge who has either been elected by the people of his district, or has been appointed to his judicial position by the President, and confirmed by the Senate.  It is to judicial officers of this type that the people of the State of Texas and the United States have respectively entrusted the judicial power to determine matters of general jurisdiction.  If the Legislature of Texas and Congress have authority to entrust the determination of the award of the kind of damages sought by Keith in this hearing to a due process hearing officer, they have not not chosen to do so.  Accordingly, a hearing officer faced with this question must and should stay his hand.  Taking this action is all the more difficult because another hearing officer in this State, whose opinions are uniformly both well written and erudite, has ruled that he had authority to determine a similar request for compensatory educational services.  David W. v. Vidor Independent School District, 1983 EHLR Dec. 505;119.

Order

Based upon the foregoing findings of fact and conclusions of law, it is hereby ordered that the motion of Dallas Independent School District to dismiss Keith's cross-complaint based upon lack of subject matter jurisdiction be, and it hereby is granted.

Signed this  27th  day of February, 1986.

_______________________________

Dewey R. Hicks, Jr.

Due Process Hearing Officer
1Although at the time DISD filed its complaint there was subject matter jurisdiction to hear the propriety of Keith's educational placement up to his 22nd birthday, there was never potential subject matter jurisdiction of a request for compensatory services. The only appropriate order regarding compensatory services, whether before or after Keith reached age 22, is, and has always been, dismissal for lack of jurisdiction. Shepherd v. City of Austin, 543 S.W.2d 185 (Tex. 1976). Keith has not raised an issue about termination of services during the school year in which he attained his twenty-second birthday.
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