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DECISION OF THE COMMISSIONER
Statement of the Case

Lilla Mae Cogdill, Petitioner, appeals the decision of the Board of Trustees of Comal Independent School District (CISD), Respondent, nonrenewing her contract as Principal without giving her the reasons for nonrenewal or a hearing before the Board in alleged violation of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982).  Respondent filed an Answer alleging that Petitioner was a probationary employee and not subject to the protections of the TCNA.

Judy Underwood, the Hearing Officer appointed by the State Commissioner of Education, scheduled a hearing to determine Petitioner's status as a probationary or nonprobationary employee.  Said hearing was held on September 9, 1983.

Petitioner was represented by James M. Heidelberg, Attorney at Law, San Antonio, Texas.  Respondent was represented by Lonnie E. Chunn, Attorney at Law, New Braunfels, Texas.

On November 4, 1983, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Respondent's Exceptions to the Proposal and a Motion for Hearing on the Merits were received on November 28, 1983.  Petitioner's Reply to the Exceptions and Response to the Motion for Hearing on the Merits were received on December 12, 1983.  Respondent filed a Supplemental Motion on the Merits on January 10, 1984, and a post-hearing conference was held on that motion on March 27, 1984, at which time Respondent was given the opportunity to supplement the record with additional depositions.  One such additional deposition was filed on August 16, 1984.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was initially employed as a principal by Respondent by contract commencing on March 30, 1981 and ending June 30, 1981.  Said contract makes no reference to Petitioner being employed in a probationary status.  (See undated Contract of Employment, 1980-1981, Joint Exhibit 1).

2. On August 18, 1981, Respondent's Board passed Policy GDAA, which states, in pertinent part, as follows:

Probationary Contracts
1. Pursuant to its right to do so under Section 31.209 [sic] of the Texas Education Code, the board of trustees of this district hereby provides by written policy, as to each teacher employed by the district, for a probationary period of two years of continuous employment in the district, during which probationary period the provisions of "The Term Contract Nonrenewal Act" shall not apply.

2. Employees to whom this provision applies are assistant superintendents, directors, principals, supervisors, classroom teachers, counselors, or other full-time professional employees, except paraprofessional personnel, who are required to hold a valid certificate or teaching permit.

(See Minutes, August 18, 1981, Joint Exhibit 1).

3. Petitioner was re-employed as a principal by Respondent by contract commencing July 1, 1981, said contract designating a term of two years, with the first year consisting of 226 days.  Said contract makes no reference to Petitioner being employed in a probationary status.  (See Contract of Employment, 1981-1982, Joint Exhibit 1).

4. On February 16, 1982, Respondent's Board of Trustees adopted revised policy GCA, which states, in pertinent part, as follows:

1. Appointment
A. The Board of Trustees shall appoint administrators upon recommendation of the Superintendent.  Beginning administrators shall serve a probationary period of two (2) years.  Administrators will be evaluated annually, and if reasons for nonrenewal are identified, they will be notified, conforming with procedures in S. B. 341.

(See Minutes, February 16, 1982, Joint Exhibit 1, page 5).

5. At the same Board meeting at which revised policy GCA was adopted, the Board of Trustees reemployed a number of administrators, of which Petitioner was one.  The Minutes of Respondent's Board meeting of that date state as follows:

The Board went into executive session to discuss personnel changes and evaluation of administrators.  The Board resumed open session.

Following the policy adopted by the Board earlier in the meeting, administrators were evaluated during executive session.  The Superintendent did not recommend any nonrenewals and therefore the following administrators were re-employed for the 1982-83 school year:

E. W. Neuse, Jr.
Roy Linnartz

Hugo J. Norvotny
Van McIntyre

Harvey Pape
Connie Bremer

Dorothy Curtis
Barbara Miller

Dr. Jim Russell
Darvin Altenhoff

Larry Moehnke
Randy Dry

Lilla Mae Cogdill

Dr. Victoria Post and Mr. Larry Mauldin will be serving on a probationary contract during the second year of their employment.

(See Minutes, February 16, 1982, Joint Exhibit 1, p. 7).

6. Petitioner and Respondent subsequently executed another employment contract, signed by Petitioner on May 5, 1982 and Respondent's Board President on July 14, 1982, which employed Petitioner as Principal commencing on the first school day of the 1982-83 school year and lasting 226 days.  Said contract stated, in Paragraph 7, as follows:

7. Renewal or nonrenewal shall be in accordance with Board policy.  Employees shall serve a probationary period, as provided in Education Code 21.209, not to exceed the first two years of continuous employment with the District.

(See Joint Exhibit 1, Contract of Employment for the 1982-83 school year).

7. By letter dated March 16, 1983, Respondent's Board President notified Petitioner of the following:

The Board of Education hereby gives you notice that it has decided not to renew your term contract with the District.  Your employment with the District will terminate effective at the end of the term of employment stated in your present contract.
(Joint Ex. 2).

8. It is uncontested that Petitioner's appeal of Respondent's decision was timely filed with the Commissioner of Education.

Discussion
The single issue before the Commissioner in this case is whether the Petitioner was a probationary administrator.  If Petitioner was probationary, it is well settled that her nonrenewal is not appealable to the Commissioner, absent a claim of constitutionally impermissible reasons.  Cohen v. Ysleta ISD, Docket No. 130-R1a-783 (Decision of the Commissioner, September 19, 1983), and cases cited therein.  Petitioner has raised no constitutional issues.

Petitioner contends that she was not employed by Respondent on a probationary basis as evidenced by the lack of language setting out such a status in her first two contracts.  She further contends that revised Policy GCA, under which only "beginning" administrators are Probationary, and the inclusion of her name with administrators re-employed for the 1982-83 school year and exclusion from a listing of two other administrators rehired on a probationary basis during their second year of employment, together indicate that the Board of Trustees intended for her to be a nonprobationary administrator during the 1982-83 school year.

Respondent contends that the adoption of Policy GDAA by the Board on August 18, 1981, combined with the language of paragraph 5 of the August 31, 1981 contract, which states that the employee agrees to comply with the policies of the employer either in force at the time or adopted during the term, placed Petitioner, in August 1981, in the position of being a probationary employee since she had not completed two years of continuous employment with the District.  Respondent further contends that Petitioner remained on probation pursuant to Policy GCA, because the term "beginning administrators" was intended to include all administrators who had served in the district for less than two years.

As a general rule, a school district's construction of its own policy is given deference in the absence of a compelling reason not to do so.  See Towles v. Midland ISD, No. 027-R1b-1083, p. 6 (Decision of the Commissioner, June 1984); Lamesa ISD v. Bridges, No. 199-TTC-882, pp. 405 (Decision of the Commissioner, March 1984).  In the present case, the following factors should be given consideration in determining whether such a reason exists:

(1) The construction placed on Policy GCA by the district during this appeal is inconsistent with the construction the Board must have placed on that policy at the time it passed (i.e., February 16, 1982), for the Board to have made the distinction set forth in the minutes of that meeting.  If all administrators already employed by the district for less than two years were automatically on probationary status pursuant to Policy GCA, there would be no reason to note that Dr. Post and Mr. Mauldin, specifically, would be probationary during the second year of their employment.  Rather, they would have simply been included in the list of those administrators who were "re-employed" - - or, for the sake of clarity, the other administrators with less than two years of employment in the district would have been included among those who were specifically named as probationary.

(2) The school district's policy in this instance constitutes an essential term of the employment contract.  In fact, pursuant to the rules governing the construction of contracts, where an ambiguity exists in a contract, the agreement will normally be construed against the party that drafted the language in dispute.  See 14 Tex. Jur. 3d, Contracts §189 (1981) and the cases cited therein.  In the present case, that language (i.e., Policy GCA) was drafted by the school district.  It is not suggested that an ambiguous policy, when incorporated into the employment contract must be strictly construed against the school district.  However, the district's construction of such a policy should certainly be afforded less weight than its construction of policies which are not specifically incorporated into an employment contract.

In conclusion, the reasons for not deferring to the school district's construction of its own policy are, in this instance, sufficient to justify a departure from the general rule.  Policy GCA should be construed to apply only to administrators employed by the district after the adoption of the policy in the absence of a specific indication to the contrary (e.g., Dr. Post and Mr. Mauldin).  Petitioner was, therefore, a nonprobationary teacher during the 1982-83 school year.

In addition, even if it were concluded that Policy GCA was applicable to Petitioner, it could only be applicable during the first two years of her employment pursuant to §21.209 of the TCNA, which reads, in its entirety, as follows:

§21.209 Probation

The board of trustees of any school district may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district, in which case the provisions of this subchapter shall not apply during such probationary period.
The school district voluntarily entered into a contract with Petitioner, under which she would become entitled to the benefits afforded by the TCNA - - most significantly the right to notice of any proposed nonrenewal by April 1, notice of the reasons for any such proposal, and an opportunity for a hearing concerning those reasons.  Petitioner received timely notice, but did not receive reasons for the action or an opportunity for a hearing.  Surely, a school district cannot enter into a contract which encompasses a nonprobationary period, and then effectively prevent the teacher from ever receiving the benefits of nonprobationary status merely by declaring, prior to the beginning of the nonprobationary term, that it has nonrenewed the teacher effective at the end of the contract term.  To do so would allow a district to keep certain teachers, as a practical matter, on probation longer than the two year maximum term set forth in §21.209.

Conclusion
Petitioner was a nonprobationary teacher during the 1982-83 school year.  As a nonprobationary employee, Petitioner was entitled to be timely notified of her proposed nonrenewal, to be given the reasons for nonrenewal, and to be given an opportunity to be heard.  Although Petitioner was timely notified that she had been nonrenewed, she was not given the reasons for nonrenewal, nor was she given an opportunity for a hearing.  Because the Board of Trustees made a final decision to nonrenew her employment without giving her an opportunity for a hearing, the Board's decision should be held invalid, and Petitioner's appeal should be granted.

Conclusions of Law
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was a non-probationary administrator at the time Respondent nonrenewed her contract.

2. Respondent's action in non-renewing Petitioner's contract without affording her an opportunity to be heard violated the Term Contract Nonrenewal Act.

3. Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  17th  day of  Oct  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of  January  , 1985.

_________________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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