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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners appeal from a decision of the Brazosport Independent School District Board of Trustees that found the involved student to be incorrigible and resulted in the student's removal to an alternative education program within the district.

This appeal arises under §11.13(b) of the Texas Education Code.  Accordingly, the case will be reviewed under the substantial evidence standard, based on the record developed at hearing on February 5, 1985, before the local board.  Transcript references in the Findings of Fact are to the record of that hearing.

John T.  Fleming was originally appointed as Hearing Officer by the State Commissioner of Education.  Terry J.  Johnson was thereafter appointed as substitute Hearing Officer.

On July 10, 1987, the Hearing Officer issued a Proposal for Decision containing the recommendation that the instant appeal be REMANDED.  Neither exceptions nor replies were filed by the parties.

NOTE: Under the current statute governing the removal of a student to an alternative education program, the facts of this case would not require the resolution ordered by today's Decision.  State law no longer requires a finding of incorrigibility as a prerequisite to the removal of a student to an alternative education program.  Tex.  Educ.  Code Ann.  §21.301(a), et seq., (Vernon Supp.  1986-87).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At the time of the dispute giving rise to the instant appeal, the involved student attended the ninth grade at Brazoswood High School, within the Respondent school district.  (Tr.  4).

2.  The student admitting having a "swallow" of whiskey while on school property on the 9th and 10th of January, 1985.  (Tr.  6, 8).

3.  Rules published in the 1984-85 Brazoswood High School Student Handbook specifically prohibit the consumption of alcohol on school property.  (Student handbook, p.  12; Tr.  18).

4.  Under Respondent's discipline management policy, consumption of alcohol on school property automatically results in the removal of the offending student to an alternative education program; this policy excludes from consideration any alternative discipline management techniques.  (Policy, p.  3).

5.  Based on Respondent's policy, the involved student was found to be incorrigible and subsequently removed to an alternative education program for the balance of the Spring semester, 1985.  (Local record, letter of February 6, 1985).

Discussion
Petitioners appeal on behalf of their son, disputing Respondent's action in removing the student to an alternative education program subsequent to a finding of incorrigibility.

Under the law in effect at the time, a student could be removed to an alternative program only after a determination of incorrigibility.  Tex.  Educ.  Code Ann., §21.301(a) (Vernon Supp.  1985).  In order to find a pupil guilty of incorrigibility under that statute, the board of trustees of a school district was required to find that:

(A) the pupil had engaged in serious or persistent misbehavior that threatened to impair the educational efficiency of the school;

(B) the misbehavior violated specific, published standards of student conduct for the school district; and
(C) all reasonable alternatives to the pupil's regular classroom program, including a variety of discipline management techniques, had been exhausted.

Id, at §21.301(b)(A) - (C).  (emphasis supplied).

Petitioners' appeal to this agency is, by statute, confined to a substantial evidence review.  Tex.  Educ.  Code Ann., §11.13(b) (Vernon Supp.  1986-87).  Under this standard, the sole issue presented for review is whether there was in existence at the time of Respondent's action, evidence of a substantial nature that reasonably supported the findings necessary to hold the pupil guilty of incorrigibility and, accordingly, to justify his removal to an alternative education program.  City of San Antonio v.  Rosow, 716 S.W.2d 633, 635 (Tex.  Civ.  App.  1986, rev'd on other grounds).

The record contains the student's own admission that he consumed alcohol on school property.  The record also shows that the Brazoswood High School Student Handbook specifically prohibited the consumption of alcohol on school property.  Respondent's findings that the student had engaged in serious misbehavior which threatened to impair the educational efficiency of the school and that such conduct had violated specific published standards for the district, are, therefore, held to be reasonably supported by substantial evidence.

With respect to the third finding required by §21.301, however, the record is devoid of evidence showing that Respondent had exhausted, or even considered, alternatives to the student's regular classroom program.  In removing the student, the district's board of trustees merely found that there were no reasonable alternatives.  Such a malocclusion between the statute and the district was the direct and intended result of district policy.

This policy established an irrebuttable mandatory presumption that certain conduct, without exception and regardless of circumstances, amounted de facto to incorrigibility.  A student found to have engaged in such conduct faced automatic removal to an alternative education program.

The applicable law required a district not merely to consider, but to exhaust all reasonable alternatives before finding a student to be incorrigible.  Respondent's policy prevented even the consideration of such alternatives.  In relying on this policy, Respondent lacks any evidentiary basis to support a finding that disciplinary alternatives had been exhausted.

The three statutory prerequisites to a finding of incorrigibility are conjunctive and mandatory.  It follows that in the absence of any one element, the prerequisites are not satisfied and a finding of incorrigibility is unsupportable.  The removal of a student to an alternative program under such circumstances is without the authority of law.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Under the law in effect at the time of the dispute giving rise to the instant appeal, a student could be removed to an alternative education program only after being found guilty of incorrigibility.

2.  A finding of incorrigibility was supportable only in the presence of three conjunctive and mandatory elements:

(A) That the student had engaged in serious or persistent misbehavior that threatened to impair the educational efficiency of the school;

(B) That the misbehavior violated specific, published standards of student conduct for the school district; and
(C) That all reasonable alternatives to the student's regular classroom program, including a variety of discipline management techniques, had been exhausted.

3.  Respondent's findings that the involved student had engaged in serious misbehavior which threatened to impair the educational efficiency of the school and that such misbehavior had violated specific published standards of student conduct for the district were reasonably supported by substantial evidence.

4.  Respondent neither considered nor exhausted reasonable alternatives to the student's regular classroom program.

5.  Respondent's finding that the student was guilty of incorrigibility is not supported by substantial evidence.

6.  Respondent's removal of the involved student to an alternative education program was not authorized by law.

7.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and

FURTHER ORDERED that Respondent forthwith expunge from the student's records all adverse information resulting from the circumstances of his improper removal to an alternative education program.

SIGNED AND ENTERED this 19th day of September, 1987.

_______________________

W.  N.  KIRBY
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