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STATEMENT OF THE CASE

On March 19, 1984, the Hearing Officer received a request for a due process hearing in the above-styled and docketed cause. The request was filed by Petitioner, Steven Craig T., by his next friend and parents, Melvin L. and Carol B. T. pursuant to the Education for All Handicapped Children Act of 1975, 20 U.S.C. §1401, et. seq. and 19 T.A.C. §89.201, et. seq. The Petitioner challenges the appropriateness of his educational placement.

On February 28, 1984, a Central Admissions, Review and Dismissal (CARD) meeting was held and the resulting decision of the committee rejected the Petitioner's request for residential placement. From the decision rejecting residential placement, the Petitioner appeals. (Transcript, Vol. II, pp. 28,31)

By agreement, the date for hearing was originally set for April 2, 1984, and by two successive motions by the Petitioner for continuance, the case was reset to April 16, 1984, at which time it convened. The proceeding continued through April 17, 1984, when by request of Petitioner it was recessed. By agreement of the parties the hearing reconvened on May 14, 1984. After an opportunity for submission of post-hearing briefs, an agreed time for the decision was mid-July, 1984.

Based on the evidence presented at the hearing, the Hearing Officer makes the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1. Petitioner, Steven Craig T., is a handicapped child. He is emotionally disturbed by classification. He is 15 years old. Petitioner's exhibit #1.

2. Petitioner lives with his parents who reside in the geographical district served by Respondent, Mission Independent School District. Petitioner's exhibit #'s 1-3.

3. Respondent, Mission Independent School District, is a political subdivision of the State of Texas and is a legally constituted independent school district within Hidalgo County, Texas.

4. Petitioner was adopted at the age of 7 by his parents. Tr., pg. 219.

5. The parental rights of Petitioner's natural mother were terminated in relation to Petitioner and his two siblings when Petitioner was four or five. There is evidence that before he was taken from his mother he was abused. His head has several unexplained scars. Tr., pg. 220.

6. Petitioner's present older brother, also is adopted, and he is learning disabled.

7. Petitioner became a resident of Respondent school district when his family moved to Mission in the Spring of 1978 from McAllen. Tr., Vol. III, pg. 37.

8. Petitioner completed the eighth grade in May, 1984.

9. In the Spring of 1982, Petitioner attended one semester as a day student at South Texas High School in Edinburg, Texas; at that time Respondent school district did not have a special education program for Petitioner. Tr., Vol II, pp. 8-9.

10. Petitioner was classified as Emotionally Disturbed in January, 1980. Before that in McAllen, Texas, Petitioner was classified as mentally retarded. When Petitioner was tested in Respondent's schools, his tests proved he was not mentally retared. He was then reclassified.

11. Petitioner's emotional disturbance is characterized by:

a. an impeded ability to learn;

b. an inability to build or maintain satisfactory interpersonal relationships with peers or teachers; and,

c. the display of inappropriate behaviors. Tr., pg. 24.

12. Specific acts of Petitioner attributable to his emotional disturbance are:

a. carrying weapons to school such as linoleum knives, wood carving knives, two-by-fours, etc. as "attention-getting" devices; Tr., pp. 144, 146;

b. jumping in front of a moving school bus; Tr., pg. 111;

c. intentionally scratching his teacher's hand; Tr., Vol. II, pg. 15;

d. leaving home for a few hours without permission and wandering; Tr. pg. 231;

e. taking things without permission such as costume jewelry, books, and articles of clothing from his brother, parents and others; Tr., Vol. II, pp. 51-53;

f. climbing a water tower; Tr. pg. 224;

g. screaming and throwing temper tantrums in class; Tr., Vol. II, pp. 70, 71;

h. irritating others in an aggressive manner such as cursing them or throwing rocks at them; Tr., pp. 111, 161, 224;

i. behaving in sexually inappropriate ways such as drawing sexually graphic and deviate pictures and by saying vulgar things in public;

j. burning things twice at home while unattended; Tr., pg. 235;

k. trying to make teachers and peers believe wildly exaggerative things such as that he keeps a monkey in his room or that he is a member of a local anti-social gang; Tr., Vol. II, pg. 98;

l. acting belligerently to teachers; Tr., pg. 224;

m. throwing food; Tr., pg. 224;

13. In the seventh and eighth grade Petitioner was taught by a Mrs. Zak, a special education teacher.

14. During Petitioner's seventh grade year, he was self-contained in Mrs. Zak's classroom with zero to two or three other special education students. Tr., Vol. II, pg. 73.

15. During his seventh grade Petitioner mainstreamed in art, lunch and physical education with the school's regular population. Tr., Vol. II, pg. 84;

16. During his seventh grade year, his emotional behavior in school improved:

a. through teaching, he stopped running and screaming in the halls;

b. his daily screaming in class was reduced to about once or twice a week;

c. he learned to tolerate making a mistake rather than "exploding";

d. he learned to talk with other kids and teachers appropriately; Tr., Vol. II, pp. 70, 71, 72.

17. During his eighth grade year, Petitioner's emotional behavior continued to improve with dramatic progress. Tr., pp. 232, 233 and Vol. II, pp. 35, 47, 75, 94, 95.

18. During his seventh and eighth grade years, Petitioner's academic record showed steady and marked progress. In one year's time, Petitioner advanced in reading comprehension a full two years in test scores. He was having no problems in academics, scoring in the 90's, except for math in which he needs remedial instruction. Tr., pg. 232 and Vol. II, pp. 35, 90.

19. If he remains in the present school district, Petitioner will attend at the high school campus in the fall of 1984. His teacher for the last two years, Mrs. Zak, with whom he has made significant progress, both academically and emotionally, will also be going to the high school in the fall and would be his teacher. Tr., pg. 95.

20. In the first of 1984, Petitioner's parents began wanting him to be placed in residential placement, and that request was made at the February 28, 1984, CARD. The parents want Petitioner to be placed in South Texas High School's residential program.

21. The parents wanted him placed residentially because his behavior, according to them, was deteriorating in the home. Tr., Vol. II, pp. 229, 231.

22. The school and the parents have not planned well together nor have they coordinated well their efforts toward applyng a consistent and structured environment for the Petitioner, examples of which are:

a. Over the last two years, other than at the CARD's, the parents and the teacher(s) have not had any parent-teacher conferences. Tr., Vol. II, pp. 73-74.

b. There is no agreement that the teacher's reward system for improved behavior by the Petitioner is to be supported by the parents. On one occasion the Petitioner had earned a field trip reward at school and his father denied permission for such because Petitioner was not doing well at home. Tr., Vol. II, pp. 74, 93.

c. Over the years in which Petitioner has attended Respondent's schools, Petitioner's parents have been asked by Respondent to participate in family counseling; however, there have only been just two individual sessions. Tr., pp. 28, 29, 147, 148, 173, 183, 208, and Vol. II, pp. 39, 64, 65, and 45.

d. Since Petitioner's attendance in Respondent's schools began, he has been in need of individual counseling; however, the delivery and acceptance of said counseling has been sporadic, inadequate and inconsistent until March, 1984, when it became consistent. Tr., pp. 202-207; Vol. II, pp. 109-110, Vol. III, pp. 29-35, 49-54.

e. The school bus delivers Petitioner to his home seven miles north of the town at approximately 2:30 p.m. each day. Because the parents do not trust him inside the house, he must remain outside without society until 5:30 or 6:00 p.m. when his parents return home. Tr., pg. 235.

f. The school and the parents have not provided for after school care where the Petitioner may have shelter, company and planned activity.

g. Petitioner has trouble with his behavior on the school bus. One activity that quietens his behavior on the bus is reading. One of the discipline techniques used by the father is to deny him reading material on the bus. Tr., Vol. II, pp. 11, 43, 54.

23. Petitioner's emotional behavior deteriorates when he is made aware that his placement at South Texas High School in residential placement is being considered. Tr., Vol. II, pp. 81-83.

24. On March 2, 1984, Petitioner was suspended from school for five days because he ran down the halls screaming that a classmate did certain sexually deviate things. Tr., Vol. II, pg. 18.

25. Petitioner's emotional health and his need to increase his trust in interpersonal relations is supported by his being with his parents. Reportedly, according to Petitioner, he had a great summer in 1983 because he was able to be with his father a great deal. His father is a teacher. Tr., pg. 19; Vol. II, pg. 76; Petitioner's exhibit #1.

26. In South Texas High School's residential program, Petitioner does not have the opportunity to be mainstreamed with regular education students free of delinquent or emotionally disturbed histories. Tr., pg. 112, 153-154; Vol. II, pg. 104.

27. In Respondent's schools a main goal of his teacher, Mrs. Zak, is to mainstream Petitioner by the 10th grade into regular education classes. Tr., Vol. II, pg. 105.

28. At South Texas High School in the Spring of 1982, Petitioner's day-to-day behavior expressed greater difficulties than his day-to-day behavior in Respondent's schools with Mrs. Zak as his teacher. At South Texas High School he threw rocks at peers, jumped in front of a moving bus, was reputed to be one of the worst behaved students, and carried weapons to school which he did not do at Respondent's schools. Tr. Vol. II, pg. 94.

DISCUSSION

The Education for All Handicapped Children's Act of 1975 (EAHCA), 20 U.S.C. §1401 et. seq., requires that all handicapped children have available to them a free appropriate public education.

The Texas Education Code requires that a free appropriate public education be available to all handicapped children between the ages of three and twenty-one. Texas Education Code §16.104(a).

A free appropriate public education means special education and related services which are provided at public expense, under public supervision and direction, and without charge. 34 C.F.R. §300.4(a).

The special education and related services must be individually designed by means of an individualized educational program (IEP) to provided educational benefit to the handicapped child. Board of Education of the Hendrick Hudson School District v. Rowley, 102 S. Ct. 3034 (1982).

The IEP shall include provisions for related services necessary to enable the child to benefit educationally from special education instruction. 19 T.A.C. §89.217.

In the present case Steven T. is receiving a special education with related services. Is the child benefitting educationally from his IEP? Yes, all parties, both parents and the school state that the child is advancing well academically. The child's emotional behavior is improving in the school setting even though he occasionally has set backs. Academically he is now scoring on tests in the 90's, except in math. His reading skills are above grade level. In the Respondent school over the last two years, Petitioner's reading comprehension has advanced from two years below grade level to above grade level ability.

Board of Education v. Rowley, 102 S. Ct. 3034 (1982) states that the State is not required to provide special education services sufficient to maximize each child's potential but is required to provide special education services designed to result in educational benefit to the child. In the instant case Petitioner is educationally benefitting from Respondent's special educational services.

The parents of the Petitioner are concerned that Petitioner's behavior is deteriorating and that he will become more anti-social in his actions. To curb this feared development, the parents seek residential placement.

The EAHCA requires States to educate handicapped children with non-handicapped children whenever possible and to the maximum extent appropriate. 20 U.S.C. §1412(5). At Petitioner's proposed placement at South Texas High School he would be with a student population of all handicapped children twenty-four hours a day. In his present school, he "mainstreams" at lunch, physical education and in art classes. In addition, he is in contact with regular education students, with some of whom he is beginning to make friends between classes. The primary goal of the Respondent is that Petitioner be in regular education by the 10th grade, and whether or not that is achieved, significant progress has been made in the last two years in that direction. The State's placement decision must be made in conformity with the above least restrictive environment considerations. 34 C.F.R. §300.533(a)(4). The said least restrictive environment requirement co-exists with the requirement that the education be appropriate. The Rowley case states that the special educational services are appropriate when the IEP is individually designed to provide educational benefit to the child. Hereinabove we discussed that Steven T. was making significant strides in school, i.e., receiving significant educational benefit.

A characteristic of Steven T.'s emotional disturbance is difficulty in forming and maintaining interpersonal relations according to the testimony of all of the expert witnesses herein. Drs. Pina and Arnold, and Mrs. Zak state that Steven T.'s trust in his family, his teacher, and his past two year's progress are important in assisting his development of interpersonal relationship skills. The emotionally disturbed abused child terminated from his biological parents and his two siblings at the age of five, adopted at seven into his present family will receive exacerbation and probable set backs in his emotional disturbance if he is separated from his present family, and his present teacher. (See Dr. Pina's testimony) There is little justification to make such a change when the currently provided education is performing well.

Even though Steven T. is progressing well with a few set backs on occasion, the hearing highlighted that certain related services need to be actualized for Steven T.'s benefit. "Related services" means such developmental, corrective and other supportive services as are required to assist a handicapped child to benefit from special education. 34 C.F.R. §300.13. Related services may include "parent counseling and training" which means the assistance to parents in their understanding of the special needs of their child and providing the parents with information about their child's development. 34 C.F.R. §300.13(b)(6). By abundant and plenary testimony in the record supporting family counseling, this hearing officer is persuaded that family counseling in the present case is indispensable. In the last six years, the parents of the Petitioner have attended only two counseling sessions. One of the parents main concerns that prompts their present appeal is stated to be that Petitioner's behavior at home is deteriorating; that he is talking back more to his parents. Consistent and regular family counseling sessions are indicated.

Another related service that has prior to March, 1984, been neglected in consistent delivery is individual counseling. Petitioner's need for individual counseling has been constant over the years. This hearing officer does not assign fault for the lack of constancy in this area to either the Petitioner or the Respondent. It appears that individual counseling since March, 1984, with Dr. Pina has become regular and consistent and it should continue as such.

Due to lack of consistency in their reward and punishment aspects of their respective discipline systems and behavioral modification systems, the school and the home should improve their coordination. In the past the school and the home have been at odds in coordinating their efforts and there have been no in-person parent-teacher conferences in the last two years. Petitioner needs a structured environment at school and at home, and they need to compliment one another. As a related service, the Respondent should include in its IEP a liaison person to assist the parents and the special education teacher in this regard.

CONCLUSIONS OF LAW

After due consideration to matters of record, matters of official notice, and the foregoing Findings of Fact, this Special Education Hearing Officer for the State of Texas makes the following Conclusions of Law:

1. Petitioner is entitled to receive a free appropriate public education from the Respondent. 20 U.S.C. §1401, et seq. and 19 Texas Administration Code, §89.214.

2. Petitioner is receiving a free appropriate public education from the Respondent.

3. Petitioner is entitled to the least restrictive environment, and the least restrictive environment in which Petitioner may receive a free appropriate public education is in his present placement. 34 C.F.R. 554.

ORDER

Having considered the record and the foregoing Findings of Fact and Conclusions of Law, this hearing officer orders the following:

1. Petitioner's request for residential placement is denied;

2. Family counseling as a related service should be offered by the Respondent;

3. Individual counseling for the Petitioner shall continue in a consistent and regular manner as a related service; and,

4. As a related service Respondent shall designate and provide a liaison person to coordinate the efforts of the parents and the school personnel (including the counselors). The desired goal is that consistency in the training of the child at home and school may be better achieved.

Signed this  16  day of July, 1984.

________________________________

Jed I. Oliver

Special Education Hearing Officer

State of Texas

NOTICE TO THE PARTIES

Following the March 3, 1983, decision of the Court of Appeals, Third Supreme Judicial District of Texas at Austin, in Manor Independent School District v. Leachelle N., No. 13,757, and pursuant to the provisions of the Administrative Procedure and Texas Register Act, TEX. REV. CIV. STAT. ANN. art. 6252-13a (Supp. 1982), a timely motion for rehearing to the State Special Education Hearing Officer will be required in order to perfect an appeal from the Hearing Officer's decision to a State District Court. The parties should give particular attention to sections 16 and 19 of the Act, regarding finality of decisions and judicial review.
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