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Statement of the Case
Penny Kirtley, Petitioner, brings this appeal from a decision of the Board of Trustees of the Floydada Independent School District (FISD), Respondent, suspending Petitioner from school attendance for three days and her participation in extra-curricular activities for 60 days.  Petitioner was charged with drinking an alcoholic beverage and for being under the influence of alcohol while attending a school function.  This appeal was heard on January 8, 1982, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  David Langston, Attorney at Law, Lubbock, Texas.  Respondent was represented by Mr.  L.  DeWitt Hale, Attorney at Law, Austin, Texas.

On June 29, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and further, that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  At all times relevant to this appeal, Petitioner was a senior student enrolled in the Floydada High School.  Tr.  1-020.  Petitioner was also chairperson of the high school Spirit Committee and band president.  Both organizations are officially sanctioned by Respondent.  Tr.  1-021-23, 024.

2.  Petitioner asked Mr.  Waller, assistant principal and Spirit Committee sponsor, if the Spirit Committee could hang posters for the Lockney football game.  Mr.  Waller gave the committee members his permission to hang posters after school.  No school official was designated to act as chaperone.  Tr.  1-027-28, 113.

3.  On Friday, October 23, 1981, at approximately 4:45 p.m., Petitioner consumed the contents of one can of beer.  At the time of consumption, Petitioner had just finished hanging posters for the Lockney football game with two members of the Spirit Committee.  A third young lady who was not a member of the Spirit Committee also assisted.  The posters for the football game were hung at the Munsee grain elevator located about five and a half miles outside the city limits of Floydada, Texas.  Tr.  1-032, 34, 44.

4.  At approximately 6:30 p.m., Friday, October 23, 1981, Petitioner arrived at the bandroom to board the band bus for the Lockney football game.  Tr.  1-089.  Petitioner participated and marched with the Floydada High School band at the football game that evening.  Tr.  1-040.

5.  On Monday, October 26, 1981, Petitioner informed Mr.  Kenner, Band Director, that she had drunk one can of beer on Friday, October 23, 1981, after she and three other students hung posters for the Lockney football game.  Tr.  044-45.  On Tuesday, October 27, 1981, Mr.  Waller suspended Petitioner from all school activities for three days and from participation in extra-curricular activities for 60 days.  Tr.  1-196-97.  The suspension notice read as follows:

Drinking alcoholic beverages while representing Spirit Committee on school function: Representing band with band at Lockney ball game.

Pet.  Ex.  2.

6.  On Tuesday, November 10, 1981, an appeal hearing was conducted before Respondent's Board of Trustees.  The following morning Mr.  Cannon, Superintendent, phoned Petitioner to inform her that the School Board had voted to uphold the suspension.  Tr.  1-122, 130-31.

7.  At all times relevant to this appeal Respondent had in full force and effect the following alcohol use policy:

BOARD OF EDUCATION AND SCHOOL POLICY
4.  Any student, while under the jurisdiction of school authority, who is known to have alcohol, dangerous drugs or narcotics in their possession, or under the influence thereof shall be subject to expulsion from school for not less than 3 days nor more than one semester.  [Emphasis added].

6.  Any student who has been suspended from school shall be denied the privilege of participation in any extra curricular school activities for 60 school days.

Pet.  Ex.  1 [Hereinafter cited as School Policy]

8.  Of the four students who drank beer or other intoxicating beverages on Friday, October 23, 1981, only three, all members of the Spirit Committee, were suspended.  Tr.  1-173-74.

Discussion
The facts of this appeal are not controverted by either party.  Petitioner has admitted that she drank a single can of beer immediately after hanging football posters with two members of the Spirit Committee and a fourth participant.  Tr.  1-033.  It is also uncontroverted that the posters were hung after school hours and off FISD property.  Tr.  1-033, 145.

Petitioner raises a number of issues that were contested at the local board hearing.  Petitioner specifically alleges that Respondent's alcohol abuse policy is unconstitutionally vague and, alternatively, that it is unconstitutional as applied to Petitioner's conduct.  School Policy, p.  2.  Petitioner's remaining allegations are that Respondent arbitrarily applied its rule to Petitioner's conduct, that Respondent violated her procedural due process rights of proper notice and a fair hearing, and that Respondent failed to consider mitigating circumstances in determining her punishment.

On appeal Petitioner asserts that two key phrases in the School Policy - "under the jurisdiction of school authority" and "under the influence" of alcohol - are unconstitutionally vague.  See Galveston Independent School District v.  Boothe, 550 S.W.2d 553, 557 (Tex.  Civ.  App.  - Houston [1st Dist.] 1979, no writ) (holding school regulations are subject to constitutional scrutiny under the "vagueness doctrine").  If the phrases are determined to be unconstitutionally vague, Petitioner's Fourteenth Amendment right to notice has been violated, and Respondent's actions must be found invalid.  In Texarkana Independent School District v.  Lewis, the court, in paraphrasing the eminent law professor Charles A.  Wright, stated that

[t]here is a very narrow gap, and a great danger of confusion, between the notion of a guideline void for overbreadth and a guideline valid on its face, though it might be unconstitutionally applied.

470 S.W.2d 727, 737 (Tex.  Civ.  App.  - Texarkana 1971, no writ).  Petitioner asserts that the school Policy is unconstitutional because it does not apply to the specific circumstances of this appeal.  This argument is without merit, as it is a misuse of the vagueness doctrine to label a policy unconstitutional simply because the policy does not exclude every possibility under which the rule could be unconstitutionally applied.  Dunn v.  Tyler Independent School District, 460 F.2d 137, 142 (5th Cir.  1972).  This Proposal for Decision will follow the admonition of the State and Federal courts.

The authority of school officials to punish students for their misconduct is generally invoked when a student is engaged in an activity related to the educational experience, or, as it is phrased more commonly, a "school function." Thus, the key questions presented by this appeal are whether hanging posters with members of a recognized student committee and whether participating in band activities are "school functions under the jurisdiction of school authority." The evidence must show that both activities are outside the breadth of Respondent's policy for a finding that the policy has been unconstitutionally applied to Petitioner's conduct.

There are no hard and fast rules as to what constitutes a school function that will place a student "under the jurisdiction of school authority." In the instance where, as here, the policy does not enumerate the specific circumstances under which it is to apply, it is important to consider the circumstances surrounding the student's conduct.

The evidence adduced on appeal establishes clearly that the Spirit Committee is an official student organization of Floydada High School.  The chairperson (Petitioner) is selected by a committee comprised of faculty members and the senior class president.  The five remaining members, except the vice chairperson, are elected by members of their respective classes.  Tr.  1-024.  All committee activities require the prior approval of either the faculty sponsor, Mr.  Waller, or the high school principal.  Tr.  1-023, 028.

At Petitioner's request, the committee was granted permission by Mr.  Waller to hang the football posters.  Tr.  1-028, 185.  When Petitioner hung the posters she was acting as a member, as well as chairperson, of the Spirit Committee.  Tr.  1-021-22.  Petitioner's membership on the committee coupled with the faculty sponsor's permission, made Petitioner's conduct subject to Respondent's disciplinary authority.  Moreover, Petitioner evidently considered the activity as an official school function, or she would not have sought Mr.  Waller's prior approval.

It has previously been noted that Petitioner admitted drinking a can of beer soon after hanging the posters and at the same site.  Thus, Respondent had a reasonable basis for suspending Petitioner for possessing an alcoholic beverage while participating in a school function "under the jurisdiction" of school authority.

Petitioner's second allegation is that the phrase "under the influence [of alcohol]," contained in Respondent's policy, was unconstitutionally applied to Petitioner's misconduct.  In that it has been concluded that Respondent had a reasonable basis for suspending Petitioner for drinking beer at a school function, any discussion of the second issue is obviated.

The third issue raised by this appeal is whether Respondent arbitrarily and capriciously applied its drinking policy to Petitioner's misconduct.  Petitioner's contention is based on Respondent's decision not to punish a fourth drinking participant, because she was not a member of the Spirit Committee.  Tr.  1-173-74.

Respondent's reason for not punishing the fourth participant was based on the conclusion that the student was not representing the school at the time of the incident.  Tr.  1-182, 202.  Membership in the Spirit Committee was closed; thus, the participant not punished was not acting under the authority of the school's administration.  It is a reasonable practice to assert authority over a student's off-campus and after-school hours conduct only when the student is engaged in student activity authorized or sponsored by school administrators.  Annot., 53 A.L.R.  1124.  The mere presence of a student at the site of the offense does not, in itself, invoke the jurisdiction of the school authorities.  Provided there exists a reasonable basis for Respondent's interpretation of their policy, Respondent's application of the policy to Petitioner's conduct is not an arbitrary and capricious use of their disciplinary authority.  Passell v.  Ft.  Worth Independent School District, 453 S.W.2d 888, 892-893 (Tex.  Civ.  App.  - Fort Worth 1970, writ ref'd n.r.e.), cert.  denied, 402 U.S.  968 (1971); annot., 53 A.L.R.  3d 1124 (1973).

The fourth issue propounded by Petitioner is that Respondent violated her Fourteenth Amendment right to procedural due process.  Petitioner specifically alleges that the notice of the charges against her was unconstitutionally deficient under the rule enunciated in Texarkana Independent School District v.  Lewis, 470 S.W.2d at 734.  Petitioner further alleges that Respondent did not afford her a fair hearing.

Having decided that it is only necessary to consider Respondent's charge relating to Petitioner's drinking during a school function, the notice issue is similarly limited in scope.  Respondent notified Petitioner, in writing, that she was to be suspended for "[d]rinking alcoholic beverages while representing Spirit Committee on [a] school function." Pet.  Ex.  2.  The meaning of these words is clear and does not warrant further discussion.  Suffice it to say that Petitioner was "fairly apprised" of the charges against her.

The Texarkana decision also requires that the student be informed of the basis for the charge.  Id.  Although the notice in the present case does not state the basis for the charge it is clear that Petitioner knew the basis.  It was Petitioner who voluntarily walked into the band director's office and stated that she drank the beer on Friday, October 23, 1981.  Petitioner also knew that the band director was going to inform Mr.  Waller about the incident.  Tr.  1-044-45, 096-97.

Petitioner also complains that she was questioned by Mr.  Waller about her conduct prior to being informed that she might be subject to suspension.  Petitioner would conclude that Mr.  Waller's action violated her right to some type of notice before any questioning by school authorities.  Petitioner's argument, in light of Goss v.  Lopez, 419 U.S.  565, 582 (1975) is without merit.  Before Petitioner was questioned, she voluntarily admitted her conduct to the band director, and Petitioner knew that her admission was to be related to Respondent's administrators.  Tr.  1-044-45, 096-97.  She testified that she knew there was a possibility that she might be punished for drinking beer.  Tr.  1-070.  In addition, "where students admit the misconduct with which they are charged, the function of procedural protections in insuring a fair and reliable determination of the issue of `guilt' is not essential." Ector County Independent School District v.  Hopkins, 518 S.W.2d 576, 581 (Tex.  Civ.  App.  - El Paso 1975, no writ).  Moreover, there is no authority which would require prior warning of the possible consequences.

The second due process issue presented by Petitioner concerns whether she received a fair hearing.  Petitioner complains that her absence at the Board hearing rendered the hearing patently unfair.  Petitioner's parents, however, were present, and they had instructed Petitioner to stay at home in case her presence might be required at some point during the hearing.  Tr.  1-123-25.  There is no evidence that Respondent prevented Petitioner's attendance or that they hampered, in any way, Petitioner's parents' ability to testify in their daughter's behalf.

The remaining issues concern whether Petitioner was permitted to present a mitigative argument and, alternatively, whether Respondent was required to consider mitigating facts in assessing her guilt or punishment.  There is no evidence that Respondent prohibited Petitioner's parents from presenting argument that might weigh in mitigation; nor is there authority which would require Respondent to consider or weigh mitigative arguments.  Moreover, where there exists a reasonable basis for the punishment imposed, "it is not the role of the [Commissioner] to set aside decisions of school administrators which the [Commissioner] may view as lacking in a basis in wisdom or compassion." Galveston Independent School District v.  Boothe, 590 S.W.2d at 557.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Respondent's policy referenced in the aforementioned Findings of Fact as applied to Petitioner's conduct is an appropriate and lawful exercise of its discretionary powers vested pursuant to Tex.  Educ.  Code Ann.  §23.26 (Vernon 1972).

2.  When Petitioner hung the football game posters on October 22, 1981, she was participating in a school-sponsored function and was "under the jurisdiction of school authorities" within the meaning of Respondent's alcohol use policy.

3.  On October 23, 1981, Petitioner was in possession of an alcoholic beverage in violation of Respondent's alcohol use policy.

4.  There is no evidence to support Petitioner's allegations that she was deprived of her due process rights to proper notice of the charges against her and an opportunity for a fair and impartial hearing.

5.  Respondent's action of November 10, 1981, to suspend Petitioner was not arbitrary, capricious, or in violation of law.

6.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 24th day of Sept., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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