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This matter concerns an alleged violation of Principle 3, Standard 3 of the Code of Ethics and Professional Practices.  Following a hearing on April 16 and 17, 1984, the Commission issued a Majority Decision Report finding Respondent in violation of Principle 3 of the Code and recommending the issuance of a letter of warning.  I hereby reverse the finding and dismiss the complaint.  The Commissioner has no authority to recommend a letter of warning and the matter may be disposed of on that basis.  However, since yet another panel of the Commission appears to have no appreciation whatsoever of the nature and gravity of their function, an analysis of the Report is appropriate.

Principle III and Standard 3 thereof provide:

The Texas educator, in exemplifying ethical relations with colleagues, shall accord just and equitable treatment to all members of the profession.

3. The educator shall adhere to written local school board policies and legal statutes regarding dismissal.

Respondent was notified that jurisdiction was based upon the Standard of the Principle; however, the Commission elected to proceed on the basis of the Principle alone, over Respondent's objection.  Respondent raises numerous challenges to the Commission's action, including claims that the Commission could not proceed based upon the Principle alone and that the proceeding was flawed by the failure of the Commission to postpone the hearing upon the expansion of the charges.  I disagree with Respondent's argument that the Principle alone may never support a finding of a violation since the Principle itself was separately voted upon at the time of adoption of the Code.  However, it should be noted that a general statement such as the Principle cannot support a finding of a violation except in the most extreme of circumstances, and certainly not in this case.

I agree that the Commission abused basic considerations of fairness by failing to postpone the hearing when it decided to expand the scope of its inquest from the narrow Standard to the broader Principle.  Respondent should have been permitted additional time to prepare for the more general charge.  However, since the Commission is advisory only, this abuse might not suffice as cause to reject its recommendation.

The recommendation itself serves as such cause for it provides its own refutation.  The panel found that Respondent investigated the accounts managed by Petitioner.  No doubt he did.  But the panel's conclusions from that point forward totally fail to support its finding.  In Respondent's favor the panel found that he was

in fact, acting within school board policy in conducting the investigations; that, as principal of Milby High School, he acted within his professional responsibilities in seeking information regarding the handling of materials belonging to the district and in determining whether Mr. David was conducting the affairs of his shop in conformance with district policies.

Nevertheless, the panel found fault with Respondent's actions as follows:

[Respondent's investigations] could reasonably have seemed to Mr. Davis to be reprisals and harassment steming from his earlier exoneration of all charges in the school district hearing.

It may be noted that whether something may "reasonably have seemed" to be harassment is clearly not a finding of harassment and is largely immaterial to the issue before the panel.

There are . . . indications . . . that Mr. Brinkley may, in fact, have been negligent in his responsibility to `accord just and equitable treatment' to all of his vocational shop teachers by not attempting to determine if Mr. Davis was, in fact, conducting his shop affairs in a manner different from his prior usual and ordinary practice, or in a manner different from that practiced by other shop teachers with similar responsibilities.  While his behavior may have been professionally justifiable in other respects, he might reasonably have sought a broader base of information than that relating to one shop teacher. . . .

This statement is the crux of the panel's conclusion.  It is also rather amazing.  First, to conclude that someone "may, in fact, have been negligent" and "might reasonably" have done something different is a far cry from finding that person guilty of unprofessional conduct.  The business of the Commission is not to second guess questions of judgment, it is to determine whether serious misconduct has occurred.  Second, it is ridiculous to suggest that an administrator should limit his inquiry of the handling of school funds to issues of whether "everyone does it this way" or "it's always been done this way." The fact is that Respondent discovered a low balance in a fund maintained by Petitioner and reasonably believed that the matter required investigation.  To have failed to investigate all shop accounts is simply not an unprofessional practice and does not fail to "accord just and equitable treatment." One does not have to treat employees in different circumstances in the same manner under this Principle.  The panel's conclusion is analogous to finding a violation of the Principle where an administrator recommends for non-renewal only those employees for whom there exists cause for such action.  The Commission did not even find that Respondent's conclusion that the status of Petitioner's account warranted examination was an error of judgment, much less that this conclusion stemmed from the type of bias that would support a finding of a violation of the Code of Ethics and Professional Practices.  Accordingly, the Commission's finding of a violation must be REVERSED.

This complaint is hereby ordered DISMISSED.

SIGNED AND ENTERED the  31st  day of  Oct  , 1984.

_____________________________

RAYMON L. BYNUM
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