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DECISION OF THE COMMISSIONER
Statement of the Case
Archie Moreno, Petitioner, appeals the decision of the El Paso Independent School District (EPISD) Board of Trustees, made on October 13, 1981, to deny Petitioner's grievance concerning salary.  A hearing was held on January 18, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner appeared represented by Ms.  Evelina Ortega, Attorney at Law, El Paso, Texas.  Respondent appeared represented by Sam Sparks, of Grambling, Mounce, Sims, Galatzan & Harris, Attorneys at Law, El Paso, Texas.

On July 23, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and that exceptions to the proposal were filed by the Petitioner on August 24, 1982.  No exceptions to the proposal were filed by Respondent.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

In 1973 Petitioner was employed by EPISD in a position called "Field Worker." His duties included student and parent counseling, locating truants, conducting alien and other non-resident investigations, and reporting from his investigations to the school administration.

EPISD, when seeking new employees, or announcing available employment opportunities, publishes a notice called "Ad Com," which is available to all employees and the public.  In November 1978, EPISD published in "Ad Com" a notice that it would employ a "Chief Field Worker, Pay Grade 3C, 230 days." The duties of this job were listed as "[s]upervising and coordinating efforts of field workers." Petitioner applied for this position by letter to the personnel department.  Petitioner also orally announced his intentions to Charles F.  Hart, Jr., his supervisor and the supervisor of the announced position.

Petitioner testified that he was advised by Hart that he had been selected for the advertised position in January 1979.  This testimony is corroborated by the testimony of Petitioner's co-workers, who testified that Hart announced his selection of Petitioner as Chief Field Worker at a monthly staff meeting.  Nevertheless, Petitioner has never been paid at salary level 3C.

Hart testified at the hearing before the Agency that Petitioner has never been entitled to a level "3C" salary, that Petitioner had merely received a lateral transfer with no change in pay or title.  Petitioner, on the other hand, testified that Hart repeatedly informed him that the pay raise due Petitioner was being held up for a variety of reasons.  According to Petitioner, Hart first informed him that the then retiring superintendent was holding up his wage increase; later, he stated that "personnel" was causing the delay.

In September 1979, Petitioner discussed the matter with Ron McLeod, newly appointed superintendent of EPISD.  McLeod conducted an investigation which resulted in Petitioner being granted a pay increase from "2A" to "2B" and classified as "Head Field Worker." Petitioner, however, continued to press for a salary increase to pay grade "3C," which he thought he deserved from having been awarded the position of Chief Field Worker in January 1979.

In September 1980, Petitioner again conferred with McLeod, asserting that he had been assigned additional duties during the 1979-80 school year.  The superintendent referred Petitioner to his supervisors, stating that they would have to initiate and recommend a salary increase.

At the beginning of the 1981-82 school year, Petitioner signed his salary notification under protest, stating that he would file a grievance regarding his salary.

On August 31, 1981, Petitioner filed a grievance concerning this salary dispute with his supervisor, Charles Hart.  On October 13, 1981, the grievance was not considered by the EPISD Board of Trustees, because it was determined to be not timely and to not concern a grievable matter.  On October 26, 1981, Petitioner filed notice of appeal to the State Commissioner of Education.

Discussion
Pursuant to Tex.  Admin.  Code §61.231(b)(1) (McGraw-Hill 1981), "[i]n grievances or controversies involving administrative actions or problems of school districts, aggrieved parties should be afforded a full hearing before the board of trustees of the district, provided request in writing has been timely filed by [the] aggrieved party .  .  .  as prescribed in §157.43 of this title." Read in conjunction with Section 61.231(b)(1), Section 157.43 provides that, to be considered timely, the request must be made within thirty days after the complained of action or failure to act.

In the present case, Petitioner had the right to bring his action within thirty days of receiving his first paycheck which he alleges should have reflected his raise to pay grade "3C." If Petitioner is given the benefit of every doubt concerning the law and the facts applicable to this case, it can conceivably be concluded that the thirty days did not run against him while the Board of Trustees' representatives were encouraging him to believe that the matter might be resolved informally.  However, in September 1980, Superintendent McLeod made it clear to Petitioner that he (the superintendent) would take no further action on the matter, stating that any salary increase would have to be initiated and recommended by Petitioner's supervisor.  At this point, Petitioner should have been aware that the school board's highest ranking representative had rejected Petitioner's position that he had already been appointed to a pay grade "3C" position and was already entitled to a level "3C" salary.

The latest date, therefore, in which Petitioner's grievance should have arguably been filed was during October 1980.  The Board of Trustees did not act erroneously in denying Petitioner a grievance hearing in October 1981.

In his exceptions to the Hearing Officer's Proposal for Decision, Petitioner states that "Petitioner was wronged in February, 1979, and that wrong has been compounded with every subsequent erroneous paycheck.  Since the wrong is continuing, the grievance is timely." The action complained of, however, (the decision not to place Petitioner at pay grade "3C") occurred once - - in early 1979.  The fact that the effects of that decision have been reflected in every paycheck received by Petitioner subsequent to that date does not give Petitioner the right to wait indefinitely before grieving the action.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law.

1.  Because Petitioner's grievance was not timely filed, the Board of Trustees of the El Paso Independent School District acted properly in refusing to hear his grievance.

2.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 1st day of Nov., 1982.

___________________________

RAYMON L.  BYNUM
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