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DECISION OF THE COMMISSIONER
Statement of the Case
Dick Swenson, Petitioner, brings this appeal from a decision of the Board of Trustees of the Beaumont Independent School District, Respondent, refusing to hear a grievance filed by him concerning the district's failure to include supplemental income in his paycheck during the 1983-84 school year as compensation for Petitioner using his scheduled conference period for instruction of athletics.

In its Response to Petitioner's Petition for Review, the school district alleges as an affirmative defense that the State Commissioner of Education lacks jurisdiction to consider the Petition for Review, inasmuch as Petitioner failed to timely pursue his grievance pursuant to the district's policy.  A hearing was scheduled for March 25, 1985 to consider that issue and, if necessary, the merits of the case.  The parties subsequently agreed to submit briefs on the issue of timeliness in lieu of a hearing.

Petitioner is represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Tanner T.  Hunt, Attorney at Law, Beaumont, Texas.  The Hearing Officer appointed by the State Commissioner of Education is Mark W.  Robinett.

On June 18, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 18, 1985.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

(1) Petitioner's Petition for Review reads, in pertinent part, as follows:

*        *        *

6. During the 1983-84 school year, Petitioner's scheduled conference period was used for instruction of athletics.  Respondent's past practice was that in such a situation, the teacher or coach was paid an extra supplement to compensate for the loss of the scheduled conference period.  Petitioner was not paid the supplement.

7. Petitioner had an informal meeting with Principal Allardyce concerning the conference period on May 14, 1984.  Respondent's reaction was to remove Petitioner's coaching duties for the remaining 2 weeks of the year.

8. Petitioner filed a formal grievance and processed it through the first two steps of the grievance procedure.  Exhibit A and B.

9. On May 29, 1984, Superintendent O.  C.  Taylor denied the grievance.  Exhibit C.  Petitioner did not process the grievance further at that time.

10. On August 24, 1984, Petitioner received his final paycheck and noted that it still did not include the cash supplement normally paid teachers or coaches who have instruction during their scheduled conference period.  On August 28, 1984, Petitioner, through his TSTA representative Ed Chang, filed a formal grievance over the respondent's continuing action of denying him the supplement.  Exhibit D.

11. Respondent answered first with the reply that "The Principal is not authorized to grant compensation to district personnel." Exhibit E.  On October 24, 1984, Respondent declined to consider the grievance because the earlier grievance (May 1984) was not processed in a timely fashion.  Exhibit F.

C. Petitioner wishes to pursue his grievance concerning wages, hours of work and conditions of work.

(2) It is undisputed that school district policy No.  4020 provides, in pertinent part, as follows:

*        *        *

ARTICLE III.  TIME LIMITS

A. Since it is important that grievances be processed as rapidly as possible, the number of days indicated at each level should be considered as a maximum and every effort should be made to expedite the process.  The time limits specified may, however, be extended by mutual agreement in writing.

*        *        *

C. If a teacher does not file a grievance in writing to the appropriate principal as provided herein within ten (10) days after the teacher knew or should have known of the act or condition on which the grievance is based, the grievance shall be considered as waived.

*        *        *

ARTICLE V.  FORMAL PROCEDURES

*        *        *

C.  Level Three: Impartial Arbitration
1) If the aggrieved person is not satisfied with the disposition of his grievance at Level Two, or if no decision has been rendered within ten (10) days after he has first met with the Superintendent and/or his representatives, he may within five (5) days after a decision by the Superintendent or his representatives or fifteen (15) days after he has first met with the Superintendent and/or his representatives, whichever is sooner, request in writing to the President of the Board that his grievance be submitted to arbitration.

*        *        *

4) If no action is taken within thirty (30) days after the making of the decision by the arbitrators, the matter shall be considered closed and no further action taken hereunder.

Discussion
Petitioner requests that the State Commissioner of Education order the school district to hear his grievance.  For the purpose of this discussion, the facts alleged by Petitioner in his Petition for Review will be taken as true.

Petitioner concedes that he failed to appeal the superintendent's decision on May 29, 1984, denying his grievance, by requesting that his grievance be submitted to impartial arbitration.  He did, however, file a new grievance on August 24, 1984, on the basis that his final paycheck did not include the money he had claimed he was entitled to in his previous grievance.

The school district's position is that Petitioner was given a full opportunity to pursue his grievance in May 1984, and that, pursuant to Board policy, his right to pursue the matter further ended when he failed to timely request the impartial arbitration procedures provided at level three.  Petitioner counters that the district's failure to pay him the supplement to which he alleges he was entitled was a "continuing violation" which could properly be raised anew every time he received a paycheck which failed to include such supplement.

A discussion of the "continuing violation" principle is contained in a case cited by Petitioner, Perez v.  Laredo Junior College, 709 F.2d 731 (5th Cir.  1983).  In that case, Mr.  Perez, a faculty member of Laredo Junior College, requested additional compensation pursuant to the college's policy of granting a salary increase when a faculty member received a doctorate.  His request was denied in 1978 because his doctoral degree was in educational administration rather than mathematics (his teaching field).  In 1982, he filed an action in federal district court complaining of the college's refusal to increase his pay.

The Court held that Perez's equal protection claim (i.e., that "other faculty members of Laredo Junior College, similarly situated, have been compensated for doctoral degrees outside their areas") alleged a continuing violation.  At the same time, the court held that his other four claims did not; i.e., that the denial of additional pay was (1) arbitrary and in violation of his right to due process of law and was a malicious act; (2) the result of retaliation for his exercise of first amendment rights; (3) a breach of contract; and (4) a violation of the ex post facto provisions of the federal and state constitutions.  These four contentions, the court decided, even if true, represented single acts or events, and the fact that the damages, loss of pay, resulting from such single events, might continue, the wrongful act itself, the denial of the claim for pay, did not.

In the present case, Petitioner alleges in his petition only that Respondent's past practice was to give supplemental pay to compensate for the loss of the scheduled conference period.  Petitioner's pleadings do not allege the type of violation found to be continuing in Perez; i.e., that others similarly situated were compensated with supplemental pay for the loss of their conference period during the 1983-84 school year.  However, even if a liberal reading of his pleadings were to result in the conclusion that he had raised such a claim, it would still, under the circumstances pled, not support a finding of a "continuing violation." His claim that he was denied supplemental pay through May 14, 1984 was resolved, correctly or incorrectly, by his grievance filed in May 1984.  After May 14, 1984, he received his full conference period; thus, there was no arguable violation after that date for him to raise in a new grievance in August 1984.

In conclusion, Petitioner had a full opportunity in May 1984 to pursue his complaint about the alleged wrongful treatment he had received to that date.  The school district's grievance policies clearly advise the district's employees of the importance it places on the rapid resolution of grievances.  The Board of Trustees' decision to not consider a grievance in October 1984 which had been denied at level two in May by the superintendent and not pursued thereafter by the teacher until August was, therefore, proper.

Exceptions to Proposal for Decision
In his exceptions to the Hearing Officer's Proposal for Decision, Petitioner asserts that the school district's decision to find his grievance untimely could not be made without considering the reasons for his delay in filing.  In support of this contention, Petitioner cites Fitts v.  Beaumont, 688 S.W.2d 182, 184 (Tex.  App.  - - Beaumont 1985, writ ref'd n.r.e.).  He also alleges that good cause existed for his delay, inasmuch as (1) on May 31, 1984, he requested in writing a "Level II superintendent's grievance conference," and, (2) after receiving no response to that request, he requested, in writing, that his grievance be moved to Level Three for impartial arbitration on July 18, 1985.

The principle that the district should consider the reasons for a party missing its time lines is sound.  The problem with applying that principle at this point in this proceeding is that nothing in the record submitted to the Commissioner indicates that Petitioner ever attempted to explain the reason for his delay in requesting a Level Three grievance to the Board of Trustees.  Because the Board was not given an opportunity to determine whether good cause existed for the delay, that issue may not be considered by the Commissioner.  Beaumont ISD v.  Windsor Drive Petitioners, No.  150-R6-684, pp.  7-8 (Comm.  Educ., July 1985).  In addition, 19 Tex.  Admin.  Code §157.60(c) reads, in its entirety, as follows: "In the absence of good cause, no issue may be raised for the first time in a party's exceptions to the proposal for decision." Petitioner did not raise the issue of "good cause" in the proceedings before the Commissioner prior to filing his exceptions to the Proposal for Decision.  Rather, his Petition for Review merely stated, in paragraph 9, that, after his grievance was denied by the superintendent on May 29, 1985, he "did not process the grievance further at that time."

In short, Petitioner's claim that the Board of Trustees should have considered whether he had good cause for his failure to meet the district's time lines has not been properly preserved for the Commissioner's consideration.  The merits of that claim will not, therefore, be addressed.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The school district's failure to include in Petitioner's August paycheck supplemental pay for the loss of his conference period through May 14, 1984 was an effect of a single act - - i.e., the denial of his grievance on May 29, 1984 - - and not a violation of any sort in and of itself.

2.  To the extent, if any, that Petitioner's pleadings raise an equal protection claim, any denial of equal protection ended on May 14, 1984, when his full conference period was restored.

3.  Petitioner's grievance filed in August 1984 was a mere reassertion of his grievance that had been resolved in May 1984.

4.  The Board of Trustees' decision to not hear Petitioner's grievance on the basis that it was not pursued in a timely manner pursuant to Policy No.  4020 was not arbitrary, capricious, unlawful, or in any other way improper.

5.  Because Petitioner failed to timely pursue his grievance, the merits of his claim need not be reached.

6.  Petitioner's claim that he had good cause for failing to timely pursue his grievance was not raised before the Board of Trustees or the Hearing Officer, and, thus, was not preserved for the Commissioner's review.

7.  Petitioner's appeal should be DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 26th day of August, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after a review of the record, it is hereby

ORDERED that Petitioner's Motion for Rehearing be DENIED.

SIGNED AND ENTERED the 8th day of October, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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