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I.

Statement of the Case
Petitioner now twenty years old is enrolled at the Walden Resource Center in Silver Springs, Maryland.  While eighteen and nineteen years of age, she was at Respondent Independent School District (R.I.S.D.).

Petitioner argues that the Respondent did not provide her with an appropriate vocational education program and thereby deprived her of a free appropriate public education.  Petitioner argues further that because of the alleged inappropriateness it was necessary for the parents of Petitioner and for Petitioner to unilaterally select and enroll Petitioner in a private placement, and that Respondent should pay for the same.  Petitioner asks for a finding that Respondent program for Petitioner was inappropriate and further asks that Respondent be ordered to pay for the unilateral placement.

Petitioner brings this action by her next friend, her father, pursuant to The Education for All Handicapped Children Act of 1975 (EAHCA, 20 U.S.C. Sec. 1401 et seq).

The request for hearing was received by the hearing officer in March, 1984.  A hearing date was originally set for March 29, 1984, and several continuances were granted to the parties and by agreement the case came on for hearing on October 15, 1984.  The trial proceeded on the 15th, 16th, 17th, and 18th days of October, 1984.  The parties requested time to present post-hearing briefs, and each party made several requests to extend the date for filing the same.  The last post-hearing brief was filed in May, 1985.

Following the filing of post-hearing briefs, the Petitioner filed various motions, the last of which was filed on August 12, 1985, to supplement the record in this cause.  On August 26, 1985, Respondent filed its response to Petitioner's motion to supplement the record.

II.

Findings of Fact
1. Petitioner's father resides in Dallas, Texas in the geographical district served by Richardson Independent School District (R.I.S.D.).  I-27,28.

2. He has so resided since August 1, 1978.  I-28.

3. Petitioner's father and mother have a second residence in the District of Columbia.  I-28.

4. They have had their said second residence since April 1, 1984, when they placed Linda B. in the Walden Resource rehabilitation center in Silver Springs, Maryland.  I-31,34.

5. Walden Resource is a rehabilitation center and not a school.  I-11,34.  It is a private, non-profit agency offering comprehensive services to learning-disabled young adults.  (Kline deposition p. 7-8)

6. Linda was born in Chicago, Illinois and moved to a suburb of Philadelphia, Pa. when she was 3 months of age.  I-29.

7. She was born on June 8, 1965, and she is now twenty years of age.  I-29.

8. Linda lived with her family in Pennsylvania until the age of five.  Her problems became manifest early on--especially when speech began.  I-36.

9. She started her early kindergarten in Pennsylvania.  I-29.

10. The family moved to Little Rock, Arkansas when Linda was five.  In Little Rock, Linda attended three different schools-The Anthony School for a year, the Therapeutic Day School (TDS) (at the University of Arkansas) for four years and a private school known as Prep.  The latter two schools were specially designed to address Linda's learning disablement.  TDS from all appearances was a suitable program for Linda, but it was only a four-year program.  The last school year at Prep was considered by Linda's father to be a disaster.  I-81.

11. During Linda's school year at Prep, her parents investigated other programs and placements, and they obtained extensive evaluations.  I-83.  Based on the same, the parents selected a residential boarding school in Lake Wales, Florida named the Vanguard School.  Vanguard specialized in addressing the problems of the learning disabled.  I-84,85,86,88.

12. Linda entered the Vanguard School when she was twelve years old (I-87) in the fall of 1977.  (I-81).

13. In the summer of 1977 and in subsequent summers of 1978-1980, Linda attended four-to-eight weeks of summer camp at Camp Wagonwheel in Kaufman, Texas. The camp is designed to provide an educational and social program for the learning-disabled.  I-91.

14. Linda remained at the Vanguard school in Florida from September 77 to May 82.  In August, 1978, Linda's parents moved to Dallas to the geographical area served by the Respondent.  I-100.

15. In August, 1978, Petitioner's parents made initial contact with RISD concerning their programs that may be available for Linda (I-101,102).  The parents at that time unilaterally chose to not change Linda from the Vanguard school placement to the Respondent school district.  I-102.  Said decision that Linda remain at Vanguard after the parent's move to Respondent's district was not made by or participated in by the Respondent.  Respondent had no real opportunity to provide an education for Linda from 1978 until she was enrolled in RISD in the fall of 1982.

16. Linda was moved from Vanguard in 1982 because she was "plateauing" i.e., she was not improving sufficiently in her academics (I-104), and the program was offering work experience and vocational training deemed to be insufficient by Petitioner's parents.  (I-104).

17. At the time Linda left Vanguard, she was almost seventeen (I-105).  Her speech problem had worsened over the years.  (I-105) She stammered badly when in an excitable, non-comfortable state; but when unstressed her speech was conversational.

18. When departing from Vanguard she was able to read and write as she had been since normal acquisition age, but she hadn't progressed in her ability.  I-106.  At Vanguard she had made some progress in hand-eye coordination.  During her Vanguard years she had her "lazy eye" surgically corrected.

19. At the age of seventeen Linda was very significantly behind her chronological peers in normal academic areas.  (I-112).

20. In January of 1982, Linda's parents decided to remove her from Vanguard and at that time they investigated and considered many alternative educational placements, one of which was RISD (I-114).

21. Linda is Learning Disabled, Speech Handicapped and other Health Impaired.  I-367.

22. At birth Linda was the second born of fraternal twins.  She weighed two pounds, ten-twelve ounces.  She was in an incubator for five or six weeks.  It is believed that oxygen deprivation at birth or in utero malnourishment caused most of her present problems (Dr. Linders deposition).  I-35.

23. In terms of general health Linda is healthy (I-36); however she does suffer from seizures, poor hand-eye coordination, speech difficulties, and poor reading skills.  Petitioner has a long history of "partial complex seizures", a disorder that will be life-long.  The seizures make Linda dizzy and confused with the possibility of causing loss of consciousness.  She is on a daily regimen of several anticonvulsant medications that have been monitored over the years by pediatric neurologists.  Without the medication she would have seizures all day long.  With the medication she is intermittently intoxicated, drowsy and lethargic.  The medication has an adverse influence on her ability to learn; however it is better that she have the medication than the seizures.

23. Linda has an immediate family of four; her father, mother and twin-sister.  Her father and mother are both highly educated and successful in their professional endeavors.  Her father is all-but-dissertation-qualified in a doctoral program from a major university in Psychology.  He heads his own "electronic informational" company, as well as being a vice-president in another company based in Virgina.  Her mother has a graduate degree, and she is a mathematician/analyst/consultant with a large computer corporation.

24. The parents have used their skills and abilities in attempts since Linda's birth to place her in a milieu that they hoped and trusted would be most beneficial.

25. The parents have the intellectual wherewithal to understand the nature of Linda's needs and the said wherewithal to have been able to investigate many alternative educational placements for Linda.

26. Linda's twin has received the relative abilities of her parents.  She has performed well with honors thoughout her life and into college.

27. In making their placement decision for Linda, the parents contacted RISD in Spring of 1982.  I-118.  RISD convened an Admissions, Review and Dismissal (ARD) Meeting.  The parents at that time were expressing a request for an education that would contain a solidly practical vocational program that would have a goal of independent functioning by Linda.  From the spring meetings of April, 1982, the parents were enthusiastic in their belief that RISD was going to place Linda in a special district-wide class formed for students with unusually difficult learning-disability problems, and that the district was going to strictly supervise an almost daily, off-campus afternoon job in the Spring of 1983.  It was the parents' belief that RISD had represented to them that the class in which Linda would be enrolled had only one student in the previous year, and that RISD would place a very heavy emphasis on getting Linda ready for the work force.  I-120.

28. Linda's parents were pleased with the Spring, 1982, ARD Meeting with RISD and with what would be provided beginning in the fall of 1982.  I-125.

29. In the Summer of 1982 Linda attended the Wagon Wheel camp again.  Preparatory to entry at RISD in August, 1982, Linda attended a two-week evaluation program at a Garland, Texas facility conducted by the Texas Rehabilitation Commission.  I-126-127.

30. Linda's father was not impressed with the Garland facility to say the least.  He misidentified it as being a facility of the Texas Rehabilitation Commission.  He believed that the emphasis was totally on "make work" and that the work was of such a low order as to be degrading; (I-128,129) and that the work was not designed to teach job skills.  I-129.  He does not, however, equate the Garland facility with RISD nor does he consider its reports to have had any impact upon RISD.  I-130,131.

31. On August 9, 1982 prior to entry at RISD, Linda had another A.R.D. (P's #9, I-131).  At that ARD, the attendees reportedly just agreed to put into effect what had been decided in the Spring ARD of 1982.

32. In the fall of 1982, Linda's education began at R.I.S.D. and for the fall semester, with the full concurrence of her parents, her vocational needs were not addressed.  I-138 The parties agreed that, for that semester, work on speech problems and orientation to the school and the surroundings would be of higher priority.  I-138.

33. In the Spring of 1983, Petitioner expected greater efforts by the school in getting Linda placed in a real work setting.  (I-140) RISD did provide Linda with a part-time job in the school office which primarily focused on duties of message deliveries around the school and some xeroxing.  Richardson Independent School District in addition tried an abortive one-day placement in the school library.  The latter was inappropriate due to Linda's reading difficulties.  I-138, 139, 140.  Petitioner's parents assessed the office "job" or "assignment" as sorely insufficient and not constituting vocational training.  Her father characterized it as mere delivery service that would serve as vocational training only for a pigeon.  I-145.

34. By the end of the Spring, 1983 semester, Petitioner's believed that Linda had not received sufficient vocational training (I-145) and they again began consideration of alternative placements.  Notwithstanding their considerations, Petitioners re-enrolled Linda in RISD for the fall of 1983.  I-146.

35. At the fall of 1983 ARD meeting, the parent expressed to RISD that he did not think that Linda was receiving vocational training of any significant value.  I-147

36. In the summer of 1983 and continuing in the succeeding fall, Petitioner began looking for alternate educational placements.

37. For the fall of 1983 and spring of 1984, Petitioner's individual education program consisted of a vocational skills class, a vocational adjustment class, and speech therapy.

38. Throughout the fall of 1983, Petitioner contended that the vocational education was inadequate because it lacked the off-campus job training.

39. Beginning in November, 1983, Petitioner began asking Respondent to fund the educational placement of Petitioner at the Walden Resource Center, although Petitioner's actual placement at the latter did not occur until April, 1984.

40. The Respondent school district maintained that it was providing Petitioner with a free appropriate public education.  Respondent maintained that its program was appropriate and that its vocational training was consistent with Petitioner's abilities and development.

41. In the fall of 1983 and spring of 1984, all of Petitioner's educational program was vocationally oriented.  The math courses were designed to relate to getting Petitioner ready for the job market.  So was all of the other academic subjects.

42. Respondent's instruction to Petitioner included:

a. training in banking-Respondent's teachers took Petitioner to a bank where she opened a checking account.  She was taught how to write checks, balance checkbooks, keep balances, make deposits, and pay monthly bills.

b. training in getting jobs-Petitioner in her vocational class was taught the underlying skills necessary to complete job applications and how to complete the same.  She was taught expected job behaviors and familiarity with newspapers.

c. training in knowledge of the community-she was taken on field trips, to post offices, restaurants, etc., and taught bus-taking abilities, instructed in eating out, menu-reading and ordering, instructed in making change from currency;

d. training in academics;

e. speech therapy;

f. training in computer familiarity;

g. in-school on-the-job training as a messenger in the school's office;

h. a job interview as a child-care worker at a church day care center;

i. another in-school, on-the-job training as a piece-meal "assembly-line-type" worker putting together computer relay switches for a contract job with the 3-M Corporation.  The father of Petitioner did not know that his daughter was involved in this and upon learning of same at the hearing, he certainly had no objection.

43. Petitioner made meaningful educational progress in the programs afforded her by Richardson Independent School District in 1982-1983 and in 1983-1984.

44. Petitioner educationally benefited from her program at Richardson Independent School District until she was unilaterally moved by her parents.

45. Petitioner's educational benefit and progress at Richardson Independent School District was both academically and vocationally beneficial.

46. Petitioner did not socially regress at Richardson Independent School District.

47. Petitioner did not academically regress at Richardson Independent School District.

48. Petitioner was not job-ready when she left the Vanguard School for Richardson Independent School District.

49. Petitioner was not job-ready when she entered Richardson Independent School District, in September of 1983, or when she left Richardson School District in March, 1984.

50. Petitioner was not job-ready as of mid-October, 1984 after she had been placed at Walden for greater than one-half of a year.

51. Petitioner was in need of an intensive vocational education when she entered Richardson Independent School District.

52. Richardson Independent School District provided an intensive and appropriate vocational education to Petitioner.

53. The vocational education provided by Respondent was responsive and related to the Petitioner's abilities and needs.

54. One of the reasons Petitioner was moved from Richardson Independent School District was because her parents, or at least her father, believed that the inclusion of their learning-disabled daughter in a class where four of eight students were mentally retarded would negatively impair her education.  He contended that learning-disabled students become lazy and develop poor learning habits when mixed with mentally retarded students.

55. The evidence does not support any of Petitioner's contentions that Petitioner's associations in class with mentally retarded students proximately caused any negative impact upon the Petitioner.

56. The evidence does not support Petitioner's generalized hypothesis that the association of learning disabled and mentally retarded students in the same class has any negative impact upon the learning disabled.

57. The evidence does not support Petitioner's generalized hypothesis that lazy learning habits can be derived from mentally retarded students any more so than from regular education students.

58. The evidence does not support Petitioner's generalized hypothesis that any particular attitude toward learning is applicable to mentally retarded students.  The evidence does support the "snow-flake theory" that no two children's needs, abilities, emotional strengths and attitudes are the same.

59. The evidence does support that generalizations based on classifications of human beings are highly suspect.

60. Richardson Independent School District did not bruise the appropriateness of Petitioner's educational needs by placing her in a class that contained mentally retarded students.

61. Petitioner was placed by her parents in a private placement for five years before entrance into Richardson Independent School District in a school for strictly learning disabled students where none were mentally retarded.  After she was removed from Richardson Independent School District, Petitioner was again placed in a private facility where no mentally retarded students were enrolled.  When Petitioners decided to move from their prior placement, they were under the impression that the class that Petitioner would be placed in at Richardson Independent School District had only one orthopedically-handicapped child in it the year before and that it would be similarly populated the next year.  The Petitioners were disappointed by the student body constituency make-up of the class in which Richardson Independent School District placed Linda.

62. Any finding of fact heretofore made which also constitutes a conclusion of law is hereby adopted as a conclusion of law.

Conclusions of Law

Petitioner was entitled to a free appropriate public education from Respondent at least from September, 1982 to March 30, 1984, and Petitioner received the same from Respondent during that period of time.

1. The program provided by Walden Resource, Inc. is not required in order to provide a free appropriate public education for Linda B., the Petitioner herein.

2. Linda B. is not entitled to reimbursement for funds expended for tuition and other expenses during the time Linda B. was and is enrolled at Walden Resource, Inc.

3. Any conclusion of law heretofore made which also constitutes a finding of fact is adopted as a finding of fact.

Order

After due consideration of the evidence, briefs of counsel, and matter of record, it is hereby

ORDERED that the decision of the Admission, Review and Dismissal Committee be and the same is hereby affirmed, and that Petitioner, Linda B., be placed in the Richardson Independent School District in accordance with the findings of the Admission, Review and Dismissal Committee of the Richardson Independent School District and that the Petitioner's request for relief be, and in all things, DENIED.

IT IS FURTHER ORDERED that each party shall bear their own attorneys fees and costs.

SIGNED this the 11th day of October, 1985.

___________________________

Jed I. Oliver, Special

Education Hearing Officer

for the State of Texas

NOTICE TO THE PARTIES
Following the March 3, 1983 decision of the Court of Appeals, Third Supreme Judicial District of Texas at Austin, in Manor Independent School District v. Leachelle N., 647 S. W. 2d 70 (1983) and pursuant to the provisions of the Administrative Procedure and Texas Register Act, TEX. REV. CIV. STAT. ANN. art. 6252-13a (Supp. 1982), a timely motion for rehearing to the State special education hearing officer will be required in order to perfect an appeal from the hearing officer's decision to a State district court.  The parties should give particular attention to sections 16 and 19 of the Act, regarding finality of decisions and judicial review.
