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Statement of the Case
Tammie Elder, Bonita Davis, Charlotte Shauberger, and Delisa Molina, Petitioners, bring this appeal from the action of the Hardin Independent School District Board of Trustees, taken on November 2, 1981, to suspend each of the Petitioners.  A hearing was held on February 5, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners appeared represented by J.  C.  Zbranek, Attorney at Law, Liberty, Texas.  Respondent appeared represented by J.  Nixon Wheat, Attorney at Law, Liberty, Texas.

On September 28, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and further, that no exceptions were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

On October 20, 1981, Tammie Elder, Bonita Davis, Charlotte Shauberger and Delisa Molina, Petitioners, were students enrolled in Respondent's Hardin High School.

On October 20, 1981, Petitioners traveled to Liberty, Texas to contact businesses in Liberty regarding advertisements to appear in the Hardin High School yearbook.

Petitioners traveled to and from Liberty in an automobile driven and owned by Petitioner, Bonita Davis.

Each of the four Petitioners admitted they consumed Schlitz beer during, or just prior to, their return to Hardin High School.

Respondent's published student handbook contains the following policy:

ALCOHOL AND DRUG USE

No student shall knowingly possess, use, transmit, or be under the influence of any narcotic drug, hallucinogenic, amphetamine, barbiturate, marijuana, alcoholic beverage, or other intoxicant (as those terms are defined by law):

1.  On school grounds during any school term.

2.  Off school grounds at a school activity, function, or event.

A student who uses a drug authorized by a licensed physician through a prescription specifically for that student's use shall not be considered to have violated this rule.

Students who violate this policy shall be subject to appropriate disciplinary action.

Resp.  Ex.  1, p.  8.

After returning to school on October 20, 1981, Tammie Elder attended band practice.  The band director, Mr.  Hart, decided that Tammie had been drinking and dismissed her from band practice.  At the same time, the band director advised Tammie Elder that she would be excluded from continued participation in the school band.  At about 8:00 p.m.  on October 20, 1981, Mr.  Hart telephoned Mrs.  Janice Elder and informed her of the events that occurred during band practice.  Tr.  54.

On October 22, 1981, Bob Parker, the principal of Hardin High School, met with Tammie Elder and her parents, after which a summary suspension notice from all classes, school premises, and school functions until November 5, 1981 was delivered to her parents.

On the same date, Bob Parker also met with Charlotte Shauberger and her parents, after which a summary suspension notice from all classes, school premises and school functions until November 5, 1981 was delivered to her parents.

Also on October 22, 1981, Bob Parker met with Delisa Molina, after which a summary suspension notice from all classes, school premises and school functions until November 5, 1981 was delivered to her.  She delivered this notice to her mother, Lydia L.  Torreros, at Respondent's Board of Trustees meeting the same evening.  At that meeting, the suspension of the Petitioners was considered by the Board of Trustees, and the suspension period was reduced from ten to seven days.  A second hearing was held by the Board on November 2, 1981.  At this hearing, suspension from extracurricular activities for the remainder of the year and the seven day suspension from school was sustained.  Tr.  67.

Subsequent to November 5, 1981, Bonita Davis withdrew from Hardin High School.  Tr.  15.  No penalty or punishment imposed by Respondent is assessed upon Bonita Davis by the public school she now attends.  Tr.  18.  Also after November 5, 1981, Tammie Elder and Charlotte Shauberger participated in the "Honor Society" and enrolled in two office aide courses.  Tr.  27, 28, 47, 50.

In addition, Delisa Molina attended basketball games at Respondent's Hardin High School after November 5, 1981 and enrolled in three office aide courses.  Tr.  36.

Discussion
Petitioners' initial contention is that a summary suspension from school for ten days was imposed by the High School Principal, Bob Parker, and that Respondent is prevented by operation of its own policies from imposing, in addition to that suspension, a prohibition of more than ten days from extra-curricular activities, without first providing notice and a hearing with the due process requisites specified in Respondent's procedural policies.

In Goss v.  Lopez, 419 U.S.  565 (1975), the Supreme Court held that students facing a suspension of less than ten days must be given some kind of notice and afforded some kind of hearing.  Goss specifically excluded, however, a requirement that hearings in connection with short suspensions entail the right to counsel, or the right to confront, cross-examine and call witnesses, postulating that such procedures would overwhelm school administrators and destroy effective discipline.  Goss states, however, that the elementary rules of fair play must be heeded to ensure that constitutional rights are always protected regardless of the offense.

In this case, the informal hearings commenced with the band director's telephone call to the Elder family on the night of October 20, 1981.  This informal process continued through Principal Parker's conferences with the students who were present on October 21, 1981, and his conferences with the parents and students who were present on October 22, 1981.  This series of events is the informal "give and take between student and disciplinarian" that is contemplated by Goss.  Id.  at 584.

It is conceded that Principal Parker and Mr.  Hart may have failed to meet the only notice criteria expressed in Goss; i.e., "in being given an opportunity to explain his version of the facts at this discussion, the student [must] first be told what he is accused of doing and what the basis of the accusation is." Id.  at 582.  However, it is well settled in student discipline cases that a procedural defect in an initial hearing before school officials can be cured by subsequent hearings.  See Sullivan v.  Houston Independent School District, 475 F.2d 1071 (5th Cir.  1973).

In this case, Petitioners have offered no evidence that they were denied the opportunity to present all mitigating facts and circumstances at the hearings held by the Board of Trustees.  Any procedural defects in the making of Respondent's decision have been cured, and it is concluded that the suspensions imposed are procedurally lawful.

Remaining is the issue of whether the interest of these Petitioners in their right to participate in extra-curricular activities is a sufficient interest to invoke the jurisdiction of the Commissioner of Education.

The suspension orders furnished by Principal Parker after the series of conferences on October 21 and 22, 1981 are the only suspension orders received in evidence.  Not only are those notices silent on the matter of the alleged additional penalty, but parol testimony was repeatedly offered that Petitioners Elder, Shauberger and Molina continued to participate in extracurricular activities.

Petitioners are excluded from some extra-curricular activities in which they seek to participate, but that exclusion is not a property deprivation sufficient to invoke the protections of the Fourteenth Amendment, inasmuch as "property" interests are defined by State law, Bishop v.  Wood, 426 U.S.  341 (1976), and no Texas statute creates a right to participate in extra-curricular activities; nor was any evidence offered of any school district policy which would create such a right.

Tex.  Educ.  Code Ann.  §11.13 (Vernon 1972) empowers and authorizes the Commissioner of Education to hold a hearing and render a decision upon written notice of appeal from "any person aggrieved .  .  .  by actions or decisions of any board of trustees." (Emphasis added).  "In a legal sense, a person is aggrieved by an act when a legal right is invaded by the action complained of." Persky v.  Greever, 202 S.W.2d 303 (Tex.  Civ.  App.  - Ft.  Worth 1947, writ ref'd n.r.e.).  Because Petitioners have not demonstrated that they have a legal right to participate in extra-curricular activities, they are not "aggrieved" within the meaning of §11.13, and the Commissioner does not have jurisdiction to consider the matter.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner Bonita Davis's appeal is, in all things, moot and should be DISMISSED.

2.  The action taken to suspend Petitioners Tammie Elder, Charlotte Shauberger and Delisa Molina from all school functions, classes, and all school premises from October 21, 1981, to November 5, 1981 was entirely lawful and provided adequate protection of all statutory and constitutional rights of Petitioners to due process of law.

3.  The action taken by Respondent to exclude Petitioners from extra-curricular activities is not within the jurisdiction of the Commissioner of Education to review.

4.  The appeals of Tammie Elder, Charlotte Shauberger, and Delisa Molina should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED this 12th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM
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