DOCKET NO. 053-R8-1282
RICHARD E. MORGAN
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
LAMONT VEATCH, SUPERIN
§
TENDENT, ET AL.
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of NOVEMBER, 1983.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

___________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 27th day of June, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case

Petitioner, Richard E. Morgan, complains of Lamont Veatch, Superintendent; John Peck, Assistant Superintendent; and Bill Hayes, Douglas Whatley, Deryl Tapp, Weldon Gregg, and Neal Burnett, Trustees of Plainview Independent School District, pertaining to a decision of Plainview Independent School District's Board of Trustees to purchase certain educational equipment.  The named respondents filed a Motion for Summary Dismissal on the basis that the Commissioner of Education does not have jurisdiction to render a decision in this matter.  The parties waived the right to oral argument.  This case was assigned to Mark Robinett for the purpose of issuing a Proposal for Decision and preparing such other documents as may be necessary.

On May 6, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  The record reflects that a copy of the Proposal for Decision was received by all parties, that exceptions to the proposal were filed by Petitioner, and replies to the exceptions were filed by Respondent.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that, at the time this appeal was filed, Petitioner was a member of Plainview ISD's Board of Trustees.

2. Petitioner alleges that Tex. Educ. Code Ann. §21.901(a) has been violated by the named respondents (Petition for Review, Pars. VI, IX, X).

3. Section 21.901(a) of the Texas Education Code provides that, except under circumstances not present in this case, "all contracts proposed to be made by any Texas public school board for the purchase of any personal property shall be submitted to competitive bidding when said property is valued at $5,000 or more."

4. Petitioner alleges that the school district circumvented the above statute by purchasing from Radio Shack computer equipment valued at approximately $40,000 without taking bids; the district allegedly accomplished this end by dividing the purchase into ten small purchases, with each purchase order for an amount less than $5,000.  (Petition for Review, Pars. V, VI).

5. Petitioner alleges that, in certain instances, the component parts necessary to make one complete instructional unit have been spread across two invoices; if purchased as one complete unit, he contends, with a single purchase order, the total cost of each such unit would exceed $5,000.  (Petition for Review, Pars. V, VI).

6. Petitioner alleges that comparable equipment could have been purchased for a lower price had competitive bidding been allowed.  (Petition for Review, Pars. VII, VIII).

Discussion

The first question that must be addressed concerns the jurisdiction of the Commissioner of Education to render a decision in this matter.  Tex. Educ. Code Ann. §§11.13(a) (Vernon 1972), reads as follows:

Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decision of any board of trustees or board of education may appeal in writing to the commissioner of education, who, after due notice to the parties interested, shall hold a hearing and render a decision without cost to the parties involved, but nothing contained in this section shall deprive any party of any legal remedy.

The Commissioner, then, has jurisdiction in appeals from:

(1). Persons having any matter of dispute among them arising under the school laws of Texas;

(2). Any person aggrieved by the school laws of Texas; and

(3). Any person aggrieved by any action or decision of any board of trustees or board of education.

As for the first criterion, it is clear that Petitioner and the named respondents have a matter of dispute among them arising under the school laws of Texas.  It is also clear, however, that the "persons" having the dispute have not appealed to the Commissioner.  Rather, one "person" has appealed, and the other persons involved in the dispute have challenged his right to unilaterally submit a mere "dispute" to the Commissioner.

As for the second criterion, any person who is "aggrieved" (which constitutes a more significant interest in the outcome of a matter than does having "any matter of "dispute") by the school laws of Texas may unilaterally appeal to the Commissioner.  In the present case, however, if Petitioner is "aggrieved," it is not "by the school laws of Texas," but rather by the alleged failure of the named respondents to comply with those laws.

As for the third criterion, any person who is aggrieved by any action or decision of any "board of trustees" may unilaterally appeal to the Commissioner.  However, Petitioner has not alleged that any action or decision of the school district's "board of trustees" has made him aggrieved.  Rather, he has brought this action against two administrators and five individual members of the board.  An appeal to the Commissioner under the third criterion must be from an action or decision of the "board of trustees" itself (which is an entity separate and apart from the individual members who comprise the board at any particular moment), rather than from the votes, no matter how ill-advised, cast by individual members of the board.  As for the administrators, they are accountable to the board of trustees; any alleged improper action they might commit, therefore, is appealable to the school board rather than to the Commissioner of Education.

For these reasons, accepting every allegation in the Petitioner for Review as true, it is concluded that the Commissioner of Education has no jurisdiction to render a decision in this case binding in any way on any of the named respondents.  Therefore, the merits of Petitioner's allegations cannot be reached.

Exceptions to the Proposal

In his exceptions to the hearing officer's Proposal for Decision, Petitioner makes, among others, the following contentions:

1. Petitioner suggests frequently that if this appeal is not heard by the Commissioner of Education there is no way to discourage school districts from violating §21.901(a).  The Commissioner is not in a position to recommend any particular alternate course of action to Petitioner; suffice it to state that a number of methods are available to Petitioner which would serve to discourage school districts, school board members, and administrators from violating the school laws of Texas.  It is held in this matter only that bringing an action against individual administrators and school board members pursuant to §11.13(a) of the Texas Education Code is not one such method in the absence of a request from those individuals for the Commissioner to resolve the dispute.*
2. In paragraph V of his Exceptions, Petitioner argues that if the Commissioner's jurisdiction under §11.13(a) is dependent upon all "persons" seeking appeal to the Commissioner, there would be very few appeals.  Further, Petitioner states that the hearing officer "appears to have determined that [a] `mere dispute' is not worthy of review."

The issue is simply one of legislative intent.  If the legislature intended to allow any person to invoke the jurisdiction of the Commissioner of Education by claiming that he or she has a "dispute" with another person arising under the school laws of Texas, the Commissioner should entertain the appeal in the present case.

It is unlikely that the legislature had such an intent, however.  It clearly stated when any person may appeal to the Commissioner: Any person may appeal who is aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education.  In dealing with "any matter of dispute," the legislature did not state that any person may appeal; rather, it stated that the "persons" (plural subject) having any matter of dispute among "them" (plural pronoun) may appeal to the Commissioner.  If any person could appeal a "dispute" with any other person without the other person's acquiescence, two significant problems would arise:

1. The Commissioner would have potential jurisdiction over every person in Texas, including those over whom he has no conceivable method of enforcing his decisions; and

2. the rest of §11.13(a) would be rendered meaningless - - if any person involved in a "dispute" can invoke the Commissioner's jurisdiction, why would the legislature bother to add that any person "aggrieved" by an action of a board of trustees may also appeal? Anyone who appeals because he or she is legally "aggrieved" by a school board obviously has a dispute.

In paragraph VI of his Exceptions, Petitioner complains that the hearing officer states that an "aggrieved party" has a more significant interest than does a party to a "dispute." This is implicit in the language of the statute which allows any person to invoke the jurisdiction of the Commissioner if "aggrieved," but does not allow any person involved in a "dispute" to do so.  This distinction is also supported by Webster's Seventh New Collegiate Dictionary (1972), which defines the two terms as follows:

aggrieved adj 1: troubled or distressed in spirit 2 a: showing grief, injury, or offense b: suffering from an infringement or denial of legal rights.

dispute n 1 a: verbal controversy: DEBATE b: QUARREL 2 obs: physical combat

See also Persky v. Greever, 202 S.W.2d 303, 306 (Tex. Civ. App. - - Fort Worth 1947, writ ref'd n.r.e.), in which the court concluded that provisions in statutes concerning "aggrieved parties" have reference to a "substantial grievance as the imposition of a legal injustice, illegal obligation or burden, or the denial of some equitable or legal right to which the complaining person is entitled"; and City of Houston v. Public Utility Com'n, 618 S.W.2d 428, 438 (Tex. Civ. App. - - Austin 1981, no writ).

4. Petitioner also argues, in paragraph VI of his Exceptions, that a person is aggrieved by the school laws of Texas if he is aggrieved by the violation of those laws.  To reach that conclusion, however, would require the Commissioner to rewrite §11.13(a), because it clearly states that any person may appeal who is aggrieved by the school laws of Texas; e.g., by a statute which, if applied as written, would constitute a denial of that person's rights under federal law or the United States or Texas Constitutions.

5. In paragraph VII of his Exceptions, Petitioner states that he did allege, in his Petition for Review, that the actions he complains of were actions of the Board of Education, but he did not name the school district as a party to this appeal "[i]n the belief that the Board of Education (Board of Trustees) has no power to violate the state school laws." Unfortunately, although a school board has no right to violate state school laws, it certainly has the power to do so.  When it is alleged that it has exercised that power in a manner which has aggrieved a petitioning party, it is the school district, not the individual members of the board of trustees, over whom the Commissioner of Education has jurisdiction.  Nothing in §11.13(a) or in any other section of the Texas Education Code suggests that the Commissioner can assert jurisdiction over individual members of a board of trustees.  As noted previously, what would be the purpose of granting jurisdiction to the Commissioner over individuals without also providing the Commissioner with some sort of mechanism through which to enforce his decisions?

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education does not have jurisdiction to render a decision on the merits of this appeal.

2. Petitioner's appeal should be, in all things, DISMISSED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be, in all things, DISMISSED FOR LACK OF JURISDICTION.

SIGNED AND ENTERED this  27th  day of  June  , 1983.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION

* In paragraph III of their Reply to Petitioner's Exceptions, Respondents suggest that "the Texas Education Agency, through its administrative powers, rules and Principles, Standards and Procedures For the Accreditation of School Districts, has proper and adequate means of addressing any infractions of law, rules or regulations of the Agency." Indeed, a copy of this Decision, which sets forth Petitioner's complaint, will be provided to the Agency's Division of Accreditation for its consideration.
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