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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners, residents of the Pharr-San Juan-Alamo Independent School District (PSJA), appeal the Hidalgo County Commissioners Court decision to deny a petition to detach territory from PSJA and annex same to the McAllen Independent School District (MISD).  PSJA has intervened as a party Respondent.  A hearing was held on April 23, 1981, before Robert L.  Howell, the hearing officer appointed by the State Commissioner of Education.  William J.  Taylor, III was appointed substitute hearing officer for the purpose of preparing a Proposal for Decision and other documents as may be necessary.  Petitioner was represented by William C.  Bednar, Jr., Attorney at Law, Austin, Texas.  The Intervenor was represented by Marial E.  Ramirez, Jr., Attorney at Law, McAllen, Texas.  The Hidalgo County Commissioners Court made no appearance.

A Proposal for Decision was issued by William J.  Taylor, III, Hearing Officer, on May 6, 1982, recommending to the State Commissioner of Education that Intervenor's Bill of Exception be denied and Petitioners' appeal be granted.  No exceptions to the Proposal for Decision were filed by the parties.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  On December 4, 1978, Petitioners petitioned the Hidalgo County School Board of Education to detach part of PSJA and annex same to MISD.  Tr.  9, Pet.  Ex.  2.  After a November 8, 1979, hearing before the Hidalgo County Commissioners Court the commissioners unanimously voted to deny the detachment and annexation on January 14, 1980.  Tr.  34-35.

2.  The parties stipulated that the detachment would not reduce PSJA to an area of less that nine (9) square miles.  Tr.  31.  The area to be detached is contiguous to the boundary line between PSJA and MISD.  Pet.  Ex.  1.

3.  A majority of the qualified voters residing in the area sought to be detached and annexed signed the petition.  Pet.  Ex.  3.

4.  A metes and bounds description of the area to be detached is contained in the petition.  Pet.  Ex.  3.

5.  A majority of MISD Board of Trustees approved the proposed detachment and annexation.  Pet.  Ex.  2, Sub.  Ex.  D., Tr.  31-33.

6.  There was no evidence that the PSJA Board of Trustees approved the detachment.

7.  There were at least 185 school-age children residing in the area to be detached.  Pet.  Ex.  4.  The total number of PSJA scholastics was 12,711.  Tr.  30, Pet.  Ex.  5.

8.  In 1977, the total assessed valuation of the area to be detached was $6,057,430 and the total assessed valuation of PSJA was $207,947,600.  Tr.  29-30, Pet.  Ex.  5.

9.  The ratio of the number of scholastics residing in the area to be detached to the total number of scholastics residing in the district from which the territory is to be detached is at least equal to one-half the ratio of the assessed valuation (based on preceeding year valuation) in the territory to be detached to the total assessed valuation (based on the preceeding year valuation) of the district from which the area is to be detached.

10.  There is no evidence that the proposed detachment and annexation would pose any significant danger to the safety of the affected children or significantly or substantially impair the education environment of either district.

11.  The proposed detachment and annexation is not violative of Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1971.

Discussion
A detachment and annexation petition must comply with Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972) and Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1971.  The Petitioners' burden of proof is to show "strict compliance" with §19.261.  Wortham Independent School District v.  State, 244 S.W.2d 838, 842-43 (Tex.  Civ.  App.  - Waco 1952, ref'd n.r.e.).  Compliance with the statute only establishes a prima facie case.  A detachment and annexation petition may be denied if Intervenor can show that the action would be inimical to the children's safety and proper education.  The petition must be denied if there is a finding that the detachment and annexation will "create, maintain, reinforce, renew, or encourage a dual school system based on race, color, or national origin." United States v.  Texas, supra.

The first issue presented by this appeal is whether the Petitioners have submitted a detachment and annexation petition that fully complies with the requirements of §19.261.  See Wortham, supra.  Intervenor raises the issues of compliance only with respect to the number of scholastics residing in the area to be detached and the conditional nature of the MISD Board of Trustees' approval for the annexation.  Tr.  50, 102-107.

Section 19.261(d) provides that:

.  .  .  no school district territory may be detached where the ratio of the number of scholastics residing in the area to be detached to the total number of the scholastics residing in the district from which the territory is to be detached is less than one-half the ratio of the assessed valuation (based on preceeding year valuations) in the territory to be detached to the total assessed valuation (based on the preceeding year valuation) of the district from which the area is to be detached.  (emphasis added).

Rather than determining the actual number of scholastics living in the area to be detached, Petitioners mathematically determined the minimum number of scholastics required to comply with §19.261(d).
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"A" must be greater than or equal to 185 to satisfy §19.261(d).  Thus, if the Petitioners can show there were no fewer than 185 children, the requirement of §19.261(d) has been satisfied.

Respondent Intervenor's only challenge was the admissibility of Petitioners' list of 185 names into evidence, not that there were less than 185 children living in the area to be detached.  Tr.  50, 102-107, Pet.  Ex.  4.  Petitioners' faulty proffer was cured by the depositions of two persons who authenticated two lists of 32 names originally excluded at trial upon Intervenor's objection.  Id.  The exhibit was admitted into evidence to show that at least 185 children resided in the area to be detached.

Respondent's second contention is wholly without merit.  The resolution passed by the MISD Board of Trustees contains the statement that the

approval [of the proposed detachment and annexation is] conditioned upon equitable adjustment of the outstanding bonding [sic] indebtedness made pursuant to §19.532 of the Texas Education Code not exceeding .02756 percent of the yearly Interest and Sinking Fund requirements of the existing outstanding bonded indebtedness of the Pharr-San Juan-Alamo Independent School District and such approval is conditioned with the understanding that the McAllen Independent School District is to bear no cost of expenses, nor have any further obligation of any kind or description arising out of hearings or trials associated with such petition for detachment and annexation.

Pet.  Ex.  2, Sub.  Ex.  D.  The first "condition" is no more than a statement of the law as §19.261(h) requires the "equitable adjustment" of outstanding indebtedness in accordance with Tex.  Educ.  Code Ann.  §19.431, et seq.  (Vernon 1972).  The second "condition" simply states an intention to avoid any financial liability for the cost of hearings or litigation to further the detachment and annexation action by the Petitioners.  This "condition" could only be effective as a defense to a claim by Petitioners that MISD was owing for amounts expended to litigate this appeal.

Compliance with the requirements of §19.261 does not confer upon Petitioners an absolute right to the requested detachment and annexation.  The statute provides that the County Commissioners Court "shall have the authority" to grant a properly supported petition for detachment and annexation.  Tex.  Educ.  Code Ann.  §19.261(a) (emphasis added).  Inherent to this statutory grant of authority is the discretionary power to deny a petition if the Court finds that circumstances warrant a denial.  This result may obtain notwithstanding formal compliance with the statute's requirements.  Yet, it must be noted that §19.261 does not require the petition to be supported by good cause.  In the absence of a "good cause" requirement it may be inferred that the Legislature intended such petitions to be viewed favorably unless there is evidence that the proposed action will significantly or substantially impair the safety and welfare of the affected scholastics of either district's educational environment.

Intervenor did not adduce any evidence that the proposed detachment and annexation would jeopardize the physical safety of the affected children, or that it would significantly impair the present educational environment in either school district.  In fact, Petitioners adduced evidence that the physical safety of the students in the area to be detached is presently in jeopardy.  Each day the students are required to cross a busy "highway-like" thoroughfare to attend PSJA, without the assistance of school-crossing personnel or the safety of a traffic light.  Tr.  14-15, 17.  The detachment would eliminate this safety hazard and the inconvenience it causes the children's parents.

The second issue is whether the detachment and annexation would violate the terms of United States v.  Texas, supra.  It has been determined by the Agency that the detachment and annexation would not create or perpetuate a dual school system.  The terms of the Modified Court Order in United States v.  Texas require that the Commissioner take judicial notice of the Agency's findings.  Intervenor does not present evidence that challenges the Agency's findings in that regard.

Intervenor's Bill of Exception
During the hearing before the Agency, Petitioners were granted leave to take depositions to prove the admissibility of part of Petitioners' lists of qualified voters under a hearsay exception.  The leave was granted to depose a single witness, but during the deposition Petitioners learned that a second witness was also needed to prove up the admissibility of the list.  Over Intervenor's objection Petitioners proceeded to depose the second witness without the prior leave of the Hearing Officer.  Subsequent to the deposition Petitioners submitted a formal request.  Intervenor correctly argues that this is a violation of Agency rules.  Tex.  Educ.  Agency Rules §71.02.090 (1978).

This Agency is not inclined to require form over function, particularly on the facts of this appeal.  The deposition of the second witness was of the same character permitted in the deposition order.  Intervenor can hardly argue surprise given that circumstance.  It is clear that the second deposition was taken in the interest of time and expense for both parties.  It would serve neither party's interest nor the interest of justice to require Petitioners and Intervenor to delay this appeal further by scheduling what will amount to a duplication of effort.

Summary
The Petitioners have shown that the detachment and annexation petition complies with §19.261 and that it will not significantly or substantially impair the safety and welfare of the children or the educational environment in either school district.  Additionally, it has been determined that the detachment fully complies with the dictates of United States v.  Texas, Civil Action 5281.  Last, although Petitioners did not request leave to depose an authenticating witness it is not an error of such magnitude to grant a bill of exception.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  The Petition for Detachment and Annexation is in full compliance with the provisions of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

2.  The detachment and annexation action does not violate the terms of Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1971, as amended.

3.  There is no evidence that the detachment and annexation will result in a substantial or significant impairment to safety, health, or welfare of the affected scholastics or to the educational invironment of either school district.

4.  Petitioners, having fully complied with the provisions of §19.261, are entitled to approval of the detachment and annexation petition.

5.  Intervenor's Bill of Exception should be denied.

6.  Petitioners' appeal should be, in all things, granted.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that the decision of the Respondent denying Petitioners' petition to detach territory from the Pharr-San Juan Alamo Independent School District and annex same to the McAllen Independent School District be, and is hereby, REVERSED, and Petitioners' appeal is, in all things, GRANTED.

SIGNED AND ENTERED the 28th day of June, 1982.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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