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Statement of the Case

Leanne Lehmann, Petitioner, brings this appeal from an action of the Board of Trustees of the Northside Independent School District (NISD), Respondent, suspending Petitioner for the remainder of the school term.

The appeal was heard on April 12 and 13, 1983, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Ms. Barbara Evans-Cordts, Attorney at Law, San Antonio, Texas.  Respondent was represented by Mr. Ralph Langley, Attorney at Law, San Antonio, Texas.

On November 4, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal Petitioner was a student enrolled at Respondent's John Jay Senior High School (JJHS).

2. On October 22, 1982, at approximately 6:30 p.m., Petitioner imbibed an alcoholic beverage immediately prior to traveling to Respondent's athletic stadium to attend a football game between JJHS and a rival school.  Petitioner arrived at the stadium at approximately 6:50 p.m.  (Tr. 96-97).

3. At approximately 8:30 p.m. Petitioner was approached in the stadium's restroom by Ms. Beverly L. Polka, JJHS Assistant Principal.  When Polka approached, Petitioner was in one of the restroom stalls being assisted by another student.  Petitioner was on her knees vomiting in the commode.  (Tr. 100-02).  When Polka approached Petitioner, Polka smelled the odor of alcohol coming from Petitioner's breath and the commode.  Petitioner's eyes were red and bloodshot and she spoke with some difficulty and slurred her speech.  (Tr. 187-89, 194).  During the initial phases of their conversation, Petitioner denied having drunk any alcoholic beverage and pleaded with Polka not to call Petitioner's mother as Petitioner did not wish to get into trouble.  (Tr. 102, 208).  Petitioner also initially told Polka her name was Angel De La Rosa and said that she was a student at Burbank High School.  Petitioner's motive for giving the false information was, admittedly, to avoid "getting into trouble." (Tr. 137-39).

4. Petitioner was escorted to the stadium fieldhouse to await the arrival of her parents.  She was interviewed there by a policeman and other NISD officials.  (Tr. 103-04).  Upon their arrival, Petitioner's parents expressed a high degree of displeasure with Petitioner.  (Tr. 191).  Prior to leaving with her parents, Petitioner was advised by the appropriate NISD official that she was suspended from school for a period of ten days pending further action.  Petitioner's suspension was to begin on October 25, 1982.  (Tr. 3-4).

5. On November 4, 1982, Petitioner was summoned to a conference with Mr. Carl Wanke, NISD Director of Pupil Personnel, regarding the events of October 22.  (Tr. 4-5).

6. On November 10, 1982, Respondent's Superintendent of Schools informed Petitioner and her parents by letter that, having reviewed the transcript of the audience before Wanke, it was the superintendent's intention to recommend to Respondent's Board of Trustees that Petitioner be suspended for the remainder of the school term.  The letter further advised that a hearing on the matter was scheduled for November 15, 1982.  (See Joint Ex. 2).

7. On November 15, 1982, a hearing was conducted before the Board of Trustees, regarding the proposed suspension of Petitioner.  The hearing culminated with an action to suspend Petitioner for the remainder of the school term.  (Tr. 10).

Discussion

Did Respondent fail to afford Petitioner with procedural due process?

Petitioner's points of error with regard to the procedures implemented by Respondent may be stated as follows:

1. The meeting of November 4, 1982, between Petitioner and representatives of NISD did not comport with required procedural due process.

2. Respondent's superintendent failed to remain impartial in recommending Petitioner's suspension to the Board.

3. At the hearing before the Board on November 15, 1982, the Board permitted its counsel to serve as both prosecutor and advisor to that body.

4. Petitioner was prevented from calling witnesses on her behalf at her hearing.

Joint Exhibit 1, the transcript of the proceedings before the director of pupil personnel, clearly establishes that the meeting served only as a fact-finding mission to provide information to Respondent's superintendent as a basis for his recommendation to the Board.  Pages 14 and 34 of that exhibit reveal that Respondent's attorney went to great lengths to dispose of any doubt as to the purpose of the gathering.  Moreover, at page 16 Petitioner's attorney is quoted as stating, "I understand it is not a trial, it is not a hearing . . ." As the meeting was neither intended nor understood by either party to be a hearing, Petitioner was not entitled to the full protections of procedural due process.  Petitioner ultimately received a full due process hearing before the Board of Trustees prior to the decision to suspend her.

It is not necessary to delve into the mental processes of the superintendent because the decision to suspend Petitioner was made by the Board and the superintendent made only a recommendation to that body.  It shall suffice that Petitioner is entitled only to a fair and impartial hearing and is not entitled to unquestioned impartiality on the part of every individual in the administrative process.

Likewise, the participation of Respondent's counsel at the hearing of November 15 in the dual capacities of prosecutor and advisor to the Board does not, in itself, entitle Petitioner to relief in the absence of evidence that such participation by counsel was of such a nature as to prevent Petitioner from receiving a fair and impartial hearing from the Board.  Tasby v. Estes, 643 F.2d 1103, 1106 (5th Cir. 1981).  No such evidence has been adduced in this appeal.

There is no evidence that Petitioner was prevented from calling witnesses or otherwise fully presenting her defense at the November 15 hearing.  Petitioner's contention stems from her request of the Board that it solicit information from several individuals before rendering a final decision.  Petitioner apparently harbors the incorrect notion that the Board bears some duty to develop Petitioner's defense in response to the charges.  Petitioner's attorney concedes that the Board in no way acted to prevent Petitioner from calling those witnesses or presenting evidence.  (Tr. 29-30).

The only evidence of procedural irregularity reflected by the record is that the Petitioner's hearing before Respondent's Board of Trustees appears to have been conducted beyond the time limits dictated by the United States Supreme Court in Goss v. Lopez, 419 U.S. 565 (1975).  The record is silent as to the reason for such delay or whether Petitioner agreed to the October 22 setting.  In any event, Petitioner is entitled to no relief in that regard as Petitioner has not pleaded undue delay as a cause of action.

Is there sufficient evidence to support the action to suspend Petitioner?

Contradicting evidence was adduced as to whether Petitioner was under the influence of an alcoholic beverage on the evening of October 22, 1982.  The issue must, therefore, be resolved by the relative credibility of the witnesses.

Polka, the main witness for Respondent, adequately described the symptoms of intoxication exhibited by Petitioner on the evening in question.  There is no indication whatsoever that Polka was biased, inaccurate, or untruthful.  Petitioner's testimony, on the other hand, was replete with inconsistencies and self-incriminations including, but not limited to, the following

1. Polka's testimony of the symptoms of intoxication exhibited by Petitioner was essentially unrebutted.

2. The small amount of alcohol that Petitioner admitted consuming approximately two hours prior to her encounter with Polka would not have produced a strong odor, even when regurgitated.

3. Petitioner's giving Polka a false name and school of attendance and Petitioner's plea not to summon her parents is grossly inconsistent with the behavior of a person who is merely ill.

4. Upon arriving at the stadium, the response of Petitioner's parents was anger and dismay toward Petitioner.  There is no evidence of a parent's concern for an ill child.

The only conclusion that may be reasonably reached from the evidence adduced is that the evidence presented by Petitioner is not credible and that Petitioner was under the influence of an alcoholic beverage at the time and place in question.

Is the punishment imposed by Respondent's Board of Trustees too harsh for the offense committed?

By virtue of the broad grant of discretionary authority of Tex. Rev. Civ. Stat. Ann., §23.26 (Vernon 1972), Respondent's Board of Trustees is vested with the exclusive authority to manage and govern NISD.  Absent evidence of a clear abuse of that discretion, the State Commissioner of Education is without authority to review a decision of that body on the basis that such decision may be lacking in wisdom and compassion.  Wood v. Strickland, 420 U.S. 992 (1975).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was under the influence of an alcoholic beverage on the evening of October 22, 1982, while on NISD grounds and in the course of an official NISD function.

2. Petitioner has complained of no violation by Respondent of Petitioner's right to procedural due process to which Petitioner is entitled to relief.

3. Respondent has not abused its authority in acting to suspend Petitioner.

4. Sufficient evidence exists in support of Respondent's action to suspend Petitioner.

5. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  29th  day of  Dec.  , 1983.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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