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Statement of the Case

Warnie Hill, Jr., Petitioner, appeals from an action of the Dallas Independent School District (DISD), Respondent, terminating Petitioner's contract of employment.  The appeal was heard on January 20 and 21, 1983, before Judy Underwood, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent was represented by Allen Butler and Ben Niedecken, Attorneys at Law, Dallas, Texas.

The record reflects that a copy of the Proposal for Decision issued on the 23rd day of March, 1983 was received by counsel for the parties and further, that no exceptions were filed.

Evidence Adduced

The following evidence was presented at the hearing on appeal:

1. Petitioner and Respondent executed a five-year term contract effective from the 1st day of the 1979 scholastic year.  (Pet. Ex. 4).

2. On April 23, 1982, Petitioner was notified by phone that he was suspended with pay pending an investigation by Respondent.  (Tr. 1: 065-66).

3. By letter dated April 26, 1982, Respondent notified Petitioner of the reasons for the suspension and of his rights to a hearing, to present witnesses, to cross-examine adverse witnesses, and to be represented by counsel.  (Pet. Ex. 7).

4. Respondent conducted an investigation into the management of the Student Activity Fund at Boude Storey Middle School and into the fund-raising activities of the Athletic Department at Boude Storey.  (Tr. 2:029-30; 2:052; 2:175-77).

5. By letter dated June 25, 1982, Respondent notified Petitioner that a recommendation for Petitioner's termination would be made.  Notice was given that a conference would be scheduled, and the following reasons were given as grounds for the termination recommendation:

(1) Violation of certain provisions of the District's Activity Fund Manual, such provisions providing for:

(a) Deposit of all monies collected with the principal or his designated treasurer; and

(b) Disbursement by check with an appropriately completed disbursement voucher.

(2) Violation of paragraphs 5 and 10 of policy DOAC (Local) providing for discharge resulting from:

(a) Expressed unwillingness, refusal and failure to comply with official directives and established Board policy; and

(b) Good cause as determined by the Board -- good cause being failure to meet accepted standards of conduct as determined by the Board pursuant to Board policy, or where retention is detrimental to the best interests of the students of the District.

(3) Violation of Principal I, Standard 2 of the Code of Professional Ethical Conduct which requires an educator to honestly account for all funds committed to his charge and to conduct his financial business with integrity.

(Pet. Ex. 11).

It is uncontested that such provisions and policies were in force and effect at the time in question.

6. It is uncontested that an Administrative Council Hearing on Petitioner's recommended termination was held on August 6, 1982, and that said Administrative Council voted to terminate Petitioner's employment.  (Pet. Ex. 25).

7. It is uncontested that Petitioner appealed the Administrative Council's decision to the Board of Education and that a hearing on such appeal was held September 2, 1982.  (Pet. Ex. 23, p. 48).

8. It is uncontested that on September 30, 1982, Respondent's Board upheld the Administrative Council's recommendation that Petitioner's employment be terminated.  (Pet. Ex. 23, p. 48).

9. At the time that Petitioner became Head Coach at Boude Storey Middle School, he was instructed by his Principal to raise funds to pay off the Athletic Department debt.  (Tr. 1:023-24; 1:073-75; 2:159).

10. The staff, including Petitioner, at Boude Storey, was aware that they must get approval from the Principal for any fund-raising event.  (1:025; 1:028-29; 2:134-36).

11. Petitioner obtained approval from his Principal for the Athletic Department's fund-raising events.  (Tr. 1:027; 1:029; 1:031; 1:086; 2:003-04).

12. The staff at Boude Storey, including Petitioner, was aware that they must get the Principal's authorization for purchases before purchases were made.  There is no evidence that Petitioner did not obtain his Principal's authorization for any purchases made for the Athletic Department.  (Tr. 1:117-18; 1:138; 2:150-51; 2:156-57).  Petitioner was aware that the only person authorized to sign checks from the Activities Fund account was the Principal. (1:032; 1:080-81).

13. Petitioner was evaluated as a successful teacher in all areas for the 1980-81 and 1981-82 school years, including Categories III C and D, which state:

C. Supports established administrative policies and directives.

D. Performs all required school routines and responsibilities on time.

The 1981-82 evaluation was performed April 19, 1982, four days before Petitioner was suspended.  (Pet. Exs. 1A and 1B).

14. Petitioner was never reprimanded or criticized regarding his handling of the monies he raised for the Athletic Department prior to the investigation.  (Tr. 1:124-25).

15. None of the staff, including Petitioner, had any knowledge of the Activities Fund Manual or knew that there were any specific written policies which pertained to the Activities Fund.  (Tr. 1:034-35; 1:061-62; 1:199-200; 1:173; 1:214; 2:011-12; 2:264).

16. Verbal instructions were given by the Principal during the staff development meetings prior to the beginning of each school year that

(1) All money made from fund-raising was to be deposited in the office with the financial secretary and a receipt given for the deposit; and

(2) Only the Principal could sign checks drawn on the Activities Fund account.

(Tr. 1:032; 1:070; 1:080-81; 1:115; 1:173; 1:179; 1:185-86; 1:221; 2:134-36; 2:261-62; 2:270-71).

17. It is not clear what specific oral instructions were given regarding the payment of bills for purchases made on credit.  (a) Petitioner testified that he was told to "take care of the bills" by the Principal and Ms. Cooks, the school's financial secretary; and that he understood that to mean that he was responsible for payment.  (1:034; 1:157; 1:070; 1:115-16; 1:074-75).  (b) Walter Frazier, a teacher and coach at Boude Storey, testified that the Principal had instructed Petitioner to pay the Athletic Department bills and that the bills were sent to Petitioner by the financial secretary for payment.  (1:197-98; 1:204-06).  (c) Bobby Nevels, Sr., previously the head coach and currently a coach/teacher at Boude Storey, testified that the financial secretary had a practice of sending the bills to Petitioner with instructions that the Principal wanted Petitioner to take care of them.  (1:167-68; 1:181-82).  (d) Millie Allen, a teacher who served on the Finance Committee and was in charge of the school store, testified that when she ordered supplies, the bills came directly to her, and she then verified them and sent them to the financial secretary for payment.  (Tr. 2:008-09; 2:013-15).  (e) James Gibbs, the assistant principal, testified that the procedure for handling bills was for the bill to be sent to the teacher who placed the order for verification that the items had actually been received; the teacher would then return the bill to the financial secretary for payment by the Principal.  (Tr. 2:144-45; 2:168).  (f) Russell Elston, a teacher and student affairs coordinator, testified that the procedure for handling bills required the teacher to first get permission from the Principal to make the purchase and have the school billed; then the teacher would give the original receipt for the purchase to the financial secretary, who would then check with the Principal about paying the bill.  (Tr. 2:273-75).

18. The Principal told Petitioner to pay the custodians, disc jockeys and security guards for their services at the school's disco dance fund raisers in cash.  (Tr. 1:041; 1:098; 1:200-01).

19. Millie Allen, the teacher responsibile for the school store, testified that, if she had cash on hand, she would buy store supplies at Target or Woolco and then turn in the receipt to the financial secretary for reimbursement.  (Tr. 2:008-09).  She would not always get the Principal's permission for these cash purchases and would be reimbursed only when she spent her own money.  (Tr. 2:015-16).  She testified that the school store was never reimbursed for cash purchases made by her with school store funds.  (Tr. 2:021). She was never given any instructions regarding handling money, except that she must get a receipt whenever she made a purchase and turn it in to the financial secretary.  (Tr. 2:011; 2:019).  She was never instructed that she should not make cash purchases.  (Tr. 2:008-09).  She did not turn in all the money everyday, but kept cash on hand and turned in the excess money whenever the financial secretary was in the office and would accept the money.  (Tr. 2:007-08; 2:017-18).

20. On many occasions, the financial secretary was unavailable or refused to accept cash receipts.  (Tr. 1:033; 1:038-39; 1:096-97; 1:174; 1:199; 2:007).  She would usually issue a receipt for the deposit later during the day, or a day or two later.  (Tr. 1:032-33).  On at least one occasion she put the wrong item on the receipt as the source of the deposit.  (1:107; 1:120).

21. Petitioner did not accurately separate the sales of all the items sold under his authority into specific dollar amounts attributable to sales of specific items, such as doughnuts, caps, mugs, jackets, etc. Many times, the money deposited with the financial secretary represented the sale of various types of items, but was only classified on the receipt as being received for the sale of one particular item.  (Tr. 1:087-90; 1:097-98; 2:096).

22.  Petitioner paid cash for certain bills and purchases prior to turning in all funds raised to the financial secretary.  (Tr. 1:027; 1:035-37; 1:043-44; 1:097-98; 1:099-100; 1:181).  As a result of this practice, Petitioner did not turn in all of the money raised for his fund raising events to the Student Activity Fund.

23. Several teachers, students and the Principal knew that Petitioner kept cash on hand in a fishing tackle box in the coach's cage.  (Tr. 1:036; 1:038-39; 1:076; 1:143; 1:157; 1:199; 1:214-17).

24. Mr.  Nevels, Mr. West and Mr. Gibb knew that Petitioner paid cash accumulated from the sales of doughnuts for bills and purchases.  (Tr. 1:181; 1:184; 1:214-17; 2:156).

25. Petitioner was never instructed that he should not pay cash for purchases (Tr. 1:080), nor was he ever asked for receipts for his cash purchases until after the commencement of the investigation.  (Tr. 1:047-48).

Discussion

For purposes of clarification, it may be best to first identify what is not at issue in this case.  Petitioner has not been charged with misappropriation of the funds in question.  There is no contention that Petitioner used the funds in question for purposes other than legitimate school expenses associated with the Athletic Department of Boude Storey Middle School.  What is at issue is Petitioner's alleged violation of district policies relating to the Student Activity Fund.  Petitioner contends that he was only doing what he perceived he had been instructed to do by his Principal.  He also contends that there was insufficient evidence to support a finding by the Board of Trustees that Petitioner violated the policies in question and that, therefore, the decision of the Board of Trustees was arbitrary, capricious and unlawful.  Respondent contends that Petitioner willfully and knowingly violated the policies in question.

The two sections of the Activity Fund Manual cited in Respondent's letter of June 25, 1982 (Pet. Ex. 11), deal with the deposit of all funds raised and the disbursement by check for all purchases.  Testimony from every witness questioned regarding the Activity Fund Manual establishes that the staff was unaware of its existence, let alone the written policies contained therein.  (See Evidence Adduced No. 15).  However, there was general awareness of some of the requirements of those policies through oral instructions given by the Principal during the staff development meetings prior to each school year.  The staff members knew that they were supposed to turn in all the money they made to the financial secretary and get a receipt.  They knew that the only way any of the money in the Activity Fund account could be used to pay for a bill or purchase was for the Principal to have authorized the purchase ahead of time and then issue a check for payment after the bill had been received and verified.  (See Evidence Adduced Nos. 16 and 17).

Petitioner does not contest the allegations that he (1) did not deliver all monies raised to Ms. Cooks for deposit in the Activity Fund account, and (2) did pay for some purchases and bills with cash rather than with checks drawn on the Activities Fund account.  However, Petitioner contends that he retained cash and paid for bills and purchases at the direction and with the knowledge and consent of his Principal.  If Petitioner's contention is true, the instruction to turn all the money raised into the office is in direct conflict with the instruction to pay the Athletic Department bills with that same money.  (Tr. 1:070-1:115).

The only specific evidence of the Principal's instructions to Petitioner to pay for something with cash is the instruction to pay the custodians, disc jockeys, and security officers at the disco dances with cash.  In this instance, the Petitioner received a direct and explicit instruction to act contrary to the general oral instructions given by the Principal at the beginning of each school year, and he should not be made to rely on such specific instructions to his detriment.  However, the Principal's instructions to "take care of" the other Athletic Department bills does not support a finding that the Principal specifically instructed Petitioner to pay cash for those bills as well.  The Principal instructed Petitioner to contact the creditors and let them know that they would be paid when there was money raised to pay them.

Since the Principal was very explicit about paying the custodians, disc jockeys and security officers in cash, it would only stand to reason that, had he intended for all Athletic Department bills to be paid in cash, he would have specifically instructed Petitioner to do so, rather than instructing Petitioner to "take care of" or "make arrangements for" those bills.

It is important to note that the witnesses who could have testified regarding their specific instructions to Petitioner on the bills in question (Mr. Tatum and Ms. Cooks), were not at the hearing, nor were any subpoenas issued for their appearance.  Petitioner's assumptions that the Principal (1) intended for him to keep cash and pay for bills with cash and, (2) knew that he kept cash and paid for bills with cash do not serve as a defense against failure to comply with the known policies concerning keeping cash and making payments with cash. There is a duty on the part of any teacher who is in a position of handling large sums of student money to at least inquire of his or her administrators as to whether the perceived instructions actually are in conflict with the well-known general rule.  The evidence adduced does not establish that Petitioner, who was in such a position, ever questioned any of the administrators involved about the apparent discrepancy in directives.

Absent some effort on Petitioner's part to ascertain whether he was, in fact, being instructed by the Principal to operate a cash fund for the purpose of meeting the needs of the Athletic Department, Petitioner's actions in operating such a cash fund in direct conflict with well-known official school policy cannot be construed as good faith reliance on such alleged directives.  In addition, although the evidence indicates that the general financial procedures and controls utilized at Boude Storey Middle School were sloppy at best, those deficiencies cannot serve as an excuse for not complying with the well-known general rules absent explicit contrary instructions from Petitioner's Principal.  Petitioner was, therefore, operating contrary to the policies in question, and was subject to discharge under Policy DOAC (Local) for cause.

Although there are circumstances in this case as set out in the Evidence Adduced which may have justified a lesser penalty, there is no requirement placed on the Board of Education to assess a lesser penalty than discharge in any situation where good cause for dismissal is found.

The above discussion and findings are dispositive of this appeal and render further discussion unnecessary.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1. Petitioner did not turn in all of the monies raised by the Athletic Department fund-raising activities to the financial secretary for deposit in the Student Activities Fund account.

2. Petitioner did pay cash on certain accounts and for certain purchases and, in those instances, did not seek payment for such accounts and purchases through the Activities Fund account.

3. Respondent's policies, as well as those of Petitioner's Principal, required that all monies raised be turned in to the financial secretary for deposit with the Student Activity Fund account and that all purchases be paid for by duly authorized check from the Student Activity Fund account.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1. Petitioner failed to comply with official school policy regarding (1) the depositing of monies for which he was responsible into the Activity Fund account and, (2) the paying for purchases with checks drawn on said account;

2. Such failure constitutes cause for discharge under the policies of the District;

3. Respondent Board's decision to discharge Petitioner was not arbitrary, capricious, or unsupported by the evidence; and

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of all evidence, matters of record, matters of official notice, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that the decision of the Respondent terminating Petitioner's contract of employment be AFFIRMED, and Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  11th  day of  July  , 1983.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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Statement of the Case

Warnie Hill, Jr., Petitioner, appeals from an action of the Dallas Independent School District (DISD), Respondent, terminating Petitioner's contract of employment.  The appeal was heard on January 20 and 21, 1983, before Judy Underwood, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent was represented by Allen Butler and Ben Niedecken, Attorneys at Law, Dallas, Texas.

The record reflects that a copy of the Proposal for Decision issued on the 23rd day of March 1983 was received by counsel for the parties and further, that no exceptions were filed.

On July 11, 1983, the Commissioner of Education issued a Decision denying Petitioner's appeal.  Petitioner appealed that Decision to the State Board of Education.  At its regularly scheduled meeting October 8, 1983, the State Board of Education granted Petitioner's appeal.  Respondent thereupon filed a Motion for Rehearing.  At its regularly scheduled meeting November 12, 1983, the State Board of Education granted Respondent's Motion and remanded the case to the Commissioner of Education for the preparation of suitable Findings of Fact and Conclusions of Law in support of the granting of Petitioner's appeal.

Evidence Adduced

The following evidence was presented at the hearing on appeal:

1. Petitioner and Respondent executed a five-year term contract effective from the 1st day of the 1979 scholastic year.  (Pet. Ex. 4).

2. On April 23, 1982, Petitioner was notified by phone that he was suspended with pay pending an investigation by Respondent.  (Tr. 1: 065-66).

3. By letter dated April 26, 1982, Respondent notified Petitioner of the reasons for the suspension and of his rights to a hearing, to present witnesses, to cross-examine adverse witnesses, and to be represented by counsel.  (Pet. Ex. 7).

4. Respondent conducted an investigation into the management of the Student Activity Fund at Boude Storey Middle School and into the fund-raising activities of the Athletic Department at Boude Storey.  (Tr. 2: 029-30; 2: 052; 2: 175-77).  As a result of said investigation, Respondent's principal was also suspended but was ultimately allowed to return and submit his application for retirement.

5. By letter dated June 25, 1982, Respondent notified Petitioner that a recommendation for Petitioner's termination would be made.  Notice was given that a conference would be scheduled, and the following reasons were given as grounds for the termination recommendation:

(1) Violation of certain provisions of the District's Activity Fund Manual, such provisions providing for:

(a) Deposit of all monies collected with the principal or his designated treasurer; and

(b) Disbursement by check with an appropriately completed disbursement voucher.

(2) Violation of paragraphs 5 and 10 of policy DOAC (Local providing for discharge resulting from:

(a) Expressed unwillingness, refusal and failure to comply with official directives and established Board policy; and

(b) Good cause as determined by the Board - - good cause being failure to meet accepted standards of conduct as determined by the Board pursuant to Board policy, or where retention is detrimental to the best interests of the students of the District.

(3) Violation of Principal I, Standard 2 of the Code of Professional Ethical Conduct which requires an educator to honestly account for all funds committed to his charge and to conduct his financial business with integrity.

(Pet. Ex. 11).

It is uncontested that such provisions and policies were in force and effect at the time in question.

6. It is uncontested that an Administrative Council Hearing on Petitioner's recommended termination was held on August 6, 1982, and that said Administrative Council voted to terminate Petitioner's employment.  (Pet. Ex. 25).

7. It is uncontested that Petitioner appeal the Administrative Council's decision to the Board of Education and that a hearing on such appeal was held September 2, 1982.  (Pet. Ex. 23, p. 48).

8. It is uncontested that on September 30, 1982, Respondent's Board upheld the Administrative Council's recommendation that Petitioner's employment be terminated.  (Pet. Ex. 23, p. 48).

9. At the time that Petitioner became Head Coach at Boude Storey Middle School, he was instructed by his Principal to raise funds to pay off the Athletic Department debt.  (Tr. 1: 023-24; 1: 073-75; 2: 159).

10. The staff, including Petitioner, at Boude Storey was aware that they must get approval from the Principal for any fund-raising event.  (1: 025; 1: 028-29; 2: 134-36).

11. Petitioner obtained approval from his Principal for the Athletic Department's fund-raising events. (Tr. 1: 027; 1: 029; 1:031; 1: 086; 2: 003-04).

12. The staff at Boude Storey, including Petitioner, was aware that they must get the Principal's authorization for purchases before purchases were made.  There is no evidence that Petitioner did not obtain his Principal's authorization for any purchases made for the Athletic Department.  (Tr. 1: 117-18; 1: 138; 2: 150-51; 2: 156-57).  Petitioner was aware that the only person authorized to sign checks from the Activities Fund account was the Principal.  Tr. 1: 032; 1: 080-81).

13. Petitioner was evaluated as a successful teacher in all areas for the 1980-81 and 1981-82 school years, including Categories III C and D, which state:

C. Supports established administrative policies and directives.

D. Performs all required school routines and responsibilities on time.

The 1981-82 evaluation was performed April 19, 1982, four days before Petitioner was suspended.  (Pet. Exs. 1A and 1B).  It is uncontested that Petitioner's record as a teacher-coach has been good and that he had good rapport with his students and the faculty.

14. Petitioner was never reprimanded nor criticized regarding his handling of the monies he raised for the Athletic Department prior to the investigation.  (Tr. 1: 124-25).

15. None of the staff, including Petitioner, had any knowledge of the Activities Fund Manual or knew that there were any specific written policies which pertained to the Activities Fund.  (Tr. 1: 034-35; 1: 061-62; 1: 199-200; 1: 13; 1: 214; 2: 011-12; 2: 264).

16. Verbal instructions were given by the Principal during the staff development meetings prior to the beginning of each school year that:

(1) All money made from fund-raising was to be deposited in the office with the financial secretary and a receipt given for the deposit; and

(2) Only the Principal could sign checks drawn on the Activities Fund account.

(Tr. 1:032; 1:070; 1:080-81; 1:115; 1:173; 1:179; 1:185-86; 1:221; 2:134-36; 2:261-62; 2:270-71).

17. It is not clear what specific oral instructions were given regarding the payment of bills for purchases made on credit.  (a) Petitioner testified that he was told to "take care of the bills" by the Principal and Ms. Cooks, the school's financial secretary; and that he understood that to mean that he was responsible for payment.  (1:034; 1:157; 1:070; 1:115-16; 1:074-75).  (b) Walter Frazier, a teacher and coach at Boude Storey, testified that the Principal had instructed Petitioner to pay the Athletic Department bills and that the bills were sent to Petitioner by the financial secretary for payment.  (1:197-98; 1:204-06).  (c) Bobby Nevels, Sr., previously the head coach and currently a coach/teacher at Boude Storey, testified that the financial secretary had a practice of sending the bills to Petitioner with instructions that the Principal wanted Petitioner to take care of them.  (1: 167-68; 1:181-82).  (d) Millie Allen, a teacher who served on the Finance Committee and was in charge of the school store, testified that when she ordered supplies, the bills came directly to her, and she then verified them and sent them to the financial secretary for payment.  (Tr. 2:008-09; 2: 013-15).  (e) James Gibbs, the assistant principal, testified that the procedure for handling bills was for the bill to be sent to the teacher who placed the order for verification that the items had actually been received; the teacher would then return the bill to the financial secretary for payment by the Principal.  (Tr. 2: 144-45; 2: 168).  (f) Russell Elston, a teacher and student affairs coordinator, testified that the procedure for handling bills required the teacher to first get permission from the Principal to make the purchase and have the school billed; then the teacher would give the original receipt for the purchase to the financial secretary, who would then check with the Principal about paying the bill.  (Tr. 2:273-75).

18. The Principal told Petitioner to pay the custodians, disc jockeys and security guards for their services at the school's disco dance fund raisers in cash.  (Tr. 1:041; 1:098; 1:200-01).

19. Millie Allen, the teacher responsible for the school store, testified that, if she had cash on hand, she would buy store supplies at Target or Woolco and then turn in the receipt to the financial secretary for reimbursement.  (Tr. 2:008-09).  She would not always get the Principal's permission for these cash purchases and would be reimbursed only when she spent her own money.  (Tr. 2:015-16).  She testified that the school store was never reimbursed for cash purchases made by her with school store funds.  (Tr. 2:021).  She was never given any instructions regarding handling money, except that she must get a receipt whenever she made a purchase and turn it into to the financial secretary.  (Tr. 2: 011; 2:019).  She was never instructed that she should not make cash purchases.  (Tr. 2:008-09).  She did not turn in all the money every day, but kept cash on hand and turned in the excess money whenever the financial secretary was in the office and would accept the money.  (Tr. 2:007-08; 2:017-18).

20. On many occasions, the financial secretary was unavailable or refused to accept cash receipts.  (Tr. 1:033; 1:038-39; 1:096-97; 1:174; 1:199; 2:007).  She would usually issue a receipt for the deposit later during the day, or a day or two later.  (Tr. 1:032-33).  On at least one occasion she put the wrong item on the receipt as the source of the deposit.  (1:107; 1:120).

21. Petitioner did not accurately separate the sales of all the items sold under his authority into specific dollar amounts attributable to sales of specific items, such as doughnuts, caps, mugs, jackets, etc.  Many times, the money deposited with the financial secretary represented the sale of various types of items, but was only classified on the receipt as being received for the sale of one particular item.  (Tr. 1:087-90; 1:097-98; 2:096).

22. Petitioner paid cash for certain bills and purchases prior to turning in all funds raised to the financial secretary.  (Tr. 1:027; 1:035-37; 1:043-44; 1:097-98; 1:099-100; 1:181).  As a result of this practice, Petitioner did not turn in all of the money raised for his fund raising events to the Student Activity Fund.

23. Several teachers, students and the Principal knew that Petitioner kept cash on hand in a fishing tackle box in the coach's cage.  (Tr. 1:036; 1:038-39; 1:076; 1:143; 1:157; 1:199; 1:214-17).

24. Mr. Nevels, Mr. West and Mr. Gibb knew that Petitioner paid cash accumulated from the sales of doughnuts for bills and purchases.  (Tr. 1:181; 1:184; 1:214-17; 2:156).

25. Petitioner was never instructed that he should not pay cash for purchases (Tr. 1:080), nor was he ever asked for receipts for his cash purchases until after the commencement of the investigation.  (Tr. 1:047-48).

Discussion

For purposes of clarification, it may be best to first identify what is not at issue in this case.  Petitioner has not been charged with misappropriation of the funds in question.  There is no contention that Petitioner used the funds in question for purposes other than legitimate school expenses associated with the Athletic Department of Boude Storey Middle School.  What is at issue is Petitioner's alleged violation of district policies relating to the Student Activity Fund.  Petitioner contends that he was only doing what he perceived he had been instructed to do by his Principal.  He also contends that there was insufficient evidence to support a finding by the Board of Trustees that Petitioner violated the policies in question and that, therefore, the decision of the Board of Trustees was arbitrary, capricious and unlawful.  Respondent contends that Petitioner willfully and knowingly violated the policies in question.

The two sections of the Activity Fund Manual cited in Respondent's letter of June 25, 1982 (Pet. Ex. 11), deals with the deposit of all funds raised and the disbursement by check for all purchases.  Testimony from every witness questioned regarding the Activity Fund Manual establishes that the staff was unaware of its existence, let alone the written policies contained therein.  (See Evidence Adduced No. 15).  There was general awareness of some of the requirements of those policies through oral instructions given by the Principal during the staff development meetings prior to each school year.  The staff members knew that they were supposed to turn in all the money they made to the financial secretary and get a receipt.  They knew that the only way any of the money in the Activity Fund account could be used to pay for a bill or purchase was for the Principal to have authorized the purchase ahead of time and then issue a check for payment after the bill had been received and verified.  (See Evidence Adduced Nos. 16 and 17).

However, there was considerable confusion among the witnesses as to the actual procedure for receiving and paying bills.  (See Evidence Adduced No. 17).  Petitioner, Coach Frazier and former head coach Nevels all testified that it was their understanding that Petitioner was responsible for actually paying the bills and existing debt of the Athletic Department.  Respondent offered no evidence that Petitioner was instructed not to directly pay these bills prior to his suspension.  In fact, Petitioner was specifically instructed by the Principal to pay the disc jockeys, custodians and security guards in cash after each disco dance fund raiser.  (See Evidence Adduced Nos. 18 and 25).  At least one other teacher who was responsible for receiving money from the sale of supplies and for purchase of additional supplies testified that she made purchases with cash on hand and was never instructed that she should not make cash purchases(See Evidence Adduced No. 19).

Petitioner does not contest the allegations that he (1) did not deliver all monies raised to Ms. Cooks for deposit in the Activity Fund account, and (2) did pay for some purchases and bills with cash rather than with checks drawn on the Activities Fund account.  However, Petitioner contends that he retained cash and paid for bills and purchases at the direction and with the knowledge and consent of his Principal: Respondent has offered no direct evidence to dispute this contention.

Petitioner's effectiveness as a teacher-coach and as head coach responsible for the entire athletic department is undisputed.  The evidence establishes that he effectively paid off the department's sizeable debt and then continued to keep pace with the ongoing supply and equipment demands of the department.  His efforts at raising funds were approved by his principal and his expenditure of those same funds for the needs of his department was never questioned by anyone until after his suspension.  (See Evidence Adduced No. 14).  Given the state of confusion that existed regarding the general financial procedures and controls utilized at Boude Storey Middle School, the fact that no funds were misappropriated or misused and the fact that no notice was ever given to Petitioner of any deficiencies in his procedures prior to his suspension, it is not reasonable to find that Petitioner's conduct constitutes a willing and knowing violation of Respondent's policies.  It is important to note that the two witnesses who could have contested Petitioner's allegations that his procedures were known to and approved by the principal and who could have offered evidence of any instructions by the Principal to Petitioner to handle things in a different manner, were not present nor were they subpoenaed (i.e., the Principal, who had apparently been cleared of any wrongdoing after the investigation and was reinstated only to retire at the end of the term, and the financial secretary, who had earlier been terminated by Respondent for her involvement in a shoplifting incident earlier in the year).  Petitioner was the only person with personal knowledge in this respect who gave testimony.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. The instructions for the handling of funds raised by individual departments or persons were unclear and interpreted in various ways within Boude Storey Middle School. Petitioner's methods of handling the fund raising and bill paying for the athletic department were generally well known and accepted.

2. Petitioner raised funds and used those funds to pay for the needs of the athletic department with the consent of the Principal.

3. Petitioner's record with Respondent as an effective teacher-coach was satisfactory.

4. Respondent never reprimanded Petitioner regarding his methods of handling the funds raised nor ever questioned his methods of handling such funds until after Petitioner was suspended.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent terminated Petitioner's employment with Dallas ISD without just cause for doing so.

2. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED, and that the Decision of the Commissioner issued July 11, 1983 be vacated.

SIGNED AND ENTERED the  24th  day of  January  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of MAY, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

___________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 29th day of December, 1983, is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of APRIL, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on for consideration Petitioner's appeal in the above-styled and numbered matter; and, after due consideration of the record, it is accordingly

ORDERED that the Decision of the Commissioner entered on the 11th day of July, 1983, be REVERSED and Petitioner's appeal be GRANTED, based upon the Findings of Fact and Conclusions of Law adopted by this Board on the 8th day of OCTOBER, 1983.

SIGNED AND ENTERED the  8th  day of OCTOBER, 1983.

______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

___________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on for consideration Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that said Motion for Rehearing is GRANTED, and the matter REMANDED to the Commissioner of Education for entry of another decision containing suitable of Findings of Fact and Conclusions of Law and granting Petitioner's appeal.

SIGNED AND ENTERED the  12th  day of NOVEMBER, 1983.

______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on for consideration Petitioner's motion to place its appeal on the October 1983 agenda of the State Board of Education, and for extension of time to file its Brief in support of said appeal and its Proposed Findings of Fact, Conclusions of Law, and Order; and, the undersigned being of the opinion that said motion is meritorious, it is accordingly

ORDERED that Petitioner's motion be GRANTED, and the time for filing its Brief and proposed instruments is hereby extended to August 25, 1983, and Respondent's time to file its Reply Brief is hereby extended to September 9, 1983.

SIGNED AND ENTERED the  11th  day of AUGUST, 1983.

_________________________________

MARK W. ROBINETT

DIRECTOR OF HEARINGS AND APPEALS
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