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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Motion in Opposition for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  23rd  day of  August  , 1985.

_____________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER

Statement of the Case

Frances Smith, Petitioner, brings this appeal from an action of the Board of Trustees of the Progresso Independent School District (PISD), Respondent, nonrenewing Petitioner's contract of employment as a classroom teacher.  Petitioner's appeal alleges, inter alia, that Respondent's action violates the provisions of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984) and, alternatively, that Respondent is governed by the provisions of Tex. Educ. Code Ann. §§13.101 - .117 (Vernon 1972).  Petitioner also alleges that her nonrenewal was in retaliation of her exercise of constitutionally protected speech.

Petitioner is represented by Mr. Dean A. Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Mr. Juan J. Hinojosa, Attorney at Law, McAllen, Texas.

On February 15, 1985, a hearing was conducted on Petitioner's Motion for Hearing.  During the course of that proceeding, it was stipulated that Respondent was not governed by §§13.101 - .117.  It was also indicated to Petitioner that her pleading would not support allegations of constitutionally impermissible conduct on the part of Respondent and Petitioner was granted leave to amend said pleadings.  Thereafter, by letter dated April 22, 1985, Petitioner advised that no amended pleadings would be filed and that those issues of Petitioner's appeal would not be pursued.

On May 13, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 3, 1985.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher pursuant to a non-probationary written contract of employment encompassing the 1982-83 school year.  (See PISD Ex. 4).

2. Respondent adopted the provisions of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - 211 (Vernon Supp. 1984) on February 17, 1982, and employs its professional employees pursuant to those statutes.  (See PISD Ex. 2; Tr. 18).

3. Respondent's policy manual includes policies adopted November 11, 1981, governing the nonrenewal of teachers.  Those policies include, but are not limited to, the following listed reasons for nonrenewal:

Deficiencies pointed out in observation reports, evaluations, or other supplemental memoranda.

Inability to maintain discipline in the classroom or at assigned school-related functions.

Insubordination or failure to comply with official directives.

Failure to comply with Board policies or administrative regulations.

Neglect of duties.
(See PISD Ex. 1).

4. By letter dated March 30, 1983, Respondent's Board of Trustees advised Petitioner of the proposed nonrenewal of her contract.  The reasons listed in support thereof are as follows:
Poor punctuality.

Constant tardiness; reporting to work beyond the time set by the Principal.

Neglecting to make lesson plans as instructed by the Principal and in accordance with operating procedures.

Being unprepared to carry out daily classroom responsibilities.

(See PISD Ex. 5).

5. By letter dated April 6, 1983, Petitioner requested a hearing before Respondent's Board of Trustees in order to contest the proposed nonrenewal.  (See PISD Ex. 6).

6. On June 2 and 9, 1983, a hearing was conducted before Respondent's Board of Trustees.  An examination of the transcript of that hearing discloses that the following evidence was adduced:

A. The PISD Teachers Handbook establishes the beginning of the school day at 8:25 a.m. and directs that all teachers are to be at their duty stations by 8:10 a.m. (See PISD Ex. 3, section 1.1).  It is also undisputed that the administration at Petitioner's school has established a Sign In-Out Log and that all personnel are to sign in upon their arrival.  (See PISD Ex. 12 and 14; Tr. 1: 47).

B. On September 13, 1982, Petitioner was counseled by her principal, Mr. Roberto Daniel Rivera, concerning tardiness and deficient lesson plans.  Of the nineteen school days that preceded their meeting, Petitioner had failed to sign in or had been tardy on four occasions.  (Tr. 1: 46).

C. On October 1, 1982, Petitioner was counseled again by Principal Rivera for tardiness and deficient lesson plans.  Of the fourteen school days since the September 13 meeting, Petitioner had failed to sign in or had been tardy on ten occasions.  (Tr. 1: 47-48).

D. On November 3, 1982, Petitioner was counseled once more by Principal Rivera for tardiness and deficient lesson plans.  Of the twenty-two school days since the October 1 meeting, Petitioner had failed to sign in or had been tardy on seventeen occasions.  On that date Rivera served Petitioner with a written memorandum that she was to consider herself on "probation" for tardiness, deficient lesson planning and failure to maintain proper classroom discipline.  The document also advised that her failure to improve would result in a recommendation for her dismissal.  During these counseling sessions Petitioner admitted deficiencies in the areas of punctuality and lesson plans.  (Tr. 1: 48; PISD Ex. 11).

E. Of the sixty-two school days between the November 3 meeting and March 11, 1983, Petitioner failed to sign in or was tardy on fifty-two occasions.  (Tr. 1: 54).

F. On March 1, 1983, Principal Rivera conducted Petitioner's annual performance evaluation, grading Petitioner as unsatisfactory, inter alia, in the areas of punctuality, adherence to policies and administrative directives, and promptness in turning in records, reports, etc.  Petitioner's handwritten comments on the evaluation form acknowledge these deficiencies.  (See PISD Ex. 18).

G. The PISD Teachers Handbook (RISD Ex. 3), section 1.8 requires all teachers to maintain a comprehensive lesson plan book detailing plans for the following week.  During the course of the 1982-1983 school year, Petitioner filed incomplete lesson plans or failed to file lesson plans on numerous occasions.  Prior to March 14, 1983, Petitioner failed to file lesson plans or filed incomplete lesson plans for ten weeks.  Counseling on five occasions by Principal Rivera resulted in no improvement in this area.  (Tr. 1: 46, 51-54, 75).

H. Petitioner testified and acknowledged her lack of punctuality, explaining that medication for her bronchitis condition made it difficult to get going in the morning.  (Tr. 2: 56, 74).  She also opined that punctuality wasn't important because it didn't hurt the children since they were out playing until her arrival.  (Tr. 2: 76-77).  Petitioner had also explained to Principal Rivera that she was just not a "morning person." (Tr. 2: 50).

I. Petitioner's testimony also acknowledged that her lesson plans were deficient or, in some instances, non-existent.  Petitioner opined that the condition of her lesson plans did not represent a significant problem because she could always enlarge or expand on previous plans.  (Tr. 2: 64, 79).

J. From the period starting with the beginning of the 1982-83 school year and ending on March 11, 1983, Petitioner had made fifty-five disciplinary referrals to Principal Rivera's office.  Principal Rivera testified that the number of Petitioner's referrals more than doubled the average of her colleagues.  He also testified that, on at least twenty occasions, Petitioner violated his directive that teachers were not to discipline students by standing them in the hallway.  (Tr. 1: 64, 66).

Discussion

Having disposed of the allegation that PISD is governed by the provisions of §13.101 - .117 and the issues involving alleged constitutional improprieties, the remaining issues to be resolved focus on alleged violations of the TCNA.

An exhaustive analysis of the issues raised by Petitioner's pleading is not warranted by the record of appeal.  The evidence adduced before Respondent's Board of Trustees easily supports the decision of nonrenewal.  Moreover, in the opinion of this Hearing Officer, that same evidence would have successfully supported the termination of Petitioner's employment during her contract term.

It would be a radical understatement to label Petitioner's record of punctuality as unacceptable.  This aspect of Petitioner's performance, standing alone, justifies the action taken by Respondent's Board of Trustees.  The comments made by Petitioner in her own defense serve only to reenforce the charges.

The same may be said of Petitioner's lesson plans.  Petitioner's chief defense to her admittedly deficient or non-existent lesson plans was that she should be allowed to improvise.  "Winging it," as it were, it is not an adequate substitute for required comprehensive lesson plans.

Petitioner offered little opposition to the charge of inadequate disciplinary practices except to indicate that her class contained some children with unspecified behavioral problems.

Petitioner's allegations that Respondent had adopted no policies in compliance with the TCNA and that the specified reasons for nonrenewal were not contained in Respondent's policies are without merit.  PISD Ex. 1 establishes that adequate policies were in effect and that the reasons for nonrenewal are covered adequately therein.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's pleadings are insufficient to support allegations of constitutionally impermissible conduct and that portion of this appeal should be DISMISSED.

2. Substantial evidence of good cause did exist in support of Petitioner's nonrenewal by Respondent's Board of Trustees.

3. The reasons given by Respondent for Petitioner's nonrenewal are covered adequately by district policy.

4. The action to nonrenew Petitioner's employment contract was in compliance with Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984).

5. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  11th  day of  July  , 1985.

_______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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