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Statement of the Case

La Wanda Whalen, Petitioner, brings this appeal from a decision of the Board of Trustees of Rocksprings Independent School District (RISD), Respondent, to terminate Petitioner's contract during the first year of its two year term.  Petitioner is represented by R. Emmett Harris, Attorney at Law, Uvalde, Texas.  Respondent is represented by Judy Underwood, Attorney at Law, Austin, Texas.

A hearing on the merits of Petitioner's appeal was held in Austin, Texas on June 5 and June 25, 1984, before Rebecca M. Elliott, the Hearing Officer appointed by the State Commissioner of Education.

On November 30, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that Petitioner was employed by Respondent under a term contract during the 1983-84 school year.

2. It is uncontested that Petitioner's assignment included teaching Life Science to seventh grade students.  A unit on sex education was a part of the course.  (Tr. Vol 1: 20-21)

3. It is uncontested that Petitioner was terminated on November 22, 1983 by the Board of Trustees of Rocksprings ISD.

4. It is uncontested that Respondent based its decision to terminate Petitioner on a finding by the Board that on September 28 and 29, 1983, Petitioner made inappropriate comments to her seventh grade science class concerning sexual matters and had done so with an inappropriate amount of "levity and humor." The Board found that the following comments were made:

(A) On or about September 28, 1983, Ms. Whalen suggested that, should one of the boys in her class desire additional information concerning the male ejaculatory process, he should go home, lock the door to his restroom and masturbate.  Ms. Whalen also suggested that two other male students in the room follow the same course.

(B) Ms. Whalen, on or about that same date, entered into an unnecessarily graphic description of homosexual intercourse.

(C) On or about the same date, Ms. Whalen, in response to a question concerning prophylatic devices, suggested that students should go behind the school district gymnasium if they had never seen a "rubber."

(See Respondent's Original Answer and letter dated November 9, 1983 from Donald Henslee, for Respondent, to Jay Brim, original counsel for Petitioner.)

5. In August, 1983, Petitioner was told by her principal, Mr. Ronald Kelly, that before she had any discussion on sex education, he would meet with her and the Home Economics teacher to revamp that unit and that some changes needed to be made, including:

(1) Separating the class by gender, with one group being taught by Petitioner and the other by the Home Economics teacher; and

(2) Developing a standard unit which would be presented to the Board for its approval.

(See Tr. Vol. 1: 20-21, 48, 116-17).  The unit on sex education was not scheduled until the spring semester.  (Tr. Vol. 1: 21).

6. On September 28 and 29, 1983, Petitioner became involved in a question and answer session with her fifth period science class in which she gave the following responses to questions propounded by her seventh-grade students concerning sexual activities and related matters.

(1) In response to a series of questions about AIDS and its transmission, Petitioner told her class that the disease was transmitted by homosexuals through anal intercourse.  Petitioner further explained the mechanics of the physical contact, stating that one man puts his penis into the anus of another man.  Petitioner also advised her class that the disease was transmitted through the mixing of blood and feces which resulted from the tearing of tissue during the act of intercourse.  (See Tr. Vol. 1: 27, Vol 2: 52, 105, 201).

(2) Petitioner answered one student's question about what a "rubber" was by stating that it was either an animal skin or a rubber sheath placed over the male penis to prevent venereal diseases.  (See Tr. Vol 1: 28).  Petitioner also sketched a large condom on the board (Tr. Vol. 1: 28) and advised the child who asked what a "rubber" looked like that the prophylactic device could be found on the ground behind the school gymnasium or at the rodeo grounds.  (See Tr. Vol. 1: 22, 53, 79, 105).

(3) Petitioner instructed one male student that if he wanted to know when sperm was produced he should go home, lock himself in the bathroom and masturbate.  (See Tr. Vol. 2: 19-20, 37-38, 54, 106, 128, 169, 204).

(4) Petitioner answered a question about how one person could satisfy herself or give pleasure to herself without a member of the opposite sex by stating that a girl could "finger" herself.  (Tr. Vol. 1: 120, 129).

7. The discussion on sexual matters was prompted by questions from a student regarding "reproduction." This term had been listed as one of the life processes in response to a test question being reviewed.  The test questions concerned a unit of study in which the children were determining how to differentiate between living and nonliving objects in a hypothetical situation.  Reproduction had been simply defined in the text as the production of offspring.  (Tr. Vol. 1: 24-25, 47).

8. Petitioner continued the discussion again on Thursday, September 29, 1983, for the entire class period with the focus of the discussion on the more physiological aspects of reproduction.  (Tr. Vol. 1: 36).

9. The questions discussed on September 28 and 29 had nothing to do with the subject matter in the text but were "just life questions in general." (Tr. Vol. 1: 53).

10. At a football game on September 29, Principal Kelly was advised by a parent of one of the children in Petitioner's class that there had been language and expressions used in the class that she did not want her child to hear.  (Tr. Vol. 1: 74).

11. Petitioner was told on September 30, 1983, by Principal Kelly, that he had received a phone call from a parent concerning the discussions and that Petitioner was not to discuss sex anymore until the program was revamped.  (Tr. Vol. 1: 43-44, 80).

12. Superintendent Connel received a complaint on September 30 from a parent reporting the use of bad language in the science class.  (Tr. Vol. 1: 80).  He requested Mr. Kelly to check out the allegation.

13. On Friday afternoon, September 30, Mr. Kelly met with the parent who had contacted Mr. Connel.  The parent described the language used in the class as "gutter language" and specifically informed him that the words "queer" and "cunt" had been discussed.  (Tr. Vol. 1: 81).

14. During a varsity football game on Friday night, September 30, Mr. Kelly was approached by yet another parent whose son was in Petitioner's class.  The father told Mr. Kelly that Petitioner had advised another young man in the class that if he wanted to find out what masturbation was that he should go in the bathroom and lock the door.  (Tr. Vol. 1: 84).

15. Principal Kelly was told by members of the community, both Anglo and Mexican-American, that they did not want language and instruction like that used and given by Petitioner in her class to be continued in the schools.  (Tr. Vol. 1: 101).

16. On Friday, October 7, 1983, Petitioner was suspended with pay pending a hearing by the Board of Trustees on November 22, 1983.  (Tr. Vol. 1: 30).

17. The Board of Trustees held a hearing on November 22, 1983 to hear testimony regarding the allegations against Petitioner.  The Board then terminated Petitioner for the discussions she had held on September 28 and 29, 1983 with her seventh grade science class.  (See Transcript of Proceeding before Rocksprings Independent School District, filed in this appeal by stipulation of both parties).

Discussion

In her appeal before the Commissioner of Education, Petitioner contends that she was terminated by the Rocksprings Board of Trustees in retaliation for engaging in constitutionally protected speech and that the action of Respondent in doing so was without legal justification or basis and was unlawful and improper.  The parties agree that the sole reason for terminating the employment relationship was a two-day discussion Petitioner participated in on September 28 and 29, 1984, in which sexually explicit information was given out by Petitioner and in which Petitioner made comments to her class regarding sexual activity which the Board felt were inappropriate.  Throughout the hearing before the Agency, Petitioner has denied making the statements and has suggested that the students misconstrued her explanations.  However, the seven students who testified were convincing in their accounts of the two-day discussion.  (See Finding of Fact No. 6).  Petitioner, then, must demonstrate that the statements she made were indeed protected and form an illegal basis for her discharge.

Because the statements were made in the classroom, Petitioner's claim of protected speech is actually one of academic freedom, a right recognized under the First and Fourteenth Amendments.  See Webb v. Lake Mills Community School District, 344 F. Supp. 791, 799 (N. D. Iowa 1972).  The classroom teacher cannot be made to "simply read from a script prepared or approved by the board." Cary v. Bd. of Ed. Arapahoe Sch. Dist, 598 F.2d 535, 543 (10th Cir. 1979).  On the other hand, although teachers "have some freedom in the techniques to be employed, they [do not] have unlimited liberty as to structure and content of the courses, at least at the secondary level." Id. The court in Webb also recognized that the state has an interest in limiting the discretion of a teacher, and that its interest grows stronger as the age of the student decreases.  "[T]hus, the Fourteenth and First Amendments do not necessarily give teachers of younger students the same `academic freedom' that they give teachers of college students." 344 F. Supp. at 799.  In addition, the teaching methods employed must be reasonably relevant to the subject matter the teacher is employed to teach.  Id. at 805.

Academic freedom, then, is not an absolute right and has a dual nature:

(1) The substantive right of a teacher to choose a teaching method which serves a demonstrated educational purpose; and

(2) The procedural right of a teacher not to be discharged for the use of a teaching method which is not proscribed by a regulation and as to which it was not shown that the teacher should have had notice that its use was prohibited.

It is concluded that, for Petitioner to prevail on her claim, she must show that her classroom discussion on September 28 and 29, 1983, was "reasonably relevant" to the subject matter she was employed to teach, and that the statements had both a demonstrated educational purpose and were not proscribed by an unlawful regulation.

In the instant case, Petitioner was terminated for making the three specific comments found in Finding of Fact No. 6 (1), (2), and (3).  There was no evidence adduced at the hearing which would indicate that the discussion on homosexual intercourse, masturbation, or "rubbers" had any relevance to the unit of study on "life processes." Further, the relevancy of the comments to the term "reproduction" as defined in the text is remote.  Even considering the unit on sex education which was authorized for study at a later time, the comments were too inappropriate to be "reasonably relevant" to a seventh-grade science class.  The principal had indicated that the class was to be separated by gender when the topic was discussed and that the unit would be "revamped." (See Finding of Fact No. 5).  Obviously, Respondent intended for the discussion on sex to be limited and to be handled in a delicate manner.  In crossing the line from giving simply the physiological facts of reproduction to discussing the "how to," Petitioner assumed the burden of demonstrating that her comments were reasonably relevant to the course.  She has failed to meet that burden.

Even if it is conceded that the discussion was in some way relevant to her science class, Petitioner still must prove that her comments had a demonstrated educational purpose.  The only explanation Petitioner offered as to her purpose in participating in this two-day discussion was her belief that children's questions should be answered at the time they are asked, not at some later date.  (See Tr. Vol. 1: 40).  It is concluded, however, that the references to homosexual intercourse, to masturbation, and to where to find discarded condoms had no educational purpose authorized to be taught in her school to seventh graders.

Finally, Petitioner was specifically instructed not to teach sex education until the unit had been revamped and approved.  (See Finding of Fact No. 5).  In Cary, 598 F.2d 535, 541, the court noted that "cases which held for the teachers and placed emphasis upon teachers' rights to exercise discretion in the classroom, seemed to be situations where school authorities acted in the absence of general policy, after the fact, and had little to charge against the teacher other than the assignment with which they were unhappy." (Emphasis added).  The Commissioner joined the court in disapproving the use of "hindsight" by Boards of Trustees in a recent decision.  See Oscar Villa v. Marathon ISD, No. 104-R1a-583, pp. 10, 11 (Comm. Educ., April 1984).  However, Petitioner in this case was fully aware that her superiors wanted the boys and girls to be instructed about sex separately and at a later date.  As in Villa (Id. at 2), the principal merely wanted to place reasonable limits on the dissemination of the appropriate information.

In conclusion, the lack of relevance of Petitioner's comments, the absence of a demonstrated educational purpose, and the fact that Petitioner was on notice that she was not to instruct her students about sex at that time, all support a holding that her classroom discussion was not protected by the First and Fourteenth Amendments.  This holding, however, does not assure Respondent that its decision will be affirmed.  Petitioner's activity must still constitute "cause" for her termination.  Tex. Educ. Code Ann. §21.210 (Vernon Supp. 1983).

First, it should be noted that Respondent did not terminate Petitioner for failing to follow a directive not to teach sex education.  Rather, the district contends that the comments themselves constitute cause for termination.  In deciding whether the statements made by Petitioner constitute cause, the effect of the statements on the students involved must be considered.  If the comments were harmful or potentially harmful to the children, the district's decision must be upheld.  A district cannot be required to leave its students exposed to a teacher who has indicated that she is likely to engage in conduct harmful to her students.  Dooley v. Fort Worth ISD, No. 106-R2-284, p. 12 (Comm. Educ., January 1985).  Here, the conduct of the teacher arguably had the potential to harm her students not physically, but emotionally in regard to their development of a healthy attitude towards their own sexuality and in their future relationships with others.  Although conduct by a teacher which endangers a child's physical safety is much easier to identify and its consequences more tangible, protecting the emotional well-being of children is no less important simply because it is more difficult to determine what harm is done and to measure its severity.

In determining whether conduct by a teacher is potentially harmful to the emotional well-being of a child, several factors must be considered.  The significance of these factors is unique to the discussion of Petitioner's behavior and may be different in other cases due to the variety of community standards found in the 1100 plus school districts in Texas.  Accordingly, the Commissioner must review the districts' decisions on a case by case basis.

Perhaps the most important factor to consider here is the age of the students involved, both in years and in life experiences.  Petitioner's class was composed of 17-18 boys and girls who ranged in age from 11-12 years, (See Tr. Vol. 1: 119-20; Vol. 2: 15, 49, 76, 101, 124, 164, 197).  These students were at an age at which many children experience the changes which occur in their bodies and emotions during puberty, and as a result, are highly sensitive and impressionable.  In fact, many of the students who testified at the hearing appeared to be confused about the terms used during questioning and seemed offended or embarrassed by the topics which were the subject of Petitioner's classroom discussion.  (See Tr. Vol. 2: 21, 55, 73, 82, 92, 108, 110-11, 113, 116, 158, 170, 206, 108, 237).  At times, some of the children cried during the proceeding.

The children's age cannot be viewed alone, however.  These children lived in a small rural community, more limited in their exposure to the types of experiences a child in an inner-city school in a large city might have had.  Petitioner's students were likely less prepared by their life experiences to deal with her statements about the devices and techniques used by individuals engaged in sexual acts and to interpret her remarks which were made in an insensitive and flippant manner.  Children of the same age in another community might not have been affected by a teacher's statements similar to those made by Petitioner; her comments might have been, in fact, common knowledge to another group.

The determination concerning what the particular students in this case knew and how they were affected is best made by those closest to the situation, most familiar with the standards and expectations of the community in which the children affected reside - - i.e., the local board of trustees.  This is not to say that teachers are at the mercy of local school boards and without guidelines for what statements may be made in the classroom.  The message that should be clear is that the teacher must exercise good professional judgment in assessing the standards of the community in which he or she teaches when embarking on discussions of extremely sensitive subjects such as human sexuality and that guidelines, such as those given by Petitioner's principal, should not be disregarded.

Also of great importance in determining the potential for harm in Petitioner's statements is the nature and extent of her comments.  Clearly, her comments were inappropriate.  Petitioner's statements on a highly sensitive and controversial topic went beyond answering questions in a straightforward and textbook-like manner, or answering an occasional question inappropriately.  Moreover, the potential for harm increased with the continuation of the discussion.  Petitioner spent two class periods, on successive days, discussing the matter, suggesting, among other things, that her students participate in self-gratifying sexual activity, and that they search for discarded condoms.  She also gave an explicit description of homosexual intercourse.  (See Finding of Fact No. 6(2)(3)).  The effects of the comments were magnified by her continued participation in the discussions.

Conclusion

The decision of the Rocksprings Independent School District's Board of Trustees will be affirmed, but not without reservations.  Petitioner did exercise poor judgment in this matter.  However, one instance of exercising poor judgment will not necessarily support an action of termination of employment.  See e.g., Shivers v. Liberty ISD, No. 163-R3-682, p. 14 (Comm. Educ., Jan. 1985).  In most instances, the best way to handle such matters is to advise the teacher that he or she has exercised poor judgment and that a recurrence of the objectionable conduct might result in the teacher's termination.  In the present case, there is no reason to believe that a stern warning to that effect would not have effectively prevented a recurrence of the conduct.

In addition, this case is troublesome to the extent, if any, that Petitioner's termination was effected in order to placate certain irate parents.  There is no evidence that any attempt was made by the school board or its administration to resolve this matter in a manner other than imposing the severe sanction of termination on Petitioner - - e.g., by holding a conference with Petitioner and those parents for the purpose of arriving at a clear understanding of what conduct would be expected of Petitioner in the future.

Nevertheless, despite these reservations, when a teacher engages in activity which is potentially harmful to her students' physical or emotional well being, a school district must be allowed to terminate that teacher's employment rather than risk the possibility that the teacher might engage in further similar conduct.  This is not to say that a teacher may be terminated for participating in any harmful activity no matter how minor; the harm must be significant.  But in an area as sensitive as sex education, it would be presumptuous for the Hearing Officer or the Commissioner to conclude that their judgment in determining the seriousness of the harm to the students in a particular district is better than the local school board's.  The Commissioner should not, therefore, substitute his judgment for that of the local board of trustees, elected by the citizens of its community, if their determination of the significance of the harm is reasonable.

In the present case, Petitioner demonstrated that the Board's decision was questionable.  She did not demonstrate, however, that it was unreasonable.  The decision of the Board should, therefore, be affirmed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's comments on September 28 and 29, 1984 were not protected by the concept of academic freedom.

2. Petitioner's comments on September 28 and 29, 1984, constituted good cause for dismissal.

3. Petitioner's appeal should be DENIED.

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  10th  day of  July  , 1985.

_____________________________

W. N. KIRBY
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