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DECISION OF THE COMMISSIONER
Statement of the Case
L.  D.  Rumfield, Petitioner, appeals the decision of the Flour Bluff Independent School District (FBISD), Respondent, which denied Petitioner a hearing to discuss his reassignment from varsity tennis coach and elementary teacher to physical education teacher only for the 1981-82 school year.

A hearing was held on February 12, 1982 before F.  Patrick Whelan, the Hearing Officer appointed by the Commissioner of Education.  Petitioner appeared represented by Richard A.  Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent appeared represented by Allen Parker, of Gary, Thomasson, Hall and Marks, Attorneys at Law, Corpus Christi, Texas.

On October 7, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on October 13, 1982, and that no exceptions to the proposal were filed.

Findings of Fact
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

L.  D.  Rumfield has been employed by FBISD since 1976 as a teacher and high school varsity tennis coach.  A notice of continuing contract is utilized for teaching duties.  A separate contract, or notice of increment for coaching duties, is used for additional duties assigned to teachers.  Pet.  Ex.  17.  On May 12, 1981, Bill Rhyne, athletic director of FBISD, advised L.  D.  Rumfield that his 1981-82 coaching assignments would be football, basketball, and junior high tennis.  Tr.  37.  Reasons for the reassignment were not stated.  Tr.  16.  Petitioner signed his employment contract on that date.  Tr.  45.  The coaching contract, also signed on May 12, 1981, provided that the athletic director of the district, as well as the superintendent, held the power of reassignment.  See Pet.  Ex.  2.  L.  D.  Rumfield's proposed reassignment for the 1981-82 school year to the junior high coaching position did not result in a salary reduction.  Tr.  130.

Following a conference with the athletic director and the superintendent about the reassignment (Tr.  149-71), L.  D.  Rumfield was offered a choice of alternative reassignments.  He elected an alternative that resulted in a salary reduction.  Tr.  171.  On June 23, 1981, Rumfield wrote Ken Claborn, FBISD Superintendent, stating that he would like to present his position that his reassignment did not fully utilize his talents to the FBISD Board of Trustees.  Claborn responded that Rumfield's employment contract authorized reassignment, and he requested that Rumfield have his attorney contact the FBISD attorney concerning his grievance.  Tr.  47-48.  A series of letters and events followed with Rumfield continuing to press for a hearing before the FBISD Board of Trustees.  By letter dated July 9, 1981, Rumfield filed the following grievance (Pet.  Ex.  5):

STATEMENT OF GRIEVANCE

I am alleging that there has been a violation, misapplication and misinterpretation of district Policies BE (local), BE-E (local), and BEC.

The violation, misapplication, and misinterpretation of District Policies BE, BE-E, and BEC occured when I was denied a closed hearing before the Board of Trustees of the Flour Bluff Independent School District.

I requested on various occasions, the latest on June 25, 1981, for a closed hearing before the Board of Trustees, as provided for in state law (Article 6252-17 Section 2g.), to discuss my reassignment.  My request for a closed hearing under Article 6252-17 Section 2g has been denied.  The denial of a closed hearing is a clear violation of the following District Policies:

1.  BE states, "The President of the Board shall call a special meeting at the President's discretion or on request by two or more members of the Board."

The President of the Board of Trustees of Flour Bluff Independent School District, James Duncan, informed me that I could have a closed hearing, and then he later informed me that I could not.

2.  BE-E states, "Considering the appointment, employment, evaluation, reassignment, duties, discipline, or dismissal of a public officer or employee or to hear complaints of charges against a public officer or employee, unless such officer or employee requests a public hearing."

This policy clearly states that the Board of Trustees of Flour Bluff Independent School District can hold a closed hearing to discuss my reassignment.  The denial of the hearing is a clear violation of the policy.

3.  BEC states, "Executive sessions are authorized for the following purposes: (3) To consider the appointment, employment, evaluation, reassignment, duties, discipline, or dismissal of a public officer or employee or to hear complaints or charges against a public officer or employee unless such officer or employee requests a public hearing."

As an employee of Flour Bluff Independent School District, I have requested a closed hearing to discuss my reassignment and I have been denied that hearing.  This is a clear violation of District Policy BEC, which is based on an Attorney General's Opinion H-496 (1975).

REMEDY

The remedy is very simple.  I am asking for no more or no less than what first brought about this grievance.  All I am asking is that I be granted a closed hearing before the Board of Trustees of the Flour Bluff Independent School District to discuss with them my reassignment.

By letter dated July 31, 1981, J.  W.  Gary, attorney for the FBISD, advised Mr.  Claborn that Rumfield had failed to show that he possessed an independent, substantive right to contest his reassignment, and he was, therefore, not entitled to a hearing.  See Pet.  Ex.  10.  By letter dated August 4, 1981, L.  D.  Rumfield was informed by Mr.  Claborn that he would not receive a hearing.  A copy of Mr.  Gary's letter was enclosed.  Pet.  Ex.  11.

On September 23, 1981, Richard Silvas, counsel for L.  D.  Rumfield, directed a letter to the FBISD requesting a hearing and stating that Rumfield's reassignment was done by an "abuse of authority resulting in substantial injury." See Pet.  Ex.  14.  This request was denied, and that denial was appealed to the Commissioner of Education on October 20, 1981.

The grievance policies of FBISD, admitted into evidence as Respondent's Exhibit 1, provide, in pertinent part:

The following definitions shall apply in this grievance procedure:

1.  "Grievance" is an employee's complaint regarding his or her wages, hours, or conditions of employment which alleges one of the following:

a.  A violation, misapplication, or misinterpretation of a District policy or administrative regulation; or

b.  An unfair or inequitable District policy or administrative regulation; or

c.  An unfair or inequitable practice in the absence of District policy or administrative regulations.

Discussion
In this appeal, Petitioner alleges that he was denied due process of law when the Board of Trustees refused to grant him a hearing.  Under the Due Process Clause of the Fourteenth Amendment, Petitioner was entitled to a hearing if he was being deprived of property or liberty.  See Board of Regents v.  Roth, 408 U.S.  564, 569-70 (1972).  In his First Amended Petition for Review, Petitioner alleges that his loss of salary due to the reassignment constitutes a deprivation of property; and his "demotion" constitutes a loss of his good name (i.e., liberty).

Petitioner's claim that he was deprived of property by the Board of Trustees is without merit, because he was offered a reassignment which would not have resulted in a lower salary, and he voluntarily elected to give up all coaching duties rather than accept the reassignment.

As for the deprivation of liberty contention, there is no evidence that Respondent, in reassigning Petitioner, made any charge against him that might seriously damage his standing and associations in his community - - such as that he had been guilty of dishonesty or immorality.  There is, in fact, no suggestion that Petitioner's good name, reputation, honor, or integrity is at stake.

Similarly, there is no suggestion that Respondent, in reassigning Petitioner, imposed on him a stigma or other disability that foreclosed his freedom to take advantage of other employment opportunities.  Under these circumstances, it cannot be held that Petitioner has been deprived of liberty.  See Roth at 572-74.  Inasmuch as Petitioner was deprived by Respondent of neither property nor liberty, he was not entitled to a hearing before the Board of Trustees under the Fourteenth Amendment.

Petitioner also seems to allege that he was entitled to present to the Board of Trustees his grievance concerning the fact that he had not received a hearing for the purpose of discussing his reassignment.  Respondent's determination that Petitioner had not stated a grievance under Respondent's own policies should not be disturbed by the Commissioner of Education, because the Respondent is in a better position to construe its own policies than is the Commissioner.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  The action of Respondent of reassigning Petitioner and subsequently offering to him an alternative position is in harmony with Texas law.

2.  Petitioner was not deprived of any property or liberty interests sufficient to invoke the protections of the Fourteenth Amendment of the U.S.  Constitution.

3.  Local grievance policies which provide for hearings for aggrieved teachers do not create an absolute right to a hearing for a teacher who does not allege facts which support his or her claim of being aggrieved.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 30th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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