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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners Robert C.  Ingraham and Charles Horn bring this appeal from the decision of the Board of Trustees of Hurst-Euless-Bedford Independent School District, Respondent, denying their request to be placed on level two of the career ladder.

A hearing on the matter was held on April 14, 1986, before John T.  Fleming, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners were represented by Martha P.  Owen, Attorney at Law, Austin, Texas.  Respondent was represented by Jerry R.  Hoodenpyle, Attorney at Law, Arlington, Texas.

On July 8, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to the Proposal for Decision on July 31, 1986.  Respondent's Reply to Petitioners' Exceptions was filed on August 20, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioners were not placed on level two of the career ladder for the 1984-85 school year.  They were denied placement because each had received an "R" (requires improvement) on their prior written evaluations.  Respondent's policy was to place teachers on level two who "exceeded expectations" in their teaching performance, and only those who had received no "R" ratings on written evaluations for the previous two years would be considered to have "exceeded expectations." (J.  Ex.  1).

2.  Charles Horn received an "R" rating in the category "Performs all required school routines and responsibilities on time." Next to the check mark in the "R" column is the handwritten comment, "watch attendance cards." Robert Ingraham received an "R" rating in the category "Works and cooperates with the entire staff - - seeks, shares, and respects ideas of others," on his 1982-83 written evaluation.  (J.  Exs.  14, 15).

3.  Each evaluation form for the years in question contained 28 categories judging a teacher's overall school performance, accompanied by three columns.  The columns were captioned "P," "R," and "I," meaning "professionally competent, "requires improvement," and "insufficient observation." (J.  Exs.  14, 15).

Discussion
There are two questions presented in this appeal: (1) Does "performance" in the Tex.  Educ.  Code Ann., §13.301 (Supp.  1986) and 19 T.A.C.  §149(e) include behavior such as "correctly preparing attendance cards," or "cooperation with the entire staff"; and (2) even assuming that such behavior is included, is it arbitrary, capricious, or in bad faith to exclude a teacher from level two of the career ladder solely because that teacher needs improvement in one of those areas?

Concerning (1) above, Petitioners would interpret "performance" to mean "classroom performance" or classroom-related performance, thus excluding criteria such as "cooperation with the entire staff." Respondent, on the other hand, would take a broader view, construing "performance" to mean "job-related performance." (Tr.  44).  As support for their interpretation of the Code and the Rules, Petitioners point to Tex.  Educ.  Code Ann.  §13.318, which provides that "a teacher who directs extracurricular activities in addition to performing classroom teaching duties shall be appraised only on the basis of classroom teaching performance and not on performance in connection with the extracurricular activities" (Emphasis added).  This section can only be reasonably construed as prohibiting appraisals on the basis of performance in extracurricular activities, and not, as Petitioners urge, as limiting all performance assessments to classroom performance.  Indeed, such a construction would appear to be contrary to the purpose of the Career Ladder Act as identified by Petitioners.  Petitioners interpret the Act (Petitioners' Brief, p.  6) as evidencing an intention on the part of the Texas Legislature to "identify the best, most deserving teachers in the district and encourage them to remain teachers," citing Maas v.  Everman ISD, No.  207-R9-885 (Proposal to Comm'r Educ., Jan.  1986).  And yet, under Petitioners' theory, even though a teacher verbally abused colleagues and supervisors, was abrasive with staff, and was irresponsible in administrative matters associated with teaching (such as preparing attendance cards, turning grades in on time, etc.), a school district would be forced - - unless it terminated the teacher - - to reward the teacher as one of the "best, most deserving teachers in the district." While §13.318 arguably is some support for Petitioners' theory, more is required to show that the Legislature intended such a result.  "Performance," as used in the Code and the Rules, is sufficiently broad to encompass matters such as "cooperation with the entire staff," or even the proper preparation of attendance cards.

The question remains whether a career ladder committee can rate a teacher less than "exceeds expectations" solely because that teacher needs improvement in keeping attendance cards or in cooperating with the staff.  With regard to the latter category, it appears clear that it is not arbitrary, capricious or in bad faith to exclude from the class of superior teachers those who need improvement in cooperating with the staff.  It is not as clear that needing improvement in keeping attendance cards should prevent a teacher from "exceeding expectations" in the minds of the career ladder committee.  However, we cannot go so far as to say the School Board or Career Ladder Committee acted arbitrarily, capriciously or in bad faith in so deciding.  One of the stated purposes of attendance cards is to keep track of students as they move from class to class during the school day.  (Tr.  38).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Officer, I make the following Conclusions of Law:

1.  The word "performance," as used in Tex.  Educ.  Code Ann.  §13.301 and 19 T.A.C.  §149(e) is not limited to classroom teaching performance.  "Performance" may include such things as ability to cooperate with staff, and attendance-card preparation.

2.  Respondent did not act arbitrarily, capriciously, or in bad faith in failing to place Petitioners on level two of the career ladder solely because Petitioners' written evaluations for the two years immediately prior to the 1984-85 school year contained "R" ratings in the categories of "cooperative with the entire staff," and "performs all required school routines and responsibilities.  .  ."

3.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of February, 1987.

_______________________

W.  N.  KIRBY
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