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Statement of the Case
Petitioner, Waelder Independent School District (WISD), has filed a complaint pursuant to Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon 1986) alleging that Respondent, Dan N.  Heath, abandoned his employment contract without good cause and without the consent of Petitioner's Board of Trustees.  Petitioner further requests the Commissioner of Education to suspend the teaching certificate of Respondent for the 1986-87 school year.  A hearing was held on January 5, 1987, before Joan Howard Allen, the Hearing Officer appointed by the Commissioner of Education.

Petitioner was represented by Joe C.  Bradley, Superintendent of Waelder Independent School District.  Respondent appeared and was not represented by counsel.

On January 14, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Texas Teacher Certificate be suspended from August 27, 1986 through August 26, 1987, and that said suspension be noted on the face of Respondent's teaching certificate.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.  Respondent was employed as a teacher under written contract with Petitioner for the 1986-87 school year.  (Pet.  Ex.  1, p.  8).

2.  Respondent was required to complete college courses in Spanish and to perform satisfactorily on the Texas Examination of Current Administrators and Teachers (TECAT) prior to the beginning of the school year.  (Tr.  pp.  8-9).

3.  Respondent informed Lorenzo Miles, Jr., his principal, in late July 1986, that he had completed the requirements for Spanish coursework and had passed the Texas Examination of Current Administrators and Teachers (TECAT).  (Tr.  p.  9, Pet.  Ex.  1, p.  10).

4.  Respondent failed to appear for work on August 27, 1984, the first day of in-service duty, informing Superintendent Bradley in a telephone conversation that "he was not coming" and that he and his wife were talking about Respondent going back to school.  (Tr.  p.  9).

5.  Respondent failed to submit a letter of resignation.  (Tr.  p.  17, Pet.  Ex.  1, p.  3).

6.  Respondent did not offer to teach in the district until a replacement was employed.  (Tr.  p.  17).

7.  Petitioner employed a replacement almost immediately after Respondent verbally notified the Superintendent that he did not intend to fulfill his contract.

9.  Respondent desired to go back to school to work for one year on a master's degree or on elementary certification and did not come to a decision to do so until just prior to the beginning of the 1986-87 school year.  (Tr.  p.  21).

10.  Respondent concedes that he abandoned his contract with Petitioner.  (Tr.  p.  22).

11.  Petitioner's Board of Trustees voted to inform the Commissioner of Education that Respondent abandoned his teaching contract on October 30, 1986.

Discussion
Under Tex.  Educ.  Code Ann.  §13.046 (Vernon 1986), the State Commissioner of Education is authorized, upon request made by the board of trustees, to either suspend or cancel a teacher's certificate or reprimand a teacher if the teacher (1) has entered into a written contract with the board of trustees; (2) has, without the consent of the trustees, abandoned the contract; and, (3) has done so without good cause.  Respondent entered into a contract for employment with Petitioner's board of trustees.  (Finding of Fact No.  1).  Petitioner did not consent to release Respondent from his contractual obligations.  (Finding of Fact No.  11).  In fact, Respondent did not even submit a letter of resignation.  (Finding of Fact No.  5).  It is uncontested that Respondent abandoned his teaching contract.  (Finding of Fact No.  10).  Petitioner has therefore set forth facts to establish a prima facie case.  The burden then shifts to Respondent to demonstrate "good cause." Harlingen CISD v.  Sanchez, No.  059-TTC-185, p.  6 (Comm'r Educ., September 1984).

Respondent asserts that he abandoned his teaching contract in order to pursue an additional degree.  (Finding of Fact No.  9).  In a similar case, a certified librarian abandoned a two year contract for "an offer of position more conducive to advancement" in her career.  Harlingen CISD v.  Garcia, No.  022-TTC-981, p.  3 (Comm'r Educ., July 1982).  The Commissioner held that "the abstract quest for professional growth is not a sufficient reason to abandon a contract," Id.  at 5, 6.  Balancing Respondent's needs with the hardship caused to the district, Respondent has failed to carry his burden of persuasion that he abandoned his contract for good cause.

The Commissioner must determine the sanction to be imposed on a case by case basis, given that §13.046 does not identify situations in which suspension of a teaching certificate is appropriate.  However, in Harlingen CISD v.  Sanchez, No.  059-TTC-184, (Comm'r Educ., September 1984), the relevant factors in deciding the penal action to be taken were set forth.  These factors are: (1) the amount of notice the certificate holder gave to the employing district; (2) whether the teacher acts in good faith with the district; (3) the effort needed to replace the teacher; (4) the amount of harm caused to public education; and, (5) the effect of the sanction on the teacher and others similarly situated.

Applying these factors to the facts presented, Respondent has not demonstrated that a reprimand would be the appropriate sanction.  Respondent gave no notice to the district prior to abandoning his contract.  Respondent's act of giving notice on the first day of in-service activities does not indicate an attempt to deal in good faith, nor does the fact that Respondent failed to tender a letter of resignation.  Petitioner employed a replacement in a short time, thus reducing the harm to public education.  The sanction of suspension would not impose a great hardship on Respondent but would serve to demonstrate to Respondent the seriousness of abandoning a teaching contract.  The effect of the suspension on other educators who are similarly situated would be, as Superintendent Bradley testified, "so that when people do sign their contracts this Spring they understand that they are signing up for seriousness." (Tr.  p.  16).

Respondent has not demonstrated extenuating circumstances, such as youth, family illness or an offer to continue teaching until a replacement is found.  (Finding of Fact No.  6).

Given the lack of notice and good faith by Respondent, suspension of Respondent's teaching certificate is appropriate.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent was employed under written contract for the 1986-87 school year.

2.  Respondent abandoned his contract without good cause and without the consent of the Board of Trustees.

3.  Satisfactory evidence has been adduced to warrant the suspension of Respondent's Texas Teacher Certificate No.  465-82-74-73 pursuant to Tex.  Educ.  Code Ann.  §13.046.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Respondent's Texas Teacher Certificate No.  465-82-74-73 be, and is hereby, SUSPENDED from August 27, 1986 through August 26, 1987, and that said suspension be noted on the face of Respondent's teaching certificate.

SIGNED AND ENTERED this 19th day of March, 1989.

___________________________

W.  N.  KIRBY
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