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JIMMY BIRDWELL
§
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PALESTINE INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

___________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 6th day of February, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  12th  day of MAY, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Jimmy L. Birdwell, Petitioner, brings this appeal challenging the termination of his employment by Respondent's maintenance supervisor as being invalid under district policies.  A hearing was conducted on May 13, 1983 before Denise Howell Anderson, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Joe Hairston, Attorney at Law, Austin, Texas.

On June 29, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by both parties.  On July 26, 1983, Petitioner filed Exceptions to the Proposal for Decision.  Respondent filed a reply to Petitioner's exceptions on August 8, 1983.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On or about October 6, 1982, Petitioner, then employed on a non-contractual basis by Respondent School District as a maintenance worker, was terminated from his employment by his immediate superior, the maintenance supervisor, Billy Tidwell.  (Tr. 25-28).

2. On two separate occasions, in October and November of 1982, Petitioner appeared before the Respondent Board of Trustees requesting that he be reinstated to his former job. (Tr. 27-28).

3. On neither of the above two occasions did the Board take action to reinstate Petitioner's employment.  (Tr. 140).

4. In his sixteen years as maintenance supervisor, Billy Tidwell has hired and fired approximately twenty-five maintenance workers on his own authority and without Board approval or ratification.  (Tr. 121-22).

5. The testimony of Luke Thornton, Superintendent, establishes that for at least the past fourteen years of Mr. Thornton's tenure with Respondent District, it has been the practice in Respondent's School District to leave the hiring and firing of maintenance personnel to the maintenance supervisor, and at no time during that fourteen years has the Board of Trustees acted to hire or fire a maintenance worker.  (Tr. 94, 103).

6. Respondent's School Board has, by custom and usage, delegated the authority to hire and fire maintenance personnel to the superintendent and the maintenance supervisor.

7. Petitioner was hired by his maintenance supervisor without action of the Board of Trustees.  (Tr. 107).

8. Section 1 of School District Policy III A, which describes the general duties of the Board of Education, reads, in its entirety, as follows:

1. To control, manage, and govern the schools of the Palestine Independent School District through employed personnel to whom authority has been delegated.

Discussion

In his Petition for Review, Petitioner first asserts that his contract of employment was breached by Respondent when he was discharged by his supervisor without Board action.  The argument is without merit for several reasons.

(1) Petitioner was a non-contractual employee and thus had no contractual rights in continued employment, nor in a specific procedure upon termination.

(2) Petitioner had been hired by his supervisor, without Board action, and thus had no reasonable expectation to be terminated by the Board.

(3) Respondent's Board of Trustees twice considered Petitioner's request for reinstatement and twice declined to act in any fashion so as to reverse the decision of the maintenance supervisor to terminate Petitioner.  Such inaction is tantamount to ratification of the maintenance supervisor's decision.

Petitioner further argues that Respondent violated its own policies regarding the duties of the Board of Education, superintendent of schools, specifically policies III. B. 2 (Resp. Ex. 2) and D. 6. (Resp. Ex. 3).  Although this argument is effectively nullified by the finding that Respondent had by custom and usage established a policy of delegating to the superintendent and maintenance supervisor the authority to hire and fire maintenance workers, there is a further flaw in Petitioner's argument which should be noted; that is, that the referenced policies clearly describe the responsibilities of the Board of Trustees and the superintendent, and do not purport to confer upon Petitioner any right to a specific procedure upon termination.  Thus, even if there had been a violation of the policies in question, such a violation would not have operated to deprive Petitioner of any benefit or right simply by virtue of the policy violation.

In conclusion, the record overwhelmingly supports the finding that Respondent has, by custom and usage, established a policy of delegating to the superintendent and the maintenance supervisor the authority to hire and fire maintenance workers.  In addition, Respondent's written policy III. A. 1 specifically provides that the Board of Education may delegate authority to employed personnel.  (Resp. Ex. 2).

Exceptions to the Proposal and Motion to File

Post-Hearing Exhibits

In his Exceptions to the Hearing Officer's Proposal, Petitioner claims that he was surprised at hearing "by the injection of the issue of a practice of delegation [of authority to hire and fire non-certified employees] into this case." (Pars. 5, 6).  Petitioner further asserts that since the date of hearing, he "has gained an abundance of evidence, both documentary and testimonial, that such a practice did not exist." (Par. 7).  Petitioner moves that the evidentiary hearing be re-opened for the purpose of allowing him to introduce that evidence, which allegedly consists of the testimony of the prior superintendent and "board minutes showing non-certified employees being hired and fired." (Pars. 7, 8).

Subsequent to filing his Exceptions, Petitioner filed a Motion to File Post-Hearing Exhibits.  Attached to that motion are twenty-three documents (marked P-8 through P-30 inclusive), purporting to be copies of minutes of various meetings of the Board of Trustees of Palestine ISD.  A summary of the pertinent parts of the exhibits is included in the Motion, and is set forth as follows:

Exhibit No.
Date of Minutes
Action Taken by Board
P-8
7-9-79
Police liaison officer hired.

P-9
3-6-78
Clerical aide's resignation accepted.

Clerical aide elected.
P-10
10-10-77
Bus drivers (sic) approved and employed.

Aides elected.

P-11
1-10-77
Transportation mechanic hired.  Aides and

secretary elected.

P-12
10-11-76
Bus drivers approved and employed.

P-13
9-13-76
Typists elected.

P-14
8-9-76
Teacher aides and secretaries elected.

P-15
7-12-76
Secretaries, bookkeepers, receptionist, and

two "Maintenance and Transportation" 

workers elected.

P-16
10-13-75
Bus drivers approved and employed.

P-17
8-11-75
Salary schedules for auxiliary employees,

both office and Maintenance and

Transportation employees, were approved

employee by employee.  Aides and

secretaries elected.

P-18
1-13-75
Receptionist elected.

P-19
10-14-74
Aides and bus mechanic elected.  Bus

drivers approved.

P-20
10-8-73
Aides and bus drivers elected and 

approved,respectively.

P-21
7-6-72
Clerical employee elected.

P-22
5-8-72
Aide elected.  Salary schedule for

transportation department, office

employees, and study hall keepers approved

employee by employee.

P-23
8-3-70
Aides Elected.

P-24
3-9-70
Aide's and secretary's resignations

approved; aide and secretary elected.

P-25
10-13-60
Secretary's resignation accepted; secretary

elected.

P-26
6-9-69
Office employees re-elected.

P-27
7-8-68
Salary schedule for Maintenance Men

approved, employee by employee.

P-28
6-12-67
Office employees elected.

P-29
4-10-67
Bus driver's resignation accepted;

appointment of bus driver approved.

Maintenance crew employees elected.

P-30
6-13-66
Office staff, maintenance staff, cafeteria

staff, and bus drivers elected.  Aide also

elected.

Petitioner's motions concerning reopening the evidence and filing the above exhibits are denied, because they have no bearing on the outcome of this appeal for the following reasons:

(1) They have little, if any, relevance.  At best they indicate that the Board of Trustees has acted affirmatively at times to hire or accept the resignation of non-certified employees.  At worst, they are counterproductive to Petitioner's position, because of the absence from the minutes of any instance in which the Board took action to terminate the employment of a non-certified employee.

(2) Even if the minutes illustrated that the board routinely acted on the termination of non-certified personnel and even if it were concluded that there was no custom and usage delegating that authority, that fact would not help Petitioner.  As stated in the body of the Discussion, Petitioner was hired without Board action.  If only the Board can "hire and fire" non-certified personnel, as Petitioner suggests, he was never officially hired to any position from which the Board could fire him.  He can hardly accept the benefits of a delegation of authority on the one hand (i.e., when he is first employed), and yet challenge the same delegation on the other (when his employment is terminated).

In addition, even if it were concluded that no practice existed of delegating authority to hire and fire non-certified personnel, the only thing Petitioner was denied in this instance was an actual vote on the matter.  If he had received the vote to which he claims he was entitled, his employment would still be terminated.  It would be difficult to assert in good faith that Petitioner might have retained his employment if the Board members had actually voted on his termination.  If there were enough sentiment among the Board members to carry a vote in Petitioner's favor, it is highly unlikely that no motion would have been made to that effect.  The Board's failure to take any action to reinstate Petitioner, despite being twice asked to do so, is as clear a ratification of the maintenance supervisor's action as if the Board members had affirmatively cast a unanimous vote to that effect.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent did not violate its own policies when it terminated Petitioner's employment solely upon the action of Respondent's maintenance supervisor.

2. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  6th  day of  Feb.  , 1984.

______________________________

RAYMON BYNUM

COMMISSIONER OF EDUCATION
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Statement of the Case

Comal Independent School District (CISD), Petitioner, appeals the December 13, 1982 decision of the Bexar County Commissioners Court, Respondent, granting a petition to detach territory from CISD and annex that territory to North East Independent School District (NEISD).  The residents of the territory sought to be detached and annexed have intervened as parties respondent.

Petitioner's Motion to Dismiss, heard on April 15, 1983, was overruled by Judy Underwood, the Hearing Officer appointed by the State Commissioner of Education.  A hearing on the merits was held on August 24, 1983.

Petitioner was represented by Lonnie E. Chunn, Attorney at Law, New Braunfels, Texas.  Respondent was represented by Michael L. Davis, Assistant Criminal District Attorney, San Antonio, Texas.  Respondent/Intervenor was represented by Barry S. Brown, Attorney at Law, San Antonio, Texas.

On September 10, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  Petitioner and Intervenor filed Exceptions to the Proposal for Decision, respectively, on September 26 and 29, 1983.  No reply to the exceptions was filed.

The following is divided into separate findings of fact and discussion on the issues of 1) whether Respondent's Motion to Dismiss should be granted on the ground that the board of trustees of Comal ISD could not act to bring this cause of action, because such board was illegally constituted; and 2) whether the concurrence of the County Commissioners Courts of Comal, Guadalupe, Kendall and Hays Counties was necessary before a valid and binding detachment and annexation order could be entered by Respondent.
I. Whether the illegal constitution of the CISD Board of Trustees deprives CISD of the authority to bring this appeal.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that, on the date of filing of Petitioner's Notice of Appeal, the Board of Trustees of CISD consisted of nine (9) members.

2. It is uncontested that a determination was made in a "Quo Warranto" proceeding filed in the District Court of Comal County that the Board of Trustees of CISD was illegally constituted as a nine-member board.  (See Pet. Ex. 2, Prehearing Transcript).

3. It is uncontested that the District Court determined that all board members of the nine-member board were "de facto" board members and, as such, all of their actions are and were valid.  (See Pet. Ex. 2, Prehearing Transcript).

Discussion

The Commissioner of Education has no authority to ignore or overrule an order of a State District Court absent a clear lack of jurisdiction by that Court.  There has been no showing that the Court's order has been reversed or overruled.  Since the board members have been declared to be "de facto" members and their actions have been declared to be valid, the school district has the authority to bring this appeal.

II. Whether the consent of the Commissioners Courts of Comal, Guadalupe, Kendall and Hays Counties is necessary to a valid detachment and annexation order.

Findings of Fact

1. Respondent's petition requesting detachment and annexation was signed by a majority of the qualified voters residing in the territory to be detached.  (See Stipulation No. 1, Tr. 3).

2. Respondent's petition gave the metes and bounds description of the territory to be detached.  (See Stipulation No. 2, Tr. 4).

3. The proposed annexation was approved by a majority of the Board of Trustees of NEISD.  (See Stipulation No. 4, Tr. 4).

4. No school district will be reduced to an area of less than nine square miles as a result of the detachment and annexation.  (See Stipulation No. 6, Tr. 4).

5. The ratio of the number of scholastics residing in the area to be detached to the total number of scholastics residing in the district from which the territory is to be detached is not less than one-half of the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached.  (See Stipulation No. 6(a), Tr. 4-5).

6. The territory to be detached from CISD and annexed to NEISD is contiguous to the common boundary lines of said districts.  (See Stipulation No. 7, Tr. 5).

7. CISD is a county-line independent school district lying primarily in Comal County and also lying partially in Bexar County, Guadalupe County, Kendall County and Kays County.  (See Stipulation No. 3, Tr. 4).

8. The individuals seeking the detachment and annexation have not secured the concurrence of the Commissioners Courts of Comal, Guadalupe, Kendall and Hays Counties.  (See Stipulation No. 5, Tr. 4).

9. It is uncontested that the statute in effect for the purposes of this appeal is Tex.  Educ. Code Ann. §19.261 (Vernon 1972), which has since been revised by legislative enactment effective September 1, 1983.

10. It is uncontested that the proposed detachment and annexation has been determined by the Agency's division of Technical Assistance to not be in violation of Civil Action Number 5281.

Discussion

The single remaining issue in this case, as stipulated by the parties, is whether the consent of the County Commissioners Courts of Comal, Guadalupe, Kendal and Hays Counties is necessary before the Order entered by the Bexar County Commissioners Court detaching and annexing the property in question can be valid and binding.  (Tr. 5).

Petitioner has asserted that the consent of the commissioners courts of all counties affected by a proposed detachment and annexation is mandatory and that the Bexar County Commissioners Court's order of December 13, 1982 is void absent such consent.  Respondents assert that such consent is not required by the controlling statute, specifically §19.261 of the Texas Education Code.  Petitioner has agreed that there is no language in the statute in question which could be construed to require the concurrence of all counties affected.  (See Tr. 7).  However, Petitioner cites numerous appellate decisions and one Supreme Court case which Petitioner asserts have created the requirement of concurrence.  (See Petition for Review, p. 3 and Petitioner's Oral Argument, Tr. 7-15). None of the cited cases, though, dating from 1929 to 1970, construe §19.261.  Rather, they construe Article 2742f, the detachment and annexation statute which preceded §19.261.

In her Proposal for Decision, the Hearing Officer analyzed §19.261 and its predecessor (Article 2742f) thoroughly and concluded that §19.261 does not require the consent of the commissioners courts of all affected counties, because, among other things, the Section of Article 2742f which did contain such a requirement (Section 1a) concerned only those instances in which detachment from one or more districts was sought for the purpose of forming a completely new school district.  When §19.261 replaced the previous detachment and annexation statute, it carried with it no language concerning concurrence.  Rather, that language was incorporated in §19.263, which - - as Section 1(a) of Article 2742f had done - - governed detachment for the purpose of creating a new district.

The Hearing Officer further noted that if a requirement of concurrence were read into §19.261, the purpose of the statute - - which is to allow residents of a territory some choice in determining their school district affiliation - - would be effectively thwarted.  It is the rare county governing board which would agree to voluntarily relinquish a portion of the taxable school base and students of a school district within its boundaries.

The Hearing Officer's extensive analysis is not set forth in its entirety here.  Nevertheless, the points mentioned above, by themselves, compel the conclusion that the consent of the commissioners courts of all counties affected is not a prerequisite to a detachment and annexation.  If further support for that position is needed, how ever, it is clear from previous Decisions of the Commissioner that a detachment and annexation may be granted by the Commissioner of Education even in the absence of the consent of any county commissioners court.  See, e.g., Parkhill v. Hidalgo County Commissioners Court, Docket No. 074[2]-R6-280 (Decision of the Commissioner, June 1982); Citizens of Sandy Oaks Addition v. Johnson County Commissioners Court, Docket No. 018-R6-1080 (Decision of the Commissioner, February 1982); Anderson v. Carson County School Board, Docket No. 78-R-170 (Decision of the Commissioner, October 1979); Fritch, Texas Residents of Section 1 v. Carson County School Board, Docket No. 78-R-171 (Decision of the Commissioner, August 1979); Fritch, Texas Residents of Section 10 v. Carson County School Board, Docket No. 78-R-171 (Decision of the Commissioner, August 1979); Patterson, et. al. v. Collingsworth County School Board, Docket No. 78-R-173 (Decision of the Commissioner, July 1979); Kirchman v. County School Trustees of Hunt County, Docket No. 77-R-20 (Decision of the Commissioner, September 1977).  In these cases, detachment and annexation requests which had been flatly denied by the Respondents, were nevertheless granted by the Commissioner of Education.

Under the recently enacted detachment and annexation statute effective September 1, 1983, Section 19.022 does require that the commissioners court of certain counties affected be presented with the petition for detachment and annexation and conduct a hearing on the matter and enter an order for a detachment and annexation to be effective.  Even if the new statute were controlling in this instance, however, the outcome would be the same.  Although presentation to the commissioners courts of all counties affected is a prerequisite to appeal, consent is not - - and by stipulation, it is the necessity of consent (not presentation) which is at issue.

Conclusion

In conclusion, the specific language of §19.261 includes no reference to a requirement for concurrence by all counties affected by the proposed detachment and annexation.  In the absence of any authority to the contrary construing §19.261, such a requirement may not be mandated.  In fact, a number of Commissioners Decisions, cited herein, indicate that a detachment and annexation may be granted by the Commissioner even if rejected by whatever commissioners courts were presented the petition for detachment and annexation.

In fairness to Petitioner, it should be noted that its position is not completely unsupported.  In the original Decision of the Commissioner in Mansfield ISD v. Tarrant County Commissioners Court, Docket No. 017-R6-1081, (June 1982 - - remanded by the State Board of Education on other grounds), it was indicated that the approval of the county from which the territory was being detached was necessary to comply with §19.261.  That holding, however, was not necessary to the decision in that case.  Upon closer examination of the issue, that holding is overruled, as is any similar language that might be contained in any other previous Decision of the Commissioner.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondents have met all of the requirements for detachment and annexation pursuant to §19.261 of the Texas Education Code.

2. Concurrence of the County Commissioners Courts of Comal, Guadalupe, Kendall and Hays Counties is not required for a valid annexation and detachment order.

3. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  27th  day of January  , 1984.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
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