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ANGEL SCHOLES, ET AL.
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BEFORE THE STATE


§
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§
BARBERS HILL INDEPEN-
§
DENT SCHOOL DISTRICT
§


THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  30th  day of  Oct  , 1984.

_____________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Angel Scholes, Terry Scholes, Christian Scholes, Michael Scholes, and Sean Scholes, bnf James T. Scholes, Sr., Petitioners, bring this appeal from an action of the Board of Trustees of the Barbers Hill Independent School District (BHISD), Respondent, denying Petitioners' admission to the BHISD on the basis that Petitioners are not residents of BHISD.  This appeal was heard on April 11 and 12, 1984, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioners are represented by Mr. Anthony Sadberry and Ms. Lisa Carnes, Attorneys at Law, Houston, Texas.  Respondent is represented by Mr. Jon Pfennig and Mr. Richard Peebles, Attorneys at Law, Baytown, Texas.

On July 26, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners' exceptions to the proposal were filed on August 16, 1984.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioners moved to Texas from Louisiana in the summer of 1982 and took up residence on property purchased by their father, James T. Scholes, Sr., at Route 1, Box 199-F, Dayton, Texas.  (Tr. 20-21).  The property in question was purchased by contract for deed which recited the metes and bounds description of the property as follows:

FIELD NOTES of a 8.60 acre tract of land situated in the John Dorsett Survey, Abstract No. 472, Liberty County, Texas, and being out of and a part of that certain tract of land conveyed to Old River Concrete Products in that certain deed recorded in Volume 930, Page 751, of the Deed Records of Liberty County, Texas.  Said 8.60 acre tract of land being more particularly described as follows:

BEGINNING at an iron rod in the South right-of-way line of County Line Road, a 60 foot county road, and in the East line of the aforementioned Old River Concrete Products tract;

THENCE N 88 degrees 13' 03" W with the South right-of-way line of said county road a distance of 636.28 feet to the Northwest corner of the tract described herein;

THENCE S 04 degrees 03' 43" W a distance of 582.90 feet to the common line between Liberty County and Chambers County for the Southwest corner of the tract described herein;

THENCE S 87 degrees 05' 12" E with said county line a distance of 635.91 feet to the Southeast corner of the tract described herein;

THENCE N 04 degrees 03' 43" E a distance of 595.47 feet to the Northeast corner and "POINT OF BEGINNING" of the tract described herein.

(See Resp. Ex. 7).

2. In September, 1982, Petitioners were granted their application for admission to BHISD.  During the course of the 1982-83 school year, representatives of Respondent's administration advised Petitioners' parents that it had been determined that Petitioners' residence was outside the boundaries of BHISD and the Petitioners would not be permitted to attend BHISD during the 1983-84 school year.  The matter was taken before Respondent's Board of Trustees where a hearing was held, culminating in a decision in support of the administration.  Petitioners secured a temporary restraining order from the United States District Court pending appeal to the State Commissioner of Education.  (Tr. 32, 39).

3. Liberty County, Texas is contiguous to Chambers County, Texas and is situated directly to the north of its common boundary with Chambers County.  BHISD is situated wholly within Chambers County with the common boundary of Liberty County and Chambers County serving as the northern boundary of BHISD.  (Tr. 66, 83).

4. Petitioners' residence is situated wholly within Liberty County and is immediately north of the common boundary of Liberty County and Chambers County.  (Tr. 116, 121, 122, 123, 129-30, 138-39, 205-07, 252-55).

Discussion

No less than three registered and certified surveyors have given evidence and testified that all of the property of Petitioners' residence is situated within Liberty County, Texas and, thus, beyond the boundaries of BHISD.  One such surveyor was supplied by Petitioners as their witness.  The evidence is overwhelming that Petitioners have no legal right to attend public school in BHISD.  In opposition thereto, Petitioners offer only that Chambers County vehicles have, from time to time, mowed and fogged for insects in the general area and that there may be some small discrepancies in the physical location of the common boundary of the two counties.  While it must be conceded that the science of surveying is not exact, such revelation is of no assistance in the resolution of this dispute.  Even if Petitioners had been successful in totally discrediting Respondent's extensive efforts to locate the common boundary of the two counties, the fact would remain that Petitioners have presented no credible evidence, either on direct or in rebuttal, as to the location of their residence.  Moreover, regardless of the location of the common boundary of Liberty County and Chambers County, the only legal description in evidence of the questioned property renders it physically impossible that any portion of the property could lie in Chambers County and BHISD.

In conclusion, the record of appeal reflects virtually nothing to support Petitioners' appeal.  The conclusion must be drawn that this appeal is frivolous in nature and serves only as an unfortunate waste of the efforts and resources of all parties involved.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioners' residence is situated within Liberty County, Texas and lies beyond the boundaries of Barbers Hill Independent School District.

2. Petitioners have no legal right to attend public school in Barbers Hill Independent School District.

3. Petitioners' appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED the  20th  day of  Sept  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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