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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Timothy Glenn, brings this appeal from a decision of the Board of Trustees of the Humble Independent School District (HISD), Respondent, to suspend Petitioner for the balance of the 1981-82 school year.  Respondent alleges that Petitioner was in possession of marijuana on HISD property.  A hearing was held on February 11, 1982, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by his next friend, Mr.  G.  Everette Glenn, Jr., Humble, Texas.  Respondent was represented by Mr.  James Kelly and Mr.  Richard Sedgeley, Attorneys at Law, Houston, Texas.

On April 16, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on April 19, 1982, and further, that no exceptions to the proposal were filed by the due date.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  At all times relevant to this appeal Petitioner was properly enrolled as a student in HISD.

2.  On September 11, 1981, at approximately 7:15 p.m., a Humble police officer, Mr.  Foster, found a small plastic bag in the car driven by Petitioner.  He visually identified the contents of the bag as marijuana.  Petitioner's car was parked on HISD property, the Kingwood High School Campus.  Neither Petitioner nor the two other students in the automobile admitted to ownership of the marijuana at the time of the arrest although Petitioner later admitted knowing the substance in the automobile was marijuana.  Tr.  78, 85-87, 95-96.

3.  By letter dated September 21, 1981, Respondent notified Petitioner that:

a.  The assistant principal received information that Petitioner had been arrested by a police officer for public intoxication and possession of marijuana on the high school campus,

b.  Petitioner's conduct violated the HISD drug policy,

c.  Petitioner was suspended from all classes and school premises pending a hearing with the principal, if desired, and a hearing before Respondent's school Board within ten days of the summary suspension, and

d.  If Petitioner is found guilty of the alleged misconduct by the Board he may be suspended for the remainder of the year.  Pet.  Ex.  2.

4.  On September 18, 1981, after a conference with Respondent's Kingwood High School assistant principal, Mr.  Walker, Petitioner was suspended from school for possession of marijuana on the Kingwood High School campus pending a hearing before Respondent's School Board.

5.  After the preliminary hearing with Mr.  Walker, Petitioner was granted hearings with Mr.  Walker and Mr.  Turner, superintendent, on September 21, 1981, and before the Board on September 24, 1981, and November 10, 1981.  Petitioner's suspension was upheld at the first Board meeting and extended to the remainder of the 1981-82 school year.  Petitioner was represented by his parents at both meetings.  Tr.  23, 29.

6.  Petitioner received oral notice of his rights to present witnesses and to the presence of legal counsel prior to the September 24, 1981, Board hearing.  Tr.  1-18-19, 104.  Petitioner was not told that he could cross-examine the Respondent's witnesses.  Tr.  1-19, 23.

7.  At all times relevant to this appeal Respondent had in full force and effect the following drug use policy:

Drug Use
Any student possessing, using, or under the influence of any drug prohibited by law, including in particular marijuana, narcotics, hallucinatory, hypnotic or sedative drugs, or any chemical or similar product not expressly prescribed by a licensed physician or other qualified person; or who gives, sells, or supplies to any other student any of such prohibited drugs or products, in or on any school grounds or building or at school-sponsored activities, shall be subject to suspension from all school classes, all school premises, and all school functions, following appropriate suspension procedures.  (See FOD)

A violation of the policy can result in suspension from school for the remainder of the school year.  Pet.  Ex.  1, p.  1 of 3.

8.  Petitioner admitted that the only reason he appealed the decision of the principal was to contest the severity of punishment to be recommended to the School Board.  Tr.  36-37.

Discussion
Petitioner's appeal brings into question the Agency's scope of review of appeals taken from the decision of local school boards.  On appeal Petitioner has presented a number of issues that were not before the local school Board.  Respondent contends that any issues not raised below have not been preserved and thus are not properly before this Agency on appeal.

The scope of review applicable to the Agency is delineated by statute, administrative regulations, and applicable caselaw.  Tex.  Educ.  Code Ann.  §11.13(a) (Vernon 1972) affords an aggrieved party the right to file an appeal with this Agency from the "actions or decisons" of a local board of trustees.  It is elementary that the board of trustees can take no action nor render any decision on issues not presented to them for consideration.  For an appeal to lie there must be a decision of the local board, unless the board, through either nonfeasance or malfeasance, fails to act upon a matter presented to it for decision.  Further, as a general matter, all issues must be presented to the local board for its determination or they are waived.  This position is supported by the well established principle that only those issues presented to a lower tribunal may be considered on appeal.  American Mutual Liability Ins.  Co.  v.  Parker, 191 S.W.2d 351 (Tex.  Civ.  App.  - Amarillo 1912, no writ).  Any issue not presented to the lower tribunal or body, even if pleaded, is deemed to be waived.  Pitzer & West v.  Williamson, 159 S.W.2d 181 (Tex.  Civ.  App.  - Ft.  Worth 1942, writ dism'd.) Where, as here, a party objects to the consideration of issues not raised before a local board, those issues may be considered only where the local board has refused to act or has neglected its duty, or there exists "good cause" for not having raised an issue below.

On appeal Petitioner presented issues of procedural due process, the sufficiency of the evidence, and the severity of punishment.  The only possible due process issue properly before the Agency is Petitioner's contention that he had an absolute right to cross-examine Respondent's witnesses and to be informed of that right.  It has been stated that a proper due process hearing does not imply that "a full-dress judicial hearing with the right to cross-examine witnesses, is required." Dixon v.  Alabama State Board of Education, 194 F.2d 150, 159 (5th Cir 1961).  "[T]he right to cross-examination and confrontation is not mandatory, but may be desirable in those circumstances involving the credibility of witnesses." Texarkana Independent School District v.  Lewis, 470 S.W.2d 727, 736 (Tex.  Civ.  App.  - Texarkana 1971, no writ).  Even assuming, arguendo, that Petitioner had a right to cross-examine there is no evidence that Respondent foreclosed the ability to cross-examine or that Petitioner desired to cross-examine Respondent's witnesses.

Similarly, Petitioner presented no evidence that they contested the sufficiency of the evidence at the local board hearing.  This is not to say that Respondent had no evidence to support its decision.  Petitioner admitted his conduct to his principal and the Board had a copy of the police report.  Tr.  36-37, 58, 62.  Petitioner did not present evidence that would show that "good cause" existed for not contesting the evidence at the Board hearing.  Thus, Petitioner has not properly presented its issue for appeal to this Agency.

The only issue properly before this Agency under the rule stated herein is the severity of the punishment.  It is acknowledged that this Agency should refrain from unnecessary intervention in a school district's disciplinary decisions.  Passell v.  Fort Worth Independent School District, 453, S.W.2d 888, 892 (Tex.  Civ.  App.  - Fort Worth 1970, writ ref'd n.r.e.) cert.  denied, 402 U.S.  968 (1971).  Deference must be given a Board's decision to suspend a student where there exists a reasonable basis for the punishment and there is no evidence that the decision was an arbitrary or capricious use of its discretionary authority.  Petitioner's admission to the misconduct coupled with the fact that the police report was never contested below provided a reasonable basis for Respondent's decision to punish.  Tr.  36, 37, 58, 62.  "It is not the role of the [Commissioner] to set aside decisions of school administrators which the [Commissioner] may view as lacking a basis in wisdom or compassion." Galveston Independent School District v.  Boothe, 590 S.W.2d 553, 557 (Tex.  Civ.  App.  - Houston [1st Dist.] 1979, no writ); See Wilson v.  Abilene Independent School District, 190 S.W.2d 406, 410 (Tex.  Civ.  App.  - Eastland, 1945, writ ref'd w.o.m.) (school district cannot arbitrarily and capriciously use its discretionary authority to adopt disciplinary rules.)

Conclusion
In summary, it is evident that Petitioner was properly suspended from school for the remainder of the 1981-82 school year for the possession of marijuana on a high school campus.  There is no evidence that warrants a finding that Petitioner was denied a due process notice or hearing.  The evidence adduced during the hearing was sufficient to support the decision of the local board.  Similarly, it must be concluded that the punishment imposed is within the discretionary authority of the Board.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  On September 11, 1981, Petitioner was in possession of a small plastic bag of marijuana while seated in a car he had driven and parked on HISD property, the Kingwood High School Campus.

2.  Petitioner's possession of marijuana violated a duly adopted HISD alcohol and drug policy that expressly prohibits the possession of marijuana "on any school grounds." Respondent imposed Petitioner's suspension on the basis of evidence that Petitioner violated their alcohol and drug policy.

3.  The September 21, 1981, letter outlining the charges against Petitioner and the basis for the charges satisfied Petitioner's right to notice in accordance with due process.

4.  The preliminary hearing on September 18, 1981, and the Board hearings on September 24, 1981, and November 16, 1981, satisfied Petitioner's right to a meaningful opportunity to present a defense at a fair and impartial due process hearing.

5.  There is no evidence to support a charge that the disciplinary punishment imposed by Respondent is excessive or that Respondent abused its discretionary authority pursuant to Tex.  Educ.  Code Ann.  §23.26(b) (Vernon 1972).

6.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this the 8th day of June, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 8th day of June, 1982 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the _____ day of SEPTEMBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on for consideration Petitioner's motion for extension of time in which to file its Motion for Rehearing; and, after due consideration, it is hereby

ORDERED that Petitioner's motion be, in all things, GRANTED.

SIGNED AND ENTERED the 13th day of OCTOBER, 1982.

___________________________

RAYMON L.  BYNUM

Commissioner of Education
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 13th day of NOVEMBER, 1982.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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