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DECISION OF THE COMMISSIONER
Statement of the Case
Jennifer Schoenfeld, bnf Lawrence S.  Schoenfeld, Petitioner, appeals from the decision of the Board of Trustees of North East Independent School District, Respondent, affirming the decision of the district's administration to not place Petitioner in its secondary gifted and talented program, despite the fact that she had been in the district's gifted and talented program through grade eight.

A preliminary hearing was conducted on March 6, 1985, for the purpose of considering the jurisdiction of the State Commissioner of Education.  Petitioner subsequently filed a brief on that issue on June 8, 1985; Respondent filed a reply brief on June 21, 1985.  On September 20, 1985, the parties were advised of the Hearing Officer's determination that the Commissioner had jurisdiction to consider the appeal.  Respondent subsequently filed a Motion for Summary Judgment that was considered at a hearing on January 14, 1986.

Petitioner is represented by her father, Lawrence S.  Schoenfeld.  Respondent is represented by Emerson C.  Banack and Nan Seidenfeld, attorneys at law, San Antonio, Texas.  The Hearing Officer appointed by the State Commissioner of Education is Mark W.  Robinett.

On August 12, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on September 8, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was in the district's Language Arts Extended Learning Program (ELP) from the fourth through the eighth grade.  She had made, for the most part, "A's" in all of her classes.  She made only one "B" during her eighth grade year (1983-84).  (Affidavit of Lawrence L.  Lane, Ex.  A).

2.  The Middle School ELP emphasizes creative thinking and cognitive processes as well as language skills and vocabulary development.  The students are accelerated two grade levels, and it is expected that an ELP student will enter high school with verbal skills already advanced to the 11th grade level.  (Affidavits of Linda Foster and Frances Everidge).

3.  The district's gifted and talented program alters its focus at the secondary level.  The high school gifted and talented English program is a humanities-based program with emphasis on philosophy and literature.  Students do a great deal of writing and are expected to enter the program with a firm grasp of mechanics and usage.  The High School Honors Program is intended to meet the needs of students who have not attained sufficient competency in language skills and who need further emphasis in that area.  (Everidge Affid.).

4.  Prior to Petitioner's ninth grade year (1984-85), the school district established a number of items to consider (i.e., a matrix) in determining which students to place in the high school gifted and talented program.  The items chosen were the following:

1. Scholastic Aptitude Test (SAT);

2. Otis-Lennon Academic Aptitude Test;

3. Sequential Test for Educational Process-Writing Examination;

4. Iowa Test of Basic Skills-English Scores;

5. Renzulli-Hartman Teacher Checklist; and

6. Student's Grade Point Average in English.

The tests involved in the identification process were administered in the spring of 1984.  Students were given from zero (0) to five (5) points for each item, depending on their score for that item.  Approximately forty (40) students, including Petitioner, did not obtain the minimum score necessary to be identified for the high school gifted and talented program.  (Foster Affid.).

5.  On August 10, 1984, Lawrence L.  Lane, Associate Superintendent of Academics, met with Petitioner's father concerning the matter.  Subsequently, Mr.  Lane consulted with Ed L.  West, Superintendent of Schools, and Mr.  West instructed Linda Foster, Coordinator of Enriched Academics, to contact Petitioner's father regarding certain stipulations under which Petitioner would be permitted to continue in the ELP/GT Program.  The stipulations were:

(a) Petitioner would be permitted to continue in the English I GT course on a probationary status pending her maintenance of a "B" grade average in the class; and

(b) Petitioner would be required to take the SAT that fall.  To remain in the program for the spring semester, her SAT score would have to be high enough to increase her matrix score by four points.

Petitioner's father agreed with the maintenance of the "B" grade average, but disagreed with the requirement that Petitioner retake the SAT.  (Lane Affid., Ex.  B).

6.  Because Petitioner's father refused to agree to the stipulations set forth in Finding of Fact No.  5, Petitioner was placed in the English I Honors class rather than in the English I Gifted and Talented course on a probationary basis.  (Foster Affid.).

Discussion
Petitioner raises two issues.  The first concerns whether it is appropriate to "deselect" a student who performs well in a gifted and talented program from that program.  Petitioner argues that past performance is the best predictor of future performance.  Accordingly, Petitioner should not have been subjected to deselection, because she received a final grade of "A" each year she was in the Gifted and Talented program.

Petitioner's argument is not without merit.  Prior to issuing the Proposal for Decision, the Hearing Officer discussed this matter with Evelyn Hiatt of the Agency's Division of Education for the Gifted and Talented.  Ms.  Hiatt indicated that, as a general principle, removing students who are performing well in a gifted and talented program from that program is discouraged.  Further, Section 3.5 of the Principles and Criteria of Identification in the Texas State Plan and Guidelines for the Education of the Gifted/Talented (the 1984 publication that, pursuant to 19 Tex.  Admin Code §89.53, sets forth the process to be used in identifying students for participation in exemplary programs) reads, in its entirety, as follows:

The program administrator makes final decisions regarding exiting of students from the program for educational, psychological, and personal reasons after consultation with both student and parents.  Such decisions are based on the following data:

· teacher recommendations based on observation of student behavior, performance, and products

· counselor recommendations based on interviews and observations

· parental requests for withdrawal from the program or services

· student requests for withdrawal from the program or services with parental permission.

This section does not purport to authorize the removal of a student who is performing well from a gifted and talented program on the basis of non-performance factors used to identify students who should perform well in such a program.  The factors set forth in this section are consistent with Petitioner's argument that past performance is the best predictor of future performance.

The school district's position is, essentially, that it did not remove Petitioner from a gifted and talented program.  Rather, the district appears to be asserting that Petitioner completed the middle school program, and the high school program is an entirely different program with a significantly different focus, and is not merely an extension of the middle school program - - making it appropriate to subject even those students who had performed well in the middle school program to an identification process for the high school program, using factors which would provide a more reliable indication than performance in the middle school program of which students were best suited to the focus of the high school program.

For Petitioner to obtain relief from the State Commissioner of Education, she must prove that the district's action is contrary to law or that it constitutes a clear abuse of the district's discretion.  Murray v.  Windham Schools, No.  007-R1-984, pp.  8-9 (Comm'r Educ., July 1985); McDonnell v.  Spring Branch ISD, No.  057-R8-185, p.  5 (Comm'r Educ., July 1985).  There does not appear to be any statute, regulation, or other legal authority prohibiting the school district from significantly changing the focus of its gifted and talented program from the middle school to the high school level and from engaging in a process of identifying students best suited for the higher level program, even if it results in not placing students who performed well in the middle school program.  Further, although Ms.  Hiatt has indicated that a significant change in the direction of the program is not a good idea - - that a district should ideally adopt a long range plan that provides for each year's program to be an extension of the previous year - - she has also stated that a district's decision to change its program significantly at the high school level is not so unusual as to be considered unreasonable.  The school district's decision on this issue should not, therefore, be considered an abuse of its discretion and disturbed by the State authorities.

Petitioner also complains of the fact that the SAT was used as a factor in the identification process for the high school program.  Again, there is no legal authority prohibiting the use of that test in the identification process.  In fact, Section 2.3 of the Principles and Criteria of Identification in the Texas State Plan and Guidelines specifically refers to standardized test scores as appropriate guidelines to the extent that they measure general ability, achievement, or specific aptitude/ability.  Therefore, any problem with the use of the SAT score has to stem from the fact that the test is so ill-suited to identifying students for the district's high school gifted and talented program that the district abused its discretion by relying on it.

Again, there are problems with the use of the SAT.  According to Ms.  Hiatt, some education experts, including the developers of the test itself, question the use of the SAT for the purposes of identifying students for special programs.  The SAT was designed to be a predictor of success in college.  If a special program's goal is compatible with this, the SAT may be used with some validity.  Duke University and Southern Methodist University, for example, assert that the SAT is an excellent indicator of academic ability and use the test for placement in summer programs for high school students.  Others claim that the SAT is not a measure of achievement and that the test often is used for purposes for which it was not intended.  In short, it is a hotly debated issue.

Under these circumstances, it cannot be said that the district has abused its discretion by unreasonably aligning itself with those who support the SAT as an indicator of ability.  Its decision to use the SAT as a factor in the selection process should not, therefore, be disturbed.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  North East Independent School District has not acted contrary to any legal authority or otherwise abused its discretion in establishing a high school gifted and talented program that is a different program with a different focus than its middle school program, resulting in not placing students, including Petitioner, in the high school program who had performed well in the middle school program.

2.  The school district has not acted contrary to any legal authority or otherwise abused its discretion in using SAT-verbal scores as a factor in determining whether a student should be placed in its high school gifted and talented program.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED the 9th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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