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Statement of the Case

By this appeal, Petitioner herein attempts to directly appeal her inability to secure employment with various school districts in general, and reemployment, specifically, with the Brownsville Independent School District, after she ceased employment with them in July of 1991. However, indirectly, she attempts to appeal her initial cessation of employment from the Brownsville school system in the summer of 1991, the propriety of which was previously litigated before this Agency (see Natalia Garcia v. Brownsville I.S.D., Docket No. 429-R2-791, Comm'r Educ. July 1992) and wherein it was ultimately held that Petitioner voluntarily resigned. No judicial appeal was taken from that ruling.

In the instant appeal, Petitioner appeared pro se and Respondent was represented by Ms. Chris Elizalde of Austin, Texas. The Administrative Law Judge appointed by the Commissioner of Education to preside over this appeal and render a Proposal for Decision is Katherine L. Moore. Initial pleadings were exchanged and Respondent filed a Plea to the Jurisdiction and Motion to Dismiss. Oral argument was heard on Respondent's Motion on March 13, 1995 and an opportunity was provided for the taking of evidence. Both parties were given full opportunity to present argument and any evidence in opposition to or support of Petitioner's claims herein. For the reasons that follow, Respondent's Plea to the Jurisdiction and Motion to Dismiss was deemed to be meritorious and was granted. It was recommended in a Proposal for Decision issued February 28, 1996 that Petitioner's appeal be denied. No exceptions to the Proposal for Decision were timely filed, although six months prior to the issuance of the Proposal, (on August 9, 1995), Petitioner did forward correspondence directly to the Commissioner of Education which complained that the Agency was "ignoring" various procedures and materials and protested the cancellation of her evidentiary hearing. Said correspondence was forwarded directly from the Commissioner's office to the Administrative Law Judge presiding. Notwithstanding Petitioner's failure to timely file Exceptions, no complaint in her August, 1995 correspondence articulates a valid or legitimate challenge to the results obtained in the Proposal for Decision. For the reasons cited herein, Petitioner's appeal is DENIED.

Findings of Facts

After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1. Petitioner, Natalia Garcia, was previously employed by the Brownsville Independent School District, Respondent, under a continuing contract as a sixth grade teacher.

2. Her contract of employment was proposed for termination in the Spring of 1991.

3. Prior to the finalization of her termination, Petitioner voluntarily resigned.

4. She then appealed the cessation of her employment, claiming that her resignation was not voluntary and claiming a denial of due process.

5. Following a hearing on the merits, the Administrative Law Judge ruled that Petitioner had voluntarily resigned and that her appeal should be denied. The Commissioner of Education concurred in his Decision rendered on July 15, 1992.

6. The year following her departure from the Brownsville I.S.D., Petitioner was employed by the Progresso Independent School District, from which she voluntarily resigned in hopes of obtaining a position in Brownsville once again, which was closer to her residence.

7. After leaving Brownsville and Progresso I.S.D.'s, Petitioner has attempted to secure a myriad of employment positions at a number of school districts and educational institutions. She has been unsuccessful.

8. Subsequent to her 1991 termination hearing before the Brownsville I.S.D. Board of Trustees, Petitioner has never presented any complaint to them concerning the district's refusal to reemploy her or lodged allegations that agents of the district were in some fashion preventing her from obtaining employment elsewhere.

9. In November of 1994, Petitioner filed the instant appeal, again claiming that Respondent wrongfully terminated her in the Spring of 1991 and adding a claim that B.I.S.D. was wrongfully refusing to rehire her and interfering in her ability to obtain employment with other educational entities.

10. Along with its formal Answer, Respondent filed a Plea to the Jurisdiction and Motion to Dismiss, for which oral argument was heard on March 13, 1995. Both parties had ample opportunity to present any argument or evidence tending to contest or support the claims asserted.

11. Petitioner presented no evidence that any legally authorized agent of the Brownsville Independent School District made any binding promises of reemployment to her, such that they would obligate the District.

12. Petitioner presented no evidence that B.I.S.D.'s agents were wrongfully interfering with her ability to obtain employment elsewhere.

13. Petitioner presented no evidence that she had taken her complaints concerning B.I.S.D.'s failure to reemploy her and/or that they were in some fashion impeding her ability to obtain employment elsewhere before the Brownsville I.S.D.'s Board of Trustees.

14. Petitioner's entire claim that Brownsville I.S.D. was interfering with her ability to successfully gain employment was solely premised upon speculation and conjecture.

Discussion

Throughout oral argument, Petitioner repeatedly attempted to interject the facts and circumstances of her leaving the Brownsville Independent School District in 1991, in the instant appeal, notwithstanding the previous Commissioner of Education's Decision which found, as a matter of law, that she voluntarily resigned. As a result, it was ruled previously that she had no cause of action against B.I.S.D. Here, however, by reviewing written documents presented by her and carefully sorting through Petitioner's claims, it is clear that, in this appeal, her further intent was to seek a ruling from this Agency that, regardless of what happened in 1991, Brownsville has since promised her reemployment, and not only has refused, but also has impeded the success of her employment endeavors elsewhere.

The legal framework upon which to determine whether Petitioner has a legitimate claim or cause of action in this regard is to understand the parameters of the employment relationship in the state of Texas. Succinctly put, employment can either be engaged in under the protections of a contract or they are at-will. A pure "at-will" employment relationship is comprised of exactly what the descriptive term implies: it exists solely "at or by the will" of either party. The employee can leave whenever he/she chooses and the employer is free to dismiss such employee. If a public employee is employed not at-will, but by contract, certain substantive and procedural protections are afforded to the potentially affected employee. And, in the public sector, certain constitutional protections serve to protect the employee from unwarranted termination, such as violations of constitutional or statutory rights. But, the instant case does not raise any of these issues, because at the time of the filing of this appeal, Petitioner had no contract with Respondent and did not have the status of "employee," with or without a contract. Instead, she stood in the place of any other member of the general public and, as such, was legally deserving of no special right to employment or reemployment, absent a legally binding promise to that effect. In short, a school district cannot be legally responsible for its actions or inactions without the presence first of a "duty" to the person affected. In the instant case, once Petitioner Garcia left her employment with Brownsville I.S.D., no duty to rehire existed.

Petitioner did provide evidence supporting the contention that she subsequently applied for numerous positions within the Brownsville school system. And, a cursory review of those applications appear to support the belief that she was properly qualified for each.1 Moreover, Petitioner did allege that various B.I.S.D. agents "implied" or inferred that she would be rehired, but she offered no proof that such promises, to the extent that they could be legitimately established, were made on behalf of the board of trustees for the district. Because only official acts of a school district board of trustees are legally binding,2 as a matter of law, no words uttered by other district officials can be imputed to the Board. And, without this, assurances of employment are merely empty promises. Brownsville Independent School District had no legal obligation to reemploy Petitioner and therefore cannot be held accountable for something for which it had no legal obligation to do in the first place.

Moving then to the second prong of Petitioner's allegations, she asserts that, in some manner, Respondent wrongfully interfered with her ability to obtain employment with other educational institutions. She presented ample evidence to support the fact that, in the past several years, she had, in fact, applied to Harlingen I.S.D., San Benito I.S.D., Progresso I.S.D., Weslaco I.S.D., Santa Maria I.S.D.; Los Fresno I.S.D., Port Isabel I.S.D.; Texas Southmost College and Region I Educational Service Center for a variety of positions. And, superficially, it would appear from a review of her extensive educational background, certifications and experience, she possessed the minimum qualifications for each. Nevertheless, to show that an opening existed, that one applied for it and that one was minimally qualified does not establish the ultimate legal nexus required to constitute an illegal act, for which redress may potentially be sought. Petitioner's belief that, in some fashion, Respondent was wholly responsible for her lack of success in obtaining employment is pure speculation and conjecture. Without more, such surmise cannot support a cause of action.

Moreover, even if Petitioner could have provided evidence to support the above legal prerequisites to substantiate her claims, her attempt must fail for another reason. She did not present these allegations to the Brownsville I.S.D. Board of Trustees before appealing to the Commissioner, thus she failed to exhaust her administrative remedies. Having failed in this regard, the Commissioner of Education does not have jurisdiction over these claims, because the appeal then is not one involving" a decision or action of a board of trustees" as was required by Texas Educ.Code §11.13.

Moreover, Petitioner's claim that ineffective assistance of counsel (during the earlier TEA proceedings concerning her departure from Brownsville I.S.D. in 1991) was the reason certain legal arguments were not advanced on her behalf in her 1991 appeal, implies that this Agency should then disregard the previous Commissioner's Decision and revisit the issue of the propriety of her termination/resignation. However, as a matter of legal precedent and judicial expediency, this cannot be done. To adopt such an approach would be to ensure lack of finality to every administrative or legal decision. Petitioner's right to proceed against her previous attorney must be found in administrative and judicial forums specifically designed to address legal malpractice, should any have existed, and it is not the province of the Commissioner of Education to consider such matter. The Commissioner's 1991 decision is res judicata as to any later challenge to the same action.

That Petitioner is clearly frustrated at her lack of ability to obtain employment in light of her extensive background in education is wholly understandable. However, this Agency is simply not a forum to which she may turn to right all wrongs possibly done to her3. Not unlike prospective employees in the private sector, she must continue to take it upon herself to seek out employment opportunities and to determine and overcome any objections possibly held by any prospective employers.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education lacks jurisdiction to hear Petitioner's claims related to Respondent's refusal to rehire her or that they in some way have interfered with her ability to obtain employment elsewhere under Tex. Educ.Code §11.13.

2. Any appeal concerning the propriety of the cessation of Petitioner's employment with the Brownsville Independent School District was previously litigated in the appeal of Natalia R. Garcia v. Brownsville Independent School District, Docket No. 429-R2-791, (Comm'r Educ., July, 1992) wherein it was held that Petitioner voluntarily resigned her employment.

3. Any appeal at this time of the facts of Petitioner's cessation of employment from the Brownsville Independent School District in July of 1991 is untimely.

4. The foregoing 1992 Commissioner's Decision is res judicata as to the question of whether Petitioner was wrongfully terminated in 1991 by the Brownsville Independent School District.

5. No evidence was offered to support Petitioner's claim that Respondent illegally refused to rehire Petitioner.

6. No evidence was offered to support Petitioner's claim that Respondent illegally interfered with her ability to obtain employment elsewhere.

7. Petitioner failed to exhaust administrative remedies at the local level by failing to present her complaints concerning Respondent's failure to rehire her or their alleged interference in her efforts to seek other, outside employment.

8. Respondent's Plea to the Jurisdiction is GRANTED.

9. Respondent's Motion to Dismiss is GRANTED.

10. Petitioner's appeal is DENIED.

ORDER

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Respondent's Plea to the Jurisdiction and Motion to Dismiss is GRANTED and Petitioner's appeal is DENIED.

SIGNED AND ISSUED this  9th  day of  July  , 1996.

_____________________________

MIKE MOSES

COMMISSIONER OF EDUCATION
1 This conclusion is reached notwithstanding Respondent's objections to numerous exhibits offered by Petitioner in an attempt to support her causes of action. Put another way, even if Petitioner's proffered exhibits are accepted and credited without objection, they do not provide the substance needed to sustain Petitioner's burden at this stage of the litigation to establish that she has a current dispute over which the Commissioner can preside.





2 See, for example, Brown v. Georgetown I.S.D., Docket No. 151-R8-387 (Comm'r Educ. 9/87) and Pena v. Rio Grande City I.S.D., 616 S.W.2d 658 (Tex.Civ.App.-Eastland, 1981, no writ).





3 As was explained to Petitioner at Oral Argument, it is not the province of the Commissioner of Education to require school district employers to "answer" seemingly justifiable questions of former employees. His legislative mandate, rather, is to preside over legally cognizable disputes involving the school laws of the state. Other political avenues are available to disgruntled patrons, unhappy with the performance or response of their school board members.
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