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DECISION OF THE COMMISSIONER
Statement of the Case
Charles G.  Jackson, Petitioner, brings this appeal from the decision of the Board of Trustees of Marshall Independent School District, Respondent, complaining of his nonrenewal under the Term Contract Nonrenewal Act.

On December 9, 1986, Respondent filed its Motion to Dismiss, alleging that the appeal should be dismissed due to untimely filing.  Petitioner is not represented by counsel.  Respondent is represented by J.  Barron Neal, Attorney at Law, Marshall, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Joan Howard Allen.

On January 14, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed by Respondent as an instructor of mentally retarded children in the 1983-84 school year.  (Notice of Appeal, October 6, 1986, p.  1).

2.  Petitioner received notice of a hearing before the Board of Trustees on his proposed nonrenewal on March 27, 1984.  (Motion to Dismiss, Exhibit D).

3.  Petitioner was nonrenewed by the Board of Trustees on April 4, 1984.  (Notice of Appeal, October 6, 1986, p.  1, Motion to Dismiss, p.  1).

4.  Petitioner filed his Notice of Appeal of the April 4, 1984 Board of Trustees' nonrenewal decision on or about October 13, 1986.

Discussion
Petitioner filed his Notice of Appeal over two and a half years after receiving notice of Respondent's decision to nonrenew.  Section 157.43(a) of the Procedures on Hearings and Appeals provides that "within 30 days after the decision, ruling or failure to act complained of is communicated to the party making the appeal, notice of appeal shall be sent to the Commissioner and to the entity rendering the decision or ruling or failing to act." (Emphasis added).

Petitioner did not explain his failure to file in a timely manner pursuant to Section 157.43(a).  Petitioner did not demonstrate that he made a good faith attempt to meet a deadline pursuant to Section 157.11(b) of the Agency's rules.  Clearly, a delay of two and a half years does not constitute a good faith attempt to timely file his Notice of Appeal.  Nor has Petitioner demonstrated that the interests of justice require that the Commissioner extend the time for filing pursuant to Section 157.21(c) of the Hearings Rules.  The interests of justice do not require hearing an appeal after a two and a half year delay.

The Agency's rules have been adopted in order that the Agency and the parties have a clear and precise procedure for the hearings and appeals process and to insure that all parties be afforded an equal opportunity to present their cases before the Commissioner.  Petitioner has been provided with this opportunity and has, without good cause, failed to follow the time requirements of the rules.  Balser v.  Poth ISD, Docket No.  143-R1-685 (Comm'r Educ., February 1986).  To accept Petitioner's untimely filed Notice of Appeal at this time, under these circumstances, would show a disregard for the rules governing the hearings and appeals process and render them virtually meaningless.  Petitioner's appeal is an attempt to reopen a matter the school district reasonably could have expected was no longer being pursued.  Respondent's Motion to Dismiss should therefore be GRANTED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's Notice of Appeal was, without good cause, untimely filed.

2.  Respondent's Motion to Dismiss should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ENTERED this 17th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 16th day of April, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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