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Statement of the Case

Petitioner, Socorro Independent School District (SISD), has filed a complaint pursuant to Tex. Educ. Code Ann. §13.046(a)(3) (Vernon 1972) alleging that Respondent, James W. Sanders, abandoned his teaching contract with Petitioner without good cause and without the consent of Petitioner's Board of Trustees.  Petitioner further requests that Respondent's teaching certificate be suspended.  At Respondent's request, a hearing was held on July 25, 1984, before Rebecca M. Elliott, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr. Richard Reep, Attorney at Law, El Paso, Texas.  Neither Respondent nor anyone purporting to represent Respondent, appeared at the time and place scheduled for the hearing.  Ms. Judy Sanders, Attorney at Law, El Paso, Texas, is Respondent's Counsel of Record.

On August 23, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted, and that Respondent's Texas Teacher Certificate be suspended for one year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent was employed by Petitioner under written contract as a teacher and coach for the 1983-84 school year.  (See. Pet. Ex. 1, 2).

2. On February 2, 1984, Respondent contacted the Socorro High School Office to advise the administration that he was having car trouble and would be late to work.  He indicated that he would arrive by second period.  (Pet. Ex. 6).

3. Respondent did not report to work on February 2 and has not reported for work or contacted Petitioner since that day.  (See Pet. Ex. 6; Tr. 9, 10).

4. Mr. Tom Marcee, Assistant Superintendent of Personnel in Socorro ISD attempted on several occasions to contact Respondent by phone to determine his whereabouts but was unsuccessful in reaching Mr. Sanders.  (Tr. 25).

5. Mr. Marcee contacted a woman who identified herself as Respondent's mother but she also claimed no knowledge of where he was or what his intentions were with regard to his job.  (Tr. 25; Pet. Ex. 6).

6. Respondent signed a statement in September, 1983, indicating he had read the policies of SISD, including those with regard to notification of absences.  (Pet. Ex. 5).

7. On Monday, February 6, Mr. Basurto, Principal, Socorro High School, informed Mr. Marcee by memo and recommended that Respondent be terminated immediately.  (Pet. Ex. 6).

8. Mr. Marcee sent a certified letter to Respondent dated February 6, advising him of the proposed recommendation of dismissal.  The letter was returned to Petitioner, stamped "moved, left no address." (Pet. Ex. 7: Tr. 15).

9. Mr. Marcee advised Superintendent Sybert of Respondent's absence by memorandum dated February 10, and recommended he be dismissed for good cause.  (Pet. Ex. 8; Tr. 17).

10. Mr. Sybert, Superintendent of SISD, attempted to notify Respondent by certified letter dated February 14, of an administrative hearing to be held with regard to the proposed recommendation of dismissal.  (Pet. Ex. 9).  This letter was also returned undelivered and stamped "moved, left no address." (See Pet. Ex. 9; Tr. 20).

11. Petitioner did not attend the administrative hearing held on February 22, 1984.  The Hearing Officer concluded that a recommendation of termination for cause would be given to the Board of Trustees at the February 28 meeting.  (Pet. Ex. 11).

12. The Board of Trustees voted on February 28 to terminate Respondent's contract for good cause, effective February 2, and to file this complaint with the Texas Education Agency seeking suspension of his teaching certificate.  (See Pet. Ex. 12).

13. A certified letter dated March 5, 1984 was sent to Respondent advising him of the Board's action to terminate him and to seek the suspension of his teaching certificate but the letter was returned to Petitioner.  (Pet. Ex. 13; Tr. 24-25).

14. Respondent requested a hearing before the Commissioner with regard to the complaint filed by Petitioner.  (See letter dated April 18, 1984).

15. Respondent was directed by the Hearing Officer to file an answer setting forth reasons why his certificate should not be suspended.  However, no answer was filed.  The return receipt, No. P402-790-960, was received.  (See letter dated April 24, 1984).

16. By certified mail and through his attorney of record, Respondent was notified of the hearing at the Texas Education Agency scheduled for July 25, 1984 at 9:00 a.m.  The return receipt, No. P402-791-016, is signed and dated June 6, 1984.

17. Respondent and his attorney failed to appear at the requested hearing before the Texas Education Agency.

18. Hearing Officer Elliott contacted the law office of Ms. Sanders on the afternoon preceding the hearing and left a message for counsel to contact Ms. Elliott in order to set up a prehearing conference.

19. On the morning of the hearing, Ms. Elliott attempted to contact Ms. Sanders at her office at 9:30 a.m. to determine the cause for her absence and was told that Ms. Sanders would be contacted at home and advised to call Ms. Elliott.

20. Hearing Officer Elliott again attempted to contact Ms. Sanders at her office at 10:00 a.m. on the hearing date and was advised that Ms. Sanders was in court that day.

21. As of the date of this Decision, this office has received no explanation for the failure of Respondent and his counsel to appear for the hearing he requested and, in fact, no contact has been had with Respondent at all.

22. Respondent has set forth sufficient facts to establish a prima facie case under Tex. Educ. Code §13.046 (Vernon 1972).  There has been no denial by Respondent of the allegations set forth by Petitioner and no evidence was adduced at the hearing contradicting the facts set forth above or demonstrating good cause for abandoning the contract.

Discussion

The State Commissioner of Education is authorized under Tex. Educ. Code Ann. §13.046(a)(3) (Vernon 1972) to suspend a teacher's certificate upon complaint made by the board of trustees.  The petitioning district must show that the teacher has entered into a written contract of employment and has abandoned that contract without the consent of the district.  Petitioner has established such a prima facie case under §13.046.  (See Finding of Fact Nos. 1 and 22) and no evidence has been presented which rebuts any of Petitioner's evidence.  It is concluded, therefore, that Respondent abandoned his contract without the consent of the Board of Trustees.

The burden then shifts to the teacher to establish good cause for the abandonment.  Respondent, being absent from the hearing, introduced no evidence from which such a finding could be made.  It must be concluded, therefore, that good cause did not exist.

Once it is determined that a teacher has abandoned his or her contract, without good cause and without the consent of the board of trustees, the Commissioner must determine the appropriate sanction: i.e., a reprimand, suspension of the teacher's certificate for no longer than one year, or revocation of the certificate.  This decision will always depend on the facts of a particular case.  Harlingen Consolidated ISD v. Sanchez, Docket No. 059-TTC-184, p. 7 (Comm. Educ., Sept. 1984).  Factors to be considered in determining the appropriate penalty include the amount of notice provided by the teacher to the school district, the overall "good faith" exhibited by the teacher in dealing with the district, the school district's efforts to replace the teacher, the district's success in doing so, and the amount of harm to the school district in particular and public education in general as a result of the resignation.  Id., at 7-11.  The burden always on the teacher, however, to introduce evidence of one or more of these factors which would justify the imposition of a reprimand rather than suspension.  In the present case, Respondent, having failed to appear at the hearing, introduced no such evidence.

It should be noted that, in the present case, a more severe penalty than suspension (i.e., revocation) was considered because of (1) Respondent's refusal to communicate with either the school district or the Commissioner with the exception of one letter to the Commissioner requesting a hearing, and (2) his failure to attend the hearing he requested thus causing the school district to send its representatives to the hearing and causing the Agency to expend its resources unnecessarily.  However, a revocation will not issue in this instance, inasmuch as Respondent was not on notice prior to the hearing that his failure to appear might result in the revocation of his certificate.  Had he been on such notice, he would have had an opportunity to weigh the possible consequences of his action and to withdraw his request for hearing, resulting in a penalty no more severe than a one year suspension.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent was employed under written contract for the 1983-84 school year.

2. Respondent abandoned his contract without good cause and without the consent of the Board of Trustees.

3. Satisfactory evidence has been adduced to warrant the suspension of Respondent's teaching certificate.

4. No mitigating evidence has been introduced which would justify the issuance of a reprimand rather than a suspension.

5. The Petitioner's appeal should be, in all things, GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that Petitioner's appeal be GRANTED and Respondent's Texas Teacher Certificate No. 454-80-13-99 be, and is hererby, SUSPENDED for one (1) year from the date of this Order.

SIGNED AND ENTERED this  14th  day of  January  , 1985.

_____________________________
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