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Statement of the Case

Petitioner, McKinney Independent School District, requests that the Texas teaching credentials of Respondent, Lynette Brink, be sanctioned for abandonment of contract, pursuant to Tex. Educ. Code §13.046(a)(3).

A hearing was held on August 7th and 14th, 1991, before Debra Ravel, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Mr. Richard M. Abernathy, Attorney at Law, McKinney, Texas.  Respondent is represented by Mr. Laurence W. Watts, Attorney at Law, Houston, Texas.

On October 30, 1991, the Hearing Officer issued a Proposal for Decision recommending that Petitioner's request be denied for failure to establish that Respondent entered into a written contract with Petitioner, as required by Tex. Educ. Code §13.046(a)(3).  No exceptions to the Proposal for Decision were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent, Lynette Brink, holding Texas Teacher Certificate No. 385-46-4963, was employed as a speech therapist with Petitioner, McKinney Independent School District, from 1986 through the 1989-90 school year.  (Official Notice of Certificate; Tr. 46-47, 217, 228).

2. For the 1989-90 school year, Respondent's one year teacher term contract terminated on June 1, 1990.  The contract was signed by the president and secretary of Petitioner's board of trustees, Petitioner's superintendent, and Respondent.  (Pet. Ex. 5).

3. On March 23, 1990, Petitioner's board of trustees voted to renew Respondent's employment contract.  (Pet. Ex. 6).

4. On or about April 2, 1990, Respondent received a letter signed by Petitioner's superintendent and personnel director stating the following:

Dear Lynette:

We are pleased to affirm that the McKinney I.S.D.  Board of Trustees made a commitment to you at the March board meeting by renewing your contract for 1990-91.  As you are aware, we are dependent on the legislature's actions before the board may set a salary schedule.  Be assured, however, that no matter what the legislature might do at the last minute concerning school finance, there will be no salary decrease from school year 1989-90.
Because we are committed to providing quality teachers and support staff in every classroom, we are asking your special cooperation this year.  Please sign and return this commitment to the personnel office by 20 April 1990.  If there are concerns or extenuating circumstances, please ask for an extension.  Attach in writing your request to this form and return by 20 April 1990, also.

(Pet. Exs. 7 and 19).

5. The bottom half of the April 2, 1990, one-page letter to Respondent from Petitioner's superintendent and personnel director contained the following statement:

"Realizing that the above assurances are made to me by the Board of Trustees, I am committing to return to my position for the school year 1990-91.  I understand that I will receive an official contract as soon as possible."

(emphasis added).  Respondent signed this statement.  (Pet. Exs. 7 and 19).

6. After she returned from vacation on August 5, 1990, Respondent opened her mail and received a proposed one year term contract from Petitioner for the 1990-91 school year, signed by the president and secretary of Petitioner's board of trustees and Petitioner's superintendent.  According to the contract, Respondent's employment with Petitioner was to begin on August 21, 1990, and terminate on June 1, 1991.  Paragraph 16 of the proposed contract stated: "[t]his offer will be void unless signed and returned on or before August 3, 1990)." (Pet. Exs. 7 and 19).

7. On or about August 7, 1990, Respondent returned the proposed 1990-91 contract to Petitioner unsigned along with a note to Petitioner's personnel director which provides as follows:

I just returned from a vacation trip to Maine on August 5th and, therefore, was unable to return my contract by August 3rd.

After lengthy and careful consideration, I have decided to resign my position in order to pursue other opportunities.  I am glad to have had the chance to help educate the youth of McKinney.

God bless you.

(Tr. 270; Pet. Ex. 9).

8. On September 13, 1990, at the direction of Petitioner's board of trustees, Petitioner's superintendent filed a complaint with the Commissioner of Education requesting suspension or revocation of Respondent's teaching certificate for "failure to fulfill her obligations with the district." (Pet. Exs. 16 and 17; Res. Ex. 14; Official Notice of Record.)

9. Petitioner's superintendent was never delegated the authority by Petitioner's board of trustees to hire or enter into written employment contracts with teachers and understood he possessed no such authority.  (Tr. 122-124, 131-132, 136-138, 158).

Discussion

The dispositive issue is whether Petitioner's Exhibit No. 7 constitutes a "written contract with the board of trustees," for purposes of sanctioning Respondent's teaching credentials as authorized by Tex. Educ. Code §13.046(a)(3).  This issue has already been resolved in Fort Worth I.S.D. v. Parkhurst, No. 237-TTC-486, at 4 (Comm'r Educ., Dec. 1986), not cited by either party, which provides, in pertinent part:

The Petitioner has the burden of proof on the elements of a contract and of abandonment as required by §13.046(a)(3).  One of these elements is that Respondent "enter[ed] into a written contract with the board of trustees." Petitioner contends that the "Letter of Intent" ... was a contract meeting the requirements of §13.046(a)(3).  This contention fails, however, because the "Letter of Intent" was not signed by the Board of Trustees.

(Emphasis added).

It is, therefore, held that Petitioner's Exhibit No. 7 is not a "written contract with the board of trustees" as that term is used in Tex. Educ. Code §13.046(a)(3) because Petitioner's Exhibit No. 7 was not signed by a member of Petitioner's board of trustees.  Further, the record establishes that Petitioner's board of trustees never attempted to delegate to the superintendent its authority under Tex. Educ. Code §§23.26(b) and 23.28(a) to enter into teacher employment contracts and the superintendent clearly understood that he did not possess such authority.  Cf. Pena v. Rio Grande City, C.I.S.D., 618 S.W.2d 658, 658 (Tex. Civ. App. --Corpus Christi 1981, no writ), stating "[a] superintendent is merely an employee or agent of the school board," and that "the board of trustees has the exclusive right and sole legal authority to appoint or employ teachers."

It is, therefore, unnecessary to address the issue of whether the content of Petitioner's Exhibit No. 7 would otherwise constitute an enforceable written contract between the parties or merely an agreement to contract in the future.

Petitioner also contends that Petitioner's Board Policy DOAA (Petitioner's Ex. No. 21), required Respondent to resign by June 1, 1990, or be subject to sanctions for abandoning her position for the 1990-91 school year.

While Respondent agreed, in her 1989-90 contract with Petitioner, to comply with district policies, including Petitioner's Board Policy DOAA, this contract between the parties expired, by its own terms, on June 1, 1990.  It is unreasonable to hold that Respondent was required to resign from a position she no longer held after June 1, 1990.

Finally, Petitioner argues in the alternative that Petitioner's Exhibit No. 7 is an agreement to make a future contract which is sufficient to justify levying sanctions under Tex. Educ. Code §13.046(a)(3).  Since Exhibit No. 7 is not a binding contract because it is not signed by a member of Petitioner's board of trustees, it cannot, for the same reason, be an enforceable agreement to execute a future contract.  More importantly, the existence of an enforceable employment contract, not an agreement to contract in the future, is required before the Commissioner of Education will take action to sanction a teacher's credentials under Tex. Educ. Code §13.046(a)(3).

For these reasons, Petitioner's request for action against Respondent's Texas teaching credentials should be denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner failed to prove that Respondent entered into a written contract with the board of trustees, as required under Tex. Educ. Code §13.046(a)(3).

2. Petitioner's request that the State Commissioner of Education take action against Respondent's Texas Teacher Certificate No. 383-46-4963 should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's request should be, and is hereby, DENIED in its entirety.

SIGNED AND ISSUED this  12th  day of  March  , 19  92  .

__________________________

LIONEL R. MENO
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