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Statement of the Case
San Diego Independent School District (SDISD), Petitioner, appeals the annexation of approximately 24,782 acres from its territory by Freer Municipal Independent School District (FMISD), Respondent.  A hearing on the merits was held on April 28, 1980 before John D.  Ready, Jr., the Hearing Officer appointed by the Commissioner of Education to preside over the case.  Petitioner was represented by Syl Mauro, Attorney at Law, San Antonio, Texas.  Respondent was represented by Kellis Dibrell, Attorney at Law, San Antonio, Texas.

The Appeal
Petitioner SDISD alleges that the action of the City Council of Freer, Texas, in adopting Ordinance 79-8 on December 17, 1979, extending the boundaries of the City of Freer for school purposes only, was void both because it purported to take more than 10% of the territory of Petitioner and because no effort was made by Respondent FMISD to obtain approval of such annexation by the Duval County Commissioners Court by the methods set out in Section 19.261, Tex.  Educ.  Code.

Petitioner argues further that the action of the City Council of Freer in adopting Ordinance 80-4 on February 28, 1980, correcting or amending the extension of boundaries of the City of Freer for school purposes only, reducing the territory of Petitioner taken to less than 10% of Petitioner's total territory, and annexing approximately 24,782 acres, is void because no effort was made by Respondent to obtain approval of such annexation by the Duval County Commissioners Court.

Respondent FMISD agrees that Ordinance 79-8 is void because it purported to take more than 10% of Petitioner's territory.  However, Respondent asserts that Ordinance 80-4 constitutes a valid annexation to itself of approximately 24,782 acres of Petitioner's former territory pursuant to Section 19.164, Tex.  Educ.  Code.  Respondent further asserts that it is under no obligation to seek the approval of the Duval County Commissioners Court, or to do anything other than that which it has already done, because of its legal status as a Municipal School District under Texas law.

Respondent requests affirmation of the validity of its annexation of the 24,782 acres described in Ordinance 80-4, effective February 28, 1980.

Findings of Fact
After consideration of all evidence, matters of record and matters officially noticed, in my capacity as Hearing Officer I make the following findings of fact.

1.  Respondent FMISD was formed by the City of Freer in January, 1977 to acquire exclusive control of the public free schools within its limits, and its formation was validated by enactment of Chapter 831, Acts 65th Legislature, Regular Session, effective June 16, 1977.

2.  Respondent FMISD is a Municipal School District within the meaning of Subchapter F, Chapter 19, Texas Education Code (Sections 19.161-19.167), and is governed thereby.

3.  Ordinance 79-8 of the City of Freer dated December 17, 1978 to extend the boundaries of the City of Freer for school purposes only included within that extension more than 10% of the territory of Petitioner SDISD.

4.  A second petition bearing 21 signatures and requesting annexation to Respondent of approximately 24,782 acres, comprising less than 10% of the territory of Petitioner, from the territory of Petitioner was presented to the Board of Trustees of Respondent.  No evidence to the contrary having been adduced, I find that this second petition was signed by a majority of the resident qualified voters of the territory seeking to be included in Respondent FMISD.

5.  The minutes of the February 12, 1980 regular public meeting of the Board of Trustees of Respondent FMISD contain a recommendation by a majority vote of 5 to 0 of the Board of Trustees that the boundaries of the City of Freer be extended, for school purposes only, to include reduced territory of approximately 24,782 acres comprising less than 10% of the territory of Petitioner SDISD.

6.  Proper legal notice and advertisement were made by the City Council of Freer, Texas, of a special meeting on February 28, 1980 for voting an ordinance to annex, for school purposes only, the approximately 24,782 acres here at issue from Petitioner SDISD.

7.  On February 28, 1980 the City Council of Freer, Texas, enacted, by a vote of 4 to 0, Ordinance 80-4 annexing, for school purposes only, the approximately 24,782 acres.  Ordinance 80-4 contains all of the elements required by Section 19.164, Tex.  Educ.  Code.

8.  The change in boundaries of Respondent FMISD resulting from this annexation will not deprive the scholastic children of the remaining part of Petitioner SDISD of the opportunity of attending school.  The loss of tax revenues to Petitioner from the 24,782 acres is offset by legislatively-mandated reappraisal and taxation at 100% of value, a correction of Petitioner's past practice of taxing realty, other than minerals, at only 25% of value, and can be more than offset by Petitioner's abandonment of its acknowledged past practice of reducing its tax rate by 10¢ every year.

Discussion
Petitioner has urged throughout these proceedings that Respondent's special status as a municipal school district existing under and governed by Texas Education Code, Chapter 19, Subchapter F, titled "Municipal School Districts - Creation, Boundary Changes, Conversion, Etc." does not require it to follow Section 19.164 of that Subchapter, titled "Extension of Boundaries".  Instead, Petitioner has insisted that Respondent municipal school district be required to adhere to the procedure of general application set out in Section 19.261, contained in Texas Education Code, Chapter 19, Sub-chapter I, titled "Detachment and Annexation of Territory".  Section 3.06 of the Code Construction Act (Article 5429b-2, V.A.C.S.) reads as follows:

"If a general provision conflicts with a special or local provision, they shall be construed, if possible, so that effect is given to both.  If the conflict between the provisions is irreconcilable, the special or local provision prevails as an exception to the general provision, unless the general provision is the later enactment and the manifest intent is that the general provision prevail." (Emphasis added.)

Section 19.164 reads, in pertinent part, as follows:

"(a) Any city or town which has assumed control of its schools and become a municipal school district under the terms of Section 19.161 of this code may extend its corporation lines for school purposes only under the provisions of this section.

(b) A petition signed by a majority of the resident qualified voters of the territory seeking to be included in the municipal school district shall be presented to the board of trustees of the municipal school district.

(c) If the extension of boundaries is recommended by a majority vote of the board of trustees of the municipal school district, the governing body of the city may, by ordinance and on the conditions prescribed by this section, extend its boundaries for school purposes only.

(d) The proposed change in boundaries shall not deprive the scholastic children of any common or independent school district which may be affected by the proposed change of the opportunity of attending school."

The very words of this Section make it a "special provision" for municipal school districts only.  That this Section 19.164 is irreconcilable with Section 19.261, which Petitioner insists should apply, may be illustrated by quoting a provision of Section 19.261 which appears nowhere in Section 19.164:

"(d) Unless the petition is signed by a majority of the trustees of the district from which the territory is to be detached, no school district territory may be detached where the ratio of scholastics residing in the area to be detached to the total number of scholastics residing in the district from which the territory is to be detached is less than one-half the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached."

Thus, Section 19.164, being a "special provision" irreconcilable with Section 19.261, "prevails as an exception to the general provision" of Section 19.261.

The courts of Texas for more than a century have recognized a clear distinction between municipal school districts, controlled solely by cities, and other school districts, controlled in the matter of territorial changes by, variously, county commissioners courts, county boards of school trustees, and, again, county commissioners courts.  An excellent summation of that distinction may be found in City of Beaumont Independent School District, et al.  v.  Broadus, 182 S.W.2d 406 (Tex.Civ.App.  - Amarillo, 1944, writ ref'd.).  The Court said:

"We find in the legislative history of the laws relating to municipal school districts and other school districts in the county a manifest intention on the part of the law-making body to provide for two separate classifications of districts, namely, those located within a municipality, over which the city or town has assumed control, and those located without the limits of an incorporated city or town.  From as early as 1975, and without interruption, provision has been made for the control of public free schools within the limits of a municipality either by the city council or by a board of trustees selected in some manner for the purpose of governing the schools within the limits of the city.  The courts have heretofore recognized this classification.  Rosebud Independent School District v.  Richardson, Tex.Civ.App., 2 S.W.2d 513; Washington Heights Independent School District v.  City of Ft.  Worth, Tex.Civ.App., 251 S.W.  341; Temple Independent School District v.  Proctor, Tex.Civ.App., 97 S.W.2d 1047, error refused.  The legislative history of the Acts creating the county board of trustees and placing public free schools under its control likewise demonstrates that its jurisdiction was never intended to extend to those schools over which municipalities had assumed exclusive control.  In the Act of 1875, authorizing cities and towns to take control of their schools, it was provided that the "county board of directors" should redistrict the remaining territory in the county in order to accommodate the changed condition.  It has never been recognized that the commissioners' court had authority over municipally controlled schools.  The county board of trustees succeeded in this respect to the authority of the commissioners' court.  In short, the separation of jurisdiction between the two school governing bodies has always been recognized by the Legislature, .  .  .  (Emphasis added)

In City of Van Alstyne, et al.  v.  State Board of Trustees of the Anna Independent School District, 246 S.W.2d 671 (Tex.Civ.App.  - Dallas, 1952, writ ref'd n.r.e.), cited by Petitioner's counsel as authority for the proposition that municipal school districts could not lawfully extend their boundaries for school purposes only, the Court hinged its decision prohibiting the Van Alstyne Municipal School District from extending its boundaries into a neighboring independent school district upon the following statutory language, quoted at page 675:

".  .  .  provided, that the proposed change shall not deprive the scholastic children of the remaining part of the common school district or districts which may be affected by the proposed change, or the opportunity of attendance upon school." (Emphasis added.)

Whereupon the Legislature amended the statute, which read at the date of enactment by the City of Freer of Ordinances 79-8 and 80-4, and reads now, in pertinent part as follows:

"(d) The proposed change in boundaries shall not deprive the scholastic children of the remaining part of any common or independent school district which may be affected by the proposed change of the opportunity of attending school." (Emphasis added.)

It appears that the Legislature's intention is clearly to permit extensions of municipal boundaries, for school purposes only, into the territory of adjoining independent school districts under statutorily-controlled conditions.  This is precisely what Respondent FMISD has so carefully and lawfully done in this case.

Conclusions of Law
After consideration of all evidence, matters of record, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Officer I make the following conclusions of law.

1.  Neither Respondent nor the City of Freer were required to follow the requirements of Section 19.261 of the Texas Education Code in annexing the territory which is the subject of this appeal.

2.  Ordinance 80-4 of the City Council of Freer, Texas, annexing approximately 24,782 acres from Petitioner SDISD to the City of Freer, for school purposes only, was lawfully adopted on February 28, 1980 in accordance with the provisions of Section 19.164 of the Texas Education Code.

3.  Ordinance 80-4 of the City Council of Freer, Texas contains proper provision, in compliance with Section 19.164, Texas Education Code, as to municipal school district debt and school taxes to be borne by the approximately 24,782 acres annexed, and is in all other respects in conformity with the requirements of Subchapter F of Chapter 19, Texas Education Code.

4.  The approximately 24,782 acres described by metes and bounds in Ordinance 80-4 of the City Council of Freer, Texas is part of the territory of the City of Freer, for school purposes only, and of Freer MISD, from and after the February 28, 1980 effective date of the said Ordinance 80-4.

Recommendation
I hereby RECOMMEND that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law, and that an Order be entered consistent therewith.

SIGNED AND ENTERED the 21st day of OCTOBER, 1980.

_______________________

JOHN D.  READY, JR.

HEARING OFFICER
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DECISION OF THE COMMISSIONER
CAME ON this day for consideration by the Commissioner of Education the appeal in the above-styled and numbered cause, wherein on April 28, 1980, a hearing was conducted by a hearing officer who made and filed a Proposal for Decision containing Findings of Fact and Conclusions of Law, WHICH PROPOSAL FOR DECISION IS ATTACHED, AND IS HEREBY ADOPTED AND MADE A PART HEREOF FOR ALL PURPOSES.

IT IS THEREFORE ORDERED that Petitioner's appeal from the annexation of approximately 24,782 acres from its territory by Respondent be and is, in all things, hereby DENIED.

SIGNED AND ENTERED the 21st day of NOVEMBER, 1980.

_______________________

ALTON O.  BOWEN

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on for consideration Respondent/Appellant's appeal in the above-styled and numbered matter, and after due consideration, it is hereby

ORDERED that this appeal be, in all things, GRANTED, and the order of the Commissioner of Education entered on the 21st day of NOVEMBER, 1980, is hereby REVERSED and the Respondent/Appellant's proposed findings of fact and conclusions of law are hereby ADOPTED.

SIGNED AND ENTERED the 14th day of FEBRUARY, 1981.

_______________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
Having come on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter and, being of the opinion that the motion is meritorious, it is accordingly

ORDERED that Respondent's motion be, and is hereby, GRANTED, and on Rehearing the State Board of Education hereby REVERSES its order of February 14, 1981, and ADOPTS AND AFFIRMS the Findings of Fact and Conclusions of Law in the decision of the Commissioner of Education, entered on November 21, 1980.

SO ORDERED.

SIGNED AND ENTERED the 14th day of MARCH, 1981.

_______________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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