
DOCKET NO.  051-R5-1181

RICKY VEAL, BNF
§
BEFORE THE STATE

DORIS VEAL
§



§


V.
§
COMMISSIONER OF EDUCATION


§


BASTROP INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Ricky Veal, Petitioner, brings this appeal from a decision of the Board of Trustees of the Bastrop Independent School District (BISD), Respondent, to suspend Petitioner from school for the remainder of the 1981-82 school year.  This appeal was heard on December 4, 1981, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by his next friend, Mrs.  Doris Veal, Bastrop, Texas.  Respondent was represented by Mr.  Donald Hensley, Attorney at Law, Austin, Texas.

On May 27, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on June 2, 1982, and further, that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

1.  At all times relevant to this appeal Petitioner was a student enrolled properly in Bastrop High School.

2.  Petitioner does not contest Respondent's allegation that he was in possession of marijuana on BISD school grounds on or about October 23, 1981.  Tr.  4-5, 15.

3.  Respondent had in effect and full force, at all times relevant to this appeal, BISD Policy 5306 relating to the use of alcohol and drugs.  Tr.  8-9.  Resp.  Ex.  1.

BISD Policy 5306
1.  Purpose of Policy

(d) It has been determined that this board so finds that use of alcohol, narcotics, marijuana and dangerous drugs by students either at school or away from school results in disruption of the educational process and function.

2. Policy Provisions

(c) Marijuana or Narcotics.  No student who is enrolled in or attends any school of the district shall possess, sell, offer for sale, or use any marijuana or any type of narcotic either in any school of the district or any premises owned or controlled by the district, or while attending or participating in any school-sponsored function whether on or off premises owned or controlled by the district, or elsewhere, at any time, under circumstances to violate any law of the state of Texas or the United States.

(d) Violation of District Policy.  Any student who is enrolled in or attends any school of the district who may be in violation of the district policies set forth in the preceding paragraphs a, b, or c, shall be subject to suspension from the schools of the district for a period of time not longer than the remainder of the school term, after due notice and hearing in conformity with the suspension procedures policy of this school district.

3.  Respondent provided Petitioner with written notice outlining the offense with which he was charged, his right to a hearing before Respondent Board of Trustees and his rights of counsel and cross-examination at the hearing.  Tr.  9-10.  Resp.  Ex.  2.

4.  Respondent held a hearing, attended by Petitioner and his mother, on October 27, 1981.  The hearing culminated with a unanimous vote by Respondent's Board of Trustees to suspend Petitioner for the remainder of the 1981-82 school year.  Tr.  12.  Resp.  Ex.  5.

Discussion
On appeal before this Agency, Petitioner narrowed the focus of his appeal to the single issue of the severity of punishment imposed by Respondent.  Tr.  4-5.  Petitioner does not contend nor is there evidence that Respondent violated his right to procedural due process in giving him notice or a meaningful hearing before the School Board.  It should also be noted that at no time during the hearing did Petitioner contest Respondent's witnesses' testimony that he was in possession of marijuana.

It is a general principle of school law that a school district, through its Board of Trustees, has the authority to discipline students for their misconduct.  Wilson v.  Abilene Independent School District, 190 S.W.2d 406, 412 (Tex.  Civ.  App.  - Eastland 1945, writ ref'd w.o.m.).  In Texas, a school district clearly has the authority to suspend a student from school attendance where the Board of Trustees previously had adopted a valid rule regulating the alleged misconduct.  Tex.  Educ.  Code Ann.  §23.26 (Vernon 1972); 19 Tex.  Admin.  Code §§133.1, 133.21 (1981).

Respondent has acted to suspend Petitioner for the possession of marijuana on BISD school property.  This Agency has acknowledged the admonishment of the courts to refrain from unnecessary intervention in a school district's disciplinary decisions.  Glenn v.  Humble Independent School District, 066-R5-1281 (1982); See Passell v.  Ft.  Worth Independent School District, 453 S.W.2d 888, 892 (Tex.  Civ.  App.  - Ft.  Worth 1970, writ ref'd n.r.e.), cert.  denied, 402 U.S.  968 (1971).  Deference must be given to a Board's decision to suspend a student where there exists a reasonable basis for the punishment and there is no evidence that the decision was an arbitrary or capricious use of its discretionary authority.  Petitioner's admission of guilt to school authorities coupled with the lack of evidence that Respondent acted arbitrarily or capriciously establishes that Respondent acted with a reasonable basis in accepting the superintendent's recommendation to suspend Petitioner for the remainder of the school year.

It is not the role of the [Commissioner] to set aside decisions of school administrators which the [Commissioner] may view as lacking a basis in wisdom or compassion.

Galveston Independent School District v.  Boothe, 590 S.W.2d 553, 557 (Tex.  Civ.  App.  - Houston [1st Dist.] 1979, no writ); See Wilson v.  Abilene Independent School District, supra at 410 (school district cannot arbitrarily and capriciously use its discretionary authority to adopt disciplinary rules).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Petitioner was in possession of marijuana on school grounds in violation of Respondent's Policy 5306.

2.  Respondent Board of Trustees' decision to suspend Petitioner for the remainder of the 1981-82 school year was not an arbitrary or capricious exercise of its authority to discipline students pursuant to Tex.  Educ.  Code Ann.  §23.26 (Vernon 1972).  The State Commissioner of Education is without authority to review the questioned disciplinary measures of Respondent solely on the basis of severity.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 15th day of July, 1982.

___________________________

RAYMON L.  BYNUM
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