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DECISION OF THE COMMISSIONER
Statement of the Case
James Ivey, by next friend Eugene Battelle, Petitioner, appeals the decision of Humble Independent School District (HISD), Respondent, suspending Petitioner for the balance of the 1981-82 school term.  A hearing was held on January 27, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner appeared represented pro se.  Respondent appeared represented by James Kelly, lead counsel, and Richard Sedgeley, Attorneys at Law, Houston, Texas.

On April 7, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on April 12, 1982, and further, that no exceptions to the proposal were filed.

Findings of Fact
Having considered the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

On November 20, 1981, Petitioner was in possession of marijuana on Respondent's campus.  Tr.  12.  Paul Roser, Respondent's assistant principal, advised Petitioner privately that he was suspected of such, and Petitioner voluntarily surrendered a cigarette.  Tr.  17.  The parties stipulated that the cigarette was marijuana.  Tr.  24.  Respondent's published policy contained in the Middle School Student Handbook, 1981-82 states in pertinent part:

Any student possessing, using, or under the influence of any drug prohibited by law, including in particular marijuana, .  .  .  shall be subject to summary suspension from all school classes, all school premises, and all school functions.

.  .  .  .  After notice to the violator and after a hearing by the Board and if found guilty, the student may be suspended for the balance of the school year.

See Pet.  Ex.  1, p.  14.

Paul Roser, Respondent's assistant principal, summarily suspended Petitioner at the conclusion of the meeting with Petitioner on November 20, 1981.  A hearing before Respondent's Board of Trustees was held on December 8, 1981.  At that hearing Petitioner had the right to present evidence on his behalf without restriction.  Tr.  46.  Petitioner was also informed of his right to be represented by counsel.  Tr.  46.  At the conclusion of that hearing Respondent's Board of Trustees voted to uphold Petitioner's suspension for the remainder of the school year.

On December 14, 1981, Notice of Appeal to the State Commissioner of Education was received from Petitioner.

Discussion
Petitioner's presentation of his appeal concedes Petitioner's misconduct.  The issues raised by Petitioner are that the penalty imposed by Respondent is not a comparable penalty to that of other area school districts and that, for the offense, the penalty imposed is too severe and should be set aside.

In Texas the management of independent school districts is vested in the board of trustees.  The boards of trustees have the authority to adopt such rules and regulations as they may deem proper.  Tex.  Educ.  Code Ann.  §23.26(a) thru (d).  Respondent's regulations published in the Student Handbook meet the requisites for student expulsion and/or suspension that have been enumerated by Texas case law.  See Galveston Independent School District v.  Boothe, 590 S.W.2d 553, (Tex.  Civ.  App.  - Houston 1979, no writ).  Further, it is generally settled that school administrators may impose immediate interim suspensions pending a prompt hearing, provided the student is furnished with prompt written notice of the charges against him and is also provided with an expeditious hearing before an impartial forum where the student has an opportunity to present evidence on his behalf and the right to be represented by counsel.  All of these safeguards were available to Petitioner.  See Texarkana Independent School District v.  Lewis, 470 S.W.2d 727 (Tex.  Civ.  App.  - Texarkana 1971, no writ).

An examination of the record shows that Petitioner was afforded the opportunity to present witnesses to support his claim for leniency before Respondent.  The opportunity to be heard does not carry an implied or direct requirement that the penalty will be reduced.  That decision remains solely within the discretion of the Respondent's Board.  The Commissioner of Education, absent a showing that Respondent acted unlawfully or without reason, is not vested with the power to set aside local district discipline decisions solely on the basis of severity.  See Wood v.  Strickland, 420 U.S.  308, 326 (1975).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Respondent's suspension of Petitioner was not arbitrary, capricious, or in violation of law.

2.  The Commissioner of Education may not mitigate penalties imposed by local boards without a showing that the penalty was invoked in violation of constitutionally protected rights or otherwise unlawful.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 1st day of June, 1982.

___________________________

RAYMON L.  BYNUM
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