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DECISION OF THE COMMISSIONER
Statement of the Case
Evie Weatherbie, Petitioner, brings this appeal from a decision of the Board of Trustees of the Tuloso-Midway Independent School District (T-MISD), Respondent, denying her grievance.  Here, Petitioner challenges the Board's decision that the 45 minute planning period she receives from 3:00 - 3:45 p.m.  falls within the seven-hour school day as provided in §13.902 of the Education Code.

A prehearing conference was held on April 10, 1985, before Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education, at which time the parties entered into stipulations of fact and moved that a decision be rendered on the basis of the agreed facts and the papers on file in the case.  Accordingly, no hearing on the merits of the case was held and this Decision is rendered pursuant to that agreement.

Petitioner is represented in this appeal by Mr.  Dean Pinkert, Attorney at Law, Austin, Texas.  Respondent was not represented by legal counsel.  Dr.  Edna McDuffie Manning, Superintendent of Schools, presented Respondent's position.

On April 16, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on April 26, 1985.  Respondent filed Exceptions to the Proposal for Decision on May 1, 1985.  No replies to the exceptions were filed.

Findings of Fact
At the prehearing conference held April 10, 1985, the parties stipulated to the following facts:

1.  Petitioner is employed by Respondent as a music teacher.  She teaches fourth and fifth grade students.

2.  On the campus where Petitioner teaches, classes begin at 8:00 a.m.  and conclude at 3:00 p.m.

3.  Petitioner's last class is over at 2:55 p.m.

4.  Petitioner is required to report for duty at 7:45 a.m.

5.  Petitioner receives a 45-minute lunch period each day.

6.  Petitioner receives a planning and preparation period from 3:00 p.m.  until 3:45 p.m.  daily.  During that period she is not required to participate in any activities or duties.

7.  Petitioner filed a grievance under Respondent's Policy DGBA concerning her failure to receive a planning period during the seven-hour school day.  She processed the grievance to a final level where it was denied by the Board of Trustees.

8.  In Respondent's district, only art, physical education, and music teachers, have planning and preparation periods from 3:00 - 3:45 p.m.

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Finding of Fact:

9.  For Tuloso-Midway ISD, the first day of classes for the 1984-85 school year began on August 27, 1984.  (Tr.  __).

Discussion
At issue in the case at hand is construction of Tex.  Educ.  Code Ann.  §13.902 (Vernon Supp.  1985).  The statute is set forth in its entirety below:

Each teacher actively engaged in the instruction of children shall have at least one period of not less than 45 minutes within the seven-hour school day for parent-teacher conferences, reviewing students' homework, and planning and preparation.  During that time, a teacher may not be required to participate in any other activity.

It is undisputed that Petitioner does receive a 45-minute planning and preparation period.  The only question remaining is whether her 45-minute period, from 3:00 - 3:45 p.m., falls within the seven-hour school day as required by the statute.

There has been considerable confusion in this regard.  The statute itself does not define the phrase "seven-hour school day." It has been suggested that the phrase relates only to the time spent by the teacher actively engaging in his or her assigned duties.  If this position were accepted, the school district's actions in this case would be justified, because Petitioner's "seven-hour school day" would begin at 8:00 a.m.  and - - excluding her 45 minute lunch period - - conclude at 3:45.

The school district's position is supported to some extent by the wording in §13.902 which directs that "each teacher actively engaged in the instruction of children" be given the 45 minute planning period.  The district urges that the intent of the statute was to give the planning period to teachers sometime during the seven hours they are actively teaching.  Because Petitioner is not actively teaching during her lunch period, the district contends that the lunch period should not be included in the timelines of §13.902.

The school district's position, although understandable, must be rejected.  The reference to the seven hour school day in §13.902 appears to be to §21.004 of the Education Code, which reads, in its entirety, as follows:

A school day shall be taught for not less than seven hours each day, including intermissions and recesses.

Although inartfully phrased (i.e., a "school day" is not taught - - students are), §21.004 contemplates the length of the school day as being the time in which students are taught or given time for recess or for moving from one class to the next.  It is, in short, based on the students' schedule rather than the teachers'.

Further, the State Board of Education adopted, at its regularly scheduled meeting in April 1985, the following regulation (19 Tex.  Admin.  Code §145.44):

(a) Each teacher actively engaged in the instruction of children in the public schools of Texas shall have at least one period of 45 consecutive minutes free from supervision of students within the scheduled school day for parent-teacher conferences, reviewing students' homework, and planning and preparation.  During that time, a teacher shall not be required to participate in any other activity.  Such 45-minute period must be provided in its entirety:

(1) without regard to any other time free from supervision allotted to the teacher for other reasons; and

(2) within seven hours after the commencement of classes for the school day.

(b) Any teacher who teaches in more than one school must be provided the required 45-minute planning and preparation period within seven hours after the commencement of classes in the school in which the teacher's first teaching assignment of the day is scheduled.

Although the State Board of Education cannot modify a statute, it is clear from the above regulation that the State Board construes the statute in a manner inconsistent with the school district's actions in the present case.

It is concluded, therefore, that Petitioner's planning period does not fall within the "seven-hour school day" as that phrase is used in §13.902.  Respondent should immediately comply with the requirements of the statute in affording Petitioner a 45-minute period for planning and preparation between the hours of 8:00 a.m.  and 3:00 p.m.  without regard to any other time free from supervision allotted to the teacher for other reasons.

Exceptions to the Proposal for Decision
In her exceptions to the Hearing Officer's Proposal for Decision filed April 26, 1985, Petitioner excepts to the Hearing Officer's determination that "other relief requested by Petitioner is beyond the scope of the Commissioner's authority to grant." Petitioner contends that the "other relief" requested was for money damages for each day that Petitioner was deprived of a conference period.

There has been no allegation by Petitioner that Respondent has failed to pay her in full according to her contract.  At no time has the Petitioner indicated that she is required to work more hours than her contract provides.  Clearly, Petitioner was provided with a 45-minute planning and preparation period each day since the beginning of school.  The damages requested by Petitioner represent the value of having the 45-minute planning period during the seven-hour school day as opposed to having a 45-minute planning period after the seven-hour school day.  The value of a planning period which conforms with the requirements of §13.902 does not represent a sum certain.  The request for unliquidated damages is outside the scope of the Commissioner's authority.  McRae v.  Lindale Independent School District, 450 S.W.2d 118, 124 (Tex.  Civ.  App.  - Tyler 1970, writ ref'd n.r.e.).  Further, even if the assessment of damages were within the Commissioner's authority, this decision is rendered on the basis of the agreed facts and the papers on file in this appeal and absolutely no evidence was offered which would support a finding that Petitioner was damaged in the amount of $10.50 per day, as asserted by Petitioner.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The seven-hour school day at Petitioner's school begins at 8:00 a.m.  and concludes at 3:00 p.m.

2.  Petitioner's 45-minute planning period which falls between 3:00 - 3:45 p.m.  does not fall within the seven-hour school day.

3.  The failure of Respondent to provide Petitioner with a planning and preparation period which does fall within the seven-hour school day is a violation of §13.902 of the Education Code.

4.  Petitioner should immediately be provided a 45-minute period for the purposes set forth in Tex.  Educ.  Code Ann.  §13.902 (Vernon Supp.  1985) between the hours of 8:00 a.m.  and 3:00 p.m.  and without regard to any other time free from supervision allotted to the teacher for other reasons.

5.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and that she immediately be provided a 45-minute period for the purposes set forth in Tex.  Educ.  Code Ann.  §13.902 (Vernon Supp.  1985) between the hours of 8:00 a.m.  and 3:00 p.m.  and without regard to any other time free from supervision allotted to the teacher for other reasons.

SIGNED AND ENTERED this 31st day of May, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 10th day of July, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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