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DECISION OF THE COMMISSIONER
Statement of the Case
Hilda Sue Brooks, Petitioner, brings this appeal from an action of the Board of Trustees of the Wilmer Hutchins Independent School District (WHISD), Respondent, terminating Petitioner's contract of employment.  A pre-hearing conference was conducted on March 11, 1982, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Mr.  Roger Albright, Attorney at Law, Dallas, Texas.  Respondent is represented by Mr.  Bowen Florsheim, Attorney at Law, Dallas, Texas.

Having read the entire record of appeal, this decision is issued in lieu of a proposal for decision pursuant to the provisions of Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by Respondent as a secretary pursuant to a written contract for a term of one year.

2.  Respondent discharged Petitioner from her employment on February 19, 1980.  (Tr.  2).

3.  By letter dated February 25, 1980, Petitioner requested a hearing before Respondent's Board of Trustees in order to appeal her discharge.  Petitioner's request was not granted.  (Tr.  2).

4.  On March 21, 1981, Petitioner filed suit against Respondent in the Dallas County District Court.  On October 28, 1981, the Court entered an order holding Petitioner's cause of action in abeyance pending exhaustion of administrative remedies.  (Tr.  3).

5.  By letter dated October 28, 1981, Respondent's Board of Trustees notified Petitioner that Petitioner would receive no hearing before that body regarding the termination of Petitioner's employment.  (Tr.  5).

6.  On November 9, 1981, Petitioner filed her Notice of Intent to Appeal with the State Commissioner of Education pursuant to 19 Tex.  Admin.  Code Ann.  §157.43 (McGraw Hill 1981).

Discussion
Section 157.43 of the Texas Administrative Code requires that a notice of intent to appeal be filed within thirty days of "the decision, ruling, or failure to act complained of." (Emphasis added).

Where, as in the present case, the appeal arises from a party's refusal or failure to act, it is difficult, if not impossible, to accurately determine the exact instant when a Petitioner becomes aggrieved within the meaning of Tex.  Educ.  Code Ann.  §11.13 (Vernon 1973).  Petitioner contends that Respondent's failure to respond to Petitioner's February 25, 1980 request for a hearing constitutes a continuing cause of action for an indefinite period of time.  The problems and inequities which would inevitably result from such an interpretation are obvious.  If Petitioner was aggrieved, therefore, pursuant to §11.13, it was at that time when a reasonable person would have realized that the Board of Trustees had no intention of complying with Petitioner's request for a hearing.

It need not be determined in this case on what date Petitioner should have realized that the Board of Trustees did not intend to give her a hearing.  It is sufficient to state that she took no action of any sort for almost thirteen months from the date of her request.  In the absence of mitigating circumstances - - e.g., that the school district was responsible in some way for delaying the filing of her appeal - - it must be concluded that a reasonable person would have realized more than thirty days prior to March 21, 1981 that the Board of Trustees did not intend to comply with her request.

Section 157.11 of the Texas Administrative Code grants the State Commissioner of Education authority to extend filing time limits where a party demonstrates a good faith attempt to comply.  However, in this case, Petitioner has failed to allege or demonstrate a good faith effort to so comply.  The State Commissioner of Education is, therefore, without jurisdiction to hear this appeal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The State Commissioner of Education is without jurisdiction to hear Petitioner's appeal.

2.  Petitioner's appeal should be, in all things, DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DISMISSED for lack of jurisdiction.

SIGNED AND ENTERED this 15th day of March, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 15th day of March, 1983, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 11 day of JUNE, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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