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Statement of the Case
Petitioner, Crystal City Independent School District (CCISD), has filed a complaint pursuant to Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon 1972) alleging that Respondent Ray Nell Green abandoned her employment contract with Petitioner without good cause and without the consent of the Petitioner's Board of Trustees.  Petitioner further requests that the Commissioner of Education suspend the teaching certificate of Respondent.  On March 18, 1985, Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education held a hearing.

Petitioner is represented by Peter Torres, Jr., Attorney at Law, San Antonio, Texas.  Respondent is represented by Max A.  Sandlin, Jr., Attorney at Law, Marshall, Texas.

On December 5, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent be issued a reprimand.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent was employed under a written one-year term contract with Petitioner for the 1984-85 school year.  (Pet.  Ex.  1).

2.  Respondent taught fifth (5th) grade.

3.  Prior to her employment with CCISD, Respondent had taught under contract with Hudson ISD on an "emergency" basis until the district could hire a teacher with the appropriate major; she also taught at a private Catholic school until the school gave her position to a teacher of the Catholic faith.  Respondent left both positions in mid-year.  (Tr.  16, 17, 125-27).

4.  Respondent's requests for assistance with discipline problems were disregarded by the principal.  Instead of giving her assistance, the principal criticized Respondent for offending a school board member who was the grandparent of a student causing problems, and who had approached Respondent concerning the child's conduct.  (Tr.  108-10, 119-21, 128-29, 139-40, 163-64).

5.  The principal interrupted Respondent's class, criticizing her in front of her students, and repeatedly critized her about past mistakes.  (Tr.  153-58, 164-65).

6.  The principal also threatened to ask Respondent to leave CCISD if she did not do what he told her to do.  (Tr.  133).

7.  On two occasions, Respondent attempted to talk with the district's superintendent about the problems she was having with her principal, but the superintendent was unavailable.  (Tr.  19-20).  Respondent was, however, able to talk to the personnel director at CCISD about the problems.  The personnel director asked Respondent if she wanted to leave the district and led her to believe that if she indicated to the Board that she must leave for "personal reasons" that the Board of Trustees was likely to release her from her contract.  (Tr.  133-37).

8.  On Monday, November 6, 1984, Respondent called her school and reported that she would not be in to teach that day.  She went to the personnel director and, after some discussion, turned in her resignation.  (Tr.  149-51; Pet.  Ex.  2 (attachment)).

9.  After submitting her resignation on November 6, 1984, Respondent never returned to her teaching assignment.  (Tr.  92).  She returned to her parents' home in Marshall, Texas.  At the time of the hearing before the Agency, Respondent was unemployed.  (Tr.  162).

10.  Although CCISD had a grievance procedure available for her to use, Respondent never filed any written grievance concerning her problems with her principal.  (Tr.  41-42).

11.  On November 12, 1984, Petitioner's Board of Trustees voted to accept Respondent's resignation, to reprimand her, and to petition the Commissioner of Education to suspend her teaching certificate.  (Pet.  Ex.  5).  As directed by the Board, the personnel director wrote Respondent the following letter, dated November 13, 1984:

The Crystal City Independent School District Board of Trustees accepted your letter of resignation dated 11/6/84 in the Board meeting of 11/12/84.  Since you did not fulfill your contract, they took action as provided for in Procedure No.  1.0280, Texas Education Agency Bulletin 753.

The above release is also with a reprimand for having broken your written contract with the district.

The district deplores ever having employed what we thought was a person who would honor their professional commitments, and, although we do not wish you any ill luck, we do hope that someday you will reflect on your assignment with our district and the record you left behind.

(Pet.  Ex.  3).

12.  Although the letter stated that Respondent's resignation had been accepted and the Board voted to accept Respondent's resignation, the Board did not consent to her leaving.

13.  Immediately after Respondent's resignation, Petitioner began to actively seek a replacement for her.  After approximately six weeks, Petitioner hired a fully certified and well-qualified replacement.  (Tr.  60-63).  For the six week period before the replacement teacher came on, Respondent's class was taught by an uncertified substitute teacher and an aide.  (Tr.  92-93).

Discussion
Tex.  Educ.  Code Ann.  §13.046 (Vernon 1972) authorizes the State Commissioner of Education, upon request by a Board of Trustees, either to suspend or cancel a teaching certificate or to reprimand a teacher if the teacher (1) has entered into a written contract with the district; (2) has, without the consent of the trustees, abandoned the contract; and (3) has done so without good cause.  Respondent was employed under a written one-year term contract for the 1984-85 school year.  Respondent's actions concerning her resignation constitute abandonment of her contract without the consent of the Board because she resigned and stopped teaching six days before the Board acted upon her resignation.  Although Petitioner's employee led Respondent to believe that she could resign without adverse consequences (See Finding of Fact No.  8), an employee cannot act for the Board and give the Board's consent.  Pena v.  Rio Grande City Consolidated Independent School District, et al., 616 S.W.2d 658, 659 (Tex.  App.  - Eastland, 1981, no writ).  In fact, the Board did not give its consent to release Respondent and bluntly expressed its disapproval of her action in the November 13 letter.  (See Finding of Fact No.  12).

It is true, as Respondent argues, that the Board stated in its resolution and in the November 13 letter that it had "accepted" her resignation.  (See Finding of Fact No.  12).  More accurately, it is true that the Board used the word "accepted" in referring to the submission of Respondent's resignation.  However, it is clear from the language of the letter, reprimanding Respondent and advising her that the Board had taken at least some "action" against her, that the Board did not approve of her leaving and intended to pursue its remedies under the law.  More importantly, it should be noted that even if the language of the letter advising Respondent that the Board had "accepted" her resignation could have been misleading, the letter came after she had abandoned her contract and returned to her mother's home in Marshall, and cannot be used as a defense.  (See Finding of Fact No.  10).

Section 13.046 of the Education Code requires that a teacher who abandons a contract without the consent of the district, may do so without penalty only if good cause exists for the abandonment.  Respondent has failed to demonstrate good cause for her actions.  Although Respondent's principal made her teaching assignment difficult, the principal's actions were not such that a teacher of reasonable sensitivity could not have endured for the balance of a one-year term.  Such difficulties cannot justify a teacher abandoning her contract.  The need for proper instruction of the schoolchildren of Texas requires that teachers face up to difficulties in the classroom, even difficulties created by the administration.  Only extreme circumstances could justify putting one's personal happiness above the need of the students to receive quality, competent, and reliable instruction.

Once it is determined that a teacher has abandoned a written contract without good cause, §13.046 gives the Commissioner of Education discretion in imposing the appropriate sanction.  Factors relevant to the determination of the appropriate sanction include: (1) the amount of notice the teacher gave the district; (2) the good faith the teacher has shown in his or her dealings with the district; (3) the efforts of the district to find a replacement; and (4) the amount of harm caused to public education.  McAllen ISD v.  Rivera, No.  127-TTC-482, p.  6 (Comm.  Educ., August 1982).  A fifth consideration is the deterrent effect of various sanctions on the teacher in question and others similarly situated.  Harlingen ISD v.  Sanchez, No.  059-TTC-184, p.  11 (Comm.  Educ., Sept.  1984).  Yet another consideration is the maturity and experience of the teacher.  Mission CISD v.  Watrous, No.  034-TTC-1182, pp.  3-4 (Comm.  Educ., June 1983).

Some of the considerations just enumerated clearly cut against Respondent.  The strongest points favoring a harsh sanction are, first, that Respondent did not give the school district any advance notice of her intent to leave her teaching assignment, and second, that Respondent caused significant harm to public education by leaving the school children in her class without qualified instruction.

The other considerations do not weigh so clearly against Respondent.  Respondent does not have a great amount of teaching experience.  This was her first permanent teaching position.  In addition, although Respondent's good faith in dealing with the district is, on the one hand, called into question by her failure to give advance notice of her departure and her failure to file a formal grievance, her efforts to talk to the superintendent and the personnel director indicate that the efforts she did make to act in good faith were rebuffed by the district.

Another factor to be considered which tends to mitigate in Respondent's favor is the action of Petitioner's personnel director in counseling Respondent with regard to the difficulties she was having with her principal.  It was the personnel director who asked Respondent if she would like to resign and advised her that the Board would most likely release her from her contract if she indicated that she must leave for "personal reasons." (See Finding of Fact No.  7).  Petitioner relied in good faith on the director's advice and resigned from her position indicating that she was doing so for "personal reasons." No evidence was adduced at the hearing that Respondent had entertained any thoughts of resigning prior to her conversations with Mr.  Torres, the personnel director.  In fact, when asked by Mr.  Torres if she wanted to go home, Respondent replied "No sir.  I do not want to go home.  I need to work." Furthermore, she did not abandon her contract to take a better job with another district, the act of bad faith which §13.046 is primarily designed to punish.  The district has shown that it made diligent efforts to find a replacement teacher; but it has not shown that it made any significant effort to retain Respondent and avoid the need for a replacement.

Finally, the factor of deterrence seems, at first inspection, to weigh in favor of suspension.  Respondent is still interested in teaching, so suspension would be a harsher penalty than a reprimand.  Therefore, it would be a greater deterrent to Respondent and others similarly situated who may consider abandoning a contract.  In this case, however, Respondent is not the only party whose conduct should be influenced.  Petitioner should realize that it cannot allow its administrators to represent to teachers having difficulties with their principals that resigning during the term of the contract is possible, advising them that they may do so without penalty if the teacher indicates that they must do so for "personal reasons," and then seek a harsh penalty for abandoning a contract.

Taking all of the above factors into consideration, a reprimand is the most appropriate sanction.  A reprimand demonstrates that difficulties with superiors do not justify leaving students without proper instruction.  A reprimand also should suggest to Petitioner and other school districts that they cannot use the threat of suspension to keep teachers in the classroom while allowing its administrators to counsel unhappy employees concerning the possibilities of breaking their contracts with the district and advising how it may be done with impunity.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent was employed under written contract for the 1984-85 school year.

2.  Respondent abandoned her contract without good cause and without the consent of the Board of Trustees.

3.  Satisfactory evidence has been adduced to warrant a reprimand of Respondent.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent be issued a REPRIMAND and that such reprimand be noted on the face of her Texas Teacher Certificate No.  451-90-81-57.

SIGNED AND ENTERED this 18th day of June, 1986.

_______________________

W.  N.  KIRBY
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