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*


THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this  29th  day of  February  , 1988.

______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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THE STATE OF TEXAS

ORDER EXTENDING TIME FOR FILING AND FOR

CONSIDERATION

OF MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Extension of Time to File Motion for Rehearing; and, being advised that Respondent will not oppose said motion, the undersigned hereby EXTENDS the time to February 8 and 18, 1988 for the respective filing of the Motion for Rehearing and Reply to Motion for Rehearing in the above-styled and numbered matter; and it is

FURTHER ORDERED that the time for consideration of the Motion for Rehearing by the State Commissioner of Education be, and is hereby, EXTENDED to MARCH 30, 1988.

SO ORDERED.

SIGNED AND ENTERED the  8th  day of FEBRUARY, 1988.

________________________________

JOAN HOWARD ALLEN, DIRECTOR

DIVISION OF HEARINGS AND APPEALS
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THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case

Petitioner, Sheila (Carpenter) McCray, appeals the denial by Respondent Ector County Independent School District of career ladder level two placement for 1985-86.  Petitioner is represented by Dohn S. Larson, Attorney at Law, Austin, Texas and Respondent is represented by Blake Hansen, Attorney at Law, Odessa, Texas.

The Hearing Officer appointed by the Commissioner of Education to hear this matter is Margaret O. Thompson.  A hearing on the merits was held on May 29, 1987.

On October 12, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Petitioner filed Exceptions to the Proposal for Decision on November 4, 1987.  No reply to Petitioner's exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was a teacher for Respondent district during the time pertinent to this appeal.  (Pet. for Rev., Par. I).

2. Petitioner was eligible for level two career ladder placement for the 1985-86 school year but was not so placed by Respondent.  (Pet. for Rev., Par. IV, VI).

3. Petitioner's appeal was heard and denied by Respondent Board of Trustees.  (Tr. 111-12, Pet. for Rev., Par. IV).

4. Petitioner's evaluator, Principal Raymond Starnes, used appropriate procedures and considerations in preparing his appraisal of Petitioner's 1984-85 teaching performance.  (Tr. 124-29).

5. Petitioner's confusion over the self-evaluation terminology did not impair the principal's evaluation.  (Pet. Ex. 2, Tr. 127-29).

Discussion

Petitioner alleges that she was arbitrarily and capriciously denied placement on career ladder level two by Respondent for the 1985-86 school year.  She first complains that her evaluator, Principal Raymond Starnes, was unfamiliar with terminology used by Respondent on its 1984-85 evaluation instrument, and therefore applied its terms incorrectly in his evaluation of Petitioner.  However, Principal Starnes' testimony is devoid of any sign of unfamiliarity or confusion.  He testified that he evaluated each teacher by comparing him or her to an objective standard of "Clearly Outstanding," "Exceeds Expectations," and "Satisfactory," etc.  He did not compare the teacher with others on the faculty.  Petitioner testified that she was confused about how her self-evaluation was to be made.  She alleges that this confusion prevented her from making a good case for herself at her evaluation conference.  However, the primary evaluation was done by the principal, not by the teacher.  Any errors which may have occurred in the teacher's self evaluation do not taint the evaluation by Petitioner's principal.

Petitioner also complains that she was not informed that she could bring additional information to the attention of the principal to attempt to raise her evaluation score, particularly in regard to items such as instructional goals and record-keeping which are not always readily observable in the classroom.  However, Petitioner clearly knew that one of the purposes of the evaluation conference is to enable all aspects of the teacher's performance to be brought out in the discussion between principal and teacher.  It is not arbitrary or capricious for a district not to explicitly inform teachers that they may bring to the attention of their evaluators aspects of their performance which may not have been observed in the classroom.

Petitioner further alleges that "[r]espondent arbitrarily and capriciously denied Petitioner's appeal with the determination that the contents of evaluations were not subject to review." (Pet. for Rev., par. VI).  However, Petitioner testified that she was granted a hearing before the Board of Trustees with opportunity for cross examination of administration witnesses prior to the Board's decision.  The Board clearly listened and heard her appeal.  The testimony before the Commissioner does not support Petitioner's allegations that Respondent Board of Trustees acted arbitrarily or capriciously.

A final allegation made by Petitioner is that she was not informed by Respondent of the requirements for advancement to Step II at the time of her evaluation conference.  There is no requirement in law or regulation that teachers be so informed.  The evaluation process stands on its own and later adoption of criteria for career ladder placement is not arbitrary or capricious.

Petitioner has not alleged bad faith in this case.  Petitioner's burden to show that the evaluation, career ladder selection and/or the local appeal process was arbitrary and capricious has not been met; her appeal should be denied.

Reply to Exceptions

Petitioner continues to assert that her principal gave her improperly low evaluations, and that due to Petitioner's confusion concerning the appraisal system she did not challenge those ratings in her conference with the principal.  However, the standard of review of career ladder decisions must be kept in mind.  It is possible that mistakes in the evaluation were made; however, the task here is not necessarily to correct mistakes.  It is to determine if the district acted arbitrarily and capriciously.  There is no evidence that the principal and/or the Board of Trustees breached this standard.

Petitioner further excepts that the Board's decision must be overturned because Respondent failed to inform Petitioner of the performance required to advance to the next level of the career ladder during her summative conference as required by §13.302(f) of the career ladder statute.  Tex. Rev. Civ. Stat. Ann., §13.302(f), (Vernon 1987).  There is no evidence that Respondent failed to inform Petitioner.  To the contrary, Petitioner's appraiser testified that he discussed performance indicators with teachers during their summative conferences and this information enabled teachers to focus on techniques which improve their performance.  (Tr. 42).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, make the following Conclusions of Law:

1. Respondent's career ladder selection process was not arbitrary or capricious.

2. Petitioner's evaluation for 1984-85 was not conducted in an arbitrary or capricious manner.

3. Respondent's career ladder appeal process was not arbitrary or capricious.

4. Petitioner's appeal should be DENIED.
O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  31st  day of  December  , 19  87  .

________________________________
W. N. KIRBY
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