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DECISION OF THE COMMISSIONER UPON REMAND
Statement of the Case
On November 6, 1991, the Commissioner's designee, Dr.  Thomas E.  Anderson, Jr., Deputy Commissioner of Operations and Support, issued his decision in the matter of In Re: Bastrop Independent School District, Docket No.  077-R5-1091 as set forth in Exhibit A, which is attached and incorporated in its entirety for all references herein.  Pursuant to the remand of the Honorable Scott McCown of the 345th District Court of Travis County, these additional findings of fact and conclusions of law are hereby adopted as a part of the final decision and are based on the evidence adduced at hearing on November 6, 1991.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as designee of the State Commissioner of Education, I make the following Findings of Fact:

1.  The end of the first six weeks grading reporting period of the Bastrop Independent School District was October 7, 1991.  On that date, the student in question was enrolled in the course of Algebra II at Bastrop High School.

2.  On the last day of the first six weeks reporting period, October 7, 1991, the student in question received a six weeks grade of fifty (50) in Algebra II.  This grade of 50 is lower than the grade of 70 and rendered the student ineligible to participate in extracurricular activities pursuant to Tex.  Educ.  Code Ann.  §21.920.

3.  The student in question was tested during the week prior to the six weeks reporting period in Algebra II and received a grade of zero (0) on this exam because he cheated on the exam.  The Bastrop student handbook provides that a grade of zero (0) shall be assessed in the event of cheating.

4.  Subsequent to the end of the first six weeks grading period, the student was retested in Algebra II.  He earned a grade of thirty (30) on this second exam in Algebra II.  This grade is still below the grade of seventy (70), which is required for eligibility to participate in extracurricular activities under Tex.  Educ.  Code Ann.  §21.920.

5.  Subsequent to the end of the first six weeks reporting period and the retest in Algebra II, the student's grade of 50, as reported on the grade reporting sheet (bubble sheet), was changed from 50 to 70 by the Bastrop High School Vice-Principals.  Once vice-principal called the other on her car phone to direct her to change the grade on the bubble sheet.  Thus, the grade reporting sheet reflected a grade of 70 in Algebra II for the student in question only after the end of the first six weeks reporting period.

6.  The student's grade was changed from a 50 to a 70 because the administration decided to transfer the student to a lower level mathematics course.  The administration at Bastrop High School transferred the student from Algebra II to a lower level course of Mathematics of Consumer Economics (MOCE), and arbitrarily assigned the student a grade of 70 for the first six weeks period in MOCE, despite the fact that said student was not enrolled in MOCE during the first six weeks.

7.  The administration at Bastrop High School changed the student's grade from 50 to 70 before effecting the transfer from Algebra II to MOCE.

8.  The student's teacher has the responsibility for assigning the grade in the course taken.  The student's Algebra II teacher had assessed a grade of 50 in Algebra II.  With regard to the MOCE course, the Algebra II teacher did not know the essential elements of MOCE and was unable to assess mastery of 70% of the essential elements of MOCE.  In fact, the Algebra II teacher did not assess the student in MOCE.  The student has not mastered such proficiency and competency in the essential elements of MOCE as required by 19 T.A.C.  §§75.170 and 75.193.

9.  The student was not assessed in MOCE.  Additionally, there is no evidence that his academic achievement in MOCE would result in a grade of 70 or higher.

10.  It is hereby found that the transfer did not occur until after the end of the first six weeks reporting period; consequently, the grade of 70 arbitrarily assigned for MOCE does not reflect the student's academic achievement in MOCE for the first six weeks.  19 T.A.C.  §75.193.

11.  The course of Algebra II is not an honors course.

12.  The student in question was enrolled in an academic course for the first six weeks grading period for which he received a grade lower than the equivalent of 70 on a scale of 100 in the academic class.  Therefore, it is concluded pursuant to Tex.  Code Ann.  §21.920 that the student shall be and is hereby suspended from participation in an extracurricular activity sponsored or sanctioned by the school district during the grade reporting period after a grade reporting period in which the student received a grade lower than 70, i.e., the second six weeks grading period.

SIGNED AND ISSUED this 11th NOVEMBER, 1991.

_______________________

THOMAS E.  ANDERSON, JR.

DEPUTY COMMISSIONER FOR

  OPERATIONS AND SERVICES

In Re: Bastrop Independent School District
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CERTIFICATION OF A DECISION

I, Isabel Johnson, a Certified Shorthand Reporter and Notary Public, State of Texas, do hereby certify that this is the decision rendered by Dr.  Thomas E.  Anderson, Deputy Commissioner of Education, on the 6th day of November, 1991.

First, let me say that this is not a simple matter.  It is a very complex issue and there has been a substantial amount of testimony from a number of very fine professionals, that I am certain has the interests of the students at heart.  And I feel like many of the decisions that were made were made based upon that.

Also what I want to say is that I want the Bastrop Independent School District to understand that this relationship and this proceding - although it may have been testy at times - is not of an adversarial kind of nature.  That the Texas Education Agency's responsibility is to work with school districts and to help school districts achieve excellence and equity in student achievement.  That's what we're all about; excellence and equity in student achievement.

School districts have wide latitude in making decisions but they are also responsible for being accountable for those decisions.

The responsibility of the Texas Education Agency, while it's focus and full intent is to work with school districts and to help school districts to achieve excellence and student achievement, is also to administer the law and to apply the law in those situations where that responsibility has been delegated to it by the legislature.

The decision in this matter is an application of the law to the facts.  The facts in this situation are really not in dispute.  Let me read to you subsection B of Section 21.920 of the Texas Education Code.

A student enrolled in a school district in the state shall be suspended from participation in any extracurricular activity sponsored or sanctioned by a school district during the grade reporting period after a grade reporting period in which the student received a grade lower than the equivalent of 70 on a scale of one hundred in any academic class.

The law goes on to say that the campus principal may remove the suspension in the case of a class that is an identified honors or advanced class.  Algebra 11 is not an identified honors or advanced class, so I don't think that is in question.

I believe that school districts, under the law, have some latitude and may have variations in grading policies.  However, since the responsibilities for enforcing the provisions of the law - particularly 21.920 - rest first with the local independent school district and secondly with the state, there must be in the application of this provision of law some uniform standards with regard to certain aspects of grading policies.  One thousand and fifty eight districts simply can't apply the law and rules as they see fit.  There must be some standard.

This is not a new issue.  The subject before us today has been before us a number of instances in the past.  Most recently, the Schulenberg I.S.D.  about a year ago had some similar fact situations.

The issue becomes what grade did the student have at the end of the reporting period.  The teacher recorded a fifty.  That was the original grade put on the original grade sheet and the assistant principal was called on the telephone on her way to Austin to change that grade to a seventy.  The student didn't have a seventy in Algebra 11.

With regard to M.O.C.E., the teacher didn't even know what the essential elements were.  And Mrs.  Trigg in her testimony gave conflicting information with regard to whether the student could master decimals and fractions, which she said were an integral part of the essential elements of M.O.C.E.

I therefore conclude that at the end of the grade reporting period the student did not have a seventy in M.O.C.E.  The action of the Bastrop Independent School District is not in compliance with 21.920 of the Texas Education Code.

I want to note that the district does have latitude in administering it's grading policies.  It is incumbant on the district to record grades that reflect actual academic achievement - and that's a district determination.  So with regard to what the student has on the grade sheet - that's the business of the Bastrop Independent School District.  I'm simply ruling that at the end of the six weeks period the student did not have a seventy in M.O.C.E.  or in Algebra 11.

I would also suggest that perhaps the district in it's administration of policy or standard practice may want to review the practices that have been there with regard to grading.  In some instances ad hoc determinations not based on written policy or written direction from either the board or the administration may not be the best way to administer certain aspects.

I appreciate all of you being here.  In particular I appreciate all of the witnesses being willing to come forward and to discuss this issue in a professional manner.  But I regret that I had no other choice except to rule in the way I have.  Thank you very much.

I further certify that the foregoing excerpt is a complete, true and correct excerpt of said hearing.

Given under my hand and official seal on this 6th day of November, 1991.

_______________________

Isabel Johnson, CSR, and

Notary Public, State of Texas

Commission Expires 01-05-93
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