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Statement of the Case

Petitioner Texas Education Agency, Division of Educator Preparation and Certification requests that the educational credentials of Emmett Jay Elkins be sanctioned.

Joan Howard Allen is the Administrative Law Judge appointed by the State Commissioner of Education. Petitioner is represented by Maggie H. Montelongo, Attorney at Law, Austin, Texas. Respondent failed to appear or file an answer to Petitioner's complaint after due notice by certified and first class mail.

In absence of an answer, Petitioner moved to have all well-pled factual allegations deemed admitted. By order dated January 3, 1995, the Administrative Law Judge granted Petitioner's motion.

A proposal for decision was entered on January 4, 1995, recommending that Petitioner's request be granted and that Respondent's Texas Teacher Certificate be revoked. No exceptions were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent is the holder of Texas Teacher Certificate Number 453-35-32-02, duly issued under the provisions of the Texas Education Code and its predecessor statutes.

2. Respondent holds the following lifetime Texas education credentials: Provisional All-Level Music issued on May 21, 1983.

3. Respondent was born on April 2, 1960 and at all times relevant hereto, was an adult.

4. On February 21 and 22, 1994 and at all times relevant hereto, Respondent was employed by the Goose Creek Consolidated Independent School District (GCCISD), Baytown, Texas, in the capacity of Assistant Band Director of the GCCISD Sterling High School Band.

5. On February 21 and 22, 1994 Kim C. was a child younger than 17 (seventeen) years of age, and was not Respondent's spouse.

6. On February 21 and 22, 1994 and at all times relevant hereto, Kim C. was a public school student enrolled at GCCISD's Sterling High School.

7. On February 21 and 22, 1994 and at all times relevant hereto, Kim C. was a member of the GCCISD Sterling High School Band (the band).

8. As a result of Kim C.'s membership in the band, Respondent directed, supervised and evaluated Kim C.'s participation and activities in the band.

9. On February 21, 1994, Respondent was planning to take a GCCISD-sponsored advance trip to San Antonio, Texas. The purpose of the trip was to evaluate the arrangements that had been made for an upcoming journey that the band was going to take to San Antonio.

10. During the evening of February 21, 1994, Respondent telephoned Kim C. at Kim. C.'s home. Kim C.'s father answered the phone. Respondent asked for Kim C. Kim C.'s father informed Respondent that Kim C. was not home. Respondent asked Kim C.'s father to have Kim C. telephone Respondent when Kim C. returned home. Later in the evening of February 21, 1994 Kim C.'s father informed her that Respondent had called. Kim C. returned Respondent's telephone call.

11. Unbeknownst to Respondent and Kim C., Kim C.'s father and mother picked up the telephone extension and listened in to Kim C.'s return telephone call to the Respondent.

12. During this conversation, Respondent informed Kim C. that the band hall would be open on Tuesday, February 22, 1994. Respondent directed Kim C. to present herself at the band hall on February 22, 1994 at 1:30 PM in order to play an instrument solo for Respondent.

13. During this telephone conversation, Respondent asked Kim C. if she still wanted to accompany the Respondent on the advance trip to San Antonio. Kim C. responded in the affirmative. Respondent stated that there would be some stipulations for Kim C.'s going on the trip to San Antonio. Respondent informed Kim C. that the stipulations would be discussed on February 22, 1994.

14. During this telephone conversation, Respondent asked Kim C., "What's that clicking noise I keep hearing on the line?" and "I'm not going to get killed over this trip, am I?"

15. During this telephone conversation, Respondent informed Kim C. that Kim C. would have to supply the marijuana for the advance trip to San Antonio.

16. On February 22, 1994, Kim C. presented herself at the band hall as directed. Other persons were at the band hall when Kim C. arrived.

17. After the other persons left the band hall, Respondent asked Kim C. to accompany him to the percussion room in the band hall. Kim C. accompanied Respondent to the secluded percussion room.

18. On February 22, 1994 in the percussion room of the Sterling High School band hall, Respondent told Kim C. "Here are the stipulations." Respondent then handed Kim C. a hand-written note that contained the following list:

a. "Only me, you and your mom can know about this trip."

b. "I need a written note from your mom."

c. "I have to speak with your mom."

d. "You bring the weed and give me a massage whenever I want."

19. On February 22, 1994, and shortly after Kim C. read the note, Respondent asked Kim C. if the note was OK. Kim C. responded in the affirmative.

20. Directly after Kim C.'s affirmative response, Respondent handed Kim C. another hand-written note and told her, "Here's one more stipulation." The second note contained the following directive: "Give me head right here right now." (Underline original)

21. Kim C. interpreted this as a demand to perform oral sex on the Respondent. Kim C. refused to comply with Respondent's demand. After he was refused oral sex by Kim C., Respondent then told Kim C., "I guess I misread you. Are you going to tell anyone?" Kim C. responded in the negative. Respondent then told Kim C., "Good, then I can keep asking."

22. Within 48 hours of Respondent's written demands for marijuana and oral sex, Kim C. reported Respondent's conduct to GCCISD personnel. GCCISD Sterling High School Principal Jimmy Creel met with Respondent and informed Respondent of Kim C.'s allegations against him. Respondent denied the allegations and requested a meeting with Mr. Creel and Kim C.'s parents.

23. On February 25, 1994 at GCCISD's Sterling High School, Respondent, Jimmy Creel, and Kim C.'s parents met to discuss the allegations. Mr. Creel and Kim C.'s parents tape-recorded this meeting. Mr. Creel again informed the Respondent of the allegations. Again, Respondent denied them.

24. During this meeting, Kim C.'s parents turned the conversation toward the February 21, 1994 return telephone call that Kim C. made to the Respondent. When Kim C.'s parents asked Respondent about that conversation, Respondent stated that all he had told Kim C. on February 21, 1994 was that the band hall would be open on February 22, 1994. When asked if he discussed the San Antonio trip with Kim C. on the phone on February 21, 1994, Respondent denied that this topic of conversation occurred.

25. Immediately after this denial, Kim C.'s father informed Respondent that he and Kim C.'s mother had listened to the February 21, 1994 telephone call. Kim C.'s father told Respondent that he had heard: Respondent and Kim C. discuss the advance trip to San Antonio; Respondent request Kim C. to bring marijuana on the trip; and Respondent's statement about there being a clicking noise on the phone line.

26. After Respondent admitted his conduct to Mr. Creel on February 25, 1994, Mr. Creel asked Kim C.'s parents to return to the meeting. After the parents returned, Respondent again admitted his conduct. Respondent's admissions were tape-recorded by Kim C.'s parents.

27. Respondent's request for drugs and demand for oral sex from Kim C. clearly demonstrate Respondent's lack of the ethical and moral wherewithal required of professional educators. Further, should Respondent be allowed to retain his teaching certificate, it is certain that other Texas schoolchildren would be subjected to Respondent's outrageous, unethical, amoral, drug-related, illegal, and sexual proclivities. Indeed, Respondent has already confirmed that he has been the subject of similar allegations in recent past years.

28. Respondent's current membership in the teaching fraternity constitutes a imminent peril to all Texas public school students and serves only to degrade the high standards of conduct, judgment, and professionalism promoted by Respondent's peers and colleagues in the teaching field.

Discussion

Respondent Emmett Jay Elkins, through his actions toward Kim C., is unworthy to instruct the youth of this state.

Respondent's educational credentials should be revoked.

Conclusions of Law

After due consideration of all matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1. The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Sections 13.046 and 13.211.

2. By reason of Respondent's actions toward Kim C., in requesting that she secure marijuana, that she give him a massage whenever he asked and that she perform oral sex on Respondent, Respondent Emmett Jay Elkins, holder of Texas Teacher Certificate No. 453-35-32-02, is a person unworthy to instruct the youth of this state. Tex. Educ. Code Ann. §13.046(a)(2).

3. By reason of his actions toward Kim C., Respondent Emmett Jay Elkins abrogated his duty to accept responsibilities in the development and promotion of high standards of ethics, conduct, and professional performance and practices of persons engaged in the teaching profession in this state. Tex. Educ. Code Ann. §13.201.

4. The Texas Teacher Certificate No. 453-35-32-02 of Respondent Emmett Jay Elkins should be revoked due to Respondent's unworthiness to instruct the youth of this state.

5. The Texas Teacher Certificate No. 453-35-32-02 of Respondent should be revoked for abrogating his duty to accept responsibilities in the development and promotion of high standards of ethics, conduct, and professional performance and practices of persons engaged in the teaching profession in this state.

6. Respondent should return all copies of his Texas Teacher Certificate No. 453-35-32-02 to the Texas Education Agency, Division of Educator Preparation and Certification.

7. Petitioner should distribute appropriate notices to all interested public and private entities of the final action in this matter.

8. Petitioner's request should be granted.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the Texas Teacher Certificate of Respondent[ Emmitt Jay Elkins, No. 453-35-32-02, be, and is hereby REVOKED;

FURTHER ORDERED that Respondent return all copies of his Texas Teacher Certificate No. 453-35-32-02 to the Texas Education Agency, Division of Educator Preparation and Certification;

FURTHER ORDERED that Petitioner should distribute appropriate notices to all interested public and private entities of the final action in this matter; and

FURTHER ORDERED that Petitioner's request should be granted.

SIGNED AND ISSUED this  28th  day of  February  , 1995.

______________________________

LIONEL R. MENO
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