
DOCKET NO.  086-PS-485

TEXAS EDUCATION AGENCY
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§


DURHAM COLLEGE OF
§


SAN ANTONIO
§
THE STATE OF TEXAS
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Statement of the Case
Durham College of San Antonio, on behalf of Aubrey J.  Childress, brings this appeal from a decision of Victoria Bergin, Deputy Commissioner for School Support, Texas Education Agency, pursuant to §32.37(c) of the Education Code, denying Mr.  Childress's application for a representative permit by reason of his conviction of a felony.  The permit would have allowed Mr.  Childress to solicit prospective students for Durham College.

A hearing was conducted on the matter on May 28, 1985.  The record was left open for an additional 30 days in order to receive documentation of Mr.  Childress's rehabilitation.  The documents filed by Mr.  Childress on June 28 and July 1, 1985 were admitted without objection.

At the hearing, the Department of School Support was represented by Joan Howard Allen, Assistant General Counsel, Texas Education Agency.  Durham College of San Antonio and Mr.  Childress appeared but were not represented by counsel.  Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education, presided at the hearing.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  A representative permit application for Proprietary Schools for Mr.  Aubrey J.  Childress was received by the Division of Proprietary Schools on November 13, 1984.  (See Joint Ex.  5).  Mr.  Childress indicated on that application that he had been involved in a robbery in 1979.  (See V, Joint Ex.  5).

2.  As a result of his involvement in the felony offense, Mr.  Childress was charged with and convicted of aggravated robbery with a deadly weapon and aggravated robbery with serious bodily injury.  (See Joint Exs.  1-4).  Mr.  Childress was sentenced to a term of 10 years confinement in the Texas Department of Corrections.  (See Joint Exs.  2 and 4).

3.  Mr.  Childress served five years of his sentence and was released on February 2, 1984 from the Texas Department of Corrections (Tr.  41) to "mandatory supervision status of the Board of Pardon and Paroles to Bexar County." Mr.  Childress is presently under that status and will remain so until 1989.  (Tr.: 44, 45).  (See letter filed July 1, 1985 from Texas Department of Corrections).

4.  During his incarceration, Mr.  Childress was assigned to Coffield Unit and maintained relatively clear conduct and good work records while imprisoned.  (See letter filed July 1, 1985 from Texas Department of Corrections).

5.  Upon his release from TDC, Mr.  Childress was assigned to Kerper Halfway House in San Antonio.  (Tr.: 50).  During his stay at the halfway house, Mr.  Childress enrolled and attended school at Durham College.  (Tr.: 51).  Mr.  Childress began working at Durham College in October 1984 and has remained in its employment to present.  (Tr.: 51).

6.  As a representative for Durham College, Mr.  Childress would have an opportunity to have extensive contact with potential students, many of them recent high school graduates.  (Tr.: 57, 61, 62, 63, 64).  A representative may be sent into a public high school to solicit through workshops (Tr.: 63) or to the student's home (Tr.  64).

7.  Mr.  Childress has established good rapport with the students at Durham and is respected and trusted by the students.  (Tr.: 66).

Discussion
Section 32.37(c) of the Education Code allows the Commissioner of Education to deny the registration of a representative who has been convicted of a felony.  Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13c(4)(a) further provides that such a permit may be denied if the crime "directly relates to the duties and responsibilities of the licensed occupation." Mr.  Childress was convicted on August 20, 1980 of aggravated robbery with a deadly weapon and aggravated robbery with serious bodily injury.  Mr.  Childress indicated on his application for a representative permit that he had been involved in a robbery in 1979.  Pursuant to the above-referenced statutory authority, Deputy Commissioner Bergin denied Mr.  Childress's application.

Consideration must be given to two issues in determining whether Deputy Commissioner Bergin's decision should be upheld.  First, it must be decided that the crime directly relates to the duties and responsibilities of the licensed occupation.  Second, Childress must be found to be presently unfit to assume the responsibilities of a representative.  Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13c(4)(b) and (c) set forth guidelines to be used in making those decisions.

Article 6252-13c(4)(b) directs that

(b) In determining whether a criminal conviction directly relates to an occupation, the licensing authority shall consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requiring a license to engage in the occupation;

(3) the extent to which a license might offer an opportunity to engage in further criminal activity of the same type as that in which the person previously had been involved; and

(4) the relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the licensed occupation.

In the instant case, Childress was convicted of an egregious crime, a crime in which a victim was seriously injured with a knife.  Had the victim perished, Childress could have faced the death penalty.  Although a representative permit would not necessarily offer an opportunity for further criminal activity of the exact same type he was convicted of, i.e., robbery, Childress would be placed in a position where he would have contact with young people, many of them recent high school graduates, who because of their inexperience or because of his position of responsibility will be exposed to an individual who has the capacity to inflict serious bodily harm when provoked.  But for the permit, Childress would not have access to this large number of students.  (See Finding of Fact No.  6).  When considering the seriousness of the crime Childress committed, combined with the risk to unsuspecting students, the conclusion must be made that in this instance, the crime directly relates to the licensed occupation.

Article 6252-13c(4)(c) controls when making a decision regarding Childress's present fitness for the representative job.  (4)(c) states:

(c) In addition to the factors that may be considered under Subsection (b) of this section, the licensing authority, in determining the present fitness of a person who has been convicted of a crime, shall consider the following evidence:

(1) the extent and nature of the person's past criminal activity;

(2) the age of the person at the time of the commission of the crime;

(3) the amount of time that has elapsed since the person's last criminal activity;

(4) the conduct and work activity of the person prior to and following the criminal activity;

(5) evidence of the person's rehabilitation or rehabilitative effort while incarcerated or following release

(6) other evidence of the person's present fitness, including letters of recommendation from: Prosecution, law enforcement and correctional officers who prosecuted, arrested, or had custodial responsibility for the person; the sheriff and chief of police in the community where the person resides; and any other persons in contact with the convicted person; and

(7) it shall be the responsibility of the applicant to the extent possible to secure and provide to the licensing authority the recommendations of the prosecution, law enforcement, and correctional authorities as required under this Act; the applicant shall also furnish proof in such form as may be required by the licensing authority that he or she had maintained a record of steady employment and has supported his or her dependents and has otherwise maintained a record of good conduct and has paid all outstanding court costs, supervision fees, fines, and restitution as may have been ordered in all criminal cases in which he or she has been convicted.

Here, Childress submitted recommendations from various individuals including his parole officer, his supervisor at Kerper House, Inc., and his present employer, all attesting to his present fitness and character.  Childress testified at his May 28 hearing that he had never been charged with or convicted of any other crime.  (Tr.: 47-48).  He was 23 years old at the time of the robbery (Tr.: 48).  Childress also indicated in the hearing that he had served in the army for 2-1/2 years after leaving high school and had attended school at St.  Phillip's College in San Antonio upon his return from duty.  (Tr.  48).  Immediately preceding his arrest, Childress worked at various rehabilitation centers or nursing homes in the San Antonio area.  (Tr.: 49).  Although there is evidence that before his arrest and since his release from TDC, Childress has maintained a record of steady employment and that the act he committed in 1979 was a single episode of criminal activity, it should be noted that Childress has not yet completed serving his sentence and will serve at least four more years under the supervision of TDC.  Little more than a year has passed since his release from the correctional facility at Huntsville.  Not enough time has passed in which a prudent administrator could adequately determine whether Childress has indeed been rehabilitated and is presently able to conduct himself in a lawful manner and to accept the responsibilities a representative permit would confer.  Although the passage of time and the successful completion of his sentence might alter the Commissioner's decision, the permit sought by Mr.  Childress and Durham College should at this time be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusion of Law:

1.  Aubrey J.  Childress was convicted on two counts of aggravated robbery and was sentenced to 10 years in prison.

2.  The crime committed by Childress directly relates to the duties and responsibilities of a representative of Durham College of San Antonio.

3.  Section 32.37(c) of the Education Code and Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13c(4)(a) allow the Commissioner of Education as administrator to deny the registration of a representative who has been convicted of a felony if the crime directly relates to the duties and responsibilities of the licensed occupation.

4.  Mr.  Childress's appeal from the decision to deny him a representative permit should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Mr.  Childress's appeal from the decision to deny him a representative permit be, and is hereby, DENIED.

SIGNED AND ENTERED this 12th day of JULY, 1985.

_______________________

W.  N.  KIRBY
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