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Statement of the Case
Petitioner, Albert Glenn Kirkland, by next friend Robert L.  Kirkland, appeals the decision of the Respondent, McKinney Independent School District Board of Trustees, to suspend Petitioner from school from November 24, 1981, to January 14, 1982.

The matter was heard on the 28th day of December, 1981, before F.  Patrick Whelan, the Hearing officer appointed by the State Commissioner of Education.

Petitioner appeared represented pro se.  Respondent appeared represented by Robert H.  Roeder, of Abernathy, Roedes and Jouette, Attorneys at Law, McKinney, Texas.

On February 5, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on February 8, 1982, and further, that no exceptions to the proposal were timely filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  On November 24, 1981, Albert Glenn Kirkland was suspended from Respondent's Caldwell Middle School until January 14, 1982.

2.  The action to suspend was taken by Respondent's Board of Trustees at a special session held on November 23, 1981.

3.  Notice of the impending action was provided to Petitioner on November 18, 1981.

4.  Notice of the decision to suspend Albert Kirkland was provided to Petitioner at the hearing before Respondent's Board and by letter dated November 24, 1981.

5.  On October 21, 1981, Albert Kirkland gained unauthorized entrance to Respondent's school through breaking a window, and upon gaining entrance, proceeded to vandalize and destroy school property.

6.  Albert Kirkland provided school authorities with a written statement detailing his part in breaking the window and vandalizing or otherwise destroying school property on November 4, 1981.

7.  No evidence was presented that Petitioner did not engage in the conduct for which he received the resulting suspension from school.

8.  Respondent's policy FNCB in effect at all times during the matter in controversy states:

No student shall damage or deface any property belonging to the district.  The type of discipline that may be imposed for damage to school property by students depends on the circumstances.  Students shall be subject to suspension for willfull destruction of school property.

9.  On December 7, 1980, Petitioner filed notice of appeal to the State Commissioner of Education alleging that Petitioner's suspension violated Petitioner's rights guaranteed by the U.  S.  Constitution against self-incrimination and to due process of law.

Discussion
Petitioner's contention is that Respondent failed to afford Albert Kirkland the right against self-incrimination in that it failed to provide certain warnings and advice.  The Fifth Amendment to the United States Constitution provides in part: ".  .  .  .  nor shall (any person) be compelled in any criminal case to be a witness against himself.  .  .  ." Commonly, these are referred to as "Miranda Warnings" and have been enumerated by the Supreme Court as follows:

Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed.  The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly, and intelligently.

Miranda v.  State of Arizona, 384 U.S.  436, 444, 86 S.  Ct.  1602, 1612 (1966).

Petitioner's argument may have been initiated by more broad language in the Miranda case that states:

Today, then there can be no doubt that the Fifth Amendment privilege is available outside of criminal court proceedings and serves to protect persons in all settings in which their freedom of action is curtailed in any significant way from being compelled to incriminate themselves.  Id.  at 467, 1624.

Petitioner buttresses his argument with Texas cases that apparently provide self-incrimination protections to juvenile proceedings, citing Leach v.  State, 458 S.W.2d 817 (Tex.  Civ.  App.  - Houston 1968, no writ).  In that case the court held:

Texas has never required a juvenile to testify against herself or to give evidence that will tend either directly or indirectly to incriminate her either in a civil or criminal case.  Id.  at 821.

The Leach case, however, dealt with the same circumstances that were addressed by the United States Supreme Court in Miranda.  In Leach, the evidence used to adjudge the appellant a delinquent subject to commitment to the Texas Youth Council was obtained from a 12 year-old girl while she was incarcerated in a detention ward.  In Miranda the United States Supreme Court limited their findings to the admissibility of statements obtained from an individual who is subjected to custodial police interrogation.  Disciplinary conferences between school principals and students are not conducted under the same circumstances as custodial police interrogation.  One of the leading United States Supreme Court cases that has addressed this issue is Goss v.  Lopez, 419 U.S.  565, 95 S.  Ct.  729 (1975).  In that case the Court was dealing solely with a suspension of students not exceeding ten days and provided the basic rules that have been followed by the courts since 1975.

In the great majority of cases the disciplinarian may informally discuss the alleged misconduct with the student minutes after it has occurred.  Id.  at 582, 740.

In this case the school principal called Petitioner to his office on November 4, 1981, and provided him paper and pencil and asked that he write down what he had done at the school.  Tr.  7.  To be sure, the student realized he was under some kind of restraint.  Tr.  7.  This procedure, however, meets the language of Goss which prescribes that "there be at least an informal give and take between student and disciplinarian, preferably prior to the suspension" and provides the student the right to express his version of the facts.  Notice and the opportunity to be represented by counsel are not required by Goss.  Nor, in my opinion, are the "Miranda Warnings."

After this conference, and prior to his suspension, Petitioner was afforded a hearing before Respondent's Board on November 23, 1981.  He was provided a list of the charges against him, the evidence and witnesses that the Respondent would consider, and copies of the appropriate school policies.  Petitioner's suspension in this case exceeds ten days and the conduct of Respondent follows the proper procedures outlined by the courts.  See Goss v.  Lopez, supra.  Petitioner in this case was afforded the opportunity to secure counsel, the opportunity to confront and examine witnesses supporting the charge, and the right to call his own witnesses to verify his version of the incident.  All of this was afforded to Petitioner prior to his suspension.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  All of the rights, privileges and immunities guaranteed to Petitioner as a student by the Fifth and Fourteenth Amendments to the United States Constitution were fully protected and afforded to Petitioner by Respondent's action.

2.  Respondent's action to suspend Petitioner from school for the period November 24, 1981, to January 14, 1982, was not arbitrary, capricious, or in violation of law.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the 21st day of May, 1982.

___________________________

RAYMON L.  BYNUM
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