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BE IT KNOWN that on this date came on to be heard the Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 23rd day of May, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Samuel E. Barich, Petitioner, seeks declaratory relief from the Commissioner to the effect that his teaching contract was renewed by San Felipe Del Rio Consolidated Independent School District, Respondent, by operation of law pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon's Supp. 1982).

On April 22, 1983, a hearing was held before Mark W. Robinett, the hearing officer appointed by the State Commissioner of Education.  Petitioner appeared represented by Leonard J. Schwartz and Dianne E. Doggett, Attorneys at Law, Austin, Texas.  Respondent appeared represented by Haygood Gulley, Attorney at Law, Del Rio, Texas.

No Proposal for Decision was issued or was necessary, because the Commissioner has read the entire record.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact based upon the stipulations of the parties:

1. The school district is a term contract district.  (Tr. 1).

2. Petitioner was employed during the 1982-83 school year pursuant to a term contract (Tr. 1).

3. During the 1982-83 school year, Petitioner was a non-probationary teacher.  (Tr. 1).

4. On March 22, 1983, Petitioner received a note from his principal, which reads, in its entirety, as follows (Tr. 1-2):

This is to inform you that the School Board of Trustees of the San Felipe Del Rio Consolidated Independent School District during its regular meeting Monday, March 21, 1983, voted to consider nonrenewal of your term contract for the 1983-84 school year.

If you have any questions, please see me.

5. The school district has disclaimed any responsibility for the notice set forth above.  (Tr. 2).

6. As of approximately 5:00 p.m.  March 31, 1983, the school district was on notice that Petitioner had obtained a temporary restraining order from the 63rd District Court of Texas in Val Verde County, preventing the school district from pursuing the nonrenewal of the Petitioner.  (Tr. 2).

7. The allegation in the school district's Answer that, on April 8, 1983, following a hearing on Petitioner's application for a temporary injunction, the temporary restraining order was dissolved, is uncontested.

8. The school district did not serve any notice concerning nonrenewal on Petitioner for which it claims responsibility prior to April 8, 1983.  (Tr. 2).

9. The school district could have made an attempt to serve notice of Petitioner's proposed nonrenewal on or before April 1, 1983 had the temporary restraining order not been issued.  (Tr. 2).

10. There is no evidence that the school district would probably have given notice on or before April 1, 1983 had the temporary restraining order not been issued.  (Tr. 2).

11. If permitted to do so, the school district will subject Petitioner to the nonrenewal process.  (Tr. 2-3; Dist. Ct. Tr. 39-40).

Discussion
1. Jurisdiction
The first question that must be addressed concerns the Commissioner's authority to render a decision in this case.  Normally, only a final adverse decision is appealable.  In this case, either the school district's decision is not final, because the district has at no time stated that Petitioner has been nonrenewed, or it is not adverse, because the district has elected, as a matter of law, to renew Petitioner's employment by failing to give timely written notice of his proposed nonrenewal.

If it is determined that the Commissioner does not have jurisdiction, the parties will be required to return to the local district in order to engage in a hearing concerning Petitioner's nonrenewal.  If, after the hearing, the board decides to nonrenew the teacher's contract, the parties will then return to the Commissioner with, among others, the same issues which are now before him.  If issues now before the Commissioner are ultimately dispositive, the parties will have wasted their time and expense unnecessarily.

If it is determined that the Commissioner does have jurisdiction in this matter, however, there is a danger that "piecemeal" litigation will be encouraged.  If parties are allowed to bring issues which they contend are dispositive prior to a final adverse decision, only to discover that the Commissioner disagrees with their assessment of the situation, time and money will be wasted unnecessarily as the parties shuttle back and forth between the local school district and the Commissioner.

The legislature has illustrated in the TCNA, with its emphasis on dates and timelines, that it considers it extremely important that these matters be resolved expeditiously.  Therefore, it is concluded that the Commissioner, in order to efficiently implement the statute, should grant what is essentially declaratory relief in those instances in which the potential benefit of doing so outweighs the potential detrimental effect of encouraging appeals prior to a final adverse decision at the local level.  A good discussion of this proposition is contained in Ingalls Shipbuilding Div., Etc. v. White, 681 F.2d 275, 278-80 (5th Cir. 1982).

This end cannot be achieved unless it is made clear that the circumstances in which the contemplated relief is proper are extremely limited.  One instance, however, in which such relief is proper is when (1) it appears that the teacher received no notice on or before April 1 which would inform a reasonable person that his or her continued employment with the district was in jeopardy, and (2) the school district has, after April 1, indicated overtly that it nevertheless intends to subject the teacher to the nonrenewal process.  In such a case, the appeal can be resolved expeditiously by answering two simple questions: (1) Was notice given or not? (2) If not, does the district have a valid excuse? If it is determined that timely notice was not given, and the district has no valid excuse for failing to give such notice, it is also a simple matter to determine the remedy: pursuant to §21.204(b) of the TCNA, the teacher has been reemployed as a matter of law.

Because it appears in the present case that Petitioner received no notice attributable to the school board on or before April 1, and the district has clearly indicated that it intends to subject Petitioner to the nonrenewal process, it is concluded that declaratory relief is appropriate in this instance.  Whether other circumstances exist in which it is proper to give the contemplated relief is doubtful.  For example, it should be noted that such relief will not be available when the teacher receives written notice on or before April 1 that would inform a reasonable person that his or her continued employment with the district is in jeopardy, but the teacher claims that the notice itself is somehow defective.  In such a case, it must first be determined if the notice was indeed defective.  If it was, it must then be determined if the defect constitutes reversible error, because a mere defect in the notice will not in all cases entitle the teacher to reemployment; rather, consideration of all the circumstances of the case will be necessary in order to determine whether a reversal of the school board's decision is appropriate.  In short, questions concerning defective notices cannot be resolved on a regular basis in a swift and efficient manner and should not, therefore, be considered by the Commissioner prior to the school board's final decision.

One question which should be addressed in relation to this case is whether this approach conflicts with the decision in Salzman v. Southwest ISD, Docket No. 186-R1-782, pp. 13-14 (Decision of the Commissioner - - December 1982).  In Salzman, the teacher received notice dated March 23, 1982 which informed her that the board of trustees "did not renew your contract for the succeeding school year." The notice also stated the reasons for the nonrenewal and informed the teacher that she had a right to a hearing, which she requested.  That request was granted.  Following the hearing, the board decided not to renew her employment.  On appeal, the teacher claimed that the notice was defective, inasmuch as it stated that she had been nonrenewed rather than stating that her nonrenewal had been "proposed." The Commissioner held that the proper time to appeal this issue would have been upon being informed by the notice that she had been nonrenewed without having been provided an opportunity for hearing; she could not, however, request a hearing, have that request granted, and then prevail on appeal on the basis that the notice did not contain the word "proposed."

The reason for the above conclusion was that the notice itself in Salzman was not "defective" merely because it failed to use certain "magic words," because it conveyed the benefit the Act was intended to convey; i.e. it clearly informed the teacher prior to April 1 that her continued employment with the district was in jeopardy, and it give adequate notice of the reasons therefor.  The error in such cases stems not from the notice itself, but from the fact revealed by the notice; i.e., that the board of trustees has arguably made a final decision on the matter of the teacher's nonrenewal without first affording the teacher an opportunity for a hearing.  Upon receiving such a notice, the teacher may elect to either appeal the school board's decision to the Commissioner or give the district an opportunity to correct its error.  In Salzman, the teacher requested a hearing; the school district complied with her request.  The moment the school district informed the teacher that she would be given a hearing, its decision was no longer even arguably final, and its error, if any, was cured, inasmuch as the teacher was ultimately given the opportunity for a hearing prior to the board's final decision.  Thus, Salzman did not hold that a teacher may bypass the local board in the absence of a final decision; rather, it held that the only viable claim of the Petitioner was that the local board had made a final decision in violation of the TCNA.

In conclusion, the approach taken in the present case in determining whether declaratory relief is proper in no way conflicts with Salzman.  In this case, it has been determined that it is, in limited instances, appropriate for the Commissioner to grant relief to a teacher prior to a final adverse decision by the local board of trustees; in Salzman, it was determined that a final adverse judgment is always immediately appealable, and a teacher who does not appeal immediately, but who rather asks the school board to cure its error, will not prevail on appeal with regard to the initial decision if the school board complies with that request.

2. The Merits
It should be noted that no action has been taken by the school district to discharge Petitioner for cause.  The only question for determination, therefore, is the application of the Term Contract Nonrenewal Act to the facts.

Section 21.204 of the TCNA reads, in pertinent part, as follows:

(a) In the event the board of trustees receives a recommendation for nonrenewal, the board, after consideration of the written evaluations required by Section 21.202 of this subchapter and the reasons for the recommendation, shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed nonrenewal on or before April 1 preceding the end of the employment term fixed in the contract.

(b) In the event of failure to give such notice of proposed nonrenewal within the time herein specified, the board of trustees shall thereby elect to employ such employee in the same professional capacity for the succeeding school year.

The school board has (1) disclaimed any responsibility for the March 22 notice provided by Petitioner's principal, and (2) admitted that it did not provide any notice to Petitioner for which it claims responsibility prior to April 8, 1983.  These facts alone are sufficient to support a holding that Petitioner's employment was renewed on April 2, 1983 as a matter of law.  It is the school district's contention, however, that it should avoid what would otherwise be the consequences of failing to give notice on or before April 1, inasmuch as Petitioner's own conduct took from it the opportunity to give notice from approximately 5:00 p.m.  March 31 through midnight April 1.

A person who wrongfully procures the issuance of an injunction is liable for the damage caused by the injunction.  See 31 Tex. Jur 2d Injunctions §232 (1962), and the cases cited therein.  In other words, the party affected by the injunction is entitled to be made whole; i.e., to be placed in the same position it would have been in but for the injunction.  In the present case, for example, the school district would be entitled to prevail in spite of its failure to give written notice on or before April 1, if it was in the process of preparing or delivering timely notice of Petitioner's proposed nonrenewal, or was planning to do so, but was prevented from doing so by Petitioner's action in obtaining a temporary restraining order.

Generally, it is the burden of the party which seeks to avoid the consequences of what otherwise appears to be a good claim against it to plead and prove the facts which constitute its matter in avoidance (i.e., its excuse).  See Reid v. Associated Employers Lloyds, 164 S.W.2d 584, 585-86 (Tex. Civ. App. - - Fort Worth 1942, writ ref'd).  In the present case, the school district contends that it should avoid the consequences of failing to give written notice on or before April 1, because, had it not been for the temporary restraining order, it might have given timely notice to Petitioner.  The district, however, also candidly admits that it has no evidence to offer to suggest that it would have done so; it has, therefore, failed to carry its burden in this case.

Under these circumstances, to decide in favor of the school district would result in placing the district in a better position than it would have been in but for the temporary restraining order.  Therefore, it is concluded that, on April 2, 1983, the school district's board of trustees elected to employ Petitioner in his current professional capacity, for the 1983-84 school year.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner has the authority to grant declaratory relief pursuant to the Term Contract Nonrenewal Act, and it is appropriate to grant such relief in this instance.

2. The school district, pursuant to §21.204(b) of the Term Contract Nonrenewal Act, has elected to employ Petitioner in his current professional capacity for the 1983-84 school year.

3. Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  23rd  day of  May  , 1983.

________________________________

RAYMON L. BYNUM
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