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DECISION OF THE COMMISSIONER
Statement of the Case
Michael D.  Vaughn, Petitioner, appeals the decision of Katy Independent School District (KISD), Respondent, holding that Petitioner resigned his employment with Respondent.

A hearing was held on January 4, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner appeared represented by Mark P.  Blenden, of Lapin, Totz and Mayer, Attorneys at Law, Houston, Texas.  Respondent appeared represented by James Kelly, lead counsel, and Richard G.  Sedgeley, Attorneys at Law, Houston, Texas.

On May 25, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties, and further, that exceptions to the proposal were filed by Petitioner and Respondent on July 14, 1982.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

Petitioner was employed by Respondent Board of Trustees by written contract fixing Petitioner's employment term from July 1, 1981 to June 30, 1982.  (See Pet.  Ex.  8.) On Friday, August 28, 1981, at 3:00 p.m., Petitioner met with Gordon Brown, Respondent's superintendent.  During that meeting Gordon Brown opined that Petitioner was guilty of policy violations of Respondent as well as state law.  (Tr.  77; Pet.  Ex.  1.) The misconduct alleged to have been committed by Petitioner was that he had marketed or attempted to market KISD computer software.  (Tr.  80.) As a result of this 3:00 p.m.  meeting, Petitioner delivered a resignation to Gordon Brown, superintendent, effective August 27, 1981.  (Pet.  Ex.  5.) The business office immediately prepared Petitioner's final check, and he accepted it.  (Tr.  186).

By letter dated August 31, 1981, Gordon Brown advised Petitioner that his resignation had been accepted and that KISD no longer considered Petitioner an employee.  Also on Monday, August 31, 1981, Petitioner delivered a written revocation of his resignation to Gordon Brown, superintendent.  (Pet.  Ex.  6.)

By letter dated September 1, 1981, Gordon Brown informed Respondent's trustees that Petitioner was guilty of misconduct.  (Pet.  Ex.  1.) On September 14, 1981, Respondent's Board of Trustees met and voted to ratify and confirm the superintendent's acceptance of Petitioner's resignation.  (Pet.  Ex.  3.) Respondent granted Petitioner an appeal from this action, and a hearing was held on September 21, 1981.  (Resp.  Ex.  7.) By letter dated September 23, 1981, Respondent's attorney advised Petitioner that a motion had been made and seconded to deny all relief requested by Petitioner at the conclusion of the hearing held on September 21, 1981.  Resp.  Ex.  6.

The school district's policy concerning the resignation of an employee serving under a term contract is set forth as follows in Respondent's Exhibit 3:

Any employee serving under a term contract may relinquish his or her position and leave the employment of the District at the end of any school year without penalty, provided such employee submits written resignation to the Board giving at least thirty days notice of his or her intention to resign.  A prepaid certified or registered letter of resignation is considered submitted upon mailing.

The employee may resign with the consent of the Board at any time mutually agreeable.  [Emphasis added].

On October 13, 1981, notice of appeal by Petitioner was filed with the State Commissioner of Education.

Discussion
The parties stipulate that the only issues on appeal are:

1.  Was Petitioner's resignation properly accepted by Respondent's Board of Trustees?

2.  Was Petitioner's resignation secured under such duress and coercion as to render it involuntary?

1.  Acceptance of the Resignation
The school district asserts that "[i]t has become a customary and accepted procedure in the district to act in regard to impromptu resignations as was done in this case," and cites the following Decisions of the Commissioner in support of its contention that the district can adopt a defacto policy which allows its superintendent to effectively act on resignations: Docket No.  78-R-34, 35, 36, Buck L.  Turk, Joe McFarlin, Ronald R.  Jefferson v.  Tomball Independent School District (1979); and Docket No.  78-R-108, Richard Gunn v.  Mount Pleasant Independent School District (1979).

In the Turk case, the school district had a written policy concerning resignations which was virtually identical to Respondent's policy in the present case.  The uncontradicted testimony in that case was that the Board of Trustees had delegated to the superintendent the authority to accept resignations.  In more than twelve years, the Board of Trustees had never accepted a resignation, other than that of a superintendent.  In addition, it was a commonly understood and accepted policy that the superintendent possessed delegated authority to effectively accept an employee's resignation, and Petitioner knew or should have known of this policy.  The Commissioner concluded that such policies, which are known or ought to be known to the school district employee at the time the contract of employment is entered into, become part of the contract and govern the employee's employment.  The Gunn case was to the same effect.

In the present case, the school district contends that the Board of Trustees has delegated to the superintendent, by custom, the authority to effectively accept resignations of school district personnel.  The fact that, after tendering his resignation, the Petitioner accepted his final paycheck indicates that Petitioner was aware of this custom and considered the superintendent's acceptance of his resignation as binding on himself and on the district.  Indeed, had Petitioner resigned for the purpose of accepting more lucrative employment, his resignation would have been just as final upon the superintendent's acceptance, and the Board of Trustees could not have later refused to accept the resignation.

2.  Voluntariness of the Resignation
Petitioner testified that, during his August 28 meeting with the superintendent, the superintendent told him that if he did not resign, legal action would be taken against him.  (Tr.  132).

The superintendent testified as follows (Tr.  182-83):

Q.  Did you, at any time, in any way, threaten Mr.  Vaughn to elicit a resignation from him or to obtain a resignation from him? Did you threaten him in any manner?

A.  No, sir.

Q.  Did you state, with regard to you all having a discussion, did you give him any options regarding what he may do under the circumstances?

A.  Yes, sir.

Q.  Could you state to the Hearing Officer what those options were, as you stated them to him?

A.  I told him that it was obvious that there were some options both for him and for the District.  He had the option to resign, the option to do nothing, and of course, the District had the option of overlooking, condoning it, or taking action which could include probation or suspension or firing.

Q.  Were those the options you stated to him at that time?

A.  Yes, sir.  That's correct.

Q.  After you stated the options, did he make any response to those options? Did he make a response of taking any of those options?

A.  It was at that time that he indicated that he would resign.

Q.  Did you, at any time, tell him that the Board would attempt to prosecute him in a criminal matter or in a criminal court of law for what he had done?

A.  No, sir.  I did not.

Q.  Did you ever state to him that they would bring some type of law suit in a civil law suit for damages or an injunction or anything like that?

A.  No, sir.  I did not.

Under these circumstances, I conclude that Petitioner has not carried his burden of establishing that his resignation was the result of duress or coercion by the superintendent, especially in light of Turk and Gunn, in which Petitioners' claims of coercion, which were at least as strong as the claim in the present case, were rejected.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusion of Law.

1.  Petitioner's resignation was effective when it was accepted by the superintendent of Katy ISD.

2.  Petitioner's resignation was not the result of duress and coercion by Respondent.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 30th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 30th day of November, 1982, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of FEBRUARY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of MARCH, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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