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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ISSUED this  1st  day of  March  , 1990.
______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner GT School of Dental Laboratory Technology appeals the decision of the Division of Proprietary Schools and Veterans Education, Respondent, to deny its Certificate of Approval under Tex. Educ. Code §32.01 et seq.

A hearing was held on January 22-23, 1990 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Don R. Caggins, Attorney at Law, Houston, Texas. Respondent is represented by Terry J. Johnson, Attorney at Law, Austin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On December 22, 1989, Petitioner was notified that its Certificate of Approval to operate was denied by Respondent, due to failure to correct a number of violations which had been cited in the prior notice of August 11, 1989.  (Resp. Ex. 5).  The areas of Petitioner's deficiency included failure to provide evidence of payment of refunds, failure to improve the retention rate of students, failure to provide approved instructors, failure to provide required materials and books, use of erroneous and misleading advertising, lack of financial soundness and lack of capability to fulfill the school's commitments for training, use of unauthorized representatives and failure to resolve student complaints.  (Resp. Ex. 5).

2. Petitioner failed to submit cancelled checks for the following previously identified refunds as required by Tex. Educ. Code §32.39(e) and 19 TAC §69.127(b)(5)(B)(iii):
Anthony Adams
$100.00

Jacob Bruns
$100.00

Glenda Davis
$100.00

Arthurine Harris
$535.37

Mary Ann LeDay
$100.00
(Resp. Ex. 5; Pet. Ex. 8, exs. 1-2; T. 17).  Petitioner did not understand the refund calculations as they pertained to charges for laboratory supply fees until October 20, 1989, even though Respondent's staff explained the process as early as April, 1989.  (T. 17, 56-57, 67, 143, 145-146, 149, 253, 284, 285, 302).

3. Petitioner failed to submit cancelled checks for newly discovered refunds due as required by Tex. Educ. Code §32.39(e) and 19 TAC §69.127(b)(5)(B)(iii).  As set forth in the Division's Survey Report, dated December 6-7, 1989, and in Petitioner's response, the majority of refund checks were dated December 7, 1989 and were issued during Respondent's review of the school's financial records.  (Resp. Ex. 4, 5; Pet. Ex. 8, exs. 3-82; T. 262-263).  The refunds made on December 7, 1989 were required to be made within 30 days after termination of the student's enrollment, Tex. Educ. Code §32.39(b)(7); a majority of the refunds were required to be made in August, September, October and November of 1989 and were made late.  (Resp. Ex. 4, 5; Pet. Ex. 8, exs. 3-82; T. 57-61, 255-256, 302).

4. Petitioner has failed to submit a properly audited financial statement in regard to its change of ownership application as required by Tex. Educ. Code §32.33(i) and 19 TAC §69.127(b)(11).  (T. 334, 336).  Petitioner's certified public accountant stated that the compilation submitted by Petitioner was limited to presenting in the form of financial statements information that is the representation of management.  The accountant did not audit or review the accompanying financial statements and did not express an opinion or any other form of assurance on them.  Further, the school's management elected to omit substantially all of the disclosures required by generally accepted accounting principles.  If included, these disclosures might influence the user of the statements about the financial position of the company.  (Pet. Ex. 8, ex. 110).

5. Petitioner failed to resolve nine complaints filed with the Agency by students, following the Agency's investigation and determination that the complaining students were entitled to a 100% refund.  (T. 38, 46, 321-322).

Discussion
Petitioner seeks to excuse its noncompliance with the provisions of Tex. Educ. Code Chapter 39 and accompanying regulations in order to regain its Certificate of Approval to operate as a proprietary school in the state of Texas.  The Findings of Fact demonstrate that, at the time of hearing, Petitioner had not complied with the regulation that requires cancelled checks as evidence of timely payment of refunds.  Respondent is correct in pointing out that this deficiency can never be remedied, because the refund payments were not and could never be paid on time, and that even the subsequent submission of the cancelled checks would not remediate the deficiency.

Petitioner points out that it did not understand the requirements of the regulation governing refund calculations until late October of 1989.  However, ignorance of the law is no excuse.  Petitioner did not provide authority which would allow the Commissioner to excuse this noncompliance.

Petitioner's financial statement did not comport in any way with the regulations promulgated under the Proprietary School Act.  The disclaimer submitted by the school's auditor does not inspire confidence in the financial stability of the school.

Petitioner's appeal from the Notice of Denial of Certificate of Approval should be, in all things, denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner stands in violation of Tex. Educ. Code §§32.39(b)(7) and 32.39(e) and 19 TAC §69.127(b)(5)(B)(iii) through its failure to refund monies due to students within thirty days after termination of attendance.

2. Petitioner stands in violation of Tex. Educ. Code §32.33(i) and 19 TAC §69.127(b)(11) through its failure to provide audited financial statements.

3. Petitioner has failed to meet the minimum standards for a proprietary school as set forth in Tex. Educ. Code Chapter 32 and 19 TAC §69.127.

4. Petitioner should not be granted a Certificate of Approval to operate a proprietary school in the state of Texas.

5. Petitioner's appeal should be, in all things, DENIED.
O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this  2nd  day of  February  , 1990.

______________________________

W. N. KIRBY

STATE COMMISSIONER OF EDUCATION
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