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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  26th  day of  March  , 1987.

__________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION

DOCKET NO. 095-R9-1286

JIM C. ROSSON
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
SNYDER INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS
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Statement of the Case

Jim C. Rosson, Petitioner herein, appeals the action of the Board of Trustees of Snyder Independent School District, Respondent, in failing to place Petitioner on level two of the career ladder for the 1984-85 school year.  Respondent filed a motion to dismiss on December 18, 1986.  No hearing was held and the decision will be made on the pleadings on file.  Joan Howard Allen was appointed by the State Commissioner of Education to serve as Hearing Officer in this appeal.  Petitioner is represented by Katherine L. Moore, Attorney at Law, Houston, Texas.  Respondent is represented by David L. Buhrmann, Attorney at Law, Abilene, Texas.

On January 21, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on January 29, 1987.  Respondent's Reply to Petitioner's Exceptions to the Proposal for Decision was filed on February 6, 1987.

Findings of Fact

After due consideration of the pleadings on file and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner received actual notice of the decision of the Board of Trustees of Respondent to deny Petitioner placement on career ladder level two on September 9, 1986.

2. Petitioner mailed his Notice of Appeal on or about October 3, 1986.

3. Petitioner mailed his Petition for Review on November 25, 1986, stating that a clerical filing error had resulted in the late filing.

4. Petitioner's Petition for Review was required to be filed on or before November 8, 1986, pursuant to Section 157.44(a) of the Agency's rules concerning Hearings Before the Commissioner.

5. Petitioner did not file a Motion to Extend Time for Filing Petition for Review.

Discussion

Respondent asserts that Petitioner's appeal should be dismissed for failure to timely file the Petition for Review.  Respondent's point is well taken.

Petitioner asserts that his failure to file his Petition for Review in a timely manner was due to a clerical error within the office of Counsel for Petitioner.  Section 157.44(a) of the Procedures on Hearings and Appeals provides that "the aggrieved party shall file with the Commissioner a Petition for Review within 60 days after the decision, order or ruling complained of is communicated to the party making the appeal." (Emphasis added).  Agency Rules further provide, in Section 157.21(b), that a filing timeline can be extended upon written notice filed with the Commissioner prior to the expiration of time.  However, Petitioner did not file a Motion to Extend Time for Filing.  (Finding of Fact No. 5).

Except where a time specified for filing a document is established by statute, the Commissioner may, "[i]n all cases . . . shorten or extend the time specified for the filing of any documents if the interests of justice so require." Section 157.21(c).  This includes instances in which the filing time has already passed.  Balser v. Poth ISD, Docket No. 143-R1-685, p. 3 (Comm'r Educ., February 1986).  However, an appealing party should be required to prove that the reason for late filing was not caused by neglect, indifference or lack of diligence.  Ruiz v. Robstown ISD, Docket No. 152-R3-883, p. 6 (Comm'r Educ., March 1984).  Where only an explanation of "office error" has been given, it has generally been held that good cause did not exist to excuse late filing.  Lueck v. Carter, 466 S.W.2d 90 (Civ. App. - Ft. Worth 1971, no writ).

In the present case, Petitioner's explanations for the late filing of the Petition for Review do not constitute good cause that would require in the interests of justice, an extension of the time period for filing the document.  The Agency's Rules have been adopted in order that the Agency and the parties have a clear and precise procedure for the hearings and appeals process and to ensure that all parties be afforded an equal opportunity to present their cases before the Commissioner.  Petitioner has been provided with this opportunity and has, without good cause, failed to follow the time requirements of the rules.  To accept Petitioner's untimely filed Petition for Review at this stage of the process, under these circumstances, would show a disregard for the rules governing the hearings and appeals process and render them virtually meaningless.  Balser v. Poth ISD, Docket No. 143-R1-685, pp. 4-5 (Comm'r Educ., February 1986).

In his Brief in Support of His Response to Respondent's Motion to Dismiss, Petitioner alleges that Section 157.11(b) should be applied to the present case to excuse Petitioner's untimely filing of his Petition for Review.  This rule provides in part that "[e]xcept as to the time for filing a motion for rehearing relating to a decision by the Board of Education, the Commissioner or the Board shall have the right to waive the compliance with filing deadlines in instances where a good faith attempt to meet a deadline has been made by a party." Petitioner cites no support for his contention that filing a Petition for Review some sixteen days after the deadline when an office clerical error was discovered constitutes a good faith effort to comply with the filing deadline.  In general, an office or clerical error demonstrates a lack of diligence on the part of the appealing party.  See Lueck v. Carter, 466 S.W.2d 90 (Civ. App. - Ft. Worth, 1971, no writ).  The term "good faith attempt to comply" with the timelines does not contemplate situations in which a clerical error results in an untimely filing.  Thus, Petitioner's position is without merit.  Respondent's Motion to Dismiss should, therefore, be GRANTED.

Conclusions of Law

After due consideration of the pleadings, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's Petition for Review was, without good cause, untimely filed.

2. In filing his Petition for Review, Petitioner did not make a good faith attempt to meet the filing timeline.

3. Respondent's Motion to Dismiss should be GRANTED.
O R D E R
After due consideration of the pleadings, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be, and is hereby, GRANTED.

SIGNED AND ENTERED this  2nd  day of  March  , 19     .

_____________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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