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Statement of the Case

Petitioner appeals the determination of agency staff that a student was ineligible to participate in extracurricular activities due to a grade change based upon make up work that was completed, turned in and graded after the end of the six week period.

A hearing was held on November 12, 1992 before Joan Howard Allen, the designee of the State Commissioner of Education under Tex. Educ. Code §11.52(f).  Petitioner West Orange-Cove CISD is represented by Jim Boyle and Betsy Hall Bender, Attorneys at Law, Austin, Texas.  The Agency is represented by Duncan R. Fox, Attorney at Law, Austin, Texas.

Findings of Fact and Conclusions
After due consideration of the evidence and matters officially noticed, in my capacity as designee of the State Commissioner of Education, I make the following Findings of Fact:

1. Tex. Educ. Code §21.920(b) provides:

A student enrolled in a school district in this state shall be suspended from participation in any extracurricular activity sponsored or sanctioned by the school district during the grade reporting period after a grade reporting period in which the student received a grade lower than the equivalent of 70 on a scale of 100 in any academic class.  The campus principal may remove this suspension if the class is identified as an honors or advanced class.

2. 19 T.A.C. §75.411 provides in relevant part:

(d) In order to be eligible to participate in an extracurricular activity event for a six-week period following the initial six weeks period of a school year, a student must not have a recorded grade average lower than 70 on a scale of 0 to 100 in any course for that preceding six weeks period.

(e) A student whose recorded six weeks grade average in any course is lower than 70 at the end of a six-week period shall be suspended from participation in any extracurricular activity event during succeeding six week periods until the end of a six-week period during which such student achieves a course grade average for that six weeks of at least 70 in each course...

3. C.A. is a student enrolled in the West Orange-Cove CISD Stark High School.  During the first six weeks period, he was enrolled in Norman Sholar's first period Chemistry class.

4. During the first full week of September, 1992, sometime near Labor Day, the Golden Triangle area, location of the Petitioner district, braced for the potential onslaught of Hurricane Andrew.  During that week, the county judge commandeered the district's buses, forcing it to close for two days.

5. During the last full week of the first six weeks, students were removed from first period class in order to take an Armed Forces examination.  Student C. A., a junior, attended the junior testing during Mr. Sholar's first period chemistry test; seniors were absent a second day, thus impeding instructional progress in the class.

6. Student C. A. was absent on August 20, 1992 and did not turn in a Chapter Review Sheet at the time it was required.\

7. Student C. A. failed to turn in a Chapter 3 Questions and Vocabulary assignment during the last week of the six week period.  Mr. Sholar believes that he did not remind students to turn in the assignment during a testing period.

8. The school's calendar stated that the close of the first six week period was Friday, September 25, 1992.

9. During the weekend of September 26-27, 1992, Mr. Sholar graded assignments, a chapter examination and a six weeks test.  He averaged all existing grades at that time.  Student C. A.'s grade for the six weeks was a 62.

10. On Monday, September 28, 1992, Mr. Sholar called up C.A., along with other failing students, to give them an opportunity to make up assignments that he had missed.  Mr. Sholar told C. A. that due to the age of the first missed assignment, the most he could make on it was a 70.

11. On Tuesday, September 29, 1992, student C. A. turned in the missing course work.  His reaveraged grade was a 70, which appeared on his report card.

12. The district allows a reasonable amount of time to make up work from absences.

13. Teachers turned in a grade collection worksheet on Monday, September 28, 1992.  Mr. Sholar's sheet indicated that C. A.'s grade was a 62.  A grade verification report, upon which teachers corrected mistakes and incompletes was due on September 30, 1992.  C. A. was not eligible for an incomplete, based upon the district's policy.  On this correction sheet, Mr. Sholar changed C. A.,'s grade to a 70.

14. There is no evidence that the grade change was made with an intent to restore extracurricular activity eligibility.

15. Since 1987, the agency has consistently interpreted the statute and the rule as requiring a cut off date of the last day of the six weeks for completely coursework, other than in an a situation with an excused absence in the last weeks of the period.

Discussion
The question here is simple and yet complex.  Could C. A.'s grade be changed after the calendar close of the six week period on the basis of make up work that was completed after the calendar close of the six weeks? If so, do the circumstances set forth in the district's presentation excuse or allow the grade change?

Even without considering the numerous versions of the "Interpretations," the statute and the rule governing eligibility for extracurricular activities clearly contemplates a fixed period of time, a grade reporting period.  This period must, of consequence, have a beginning and end.  The district argues that because final grades are not entered permanently until late in the week, that recording date should govern as the date for the close of the six week reporting period.  This flies in the face of the clear intent and language of the law and the regulation that the work and the grade be accomplished during the same documented period of time, the school calendar's six week period.

Petitioner also argues that even if the facts, as found, demonstrate a violation of the "no pass, no play" rule, that a special exception should be made based upon Hurricane Andrew and the testing that occurred in C. A.'s class during the first six weeks.  Even if the submission of late work could be excused based upon an excused absence during the first week of school, with no attempt to make up the work and an act of God which occurred some four weeks prior, such reasons are weak to support a finding that the student's eligibility should be restored.  Due to the remoteness of the incidents and the lack of action to resolve them, I find that the late work was considered and included in the student's grade, for the limited purposes of extracurricular participation, without good cause.

Student C. A. is ineligible to participate in extracurricular activities by virtue of the fact that he had a recorded grade of 62 at the end of the first six week period.

SIGNED AND ISSUED this 12th day of November, 1992.
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