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DECISION OF THE COMMISSIONER
Statement of the Case
Charles Balser, Petitioner herein, appeals the decision of the Poth Independent School District, Respondent herein, nonrenewing Petitioner's contract as a coach.  Respondent filed a Motion to Dismiss due to untimely filing of the Petition for Review.  A hearing on Respondent's Motion to Dismiss was held on September 19, 1985, before Joe Garza, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Jim Walsh, Attorney at Law, Austin, Texas.

Pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  Art.  6252-13a §15 (Vernon Supp.  1984), this Decision is entered without a Proposal for Decision having been issued, inasmuch as the State Commissioner of Education has read the record.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was notified of the Respondent's decision to nonrenew his coaching contract on April 11, 1985.  Although the notice of appeal was not received until May 13, 1985, it is considered to be timely filed because it was mailed and postmarked (May 8, 1985) prior to the thirtieth day.

2.  The Petition for Review was due to be filed with the Agency by June 10, 1985.

3.  The Petition for Review was filed on June 24, 1985.  Along with the Petition for Review, Petitioner also filed a Motion to Allow Late Filing of the Petition for Review.

Discussion
In Petitioner's letter/Notice of Appeal, Petitioner indicated that his Petition for Review would be filed prior to June 10, 1985.  However, nothing was received by the Agency until June 24, 1985, at which time Petitioner filed a Petition for Review and a Motion to Allow Late Filing of Petition for Review.  In his motion, Petitioner indicated that his attorney "unexpectedly received a large number of requests to assist in career ladder appeals" and that his attorney's "attention was diverted by these requests." At hearing, Petitioner's attorney stated that a clerical mistake in his office caused the late filing.  (Tr.  8).

Section 157.44(a) of the Procedures on Hearings and Appeals provides that "the aggrieved party shall file with the Commissioner a Petition for Review within 60 days after the decision, order or ruling complained of is communicated to the party making the appeal." (Emphasis added).  Agency Rules further provide, in §157.21(b), that "the period for filing any pleading may be extended by the Commissioner, upon written motion duly filed with the Commissioner prior to the expiration of the applicable period of time for the filing of the same, showing there is good cause for such extension of time and that the need for the extension is not caused by neglect, indifference or lack of diligence of the movant." (Emphasis added).  As a practical matter, requests for extension are routinely granted in the absence of any apparent harm to the opposing party.

Petitioner's motion to allow a late filing, however, came fourteen (14) days after the time period expired, resulting in an attempt to reopen a matter the school district reasonably could have expected was no longer being pursued.  Nevertheless, except where a time specified for filing a document is established by statute, the Commissioner may, "[i]n all cases, .  .  .  shorten or extend the time specified for filing any documents if the interests of justice so require." Section 157.21(c).  This includes instances in which the time for filing has already passed.  Requests for an extension after the time period for filing a Petition for Review has expired should not, however, be routinely granted.  At the very least, an appealing party should be required, as suggested by Ruiz v.  Robstown ISD, No.  152-R3-883, p.  6 (Comm.  Educ., Mar.  1984), to prove that his reason for late filing was not caused by neglect, indifference of lack of diligence.

Black's Law Dictionary (5th ed.) (1979), defines "neglect" as follows:

to omit, fail, or forbear to do a thing that can be done or that is required to be done, but it may also impart an absence of care or attention in the doing or omission of a given act.

Further, in the case of Texaco, Inc.  v.  Jefferson, 363 S.W.2d 827 (Tex.  Civ.  App.  - Texarkana 1963, writ ref'd n.r.e.), the court applied a test of whether the event that caused the delay was "beyond the immediate control of the litigant." The Jefferson case also held that mere forgetfullness, neglect or other pressing work is not good cause for delay.  See also Burns v.  Allied Mills, 468 S.W.2d 119 (Tex.  Civ.  App.  - Texarkana 1971, no writ).  Where only an explanation of "office error" has been given, it has generally been held that good cause did not exist to excuse late filing.  Lueck v.  Carter, 466 S.W.2d 90 (Civ.  App.  - Ft.  Worth 1971, no writ).  Further, in Lee v.  Owen, 404 S.W.2d 84 (Tex.  Civ.  App.  - - San Antonio 1966, no writ), it was held (1966) that an attorney's claim of being overworked and understaffed was not good cause for untimely filing.

In the present case, Petitioner's explanations for the late filing of the Petition for Review do not constitute "good cause" that would require, in the interests of justice, an extension of the time period for filing that document - - especially considering the fact that counsel had only to request an extension of time to file the Petition for Review before the time period expired in order to preserve his appeal.  The Agency's Rules have been adopted in order that the Agency and the parties have a clear and precise procedure for the hearings and appeals process and to insure that all parties be afforded an equal opportunity to present their cases before the Commissioner.  Petitioner has been provided with this opportunity and has, without good cause, failed to follow the time requirements of the rules.  To accept Petitioner's untimely filed Petition for Review at this stage of the process, under these circumstances, would show a disregard for the rules governing the hearings and appeals process and render them virtually meaningless.  Respondent's Motion to Dismiss should, therefore, be GRANTED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's Petition for Review was, without good cause, untimely filed.

2.  Respondent's Motion to Dismiss should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be DENIED and Respondent's Motion to Dismiss be, and is hereby, GRANTED.

SIGNED AND ENTERED this 5th day of February, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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