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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  29th  day of  April  , 1985.

________________________________

W. N. KIRBY,

COMMISSIONER OF EDUCATION
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COMES NOW the undersigned and hereby extends to May 3, 1985 the time for consideration of the Motion for Rehearing filed in the above-styled and numbered matter; and, for just cause would show that the extension of time is necessary in order to allow the Commissioner of Education to complete lesislative matters.

SO ORDERED.

SIGNED AND ENTERED the  17th  day of APRIL, 1985.

_____________________________________

MARK W. ROBINETT, DIRECTOR

DIVISION OF HEARINGS AND APPEALS
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DECISION OF THE COMMISSIONER

Statement of the Case

Rita Earnest, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), from an action of the Board of Trustees of Blum Independent School District, (BISD), Respondent, nonrenewing her teaching contract for the 1983-84 school year.  A hearing was held on March 29, 1983, before the BISD Board of Trustees.  Petitioner was not represented by legal counsel at the local hearing.

On appeal, Petitioner is represented by Ms. Linda Farin, Attorney at Law, Austin, Texas.  Respondent is represented by Mr. David B. Owen, Attorney at Law, Fort Worth, Texas.  A hearing was conducted on August 4, 1983 to consider Respondent's Motion to Dismiss, which was denied.  A pre-hearing conference was scheduled for February 17, 1984 to consider Respondent's Motion to Strike Petitioner's Age Discrimination Claim and was rescheduled and held on June 13, 1984.  On June 19, 1983, Petitioner's counsel withdrew her age discrimination claim.

On September 26, 1984, Susan G. Morrison, the Hearing Officer appointed by the Commissioner of Education, issued a Proposal for Decision recommending that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 25, 1984.  Respondent's Reply to Petitioner's Exceptions was filed on October 31, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Respondent had in full force and effect a school board policy which provides, in part, as follows:
Pursuant to the requirements of SB 341, "The Term Contract Nonrenewal Act" of 1981, . . . the following factors are deemed to be valid reasons for nonrenewal of an employee's term contract:

1. Failure to correct in a timely manner deficiencies pointed out in observation reports, evaluations, and other supplemental memorand[a].

4. Inability to maintain discipline in the classroom or at assigned school-related functions.

(Pet. Ex. 3, p. 3).

2. Petitioner was employed by the school district under a one-year term contract for the 1982-83 school year.  (Resp. Ex. 5).

3. The 1982-83 school year was the third year of Petitioner's employment with BISD.  (Tr. 163).

4. The school district expressed its expectations for Petitioner's improvement by adding the following notation to her 1982-83 contract:

1. More evidence of work with slow learners.

2. Better classroom control.

(Resp. Ex. 5; Tr. 163).

5. By letter dated February 21, 1983, Petitioner was notified of her proposed nonrenewal.  (Resp. Ex. 1; Pet. Ex. 2).

6. The reasons given in the notice of proposed nonrenewal were: (1) "deficiencies pointed out in observation reports, evaluations, or other supplemental memoranda; (2) inability to maintain discipline in the classroom." (Resp. Ex. 1).

7. On March 29, 1983, a hearing was conducted before the BISD Board of Trustees on the issue of the proposed nonrenewal of Petitioner's contract.

8. At the hearing, the following evidence was adduced:

(a) In February of 1982, Petitioner was evaluated by her principal, Mr. Jerry Brand.  The written evaluation suggested improvement in using meaningful teaching techniques and maintaining effective classroom control.  (Resp. Ex. 6; Tr. 29).

(b) In November of 1982, Mr. Brand again made a written evaluation of Petitioner's teaching.  This second evaluation indicated the need for improvement in motivating students and maintaining effective classroom control.  (Resp. Ex. 7).

(c) In February of 1983, Petitioner was evaluated by Principal Brand for a third time.  This written evaluation included eight out of thirty-seven areas requiring improvement.  Student motivation and classroom control were repeated as deficiencies.  (Resp. Ex. 8).

(d) Mr. Brand testified that, in each instance, the evaluations were reviewed in conference with Petitioner, deficiencies explained, and suggestions made for improvement.  (Tr. 128).

(e) Principal Brand testified that Petitioner failed to correct her deficiencies.

(f) Superintendent Billy West testified that Petitioner's performance had appeared to worsen.  (Tr. 128, 165).

(g) Principal Brand explained that Petitioner continually failed to keep students busy; for example, she would allow a long line of students to be waiting at her desk for help while other students in the classroom remained idle.  (Tr. 30-31, 38).

(h) The principal also testified that Petitioner referred too many minor disciplinary problems to his office which she should have handled.  (Tr. 31, 33).

(i) Despite repeated suggestions to move from her desk to teach, Principal Brand testified that Petitioner continued to work with students at her desk, leaving the remainder of the class "just sitting, reading magazines, not working." (Tr. 38, 42, 44-45).

(j) Principal Brand testified that he routinely conducted classroom observations on an average of three times per week.  (Tr. 27).

9. After the board hearing, the trustees voted to nonrenew Petitioner's contract for the succeeding school year.

Discussion

Petitioner complains that (1) "the principal did not base his comments on any formal observations, but on a mere passing in and out of Petitioner's classroom," and (2) "Respondent offered nothing more than the unsubstantiated statements of the principal and superintendent that Petitioner had more discipline problems than other teachers." (Pet. Brief, p. 3).  Petitioner alleges that (1) she "offered evidence indicating her students were learning and improving," (Pet. Brief, p. 4) and (2) "specific discipline problems which Respondent offered concerned students who were discipline problems for other teachers as well." (Pet. Brief, p. 5).

In reviewing the decision of a local board of trustees, the Commissioner has no authority to simply substitute his judgment for the school board's judgment by determining whether the school board reached the proper conclusion on the basis of conflicting evidence.  Gerst v. Guardian Savings & Loan Association, 434 S.W.2d 113, 115 (Tex. 1968).  Rather, the Commissioner must affirm the decision of the school board if it was supported by substantial evidence.  Tex. Educ. Code Ann. §21.207(a) (Vernon Supp. 1984).  Substantial evidence need not be much evidence, and although "substantial" means more than a scintilla, or some evidence, it is less than is required to sustain a jury verdict being attacked as against the great weight and preponderance of the evidence.  Shelton v. Aquilla, No. 153-R1-481, p. 14 (Comm. Educ., June 1984).  The evidence set forth in Finding of Fact No. 8 meets this standard.  Petitioner's appeal must, therefore, be denied.

Exceptions to the Proposal

Petitioner excepts to the Hearing Officer's failure to address her contention that Respondent's policies require more from the school district than merely noting on a teacher's contract the areas in which the teacher is perceived as needing improvement; i.e., that the employee "receive in writing from the administration all instructions, suggestions, observations, warnings, and/or reprimands which, if unheeded by the employee, will constitute possible grounds for nonrenewal of said employee's term contract." In paragraph 16 of her Second Amended Petition for Review, she contends that, at the hearing held on March 29, 1983, documents were introduced by the administration that had not been supplied to her or her representative and were not in her personal file.

The only evidence in the transcript concerning this point is the testimony of Billy H. West, superintendent of Blum ISD, to the effect that the instruments requested by Petitioner were furnished to her.  In addition, the only documents introduced by the administration at hearing were documents of which she obviously was on notice (i.e., the notice of her proposed nonrenewal, her request for a hearing, a letter to her representative setting the hearing, her employment contract, three evaluation forms signed by her, and memoranda, also signed by her, from a conference between her and the principal, and two conferences involving her, the principal, and the superintendent).  In short, there is no reason to believe that any error was committed, or, if one was committed, that it was harmful in any way to Petitioner.

Petitioner also complains of the Hearing Officer's failure to address her claim that she was denied due process because the school board's attorney "simultaneously functioned as attorney for the Administration and the District in that he was legal counsel for the Administration in its attempt to convince the Respondent's Board to uphold the nonrenewal of the Petitioner, and at the same time advised the Board as its legal representative." More specifically, she argues that:

[t]he Board was supposed to be sitting as a neutral, to judge impartially the case presented by the Administration's attorney.  Repeatedly, the Board President deferred to Respondent's attorney in unmistakable language.  In overruling the objections of Petitioner's representative, the Board thrice replied with variations on the same theme: "We will take the advice of our attorney." (Tr. 20, 24, 46), and "We'll go with the attorney." (Tr. 131).  An impartial chair rules on the propriety or relevance of motions and objections.  An impartial chair does not "accept the advice" of the attorney of one of the parties as his own attorney.

The ideal situation would be for a school district to retain the services of two attorneys for a nonrenewal hearing: one to present the case for nonrenewal and one to advise the board of trustees on matters of evidence and procedure.  Such a procedure is not required, however.  If only one attorney is retained for the primary purpose of presenting the administration's case, the board of trustees may sustain that attorney's position on a procedural or evidentiary matter, even if the board refers to that attorney as "our attorney" in doing so.

It is possible that the attorney presenting the administration's case can exert so much influence over the board's consideration, outside of his or her role as presenter, that the teacher is denied a fair opportunity to present his or her case for renewal and to have that case considered fairly.  See, e.g., Schmidt v. Independent Sch. Dist. No. 1, 349 N.W.2d 563, 568 (Minn. App. 1984), in which a new hearing was ordered because the counsel for the school district presented the case for terminating the teacher, advised the board chairman on legal rulings, and drafted and presented the findings of fact and order terminating the teacher.

It is also possible that one attorney can properly function in more than one capacity.  See e.g., Breitling v. Solenberger, 585 F. Supp. 289, 291 (W.D. Va. 1984).  In that case, a dismissed teacher complained that he did not receive the process due him because the same attorney presented the superintendent's case for dismissal, advised the school board throughout the hearing on procedural and evidentiary matters, and made a recommendation at the close of evidence that the school board confirm the superintendent's dismissal decision.  The court concluded the following:

This dual role of the School Board attorney, however, falls far short of the combination of functions that the Court unanimously refused to proscribe as a due process violation in Withrow [v. Larkin, 421 U.S. 35 (1975)].  A school board, after all, can hardly be said to be its hired counsel's puppet.  The plaintiff has made neither allegations nor showing that this was the case here.  The procedures employed by the School Board do not present an intolerable risk of prejudgment or partiality.  Acceptance of the plaintiff's contention would require that either the superintendent would have to present his case for dismissal without legal assistance or that the School Board must retain additional counsel for the superintendent alone in the context of such an administrative hearing.

Suffice it to state that the record in the present case does not reflect that the attorney who presented the administration's position was allowed to exert enough influence in other roles as to deny Petitioner a fair hearing.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. There was substantial evidence introduced at the local hearing to support a finding of Petitioner's failure to correct in a timely manner deficiencies pointed out in her evaluations.

2. There was substantial evidence introduced at the local hearing to support a finding of Petitioner's inability to maintain discipline in the classroom.

3. The school district did not commit reversible error in relation to its policy which requires that employees receive in writing from the administration all instructions, suggestions, observations, warnings, and/or reprimands which, if unheeded by said employee, will constitute possible grounds for nonrenewal of said employee's term contract.

4. Petitioner was not denied due process as a result of the role played by the attorney who presented the administration's case.

5. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  14th  day of  March  , 1985.

_______________________________

WILLIAM N. KIRBY, INTERIM
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