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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Richard Larsen, brings this appeal from a decision of the Board of Trustees of the Garland Independent School District (GISD), Respondent, to suspend Petitioner from school attendance for ten days.  The suspension was imposed because Petitioner admittedly smoked a cigarette on GISD property.  A hearing was held on April 22, 1982, before William J.  Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by his next friends, Mr.  and Mrs.  Brent Larsen, Garland, Texas.  Respondent was represented by Mr.  Earl Luna, Attorney at Law, Dallas, Texas.

On May 25, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties on May 28, 1982, and that exceptions to the proposal were filed by Respondent on June 17, 1982.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following findings of fact.

1.  On February 1, 1982, Petitioner admittedly smoked a cigarette on the Webb Middle School Campus.  Tr.  43.  Petitioner smoked the cigarette at approximately 3:20 p.m.  while waiting for his school bus.  Tr.  8.

2.  On February 2, 1982, Petitioner had a conference with Mrs.  Jo Ann McMullen, Principal of Webb Middle School, about the smoking incident.  Tr.  51.  After the conference Mrs.  McMullen suspended Petitioner from school attendance for ten days.  Resp.  Ex.  5.  Petitioner received a copy of the suspension notice with the statement that he was being suspended for "Use of prohibitive [sic] tobacco on school property.  Pol.  #518." Id.

3.  At all times relevant to this appeal, Respondent had in full force and effect the following policy:

Policy 518
Certain acts committed on school property are illegal.  For the purpose of this policy, school property shall include the school building or grounds used for school-sponsored assemblies or for activities.  Among prohibited acts, but not limited to, are the following:

2.  The possession, sale, or use of intoxicants or prohibited substances on school property.  [Emphasis added.]

4.  Prior to February 1, 1982, it was announced, on more than one occasion, over the loudspeaker at Webb Middle School, that students caught smoking on campus would be suspended from school for ten days; and Petitioner was aware of this policy.

5.  Petitioner and his parents had additional conferences with Mrs.  McMullen on February 5, 1982, and with Mrs.  McMullen and Mr.  Marvin Roden, assistant superintendent of the school district, on February 8, 1982.  The decision to suspend Petitioner was upheld each time.  There is no evidence that a hearing was requested of or held by Respondent School Board, but the Board did formally act to approve the suspension.

6.  At all times relevant to this appeal, Petitioner was a student properly enrolled in Webb Middle School.

Discussion
Petitioner brings this appeal to challenge Respondent's decision to suspend him from class for smoking a cigarette on school grounds.  Respondent's decision to suspend Petitioner for ten days is required to be in accordance with traditional notions of procedural due process.  Goss v.  Lopez, 419 U.S.  565 (1975).  Petitioner's Petition for Review states that his mother was unable to attend a hearing before the Board of Trustees scheduled for February 18, 1982, and Respondent refused to reschedule the hearing; he also states that his father appeared at the originally scheduled hearing, but because the hearing had been removed from the agenda after his mother had informed the district that neither she nor her husband could attend, Mrs.  McMullen was not present, and Petitioner's father was not allowed to testify.  Petitioner, however, put on no evidence that Respondent denied him the right to a due process hearing before the Board.  In the absence of such evidence, a violation of Petitioner's right to due process cannot be found.

In light of the fact that Petitioner admitted that he smoked a cigarette, the next issue before this Agency is whether Petitioner's misconduct falls within Respondent's Policy 518.  Policy 518 is a general policy that does not specifically prohibit smoking.  However, it does prohibit the "use of prohibited substances on school property." (Emphasis added).  Mrs.  McMullen testified that she made several announcements over the school's public address system to warn students that any student caught smoking a cigarette on the campus would be suspended for ten days.  Tr.  36.  This announcement was sufficient to place students at Webb Middle School on notice that cigarettes were a "prohibited substance" under Policy 518.

Petitioner conceded that an announcement was made, but he testified that the announcement was not made until the day following his misconduct.  Tr.  39-40.  He stated that he thought that it was "all right" to smoke on school grounds as long as he was not inside a building.  Tr.  43.  He further testified, however, that, rather than smoke openly on the school grounds he had hidden in a culvert.  Tr.  43.  His explanation for hiding was that he did not want to be seen by those students who disapproved of smoking.  Tr.  43-44.

Both Mrs.  McMullen and Ron Wildermuth, assistant principal of Webb Middle School, however, testified that Petitioner had admitted, after being caught smoking, that he had heard the announcements concerning smoking on school grounds and was aware that he could be suspended for ten days if caught.  Tr.  36, 47.  Under these circumstances, I conclude that the announcements were made and that the Petitioner was aware that smoking on school grounds was prohibited.

The hearing officer, in his Proposal for Decision, has written that 19 Tex.  Admin.  Code §133.1 (1981) and Tex.  Att'y Gen.  Op.  No.  M-395, require that disciplinary rules be specifically adopted by the board of trustees prior to subjecting students to them.  However, Section 133.1 states only that the local board of trustees must adopt written policies which "are the authority for all rules and regulations related to pupil welfare while they are under the jurisdiction of the school." (Emphasis added).  This section does not require the school board itself to specifically adopt every rule to which the students at the individual schools throughout the school district are expected to conform their conduct.  Rules imposed by a school's principal, if consistent with the school district's written policies, are valid and enforceable under Section 133.1.

In the present case, the rule against smoking on campus is at least consistent with school district Policy 623.6, which recites verbatim Tex.  Penal Code Ann.  §48.01 (Vernon Supp.  1981), a statute which states generally that it is an offense to smoke tobacco "in a facility of a public primary or secondary school." The statute and policy do present certain defenses and exceptions to the offense, but the general intent of the policy is clearly to discourage the district's students from smoking on school property.  The specific rule against smoking on the campus of Webb Middle School, imposed by the principal of that school, is, therefore, valid under the school district's general policy.

Finally, Petitioner claims that the punishment imposed by the school district was too harsh.  He claims that he was a good student and a school leader, and this was the first time that he had been accused of smoking.  The ten day suspension was, however, well within the authority of the school district to administer, and its judgment will not be disturbed where there is a reasonable basis for the punishment and there is no evidence that the punishment was an arbitrary or capricious use of the school board's discretionary authority to discipline students.  Whitton v.  Humble Independent School District, Decision of the Comm'r, Docket No.  072-R5-1281 (June 1, 1981).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Petitioner violated Respondent's Policy 518 by using (i.e., smoking) a prohibited substance (i.e., tobacco) on school property.

2.  The ten day suspension was properly imposed by the school district.

3.  Petitioner was not denied his right to due process by Respondent.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 22nd day of Sept., 1982.

___________________________

RAYMON L.  BYNUM
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