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Statement of the Case
Petitioner appeals the decision of the Texas Education Agency, Division of Proprietary Schools and Veterans Education, to deny program approval for its proposed Mixology/Beverage Management Program.  Respondent herein is the Division of Proprietary Schools and Veterans Education.

Hearing on this matter was held on February 5, 1991, before Hearing Officer Maggie H.  Montelongo.  Petitioner appeared through Mr.  Daniel Anchondo, Attorney at Law from El Paso, Texas.  Respondent is represented by Mr.  Terry Johnson, Attorney at Law from Austin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Interim Commissioner of Education, I make the following Findings of Fact:

1.  Tex.  Educ.  Code Ann.  §32.33(q) (Vernon 1991) authorizes Respondent to approve or disapprove the course hour lengths and curriculum content for each course offered by a proprietary school.  Ibid.

2.  Petitioner submitted its curriculum for a mixology/beverage management program to the Division of Proprietary Schools and Veterans Education for approval.  (Record).

3.  By letter dated December 7, 1990, Respondent notified Petitioner that its request for a 320-hour Mixology/Beverage Management program could not be approved as submitted.  (R.  Ex.  1).

4.  Respondent evaluated the contents of Petitioner's program through the following three levels: 1) a Better Business Bureau survey on bartending during the fall of 1989, 2) an Austin survey conducted in the fall of 1990, and 3) an El Paso telephone survey conducted in late November of 1990.  Respondent determined that the proposed 320-hour program was not appropriate for securing a bartending position and subsequently denied approval of Petitioner's program.  (R.  Exs.  1, 2).

Discussion
Petitioner has sought to challenge Respondent's denial of approval for its proposed 320-hour mixology/beverage management program and so instituted this appeal to the Commissioner of Education pursuant to Tex.  Educ.  Code Ann.  §32.41 (Vernon 1991).  Hearing was held before Hearing Officer Maggie H.  Montelongo on February 5, 1991.

Pursuant to Tex.  Educ.  Code Ann.  §32.41 (Vernon 1991), an applicant for hearing "may appear in person or by counsel and present evidence to the Administrator in support of the granting of the permit specified herein".  Id.  (Emphasis added).  Given this, it is incumbent upon Petitioner to come forward with evidence showing error upon Respondent's decision, if any, and to produce convincing evidence to support approval of its program.  Petitioner has failed to do so.

At hearing, Petitioner presented no evidence except to stipulate to the admission of the notice of denial and an internal memorandum on research conducted by Respondent.  Although Petitioner's counsel argued that a similar program was being conducted in San Antonio and that Respondent's investigation of the El Paso area was insufficient, counsel's arguments do not constitute evidence.  Likewise, there was no evidence introduced in support of Petitioner's other contentions of violations by Respondent.  Such a record will not support granting approval of Petitioner's program.  Petitioner failed to carry its burden of proof.  Accordingly, it is hereby determined that Petitioner's appeal is denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Interim Commissioner of Education, I make the following Conclusions of Law:

1.  Tex.  Educ.  Code Ann.  §32.33(q) (Vernon 1991) authorizes Respondent to approve or disapprove the course hour lengths and curriculum content for each course offered by a proprietary school.

2.  Pursuant to Tex.  Educ.  Code Ann.  §32.41 (Vernon 1991), Petitioner bears the burden of proof in establishing proof for granting approval of its permit.

3.  Petitioner has failed to sustain its burden of proof in this matter.

4.  Petitioner's appeal is denied and Respondent's denial of approval is affirmed.

ORDER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Interim Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED, and Respondent's denial of approval for course curriculum and program is hereby AFFIRMED.

SIGNED AND ISSUED this 6th day of February, 1991.

_______________________

THOMAS E.  ANDERSON, JR.
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