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DECISION OF THE COMMISSIONER
Statement of the Case
Bertha Bustamante, Petitioner herein, appeals the November 23, 1981, decision of the Board of Trustees of the McAllen Independent School District, Respondent herein, denying Petitioner teaching experience credit for the years 1975-76 and 1976-77.  Resp.  Ex.  6.

Hearing in this matter was set for 9:00 a.m., September 8, 1982.  Both parties were duly and timely notified of this setting.  H.O.  Ex.  1, 2 and 3.

Mr.  Leslie Linnard, Assistant Superintendent for Personnel, appeared for Respondent.  Mr.  Ed Stapleton, Attorney of Record for Petitioner, had arranged for a local attorney, Mr.  Bill Ware, to appear at the hearing.  Largely due to the recent relocation of the Hearings Division offices and the consequent lack of telephone communication, Mr.  Stapleton was unable to advise the Hearing Officer of this arrangement, and Mr.  Ware appeared at the wrong location.

By telephone conference, Mr.  Stapleton made a motion for a ruling based solely on the documents filed.  Respondent agreed to proceed in this manner, neither party wishing to present any additional evidence or testimony, whereupon the motion was granted.

On September 17, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and further, that no exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  During the two years in question, Petitioner was not a certified teacher, although she had taught the fifth grade the year immediately preceding (1974-75) in Zapata Independent School District, under an emergency teaching permit.  Petitioner's Letter of Appeal, page 1.

2.  During the two years in question, Petitioner served as a Family Community Education Specialist, through the Zapata Independent School District, in a federally funded, five-district special education pilot program entitled Family, Education, Assistance and Training (FEAT).  Petitioner's letter of appeal, page 1.  There is no evidence in the record to indicate that this was a position requiring certification.

3.  Petitioner performed her duties during the two years in question without an emergency teaching permit, although Petitioner apparently was not advised by the Zapata Independent School District that an emergency permit had been neither sought nor obtained.  Petitioner's Letter of Appeal, pages 1 and 2; Petition for Review, page 2; Resp.  Ex.  4 and 5.

Discussion
The sole issue presented by this appeal is whether Petitioner is entitled to teaching experience credit for the two years in question.

Petitioner concedes that she was neither certified nor covered by an emergency permit during the years in question.  Although it appears that Petitioner may have rendered certain professional services in the context of the FEAT position, that does not ipso facto qualify Petitioner for salary increments for those years.  To the contrary, non-certificated service in a professional capacity with a Texas public school is generally held not to be acceptable for determining salary increments.  Tex.  Educ.  Agency Bulletin No.  BU 691203, Proc.  No.  3.1330.

A person is entitled to salary increments for teaching experience when that person is qualified for and employed in a position classified under the Texas Public Education Compensation Plan.  Tex.  Educ.  Code Ann.  §16.055(a) (Vernon Supp.  1981).  Those positions classified under the Texas Public Education Compensation Plan are positions requiring certification according to the requirements established by rules adopted by the State Board of Education.  Id.  §16.056(g).  The FEAT position held by Petitioner during the relevant years is not classified under the Texas Public Education Compensation Plan, Id.  §16.056(d), nor does Texas Education Bulletin No.  BU 3.1020 specifically include the position in question as a position requiring certification.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Because Petitioner was neither a certified teacher, nor covered by an emergency permit during the years 1975-76 and 1976-77, when she held a position not shown to require certification under state law or regulation, she is not entitled to teaching experience credit for the years in question.

2.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 28th day of Oct., 1982.

___________________________

RAYMON L.  BYNUM
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