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Statement of the Case

Jack R. Allen, Petitioner, brings this appeal from a decision by the Board of Trustees of Mullin Independent School District (MISD), Respondent.  Petitioner alleges that the district failed to honor his contract and wrongfully terminated his employment for the 1983-84 school year.  Respondent defends on the basis that no contract was made or, in the alternative, that Petitioner was dismissed for cause.

On April 26, 1984, a hearing was conducted by Susan G. Morrison, the Hearing Officer appointed by the Commissioner of Education.  Petitioner is represented on appeal by Mr. Mike Aduddell, Attorney at Law, Brownwood, Texas.  Respondent is represented on appeal by Ms. Judy Underwood, Attorney at Law, Austin, Texas.

On September 11, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Prior to the 1983-84 school year, Superintendent A. R. Whisenhunt began his search for a qualified applicant to teach, coach and be the part-time high school principal.   (Tr. 10-12, 73-75, 189-90, 304).

2. It is the custom at MISD for the board of trustees to vote in February of each year to hire new employees and renew teachers' contracts.  Afterward, the superintendent distributes written contracts to be signed and returned to the school by the first of June.  (Tr. 20-24, 58, 83-86).

3. In January of 1983, Superintendent Whisenhunt and Coach Robert Lee advised Petitioner of the opening, and Petitioner expressed his interest in the position by attending the school board meeting held February 14, 1983.  (Tr. 11, 77, 189-90).

4. At the February board meeting, Superintendent Whisenhunt recommended Petitioner for the position.  (Tr. 54, 504).

5. The trustees then interviewed Petitioner, discussed his qualifications with Mr. Whisenhunt and Mr. Lee, and unanimously voted to hire him with the understanding that Coach Lee would split his coaching salary with Petitioner.  (Tr. 17, 20-21, 35, 50-51, 62-64, 130-32, 190, 310, 360, 383-84, 387; Jt. Ex. 1, p. 26).

6. At the same meeting, the trustees accepted the resignation of Mr. Baker, the part-time principal and math teacher, who was retiring.  (Tr. 26, 56, 78).

7. It is undisputed that Petitioner is certified to teach physical education.

8. It is undisputed that Petitioner is qualified to teach math (all subjects except calculus) pursuant to the grandfather clause in 19 Tex. Admin. Code §97.117(a)(3)(A).  (Tr. 94, 104-05, 175).

9. Despite testimony by board members that they wanted a "certified math teacher," there is no evidence that the board of trustees specifically requested that applicants for the position be certified to teach math nor is there any evidence that Petitioner, or those speaking on his behalf, ever represented that he was a "certified" math teacher or a "certified" administrator.  (Tr. 191, 299, 514-15).

10. Members of the board and the community began questioning Petitioner's reputation and qualifications on or about March 14, 1983.  (Tr. 317, 335-38, 390, 447-50).

11. In April of 1983, the school board election resulted in three new members on the board.  (Tr. 318-19; Jt. Ex. 1, p. 28).

12. Aware that his qualifications were being questioned, Petitioner and Coach Lee appeared before the new board at its first meeting on April 4, 1983 to ask for a vote of confidence.  (Jt. Ex. 1, p. 28; Tr. 335-38, 451-53, 502).

13. The board postponed the decision of whether or not to fully support Petitioner.  At a later meeting on May 9, in response to Petitioner's request, the majority of the trustees asked Petitioner to "resign." (Tr. 403-04, 478-83, 510, 538-41); Jt. Ex. 1, p. 29).

14. Petitioner refused to resign and a few days later, on May 11, Mr. Whisenhunt presented him with a form contract which he signed in the superintendent's office.  (Tr. 41, 140, 510; Jt. Ex. 1, p. 29; Pet. Ex. 1).

15. By letter dated May 16, 1983, the board of trustees informed Petitioner of the following:

Mr. Allen, if an offer of employment has been previously tendered to you, we[,] the Mullin ISD [B]oard of [T]rustees[,] hereby withdraw any offer of employment, effective immediately.

/s/ Raymond Eilers, President

/s/ J. C. Moore, Secretary

(Jt. Ex. 1, p. 38; Tr. 511-12).

16. Two other teachers who were told that the full board did not support them and who were also asked to resign continued to work for MISD after refusing to resign.  (Tr. 425, 485).

17. A hearing before the school board concerning Petitioner's employment was held on June 30, 1983.  (Tr. 512).

18. On or about July 11, 1983, Respondent's Board of Trustees voted to "reaffirm. . . the previous decision not to offer employment to Petitioner." (Jt. Ex. 1, p. 34).

Discussion

Petitioner alleges that he was hired on February 14, 1983, at the Board meeting held on that date, and wrongfully terminated by the Board on or about July 11, 1983.  Respondent denies that a contract existed, by characterizing the Board's vote on February 14, 1983 as an "offer of employment" allegedly procured by misrepresentation of Petitioner's qualifications.

Respondent further argues that it withdrew the "offer of employment" before acceptance by Petitioner by asking him to "resign" on May 9, 1983.  In the alternative, Respondent argues that any oral contract, if made, fails for the lack of written finalization and by Petitioner's failure to submit a teaching certificate before revocation of the employment offer.  Also in the alternative, Respondent argues that if a contract existed, Petitioner was discharged for cause based upon alleged misrepresentations and incompetency.

The Contract

The burden is first on Petitioner to show that Respondent, through its board of trustees, offered to employ him and that he accepted that offer.  In determining whether a contract exists, the parties' statements and actions made at the time control, rather than their subjective statements made in retrospect.  A contract for employment may be made orally as well as by writing.  Pioneer Cas. Co. v. Bush, 457 S.W.2d 165 (Tex. Civ. App. - Tyler 1970, writ ref'd n.r.e.).  A binding oral agreement may be subsequently reduced to writing and thus become a written contract.  Regardless of whether it is evidenced in writing or merely stated orally, all contracts spring from an "offer" and "acceptance." Shear Co. v. Harrington, 266 S.W.554 (Tex. Civ. App. - Waco 1924, reh. den.).  A mere reference to a future formal or "finalized" contract in writing will not negate the existence of a present agreement if the parties have assented to all of its terms.  Vick v. McPherson, 360 S.W.2d 866 (Tex. Civ. App. - Amarillo, 1962, writ. ref'd n.r.e.).

In the instant case, Petitioner demonstrated his willingness to work for the district and was considered as the only candidate for the position.  (See Findings of Fact 2 and 18; and Tr. 75).  After interviewing Petitioner, the trustees voted unanimously to hire him.  (Finding of Fact No. 5).  Although the agreement was to be reduced to writing sometime later, a meeting of the minds had occurred.  Petitioner's appearance before the newly elected board (for a vote of confidence) reiterated his acceptance of employment.  If no contractual relationship had existed at that point, the board would have either ignored the request or have withdrawn the offer of employment, rather than taking Petitioner's request for a vote of confidence under advisement and asking him to "resign" at a later date.  (Finding of Fact No. 13).  Clearly, if no employment relationship existed, there would be nothing from which to resign.  The language used indicates the board's understanding that their offer had already been accepted.  Despite testimony to the contrary, the actions of the parties demonstrate a meeting of the minds before the revocation of the employment offer on May 16, 1983.  (Finding of Fact No. 15).

Respondent next argues that "Petitioner does not hold a valid contract of employment with MISD because no written contract has ever been signed or been authorized to be signed by any member of the MISD Board of Trustees." The section of the Texas Administrative Code relied upon by Respondent reads, in pertinent part, as follows:

(a) Policy.  A teacher may be employed by a school district in Texas on a term, probationary, or a continuing contract as provided by law.  All finalized contracts shall be in writing . . . (19 TAC §145.42(a).  [Emphasis added].

This section, however, does not make the right to employment dependent upon a written contract, because the word "finalized" is not synonomous with "enforceable." It does not state that oral contracts are void.  Rather, it requires school districts, as an administrative matter, to reduce their employment contracts to writing.  When the written document fails to be executed, as in this case, the absence of a writing has no effect on the enforceability of the contract.

Respondent cites Cannon v. Beckville ISD, 709 F.2d 9 (5th Cir. 1983), in support of its contention that, because the contract was not in writing and signed by the district's authorized representative, it is invalid.  In Cannon, however, the school district had adopted a policy which clearly required its employment contracts to be in writing in order to be binding.  In addition, it was explicitly noted by the court that the plaintiff in that case, as the district's former superintendent, was thoroughly familiar with that policy.  In the present case, the school district has offered no evidence of such a policy.

Respondent also cites Door v. Hardin-Jefferson ISD, No. 101-R1-282 (Decision of the Commissioner, November 7, 1983) in support of its position that "no contract exists" until it is in writing and signed by the parties.  (Respondent's brief p. 3).  However, in Door, unlike the present case, the school board never offered Ms. Door a contract for the school year in question; the board merely postponed the hiring until they had satisfied themselves about her "punctuality record." In the present case, the Mullin Board of Trustees voted unanimously to hire Petitioner on February 14, 1983.

Respondent also relies on the requirement that teachers present their certificates for filing by the employing school district before a contract can be binding.  Tex. Educ. Code Ann. §13.045(a) (Vernon Supp. 1983).  Further, §13.045(b) provides that a teacher without a valid teacher certificate "shall not be paid." Obviously, the legislative intent behind §13.045 was to protect the school children of our state by insuring the presence of bona fide teachers in the classroom.  This is clear by reading part (b) along with part (a) of §13.045.  The statute is not to be used as a technical vehicle for avoiding contracts with certified teachers who are ready, willing, and able to present their certificates prior to the date on which their duties under the contract are to commence.

Cause for Termination

When Petitioner refused to resign, the burden was placed upon Respondent to base his termination upon good cause.  Respondent claims it is justified in terminating Petitioner's employment due to misrepresentations by him of his qualifications to teach math and his inability to maintain discipline.

Some board members testified that they basically "felt that [Petitioner] was not capable of teaching math in the school." (Tr. 487, 527).  This was based in part upon a previous supervisor's opinion of Petitioner.  (Tr. 495, 540, [testimony of Board Members Carlisle and Clendenon indicating that Superintendent Oliver from Gustine ISD had told them that "Mr. Allen could not teach."]).  However, Superintendent Oliver testified that Petitioner's performance with his P.E. classes was "very satisfactory." Regarding Petitioner's math classes at Gustine, Mr. Oliver said "there was probably not enough organization and control in the classroom" (even though his evaluation was marked "satisfactory" in both areas) because Mr. Allen had the sixth and seventh grade classes together, teaching two separate classes or grades of math at one time.  (Tr. 237, 240-43, 251-52).  He also testified that Petitioner's separation from employment with Gustine ISD was based upon a difference in coaching philosophy rather than performance in the classroom.  (Tr. 245-48).

Respondent's claim of misrepresentations by Petitioner is not supported by the evidence.  Petitioner told the board that he felt he could handle the three jobs of coach, math teacher and part-time principal.  (Tr. 514-15).  At the board meeting on February 14, 1983, there was some discussion of Petitioner's qualifications, but the testimony by board members differed as to whether or not the representations related solely to teaching physical education or included Petitioner's qualifications as a math instructor and principal as well.  (Tr. 54-58, 62-68, 284-84, 384, 401-03, 436).  Later, when questioned about his credentials, Petitioner did not conceal the fact that he qualified to teach math under the "grandfather clause," and Superintendent Whisenhunt further explained this to the board on Petitioner's behalf.  (Tr. 94, 180, 191, 439, 454-55).

In conclusion, no evidence of Petitioner's incompetency was presented.  In addition, even if he had been shown to have performed incompetently at Gustine ISD, Petitioner had no opportunity to prove his competency, or lack of it, in the positions for which he contracted with Mullin ISD, because he was not allowed to perform under the contract.  It is extremely dubious that evidence of incompetency in a previous position with another employer constitutes grounds for termination with one's present employer.

Conclusions of Law

After due consideration of the record, matters officially noticed, and foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. An oral contract of employment was made by the parties on or about February 14, 1983.

2. MISD terminated Petitioner's employment without good cause.

3. Petitioner's appeal be should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  31st  day of  Oct.  , 1984.

________________________________

RAYMON L. BYNUM
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