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Statement of the Case

Union Grove Independent School District (UGISD), Petitioner, appeals the decision of the Upshur County Commissioners Court, Respondent, granting a petition to detach territory from UGISD and annex that territory to Gilmer Independent School District.

A hearing on the matter was conducted on October 17-18, 1983 before Judy Underwood, the Hearing Officer appointed by the Commissioner of Education.  Petitioner was represented at that hearing by William C. Bednar, Jr., Attorney at Law, Austin, Texas.  Respondent was represented by Donald G. Henslee and Denise Howell Anderson, Attorneys at Law, Austin, Texas.

On November 4, 1983, Ms. Underwood recused herself from the case.  Mark W. Robinett was thereupon appointed substitute Hearing Officer for the purpose of preparing a Proposal for Decision.

On December 8, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Hearing Officer's Proposal for Decision on December 29, 1983.  Petitioner's reply to Respondent's exceptions was filed on January 11, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On July 25, 1983, certain residents of the territory in question filed a Petition with the Upshur County Commissioners Court requesting detachment from the Union Grove Independent School District and annexation of said territory to the Gilmer Independent School District, pursuant to Tex. Educ. Code Ann. §19.261(a) (Vernon 1972).  (Joint Ex. 1; Tr. 214).

2. The territory sought to be detached and annexed is contiguous to the common boundary lines of the two school districts in question.  (Joint Ex. 1; Tr. 217).

3. The Petition for detachment and annexation was turned over to the Upshur County Clerk for certification on July 25, 1983.  (Tr. 214).

4. On Friday, July 29, 1983, the Upshur County Clerk returned the Petition for Detachment and Annexation to the County Commissioners Court, certifying and approving that said Petition was signed by the majority of the qualified voters living in the area to be detached, pursuant to §19.261(b)(1).  (Tr. 216-17).

5. The Petition for Detachment and Annexation presented to the Upshur County Commissioners Court gave the metes and bounds description of the territory to be detached and annexed pursuant to §19.261(b)(2).  (Joint Ex. 3).

6. On July 22, 1983, the Petition for Detachment and Annexation had been approved by a majority of the Board of Trustees of the Gilmer Independent School District, pursuant to §19.261(c).  (Tr. 178: 1-5; Resp. Ex. 6).

7. The Upshur County Commissioners Court was provided with information indicating that the number of scholastics residing in the area to be detached was 134, and that the total number of scholastics residing in the detaching district was 536.  (Resp. Ex. 6; Tr. 219).

8. The actual number of scholastics residing in the area to be detached is 199, and the number of scholastics residing in the district as a whole is 617.  (Pet. Ex. 3; Tr. 142).

9. The Upshur County Commissioners Court was presented with information indicating that the assessed valuation of the area to be detached is $38,141,316, and that the assessed valuation of the Union Grove School District as a whole is $108,015,409.  (Tr. 220-21; Resp. Ex. 6).

10. The actual assessed valuation of the area to be detached is $39,559,810.  (Joint Ex. 2).

11. Using the figures for the number of scholastics and assessed valuations available to the Upshur County Commissioners Court when presented with the Petition for Detachment and Annexation, the ratio of the number of scholastics residing in the area to be detached (134) to the total number of the scholastics residing in the district from which the territory is to be detached (536) is not less than one-half the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached ($38,141,316) to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached ($108,015,409) as required by §19.261(d).

12. Using the figures in evidence before the Commissioner, the ratio of the number of scholastics residing in the area to be detached (199) to the total number of scholastics residing in the district from which the territory is to be detached (617) is not less than one-half of the ratio of the assessed valuation (based on preceding year valuations) in the territory to be detached ($39,559,810) to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached ($108,015,409), as required by §19.261(d).

13. The Union Grove Independent School District will not be reduced to an area of less than nine square miles as a result of the detachment and annexation.  (Tr. 221; Pet. Ex. 16 [Deposition of J. Garland Monk], p. 6).

14. On July 29, 1983, the Upshur County Commissioners Court notified the Union Grove Independent School District, by letter, of the place and date specified for hearing on the Petition pursuant to §19.261(f).  (Tr. 36: 9-17; Joint Ex. 4, p. 13).

15. On August 2, 1983, the Upshur County Commissioners Court, pursuant to notice, convened a hearing and gave the affected districts an opportunity to be heard, pursuant to §19.261(f).  (Tr. 37: 20-25; 38, 39: 1-3).  Petitioner appeared at the hearing through its legal counsel and superintendent.  Petitioner requested a ten day continuance, which was denied.  The Commissioners Court twice asked if anyone at the hearing wished to address the issue, and Petitioner failed to respond.  (Tr. 75-78).

16. On November 14, 1983, the Commissioners Court of Camp County approved the proposed detachment and annexation.  (Resp. Ex. 9).

17. One of the primary organizers in the drive for detachment and annexation was J. Garland Monk. (Pet. Ex. 16 [Monk depo.], pp. 1-2).

18. The primary motivating factor behind the drive for detachment and annexation was the difference in the tax rate between Gilmer ISD ($.41) and Union Grove ISD ($1.26).  (See Discussion).

19. Prior to the detachment and annexation drive, a tax rollback petition was submitted to the UGISD Board of Trustees, and an election was held concerning limiting the district's tax rate.  (Tr. 34-36 [Testimony of UGISD Superintendent Edward R. Burleson]; Pet. Ex. 2).  The proposed tax rollback was narrowly defeated.  (Tr. 23-24 [Testimony of Ray Hadaway, President, UGISD Board of Trustees]).

20. The tax rollback petition contained 369 signatures.  (Pet. Ex. 2).

21. One hundred forty-two (142) people who signed the tax rollback petition also signed the detachment and annexation petition.  (Pet. Ex. 8).

22. Of those who signed the petition for detachment and annexation, fifty-one (51) were parents of school aged children.  (Pet. Ex. 9).

23. One hundred six (106) parents in the contested area signed a petition opposing the proposed detachment and annexation.  (Pet. Ex. 10).

24. Prior to March 1982, the interim superintendent of UGISD, Von Ray Bean, asked the Texas Education Agency to visit the school district regarding its accreditation status.  Mr. Bean and the Board members were aware that the district had deficiencies, and they wanted to find out exactly what they needed to do about those deficiencies.  (Tr. 19).

25. In March 1982, Edward Burleson was appointed superintendent of UGISD.  (Tr. 29).  Shortly thereafter, representatives of the Agency visited UGISD and issued a report.  The report listed certain deficiencies in the district, placed the district on "accredited warned" status, and informed the district that it had until December 1982 to eliminate the deficiencies or risk losing its accreditation.  (Tr. 32-35).

26. Following the issuance of the Agency's report, the district began an extensive program of cleaning up, repairing, patching, and doing as much as the district's revenue would allow it to do.  (Tr. 19).  Upon the Agency's return visit in December 1982, the Agency raised the district's status to "accredited advised." (Tr. 23).  Since that time, the district has continued to work at improving its condition.  (Tr. 33).

27. As of the date of hearing, the only problem originally set forth in the March 1982 report which had not been remedied was the district's science lab.  (Tr. 34).  The district has been recently advised by the Agency that it will be returned to full accredited status once this problem is corrected.  (Tr. 34, 80).  The district appears to be ready, willing, and able to correct the problem.  (Tr. 80-82).

28. After the detachment and annexation drive had begun, UGISD extended Superintendent Burleson's contract three years.  (Pet. Ex. 16 [Monk depo.], pp. 18-21).

Discussion

The first issue in any detachment and annexation case concerns whether the requirements of Tex. Educ. Code Ann. §19.261 (Vernon 1972) have been met.  If there is any problem with those requirements in the present case, it stems from the fact that the Upshur County Commissioners Court gave notice to Petitioner of the hearing on the proposed detachment and annexation on Friday, July 29, 1983, held the hearing on Tuesday, August 2, 1983, and refused Petitioner's request for a ten day continuance.  Although Petitioner did appear at the hearing and did fail to speak to the issue, despite being invited to do so, Petitioner's claim that it did not have sufficient notice of the hearing to allow it to adequately prepare its presentation appears to have some merit.  If the hearing was inadequate, however, because of the short notice, that fact, standing alone, does not justify setting aside the detachment and annexation order of the Commissioners Court.  Petitioner was, after all, given ample time to prepare its presentation on the merits of the action at the de novo hearing before the Commissioner of Education.  If the hearing before the Commissioners Court was so inadequate as to cast doubt on the capacity of that body to fairly and adequately examine the merits of the proposed action, the Commissioner of Education should simply give no weight to the fact that the local Commissioners Court has taken a position on the matter in making his decision as to the propriety of the detachment and annexation.

For the purpose of this appeal, however, it will be assumed, without deciding, that the notice was adequate and that the Commissioners Court's refusal to grant Petitioner a continuance was proper.

If §19.261 has been complied with, the issue then becomes whether there exists a valid reason to deny the majority of the eligible voters of the detachment area their request to become affiliated with a different school district.  Respondent indirectly questions the propriety of this consideration on pages 12-13 of their brief by noting that, although they have addressed the issue, they

have found no decision rendered by the Courts of this state authorizing the Commissioner of Education to set aside an Order of a County Commissioners Court approving a statutorily sufficient Petitioner for Detachment and Annexation on the basis of a subsequent finding that the detachment and annexation will constitute a significant impairment to the educational interests of the students affected.

While it is true that the courts have not addressed the issue, it should be kept in mind that the foremost concern of the Commissioner of Education should always be the best interests of public education in the State of Texas.  See Texas Education Code, Section 11.52(b).  The State's Commissioners of Education have, for this reason, consistently taken into consideration educational policy and the effect of proposed detachments and annexations prior to granting them.  Indeed, there would be little point in having the State's highest public education official hear detachment and annexation appeals if the only issue to be decided were whether the party in favor of the detachment and annexation had formally complied with the objective requirements of §19.261.

In addition, the local Commissioners Court is not itself required to approve every proposed detachment and annexation which technically complies with §19.261.  Rather, pursuant to subsection (g), the court may order the detachment and annexation after conducting a hearing pursuant to subsection (f) and giving the trustees of any district to be affected an opportunity to be heard.  If it determines that §19.261 has been complied with by those proposing the action, the Commissioners Court may grant or deny the motion as it deems proper.  Because the final decision of the Commissioners Court is susceptible to a high degree of subjectivity, and the County Commissoners neither inherently possess educational expertise nor are accountable to the voters of the other counties which may be affected by its decision, the most important function performed by the Commissioner of Education in detachment and annexation cases may well be his consideration of the soundness of the proposed detachment and annexation as a matter of educational policy.

Petitioner claims that the detachment and annexation in the present case should not be allowed because it "was primarily initiated and spearheaded by childless persons for the purpose of escaping a higher tax rate." (Pet. brief, p. 18).  Respondents counter by asserting that the tax rate was only one of several considerations of the citizens seeking the detachment and annexation.  Other reasons for their action were:

1. broader educational opportunities offered by the Gilmer ISD curriculum; (Petitioner's Ex. 16, p. 30; Tr. 84-87, 195-99, 238-40)

2. concern for deteriorating physical plant at Union Grove District; (Petitioner's Ex. 16, p. 30; Tr. 228-29)

3. a lack of confidence in the administration of the Union Grove District, including: (Petitioner's Ex. 16, p. 30)

(a) a concern for excessive turnover in administration (Petitioner's Ex. 16, pp. 18, 27, 30);

(b) hard feelings between residents of the area in question and the Union Grove administration springing from the "political" activities of the district in opposing the rollback election and coercing the students' participation.

(Petitioner's Ex. 16, pp. 27, 29, 30; Tr. 236)

(c) a feeling that Union Grove District was fiscally mismanaged.  (Petitioner's Ex. 16, p. 30)

(Respondent's brief, pp. 18-19).

Petitioner's characterization of the motives of those pursuing the detachment and annexation, under all the circumstances, appears to be correct.  The advantages of Gilmer ISD did not, evidently, seem particularly important to them until Union Grove ISD started to spend money on improving the district's facilities and until an attempt to limit taxes for the 1983-84 school year had failed.  The movement's spokesperson, J. Garland Monk, in fact, testified that he could think of nothing in particular that was improper or deficient about the education provided by Union Grove (Pet. Ex. 16, p. 157), and that, although he had been concerned about the quality of education at Union Grove for several years, he had not made his concerns known to the District's board of trustees.  (Pet. Ex. 16, pp. 25-26).  In addition, Roy Hadaway, President of the Union Grove ISD Board of Trustees testified that, to his knowledge, no one had ever asked to speak to the Board of Trustees concerning any dissatisfaction with the district's leadership, the physical condition of the district's buildings, or the district's tax rate.

Likewise, those pursuing the detachment and annexation did not evidence much concern for Union Grove's deteriorating physical plant until after the tax rollback had been defeated - - at a time when significant improvement had, in fact, been made in the district's facilities.

As for the "excessive turnover" in the administration, Mr. Monk testified that Union Grove ISD had employed five superintendents in four years (Pet. Ex. 16, p. 18); yet he also testified that his confidence in the leadership had "deteriorated" because the current superintendent's contract had recently been extended from two years to three.  (Pet. Ex. 16, p. 19).  The latter fact suggests that, whether or not instability had been a problem in the past, it is not now a problem; nor is there evidence from which to conclude that it will be a problem under the present Board of Trustees.

As for the claims that "hard feelings" existed between residents of the area in question and the Union Grove administration, there is no admissible evidence in the record that the administration or Board of Trustees harbored any such feelings.  There is some evidence that those in favor of the tax rollback resented the School Board's active participation in fighting the rollback - - Mr. Monk, for example, used the fact that the Board "put on a very active political campaign" in the matter (Pet. Ex. 16, pp. 17-18) as one of the reasons for his "lack of confidence" in the district's leadership.  School boards are, however, by nature, political, and feelings are apt to be hurt in any hotly contested election.  The proper method of dealing with school board members who oppose one's political views is to use the political process to elect different school board members.  It is not to use the detachment and annexation statute as a means of avoiding the consequences of a lost election.  At any rate, if those pursuing the detachment and annexation did indeed resent the School Board's activity in the tax rollback election to such an extent that it was a motivating factor in the detachment and annexation movement, that fact only supports Petitioner's contention that the primary underlying factor of the movement was their dissatisfaction with Union Grove's tax rate.

Finally, Respondent's citation to the record in support of its contention that there was "a feeling that Union Grove District was fiscally mismanaged," is not supportive, inasmuch as it contains no allegation or reference to any fiscal mismanagement.

It is concluded, therefore, that the primary motivating factor behind the detachment and annexation movement was the concern over Union Grove ISD's tax rate.  That determination, however, does not necessarily resolve this matter.  Although Commissioner Edgar wrote, in Wheeler ISD v. County School Trustees of Wheeler County (Decision of the Commissioner, September 1965), that the detachment and annexation statute "was not intended to provide a remedy or to be used as a method for the adjustment of local grievances involving school tax evaluations or rates" - - and that language is in no way questioned here - - there are instances in which a detachment and annexation primarily motivated by the wrong consideration should nevertheless be allowed.  If the overall effects of a proposed detachment and annexation would be in the best interest of public education, the detachment and annexation should be approved regardless of the motives of the proponents of the action.  Indeed, in Wheeler ISD, Commissioner Edgar denied the proposed detachment and annexation only after determining that there was no indication that the educational needs of the students in the detachment area would "in any way be advanced or improved" by the proposed action.

In the present case, Respondents have offered evidence that would indicate that Gilmer ISD has a broader curriculum than Union Grove ISD.  (Tr. 84-87, 195-99, 238-40).  Gilmer undoubtedly has better physical facilities at the moment, and the district has been invited by the Southern Association of Schools and Colleges to be accredited by them.  (Tr. 201).  Union Grove ISD, on the other hand, has had accreditation problems with the State of Texas.  And yet, the most compelling reason for disallowing the proposed detachment and annexation stems from Union Grove's accreditation problems.

In 1982, the Union Grove officials were concerned enough about the condition of the district to request a visit from the Texas Education Agency's Division of Accreditation.  All indications are that the present administration and Board of Trustees have been singleminded since that time in their efforts to improve the district's overall condition, including taking a stand for higher taxes and proposing a bond election for the purpose of financing a new junior-senior high school.  (That election is evidently "on hold" during the pendency of this appeal, because the district cannot obtain the Attorney General's approval to sell bonds during a boundary dispute.) (Tr. 24 [Testimony of Board President Hadaway]; Tr. 48-49 [Testimony of Superintendent Burleson]).  Union Grove ISD is now on the verge of returning to fully accredited status.  The only remaining problem from the Agency's original report is the district's science lab - - and the district has just received an architect's estimate concerning the expense of modifying existing facilities to comply with accreditation standards.  The district appears to be ready to proceed with that project.  In addition, a new science lab is anticipated as part of the proposed new junior-senior high school.  (Tr. 80-82 [Testimony of Superintendent Burleson]).

A board of trustees and administration that embarks on a progressive program of improvement for its district should be given a fair opportunity to finish what it starts.  Once progress has begun, no one should be heard to complain about the condition the district used to be in or about the fact that all of the improvements have not been completed overnight.  Any residents disgruntled over the cost of progress should not be allowed to take their property and move it out of the district on the pretext that they are seeking a better school district.  If they are truly seeking a better school district, rather than merely lower taxes, they can achieve that goal by cooperating with their local school officials in making their present district a better one.  If their taxes are too high, or if the local authorities are fiscally irresponsible, their remedy is in the political process.

In short, the overall effect of this particular detachment and annexation would be adverse to the best interests of public education.  If approved, it would encourage those who favor lower tax rates, but who are unable to prevail at the ballot box, to hold large areas of their school districts hostage - - to say, in effect, "Lower the tax rate or we will detach and annex." Tax rates should not be influenced by such considerations; rather they should be determined by the needs of the district and the willingness of the community as a whole to pay for those needs.  In the present case, the community as a whole has spoken.  It favors a "high" tax rate if necessary to remedy years of neglect.

Of secondary importance in determining the proper resolution of this matter, but also worthy of consideration, are the facts that (1) an overwhelming majority of the parents in the detachment area who were actively concerned about the issue signed the petition opposing the detachment and annexation; and (2) although the detachment and annexation would not leave Union Grove ISD with an area smaller than nine square miles, it would leave the district approximately fifty percent smaller in area (assuming Joint Ex. 1 is drawn to scale) and approximately thirty percent smaller in average daily attendance.  These are significant changes in a district the size of Union Grove ISD.  It is arguable that significant educational harm to the students remaining in the district can be presumed under these circumstances.  At any rate, whether or not harm can or should be presumed, cases involving detachment of such a significant area from an already relatively small school district should be carefully scrutinized.

Conclusions of Law

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The proponents of the detachment and annexation have complied with the requirements of Tex. Educ. Code Ann. §19.261 (Vernon 1972).

2. The detachment and annexation provisions of the Texas Education Code were not adopted for the purpose of allowing persons who oppose their school district's tax rate to detach their property from the district and annex it to a district with a lower tax rate.

3. Persons opposing their district's tax rate who are unable to lower the rate through the normal political process on the basis of their position's merits, should not be encouraged to use the detachment and annexation process as a weapon in their fight for lower taxes.

4. Under all the circumstances, allowing the detachment and annexation would be unsound as a matter of education policy and would not promote "improvement in the public school system of the state." Section 11.52(b), Texas Education Code.

5. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  6th  day of  Feb.  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of MAY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 6th day of February, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of APRIL, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
1
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