DOCKET NO. 133-R1b-783

ALVINO RUIZ
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
SOUTHWEST INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Statement of the Case

Alvino Ruiz, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Southwest Independent School District (SWISD), Respondent, nonrenewing his term contract as a teacher for the 1983-84 school year.  A hearing was held before the local Board of Trustees on April 20 and 27, 1983.  Petitioner appeared pro se.  Respondent was represented by Mr. Larry Souza, Attorney at Law, San Antonio, Texas.

Petitioner filed a notice of appeal with the Commissioner of Education on May 26, 1983.  Petitioner subsequently filed a Petition for Review on June 30, 1983.  Rebecca M. Elliott was appointed as Hearing Officer for the purpose of rendering a Proposal for Decision.

On March 26, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that the school district employed Petitioner under the terms of the TCNA.

2. It is uncontested that Petitioner was a non-probationary teacher.

3. Pursuant to §§21.204(a)(c) of the TCNA, Petitioner received notice before the April 1, 1983 deadline, that his contract would not be recommended for renewal.  (Tr. 4; SB-1, SB-8).

4. Pursuant to §21.205 of the TCNA, Petitioner was granted a hearing before the school board on April 20, 1983.

5. At the April 20, 1983 hearing, Petitioner announced that he was not prepared to participate in the hearing.  (Tr. 9).

6. Petitioner had been excused from his job duties for two days in order to prepare himself.  (Tr. 16).

7. After the presentation of a portion of the Respondent's evidence, Petitioner was granted a recess of one week to continue his preparation.  (Tr. 104).

8. Petitioner was given a great deal of latitude in presenting his case and was not required to strictly adhere to evidentiary rules.  (Tr. 76, 113, 182).

9. Petitioner's contract was not renewed due to:

(1) Deficiencies pointed out in observation reports, evaluations, or other supplemental memorandum.

(2) Incompetency in carrying out proper instructions as it relates to teaching assignment.

10. At the April 20 hearing and continuing on April 27, the following evidence was adduced:

(A) To show deficiencies pointed out in observation reports, evaluations or other supplemental memorandum:

(1) Written directives sent to Petitioner from Principal Gallegos with regard to the legibility and accuracy of Petitioner's attendance records and office communiques.  (SB-2, SB-4).

(2) Testimony of Principal Gallegos that Petitioner's records were illegible and had scribbling on them.  (Tr. 40).

(3) Testimony of Principal Gallegos that he counseled Petitioner on October 11, 1982 with regard to some of the areas of deficiency.  (Tr. 58).

(4) A preliminary evaluation of November 16, 1982 addressing two areas of needed improvement:

1. Discipline and classroom management.

2. Legibility of penmanship.  (Ex.-1).

(5) A letter dated November 24, 1982 from Assistant Superintendent Lyssy to Petitioner indicating the two areas of needed improvement and that a final evaluation made prior to March 1, 1983 would determine his future status with the district.  (SB-3).

(6) A letter dated January 26, 1983 from Gallegos to Petitioner as a follow-up memo to a conference between the Petitioner and the administrative staff of the junior high school held January 21, 1983.  Five problem areas were detailed with specific suggestions for improvement.  These included:

(a) The need to build on the basis of course content and to follow the sequence of the book chapters with an emphasis on history, not just government.

(b) The need to be accurate, neat, and precise with record keeping, including grade book, lesson plans, and daily registers.

(c) The need to demand neatness from students in their assignments, to insure that students bring their textbooks to class, to act as a role model for students, and to be less lenient in expected student performance.

(d) The need to have instruction with direction, to inform students of objectives and evaluation standards, and to review students for major tests.

(e) The need to prepare lesson plans adequately every week and to use mediums other than dictation as teaching tools.

In addition, the letter notified Petitioner of his "weak competence." (SB-5).

(7) Testimony of Principal Gallegos that Petitioner was unable to implement assertive discipline and to maintain classroom control.  (Tr. 198-99).

(8) Testimony of Principal Gallegos that Petitioner was unable to achieve substantial student compliance with the requirement to bring textbooks to class.  (Tr. 233).

(9) Testimony of Principal Gallegos that Petitioner was unable to properly and consistently evaluate student work and to comply with his school-wide grading plan.  (Tr. 238-241).

(10) Testimony of Principal Gallegos that Petitioner was unable or reluctant to comply with suggestions and that instead of improvement in suggested areas, he had found deterioration in Petitioner's performance.  (Tr. 58).

(11) Testimony of Principal Gallegos that he had personally observed Petitioner at least three times and had observations of Petitioner made by four vice-principals.  (Tr. 58, 59).

(12) Testimony of vice-principal Garza that Petitioner's teaching program was unsatisfactory.  (Tr. 265).

(13) A final evaluation dated February 28, 1983, in which Petitioner was found unacceptable in these areas:

1. Discipline and classroom management
2. Motivation techniques
3. Organization
4. Use of good judgment

Petitioner was found to need improvement in these areas:

1. Consideration
2. Rapport
3. Knowledge of subject matter
4. Work Habits
(SB-6)

(B) To show incompetency in carrying out proper instruction as it relates to teaching assignment:

(1) Testimony of Principal Gallegos that Petitioner was unable to handle secondary students.  (Tr. 60).

(2) Testimony of Principal Gallegos that Petitioner was assigned to teach eighth grade American History and that he was unable to effectively instruct his classes.  (Tr. 70, 71, 72, 130).

(3) Testimony of Principal Gallegos and Vice-Principal Garza that Petitioner was unable to effectively control his classroom.  (Tr. 134, 202).

(4) Testimony of Principal Gallegos and Vice-Principal Garza that Petitioner was unable to consistently evaluate student work and to communicate to the students his standards of evaluation.  (Tr. 238-265).

(5) Testimony of Principal Gallegos that Petitioner failed to implement objectives outlined in the lesson plans in the classroom environment.  (Tr. 153-161, 227).

(6) Testimony of Vice-Principal Garza that he had observed an overall lack of classroom management, student attentiveness, organization, and adequate classroom environment.  (Tr. 262, 263, 275).

Discussion

In his Petition for Review, Petitioner sets out in some sixty-plus pages, numerous grievances, complaints, and allegations of violations of his legal, civil, and "human" rights.  The outline submitted by Petitioner of his Petition for Review is set out below to illustrate the difficulty experienced in determining what issues merit discussion:

APPELLANT'S PLEADING FOR REMAND

1. Mr. Sousa School Lawyer used his position as a representative of the court and school lawyer to:

A. Violate appellant's legal rights;

B. Violate appellant's civil rights;

C. Violate appellant's human rights;

D. Overreach appellant unfairly;

E. Erroneously advise adversaries, and;

F. Assume the authority and duties of the Hearing Officer.

2. Mr. Gallegos, appellant's chief accuser and evaluator

A. Violated Texas Term Contract Nonrenewal Codes;

B. Violated SWISD Teacher Evaluation Policies, and was

C. Dishonest in his Direct-Examination Testimony;

D. Dishonest in his Cross-Examination Testimony;

E. Dishonest in his evaluations;

F. Unethical in his duties as a Texas Certified School Principal,

G. Unjustly influenced by a School Board Member, Mr. Alvarado;

H. Unprofessional in his duties as an evaluator;

I. Unprofessional in his duties as a principal;

J. Unprofessional in his supervisory responsibilities to Ruiz and SWISD, and

K. Un-American in his conduct as a citizen in a judicial proceeding.

3. Mr. Garza, Appellant's Secondary Accuser

A. Violated SWISD Teacher Evaluation Policies;

B. Violated Texas Education Codes, and was

C. Dishonest in his evaluation procedures;

D. Dishonest in his Direct-Examination Testimony;

E. Dishonest in his Cross-examination Testimony;

F. Unprofessional in his supervisory responsibilities.

4. The SWISD Administrative Personnel

A. Violated SWISD Teacher Evaluation Policies;

B. Created illegal and unfair Hearing Procedure Policies;

C. Violated their own Hearing Procedure Policies;

D. Acted unfairly to FRUSTRATE Appellant's defense preparation efforts;

E. Violated Texas Administrative Procedures for Texas Agencies;

F. Failed to fill appellant's request for subpoena of his accusers, and

G. Failed to review Mr. Gallegos' unprofessional and shoddy work and evidence.

5. A school board member, Mr. Juan Alvarado atempted to unjustly influence the superintendent to harm appellant.
6. The district did not provide Alvino (A1) Ruiz with due process of law.

7. The district's junior high school principal, Mr. Gallagos's (sic) lack of professionalism as a principal, his violation of SWISD Policies and public laws, his unwarranted efforts to belittle your appellant combined with the School Board President's dishonest and incompetent (mis)management of Hearing Procedures and Mr. Juan Alvarado's discriminatory attitude and actions toward Ruiz resulted in cruel spiritual, mental, and physical damage to Ruiz.

A great deal of consideration has been given to Petitioner's appeal.  The lack of specificity by the Petitioner makes it impossible to address each wrong Petitioner feels has been committed against him.  However, the Petitioner does bring his claim under Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983).  Without a more definite statement of Petitioner's claims, it remains only to be determined whether Petitioner received the benefits and protections of the statute.

It is obvious that Petitioner feels strongly about his job and the children he instructs, but this alone is not enough to insure continued employment.  One must perform the contractual duties to the satisfaction of the employer.  The TCNA and this avenue of appeal protect the teacher from unreasonable and unlawful acts of the employer.  However, no teacher is guaranteed employment each year if unable or unwilling to comply with the basic requirements of the district in instructing the children entrusted to it.

Petitioner claims in Point 6 of his Petition for Review that the District did not provide him with due process of law.  A review of the local record supports a finding that Respondent complied with the requirements of the Act.

Procedurally, Petitioner is assured of notice that his employment is under consideration for nonrenewal under Tex. Educ. Code Ann. §21.204 (Vernon Supp. 1983).  The Board of Trustees must give written notice to the teacher before April 1 preceding the end of the contract term.  Failure to do so results in an automatic renewal of employment.  Id. It is uncontested that Petitioner received such notice.  Additionally, under §21.205 of the TCNA, the teacher may request a hearing before the Board of Trustees.  Petitioner did request and was granted a hearing before the Board on April 20, 1983.  This hearing was continued on April 27, 1983.  Although he had been given one week's notice of the hearing and had been granted two days leave from his employment for the purpose of preparing for his hearing, Petitioner advised the Board on April 20 that he was unprepared.  (Tr. 10).  In order to comply with the timelines in §21.205, the Board agreed to convene the hearing on the scheduled date and later granted a recess of an additional week for Petitioner to further prepare himself.  (Tr. 104).  Petitioner has alleged no harm from the decision to go forward with the hearing.  The effort of the Respondent to accommodate Petitioner in granting time off from work and in recessing for an additional week is beyond the statutory requirements of the TCNA.  The Board's action demonstrates an attitude of at least fairness if not generosity towards the Petitioner and a desire to hear his appeal for continued employment.

In Points 4(B), (C), and (E) of the Petition for Review, Petitioner urges that SWISD Administrative Personnel:

(B) Created illegal and unfair Hearing Procedure Policies;

(C) Violated their own Hearing Procedure Policies;

(E) Violated Texas Administrative Procedures for Texas Agencies.

As evidence of these infractions, Petitioner complains that the rules setting forth timelines notifying Respondent of the witnesses Petitioner intended to call at the local hearing did not allow the "victim" a reciprocal right to postpone if the District failed to comply.  (Petition for Review, p. 51).  Petitioner does not indicate how this rule affected the presentation of his case or even that he was harmed by the rule.

Petitioner further alleges that "there are other unfair parts of their policies." Again, Petitioner fails to specify the policies in question or to demonstrate how the policies are unfair to him.  Petitioner admits that he does not have a copy of the district's policies and gives no real indication that he had at any time actually seen or read the policies.

Petitioner also insists that SWISD violated its own hearing procedure policies "in about five ways." Petitioner has not indicated in what manner SWISD failed to adhere to its policies.  No policies have been submitted by Petitioner so that a review might be made of this allegation.  The local record on its face reveals no obvious infractions of due process or fair play.  If Petitioner was harmed, he has failed to meet his burden in demonstrating how.

Petitioner's claim that SWISD violated "Texas Public Agency Administrative Procedures" is perhaps the most flagrant evidence of his "shotgun" approach to alleging error.  Petitioner offered as grounds for his position only his belief that "if Ruiz had a copy of the Texas Administrative Code for Public Agencies, probably about five other violations could be identified." (Petition for Review, p. 53).  Petitioner's claim of violations of rules or procedures of which he has no knowledge is without merit.  If Respondent did ignore the Texas Administrative Code, it is not evident from the record.  In Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, p. 23 (Decision of the Commissioner, April 1983), it was determined that the language of §21.205(b) of the TCNA "gives the Board of Trustees considerable latitude in setting the `ground rules' for the hearing, so long as the teacher is provided with a fair and meaningful opportunity to present his or her evidence and argument in an attempt to persuade the Board of Trustees to renew his or her contract." Without specific examples of how SWISD prevented Petitioner from having a "fair and meaningful" opportunity to present his evidence and argument, no impropriety by Respondent will be presumed.  Petitioner bears the burden of proving that Respondent denied him this forum.

The record reflects that Petitioner's time for cross-examination of Principal Gallegos was limited by Respondent.  It is conceivable that such a limitation could deny Ruiz the opportunity to fully present his case.  Again, Petitioner has failed to demonstrate what, if any, additional relevant and material evidence he had to offer to the board.  It is Petitioner's duty to plead his case so that an appropriate review can be made.  If Petitioner had relevant and material evidence which was not cumulative or unduly repetitious, he must make these facts available and indicate how Respondent prevented him from presenting them at the local hearing.  The local transcript indicates that two nights were set aside to hear Petitioner's case.  Only after lenthy cross-examination in which repetitious and cumulative evidence was adduced, did Respondent limit Petitioner to a stated time period.  In addition, Petitioner was given a great deal of leeway in presenting his case with no requirement of strict compliance with evidentiary or procedural rules.  If Petitioner was thwarted by Respondent in his attempt to fully present relevant evidence, it is not apparent from the record.

Point 5 of the Petition for Review contains a charge that "[a] school board member, Mr. Juan Alvarado attempted to unjustly harm appellant." For the process required by TCNA to be meaningful, the hearing afforded the teacher must be before a fair and impartial hearing officer.  Petitioner has attempted to raise this claim but has offered no evidence to support it.  The record reveals that Mr. Alvarado's daughter had been a student of Petitioner's at one time.  The student had been removed from Petitioner's class after an apparent disagreement regarding a low grade given to her by him.  (Tr. 187-191).  After a conference with Mr. Alvarado and Mr. Gallegos, a change of class schedules was made.  Although it is certainly possible that Mr. Alvarado may have had prior experiences with Petitioner which could have influenced his decision as a board member, the evidence on the record is not enough to establish his inability to serve on the board.  In similar instances, in the absence of a "claim of personal animosity, illegal prejudice or a personal or financial stake in the outcome that would amount to a conflict of interest, school board members are entitled to a presumption of honesty and integrity." Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, p. 22 (Decision of the Commissioner, April 1983).  The presumption here is that Mr. Alvarado conducted himself properly and Petitioner has failed to show otherwise.

The substantive standard for review under this section is well established.  Tex. Educ. Code Ann. §21.207(a) (Vernon Supp. 1983) states that "[t]he Commissioner may not substitute his judgment for that of the board of trustees, unless the decision below was arbitrary, capricious, unlawful, or not supported by substantial evidence." The substantial evidence test of the TCNA is not an onerous one.  The evidence may be in conflict; in fact, there may be substantial evidence "and yet greatly preponderate the other way." Lewis v. Metropolitan Savings and Loan Association, 550 S.W.2d 11, p. 13. (Tex. 1977).  The evidence to support a finding by the local board does not have to outweigh the evidence presented by the Petitioner.  In Lewis, the court held that "it has not taken much evidence to qualify as substantial." Id, at 13.  "Substantial evidence is more than a mere scintilla or some evidence, but less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence." Mollinedo v. Texas Employment Commission, 662 S.W.2d 732, p. 735 (Tex. App. - Houston [1st Dist.] 1983, no writ).  The standard for review was set by the legislature and even though the Commissioner may disagree with the result, if there is enough evidence in the record to support the test, the local action must stand.  Id.

Respondent recommended the nonrenewal of Petitioner for two reasons:

1. Deficiencies pointed out in observation reports, evaluations or other supplemental memorandum.

2. Incompetency in carrying out proper instruction as it relates to teaching assignment.

The local record is replete with testimony substantiating the findings of the Board.  Finding that the record does support a substantial evidence review does not mean that Petitioner is indeed incompetent.  Such a determination is beyond the scope of this review.  It does mean, however, that a reasonable person could have found as the Board found.

As noted in the Findings of Fact, Petitioner was observed in his classroom on several occasions by Respondent's administrators.  During those observations, he demonstrated to Principal Gallegos and to Vice-Principal Garza that he failed to implement the objectives outlined in his lesson plans and that he was unable to effectively control his classroom and to implement assertive discipline.  He was also found to be unable to effectively instruct his history classes and to evaluate student work according to District standards.  His daily attendance records, office communiques, and blackboard instructions were illegible.

Although Petitioner did demonstrate an awareness of the individuality of students and their varying needs and a concern for the children he instructed, these qualities alone do not "save" an otherwise inadequate teacher.  Caring and concern for the student are both desirable characteristics in a teacher, but they must be combined with basic instruction as outlined by the district.  This lack of basic instruction and the deficiency in Petitioner's classroom control as found by the district are grounds for supporting the decision of the district.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was given the procedural safeguards outlined in Tex. Educ. Code Ann. §§21.204 - .207 (Vernon Supp. 1982).

2. Respondent's decision was not arbitrary, capricious, unlawful and was supported by substantial evidence.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  2nd  day of  May  , 1984.
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RAYMON L. BYNUM
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