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Statement of the Case

Beth Hegar, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Board of Trustees of the Frisco Independent School District, Respondent, nonrenewing Petitioner's contract of employment as a principal.

Mark W. Robinett is the hearing officer appointed by the State Commissioner of Education for the purpose of drafting a Proposal for Decision.  Petitioner represented herself at the local nonrenewal hearing and is represented on appeal by Charles O. Dobbs, Attorney at Law, Fort Worth, Texas.  Respondent is represented by Earl Luna, Attorney at Law, Dallas, Texas.

On October 23, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on December 14, 1984.  Respondent's Reply to Petitioner's Exceptions was filed on January 2, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed under a term contract as a middle school principal for Frisco ISD during the 1983-84 academic year.  (Ex. 12).

2. In an evaluation report dated January 10, 1984, Dr. Justin Wakeland, Superintendent of Frisco ISD, advised Petitioner that he was recommending nonrenewal of her employment contract.  (Ex. 10).

3. By letter dated February 14, 1984, Mr. Sam Roach, President of the Frisco ISD Board of Trustees, officially notified Petitioner of the proposed nonrenewal, citing the following reasons:

The reasons for such proposed action are your failing to correct the deficiencies brought to your attention as a result of our prescribed evaluation procedures.

Some of those specific deficiencies in your performance of your responsibilities are:

You fail to comply with directions and deadlines for performance of administrative functions, for example:

1. On April 12, 1983, you were asked to turn in a written school improvement plan before you left in June, which you did not turn in until August 12, 1983.

2. In August of 1982, you were requested to develop a student handbook.  In March of 1983, you stated you would have the handbook finished by April 4, 1983.  You did not finish the handbook until August of 1983 and it was not distributed to students until October, 1983.

3. On February 2, 1983, Superintendent Wakeland suggested to you that some type of monthly written communication about the middle school program and activities be distributed to parents.  This has not been done on a regular basis.

You are deficient in the organization of your administrative functions, for example:

1. Announcements over the public address system are poorly organized and excessively long.

2. Too many classroom observations of teachers are done right before the forms are to be turned in to the Superintendent's office in the Spring rather than throughout the year as they should be done.

3. You fail to use written communications regarding activities and schedules in a timely and consistent manner.

4. The awards assembly of May 26, 1983, was poorly planned and no written program was distributed.

5. You fail to meet regularly with staff to involve them in planning and establishing goals.  Monthly meetings with the Faculty Advisory Committee were suggested to you but not fully implemented.

You are deficient in maintaining proper student discipline.  You spend too much time counseling with students and fail to apply firm disciplinary procedures.

(Ex. 1).

4. By letter dated February 14, 1984, Petitioner requested and on March 1 subsequently received an open hearing before the Frisco ISD Board of Trustees.  (Ex. 16).

5. During the hearing, the following evidence was adduced:

(a) During the 1982-83 and 1983-84 school years, Petitioner was evaluated as follows by Justin Wakeland, Superintendent of Frisco ISD:


1982-83
1983-84
Assessing Student Needs
3
2

Planning for Instruction
2
1

Conducting Instruction
1
1

Conducting Non-Instruction

Activities
3
2

Interacting with Students
1
1

Interacting with Colleagues
1
1

Interacting with Community Members
1
1

Developing Personal Skills
1
1

Providing other assistance
3
3

The significance of the ratings is as follows:

3 - Demonstrates this competency at a level to perform effectively.

2 - Demonstrates this competency at an adequate level, but needs improvement in performing this task.

1 - Demonstrates this competency in an unacceptable manner and needs considerable improvement in performing this task.

(Exs. 9-11).

(b) On April 12, 1983, all principals, including Petitioner, were instructed to develop and submit a "school improvement plan" before summer vacation in June.  (Tr. 13-14).  On or about June 15, 1983, Petitioner's son was injured and was required to spend some time in the hospital.  (Tr. 14).  Superintendent Wakeland told Petitioner not to worry about the school improvement plan deadline, that the plan was for the following school year, and they would not even talk about it until the first principal's meeting.  (Tr. 39).  Petitioner testified that she turned the plan in on August 12, at the first principal's meeting, but that it was not discussed.  (Tr. 39).  The superintendent agreed that the plan was not discussed at the August 12 meeting, but added that the reason it was not discussed was that the plan was not turned in until August 17.

(c) In August 1982, Petitioner was instructed to produce a handbook of rules and regulations for students and parents.  It is uncontroverted that Petitioner failed to develop and distribute this handbook in August.  (Tr. 18, 103-05).

(d) In a memo dated February 23, 1983, the superintendent once again requested Petitioner to produce a student handbook.  The memo reads in relevant part:

In August, 1982, and later that fall I asked you to develop a student handbook.  I also asked that I be able to review it before publication.  Please send me a typed copy of this handbook by March 7, 1983, for me to review. . . . Thank you for your attention to this matter.  Even though it is six months late, it still needs to be done.

(Exhibit 5).

(e) Again, Petitioner advised the superintendent that the handbook could not be completed.  A letter dated March 7, from Petitioner to the superintendent, reads in relevant part:

I am sorry I have not been able to complete the handbook.  It is difficult to complete the work on the handbook and keep up with running a school.  I would like to work on it through Spring Break (sic).  I will have it completed by April 4, 1983.

(Exhibit 5).

(f) Despite this assurance, Petitioner did not complete the handbook until August 1983 - 12 months from the date of the original request.  (Exhibit 5; Tr. 18, 103-05, 115-17).

(g) During an evaluation conference held February 1983, Petitioner was instructed to develop a monthly newsletter for the benefit of parents.  (Tr. 18-19; Exhibit 9, item 7.04).  It is uncontroverted that between February 1983 and February 1984 only two (2) newsletters were distributed.  (Tr. 107-09, 113-15, 120-24).

(h) Petitioner was specifically instructed to improve communication with the Faculty Advisory Committee (FAC) and increase teacher input in adopting school goals.  (Exhibit 9, items 1.07 and 6.06).  However, Petitioner failed to meet regularly with the FAC and failed to develop a written set of goals and objectives.  (Tr. 82).

(i) Due to behavioral problems at the middle school, the superintendent instructed Petitioner to initiate stricter disciplinary policies and procedures and to provide stronger, more aggressive leadership.  (Exhibit 9, item 5.07).  Petitioner admitted that because of a "philosophical difference" her disciplinary methods were not as stringent as those sought by the superintendent.  (Tr. 55-57, 66-73).

Discussion

Petitioner asserts, in her Supplemental Pleading, that the Board of Trustees' decision to nonrenew her employment was "arbitrary, capricious, unlawful, or not supported by substantial evidence."

Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  Shelton v. Aquilla ISD, No. 133-R1-481, p. 14 (Comm. Educ. June 1983).  Under this standard, the evidence at the local hearing, set forth in Finding of Fact No. 5, constitutes substantial evidence of the reasons given for Petitioner's nonrenewal.

In her Supplemental Pleading, Petitioner further states, "The Board itself was not sure whether the evidence it heard on March 1, 1984 was substantial, and the Board further admitted that the evidence was conflicting." Specifically, Petitioner cites the following statement of Sam Roach, president of the Board of Trustees at the conclusion of the hearing:

We've heard a lot of conflicting statements tonight.  We, as a board, have to decide which statements are the most correct on which side.  And you, as a board, are, you know, you're unpaid servants; and, needless to say, this is an unpleasant task to have a session of this sort.  But none the less, we are the officials and we must take some action.

(Tr. 147).

First, nowhere in Mr. Roach's statement, or elsewhere in the record, is there any indication that the Board was not sure whether the evidence it heard was substantial.  In fact, the Board evidently felt that the reasons for nonrenewal were supported by a preponderance of the evidence, or it presumably would not have voted to nonrenew Petitioner's employment for those reasons.  More importantly, however, the Board's view of the sufficiency of the evidence is irrelevant for the purposes of a substantial evidence review.  The question is not whether the Board believed that it had heard substantial evidence for nonrenewal.  Rather, it is whether the record reflects that substantial evidence actually was presented at the hearing.

Second, the fact that the evidence was conflicting is of no benefit to Petitioner.  Under the substantial evidence standard, if there is enough evidence in the record to constitute substantial evidence, the local school board's decision must stand even if the evidence is in conflict and even if the Commissioner disagrees with the result.  Ruiz v. Southwest ISD, No. 133-R1b-783, pp. 13-14 (Comm. Educ., May 1984).

Petitioner's assertion that the Board's decision was arbitrary, capricious, and unlawful, appears to stem from her claims in her First Amended Petition for Review that she was treated differently from the school district's male high school principal in the following respects:

(1) The high school principal was allowed to complete his student handbook during the summer, and he was paid extra compensation for such work;

(2) The high school principal was not required to distribute newsletters to parents;

(3) The high school principal regularly makes announcements throughout the school day and allows students to individually give announcements;

(4) Petitioner follows the same communication requirements regarding activities and schedules as the high school principal;

(5) The high school principal conducts his awards assembly in the same manner as Petitioner and without programs;

(6) The high school's assembly was thirty minutes longer than Petitioner's assembly; and

(7) Petitioner's record on administering discipline is the same as the high school principal's.

By letter dated September 24, 1984, the Hearing Officer requested Petitioner to file a statement noting any references in the transcript of the local hearing pertinent to her allegation that she was not being treated in the same manner as the high school principal.  Petitioner's response to this request reiterated her allegations but failed to note any place in the transcript where these allegations were even mentioned, nor has any such reference been found.  In the absence of any indication from the transcript or Petitioner's pleadings that the Board was aware of the alleged disparate treatment, it cannot be concluded that the Board acted in an arbitrary, capricious, or unlawful manner, even if it were concluded that the Superintendent did so in making the nonrenewal recommendation.  See Nors v. Gholson ISD, No. 137-R1b-783, pp. 6-7 (Comm. Educ., Sept. 1984).

Exceptions to the Proposal

In her Exceptions to the Hearing Officer's Proposal for Decision, Petitioner requests that the record be supplemented with specific pieces of evidence.  She explains that she was not represented by counsel at the local hearing because she was advised by her professional association that she did not need a lawyer, and that she also asked the superintendent if she should have an attorney, and "[h]e said he did not think it would be necessary." In addition, the superintendent allegedly advised her that "there would be a school attorney there, but that he would only be there to see that we did everything legally." Petitioner "assumed that the school attorney would be interested in seeing that I got a fair hearing also."

Section 157.64(b) of the Agency's Rules Governing Hearings and Appeals provides that on the motion of either party, the Commissioner of Education may order that additional evidence be taken to supplement the transcript if it appears that such party has evidence to offer which is material, relevant, and not unduly repetitious, which that party, for good cause, was unable to adduce at the local hearing.

It should first be noted that the information which Petitioner wishes to add to the transcript is information which might have had an effect on the Board of Trustees' decision had it been presented to the Board at Petitioner's nonrenewal hearing.  If the Board had wrongfully prevented Petitioner from presenting such evidence, Petitioner would have "good cause" for failing to adduce it at the local hearing, and it would be appropriate to supplement the record before the Commissioner.  See Nance v. Bremond ISD, No. 131-R1a-783, p. 10 (Comm. Educ., Dec. 1983).  Instead, her failure to present such evidence apparently stemmed from her decision not to obtain the assistance of legal counsel.  Under these circumstances, it would be inappropriate to supplement the record and then hold that the Board of Trustees had made the wrong decision because it had failed to consider evidence it was not asked to consider.  The purpose of a substantial evidence review is not to ensure that the "right" decision is made; rather, it is to ensure that the school board makes a reasonable decision on the basis of the evidence presented to it.

One other problem with Petitioner's motion to supplement the record is its timing.  Both parties were given an adequate opportunity to brief this case prior to the issuance of the Proposal for Decision.  Any request to supplement the record should have been made at tht time.  See Shelton v. Aquilla, No. 133-R1-481, pp. 20-21 (Comm. Educ., June 1983).

Conclusions of Law

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The decision of the Board of Trustees of Frisco ISD to nonrenew Petitioner's employment as principal for the 1984-85 school year was supported by substantial evidence.

2. The nonrenewal decision was not arbitrary, capricious, or unlawful.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be DENIED.

SIGNED AND ENTERED this  14th  day of  February  , 1985.

________________________________

W. N. KIRBY, INTERIM
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