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DECISION OF THE COMMISSIONER
Statement of the Case
Kenneth Reynolds, Petitioner, appeals from the decision of the Board of Trustees of Forestburg Independent School District, Respondent, to not place him on level two of the career ladder for the 1984-85 school year.

A hearing was held on April 2, 1986 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner appeared and was represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  The school district appeared and was not represented by legal counsel.

On August 18, 1986 the Hearing Officer issued a Proposal for Decision recommending to the Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on September 9, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  During the 1984-85 school year, the school district had two administrators: Glen Morrison, the superintendent, and Barbara Robinson, principal at the district's only campus.  (Tr.  10-11, 23).

2.  The two administrators agreed that Ms.  Robinson would check the teacher's qualifications, and, when the selection criteria were established, Superintendent Morrison and Ms.  Robinson would proceed to see who had the highest scores.  (Tr.  11).

3.  A number of teachers requested placement on level two of the career ladder, including Petitioner.  (Tr.  12).

4.  On July 20, 1985, the Board of Trustees adopted a career ladder policy.  That policy reads, in part, as follows:

* * *

II.  Procedures for Selection for Level II Teachers for the 1984-85 School Year.

A. There will be a two member administrative committee.

B. This committee will then select two Level II Teachers to serve with them on the Career Ladder Committee.

* * *

IV.    Criteria for those eligible, after the probationary rule and after Advanced   Academic Training requirements.

A. Performance: The Teacher must receive an evaluation by their Principal in the preceding school year with no N or U notations.  One (1) point awarded for each "O" [Outstanding].

B. Education: The sum of five (5) points for a master's degree earned and on file before the close of the 1983-84 school year.

C. Experience: One (1) point awarded for each year of creditable experience to yield a sum varying from teacher to teacher.

D. In case of a tie, the teacher with the Masters Degree will be chosen above the Bachelors Degree.  In case there is still a tie, the teacher with the most experience will be considered first.

The committee further recommends that the trustees place only the top three teachers eligible on the Career Ladder at Level II for the 1983-84 school year only, since the funds available under the Career Ladder formula represents a total of 3 at $1500 each with the local district adding $300.

(Tr.  12-13; Pet.  Exs.  1 and 3).

5.  After the Board adopted the above policy, the superintendent and the principal discussed the personnel who had, according to the criteria in the policy, scored the highest.  Without first appointing any teachers to the career ladder committee, they selected three teachers, including Petitioner, for placement on level two of the career ladder.  (Tr.  14, 17-18, 24).

6.  The three individuals selected by the superintendent and the principal were notified of their selection.  (Tr.  14-15, 58).

7.  At the time the selections were made, the principal's resignation, effective the end of the 1984-85 school year, had taken effect.  (Tr.  19-21, 23).

8.  On July 28, 1985, the superintendent and Board of Trustees agreed to terms concerning the termination of the superintendent's contract.  (Pet.  Ex.  4).  Also at the Board meeting on July 28, the superintendent recommended the three teachers selected by him and the principal for level two of the career ladder.  The Board did not respond to this recommendation.  (Tr.  22).

9.  On August 10, 1985, the Board of Trustees voted to employ Hershel Strickland as superintendent and Hollis Adams as principal.  (Pet.  Ex.  5).  These two individuals were not aware that the previous superintendent had made recommendations concerning placement on the career ladder.  (Tr.  29).

10.  In the last week of August, Mr.  Adams and Mr.  Strickland met to form a career ladder committee.  (Tr.  29).

11.  Mr.  Strickland advised Mr.  Adams that he had discussed the district's criteria for level two placement with a representative of the Texas Education Agency and was told that certain things about the district's policy were not acceptable.  (Tr.  30).

12.  Pursuant to the instructions Mr.  Strickland stated he had received, he and Mr.  Adams selected one teacher to be a member of the career ladder committee.  (Tr.  30-31; Pet.  Ex.  12).

13.  The committee then reviewed the evaluations from the 1983-84 school year, and previous years as available, in determining the final two teachers to be placed on level two.  (Tr.  32-33); Pet.  Ex.  12).  They specifically compared the number of marks above and below "A" (Acceptable) on each evaluation.  (Tr.  37, 39).  The committee did not consider the category of "Experience" set out in the district's career ladder policy, because Mr.  Adams had been advised at a school at which he was taking graduate administrative courses that experience could not be used.  (Tr.  48-49).

14.  The committee had evaluations from Forestburg ISD on four of the five teachers who were eligible for level two placement.  Mr.  Strickland discussed the fifth teacher by telephone with representatives of that teacher's previous employing district.  According to Mr.  Strickland, that teacher was rated "Above Expectations" in all categories by the former district.  (Tr.  3536, 39).  Further, the teacher had previously been employed by Forestburg ISD, and there was no reason to believe the information received from the other district was wrong.  (Tr.  40).

15.  The career ladder committee had three evaluations of Petitioner from 1983-84 available to it for consideration.  (Tr.  41-42).  One evaluation, completed in the fall, was not considered, however, because it was marked on its face as a self-evaluation.  (Tr.  43; Pet.  Ex.  13).  Of the evaluations that were considered, one completed in December 1983 was signed by the evaluator, and the other, dated March 7, 1984, was unsigned.  (Tr.  43-44; Pet.  Exs.  2 and 10).

16.  Petitioner was placed lower on the list because of the unsigned evaluation, which contained two "N" (Needs Improvement) ratings: one in the category of "Rapport and control of group" and the other in the category of "Motivation." (Tr.  44; Pet.  Ex.  10).

17.  If only the signed evaluation from December had been considered, Petitoner would have ranked higher.  That evaluation contained sixteen ratings of "A" (Acceptable), five ratings (out of 21) of "C" (Commendable), and no rating of "O" (Outstanding).  (Tr.  45; Pet.  Ex.  2).

18.  As reflected in the Board of Trustees minutes of August 31, 1985, "Mr.  Strickland reported and gave the recommendation of Principal and Superintendent for the Career Ladder Program.  Therefore, placing Mrs.  Hamric, Mrs.  Hays and Mr.  Edwards on the level II teacher program." (Pet.  Ex.  7).

19.  On September 14, 1985, the Board voted to rescind the district's career ladder policy adopted July 20, 1985.  (Tr.  47; Pet.  Ex.  9).

20.  Although Petitioner alleges on appeal that the March 1984 evaluation was a self-evaluation and should not have been used by the selection committee, he did not advise either the committee or the Board of Trustees of that allegation prior to this appeal.  (Tr.  52).  The committee did not treat it as a self-evaluation because it was not identified on its face as a self-evaluation.  (Tr.  50, 54).

Discussion
Petitioner contends first that he had a vested property right in the salary supplement for level two from the moment the former superintendent tendered Petitioner's name to the school board on July 28, 1985.  However, the initial "selection" of Petitioner for level two of the career ladder was not made by a committee composed of administrators and teachers pursuant to Acts 1984, 68th Leg., 2nd C.S., p.  354, ch.  28, art.  III, part A, §5 (House Bill 72), or to the district's policy adopted July 20, 1985.  Nor was the superintendent's recommendation acted on by the Board of Trustees.  Under these circumstances, it cannot be concluded that Petitioner at any time had a property right to placement on level two.

Petitioner next contends that the school board acted arbitrarily and capriciously and in bad faith by denying his appeal of the decision of the "second" career ladder committee, because the committee adopted no stricter performance criteria and had no basis upon which to select other teachers over Petitioner, as evidenced by the selection of a teacher who had no evaluations at all on record in the district.  First, the committee did have criteria for basing their selections, as set forth in Finding of Fact No.  4.  Further, although the committee did not have an actual evaluation document in front of them concerning one teacher who was placed on level two, the committee did have comparable information on which to base its decision (Finding of Fact No.  14), and cannot be considered to have acted arbitrarily and capriciously or in bad faith for doing so.

The more significant issue raised by Petitioner is whether the committee followed the policy adopted by the Board of Trustees on July 20, 1985.  The policy required the selection of two teachers to the committee, and only one was selected.  Still, it is difficult to conclude that Petitioner was harmed by this error, because the policy also required that the teacher's evaluation for the preceding year have no "N" (Needs Improvement) or "U" (Unsatisfactory) notations.  As set forth in Finding of Fact No.  16, Petitioner's March 1984 evaluation contained two "N" notations.

Petitioner further asserts, however, that the March 1984 evaluation should not have been considered because it was a self-evaluation.  However, Petitioner himself was not able to testify unequivocally at hearing that it was a self-evaluation.  His testimony was, "I think this is a self evaluation." (Tr.  56-57).  He explained that the reason he thought so was that his name was typewritten at the top as "Kenneth J.  Reynolds," and that, when Mr.  Hamric evaluated him, he used Petitioner's nickname.  (Tr.  57, 59-60).  (Indeed, the December evaluation, which clearly indicates that Mr.  Hamric was the evaluator, identifies the teacher being evaluated as "Wassie Reynolds." Pet.  Ex.  2).  In addition, Petitioner did not recall receiving an evaluation from Mr.  Hamric in the spring.

Among the problems with Petitioner's contentions are the following:

1. He is not completely certain that the March 1984 evaluation was a self-evaluation;

2. It was not unreasonable for the career ladder committee, in the absence of anything on the face of the evaluation identifying it as a self-evaluation, to treat the evaluation as if it were not a self-evaluation; and

3. Petitioner did not allege at the local level that the March 1984 evaluation was a self-evaluation.

In short, even if a finding were made that the March evaluation, which effectively precluded Petitioner from placement on level two, was a self-evaluation, it could not be concluded that the career ladder committee acted arbitrarily and capriciously in treating it as if it were not.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner did not have a vested property right in the salary supplement for level two from the moment the former superintendent tendered his name to the Board of Trustees.

2.  The career ladder committee did not act arbitrarily and capriciously by having no criteria on which to base their selections, because it did, in fact, have criteria as set forth in the policy adopted by the Board of Trustees on July 20, 1985.

3.  The career ladder committee did not act arbitrarily and capriciously in considering information about a teacher new to the district which, according to Superintendent Strickland, he had received from the teacher's previous employing district.

4.  The career ladder committee's failure to strictly follow the policy adopted July 20, 1985 did not harm Petitioner, because, if that policy had been strictly followed, Petitioner would have been precluded from placement on level two pursuant to the requirement that his 1983-84 evaluations contain no "N" or "U" notations.

5.  It was not arbitrary and capricious for the career ladder committee and the Board of Trustees to rely on the March 1984 evaluation of Petitioner, because the evaluation was not identified as a self-evaluation, nor was either apprised by Petitioner of his assertion that it was a self-evaluation.

6.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 24th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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