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Statement of the Case
William Strater, Petitioner, appeals from two decisions of the Board of Trustees of Houston Independent School District, Respondent.  He complains that (1) he was required by his principal to attend in-service faculty meetings during his planning and preparation time, contrary to Tex.  Educ.  Code Ann.  §13.902 (Vernon Supp.  1984); and (2) he was required by his principal to produce lesson plans with nine items over and above the standardized lesson plans as provided for in Section 667.000 of Respondent's Administrative Procedures.

By agreement of the parties, the transcripts of the hearings conducted at the local level were submitted in lieu of conducting an evidentiary hearing before the State Commissioner of Education.  Petitioner is represented on appeal by George M.  Kirk, Jr., Attorney at Law, Houston, Texas.  Respondent is represented by Jeffrey J.  Horner, Attorney at Law, Houston, Texas.  The Hearing Officer appointed by the State Commissioner of Education is Mark W.  Robinett.

On November 6, 1986, the Hearing Officer issued a Proposal for Decision recommending that the State Commissioner of Education (1) DENY Petitioner's appeal concerning Lamar Elementary's lesson plans requirements; and (2) GRANT Petitioner's appeal concerning the requirement that he attend in-service meetings during his period for parent-teacher conferences, reviewing students' homework, and planning and preparation, and order Respondent to refrain from requiring its teachers to use that time for in-service meetings in the future.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On September 24, 1984, Petitioner filed a Grievance Report Form, which set forth the following grievance:

The principal has required Bill Strater at Lamar to attend meetings on Monday 17th of Sept., Friday Sept.  21, during his planning period[.]

The action requested by Petitioner was to "[r]equire planning and preparation time as specified by State law."

2.  On September 24, 1984, the grievance was disposed of by Petitioner's principal, Rebecca M.  Cazares, as follows:

House Bill 72 does require assistance to teachers in their planning and preparation for instruction of their students.  The persons conducting the cited meetings were assisting teachers in their planning and preparation.

Grievance denied.

3.  Petitioner referred the decision of Ms.  Cazares to Step 2.  On October 9, 1984, the grievance was disposed of at Step 2 by Clem Martinez, Deputy Superintendent, as follows:

I have reviewed the tape of the matter presented at the hearing of October 9, 1984 and conclude that House Bill 72, Section 13.902 does make provisions for the administration to hold inservices to assist staff members with planning and preparation.  The time in question was used for this purpose.  Sustain the principal.

4.  Petitioner referred the matter to Step 3.  A hearing committee conducted a hearing on January 21, 1985, and made a recommendation to the superintendent.  On January 23, 1985, the superintendent disposed of the grievance as follows:

Findings:

1.  Both parties agreed that the majority of the Lamar faculty determined the time of the faculty meetings to be 2:40 p.m.

2.  Faculty meetings were held to review the Campus Action Plan, to review Bilingual guidelines and procedures and to assist teachers in planning and preparing for instruction.

Based on these findings, there was no violation of TEC Section 13.902.  The decision [at Step 2] is sustained.  Grievance denied.

5.  Petitioner referred the matter to the next step (i.e., to the Board of Trustees).  A hearing was conducted on April 4, 1985, at which the Board received oral argument and considered the transcript made at Step 3.  At the conclusion of the hearing, the Board voted to deny Petitioner's grievance and sustain the prior decision.

6.  On September 24, 1984, Petitioner filed a separate grievance concerning Section 667.000 of the Houston ISD Administrative Procedures.  He set forth his grievance as follows:

The principal has required that the faculty at Lamar produce lesson plans with 9 items over and above the standardized lesson plans as provided for in policy.

The action requested by Petitioner was to "[r]equire lesson plans as specified in policy."

7.  At Step 1, the grievance was disposed of by Principal Cazares, on September 28, 1984, as follows:

The requested activities are within Board Policy 667.000.  See attached Board Policy.

Grievance denied.

8.  Petitioner referred the matter to Step 2.  At Step 2, the grievance was denied, on October 11, 1984, by Mr.  Martinez, accompanied by the following statement:

B. DISPOSITION BY DEPUTY SUPERINTENDENT/DEPT.  HEAD: October 11, 1984

During the 1983-84 school year Lamar Elementary conducted a school self-study, in accordance with a request from the Board of Education, to devise a plan to improve student performance.  The achievement of the students at Lamar Elementary was below theoretical grade placement.  The total school staff, including Mr.  William Strater, was afforded an opportunity to participate in that self-study.  At the conclusion of this self-study, May 1984, the teachers made recommendations including the monitoring of seven (7) items relating to student achievement on lesson plans.  These recommendations were incorporated on to the District's lesson plans and are within the District Policy 667.000 Lesson Plans.  Teachers are not being required to rewrite objectives and can use initials and numbers as a means of relating to objectives, activities and/or assignments, additional resources, essential learner outcomes, each grade level curriculum, special populations, alternative education, etc.  Notations relating to the Code of Student Conduct are to be recorded on a weekly basis rather than daily.  These staff-approved procedures were reviewed and agreed upon at the end of the last academic year, May 1984, and at the initial teacher meeting of August 1984.  Among the items recommended, the self-study included the recommendation for teachers to monitor their implementation of the plan through abbreviated notations on their individual lesson plans.  Mr.  William Strater has been a part of the teaching staff at Lamar during this process and was afforded the opportunity for input.  Mr.  Strater has been silent until now.  At the conclusion of this year, 1984-85, ITBS results will be compared with the previous years and conclusions will be drawn.  All actions implemented by the principal and staff are in accordance with the self-study.  Sustain the principal.

9.  Petitioner referred his grievance to Step 3, at which he was given a hearing before a hearing committee on January 16, 1985.  After receiving the committee's recommendation, the general superintendent disposed of the grievance, on January 21, 1985, as follows:

The principal has requested the teachers to document the action steps as listed on the school's Campus Action Plan in the weekly lesson plans.  The decision [of Mr.  Martinez] is sustained.  Grievance denied.

10.  Petitioner referred his grievance to the next step.  A hearing was conducted on April 4, 1985, at which the Board of Trustees received oral argument and considered the transcript made at Step 3.  The minutes of that hearing reflect, in pertinent part, the following:

*      *      *

Mr.  Morrison moved that the grievance be denied, and that the holding of the Superintendent et al, be sustained, seconded by Mrs.  Alexander.  He added that as he understood the grievance, the basis for filing was the addition of the extra codes at the top of the lesson plans.  He saw nothing in policy 667.000 that would preclude a principal from including those items, but rather that the action plans and other indications show that the principal was trying to comply with Board policy and the guidelines set by the Texas Education Agency.  Those voting for approval were Mrs.  Alexander, Mr.  Fendley, Mrs.  Mincberg, Mrs.  Morrison, Mrs.  Peiffer, and Ms.  Reyes.  Mr.  Henry, Mr.  Melton, and Mrs.  Spates were absent from the hearing.

11.  Section 667.000 of the Houston ISD Administrative Procedures reads, in pertinent part, as follows:

667.000 Lesson Plans
Every teacher is required to develop a written lesson plan weekly, reflecting daily activities in each subject to be taught.  Lesson plans should be available to the principal for review on a regular basis and for inspection by the administration upon request.

*      *      *

These forms must meet the approval of the Superintendent for Area Administration.  The form must include:

Objectives

Activities, and/or assignments

Additional resources needed, if any

Essential learner outcomes

Written lesson plans need not be limited to the space provided on the appropriate lesson plan sheet.

Guidelines for weekly lesson planning for District-wide use by HISD teachers and all area administrators are as follows:

a. HISD instructional objectives for each subject area and course will be briefly stated and/or numbered if appropriate.

Teachers will not be required to REwrite the objective after original entry on the weekly plan, but shall indicate objective by writing in "continuation of objective #___".

b. A variety of activities and resources will be selected as appropriate to the instructional objectives.

General guidelines for selecting activities and resources are provided in HISD subject area curriculum bulletins.

c. Daily activities and their sources will be indicated along with a brief description or example of each activity.

*      *      *

Discussion
1.  Mootness
In its brief, the school district suggests that Petitioner's appeal is moot, inasmuch as he has been transferred from Lamar Elementary, and his complaints concern only those actions allegedly taken against him at Lamar.  However, his appeal to the State Commissioner of Education is from actions taken not by his principal at Lamar, but by the Houston ISD Board of Trustees.  As long as he is employed by the district, he is subject to the rulings made by the Board of Trustees in connection with his grievances at Lamar, even if those rulings are not presently being used against him at the school to which he was transferred.  It is, therefore, concluded that his appeal from the decisions of the Board of Trustees is not moot.

2.  Lesson Plans
In his "Brief in Support of [His] Position on the Issue of Lesson Plans," Petitioner claims that, in accordance with Administrative Procedure No.  667.000, an approved lesson plan form was adopted and distributed to all schools in the district.  (See Admin.  Ex.  2).  He further asserts that, with the beginning of the 1984-85 school year, teachers at Lamar Elementary School were required to add nine additional categories of information to be recorded on the approved lesson form.  These categories included information related to the following areas:

1.  Code of Conduct;

2.  Systematic Vocabulary Drill;

3.  Vocabulary Builder;

4.  TABS Objective;

5.  Creative Writing; and

6.  Basic Terms Homework;

(a) Regular,

(b) Bilingual, and

(c) ESL.

Petitioner states in his brief that he does not urge that the additional information sought on the lesson plans has no educational value or purpose.  He does urge that it (1) is contrary to the purpose and use of a lesson plan; (2) violates board policy, which dictates the appropriate information to be included on a lesson plan; and (3) violates the mandate that teachers' paperwork be reduced.

Petitioner's first point is that the information being requested properly belongs on some form other than a lesson plan.  Even if this contention is correct, requiring teachers to place the desired information on a separate form - - rather than on an existing form - - would be a classic example of creating unnecessary paperwork.

Petitioner's second point is that Policy No.  667.000 has been misapplied.  However, a school board's interpretation of its own policy is part of the policy and should be considered controlling unless plainly erroneous or inconsistent with some statutory or regulatory provision.  See Spring Independent School Dist.  v.  Dillon, 683 S.W.2d 832, 841 (Tex.  Civ.  App.  - - Austin 1984, no writ); Towles v.  Midland ISD, No.  027-R1b-1083, p.  6 (Comm'r Educ., June 1984).  Nothing in the transcript presented to the State Commissioner of Education suggests that either fault exists in the Board's interpretation of Policy No.  667.000.

Petitioner's third point is that providing the desired information is contrary to 19 Tex.  Admin.  Code §145.2, in which the State Board of Education mandates the reduction of paperwork.  In its entirety, §145.2 reads as follows:

(a) The commissioner of education shall direct and work with the staff of the Central Education Agency to ensure that every effort is made to reduce the amount of paperwork required of local school districts and, in particular, of teachers.  Such efforts shall include, but need not be limited to, the following:

(1) a review of existing paperwork requirements in state and federal law and state and federal regulations, with recommendations for simplification and reduction of such requirements to the extent possible;

(2) attention to the paperwork implications of new rules and procedures; and

(3) provision of technical assistance to school districts to help them comply with necessary procedural and reporting requirements in ways which do not require extensive paperwork on the part of teachers.

(b) Local school districts shall make every effort to limit the number and length of written reports that teachers must prepare.

(c) As part of each regular accreditation monitoring visit, the Central Education Agency shall review school district paperwork-reduction efforts.

The Agency takes its responsibility to assist in the reduction of paperwork very seriously.  Local districts must be careful to ensure that teachers' time is used in the most efficient and instructionally beneficial manner possible.  In the present case, the additional material required was specifically related to a campus-wide effort to improve student performance.  Petitioner generally concedes in his brief that the information at issue is of educational value.  Nothing in the record indicates that this material was duplicative either of information already prepared by teachers or of information readily available from some source other than the classroom teacher.  In this case, the burden placed on the teacher of providing the additional material does not appear to be so significant as to outweigh the district's legitimate educational need for the information.  It is concluded, therefore, that the requirement at Lamar Elementary concerning the inclusion of the requested "additional" information does not violate the Agency's regulation concerning paperwork reduction.

3.  Planning and Preparation
Petitioner's other complaint concerns the construction of Tex.  Educ.  Code Ann.  §13.902 (Vernon Supp.  1984).  In its entirety, the statute reads as follows:

§13.902.  Planning and Preparation Time

Each teacher actively engaged in the instruction of children shall have at least one period of not less than 45 minutes within the seven-hour day for parent-teacher conferences, reviewing students' homework, and planning and preparation.  During that time, a teacher may not be required to participate in any other activity.

The school district supports its decision to conduct the challenged in-service in its brief as follows:

Lamar engaged in a Campus Action Plan to improve student performance.  Student achievement has dropped below theoretical grade levels at Lamar.  The administration at Lamar considered the training of teachers to be important in attaining greater student achievement.  In response to this need, the administration developed a series of in-services to assist teachers in the teaching of the children at Lamar.  (Local Transcript, p.  21).  The majority consensus of the Lamar faculty determined that these in-services should be held between 2:40 p.m.  and 3:15 p.m.  (Local Transcript, p.  32).  Conducting these in-services during this period allowed teachers to profit from the meetings at an earlier time and enabled them to return home before rush hour traffic.  These meetings involved matters pertaining to the assistance of teachers in parent/teacher conferencing techniques, planning and preparation in their various fields of discipline, and other areas.

The Petitioner apparently reads Section 13.902 as requiring an "enforced study hall" or "period of silence and solitude" for teachers.  Surely, the Legislature intended through this statute to enhance planning and preparation for teaching, improved performance in parent/teacher conferences, etc.  The in-services at Lamar were conducted with exactly those concerns in mind.  If the Lamar administration had scheduled faculty meetings or required meetings with administrators during this time period, then clearly the administration's position would have been contrary to the intent of Section 13.902.  In this situation, however, the meetings were scheduled to assist teachers in planning and preparation, parent/teacher conferencing, etc., for the purpose of enhancing student achievement.  For this reason, the in-services conducted by the Lamar administration were not held in violation of Section 13.902.

Throughout his presentation at Step 3 before the hearing committee, Petitioner stated that he was not arguing with the administration's contention that in-service meetings are helpful and a good idea.  (Tr.  7, 8, 26,61, 62).  What he objected to was holding the in-services during the time provided him by the legislature for parent-teacher conferences, reviewing students' homework, and planning and preparation.

The statute supports Petitioner's position.  The statute was enacted for the purpose of giving teachers time to engage in parent-teacher conferences, reviewing students' homework, and planning and preparation as the teacher, not the administration, deems best.  The statute clearly relieves the teacher of any duty during this period of time and prohibits the district and its administration from requiring the teacher to engage in any other activity the administration determines to be useful and important.

The school district argues that the purpose of the in-services was to train the teachers, to assist them in making the best use of the time allotted to them for parent-teacher conferences and planning and preparation in their various fields of discipline.  There is, however, a difference between being allowed time to actually conference with parents and being required to attend a meeting to learn how to conference with parents; there is a difference between actually planning and preparing for future class periods and attending training concerning how to plan and prepare; and there is a difference between grading students' work and attending an in-service concerning parent-teacher conferences and planning and preparation.

It is concluded that the in-services conducted at Lamar Elementary did not constitute periods "within the seven-hour school day for parent-teacher conferences, reviewing students' homework, and planning and preparation." Rather, they constituted what must be characterized as "other activities" in which Petitioner was required to participate.  As such, they were contrary to the letter and the spirit of §13.902.  Petitioner could not be required to attend the in-services no matter how many other teachers supported their being scheduled during his planning and preparation period, and no matter how congested the rush hour traffic in Houston might be.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's appeals are not moot.

2.  The lesson plan requirements of which Petitioner complains do not violate Administrative Policy No.  667.000.

3.  The lesson plan requirements of which Petitioner complains do not violate 19 Tex.  Admin.  Code §145.2 concerning efforts to reduce the paperwork of teachers.

4.  A requirement that teachers attend in-services during the forty-five minute period within the seven-hour school day for parent-teacher conferences, reviewing students' homework, and planning and preparation is contrary to §13.902 of the Education Code.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that (1) Petitioner's appeal concerning Lamar Elementary's lesson plans requirements be, and is hereby, DENIED; and (2) Petitioner's appeal concerning the requirements that he attend in-service meetings during his period for parent-teacher conference, reviewing students' homework, and planning and preparation be, and is hereby, GRANTED.

IT IS FURTHER ORDERED that Respondent refrain from requiring its teachers to use such time for in-service meetings in the future.

SIGNED AND ENTERED the 31st day of July, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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