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DECISION OF THE COMMISSIONER
Statement of the Case
Elizabeth Ann Knudsen, Petitioner, brings this appeal from an alleged action of the Board of Trustees of the Spring Branch.  Independent School District (SBISD), Respondent, affirming its administration's disallowance of Petitioner's written excuse for absence.  A preliminary hearing was held on March 29, 1982, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education The preliminary hearing was convened for the limited purpose of determining whether Petitioner has properly exhausted all administrative remedies prior to appealing to the State Commissioner of Education.

Petitioner appeared by next Friend and parent, Dr.  Christian W.  Knudsen.  Respondent was represented by Mr.  Jeffrey A.  Davis, Attorney at Law, Houston, Texas.

I have tend the record of this appeal and issue this decision in lieu of a proposal for decision pursuant to the provisions of Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

On or about January 15, 1982, Petitioner absented herself from school.  The following day Petitioner presented herself at school and presented a written absence excuse executed by her mother citing illness as the cause of the absence.  Respondent's administrative representatives declined to honor Petitioner's excuse and recorded Petitioner's absence as an unexcused absence.

The precise nature of the events occurring on or after January 15, 1982 are, for the most part, immaterial to this limited proceeding.  It is relevant that Petitioner caused the matter to be brought before Respondent's Board of Trustees at a regularly scheduled meeting.  On February 19, 1982, Respondent's superintendent, Mr.  Benry Wheeler, posted a letter to Petitioner's father advising, in essence, that the Board has takes no action involving Petitioner's dispute.  Thereafter, Petitioner filed his appeal before the State Commissioner of Education.

?? to plead his dispute before the Board, the evidence adduced fails to establish that all parties perceived the presentation as a formal appeal.  Although Dr.  Knudsen testified that it was his intention to formally appeal to the Board, it is apparent that Dr.  Knudsen's appearance was interpreted and treated as a mere audience.  The record does not reflect that the Board intentionally acted to deny Petitioner a proper nearing.  Moreover, there is no evidence to indicate that Petitioner could not receive an impartial hearing before Respondent's Board of Trustees.

Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  The matters of dispute in this appeal have not been properly presented for resolution to Respondent's Board of Trustees.

2.  Petitioner has, therefore, failed to exhaust local remedies before appealing to the State Commissioner of Education.

3.  No evidence was adduced establishing that Petitioner cannot receive a fair and impartial hearing before Respondent's Board of Trustees.

4.  No evidence was adduced establishing a lack of diligence or good faith on the part of either party.

O R D E R
After due consideration to the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be DISMISSED WITHOUT PREJUDICE due to want of jurisdiction; and

IT IS FURTHER ORDERED that Respondent cause a hearing to be convened as soon as is practicable regarding Petitioner's grievance.

SIGNED AND ENTERED this 21st day of MAY, 1982.

___________________________

RAYMON L.  BYNUM
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