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DECISION OF THE COMMISSIONER
Statement of the Case
Berta Palacios, Petitioner, appeals a decision of the Valley View Independent School District (VVISD) Board of Trustees, denying Petitioner's claim for assignment to additional duties and for $1,500 supplemental salary for performance of such duties.  At VVISD, assignment to the `extended day program' allowed teachers to earn the salary supplement.

The appeal was heard on April 5, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner appeared represented by Bob Benton of O'Leary, Sanchez and Benton, Attorneys at Law, Brownsville, Texas.  Respondent appeared represented by David D.  Reyes, Attorney at Law, McAllen, Texas.

On July 8, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records indicate that a copy of the Proposal for Decision was received by all parties.  Exceptions to the proposal were filed on August 19, 1983.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  Petitioner has been employed as a classroom teacher by Respondent for 17 or 18 years, most recently for the 1981-82 scholastic year under the terms of a written contract dated May 30, 1981, bearing the signature of Petitioner and Respondent's Board of Trustees.  (Tr.  9.)

2.  The written employment contract between Petitioner and Respondent's Board of Trustees specifies an annual salary of $18,440, pay grade 8, step 12; and $200 local increment if fully certified by August 31, 1981.  (See Pet.  Ex.  1.)

3.  Petitioner was paid the sums specified in the employment contract dated May 30, 1981 for teaching services provided to Respondent during the 1981-82 scholastic year.  (Tr.  56.)

4.  On May 11, 1981, prior to tendering the written contract for Petitioner's approval, Homer Garcia advised Petitioner by letter that a decision had not been made about the extended day program for budgetary reasons.  (Pet.  Ex.  2).

5.  Petitioner testified that Homer Garcia, Respondent's Chief Administrator, and Abel Munoz, Principal, orally advised her that she would be assigned to the extended day program, for which she would receive a supplemental salary.  This oral statement is alleged to have been given on several occasions between March and September 1981.  (Tr.  14, 17, 20, 26.)

6.  Homer Garcia and Abel Munoz each deny in their testimony that they made such a statement.  (Tr.  37, 38, 54.)

7.  Petitioner asserts that the employment contract would not have been accepted by her without the supplemental salary, due to the availability of other teaching positions in neighboring school districts.  (Tr.  14.)

8.  On August 30, 1981, during teacher in-service sessions, Petitioner was provided a document entitled "Monthly Payroll Information Record," which stated that her salary would be $18,440 for 183 days.  This notice also stated that she would receive an additional $1,500 for 150 days as "Extended Day Salary." (Pet.  Ex.  3.)

9.  Petitioner testified that in each of the five preceding years her salary was not that stated in the employment contract; rather it was the amount specified in the Monthly Payroll Information Record.  In each of the five preceding years, Petitioner had participated in the Extended Day Program and had received a salary supplement.  (Tr.  17-18.)

10.  Petitioner testified that she understood that she would be team teaching and/or participating in the Extended Day Program until September 1981.  (Tr.  27.)

11.  Respondent's Board of Trustees, after a hearing on this matter, advised Petitioner on December 15, 1981, that her request for additional pay and/or assignment was denied.

Discussion
To decide this appeal, it will be necessary to determine whether or not Petitioner's employment contract can be reformed or modified by evidence of facts extrinsic to the contract itself or, in the alternative, whether or not the evidence of extrinsic facts is sufficient to create a separate or additional employment contract.

The general rule of contract law is:

[W]here there is no evidence of fraud or overreaching by the parties, the courts will not reconstruct a contract where it speaks for itself.

Graham Const.  Co.  v.  Walker Process Equipment, Inc., 422 S.W.2d 478, 483 (Tex.  Civ.  App.  - - Corpus Christi, 1967, writ ref'd n.r.e.).  (Pet.  Ex.  1).  Petitioner does allege that the contract was executed by fraud, accident, or mistake.  However, these allegations are not supported by proof and are contradictory to the Petitioner's testimony.  The evidence shows that when Petitioner executed this contract, she understood from the notice dated May 11, 1981 (Pet.  Ex.  2) and from her conversations with Homer Garcia, that her participation in the Extended Day Program was unresolved and subject to the future availability of funds.  (Tr.  12, 13, 14, 25).  This testimony shows that the employment terms offered were accepted with the matter of additional pay and/or services postponed.

Therefore, the issue arises as to whether events or facts extrinsic to the contract created a second contract between the parties.  Evidence of oral assurances and promises, if sufficient, could create a separate contract as to the Extended Day Salary for which the additional salary was to be paid.  The assurances and promises made by either Homer Garcia or Abel Munoz, even if Petitioner's version is totally accurate, cannot serve to create a contract or agreement to hire between Petitioner and the Board of Trustees.  The creation of an employment relationship between a teacher and an independent school district can only be accomplished by the Board of Trustees exercising its authority vested by statute.  Tex.  Educ.  Code Ann.  §§23.26(b), 23.28(a) (Vernon 1972).  The recommendation of a superintendent, even when consistently followed in established practice, does not limit the exclusive right and sole authority of the board of trustees to appoint or employ teachers.  Pena v.  Rio Grande City CISD, 616 S.W.2d 658 (Tex.  Civ.  App.  - - Eastland 1981, no writ).  The trustees of VVISD, exercising their exclusive authority, considered this matter at a subsequent hearing and declined Petitioner's request.

Remaining is the document that Petitioner received on August 20, 1981 that noted that she would be paid the $1,500 annual salary supplement.  (Pet.  Ex.  3.) Petitioner argues that this document places this appeal within the principle stated in Lorenzo Jasso v.  Asherton ISD, Docket No.  167-R7-879 (Decision of the Commissioner, October 1982.) That decision sets forth the Texas law applicable to the reformation of a contract by extrinsic writings or the use of several writings to construct a single agreement.  All of the written instruments, whether executed contemporaneously or at different times, that are a necessary part of the same transaction and without one of which the transaction is incomplete will be read together although they do not expressly refer to each other.  See also Board of Ins.  Com'rs, et al.  v.  Great Southern Life Ins.  Co., et al., 239 S.W.2d 803, 809 (Tex.  1951).  This appeal, however, does not raise the essential issue in Jasso.  In Jasso, the questioned employment contract itself required reference to extrinsic writings to establish the most vital part of any contract, consideration.  Here the consideration is stated in the contract in clear and unambiguous terms.  Also, in Jasso, the additional documents were executed by the parties.  The notice in evidence here is not in such form that requires execution by the parties, nor was it executed by either party.  Finally, in Jasso, the employee fully performed the obligations contemplated by the employment contract.  In this appeal, Petitioner has likewise performed her contractual obligations, but has not performed any additional services to justify a claim for additional salary.  In short, the evidence is insufficient to establish that Respondent reformed or modified the terms of Petitioner's employment contract.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The employment contract made between Petitioner and Respondent requires payment of $18,440 per year, plus $200 for teaching services rendered during the 1981-82 scholastic year.

2.  The sum of extrinsic evidence received fails to establish modification of the employment contract, and fails to establish a separate or additional employment contract.

3.  The decision by Respondent to deny Petitioner's request for additional work assignment or additional salary is, in all things, lawful.

4.  Petitioner's appeal should be denied.

O R D E R
After due consideration of all evidence, matters of record, matters of official notice, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the 19th day of Sept., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 19th day of September, 1983 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the 11th day of FEBRUARY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 14th day of APRIL, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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