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Statement of the Case

The Board of Trustees of the Beaumont Independent School District (BISD), Petitioner, brings this appeal from an order of the Commissioners Court of Jefferson County, Texas, wherein the Court granted a petition filed by the Windsor Park Petitioners, Respondents, detaching an area of approximately 1,735 acres from BISD and annexing that territory to Hamshire-Fannett Independent School District (HFISD).  A preliminary hearing for the purpose of receiving stipulations and narrowing the issues in controversy was conducted on September 6, 1984, before Susan G. Morrison, the Hearing Officer originally appointed by the State Commissioner of Education.  Upon the withdrawal of Ms. Morrison, Robert L. Howell was appointed Hearing Officer in her stead.

A hearing on appeal was conducted on December 6, 1984.  Petitioner was represented by Mr. Tanner T. Hunt, Attorney at Law, Beaumont, Texas.  Respondents were represented by Ms. Mary Ellen Blade, Attorney at Law, Beaumont, Texas.

On April 19, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that the Petition for Detachment and Annexation be granted and the decision of the Commissioners Court of Jefferson County, Texas be affirmed.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on May 20, 1985.  Respondents' Reply to the exceptions was filed on June 13, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. The parties have stipulated to the following:

A. The petition for detachment and annexation, hereinafter referred to as "the petition," was duly presented to the Commissioners Court of Jefferson County, Texas and was signed by all of the registered voters residing in the territory proposed to be detached and annexed, hereinafter referred to as "the territory."

B. The petition was approved by majority vote by the HFISD Board of Trustees.  The BISD Board of Trustees opposes the petition.

C. The territory consists of approximately 1,735 acres of land and is described in the petition by metes and bounds.

D. The proposed detachment of the territory from BISD would not reduce BISD to an area of less than nine (9) square miles.

E. The value of the taxable property in BISD for the 1983 tax year was $3,163,731.555.00.  The value of the taxable property in HFISD for the same period was $496,258,951.00.

F. The current outstanding bonded indebtedness of BISD is $4,976,904.12.

G. The value of all property in the territory is $1,839,440.00.

H. The ratio of the value of the taxable property in the territory to the value of the taxable property in BISD is .00100341.

I. The only issue presented by this appeal is whether the proposed detachment and annexation would have a negative social, economic, or educational effect that would warrant the denial of the petition.

(Tr. 6-7; Also see transcript of the Pre-hearing Conference of September 6, 1984, pp. 4-8).

2. On April 16, 1984, the Commissioners Court of Jefferson County, Texas entered Findings of Fact and Conclusions of Law and rendered an order approving the detachment and annexation as requested in the petition.  (See Pet. for Rev., par. 4).

3. The scholastic population of BISD is approximately 20,551 compared to a population of approximately 1,500 scholastics attending HFISD.  (Tr. 25, 52-53).

4. BISD offers a more diverse and comprehensive curriculum and selection of extra-curricular activities than does HFISD.  (Tr. 26-32, 38-39, 59, 58-79).

5. Of the families residing in the territory, only the Ray Gallier family is opposed to the petition.  Gallier, who is not a qualified voter, has his children enrolled at BISD, where Mrs. Gallier is employed.  (Tr. 46, 100, 108, 143).  There are presently 12 scholastics residing in the territory, ten of which attend HFISD as transfer students.  Only the two children from the Gallier household attend BISD.  Should the petition be approved, the Gallier household would enjoy special status at BISD as a result of Mrs. Gallier's employment, exempting the Gallier family from required tuition charges.  (Tr. 110).

6. The configuration and size of the territory was determined by drawing its boundary along two commonly known roadways in order that all persons residing in the area could quickly and easily determine the district of their residence.  (Tr. 157-60).

Discussion

The parties have stipulated that the petition comports with the procedural requirements of Tex. Educ. Code Ann. §19.022 (Vernon Supp. 1984), and that the only remaining issue is whether there are social, economic, and educational considerations that would warrant the denial of the requested detachment and annexation.

Petitioner presented considerable evidence which established conclusively that BISD has an extremely broad and diversified curriculum and offers a wide range of elective studies not generally available at smaller school districts.  The record also reflects that the same considerations provide students at BISD with a larger selection of extra-curricular activities in which to participate.  Unquestionably, BISD is superior to HFISD in these areas and the citizens and faculty of BISD may be justifiably proud of their school district.  This is not to say that HFISD is, by comparison, an academically undesirable or inferior school district.  To the contrary, all the testimony and evidence depicts HFISD favorably and there is absolutely no evidence indicating that the students of HFISD receive anything less than excellent educational opportunities.

Obviously, the scope and diversity of curriculum and extra-curricular activities may not dictate the resolution of a disputed proposal for detachment and annexation.  If such were the case, appeals of this nature might be easily resolved by comparing the relative size and wealth of the school districts involved and it is extremely doubtful that the smaller and less endowed of the two could ever prevail.  Instead, curriculum and extra-curricular opportunities are merely factors among many to be assessed in determining the wisdom of a proposed detachment and annexation.  In the appeal at bar, these elements are entitled to little weight since there are no scholastics residing in the area who would be precluded from attending the school district of their choice should the petition be granted.

The Galliers' opposition to the petition is hardly surprising in light of Mrs. Gallier's employment at BISD.  Aside from employee loyalty, there is the obvious logistical convenience of having one's children attend school near the place of one's employment.  Moreover, should the petition be granted the Gallier children would be permitted to attend BISD, as they always have, without subjecting the family to tuition charges.  In short, the only scholastics residing in the territory whose family is in opposition to the petition would be completely unaffected if the petition were granted.

Petitioner also introduced evidence of the cultural and racial diversity of BISD, indicating that such social interaction is of benefit in preparing children to cope with life in a mixed society.  While there may be merit to this contention, such factors are not deemed significant to the particular dispute at bar.

During his testimony, Petitioner's superintendent of schools opined that the amount of land sought to be detached from BISD was disproportionate and unreasonable when compared to the number of people and scholastics residing in the territory.  Although the size of the tract of land involved in a detachment and annexation proceeding is certainly a relevant and material consideration, Petitioner offered nothing in this regard aside from its superintendent's bare conclusion.  Mere opinion is of little persuasion without supporting reasons and evidence.  Moreover, Respondents adduced a logical and reasonable explanation for determining the territory, explaining that drawing the boundaries along familiar roadways would preclude confusion regarding the precise location of the district.

In reality, Petitioner's opposition to the petition is founded on the principle of territorial imperative.  Simply stated, the totality of the evidence adduced indicates that BISD's principle concern is the loss of a portion of its holdings.  In his opening statement, Petitioner's counsel clearly stated these concerns by citing the recent loss of some of BISD's territory in a previous unrelated detachment proceeding.  It was further stated that Petitioner was aware of similar plans by other factions along Petitioner's boundaries.  Petitioner opines that granting the petition at bar would have the affect of encouraging such activities.  While Petitioner's reluctance to lose part of its territory to detachment proceedings is certainly understandable, the legislature, through the enactment of §19.022, has deemed it proper to provide the citizens of Texas with that vehicle in which to change their residences.  In that context, Petitioner's concerns regarding the integrity of its boundaries is not a valid reason for denying an otherwise meritorious petition for detachment and annexation.  Canyon ISD v. Randall County Commissioners Court, TEA Docket No. 014-R6-1080 (Comm. Educ., June 1983).

Exceptions to the Proposal

In its exceptions to the Hearing Officer's Proposal for Decision, Beaumont ISD argues that the amount of land detached and annexed is excessive, because it includes 1300 - 1400 acres not owned by the Windsor Drive Petitioners.  In support of this contention, the school district cites Midland ISD v. Ector County Commissioners Court, No. 066-R6-283 (Comm. Educ., Jan. 1984).

This issue, however, was not raised before the Commissioners Court of Jefferson County.  Although the hearing before the Commissioner of Education is de novo, and evidence on the issues is received anew, a party may not raise a new issue before the Commissioner without first obtaining or attempting to obtain a decision on that issue from the authority whose decision is being appealed.  See Leftwich v. Harlingen ISD, No. 172-R1b-782, p. 17 (Comm. Educ., Dec. 1983).

Further, the issue was not raised in the Petition for Review or tried by consent at the hearing in this matter.  No evidence was introduced at hearing which would have led either Respondent or the Hearing Officer to believe that the school district's concern was with the fact that the area was larger than was reasonably necessary to effect the detachment and annexation of the area in which Respondents reside.

For these reasons, the issue will not now be considered for the first time at this stage of the proceedings.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Petition for Detachment and Annexation comports, in all respects, to the procedural requirements of Tex. Educ. Code Ann. §19.022 (Vernon Supp. 1984).

2. Petitioner has failed to adduce evidence of negative social, economic, or educational affects that would result from the proposed detachment and annexation and that would warrant the denial of the petition.

3. The Petition for Detachment and Annexation should be GRANTED and the decision of the Commissioners Court of Jefferson County, Texas should be AFFIRMED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the Petition for Detachment and Annexation filed by Beaumont ISD be GRANTED and the decision of the Commissioners Court of Jefferson County, Texas be, and is hereby, AFFIRMED.

SIGNED AND ENTERED this  16th  day of  July  , 1985.

________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  9th  day of  October  , 1985.

_______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION

1
-9-

#150-R6-684


