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Statement of the Case
Patricia M.  Door, Petitioner, brings this appeal from an action of the Board of Trustees of Hardin-Jefferson Independent School District (HJISD), Respondent, to nonrenew her teaching contract for the 1981-82 school year.

The appeal was heard on August 2 and 3, 1982 before F.  Patrick Whelan, the hearing officer appointed by the Commissioner of Education.  Subsequently, Susan M.  Hunter was appointed hearing officer for the purpose of preparing a Proposal for Decision and such other documents as may be necessary in this case.  Petitioner is represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Floyd Landry, Attorney at Law, Beaumont, Texas.

On July 1, 1983, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records indicate that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

The Issues
Petitioner alleges that she was led to believe she would have a contract for the 1981-82 school year by 1) the high school principal's recommendation to the board that she be given a two-year contract and 2) a memorandum and accompanying contract form she received on May 7, 1981 from Respondent's Director of Instruction.  Petitioner claims that, therefore, Respondent is estopped from denying that a contract exists between the parties.  (Petitioner's Bill of Particulars, Paragraphs 11, 12, and 14).

Petitioner also alleges that her nonrenewal "was the direct result of oral expressions made by Petitioner in a sincere but futile attempt to secure a better teaching environment for herself and her students," in violation of her First Amendment rights.  (Petitioner's Bill of Particulars, Paragraph 13).

The Evidence
1.  Contract
By means of an evaluation dated March 1, 1981, the high school principal, Ron Miller, recommended that Petitioner's contract be renewed for two years.  (Pet.  Ex.  6).  At the March Board meeting, consideration of Petitioner's contract was postponed until May.  (Resp.  Ex.  2).  On May 7, 1981, Petitioner received a letter, dated May 5, 1981, from Rod Hill, Respondent's director of instruction, which stated:

If you wish to be considered for a contract on May 11, 1981, please sign the enclosed forms and return them to the central office as soon as possible.  (Resp.  Ex.  7).

A contract form was enclosed with the letter.  (Tr.  2: 193).  Petitioner signed and returned the form on the same day she received it.  (Tr.  2: 211).  The contract form stated, in pertinent part:

You are herewith notified that you have been selected as teacher in this district for the school year(s) 1981-82.

* * *

[T]he signatures of the President and Secretary of the Board of Trustees obligate the Board to pay you for your services as stipulated.

The contract form was not signed by the President or the Secretary of the Board.  (Pet.  Ex.  9).

The testimony of the witnesses, relevant to the contract form was as follows:

Rod Hill testified that, due to rumors that Petitioner was discontent and was applying with other districts, he sent the note and contract form to her in order to confirm that she was still interested in working for the district so he would know whether to include consideration of her contract on the Board's May agenda.  (Tr.  2: 066).  Mr.  Hill also testified that he was without authority to contract on behalf of Respondent.  (Tr.  2: 074).  However, he also agreed that teachers who were familiar with the district's custom of sending contract forms out only after the Board had voted to offer a teacher a contract would believe they had a valid contract with the Board if they signed and returned a contract form promptly.  (Tr.  2: 078-79).

Petitioner likewise testified that by custom the timely return of a contract by a teacher meant that the teacher had a contract.  (Tr.  2: 209-10).  Petitioner said that it was her understanding that she had been renewed and that she had a binding, valid contract.  (Tr.  2: 210-11).  However, Petitioner also testified that, when she received Mr.  Hill's letter, she knew her contract had to go before the Board for review and that she would not be considered for renewal by the Board until May 11.  (Tr.  2: 194-95).  Furthermore, Petitioner knew that consideration of her contract had been delayed to give her an opportunity to improve her punctuality and that the Board would be reviewing her punctuality record at the May 11 meeting.  (Tr.  2: 163, 194-95).

2.  First Amendment
a.  Petitioner's Complaints
(1) Petitioner's testimony
Petitioner testified that she went to see the superintendent, Mr.  Billings, in November and December of 1980.  (Tr.  2: 146-47).  She stated that she talked to him about the following: (a) the poor conditions of the room in which she taught at the high school, including the need for a door for security, the lack of heating, and the presence of carbon monoxide from tractors which were parked in the same building; (b) her travel expenses attributable to commuting between two schools; (c) the abusive manner in which some high school students outside her class spoke to and treated her; and (d) the fact that students disturbed her class by using the adjoining weight room without supervision or authorization.  (Tr.  2: 156-61).

At other times, Petitioner talked separately to the superintendent, her principal, and the director of instruction, about problems with the condition of her classroom and student behavior.  (Tr.  2: 147-49, 152-54).  However, she never personally informed the Board about the problems, and she has no knowledge that either the superintendent or the principal passed on her complaints to the Board.  (Tr.  2: 180, 183, 185).

(2) The administrations' testimony
The principal testified that Petitioner had talked to him about the fact that art work in her room at times disappeared or was damaged and about the accessibility of the adjoining weight room to unsupervised students (Tr.  1: 022-23), but that he did not talk to either the superintendent or the Board about Petitioner's complaints.  (Tr.  1: 031, 037).

The superintendent testified that he had discussed travel expenses and "the art room situation" with Petitioner.  (Tr.  1: 163).  He also testified that he probably told the Board about the improvements Petitioner wanted made in the art facility.  (Tr.  1: 176).

Rod Hill testified that Petitioner talked to him about problems with students using the weight room and the need for a door.  (Tr.  2: 076-77).

b.  Principal Miller's evaluation
Principal Miller recommended Petitioner for a two-year contract in his evaluation of her dated March 1, 1981.  However, he also made the following comments:

I have three concerns regarding Pat Door: (1) Habitually tardy (late) to school; (2) Excessive absences; (3) Negative attitude toward education in general.  Mrs.  Door is a good art teacher; has some problems with staff relationships.  (Pet.  Ex.  6).

The testimony regarding the concerns enumerated by Principal Miller in his evaluation of Petitioner was as follows:

(1) Tardiness
Principal Miller testified that Petitioner was never late to class, which began at 8:30 a.m.  (Tr.  1: 071-72).  However, he had two conferences with Petitioner concerning her failure to arrive at school consistently by 8:00 a.m., the time established by policy at which the teacher's workday began.  (Resp.  Ex.  5).  Principal Miller testified that the first such conference was in the middle of the year, which, he said, was about the same time Petitioner began complaining about her room.  (Tr.  1: 057-59).

Petitioner testified that the first conference was in December, after her visits to Superintendent Billings.  (Tr.  2: 146-47).  Also, in mid-December, after she had visited the superintendent, Principal Miller began to keep a record of the times Petitioner arrived late.  Petitioner also testified that she had been punctual that year through mid-November, because she had morning duty for that portion of the year.  (Pet.  Ex.  2).

According to both Principal Miller and Petitioner, Petitioner's punctuality was discussed for a second time in March, after that month's Board meeting.  (Tr.  1: 061, 2: 163).  At that time, the principal told Petitioner that he had been instructed by the Board to inform her that her contract had not yet been renewed because the Board members were concerned about her puncuality and that her contractual status would be reviewed in May.  (Tr.  1: 061, 2: 163).  Principal Miller testified that he suggested to Petitioner that she "try to be precise on getting to work on time" because "the Board was very concerned about it." (Tr.  1: 061).  Petitioner testified that Principal Miller told her that the Board wanted to see improvement; that he wanted to be able to tell the Board that she had improved; and that arriving between 8:00 and 8:10 would be acceptable to him.  (Tr.  2: 163-64).

After the meeting, Petitioner always arrived prior to 8:10, except on the last day of the school year.  On that day, she arrived at 8:30 according to the sign-in sheet.  (Pet.  Ex.  5).  Petitioner questioned the accuracy of the time recorded on that date, however.  She testified that she could not remember why she would have been late that day, because she "never let down." (Tr.  2, 195).

Superintendent Billings testified that Petitioner's tardiness was a long-standing problem and that he had been negligent in not recommending nonrenewal.  (Tr.  1: 152, 161).

Although Principal Miller acknowledged that he did not note a tardiness problem on any other teacher's evaluation (Tr.  1: 075), the parties stipulated that other teachers with worse punctuality records than Petitioner were renewed.  (Tr.  1: 142).

(2) Excessive absences
No evidence was offered in regard to absences.

(3) Negative attitude toward education
Principal Miller explained that, by the above statement, he meant that, in his opinion, Petitioner was not equally concerned about all of her students.  (Tr.  1: 092).  The superintendent and Sally Smith, a fellow teacher, both testified that Petitioner does not have a negative attitude toward education.  (Tr.  1: 193-94, 2: 083-84).

(4) Problems with staff relationships
The only specific staff relationship problem to which Principal Miller testified concerned the fact that Petitioner went directly to coaches about unsupervised students using the weight room adjacent to the art room instead of coming to him.  (Tr.  1: 107).  The superintendent and Sally Smith both testified that Petitioner did not have problems with staff relationships.  (Tr.  1: 162, 2: 084).

3.  The Board Meeting
Principal Miller testified that the only thing he was asked about at the board meeting in March was Petitioner's punctuality.  (Tr.  1: 039).  According to the principal and the superintendent, the superintendent told the board that Petitioner's punctuality problem had existed before under different principals and that the problem had not been corrected.  (Tr.  1: 041, 170-71).  Rod Hill merely recalled that Petitioner's history of tardiness was discussed at the meeting.  (Tr.  2: 048-49).  However, Kenneth Pelt, a Board member, testified that the Board reviewed the 1980-81 period only and that he did not remember a discussion of Petitioner's prior history of tardiness at the meeting although he was aware the problem had existed in previous years.  (Tr.  2: 112-13, 116).

In May, according to Principal Miller, the board asked him if Petitioner was still having problems "arriving at work on time" (Tr.  1: 046), but did not ask about his comments concerning Petitioner's attitude (Tr.  1: 101) or staff relationship problems (Tr.  1: 114).  The principal testified that he told the Board that Petitioner had improved.  (Tr.  1: 143).  According to Superintendent Billings and Rod Hill, what the principal had told the Board was that Petitioner had temporarily improved after the March meeting (Tr.  1: 180, 2:055).

Board member Pelt testified that neither the allegation of a negative attitude or of staff relationship problems played any role in the Board's decision.  (Tr.  2: 112).  He said that he was not aware of any complaints made by Petitioner (Tr.  2: 136), and that her tardiness was his only consideration.  (Tr.  2: 120, 136).  He also said that the Board had wanted to see excellent improvement (Tr.  2: 128) and that arriving anytime after 8:00, even once, was too often.  (Tr.  2: 122, 129).

Discussion
1.  Estoppel
Petitioner claims that Respondent is estopped from denying that a contract for the 1981-82 school year existed between the parties, because Principal Miller's recommendation for a two-year contract and the memorandum and accompanying contract form she received on May 7, 1981 from Rod Hill led her to believe she would have a contract.

However, estoppel is a defensive theory and does not create a contract right that does not otherwise exist.  Sun Oil Co.  (Delaware) v.  Madeley, 626 S.W.2d 726, 734 (Tex.  1981).  Its function is to preserve rights, and not to bring into being a cause of action.  Southland Life Ins.  Co.  v.  Vela, 217 S.W.  2d 660, 663 (Tex.  1949).

Clearly, a contract for the 1981-82 school year never existed between the parties.  Although Petitioner's signature on the contract form indicates her agreement to be bound by its terms, the Board of Trustees never voted to contract with Petitioner for the 1981-82 school year nor did any Board member sign the contract.  Furthermore, any reliance upon the principal's recommendation or the memorandum from Rod Hill as guarantees of future employment is unreasonable.  The board was, of course, free to not follow the principal's recommendation.  Furthermore, the memorandum requested Petitioner to sign the contract form in order to be considered for a contract and, although it stated it was notice of re-election, the terms of the contract itself required the signatures of the President and Secretary of the board to render it effective.  Although Petitioner said she thought she had a contract when she signed the form, the memorandum did not contain any statement that could be construed as an offer of employment for the 1981-82 year.

Furthermore, Petitioner also said that she knew the Board was to consider her for contract at its May meeting.  It is difficult to imagine why Petitioner thought she was hired when she signed the contract form on May 7 when she knew the matter was not scheduled to come before the board until May 11, as stated in Rod Hill's memorandum.

2.  First Amendment
Initially, Petitioner's burden on this issue was to show that her complaints were a substantial, or motivating, factor in the board's decision not to rehire her.  Mt.  Healthy v.  Doyle, 429 U.S.  274, 287 (1977).  The evidence presented fails to show any causal connection between Petitioner's complaints to members of the administration and the decision by the board not to renew Petitioner's contract.  For example, there is no evidence that Principal Miller was motivated by Petitioner's visit to the superintendent to begin a record of the dates on which Petitioner was late.  In fact, the evidence indicates that he had no reason until mid-November, at the earliest, to make such a record, since Petitioner was punctual until that time.  Furthermore, assuming the administration's actions were taken in reaction to Petitioner's complaints, there is no evidence that the Board was motivated by any unconstitutional consideration.  In spite of the fact that other teachers were also late, there is no evidence to contradict the testifying Board member's assertion that the decision to nonrenew was based solely on Petitioner's failure to arrive at school by 8:00 every day.  Furthermore, the only Board member who testified said he was unaware of Petitioner's complaints.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent took no action which would have led a reasonable person to believe that Petitioner's contract would be renewed for the 1981-82 school year.

2.  The Board of Trustees was not motivated by the fact that Petitioner had engaged in constitutionally protected conduct in making its decision not to renew her contract for the 1981-82 school year.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent is not estopped, on the basis of Principal Miller's recommendation and Rod Hill's memorandum of May 5, 1981 to Petitioner, from denying that a contract existed between the parties for the 1981-82 year.

2.  Petitioner's First Amendment rights were not violated by the decision of the HJISD Board of Trustees to nonrenew her contract.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 7th day of Nov., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 7th day of November, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 11th day of FEBRUARY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 14th day of APRIL, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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