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Statement of the Case

Petitioner, Mary Delp, brings this appeal from an action of the Board of Trustees of the Corpus Christi Independent School District (CCISD), Respondent, denying Petitioner a closed hearing to discuss her contractual status as a fourth year probationary teacher.  Susan G. Morrison is the Hearing Officer appointed by the State Commissioner of Education to prepare the Proposal for Decision in this case.

Petitioner is represented by Mr. Richard H. Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent is represented by Mr. Allen E. Parker, Attorney at Law, Corpus Christi, Texas.  Respondent filed a Motion to Dismiss for Want of Jurisdiction.

On September 30, 1983, a hearing was held on Respondent's Motion to Dismiss.  Certain relevant facts were stipulated to by counsel and it was agreed that the case involved a question of law which could be decided upon the record alone without the necessity of additional testimony.

Arguments for and against the Motion to Dismiss were heard and the Motion was denied.  A hearing on the merits was waived as both parties agreed that the issue in controversy depended upon the interpretation of the Texas Education Code regarding hearings for probationary status teachers.  (Tr. 25).

On November 30, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, as agreed upon by both parties.

1. It is uncontested that at all times relevant to this appeal, Petitioner was employed by Respondent as a teacher under a probationary contract of employment, pursuant to the provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

2. On March 7, 1983, G. C. Silva, Evans Elementary School principal, wrote the following memo to Edward Galvan, Director of Personnel (Resp. Ex. 1, p. 51):

Subject: Mrs. Mary J. Delp's Evaluation
As principal of Evans Elementary, I recommend that Mrs. Delp be permitted to be employed by CCISD but be retained at a probationary status one more year.  This is her third year on probation (sic) status.

Rationale: Mrs. Delp has experienced and continued to experience a very difficult time in fulfilling her duties as a resource teacher at Evans this year.

It is my opinion that Mrs. Delp lacks the needed training and experience that is demanded of a teacher in our resource program.  Our resource program is the weakest program on campus and it should be, in my opinion, one that meets the needs of those students that are served by the program.

Her evaluation shows the many areas in which she must improve.  Throughout the year she has receive (sic) assistance from special ed consultant, from the assistant principal and principal.

Currently, she is following an instructional program that was designed primarily by the special ed consultant.  Resource teachers are expected to design and follow their own instructional program.  I feel that I must have more time that will allow Mrs. Delp to do this and it is for this reason that I ask that she be kept on a probationary status.

Mrs. Delp received Unsatisfactory ratings in the following areas:

A-7

Mrs. Delp has not kept a satisfactory communications (sic) with parents who have children in her classes.  This is essential and required of a resource teacher as she teaches students.

B-2

Mrs. Delp has not been able to maintain continuity in her preparation and planning.  Her lesson plans, I have noted, do not coincide with her actual teaching for the day.  This deficiency has not allowed her to maintain continuance of her resource instructional program.

D-7

It is my opinion that student learning is not taking place at an acceptable level.  Close classroom observation has shown that Mrs. Delp has little continuity in her teaching.  She maintains little structure in her teaching.

Special assistance has been provided in the following manner:

1. Continual assistance provided by her Special Ed. consultant.

2. Continual assistance and supervision by the principal.

3. Assistance from the assistant principal.

4. Permitted to attend a full day workshop at ESC on Classroom Management.

5. Permitted to visit and observe effective teaching situations for a full work day.  ([R]elieved of her duties to [do] this).

3. The school district's administration recommended a fourth year of probation for Petitioner, and it was upon that recommendation that the Board of Trustees acted.  (Tr. 7-8).

4. By letter dated March 28, 1983, Petitioner requested a closed hearing before the CCISD Board of Trustees concerning her contractual status for the 1983-84 school year.  (Resp. Ex. 1, pp. 1-2).

5. Petitioner was notified by the Board President on March 29, 1983 that she would be retained on probationary contract status for the 1983-84 school year.  (Resp. Ex. 1, p. 61).

6. In his letter dated April 27, 1983, to Jesse Goode, Assistant Director of Personnel, the principal noted that Petitioner's college training and experience pertained primarily to secondary education and gave that reason to the assistant personnel director to explain her difficulties as a resource teacher.  (Resp. Ex. 1, p. 60).

7. Written arguments by Petitioner's representative and the school district's attorney concerning Petitioner's right to a hearing before the Board in this matter were submitted to the Board upon its request.  (Resp. Ex. 1, pp. 6-10, 12-45).

8. On or about May 12, 1983, Petitioner was notified of the denial of a hearing by the Board of Trustees.  (Tr. 5).

9. On June 9, 1983, Petitioner gave Notice of Appeal of the Board's decision to deny the hearing.  (Tr. 8).

Discussion

The parties agree that the issue to be decided is whether a hearing is required before a teacher is placed on a fourth-year probationary status.  The relevant Texas Education Code sections to be examined are §§13.102 - .104.

Section 13.102 addresses probationary contracts and provides, in pertinent part, that

no such contract shall be made which extends the probationary contract period beyond the end of the third consecutive school year of such teacher's employment by the school district, unless the board of trustees determines and recites that it is in doubt whether the particular teacher should be given a continuing contract, in which event a probationary contract may be made with such teacher for a term ending with the fourth consecutive school year of such teacher's employment with the school district, at which time the employment of such teacher by such school district shall be terminated, or such teacher shall be employed under a continuing contract as hereinafter provided.

(Emphasis added).

The two following Code sections address termination under a probationary contract and provide for a hearing upon written request.  Specifically, §13.103 requires a board of trustees to terminate a teacher "if in their judgment the best interests of the school district will be served thereby." The section further provides for notice of termination and consequences for failure to notify.  Section 13.104 provides for the right to a hearing when a probationary contract teacher is notified of a board's intention to terminate.

First, Petitioner candidly admits that if the Texas Legislature had intended for a hearing to be required before a teacher was placed on a fourth year of probation, it could have included a provision for it.  (Pet. Brief, par. 2).  Clearly, the Legislature knows how to mandate when a hearing is required, and it has done so explicitly in cases involving teacher terminations (§13.104) and non-renewals (§21.205).

Petitioner argues, however, that a local board must hear some evidence from the teacher in order for it to "make an educated decision on her status." However, what the Board must do pursuant to §13.102 is determine and recite that it is "in doubt" whether a teacher should be given a continuing contract.  The very essence of being "in doubt" is the condition of being uncertain.  No hearing is necessary for the Board to determine that it is uncertain whether a particular teacher should be given a continuing contract.  The very purpose of a "hearing" is not to determine if "doubt" exists, but to dispel doubt so that a decision may be made.  Section 13.104, for example, does require a hearing in relation to the termination of a probationary teacher.

Petitioner's next contention is that §13.102 "does not appear to place the board merely in a `rubber stamp' position" of approving the district's administrative action.  (Pet. Brief, par. 3).  This is a correct statement.  The board is free to either follow or reject a superintendent's recommendation.  There is no indication, however that the board acted as a "rubber stamp." In addition, §13.102 does not prohibit the board from relying on the administration's recommendation as the basis for its doubt concerning whether a teacher should be granted a continuing contract.

Petitioner next asserts that, if the termination of a teacher is discussed, the "right" to present evidence on her behalf emerges.  It should be noted that there is no evidence in the record that her termination was ever considered.  As previously discussed, the only determination to be made involved determining the existence of doubt, a determination which can obviously be made without the necessity of a formal hearing.

Finally, while Petitioner's concern in the matter is understandable, it is somewhat surprising that she would object to her extended probationary status absent a claim that the recommendation was made in bad faith.  After all, the purpose of the fourth year of probation is to preserve the status quo; it is neither a promotion or a demotion.  It can in fact benefit the teacher by allowing him or her another year to develop and improve performance.  In addition, it places the teacher on notice of a deadline within which performance must improve.  This certainly seems preferable to the only alternative: being faced with the prospect of termination at a time when the administration has definite concerns about the teacher's performance, as reflected in Finding of Fact No. 2.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1. The Texas Education Code does not require a board hearing before granting a fourth year probationary contract.

2. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  24th  day of  Jan.  , 1984.
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