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Statement of the Case

Petitioner, Martha C. Vela, brings this appeal from the termination of her employment as a non-certified paraprofessional by Respondent, Corpus Christi Independent School District.  After a pre-hearing conference, a full hearing on the merits was held on October 11, 1983, before Susan G. Morrison, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Mr. Richard H. Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent is represented by Mr. Allan E. Parker, Attorney at Law, Corpus Christi, Texas.

On January 23, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education tht Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Exceptions to the Proposal for Decision were filed by Respondent on March 7, 1984.  Replies to Respondent's exceptions were filed by Petitioner on March 28, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by Respondent School District for the 1982-83 school year as a community aide and designated as a "classified employee," under the terms of a contract similar to Petitioner's Exhibit 1.  (Pet. Ex. 1; Tr. 5, 7).

2. On September 29, 1982, Counselor Edward Valdez complained to Assistant Principal Weldon Richardson that Petitioner had refused to deliver certain forms for him.  (Tr. 87, 107).

3. Mr. Richardson confronted Petitioner with this information.  Petitioner responded that she had not made her deliveries yet and merely wanted the counselor to explain the forms to her since she had never delivered that type of form before.  (Tr. 18).  Mr. Richardson instructed Petitioner to deliver the form or give it to a co-worker to deliver.  (Tr. 109-10).

4. Subsequently, Petitioner encountered Counselor Valdez and an argument ensued in the hall whereby the form wound up on the floor at the counselor's feet.  (Tr. 87-90).

5. After lunch, Principal Billy A. Hamrick explained to Petitioner that delivery of such forms was included in her job description.  (Tr. 21-23).  She told the principal that she would not deliver the forms for Mr. Valdez "because she didn't work for Mr. Valdez." (Tr. 120).

6. Principal Hamrick offered Petitioner a transfer to another school.  (Tr. 22-23).

7. Petitioner became upset and expressed resentment about the possibility of a transfer.  (Tr. 23, 120).

8. Before going home to compose herself, Petitioner mentioned that she would have her husband threaten Mr. Valdez.  (Tr. 120).

9. It is uncontested that later that afternoon, Petitioner returned to the campus accompanied by her husband and a young man who was a friend of the family.  (Tr. 26-30, 170-71).  The friend was described as 6 feet tall, weighing anywhere from 137 to 210 and wearing a sleeveless "muscle shirt." (Tr. 104, 105, 157).  All three of them met with Mr. Valdez in his office.  (Tr. 30).  There was conflicting testimony regarding what was actually said during the brief meeting.  Mr. Valdez testified that the Petitioner's husband said

"I want to meet you because the next time when I come - - it's just a warning - - the next time when I come I'll be looking for you . . . . Are you ready for me?"

(Tr. 92).  In contrast, Petitioner's husband described the meeting as follows:

I said, "Well, I'll tell you what.  If anything happens to my wife out of this incident, I just want you to know that I'm going to hold you responsible." At that point, he [Mr. Valdez] says "Are you threatening me[?]" and I said "No, sir.  I'm just letting you know that if something happens to her, she has to go to the doctor o[r] she ha[s] problems, I'm going to hold you responsible.  Do you understand that[?]. . . As soon as he told me "Okay, I'll be prepared," I got up and I said "Thank you very much for listening to us and for telling me what went on." I said "Thank you very much," I shook hands with him and went out.

(Tr. 174-75).

10. It was uncontested that the school district's policy prohibits unauthorized visits on school property without checking in with the main office.

11. Subsequent to that meeting, Principal Hamrick recommended termination of Petitioner's employment to Assistant Personnel Director Robert Rivera.  (Tr. 128).

12. By letter dated October 5, 1982, (Resp. Ex. 1, p. 13), Petitioner's employment was terminated by Mr. Rivera, pursuant to CCISD Board Policy No. 4218.1b and administrative regulations governing dismissal which were in full force and effect as follows:

SECTION IV
PERSONNEL

Board Policy

Full-Time Classified Personnel - 4210

(Continued)

Termination-4218.  The causes for and the procedures by which a full-time classified employee shall be terminated include:

Provisions of Termination for Cause-4218.1.  The provisions of termination for cause include:

*


*


*

Immoral or Reprehensible Conduct-4218.1b.  If the employee engages in immoral or reprehensible conduct prejudicial to the best interest of the Corpus Christi Independent School District, employment shall be terminated at any time.

*


*


*

Procedures Controlling Termination-4218.2.  Termination of employment of a full-time classified employee shall be in accord with prescribed administrative regulations and procedures governing dismissal.

Suspension Without Pay-4218.3.  If the proposed action is to discharge the employee for any of the reasons stated in this policy, the employee may be suspended without pay by order of the Superintendent of Schools as provided in Board Policy 2112.  If requested by the employee within thirty (30) days of the incident, the Superintendent of Schools shall hold a hearing within fifteen (15) work days, consistent with written regulations and procedures.  [Emphasis added].

Adopted 4/10/67

Amended 6/11/73; 5/14/79; 10/26/81

(Resp. Ex. 1, p. 15).

Administrative Regulations and Procedures

Immoral or Reprehensible Conduct-4218.1b.  If the employee engages in immoral or reprehensible conduct prejudicial to the best interest of the Corpus Christi Independent School District, his employment shall be terminated at any time.  Procedures for such termination shall include:

.
Responsibility of Personnel Director

The assistant for classified personnel acting for the personnel director shall be empowered to take whatever measures he deems necessary for the termination of an employee's assignment for immoral or reprehensible conduct.  Such measures, if the circumstances warrant, may include suspension of the employee during establishment of the validity of the alleged charge and the process of appeal hereinafter stated.

.
Appeal to the Superintendent

Any fulltime classified employee whose assignment is in the process of being terminated for immoral or reprehensible conduct by the personnel director may appeal to the Superintendent within ten (10) days from the date of the personnel director's notifying the employee's assignment for immoral or reprehensible conduct.

Approved: 7/6/67

Amended: 10/11/78; 4/30/79

(Resp. Ex. 1, p. 14).

12. A hearing before the school district's superintendent was held on October 21, 1982, pursuant to the administrative regulation set out above.

13. Petitioner attended the hearing with her American Federation of Teachers (AFT) representative.  Although Petitioner was given the opportunity to present witnesses and cross-examine Respondent's witnesses, little cross-examination was conducted and Petitioner's husband did not testify.  (Tr. 70-72, 138, 181).  Petitioner told the superintendent that she did not want a transfer.  (Tr. 73).

14. By letter dated October 25, 1982, Petitioner was notified of the Superintendent's decision to uphold the prior termination with the modification of extending the time for termination with pay until October 21, 1982.  (Pet. Ex. 2; Tr. 70-71).

15. It is uncontested that Petitioner requested a hearing on the matter before the Board of Trustees and her request was denied.

The Issues

Petitioner alleges (1) that she had a term contract with the School District whereby a property interest existed in her employment for the school year; (2) that Respondent did not have good cause to terminate her employment; (3) that she was denied due process because she did not have notice of the grounds for termination; and (4) that she was denied due process by the Board's refusal to hear her appeal of the superintendent's decision.

Discussion

The Contract

All due process claims depend upon the existence of a legally protectable liberty or property interest.  Board of Regents v. Roth, 408 U.S. 564, 568, 92 S. Ct. 2701, 2704, 33 L. Ed. 2d 548 (1972).  Petitioner has not asserted the denial of any liberty interest, but she has claimed a property interest in her continued employment with the school district.  (Pet. Brief, p. 1).  Respondent is correct in arguing that "the terms of her employment are not governed by [Petitioner's] subjective expectations." (Resp. Brief, pp. 1, 3).  Petitioner must have a legitimate claim of entitlement in order to deserve Fourteenth Amendment protection.  Id. at 577, 92 S. Ct. at 2709.  Therefore, the threshold question in Petitioner's due process claim is whether she was hired "at will" as Respondent argues or employed under a term contract.

It is undisputed that each year it is the practice of the District to mail to its employees a notice of assignment form similar to Petitioner's Exhibit 1 (a copy of which is attached to this Decision as Appendix A and pertains to the 1977-78 school year).  Petitioner testified that she received a similar notice of her assignment for the 1982-83 school year and had expected to be employed for the full academic year.  (Tr. 9-12) The parties were not prepared at hearing to introduce the actual 1982-83 notice, but there is no contention that it differs in any material respect from Petitioner's Exhibit 1.

The document represented by Petitioner's Exhibit 1 constitutes a valid written contract.  It is signed by Petitioner and by the school district's representative (the district acknowledges in its exceptions to the Hearing Officer's Proposal for Decision (p. 2) that the personnel department was authorized to hire classified employees); and it sets forth the essential terms of the agreement (i.e., that Petitioner is to perform the duties of Community Aide at Wynne Seale Jr. High, or as otherwise assigned, and is to be compensated in an amount which, although not specifically set forth, can be determined by reference to the salary statements to be issued after the budget is approved).

The school district contends, among other things, that the document in question does not constitute a contract, because it explicitly states that Petitioner's employment is not guaranteed.  This language, it argues, indicates that she was an at will employee.  The language referred to, however, does no more than set forth a condition which must occur before the contract becomes effective; i.e., the position must be funded.  When the position is funded, the contract takes effect, and the fact that a condition precedent had once existed does not mean that the employment can thereafter be terminated at any time at the employer's discretion.

Cause for Termination

Petitioner claims that there was insufficient cause for her dismissal.  (Pet. Brief, p. 1).  As to what happened at the meeting in the counselor's office, the evidence is in dispute.  However, it is clear that Petitioner did not follow the assistant principal's directives to deliver the form or to give it to another employee to deliver; such insubordination has always constituted good cause for termination.  St. Louis S.W. R. Co. v. Hixon, 104 Tex. 267, 137 S.W.343 (Tex. 1911).

Yet Petitioner insists that she was unfairly discharged for not being able to control her husband who "decided on his own to go to the school to determine what problem had sent Petitioner home in tears." (Pet. Brief, pp. 1-2).  Although it would be difficult, if not impossible, to hold an employee responsible for all actions of his or her spouse, it is reasonable to expect that a school employee will not instigate or encourage misconduct on school property.  From Petitioner's statements to Principal Hamrick to the effect that she would go home and get her husband to threaten the counselor and that as long as Mr. Valdez "got his," she would be satisfied (Tr. 120), it is reasonable to conclude that she did indeed instigate the misconduct in question.  She knew the policies and rules of the school regarding her actions.  (Tr. 120, 124).

Petitioner's alternative argument is that "termination was too severe based on the action that occurred and [in light of] her many years with the district." (Pet. Brief, p. 2).  The evidence demonstrates that the school district's regulations governing Petitioner's conduct were reasonable and that Petitioner was made aware of the consequences of her conduct before her actions were carried out.  (Tr. 120).  More importantly, Respondent offered her the reasonable alternative of a transfer which Petitioner refused.  (Tr. 22, 73).  In addition, regardless of whether circumstances may have justified a lesser penalty, there is no requirement placed on the Board of Education to assess a lesser penalty than discharge in any situation where good cause for dismissal is found.

Notice

The lack of notice issue raised by Petitioner's pleading (Pet. Petition, par. III, 3) was waived at the Superintendent's hearing since it was not raised.  Superintendent Vance Littleton testified that no complaint existed about procedure or notice at his hearing and no request for postponement was made.  (Tr. 66).

Due Process Claim

Petitioner's final argument is that the initial firing on October 5, 1982 by the assistant school personnel director, Robert Rivera, was arbitrary action which violated due process.  "Said termination as documented in the record was done before any formal investigation was performed on the case and before Petitioner was given an opportunity to present her version of the incident." (Pet. Brief, p. 2).  Although the Superintendent had a hearing as provided by school regulations, Petitioner contends "[t]he School Board would have been the proper body to have heard this case." (Pet. Brief, p. 2).

Respondent argues that the delegation in question is proper:

The District's procedure for dealing with the approximately 1800 classified employees is eminently practical, . . . yet adequately protects the rights of classified employees.  Classified employee terminations and turnover are much higher since the educational and professional requirements are much less strict for janitors, aides, cafeteria workers, etc. than for teachers.  The school is already loaded with responsibility for student and teachers' hearings, so delegation of responsibility increases efficiency.

(Resp. Brief, p. 7).

The Texas Education Code allows trustees to adopt such rules and regulations as they may deem proper.  Section 23.26(d) Tex. Educ. Code Ann. (Vernon 1972).  In this case, the trustees delegated the authority for hiring and firing "classified employees" to the director of personnel and the Superintendent.  By delegating such authority, an initial decision by the personnel director to terminate an employee may become final absent an appeal of the decision.  Likewise, a decision upon appeal to the Superintendent may become final absent an appeal to the local board.

However, if an appeal to the school board is requested, granting it becomes a matter of right rather than discretion.  It would violate public policy to allow the trustees to delegate their responsibility for final review of term contract employment terminations even if the superintendent's hearing met all due process criteria.  The Texas Education Code grants trustees "the exclusive power to manage and govern the public free schools of the district." (Emphasis added).  Tex. Educ. Code Ann. §23.26(b) (Vernon 1982).  The voters have elected the local board members, trusting them to manage school affairs.  Even though delegation usually does increase efficiency, due process is not determined solely on matters of convenience and no delegation of ultimate responsibility can be allowed where a person's property or liberty interests have been violated.  Assuming the superintendent's hearing afforded Petitioner full due process, the solution to any efficiency problem is to require that hearings on appeal to the superintendent be transcribed for the school board's review.  Otherwise, a full de novo hearing before the local board may be requested.

At this point, it becomes unnecessary to determine whether Petitioner's procedural due process rights were violated by school procedures below.  Petitioner was accorded a fair and impartial due process hearing before the Commissioner of Education, wherein independent findings have been made that Petitioner did violate school regulations as alleged.  The school district's decision, therefore, should be affirmed.  See Dietert v. Zapata Independent School District, Docket No. 114-R-683, p. 7 (Decision of the Commissioner, December 1983).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner had a property interest in her employment for the full school term of 1982-83.

2. Petitioner's violation of school board policy constituted good cause for termination because the rules and their application were reasonable and Petitioner was advised of the consequences of her action in advance.

3. Petitioner waived any complaint concerning notice of the basis of her termination.

4. Petitioner has received due process in the hearing before the Commissioner of Education.

5. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ORDERED this  30th  day of  April  , 1984.

_____________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION

?? HRIETI INDEPENDENT SCHOOL DISTRICT

??

?? 110

CORPUS CHRISTI, TEXAS, 78403

??

??

?? Carrillo, Jr.
A?? for Personnel

DATE:
July 15, ??

??

ASSUMMENT FOR 1977-78 SCHOOL YEAR

I would like to take this opportunity to welcome you back for the 1977-78 school year.

You have been ?? for assignment to Wynn Seale Jr. High as Community ??.  This assignment is subject to change.  If and when it does, ?? will be notified immediately.  Your employment with the Corpus Christi ?? School District is subject to funding; therefore not guaranteed.  Your f??, of employment is August 22, 1977 which is the first day of in-service ??.

Salary statements are not available at this time since we do not have approval of the 1977-78 budget.  The statements will be provided at a later date.

Our records indicate you have not completed the following requirements as required by current board policy as a condition for employment.  Return the required document(s) with this letter.

   High School Diploma
   Official College Transcript

   GED Certificate
   Birth Certificate Registration

If you have not completed your X-ray or skin test requirement, please do so as soon as possible.

Please return this letter with the attached statement no later than August 9, 1977.  Failure to do ?? result in your termination.

-------------------------------------------------------------------------------

I, the u??, ??/DO NOT desire continued employment with the Corpus Christi Independent School District.

____________________________
_____________________________________

Date
Signature
“APPENDIX A”

1
-13-
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