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DECISION OF THE COMMISSIONER
Statement of the Case
Barbara Hayden, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§22.201 - .211 (Vernon Supp.  1984), from an action of the Board of Trustees of the Aransas County Independent School District, nonrenewing Petitioner's contract of employment as a teacher.

Warren H.  Fisher is the Hearing Officer appointed by the State Commissioner of Education for the purpose of drafting a Proposal for Decision.  Petitioner was assisted by Ms.  Helen Miller, a union representative, Victoria, Texas, at the local nonrenewal hearing and is represented on appeal by Mr.  Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Mr.  J.  W.  Gary, Attorney at Law, Corpus Christi, Texas and is represented by him on appeal.

On May 22, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 17, 1986.  No reply to the Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed during the 1984-85 academic year and, at all pertinent times, as an English teacher under a term contract by Aransas County Independent School District.

2.  Respondent has adopted policy DOAD (LOCAL) concerning term contract nonrenewal.  This policy provides, in part, as follows:

Reasons for nonrenewal of a professional certified employee's contract shall be:

1. Deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.

2. Failure to fulfill duties or responsibilities.

3. Incompetency or inefficiency in the performance of required or assigned duties.

4. Inability to maintain discipline in the classroom or at assigned school-related functions.

*      *      *

7.   Neglect of duties.

*      *      *

13.   Failure to meet the District's standards of professional conduct.

*      *      *

20. Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues.

21.   A significant lack of student progress.

*      *      *

25.  Reasons constituting good cause for dismissing the employee during the contract.

3.  By letter dated March 5, 1985, Mr.  Brundrett, President of the Aransas ISD Board of Trustees, officially notified Petitioner of the proposed nonrenewal, citing the following reasons:

a. not achieving satisfactory performance as a teacher;

b. not maintaining a neat and attractive classroom;

c. not maintaining appropriate classroom discipline;

d. not maintaining a classroom atmosphere where students feel they are treated fairly and justly; and

e. not maintaining up-to-date and accurate records.

4.  By letter dated March 21, 1985, Petitioner requested a hearing; and on April 25, 1985, a hearing was held before the Aransas ISD Board of Trustees.

5.  During the hearing, the following evidence was adduced:

a. Karen Hall, Principal at Petitioner's campus, testified she sent a letter on March 6, 1984, informing Petitioner that due to the enumerated weaknesses in her performance, she (Principal Hall) was recommending that Petitioner be placed on a probationary contract status for the 1984-85 school year.  (Tr.  25; Aransas Ex.  1).

b. On March 12, 1984, Principal Hall recommended to the Aransas ISD Board that Petitioner be placed on administrative probation.  (Aransas Ex.  4).

c. Principal Hall and Superintendent Bright testified that the school district places teachers on "administrative probation contract" status to inform them that their performance is not satisfactory (performance is deficient) and that improvement must be made in specific areas.  (Tr.  40, 151).

d. Principal Hall testified that, during 1984-85 she observed Petitioner's class twice formally and seven or eight times informally and noted the following weaknesses: student work is not displayed in a positive manner, classroom bulletin boards are not changed often enough nor made attractive, papers are not graded on time, classroom instruction is not conducted in an orderly fashion nor in a manner that reflects the maturity of the students, an assertive discipline plan is not consistently followed in the class, students are not motivated, school-community relations are poor in that many parents and students have complained about assignment to Petitioner's class, reports are not turned in timely, classroom is left unattended and not maintained in a neat and well-organized manner.  (Tr.  34-36; Aransas Ex.  5).

e. Principal Hall testified that Petitioner had been disruptive by talking and by doing school work when she should have been attentive during faculty meetings.  (Tr.  61).  Steven Herring, Assistant Principal, testified Petitioner disturbed two faculty meetings by talking.  (Tr.  100).

f. Mr.  Herring testified that although Petitioner had been informed that it is against school policy to place unsupervised students in the hallway for discipline purposes, he observed Petitioner using such a discipline technique on about 12 separate occasions.  (Tr.  103).

g. Petitioner's Teacher-Principal Conference Report dated March 7, 1984 indicates she needed improvement in three or more areas under the following major categories: Assessing Student Needs, Planning for Instruction, Conducting Instruction, Conducting Non-Instructional Activities, Interacting with Students, and Personal Qualities.  Also, the Report shows that Petitioner needed improvement in two of three areas listed under School-Community Relationship.  (Aransas Ex.  2).

h. Petitioner introduced Hayden Ex.  2, a petition signed by students asking that Petitioner be allowed to remain at the Junior High School.  (Tr.  68).

i. Petitioner introduced Hayden Ex.  3, a copy of the class rules that she developed as a form of discipline guideline for students.  Petitioner testified that she gave each student a copy of the discipline plan, discussed it during class, and posted the plan on her board in the classroom.  (Tr.  74, 162).

j. Petitioner testified that as a discipline measure she requires students to stand in the doorway, not in the hallway; but the students being disciplined sometimes go in the hallway without permission when she is busy working with the other students in class.  (Tr.  201-04).

k. Mrs.  Ballou, Chairperson of the English Department at Petitioner's school, testified that the physical appearance of Petitioner's class looked no different than other teachers' classrooms that she had observed.  (Tr.  131).

l. Several parents of students in Petitioner's class testified that Petitioner treated their children justly and fairly.  (Tr.  127-39).

m. Petitioner testified that she changed the displays on her bulletin board about eight times during the year.  (Tr.  174-75).

Discussion
In her Petition for Review, Petitioner alleges that the decision of the Board of Trustees of Aransas County ISD not to renew her contract of employment should be reversed because it was arbitrary, capricious, unlawful and not supported by substantial evidence.  Specifically, Petitioner alleges that: (1) the reasons given for nonrenewal by the Board are not contained in local policy and, therefore, are contrary to the Term Contract Nonrenewal Act (TCNA), Section 21.203(b); (2) Petitioner's nonrenewal was not based upon the appropriate number of evaluations; therefore, the nonrenewal was invalid (Tex.  Educ.  Code Ann.  §§21.202 and 13.303); and (3) Petitioner was placed on a probationary status, and such was considered as a negative factor in Respondent's decision to nonrenew although it is a factor that should not be considered (TCNA, §21.203(b)) in making a decision regarding nonrenewal.

The decision of the Board of Trustees must be supported by substantial evidence (i.e., it may not be arbitrary, capricious, and made without regard to the facts).  See Gerst v.  Nixon, 411 S.W.2d 350, 354 (Tex.  1966).  Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  See Hegar v.  Frisco ISD, No.  120-R1a-584, pp.  6, 7 (Comm'r Educ., February 1985).

The Respondent cited the following reasons for the nonrenewal of Petitioner's contract: (a) not achieving satisfactory performance as a teacher; (b) not maintaining a neat and attractive classroom; (c) not maintaining appropriate classroom discipline; (d) not maintaining a classroom atmosphere where students feel they are treated fairly and justly; and (e) not maintaining up-to-date and accurate records.  Respondent introduced evidence to support each of the listed reasons for nonrenewal.

Petitioner claims that the listed reasons given for nonrenewal are not contained in local policy and, therefore, are contrary to the Term Contract Nonrenewal Act (TCNA), §21.203(b).  Section 21.203(b) states: "The board of trustees of each school district shall establish policies consistent with this subchapter which shall establish reasons for nonrenewal." Policy D.O.A.D.  (Local) states that a reason for nonrenewal includes deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.  Respondent introduced as evidence teacher evaluations and supplemental memoranda or other communications that pointed out the performance deficiencies which the Board of Trustees gave as reasons for Petitioner's nonrenewal.  Thus, Petitioner had sufficient notice of the alleged deficiencies.  Clearly, Respondent complied with the requirements of §21.203(b).  Although quoting the policy when giving notice of reasons for nonrenewal is certainly the preferred practice, there is no absolute requirement that a district do so.  The reasons given must, however, be within the scope of the reasons set out in the policy.

Petitioner also alleges that her nonrenewal was not based upon the appropriate number of evaluations and that, therefore, the nonrenewal was invalid and cites Tex.  Educ.  Code Ann.  §§21.202 and 13.303.  Section 21.202 part of the TCNA, states: "The board of trustees of each school district shall provide by written policy for the periodic written evaluation of each teacher in its employ at annual or more frequent intervals." Such evaluations are to be considered by the board prior to any decision not to renew the term contract of a teacher.  As noted in the Findings of Fact, Respondent introduced as evidence Petitioner's Teacher-Principal Conference Report (teacher evaluation) dated March 7, 1984 and Teacher-Principal Evaluation Record dated February 8, 1985.  Principal Hall testified that her evaluation of Petitioner was based on her observations of Petitioner's class on several occasions.  The Report and Evaluation satisfy the §21.202 requirement that a teacher be evaluated at least annually.  Section 13.303 requires at least two evaluations each school year, but this requirement applies only to career ladder considerations.  Although evaluations which satisfy §13.303 would also satisfy §21.202, a district involved in a nonrenewal dispute need only show that §21.202 has been satisfied.

Principal Hall and other school officials involved in evaluating Petitioner were available for cross-examination by Petitioner's representative at the local school board meeting.  An unfavorable evaluation can constitute sufficient evidence by itself of a teacher's deficiencies to withstand a substantial evidence review, where the evaluators testify and are available for cross-examination.  See Stevens v.  Ralls ISD, No.  210-R1b-882, pp.  6, 7 (Comm'r Educ., April 1983).  In this case, Petitioner did put forth witnesses whose testimony was in conflict with the testimony of Respondent's witnesses.  When the testimony of different witnesses is in conflict, the board may base its decision on the testimony of the witnesses it finds most credible without being "second-guessed" on appeal.  See McLean v.  Quanah ISD, No.  178-R1a-782, p.  15 (Comm'r Educ.  May 1984).  In reviewing the decision of a local board of trustees, the Commissioner is in the same position as a court of law that reviews the decision of an administrative agency.  The Commissioner has no authority to substitute his judgment for the school board's judgment by determining whether the board reached the proper conclusion on the basis of conflicting evidence.  See Martin v.  Troup ISD, No.  115-R1b-683, p.  13 (Comm'r Educ., May 1984).

Petitioner also alleges that her placement on probationary status by Respondent in March, 1984 was considered as a negative factor in Respondent's decison to nonrenew although it is a factor that should not be considered in making a decision regarding nonrenewal.  At the local school board hearing Principal Hall and Superintendent Bright testified that the Aransas County school district places teachers on an administrative probation status to inform them that their performance is not satisfactory and that improvement must be made in specific areas.  Placement of Petitioner on this type of probationary status did not deprive her of any rights under the Term Contract Nonrenewal Act as she was given a hearing to present her case before the local board prior to a decision being made to nonrenew her teaching contract.  The probationary status merely served to put Petitioner on notice that the school district's decision whether or not to recommend renewal of her contract would depend on the improvement made in the noted deficiencies in her teaching performance during the 1984-85 school year.  The school district subsequently reviewed Petitioner's evaluations for the 1984-85 school year and, not finding sufficient improvement, recommended that Petitioner not be renewed.  Respondent has shown that substantial evidence supporting its decision was adduced at the local hearing.  Petitioner has failed to show that the decision was based on any impermissible consideration.  Therefore, Respondent's actions were not unreasonable or unlawful.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Board of Trustees of Aransas County ISD to nonrenew Petitioner's teaching contract for the 1985-86 school year was supported by substantial evidence.

2.  The nonrenewal decision was not arbitrary, capricious, or unlawful.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 3rd day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
Petitioner contends in her Motion for Rehearing that the case of Seifert v.  Lingleville Independent School District, 692 S.W.2d 461 (Tex.  1985) requires that Respondent should have stated the board policy reasons for which Petitioner was being nonrenewed.  However, Seifert does not require that the board policy be specifically stated in the notice of proposed nonrenewal.  Rather, Tex.  Educ.  Code Section 21.204(c) requires actual written notice of all reasons for nonrenewal.  Here, Petitioner was given written notice of all the reasons that the board was relying on for her proposed nonrenewal.  This listing provided Petitioner with specific actions that were taken and provided Petitioner more information about her proposed nonrenewal than merely restating the board policy would have.  However, the preferable approach would be to include both the board policy and the actual instances of deficiency that the district is relying on for the proposed nonrenewal.  Accordingly, it is hereby

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED this 2nd day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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