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Statement of the Case
Petitioner, Ester L.  Williams Agee, appeals from the nonrenewal of her probationary teaching contract for the 1990-91 school year, alleging discrimination based on race.

Debra Ravel is the Hearing Officer appointed by the State Commissioner of Education.  Petitioner represents herself and failed to appear at the hearing on the merits called on June 3, 1991, after receiving actual notice of the setting.  Respondent is represented by Robert E.  Luna, Attorney at Law, Dallas, Texas.

On August 29, 1991, the Hearing Officer issued a Proposal for Decision recommending that Petitioner's appeal be dismissed for lack of jurisdiction.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By notice letter and Amended Prehearing Order signed on January 3, 1991, sent certified mail, return receipt requested, the Hearing Officer notified Petitioner, through her counsel of record, that hearing on the merits was reset for June 3, 1991, at 9:00 a.m.  (Record).

2.  Both the notice letter and Amended Prehearing Order were received by Petitioner's attorney of record on January 10, 1991, according to the return receipt from the United States Postal Service.  (Record).

3.  By Order signed by the Hearing Officer on February 20, 1991, Petitioner's attorney was removed as attorney of record, pursuant to his motion to withdraw based on a conflict of interest that arose from a change in his employment.  (Record).

4.  The February 20, 1991, Order Permitting Attorney to Withdraw, a copy of which was mailed to Petitioner's attorney of record and to Petitioner at her address of record, first class mail, contained the following provision:

It is further ORDERED that Ester Williams Agee, Petitioner, shall make an appearance herein by notifying this Hearing Officer in writing on or before March 4, 1991, of her intention to represent herself, pro se, pursuant to 19 Tex.  Admin.  Code §157.4 or, in the alternative, should Petitioner retain a substitute counsel, such counsel shall make an appearance on Petitioner's behalf on or before March 4, 1991.

(Record).

5.  Petitioner failed or refused to comply with this Order.  (Record).

6.  On May 8, 1991, the Hearing Officer sent a letter to the Petitioner, certified mail, return receipt requested, which was returned "unclaimed," enclosing a copy of the February 20, 1991, Order Permitting Attorney to Withdraw and providing Petitioner another opportunity to make an appearance in writing, either pro se or through substitute counsel, on or before May 14, 1991.  This letter also advised Petitioner that failure to comply with the Order "shall result in a Proposal for Decision recommending a dismissal for want of prosecution." (Record).

7.  Because the May 8, 1991, letter was returned unclaimed on May 31, 1991, the instant appeal was called on the docket on June 3, 1991, for hearing on the merits.  Petitioner failed to appear and Respondent appeared through counsel.  (Record).

8.  At the hearing, Respondent requested and was permitted to place into the record evidence that Petitioner had falsified her college transcript to obtain employment as a teacher with Respondent.  Specifically, Petitioner's transcript was altered to verify completion of all requirements to teach in biology and physical science when, in fact, Petitioner had completed required coursework in physical education and health.  (Tr.  14-16; Res.  Ex.  Nos.  7, 8, and 9).

9.  At the hearing, Respondent requested and was permitted to place into the record evidence that its nonrenewal decision was based on the fact that Petitioner received the lowest evaluation of all probationary teachers on the high school staff during the 1989-90 school year.  (Tr.  12).

10.  At the hearing, Respondent requested and was permitted to place into the record evidence that the Equal Employment Opportunity Commission issued a letter on May 20, 1991, concluding there was no basis for Petitioner's complaint of denial of employment based on race.  (Tr.  13).

11.  At the hearing, Respondent requested and was permitted to place into the record evidence that the United States Department of Education, Office of Civil Rights, issued a letter dated November 9, 1990, concluding "there is no evidence to substantiate" Petitioner's allegation that "the DeSoto ISD failed to recruit or hire black teachers." (Res.  Ex.  No.  5).

12.  On August 5, 1991, an affidavit signed by Petitioner's former attorney of record on July 29, 1991, was filed by Respondent at the Hearing Officer's request, which established that Petitioner had actual notice of the setting for hearing on the merits.  The affidavit provides, in pertinent part:

Ms.  Agee did receive actual notice of the setting for hearing on the merits and/or actual notice of the contents of the letter setting the hearing for 9:00 a.m.  on June 3, 1991 authored by Debra Ravel, Hearing Officer in this cause whenever I released the file concerning this case to Ms.  Agee.

(Record).

13.  Petitioner had an opportunity to contest the filing of this affidavit and failed or refused to do so.  (Record).

Discussion
Petitioner was twice ordered to make an appearance in writing, either pro se, or through a substitute counsel, and failed or refused to do so.  Even so, because the May 8, 1991, certified letter to Petitioner was returned unclaimed, the Hearing Officer determined to proceed to hearing to avoid any possibility whatsoever that Petitioner would be deprived of an opportunity to present her appeal and Petitioner did not appear.  In fact, based on the affidavit provided by Petitioner's former attorney of record, the clear inference is that Petitioner had actual notice of the setting for hearing on the merits and affirmatively refused to appear or notify the Hearing Officer that she wanted her appeal dismissed.

Respondent announced ready at the hearing on the merits and urges the Commissioner to issue a Decision on the merits rather than dismiss the appeal for want of prosecution, based on the evidence placed into the record at the request of Respondent's counsel.  Research has not, however, yielded any legal authority in support of Respondent's request for a merit determination.

Accordingly, Petitioner's appeal should be dismissed for want of prosecution.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusion of Law:

1.  Petitioner's appeal should be dismissed for want of prosecution.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED for want of prosecution.

SIGNED AND ISSUED this 30 day of October, 1991.

___________________________

LIONEL R.  MENO
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