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DECISION OF THE COMMISSIONER
Statement of the Case
Rosa Rutherford, Petitioner, appeals the decision of the Sulphur Springs Independent School District Board of Trustees, Respondent, affirming the decision of its Career Ladder Committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.

Petitioner is represented by Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Raymond Johnson, Attorney at Law, Sulphur Springs, Texas.  The Hearing Officer appointed by the State Commissioner of Education to issue a Proposal for Decision is Cynthia D.  Swartz.

On December 5, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on January 16, 1987.  Respondent's Reply to Petitioner's Exceptions to Proposal for Decision was filed on January 9, 1987.

Findings of Fact
After due consideration of the record and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a special education teacher by Respondent during the 1984-85 school year.  (Tr.  pp.  29-30).

2.  Petitioner has a Master's degree in special education.  (Tr.  p.  29).

3.  Petitioner applied for placement on level two of the career ladder for the 1984-85 school year, and was subsequently denied placement by the Career Ladder Committee.  Petitioner appealed the decision and was thereafter afforded a hearing before the Board of Trustees, wherein the Board affirmed the decision of the Career Ladder Committee.  (Tr.  pp.  34-36).

4.  Respondent's local criteria consisted, in pertinent part, of the following:

A.  STEP I - District Performance Ratings
An applicant must have earned "Satisfactory" performance ratings on Sulphur Springs I.S.D.  evaluations for the 1982-83 and 1983-84 school years.

DEGINITIONS [Sic] OF SATISFACTORY RATINGS

1. An applicant shall not be considered for Career Ladder II Placement if either of his/her 1983-84 and 1982-83 evaluations contain one or more "Unsatisfactory" ratings.

2. An applicant shall not be considered for Career Ladder II Placement if his/her 1983-84 evaluation contains more than two "Needs Improvement" ratings.

3. An applicant shall not be considered for Career Ladder II Placement if his/her 1982-83 evaluation contains more than three "Needs Improvement" ratings.

4. In those situations where more than one annual evaluation was administered, the higher of the two evaluations shall be considered.

B.  STEP II - Clearly Outstanding Recommendation
An applicant shall be recommended by his/her principal or the district administrator conducting his/her evaluation.  Such recommendation shall be based upon professional performance that excels in most areas and has been perceived to be clearly outstanding.

(Pet.  Ex.  1).

5.  The Career Ladder Committee recommended to the principals that they make recommendations based upon whether the principals would have given the teacher 4's and 5's on the 1982-83, 1983-84 evaluations if the rating had been made on a 1 to 5 scale.  The principal utilized this method in making his determinations.  (Tr.  pp.  14, 25-26).

6.  Petitioner met the state minimum requirements and Step I of the local criteria.  However, Petitioner did not get her principal's, Billy Dan Lindley's, recommendation, as required by Step II of the local criteria, thereby preventing her placement on the career ladder.  (Tr.  p.  20).

7.  Principal Lindley based his decision not to recommend Petitioner to the Career Ladder Committee based on formal observations of Petitioner (Tr.  pp.  56-57) and on the following:

(a) Petitioner was tardy over five minutes in the 1982-83 school year approximately 55 days.  In the 1983-84 school year, Petitioner was tardy over 5 minutes approximately 113 days.  (Tr.  p.  59).

(b) With regard to Petitioner's performance during ARD meetings in which Lindley also participated, Lindley found that "[Petitioner's performance] was not outstanding.  I think I stretched "Satisfactory" pretty far.  I feel like the Resource Teacher and the Classroom Teacher should work very hard to be in agreement.

Ms.  Rutherford is a very headstrong person.  When she feels that she's right she will go to - - well, I started to say "no limits".  I don't believe that would be correct but Ms.  Rutherford felt very strongly about some of her convictions and was maybe not as receptive to other professional staff suggestions as would have been best." (Tr.  p.  63).

(c) Billy Dan Lindley also felt that Petitioner's lesson plans were not adequately maintained.  According to the principal "There were several occasions that Ms.  Rutherford's plan book would not be up to date.  She would bring them up to date after I brought this to her attention."

* * *

"Most of the time it merely stated the title of a book or a page number.  I said they were "Satisfactory." I think I was stretching that."

(Tr.  p.  64).

Discussion
Petitioner's first contention concerns whether Respondent must expend "any legal purpose monies" beyond the thirty dollar ADA required by Tex.  Educ.  Code Ann.  §16.158(b-1) for payment of career ladder salary supplement before establishing stricter performance criteria.

The issue of stricter performance criteria was directly addressed in Deason v.  Pine Tree ISD, Docket No.  216-R9-885, pp.  10-11 (Comm'r Educ., July 1984).  In Deason, the Commissioner found that neither Tex.  Admin.  Code §149.71 nor Tex.  Educ.  Code §16.057, both of which concern the adoption of "stricter performance criteria," are applicable to the 1984-85 selection process because the 1984-85 selections are made by a committee without the use of any performance criteria mandated by the legislature.  Acts 1984, 68th Leg., 2nd C.  S.  p.  354, ch.  28, art.  III, part a §5.

In this instance, the Respondent adopted local criteria to implement the career ladder selection process for the 1984-85 school year, which under Deason, is not considered stricter performance criteria.  Since the adoption of stricter performance criteria was not applicable for the 1984-85 school year, Petitioner's contention that Respondent was required to expend the legal purpose money before adopting stricter performance criteria is meritless.

Petitioner next contends that the Respondent, under the stricter performance criteria provision, was required to give the principals written criteria to use in making their recommendations.  As previously mentioned, the stricter performance criteria provisions were inapplicable to the 1984-85 school year for career ladder purposes.  Consequently, the Petitioner's assertion that the local criteria must be in writing under the stricter performance criteria provisions is also without merit.

Further, although the Career Ladder Committee did not produce written criteria for the principals, it did discuss with the principals that they base their recommendations on whether the principal would have given the teachers 4s and 5s on the 1982-83, 1983-84 evaluations if the rating had been on a 1 - 5 scale.  (Finding of Fact No.  5).  The principal testified that he utilized this method in making his recommendations.  Since the Respondent did provide criteria for the principals to follow and these guidelines were utilized, the fact that the guidelines were not written is not arbitrary and capricious or in bad faith.

Petitioner also alleges that she was denied placement on level two based upon a recommendation by a principal unfamiliar with the subject she taught and with her performance.  However, the principal testified that he formally observed Petitioner and evaluated her during the years in questions.  (Finding of Fact No.  7).  The fact that Petitioner felt another individual was better qualified to evaluate Petitioner does not negate the fact that the principal also was knowledgeable of her performance even though he did not have extensive training in her field.

Petitioner's concern regarding the principal's recommendation as a requirement for placement on the career ladder is understandable.  However, here the principal's "recommendation" was actually the system used by the Career Ladder Committee to convert a three-point evaluation system to a five-point system.  (Finding of Fact No.  5).  Thus, the principal's "recommendation" was his assessment of the teacher's past performance as if there were a five point scale and did not constitute a "veto" of the teacher's placement.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Neither Tex.  Admin.  Code Ann.  §149.71 nor Tex.  Educ.  Code Ann.  §16.057, both of which concern the adoption of stricter performance criteria, are applicable to the 1984-85 selection process.  Deason v.  Pine Tree ISD, Docket No.  216-R9-885, pp.  10-11 (Comm's Educ., July 1984).

2.  Requiring a principal's recommendation of a teacher for placement on level two of the career ladder, in and of itself, is not in violation of Tex.  Educ.  Code Ann.  §13.301.

3.  In the circumstances of this case, the principal's recommendation was reasonably based on his conversion of the district's three-point evaluation system to a five-point system.

4.  Respondent Sulphur Springs Independent School District did not act arbitrarily and capriciously or in bad faith in not placing Petitioner on level two of the career ladder for the 1984-85 school year.

5.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 17th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 10th day of April, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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