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Statement of the Case

Lawrence Butler, Petitioner, brings this appeal from an action of the Board of Trustees of the Liberty-Eylau Independent School District (LEISD), Respondent, nonrenewing Petitioner's term contract of employment.  Petitioner alleges, inter alia, that his nonrenewal was not supported by substantial evidence as required by the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982) and that Respondent's action was racially motivated.  The issues relating to alleged noncompliance with the TCNA are resolved herein through a substantial evidence review of the transcript of Petitioner's nonrenewal hearing before Respondent's Board of Trustees, conducted on April 18, 1983.  The review of the local transcript was conducted by Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Mr. Hal Gillespie, Attorney at Law, Dallas, Texas.  Respondent is represented by Mr. Jerry L. Davis, Attorney at Law, New Boston, Texas.

On March 13, 1984, the Hearing Officer issued a Proposal for Decision concluding, inter alia, that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent's exceptions thereto and Petitioner's reply were received on April 4, 1984, and April 16, 1984, respectively.

Findings of Fact
After due consideration of the record of appeal, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that at all times relevant to this appeal, Petitioner was employed by Respondent as a music teacher and band director under the terms of a non-probationary term contract of employment pursuant to the provisions of the TCNA.  Petitioner commenced his fourth year of employment in that capacity with the beginning of the 1982-83 school year.

2. The following evidence was adduced at the nonrenewal hearing before the Board of Trustees on April 18, 1983:

(a) During the 1982-83 school year, the band conducted annual tryouts for majorette positions for the following school year.  The trials were managed by several senior members of Petitioner's band and were conducted before a panel of three judges recruited by Petitioner from neighboring school districts, consisting of two band directors and a twirling instructor.  (Tr. 220).  The competition had been ordered closed by Petitioner as a result of noise and confusion during the previous year's trials which had distracted and adversely affected some competitors.  (Tr. 223-24).

Prior to the beginning of the trials, Petitioner sought the counsel of Mr. James Drake, Petitioner's principal.  He informed Drake that several of the contestants had requested that Petitioner not be present because they would be less inclined toward nervousness if he were not present.  Petitioner added that, following the previous year's trials, a parent, whose child was not chosen, had accused Petitioner of influencing the outcome of the competition.  Drake advised Petitioner that he had confidence in Petitioner's judgment and instructed him to use his discretion and do what he felt best.  Accordingly, Petitioner retired to the band hall during the competition, leaving instructions with those present of his whereabouts should his presence be desired.  (Tr. 183, 223).

(b) On Petitioner's arrival at LEISD, the band had a squad of six majorettes.  In Petitioner's second year of employment, Petitioner unilaterally expanded the number of majorettes to eight as a result of a significant increase in the band's membership.  In Petitioner's third year, the judges of the annual trials reported that two contestants vying for the final available position were virtually indistinguishable in abilities and, as a result, suggested an expansion to nine majorettes in order to solve the dilemma.  Rather than arbitrarily choose between two equally qualified contestants, Petitioner accepted the proposal and added yet a tenth majorette, reasoning that an even number of personnel was more practical to work with in band formations.  All these aforementioned personnel changes in the majorette squad were accomplished at Petitioner's sole discretion with no input or expression of interest on the part of Respondent's administration or Board of Trustees, either before or after the fact.  (Tr. 225-26).

During the 1982-83 school year, Petitioner, anticipating the improbability of the irreconcilable conflict of the previous trial, decided to return to a squad of eight majorettes.  As per Petitioner's instructions, the judges selected eight majorettes from the contestants.  (Tr. 227).

Subsequent to the selection of the squad, Ms. Carol McGonigal, whose daughter was not among the final eight, complained directly to Mr. Max Harris, LEISD superintendent of schools, and individuals of Respondent's Board of Trustees.  (Tr. 130).  Ms. McGonigal's thoroughness is evidenced by the fact that Harris could recall the names of no less than five trustees who contacted him personally demanding an investigation of the incident to determine if the contest was properly supervised and fairly conducted.  (Tr. 30).  Although Harris testified to having received complaints from "parents," on cross-examination he could produce only the names of Ms. McGonigal and Ms. Alicia McGary.  Harris immediately contacted Principal Drake with instructions that he look into the matter.  Drake investigated, discussing the trials with persons present and all three judges, and reported back to Harris that there was nothing to indicate that the contest was conducted improperly.  (Tr. 182-83).  Harris, nevertheless, overruled Petitioner's decision and ordered that two additional majorettes be chosen, ultimately resulting in the selection of Ms. McGonigal's daughter.  Following the incident, Respondent's Board of Trustees enacted a policy requiring administrative supervision of the selection of majorettes.  (Tr. 200, 227).

On the heels of the McGonigal complaint, Ms. McGary submitted to Harris and Respondent's Board of Trustees that, in her opinion, her daughter was no less deserving of special attention than Ms. McGonigal's daughter, and she requested that the squad be expanded, yet again, to twelve in order to include Ms. McGary's child.  Her request was denied.  (Tr. 287).

(c) Prior to the 1982-83 homecoming game, Petitioner assembled the band to elect officers.  John Cook, the band's drum major, was placed in charge of the proceeding, and Petitioner retired to the adjacent offices.  During the course of the election, a dispute arose as to whether some band members had raised both hands in casting their votes for their candidate, Robert Utsey.  One of the students on the floor, Ronald Thomas, took particular exception to the proceeding and demanded that Utsey's name be removed from the ballot.  The ensuing argument was overheard by Petitioner, who emerged from his office, restored order, and inquired as to the problem.  After having been advised of the events, Petitioner ordered a re-count of the vote, noted the results, and declared the winners.  (Tr. 150-51, 229-31, 275-77).

Subsequent to the elections, Superintendent Harris received complaints from one of Randy Thomas's parents and from one of Respondent's trustees.  Harris instructed Principal Drake to investigate.  After discussing the incident with Petitioner and the students present, Drake reported to Harris that the band officers had been properly selected and that Petitioner had acted properly.  (Tr. 31-33, 35-36, 179-80).

(d) Prior to the 1982 Christmas holidays, Petitioner's band was preparing for the annual UIL competitions scheduled following the holidays.  Petitioner announced that all students wishing to participate in the solo competition were to inform Petitioner of the musical selections they desired to play in order that the music could be ordered in time for the event.  Petitioner advised his students that selections must be indicated prior to the beginning of the holidays.  One of Petitioner's students, Matthew Cox, departed to spend the holidays in Puerto Rico without advising Petitioner of his selection.  Petitioner's repeated attempts to contact Cox by telephone were unsuccessful, as were Petitioner's attempts to send messages through other students.  As a last resort, Petitioner selected music for Cox on his own initiative.  Upon his return, Cox apparently rejected Petitioner's selection and blamed Petitioner for not having secured the proper music in time for the competiton.  (Tr. 234-37).

Cox's parents registered a private complaint directly with three of Respondent's trustees, who relayed the complaint to Superintendent Harris during an executive session.  Harris referred the incident to Principal Drake, who investigated and reported that there had simply been a misunderstanding in communication between Petitioner and Cox.  (Tr. 38-40).  Indeed, on cross-examination, Ms. Cox conceded that she did not know whether Petitioner or her son was responsible for the mishap and that her son could have simply failed to order his music as instructed.  (Tr. 108-10).

(e) The charge that Petitioner neglected to give adequate attention to alternate band members stems from hearsay testimony offered by the parents of Melvene McCoy and Cliff Powell.  Three years earlier, Powell had skipped the entire two weeks of summer practice in order to continue with his summer employment.  When school started, Powell joined the band and was advised by Petitioner that, since he was far behind the other students, he would not be permitted to march and play his instrument until his level of ability was comparable to his fellow band members.  During the course of the year, Powell declined several offers by Petitioner to play-off his music against competing band members.  Powell's parents felt that their son should, nevertheless, be allowed to participate and that Petitioner was acting unfairly.  (Tr. 134-35, 251-52).

Melvene McCoy had, likewise, missed the first week of summer practice because she was unsure whether she wanted to participate in the band.  McCoy eventually joined the band as an alternate only after Petitioner's repeated urging and assurance that he would try to help her catch up with the other children.  Petitioner apparently assured McCoy's parents that he would endeavor to help Melvene improve in order to help her qualify to march with the band.  Nevertheless, Melvene did not succeed in securing marching status during that year.  Her parents registered their displeasure at their daughter's failure even though it is uncontested that Melvene had refused to come forward on numerous occasions when Petitioner had called for alternates, had failed to appear at scheduled concerts, had declined Petitioner's repeated invitations to accompany the band on out-of-town trips, and had refused to march and play during parades.  (Tr. 142-48, 238-41).

(f) Superintendent Harris testified that he recalled the band being late to some football games during the first year of Petitioner's employment, but could not recall the specific games or dates.  (Tr. 46-47).  Principal Drake could recall the band being late for only one game, and that was as a result of a bus breakdown.  Drake further testified that he could not recall the band ever being more than three or four minutes late to any event and that he considered an interval of such short duration to be so insignificant as to not warrant consideration.  (Tr. 175-77).

Ronald Thomas offered testimony that the band was ten minutes late to a UIL competition in Pittsburg because Petitioner had not ended practice soon enough.  (Tr. 153-54).  Petitioner's uncontested explanation, however, was that the band arrived on time and was held back for a period of approximately ten minutes by the competition monitor.  Regardless, there is no evidence of any penalty being imposed.  (Tr. 244-45).

(g) Ms. Aida Cox, the mother of Matthew Cox, who served as general chairman of the annual Liberty-Eylau Festival, testified that Petitioner failed to have his band appear as scheduled to play at the festival.  Mrs. Cox testified that she was taken by complete surprise by the band's failure to appear, resulting in an embarrassing vacancy in the program.  (Tr. 93-94).  At the time of the festival, the band was performing at a scheduled out-of-town concert many miles away.  The record is silent as to who was responsible for the conflicting schedule.  Moreover, there is no evidence of any direct contact with Petitioner regarding the conflict or that Petitioner was even aware of the conflict.  In addition, on cross-examination, Ms. Cox admitted that the time slot allotted to Petitioner's band was filled in with a performance by the high school choir accompanied by an ensemble and that no vacancy, in fact, occurred.  During the time in question, Ms. Cox's son, Matthew, was traveling with Petitioner's band.  (Tr. 101).

(h) Mr. Tom Gregory, a former trustee and father of one of Petitioner's students, offered hearsay testimony that, during a band trip to Carlsbad in 1982, Gregory's daughter's instrument had been taken away and given to another student who had neglected to bring his instrument.  (Tr. 82-83).  The evidence adduced by Petitioner establishes, however, that Petitioner was not involved in the incident and was made aware of it for the first time following the band's return from Carlsbad.  Further, upon learning of the incident, Petitioner tendered his apologies to Gregory's daughter, expressing his regret over the incident and assuring her that the action would not have been permitted had Petitioner been aware of it.  (Tr. 247-48).

(i) Ms. Cox filed yet another complaint that Petitioner had failed to turn in proceeds from ticket sales to the 1982 Booster Club Banquet.  (Tr. 96-97).  Petitioner's unchallenged explanation was that the money was fully accounted for, but that some of the funds had yet to be turned in because many of the students had not submitted payment as instructed.  The record reflects that Cox's testimony at the local hearing was the first indication to Petitioner of this particular complaint.  (Tr. 248-49).

(j) During the course of Petitioner's employment, the band sponsored the sale of certain items in order to raise revenue for band activities.  Participating band members were to receive incentive awards for their participation; i.e., prize money and other various items.  Ms. McGonigal and Ronald Thomas complained that Petitioner had failed to distribute certain prizes as promised and had inequitably altered the manner in which awards were distributed for a candy sale.  (Tr. 50-52, 118-19, 121, 153).  In the instances where it is alleged that the prizes were not distributed, the evidence adduced establishes that the companies sponsoring the events had reneged on their promises to provide the school with the questioned items.  (Tr. 123-25, 241).  Likewise, regarding the allegations surrounding cash awards, the evidence establishes that the sponsoring company, and not Petitioner, had determined the manner of distribution.  (Tr. 243-44).  In all instances, Principal Drake had investigated the complaints and found Petitioner to be without blame.  (Tr. 52).  All such complaints had been taken directly to Superintendent Harris and Respondent's individual trustees.  The record reflects that aside from Drake, no request for an explanation by any party was directed to Petitioner.  (Tr. 130).

(k) Petitioner was also criticized by Ms. Cox for permitting certain students to wear shoes during a sock hop following a Booster Club banquet.  The sock hop was held in the new athletic facility and there was apparent concern that leather shoes could cause damage to the newly-installed carpet.  (Tr. 98).  The facility was, however, dimly lit and crowded with approximately two-hundred students.  Further, it was conceded that there was no indication that Petitioner was aware of the offending students.  (Tr. 104-06).

(l) Prior to Petitioner's arrival at LEISD, Respondent's band had been relatively unsuccessful in competitions.  By contrast, among Petitioner's achievements during his tenure as Petitioner's band director were the following:

A. In Petitioner's first year, the band received for the first time a first division award in UIL competition accompanied by a first award in sight reading.

B. In Petitioner's second year, the band was awarded first prize in a competiton in central Arkansas.  Additionally, the second prize was awarded in parade competition at Carlsbad, New Mexico, and first prize was awarded, once again, in UIL sight reading.

C. In Petitioner's third year, the band was awarded first prize in a competition at Ashdown, and the rifle corps was selected as outstanding and awarded first division along with the percussion section.  Fourteen band members were named all-regional and thirty-two band members were named all-district, surpassing all other school districts in the district.  One student was named to the all-state band.

(Tr. 189, 210-13).

3. On March 28, 1983, Petitioner was served with written notice of the proposed action to nonrenew his contract of employment.  The reasons cited in support of the proposed action are as follows:

1. Failure to properly supervise majorette try-outs.

2. Failure to properly supervise student elections.

3. Failure to purchase music for all students.

4. Failure to work with alternates.

5. Failure to properly organize band activities.

(See Admin. Ex. A).

4. Petitioner received uniformly favorable evaluations from his immediate supervisors for the four years of his employment.  (Employee Ex. 1-4).

5. On their own initiative the president of the senior class and student council presented letters of support for Petitioner to the Superintendent and one hundred students signed a petition on his behalf.  (Tr. pp. 52-54, 289).  The record is unclear concerning whether or not the signatories were all band members.

6. At the conclusion of the April 18, 1983 hearing, the Board of Trustees voted not to renew Petitioner's contract of employment for the 1983-84 school year.

Discussion
The Hearing Officer concluded, after a lengthy discussion, that "Respondent's prosecution of Petitioner's nonrenewal may be summarized as a litany of hearsay, pettiness, triviality, and unfounded accusations and is precisely the type of proceeding that the TCNA is intended to prevent." Without a lengthy discussion, suffice it to state that the Hearing Officer's assessment is correct.  If, in light of Petitioner's contributions to LEISD, his nonrenewal may be founded on such a flimsy display of prejudiced testimony, it may be concluded that the legislature, in enacting the TCNA, has completely failed if its intent was to impart any degree of stability to term contract teachers by requiring that school boards engage in good decision making practices in relation to teacher nonrenewals.

In short, even though the substantial evidence test is not an onerous one - - i.e., requiring more than a scintilla of evidence, but less than is required to sustain a jury verdict attacked as being against the great weight and preponderance of the evidence, Ruiz v. Southwest ISD, No. 133-R1b-783, pp. 13-14 (Comm. of Education, May 1984) - - that test has not been met in this case.  It is concluded that the nonrenewal decision was made in spite of the evidence rather than because of it.

As previously noted, Petitioner's cause of action alleges alternatively that his nonrenewal was racially motivated.  Because Petitioner must prevail on the basis of the issues relating to the TCNA, it is unnecessary to address questions relating to racial discrimination.

Respondent's Exceptions to the Proposal for Decision

Respondent has excepted to the Proposal for Decision on the basis that it is Respondent's belief that the Hearing Officer was predisposed in favor of Petitioner and carefully selected out of context those passages of testimony from the local record which would support the desired result.  Respondent has, however, neglected to offer any theory or basis for such a conclusion other than the obvious fact that the Hearing Officer failed to propose a decision in Respondent's favor.  Moreover, while Respondent is quick to argue that the local record, when taken as a whole, fails to support any of the Hearing Officer's findings or conclusions, Respondent has failed to allude to any evidence adduced in the local record which would serve to support its decision to nonrenew Petitioner or discredit even one of the findings or conclusions reached by the Hearing Officer.  The rules promulgated by this agency and furnished to the parties to this appeal reflect the following at 19 Tex. Admin Code §157.60(b) (McGraw-Hill 1983):

Exceptions and replies to a Proposal for Decision shall conform as nearly as possible to the requirements in this chapter concerning form of pleadings.  The specific exceptions shall be concisely stated.  The evidence relied upon shall be pointed out with particularity and citation to specific exhibits or to specific pages and line numbers in the transcript of the proceedings before the Commissioner and such evidence shall be grouped under the exceptions to which the evidence relates.

Respondent's exceptions are overbroad and non-specific and are not in compliance with this section of the code and merit no further consideration.  Moreover, the Deputy Commissioner for Legal Services has reviewed the record independently, and he also fully supports the conclusions of the Hearing Officer.

Respondent also urges that the State Commissioner of Education not adopt the Proposal for Decision because Respondent discovered additional evidence subsequent to the April 18, 1983 hearing before Respondent's Board of Trustees but before the following July.  Respondent argues that such additional evidence lends support to the allegations of Petitioner's deficiencies and any action in support of the Proposal for Decision would serve as an injustice in light of such evidence.  Respondent's exception is without merit.  Respondent has requested that the Commissioner conduct an evidentiary hearing to review "problems discovered with the band activity fund." However, Respondent has failed to file any affidavits setting forth facts which would warrant such extraordinary treatment.  The sole support for the request is a rather vague newspaper article.  At this late date, the material presented by Respondent is wholly insufficient.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's action in nonrenewing Petitioner's term contract of employment was arbitrary, capricious, and not supported by substantial evidence.

2. Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  21st  day of  November  , 1984.

_______________________________

W. N. KIRBY, INTERIM
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ORDER ON MOTION FOR REHEARING

In its Motion for Rehearing, the school district asserts that the hearing in this matter should be reopened

because of the great deal of evidence now available to the Respondent that was not available at the time of the nonrenewal hearing that shows conclusively that the Petitioner's contract should not have been renewed and that the Respondent had grounds for which to terminate the Petitioner for cause.

(P. 3).

On the face of the school district's own motion, it appears that the district was aware of all of the information cited in the motion by August 3, 1983.  The school district has not set forth good cause for waiting until its Motion for Rehearing to raise this issue.  The Motion for Rehearing should, therefore, be denied.

It is, therefore, ORDERED that Respondent's Motion for Rehearing be DENIED.

SIGNED AND ENTERED this  13th  day of  February  , 1985.

_______________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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