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DECISION OF THE COMMISSIONER
Statement of the Case
R.  S.  Grantham, et al., Petitioners, as aggrieved parties under §11.13 of the Texas Education Code, file this appeal requesting that the Commissioner of Education review and declare certain actions of the Beaumont Independent School District, Respondent, in violation of the Open Meetings Act and render said actions null and void.  On February 27, 1985, after an emergency posting notice, Respondent decided to hire an accounting firm to handle its audit.  Petitioners objected to the posting since they felt that the matter was neither an emergency nor an urgent public necessity.  Petitioners stated their position in their Petition for Review filed on April 30, 1985.  Respondent filed its Answer on May 30, 1985, and, on August 15, 1985, filed a Motion to Dismiss.  Petitioners filed a brief in opposition to the Motion to Dismiss on August 27, 1985.

Petitioners are represented by Marion J.  Rienstra, Attorney at Law, Beaumont, Texas.  Respondent is represented by Tanner T.  Hunt, Jr., Attorney at Law, Beaumont, Texas.

On September 27, 1985, the Hearing Officer, Joe Garza, issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be dismissed as moot.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to the Proposal for Decision on October 24, 1985.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On February 27, 1985, Respondent's Board of Trustees, in a special meeting, took action to engage the accounting firm of Boutte, Benbow & Company as the district's primary auditors.  The firm of Funchess, Hamby, White & Beal was engaged as secondary auditors, in accordance with the recommendation of the Board's Auditing Committee.

2.  The action taken by Respondent was added to the agenda at 11:30 a.m.  on February 27, 1985, as "a matter of urgent public necessity" to be considered at a special meeting held at 6:00 p.m.  on February 27, 1985.

3.  Mr.  Dishman, Chairman of the Audit Committee, commented during the meeting of February 27, 1985, that he was not aware until a few minutes earlier that the item pertaining to action to engage an accounting firm was on the agenda for that evening's meeting.  However, it was the consensus of the Audit Committee to recommend the firms listed in Finding of Fact No.  1.

4.  Mr.  Trahan, a member of the Audit Committee, stated at the February 27, 1985 meeting that the action regarding the hiring of the accounting firms was not intended to be classified as an emergency item.  Mr.  Trahan further indicated that since they were already meeting, he felt there would be nothing wrong in having it on the agenda.

5.  On July 26, 1985, notice was posted by Respondent and action was taken on August 1, 1985 to confirm the appointment of the accounting firms listed in Finding of Fact No.  1.

Discussion
Section 3A(h) of the Open Meetings Act, Article 6252-17, Tex.  Rev.  Civ.  Stat.  Ann., specifies that "Notice of a meeting must be posted in a place readily accessible to the general public at all times for at least 72 hours preceding the scheduled time of the meeting.  .  .  .  In case of emergency or urgent public necessity, which shall be expressed in the notice, it shall be sufficient if the notice is posted two hours before the meeting is convened."

There is no dispute that there was a sufficient amount of notice as required by the "emergency or urgent public necessity" clause of the Open Meetings Act; however, Petitioners claim that the notice did not comply with the statute because no emergency nor urgent public necessity existed in the hiring of the accounting firms.  Petitioners claim that the action by the board of trustees should, therefore, be declared null and void.  Although the board of trustees should have followed the proper notice posting guidelines as set out in the statute, their actions, pursuant to §3A(h) of the Open Meetings Act, are only "voidable"; they are not "void" as Petitioners assert.  The difference between "void" and "voidable" is that "void" means that an instrument or transaction is nugatory and ineffectual so that nothing can cure it; an instrument is "voidable" when an imperfection or defect can be corrected or cured by the act or confirmation.  Black's Law Dictionary (5th ed.  1979).

In this case, Respondent properly posted and ratified the selection of the accounting firms on August 1, 1985.  Petitioners did not voice their opinion or any disapproval of the accounting firms at that point.  Petitioners, therefore, can no longer claim to have been harmed in any way that has not already been remedied.  This is not to say that the initial action of the Board of Trustees is condoned.  Had Respondent not properly posted and ratified its selection of the accounting firms on August 1, 1985, Petitioners would certainly have had an arguable claim.  However, because the State Commissioner of Education cannot grant Petitioners any effective relief by declaring the Board's initial selection of the accounting firms void, inasmuch as the same selection was subsequently made after proper notice was given, this case should be dismissed as moot.

Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Even if Respondent's initial selection of its accounting firms was made without proper notice as required by the Open Meetings Act, the State Commissioner of Education can offer no effective relief to Petitioners by voiding that action, inasmuch as the same action was subsequently taken after proper notice was given.

2.  Petitioners' appeal should be DISMISSED as moot.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DISMISSED AS MOOT.

SIGNED AND ENTERED this 17th day of March, 1986.

_______________________

W.  N.  KIRBY
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