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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  13th  day of  February  , 1985.

______________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Henry S. Dooley, Petitioner, brings this appeal from an action of the Board of Trustees of Fort Worth Independent School District, Respondent, terminating Petitioner's employment as assistant football coach and reassigning him to a non-teaching position.  The appeal was heard on June 1, 1984, by Rebecca M. Elliott, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Donald J. Fleming, Attorney at Law, Fort Worth, Texas.  Respondent is represented by Tom Carr, Attorney at Law, Fort Worth, Texas.

On October 11, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal on November 5, 1984.  Respondent's Reply to Petitioner's Exceptions was filed on November 19, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. During the 1983-84 school year, Petitioner was employed by Respondent under a continuing contract as a teacher to give classroom instruction in academic subjects.  (See Joint Ex. P).  Clause 1 of the contract is set forth below:

1. The Board hereby agrees to employ the Teacher, and the Teacher hereby agrees to serve the Board by engaging in classroom instruction of academic subjects as assigned by the Superintendent of Schools for ten months each year for the period commencing on the 24th day of August, 1970, and continuing for all future school years, without the necessity for annual nomination or reappointment, until such time as the Teacher: (1) resigns or retires under the Teacher Retirement system; (2) is released from employment by the Board at the end of a school year because of necessary reduction of personnel; (3) is discharged for lawful cause, as hereinafter set forth, and pursuant to the procedures hereinafter set forth; (4) is dismissed at the end of a school year for any reason as hereinafter set forth, and pursuant to the procedures hereinafter set forth; (5) is returned to probationary status as hereinafter set forth.

2. During the year in question, Petitioner was assigned to teach 6th grade physical education.  As an additional duty, Petitioner coached boys athletics at Meachum Middle School.  (Tr. 61).  For coaching, Petitioner received a stipend of $1,497.00.  (See Pet. Ex. 5).

3. In addition to their teaching duties, teachers in FWISD can request assignment to any number of extra duties including coaching, teaching driver's education, and sponsoring groups such as cheerleaders or pep squads.  Teachers receiving these assignments are given additional compensation.  There are no formal written contracts for the extra duties.  (Tr. 22, 23, 99).

4. Coaching assignments are made on the basis of employee requests and the district's needs as voiced by the athletic director and the individual principals and head coaches of the various middle schools.  (Tr. 101, 102, 112).

5. Coaching assignments are made on a year-to-year basis.  Generally, coaches receive the same assignment each year unless they are notified of a change.  (Tr. 133).  Employees can request changes in assignments as positions become available.  (Tr. 21, 152, 180).  Petitioner has coached a variety of sports during his 17 years with FWISD.  (Tr. 239, 240).

6. Petitioner was not formally notified of his salary for coaching but could determine the amount of his stipend by checking the Athletic Handbook.  (Tr. 112, 113).

7. During the eighth-grade football workout on October 7, the students were preparing for a game the next day and were not suited in full uniform, lacking only the shoulder pads and helmets.  (Tr. 12).  Drills were being run for execution and timing, and no contact was taking place.  (Tr. 13).

8. Petitioner conducted the defensive portion of the workout.  (Tr. 14).

9. Petitioner warned the players with whom he was working that if they did not run past him that he would tackle them.  (Tr. 75).  The students were drilling on the blocking duties of the defensive players when an interception occurs.  (Tr. 72, 73).

10. Jackie H., one of the players involved in the drill, did not perform as instructed; he did not run past Petitioner as directed on two occasions.  (Tr. 73).

11. When Jackie failed to run past him the second time, Petitioner ran some five yards to the child at three-quarters to full speed, collided with him, and fell to the ground on top of the boy.  (Tr. 20, 47, 74).

12. The sound created on impact between Petitioner and the boy could be heard some 30-35 yards away and was similar to that created when players wearing helmets and pads collide.  (Tr. 20).

13. After the incident, Petitioner instructed the boy to return to the huddle and run the play again.  (Tr. 75).  The boy attempted to leave but was restrained by Petitioner, who was holding him by the belt.  When the boy insisted on "going in," Petitioner released him.  (Tr. 75).

14. Jackie then walked away, picked up a rock, and came back towards Petitioner, stating that he was not afraid of Petitioner.  Petitioner instructed the boy to put the rock down.  Jackie complied, called Petitioner a "nigger," then left the field and reported to the vice-principal's office.  (Tr. 76, 77).

15. When Jackie entered the vice-principal's office, he was crying and holding his ribs.  (See Jt. Ex. H, p. 235).  He told Vice-Principal Gay that Petitioner had tackled him.  (See Jt. Ex. G, p. 14).

16. Petitioner denied tackling the student and contended that either Jackie slipped or he (Petitioner) slipped and "went down." (See Jt. Ex. 61; Tr. 97, 98).

17. Petitioner was subsequently suspended from his coaching duties with pay until the matter was resolved.  (Jt. Ex. 69).

18. By letter dated October 20, 1983, Petitioner was notified of his proposed termination from coaching and his right to appeal.  (See Jt. Ex. 62).

19. Petitioner requested and was granted a hearing before an administrative panel and before the Board of Trustees.  (Jt. Ex. B, C, E, J, K, M).

20. The Board of Trustees upheld the administration's recommendation to terminate Petitioner from all coaching duties.  The Board also ordered that Petitioner be transferred from Meachum Middle School and that his coaching stipend be terminated.  (See. Jt. Ex. M).

21. It was the policy of Respondent to use encouragement and positive reinforcement to motivate participants in the various athletic endeavors and to discourage the use of physical exercise or physical contact as punishment or motivation for the athletes.  (Tr. 131).  This policy had been communicated to Petitioner during in-service programs for the District's entire coaching staff.  (Tr. 132).

22. When a coach resigns or is terminated, it is the school district's policy to transfer the coach from that school campus and reassign him/her to another school.  (Tr. 127).

23. The contract between the parties provides for reassignment of the teacher.  (See Jt. Ex. P, Clause 4).

24. Petitioner was transferred, pursuant to the Board's order, on March 8, 1984, to Respondent's Transportation Department.  He had no teaching assignment and no student-related responsibilities.  (See Pet. Ex. 3).

25. Petitioner was transferred to the Transportation Department because there were no teaching vacancies available within the district when the transfer was ordered.  (Tr. 145).

26. Petitioner's transfer was temporary and was effective only until the end of the 1983-84 school year.  (Tr. 146).

27. As a result of the Board's action in January, Petitioner's salary was reduced by $99.34 each month during February and March.  (Tr. 223, 224).  However, a salary adjustment was made in April and May, 1984, so that only $56.81 was deducted each month.  (Tr. 224).

28. At the hearing before the Agency, Respondent tendered a check to Petitioner for $191.59 as payment for the balance of Petitioner's coaching wages.  Petitioner declined to accept the check as payment in full.  (Tr. 229, 276).

Discussion

Petitioner brings this appeal before the Commissioner of Education seeking relief from Respondent's decision to terminate his coaching duties as a result of the October 7 "tackling incident." Respondent gave as reason for terminating Petitioner: (1) using excessive physical force upon a student athlete; (2) using unreasonable force to discipline and/or enforce compliance with instructional requests.  Petitioner challenges the lawfulness of the reasons and raises two issues with regard to his contractual rights with Respondent: First, was Petitioner's reassignment to Respondent's Transportation Department a violation of his teaching contract? And second, did Petitioner have tenure in his coaching position which would restrict the district to using only the causes set out in Tex. Educ. Code Ann. §13.109 (Vernon 1972) for discharge? The first issue is moot because Petitioner's assignment to the Transportation Department was only for the remainder of the 1983-84 school year.  Respondent assured Petitioner of placement in a teaching position during the 1984-85 school term, and has apparently done so, inasmuch as Petitioner has not, as of the date of this Decision, made any indication to the contrary.  The resolution of the second issue, with regard to Petitioner's property interest in his coaching position, will determine the guidelines to be used in deciding whether there was cause for terminating Petitioner's coaching contract.

The protection Petitioner is entitled to in his position as coach depends on the type of contract he holds with Respondent.  Petitioner contends that he was hired in 1969 as a teacher/coach for a period of one year and that in 1970 he was again offered a one (1) year contract as teacher/coach.  A short time after he signed the 1970-71 contract, the school district offered him another contract, a continuing contract (i.e., tenure), beginning August 24, 1970, which he accepted and which he claims included his position as coach.  (See Jt. Ex. P).  Although there was no position stated in the contract other than "Teacher," Petitioner asserts that he was offered tenure in both positions.  Respondent denies that Petitioner has any claim to tenure as a coach under his continuing contract and that coaching is merely an additional assignment which the district may make under clause 4 of the contract, which states:

It is understood and agreed by the parties to this agreement that the Superintendent of Schools shall have the right to assign such duties to the teacher as the Board shall deem proper, and may, from time to time, assign or reassign the Teacher to duties other than or additional to those contemplated hereunder.

(See Jt. Ex. P).  Coaches, under Respondent's analysis, have no property interest in their position beyond their current assignment.

The offering of a continuing contract to a teacher is discretionary with the district under Tex. Educ. Code Ann. §13.101 (Vernon 1972).  Hix v. Tuloso-Midway Independent School District, 489 S.W.2d 706, 709 (Tex. Civ. App. -- Corpus Christi 1972, writ ref'd n.r.e.).  Because the school board may choose not to offer such contracts at all, it follows that the board may choose to offer tenure to its teachers only in the position of classroom teacher.  Whether Petitioner has tenure rights as a coach, therefore, is a question of the intent of the parties.  The contract serves as the best evidence of their intent.  Without express language which evidences Respondent's intent to offer Petitioner tenure as a coach, such a substantial interest should not be presumed.

Clause 1 of Petitioner's contract is set forth in Finding of Fact No. 1 and clearly states the position in which Petitioner was being offered tenure -- as Teacher, to serve "by engaging in classroom instruction of academic subjects." Although coaching athletics does involve an element of teaching, athletics itself is not commonly considered to be an academic subject, it does not lend itself to classroom instruction, and one who coaches is not normally considered a teacher when participating in after-school activities.

Petitioner supports his claim to tenure in his coaching position on the theory that the continuing contract signed in August 1970 incorporated the previously signed contract for the same school year.  The original contract stated Petitioner's position as Teacher-Coach.  (See Pet. Ex. 3).  Petitioner offered no other evidence demonstrating Respondent's intent to offer him a continuing contract as a coach other than the 1970-71 contract and the school district's past actions in continuing each year to assign him extra duties as coach.  The Seventh Circuit Court of Appeals addressed a similar claim of tenure based on past acts in Smith v. Board of Education of Urbana School District No. 116, 708 F.2d 258 (7th Cir. - 1983).  Chief Judge Cummings, in citing Pearson v. Youngstown Sheet & Tube Co., 332 F.2d 439, 441 (7th Cir. 1964), certiorari denied, 379 U.S. 914 (allegation of employment for 28-1/2 years in the same job position held insufficient to support a claim of implied contract of permanent employment), stated:
Employment for a number of years in the same job does not give one a contractual right to continued employment in that same position absent a special statute.  Id. at 264.

Petitioner may have had a hope or an expectancy of continued coaching assignments, but he has failed to carry his burden to show that he did indeed have a continuing contract as a coach; he therefore cannot bind the district to the causes for discharge outlined in Tex. Educ. Code Ann. §13.109 (Vernon 1972).

Undoubtedly, Petitioner did have a contract with Respondent during the 1983-84 school year with regard to his coaching duties.  Petitioner was employed as a coach on a year-to-year basis.  Respondent's coaches receive the same assignment each year unless they are notified of a change.  (See Finding of Fact No. 6).  Further, Petitioner's coaching salary represented stipends for three different sports to be paid on a twelve-month basis.  (Tr. 172, 173).  It is evident that Respondent expected Petitioner to perform coaching duties for the full school year and that Petitioner expected to fully perform.

Respondent's burden to terminate a contract during its term is to show good cause for the termination.  On October 7, 1983, Petitioner threatened a group of players with whom he was working; i.e., that if they did not run past him, he would tackle any "stragglers." (See Finding of Fact No. 9).  Petitioner had been informed of the District's policy of avoiding the use of physical exercise or physical contact as punishment or motivation.  (See Finding of Fact No. 21).  Undoubtedly, Petitioner was using the warning of physical contact to motivate the players to perform to his standards.  A few moments later, Petitioner did take one of the players to the ground.  (See Finding of Fact No. 11).  Although Petitioner claims that he never intended to tackle the child, that he was only going to "wrap-up" the boy and pick him up, it is difficult to accept Petitioner's version of the incident.  Petitioner himself seemed to be unable to adequately explain the incident, stating at times that the boy slipped and fell under him and at other points that he (Petitioner) might have slipped before making contact.  (Tr. 97, 98).  When noting the speed with which he approached the boy, the sound created when contact was made, the anger displayed by the child, the failure of Petitioner to apologize or in any way acknowledge an accident, and the statements by all witnesses that Petitioner did in fact tackle the student, (See Findings of Fact Nos. 11, 12, 13, 14; Jt. Ex. G-11, G-13; Jt. Ex. H, pp. 187, 189, 202, 211, 215, 220), the bulk of the credible evidence is against Petitioner's version.

Obviously, a great deal of physical contact is expected in the game of football.  However, the contact anticipated by the player is from opposing players, not from his own coach.  Petitioner in this instance acted with poor judgment.  He negligently risked the child's physical and emotional well-being.  Petitioner regards Respondent's decision to discharge him from coaching as "most unreasonable and excessive" (See Petition for Review, p. 9) and contends that the disparity between the offense and the penalty is too great.  Petitioner, however, has demonstrated that, after 27 years of coaching, he is likely to use inappropriate physical contact to insure compliance with his demands.  Action may be taken by Respondent based on the evidence of this one incident.  Respondent need not risk a recurrence and possible severe injury to a child before removing Petitioner from his coaching position.

One additional conflict remains regarding the compensation earned by Petitioner.  Respondent originally terminated Petitioner's coaching stipend at the end of January 1984.  As a result, Petitioner's salary was reduced by some $198.68 during the next two months.  (See Finding of Fact No. 27).  An adjustment was made during April and May so that $85.06 ($42.53 each month) was returned to him.  (See Finding of Fact No. 27).  At the hearing before the Agency, Respondent tendered a check for $191.59, which Petitioner refused, claiming he was entitled to more money.  (See Finding of Fact No. 28).  In his brief, Petitioner claimed Respondent only owed him an additional $127.10.  Assuming Respondent remains willing to tender to Petitioner $191.59, this claim is mooted.

In conclusion, Petitioner has failed to demonstrate how he was terminated unlawfully from his coaching position.  As Respondent has indicated a willingness to return him to the classroom in a position in which he has tenure and to tender to him more than the full amount Petitioner claims he is owed, no relief should be granted in this cause before the Commissioner.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was not tenured in his coaching capacity.

2. Petitioner held a contract as coach in FWISD for the 1983-84 school year.

3. Petitioner was terminated for good cause as a result of his actions in tackling an eighth grade football player.

4. Respondent did not act arbitrarily, capriciously, or in violation of Petitioner's rights in terminating Petitioner's employment as coach.

5. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  10th  day of  January  , 1985.

_______________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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