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DECISION OF THE COMMISSIONER
Statement of the Case
Jimmy Lopez, Petitioner, appeals the decision of Edinburg Consolidated Independent School District (ECISD) Board of Trustees, Respondent, made on February 4, 1981, to terminate Petitioner's employment as a teacher serving the first scholastic year of a three-year teaching contract.  Notice of appeal was filed with the State Commissioner of Education on February 20, 1981.

The appeal was heard on May 19, 1981, before John D.  Ready, Jr., the Hearing Officer appointed by the State Commissioner of Education.  Subsequently, F.  Patrick Whelan was appointed substitute Hearing Officer for purposes of rendering a proposal for decision.

Petitioner (Lopez) appeared represented by Mr.  Larry Watts, Attorney at Law, Houston, Texas, and Messrs.  Robert De la Garza and Sidney Meadows of Meadows, De la Garza and Hanshaw, Attorneys at Law, McAllen, Texas.  Respondent appeared represented by Messrs.  L.  Aron Pena and William J.  Quackenbush of Pena, McDonald, Prestia and Zipp, Attorneys at Law, Edinburg, Texas.

On June 25, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and further, that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

Official notice is taken of all documents requested by the Hearing Officer and received from Respondent's counsel by letter dated April 13, 1982.  These documents include:

1.  ECISD policy on teacher evaluation;

2.  ECISD policy on teacher contracts;

3.  ECISD policy on employee grievance procedure;

4.  ECISD policy on teacher termination;

5.  A copy of the 1979 contract with Jimmy Lopez; and

6.  A copy of ECISD's handbook.

Jimmy Lopez was first employed by ECISD in the 1965 scholastic year and was teaching junior high school mathematics in the first year of a three-year employment contract on November 12, 1980.

On October 18, 1980, ECISD school administrators and Superintendent Ruben Gallegos held a meeting at the junior high school campus to discuss specific areas where assistance might be needed.  One of those areas was student discipline.  Tr.  78.

During the fall months of 1980 and in several prior years Lopez had utilized a teaching technique in his mathematics classes to grade, explain, and record the math work done by his students.  This process was done during the class period by Lopez with groups of four or five students or on a one to one student/teacher ratio.  During this process other students in the class went unsupervised or unattended.  Jt.  Ex.  1, p.  90.  Manuel R.  Pena, Principal and Lopez's supervisor, determined that student discipline would be enhanced if Lopez would cease this practice or curtail the amount of class time used to grade papers with one or a few students.  Tr.  153.

Principal Pena notified Lopez on September 8, 1980, on October 31, 1980, on November 7, 1980, and on November 10, 1980, that Lopez should prepare more specific and detailed lesson plans.  Tr.  149, 150-154.

On October 31, 1980, November 7, 1980, and on November 10, 1980, Principal Pena advised Lopez that classroom management was lacking.  Tr.  150-154.  Principal Pena testified that the matter of classroom management was discussed with Lopez several times prior to October 31, 1980.  Tr.  153, Jt.  Ex.  1, pp.  86-88.

On November 6, 1980, Principal Pena scheduled an observation of Lopez's class to convene at 9:00 a.m.  on November 7, 1980.  Pena specifically requested a detailed lesson plan be available for this observation.  The lesson plan was not available.  Pena's initial observation of the class was satisfactory.  Pena left the classroom and returned to find the "instructional setup" changed with students playing and unattended while Lopez was grading papers with several students gathered around his desk.  Jt.  Ex.  1, p.  90.

During a conference held on November 10, 1980, with Lopez, Pena recommended that Lopez limit or curtail the class time spent grading papers.  Pena was of the opinion that the grading process was hurting classroom management.  Lopez disagreed with this recommendation stating he would rather resign than do what was recommended by the principal.  Pena advised Lopez that grading during class time could not be allowed when that process allowed students to become loud or inattentive.  Lopez advised that he refused to grade papers at home.  Tr.  153.  Pena documented this meeting by a memorandum to Jose Manzano, Director of Personnel, stating that he would "accept his resignation or recommend termination procedures" if matters did not improve.  See Pet.  Ex.  2.  Jose Manzano delivered this memorandum to the Superintendent on November 10, 1980.  Tr.  98.

Lopez utilized the same kinds of lesson plans that he had used in prior years teaching at ECISD.  Tr.  122-128.  All of the evaluations of Lopez's performance as a teacher for prior years which included evaluations of lesson plans were satisfactory.  The practice of grading students in class is professionally recognized as a valid teaching technique.  Tr.  156.

On November 11, 1980, while in executive session, ECISD Board of Trustees heard the statements of Manuel R.  Pena and ECISD Superintendent, Ruben Gallegos, regarding Lopez's conferences with Manuel R.  Pena.  Gallegos informed the board that Lopez had stated that he would not change his teaching method and that he would rather resign.  Tr.  109.  On the basis of these statements, the only board member to testify stated that on November 11, 1980, the ECISD Board of Trustees decided to accept Lopez's resignation.  The testimony is that the teacher had a conflict with the principal and that "he'd rather quit than change"; therefore, the board had no other alternative.  Tr.  26.  Lopez, his Principal, and the Superintendent each testified that Lopez stated that he would resign rather than make the change in instructional methods recommended by Pena.  See Jt.  Ex.  1, p.  79.

By letter dated November 12, 1980, Ruben Gallegos, ECISD Superintendent, notified Lopez that ECISD was releasing Lopez from employment for the following reasons:

1. Unable to develop written plans for the implementation of instructional programs.

2. Does not demonstrate competency in implementing the instructional program to provide effective and meaningful learning experience.

3. Does not maintain effective communication with students.

4. Does not contribute to a positive atmosphere in which all constituents cooperate to provide an environment conducive to maximum learning for each student.

See Pet.  Ex.  3.

At a meeting on November 12, 1980, Lopez requested that Superintendent Gallegos hold his notice of release until after the 1980 Thanksgiving Holidays in order to allow Lopez time to consider whether or not he should resign.  On that date, Lopez was barred by Gallegos from his classroom at ECISD.  Subsequently, Lopez declined to resign his employment.

ECISD Board of Trustees held a hearing on January 27, 1981, to consider Lopez's termination.  At that hearing, the ECISD Board of Trustees heard evidence from two of Lopez's fellow teachers that the noise level in Lopez's class disrupted or interfered with other classes.  See Jt.  Ex.  1, pp.  45, 65.  On February 4, 1981, Lopez was notified that the board had acted to terminate his employment effective February 3, 1981.  On March 4, 1981, ECISD tendered to Lopez a lump sum payment of his accrued salary through February 3, 1981.

Discussion and Conclusions of Law
Discussion
These facts and the pleadings raise three essential issues that require decision to either grant or deny Petitioner's appeal.

1.  Petitioner avers that ECISD terminated his employment without affording the procedural due process rights that are guaranteed by the XIV Amendment to the U.  S.  Constitution;

2.  That Lopez's teaching activities are the kinds of classroom conduct that are characterized as academic freedoms protected by the First Amendment to the U.  S.  Constitution, and that termination cannot be based upon infringement of that freedom; and

3.  That there was, in fact, lack of adequate cause to terminate Lopez.

I.  Procedural Due Process
Lopez maintains that the actual decision to terminate his employment was made by the ECISD Board of Trustees at the executive session held November 11, 1980, without giving him notice and an opportunity to be heard.  Under a similar fact situation, the court in McConnell v.  Alamo Heights Independent School District, 576 S.W.2d 470, 474 (Tex.  Civ.  App.  - San Antonio 1978, writ ref'd n.r.e.), determined that the teacher's termination did not occur until the later Board meeting; and, inasmuch as the teacher and his counsel both appeared and participated at that meeting, any violations at the previous session were not fatal and did not render the subsequent termination void.

In the present case, the Board of Trustees gave Lopez a hearing on January 27, 1981, at which he and his counsel both appeared and participated.  The Board at that time terminated his employment, and later tendered to him his accrued salary through February 3, 1981.  Under these circumstances, any violations related to the November 12, 1980 meeting were not fatal and did not render the termination of January 27, 1981 void.

Petitioner also contends that the charges made against him in the notice of dismissal were vague and overbroad.  The record fails to support this contention.  Lopez had repeated notice that the requirements for detailed lesson plans and for student discipline were his shortcomings.  Considering his discussions with the principal, the notice given him was sufficient to make him aware of the basis for the School Board's decision.  Even were this conclusion not reached, there is authority for the proposition that where a teacher participates in the hearing concerning his dismissal, he waives any purported insufficiency or defects in the notice.  Id.  at 477-78.

Relying on Bates v.  Hinds, et al., 334 F.Supp.  528, 532 (1971), Petitioner complains that "when the hearing of January 27, 1981, was held, Petitioner was not provided a written list of witnesses that were to testify against him." In those cases in which a teacher facing discharge is not given the opportunity to confront the witnesses against him, the teacher must nevertheless be accorded a meaningful opportunity to be heard in his own defense; and that opportunity cannot be meaningful if the teacher is not advised of the names and the nature of the testimony of the witnesses against him.

In the present case, however, the Petitioner was afforded much more than the mere opportunity to be heard in response to the charges against him.  He was allowed, at the hearing before the Board of Trustees, to confront the witnesses againt him and to subject them to cross-examination.  Jt.  Ex.  1.  Under these circumstances, he was not entitled to advance notice of the names of the witnesses against him and the likely nature of their testimony; nor was he denied due process by the school district's alleged failure to provide him with such information.

Lastly, Petitioner asserts that the Board of Trustees was not impartial toward Petitioner, in that, at the hearing held on January 27, 1981, they were merely meeting to lend formality to the decision made on November 11, 1981.  In the absence of a showing of personal animosity, illegal prejudice, or a personal or financial stake in the outcome which ammounts to a conflict of interest, school board members are entitled to a presumption of honesty and integrity.  Welch v.  Barham, 635 F.2d 1322, 1326 (8th Cir.  1980).  In this case, no such showings have been made.

II.  Academic Freedom
Petitioner asserts that he may not be discharged because of classroom discussion that falls within the realm of protected activity.  It has been held that classroom discussion is activity protected by the First Amendment as long as the activity is not carried to such a point as to clearly overbalance one's usefulness as an instructor.  Kingsville ISD v.  Cooper, 611 F.2d 1109, 1113 (5th Cir.  - 1980); Kaprelian v.  Texas Womens University, 509 F.2d 133, 139 (5th Cir.  - 1975).  Principal Pena advised Petitioner that he could not continue to grade papers during class time when that process deprived other students of supervision or instruction, or allowed them to become loud and unattentive.  Suggested means to accomplish both grading and maintaining discipline were summarily rejected by Petitioner.  In addition, the unsupervised students disrupted other classes (See Jt.  Ex.  1, pp.  45, 64).  The Petitioner's actions, therefore, did not constitute protected academic freedom.

III.  Good Cause
Petitioner's claim that adequate cause for termination did not exist cannot be sustained.  See McConnell, 576 S.W.2d at 478, wherein it was stated that:

Appellant's testimony that his method of teaching was better than the prescribed curriculum and that the administrative directives and Board's holding violated academic freedom and freedom to teach, does not overcome the ample testimony in the record of Appellant's repeated failure to comply with official directives and failure to maintain classroom management and discipline.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Petitioner's termination of employment by Respondent has not been shown to be in violation of constitutionally protected rights or privileges.

2.  Good cause did exist for Respondent's action to terminate Petitioner's contract of employment.

3.  Petitioner's termination by Respondent was not arbitrary, capricious, or in violation of law.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 6th day of Oct., 1982.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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