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Statement of the Case

Petitioner Gloria Barragan appeals the decision of Ysleta Independent School District to deny her initial enrollment in a tax-deferred custodial account under Tex. Rev. Civ. Stat. Ann. art. 6228a-5 (Vernon Supp. 1987).

A hearing on the merits was held on September 16, 1987 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Dianne E. Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Carmen Leal, Attorney at Law, El Paso, Texas.

On September 1, 1988, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Petitioner filed Exceptions to the Proposal for Decision on September 22, 1988; no reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Tex. Rev. Civ. Stat. Ann. art. 6228a-5 (Vernon Supp. 1987) provides in pertinent part:

Section 2.

(b) The. . . governing board . . . may reduce the salary of participants when authorized in writing and shall apply the amount of the reduction to the purchase of annuity contracts or contributions to any type of investment authorized in Section 403(b) of the Internal Revenue Code of 1954, as it existed on January 1, 1981, the exclusive control of which will vest in the participants.

(c) The employee is entitled to designate any agent, broker, or company through which the annuity or investment is to be purchased.

2. In August of 1986, Petitioner requested that she be enrolled in a tax-deferred custodial account program through a company called "SISCOR".  (Resp. Ex. 20).  Respondent notified Petitioner's representative, Mr. Gerald Edgar, that SISCOR had not complied with district administrative requirements and that Petitioner's contract was being returned pending submission of required documents.  (Pet. Ex. 8).  Although Petitioner's contract was returned to the district, there is no evidence that Petitioner reactivated her enrollment demand following resolution of her grievance.  (Pet. Ex. 9).

3. Petitioner filed a grievance challenging the denial of her enrollment.  At Level I, wherein Petitioner requested to be allowed to purchase a mutual fund under Internal Revenue Code §403(b), was denied.  (Resp. Ex. 10, 11).

4. At Level II, Petitioner challenged the district's policy of limiting enrollments in §403(b) plans to one enrollment date per year and the requirement that each company pay a monthly fee of $20.00.  (Resp. Ex. 14).

5. Deputy Superintendent Tom Kelley recommended at Level II that Respondent:

(a) rescind the enrollment times in board policy until they can be made compatible;

(b) establish open enrollment periods pursuant to the employee handbook; and,

(c) allow Petitioner and others to purchase, retroactive to September, 1986, a tax-sheltered annuity.

(Resp. Ex. 15).  Superintendent R. Jerry Barber concurred with these recommendations.  (Resp. Ex. 16).

6. Open enrollment has been in effect since February, 1987.  (Tr. 2-3, Pet. Ex. 18).

7. The Pension Reform Act (Reg. §2510.3-2 provides that a district may assess:

reasonable compensation to cover expenses properly and actually incurred by such employer in the performance of the employer's duties pursuant to the salary reduction agreements to forego salary increases. . .

(Pet. Ex. 10).  Further, the Texas Education Agency has advised districts that a reasonable administrative fee may be charged.  (Pet. Ex. 19).

8. Respondent's costs to process the payment of salary for tax-deferred custodial accounts include payroll deduction, reconciliation of company billings, payment preparation, payment disbursement, accounting and insuring that each employee submitted only one contract per year.  (Tr. 59, 73, 77, Pet. Ex. 1).

9. Respondent subsequently deleted the requirement that investment companies pay the monthly fee of $20.00.  (Tr. 3).

Discussion
Petitioner complains of Respondent's initial actions to deny her request to enroll in a tax-deferred custodial account program.

The district committed no error in requiring that Petitioner's investment company meet certain administrative requirements, such as the documentation required for each company's file.  See e.g., Pet. Ex. 19, item 7, permitting reasonable administrative procedures.

Respondent was entitled to collect a reasonable fee for the administrative cost of processing payments.  The amount of $20.00 per company is reasonable in light of the activities identified in Pet.  Ex. 1. Therefore, Respondent's initial denial of enrollment did not violate state or federal law.

Even assuming, without finding, that Respondent's initial actions violated Art. 6228a-5 or the Pension Reform Act, Petitioner's challenge has been mooted by the granting of her grievance.

Having found no violation, it is unnecessary to reach the question of the Commissioner's authority to award unliquidated damages.  Petitioner's appeal should be DENIED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent did not act unlawfully in requiring that employees' investment companies under Art. 6228a-5 of the Texas Statutes meet administrative paperwork requirements.

2. The monthly fee of $20.00 is a reasonable amount to be charged to Petitioner's investment company for activities related to a payroll deduction plan under Tex. Rev. Civ. Stat. Ann. art. 6228a-5 (Vernon Supp. 1987).

3. Respondent did not act unlawfully in requiring that Petitioner's investment company pay a $20.00 administrative fee.

4. Petitioner's appeal is moot.

5. Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  2nd  day of  November  , 19  88  .

__________________________________

W. N. KIRBY
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