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SOUTHSIDE INDEPENDENT
§
SCHOOL DISTRICT
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THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO. 127-R1b-683

JOHN S. McCONNELL
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
SOUTHSIDE INDEPENDENT
§
SCHOOL DISTRICT
§

THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 16th day of February, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  12th  day of MAY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

John S. McConnell, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Board of Trustees of the Southside Independent School District (SISD), Respondent, nonrenewing Petitioner's term contract of employment.  Petitioner filed his Petition for Review on June 20, 1983, alleging that Respondent's action in not granting a continuance during the hearing before its Board of Trustees on April 20, 1983, violated Petitioner's due process rights under the Fourteenth Amendment to the U.S. Constitution.

Petitioner is represented on appeal by Dianne E. Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Luis Segura, Attorney at Law, San Antonio, Texas.

Respondent filed its Motion to Dismiss, alleging untimely filing of Petitioner's Notice of Appeal and Petition for Review, on August 30, 1983, to which Petitioner has made no written response.

On October 5, 1983, Judy Underwood, the Hearing Officer appointed by the Commissioner of Education, issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the Proposal for Decision on October 31, 1983.  Respondent's reply to Petitioner's exceptions was filed on January 20, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner's contract of employment was nonrenewed by Respondent on April 20, 1983.  (Uncontested).  Written notice of the Board's action was given to Petitioner by letter dated April 28, 1983.  (Board Transcript, Ex. 3).  Petitioner notified the Commissioner of Education of his intention to appeal on May 23, 1983.  Petitioner filed his Petition for Review on June 20, 1983.

2. It is uncontested that Petitioner was afforded a hearing before Respondent's Board of Trustees on April 20, 1983, said hearing beginning at 6:00 p.m. and ending at 5:40 a.m. on April 21, 1983.

3. J. Don Salcedo, Petitioner's representative at the hearing, cross-examined the administration's three witnesses during the administration's presentation before the Board of Trustees.  (Bd. Tr. 46-122, 141-43, 150-61, 195-217).

4. Petitioner presented seven witnesses, exclusive of himself, in support of his case prior to asking for a continuance.  (See Index of Witnesses, Bd. Tr.).

5. At approximately 3:00 a.m.  on the morning of April 21, 1983, after the hearing had been in progress for nine hours and after Petitioner had presented all but one witness (himself), Petitioner's representative requested that the hearing be continued on another unspecified date.  The administration's counsel objected, and the President of the Board said, "I would rather proceed now, quite frankly, Mr. Salcedo." At that point, the hearing continued without any objection from Petitioner or his representative.  (Bd. Tr. 286-87).

6. Petitioner then took the witness stand and was examined and cross-examined.  (Bd. Tr. 287-338).  Petitioner's representative was given the opportunity to make a closing statement.  (Bd. Tr. 339-44).

Discussion

The sole issue of this appeal is whether the Board's refusal to continue the hearing to another day constituted a violation of Petitioner's due process rights under the U. S. Constitution.

Petitioner's procedural rights under the U. S. Constitution are those granted by the Term Contract Nonrenewal Act. Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, pp. 16-20 (Decision of the Commissioner, April 1983).  Petitioner failed to allege how Respondent's refusal to continue the hearing violates the Act.  The mere failure by the School Board to grant a continuance does not, in and of itself constitute a violation, especially when the requesting party (1) did not complain of the ruling when it was made and (2) on appeal, fails to explain what he could have done, had he received the requested continuance, that would have persuaded the Board to find in his favor.  Had Petitioner alleged, for example, that the refusal to grant the requested continuance resulted in Petitioner's representative being unable to complete the presentation of Petitioner's case because of his mental or physical fatigue, and explained what he would have done differently had he been able to present the remainder of the case after a continuance, the Commissioner would be in a position to make a determination of whether Petitioner should, on appeal, be allowed to present such "different" evidence.

As stated in Patrick v. Mineola ISD, Docket No. 111-R1a-382, p. 1 (Decision of the Commissioner, July 1983), "the burden is on the party appealing a nonrenewal (1) to show that he or she has not received one or more of the benefits contemplated by the Term Contract Nonrenewal Act (TCNA) and (2) to persuade the Commissioner that it is in the best interests of public education for the teacher to be reinstated to his or her previous position." In the case at bar, Petitioner received timely notice of the proposed nonrenewal and the hearing which he requested before the Board of Trustees.  He was represented by a teacher representative and was afforded ample time to present and cross-examine witnesses.  When Petitioner's representative's request for continuance was refused, he made no objection, but proceeded to examine Petitioner.  Petitioner's examination, cross-examination and re-direct examination are found in fifty-one (51) pages of transcript, and at the close of such examination, Petitioner's representative again did not register any objection to the refusal to grant a continuance.  (Bd. Tr. 338).  These facts do not support a contention that Petitioner was entitled to a continuance or, in some indefinable way, harmed by the Board's failure to grant one.

Exceptions to the Proposal for Decision

Subsequent to the issuance of the Proposal for Decision, Petitioner filed his Exceptions to the Proposal for Decision, a Motion for Hearing, and an Amended Petition for Review.

(1) Exceptions to the Proposal
Petitioner first excepts to the Hearing Officer's Proposal on the basis that it was premature.  He contends that he "had intended to amend his pleadings and to file at least one pre-Proposal motion," but that the Hearing Officer's swiftness in issuing the Proposal for Decision prevented him from doing so.  Petitioner points out that the Agency's rules set forth no deadlines in regard to the following:

Amendments (157.15) - no deadline

Request for Commission to Take Deposition (157.52(d) - no deadline;

Request To Serve Interrogatories (157.52(e)) - no deadline;

Request For A More Definite and Detailed Statement (157.46) - must be "timely";

Motion for Default Judgment (157.52(e)) - no deadline;

Motion For Summary Judgment (157.53) - any time after the adverse party has appeared or answered;

Request To File a Brief (157.49) - upon "timely" request;

Motion For Pre-hearing Conference (157.16) - no deadline;

Objections To The Record of Appeal (TCNA - 157.64(d)) - within 30 days of the date of filing of the record;

Motion To Take Additional Evidence (TCNA - 157.64(b)) - no deadline; and

Request To Present Oral Argument (TCNA - 157.64(f)) - no deadline.

"Unfortunately," Petitioner concludes, "because there are no time limitations in the rules for entry of the Proposal, under this state of the rules the parties seem to be at risk to receive a Proposal any time after the Notice, Petition, Answer, and local record have been filed, whether or not they have had an opportunity to file any pre-Proposal motions." Petitioner has correctly assessed the situation.

It is the Agency's policy, based on its perceived intent of the legislature, to resolve cases brought pursuant to the Term Contract Nonrenewal Act as expeditiously as possible.  Petitioner should have been well informed of this fact from the decision in Amaro v. New Braunfels ISD, Docket No. 126-R1a-682 (Decision of the Commissioner, September 1983), a case in which Petitioner's attorney, as here, represented the appealing party.  The Discussion segment of that Decision (and the Proposal for Decision issued in July 1983) concluded as follows:

It should be noted that Petitioner recites, in her Petition for Review, that "[a]fter discovery, Petitioner will seek leave of the hearing officer to file an amended Petition for Review." The Petition was filed on June 13, 1983.  As of the date on which the Proposal for Decision was issued [July 22, 1983], no request for leave to engage in discovery had been filed.  At any rate, it does not appear from the pleadings that any factual issues are in dispute in this case which would make discovery either necessary or appropriate.  Because neither side has requested an opportunity to brief any of the issues or to engage in oral argument, this Decision is issued without further delay.
It is not the Agency's intent to prevent the parties in a TCNA appeal from having a fair opportunity to state their positions and file whatever motions they think are necessary in a particular case, and the rules, as written, allow the parties that opportunity.  The law firm which represents Petitioner has, in other TCNA cases, indicated in the Petition for Review its desire to file a brief (e.g., in the appeal of Earnest v. Blum ISD, Docket No. 121-R1-683), and such a request has yet to be denied.  In the present case, the Petition for Review was filed on or about June 20, 1983.  The Proposal for Decision was issued October 5, 1983.  Petitioner had ample time in which to request leave to file additional pleadings.

In addition, Petitioner has filed, subsequent to the Proposal for Decision, the items Petitioner had "intended" to file prior to the issuance of a Proposal.  In his Amended Petition for Review, he alleges the following:

7. The hearing began at approximately 6:30 p.m. on the evening of April 19, 1983, a Tuesday.  The administration presented its case until 1:00 a.m. on the morning of Wednesday, April 20, 1983.  Petitioner then began the presentation of his case.  The administration engaged in lengthy cross-examination of Petitioner's witnesses.  At 3:00 a.m., the Petitioner requested a continuance, which was denied by the school board.  Petitioner's representative continued, throughout the remainder of the hearing, to comment on the detrimental effect the lateness of the hour was having on the presentation of his case, but no continuance was forthcoming.  The hearing was finally concluded at 5:00 or 6:00 a.m.

8. The school board members were tired, sleepy, inattentive, impatient, and unsympathetic towards Petitioner's presentation due to the lateness of the hour.  They hurried Petitioner through the presentation of his case.

9. Petitioner, his representative, and Petitioner's witnesses were so tired and exhausted during the hearing that the presentation of Petitioner's case was adversely affected.

10. Petitioner did not produce at least two witnesses that he otherwise would have produced due to the lateness of the hour.  These witnesses would have testified to Petitioner's excellence as a teacher and his good relationships with other faculty, contrary to the charges of the administration.

11. The Respondent's failure to grant a continuance at 3:00 a.m. and thereafter constituted a denial of due process in violation of the Fourteenth Amendment to the U.S. Constitution, a violation of Tex. Educ. Code Section 21.205, a violation of TEA Rules Section 157.64(g)(11), and a breach of Petitioner's term contract.

12. The essence of Petitioner's presentation to the school board was that a personality conflict had arisen between his principal and him over the development of an English curriculum.  Petitioner wished to show that his actions concerning the development of the curriculum were entirely proper, and that it was not until the personality conflict arose in the fall of 1982 that his principal began to evaluate him poorly, including allegations concerning his grading procedures.  Petitioner sought to introduce evidence that his performance before his fall 1982 evaluation was the same as his performance after his fall 1982 evaluation, in order to persuade the school board that the principal was motivated by the personality conflict.  The board, however, excluded all evidence of Petitioner's performance prior to the fall 1982 evaluation, including prior excellent evaluations and prior gradebooks.  The board also excluded correspondence between Petitioner and the Superintendent concerning the English curriculum which was relevant to Petitioner's theory of the case.

In his Motion for Hearing, Petitioner states that he seeks to introduce evidence [before the Commissioner] as to (1) what evidence he would have introduced at the local hearing but for the lateness of the hour; (2) the mental and physical condition of the Petitioner, his representative, the board members, and the witnesses during the hearing; (3) the evidence, both documentary and testimonial, concerning Petitioner's performance prior to the fall 1982 evaluation which was excluded by the School Board; and (4) all evidence relating to Petitioner's professional competence and his work performance for the Respondent.

It should be noted that the above pleadings state Petitioner's complaint clearly and effectively, in contrast with his original Petition for Review, which stated only that he was denied a recess at his nonrenewal hearing, without explaining why he was entitled to a recess or what harm he suffered by not receiving one.  However, all of the allegations in Petitioner's amended Petition concern facts of which Plaintiff was aware at the time of the nonrenewal hearing - - especially those which state what he would have done had he received the requested recess.  He did not discover these facts after filing his original Petition for Review.  They could have easily been included in his original petition or in an amended petition filed anytime prior to the issuance of the Proposal for Decision.

Just as important, however, is that even if Petitioner had filed his Motion for Hearing and his Amended Petition for Review prior to the issuance of the Proposal, he would not have prevailed under the circumstances of this case.  He does not allege that he explained to the Board members during the nonrenewal hearing why he was entitled to a recess or how he would be harmed if he were not granted one.  In essence, he is asking the Commissioner to chastise the Board for failing to read Petitioner's mind.

In his Exceptions, Petitioner protests that neither he nor his representative at the local hearing are lawyers, and the school district did not have a rule requiring formal objections.  In addition, Petitioner notes that §157.57 of the Agency's Rules Governing Hearings Before the Commissioner states that

[f]ormal exceptions to rulings of the Commissioner during a hearing shall be unnecessary.  It shall be sufficient that the party at the time any ruling is made or sought made known to the Commissioner the action which the party desired, or the party's objection to the action of the commissioner and the grounds therefore.

Petitioner argues that "[t]he grounds were clear, and Petitioner 'made known to [the school board] the action which the party desired.' Can the Commissioner ask more of lay people appearing before a school board than he asks of attorneys appearing before his Hearing Officers? Surely not."

First, as the school district notes in its Reply to Petitioner's Exceptions to the Proposal for Decision, Petitioner had the right to be represented by an attorney at the local hearing.  The fact that he failed to take advantage of that opportunity should not result in either party being placed in a more or less advantageous position on appeal than they would have enjoyed had Petitioner obtained legal representation.

Second, to the extent that the Agency's rules have any relevance in this case, the rule applicable to Petitioner's request that the hearing be continued on another date would be §157.19, which specifically concerns motions for postponement, rather than §157.57, which applies to objections to rulings concerning the admissibility of evidence.  Section 157.19 requires that "good cause" be shown for postponements requested more than ten days prior to the date of hearing, and, absent an agreement of the parties, requires "exceptional circumstances" for a postponement requested within ten days of the hearing date (a time frame which encompasses a request made during the hearing itself).

Finally, an attorney's legal expertise is not required to realize that a decision maker is most likely to grant a request if given a good reason to do so.  If Petitioner had made the Board aware of the facts alleged in paragraphs 8-10 of his Amended Petition for Review, the Board would have been in a much better position to properly consider his request.  Because the Board was not aware of Petitioner's rationale, it cannot be blamed for failing to continue the proceedings at a later date.  The Petitioner must give the Board of Trustees a fair opportunity to make what he or she considers the right decision before complaining that the Board made the wrong decision.  Amaro v. New Braunfels ISD, Docket No. 126-R1a-682, p. 6 (Decision of the Commissioner, September 1983).

Petitioner next complains that

[t]he Hearing Officer has imposed what amounts to a "harmless error" rule.  That is, that the decision of the local board should not be reversed unless their error (failure to grant the continuance) changed the outcome of their decision.  A harmless error rule should not be imposed in this case.  When this Agency was debating what rules it would adopt pursuant to the TCNA, a harmless error rule was proposed by State Board of Education member Will Davis and attorney Paul Lyle.  The TEA staff recommendations did not endorse such a rule, stating, inter alia, `Moreover, in most instances this proposal would create a factual issue which generally would be unanswerable, that is, whether the local board would have decided differently had the violation at issue not occurred.' This perceptive comment points up the greatest problem with the harmless error rule, that it is almost impossible to apply.  The State Board subsequently declined to adopt the harmless error rule for TCNA cases.

The error committed in this case was so egregious that even if the Board would not have decided differently, the decision should be reversed.

Whether or not the Agency has adopted a "harmless error" rule is not a significant consideration in this case, because, for the reasons stated previously, the Board of Trustees did not commit error in failing to grant the requested continuance.  However, even if it were concluded that the existence of a "harmless error" rule were relevant, it should be noted that the Agency's rules contemplate such a concept.  Although Petitioner has accurately quoted part of the TEA staff's language concerning its recommendation that a "harmless error" rule per se not be adopted, Petitioner has not included the following language, which immediately precedes the paragraph he quotes:

Will Davis's and Paul Lyle's proposal for a harmless error rule has not been incorporated.  Although the concept is agreed with, and is being applied in the Commissioner's decisions, it might be best to wait until a greater number of cases have been decided before trying to formulate a rule that will be applicable under all circumstances.  There are instances when a case should be reversed even though the error did not result in a wrong decision - - for example, if the school board's violation of the statute is flagrant.  The precise factors that should be considered in determining when a case is to be reversed can better be formed after more cases have been decided.

In other words, the "harmless error" concept was not rejected - - what was rejected was the specific language which might have limited the Commissioner's discretion.  This is made clear by the introductory language in §157.65(g) and the TEA staff's comment concerning that language.  Section 157.65(g) reads, in pertinent part, as follows:

(g) The commissioner of education may substitute his judgment for that of the board of trustees when the board of trustees' decision was arbitrary, capricious, unlawful, or not supported by substantial evidence including, but not limited to, the following circumstances:

The TEA staff, in explaining its recommendation of the above language, wrote, in pertinent part, as follows:

The language adopted has the following advantages: (1) It essentially tracks the statutory language; and (2) It builds in a harmless error rule, by making it clear that the Commissioner has discretion and need not reverse the local board of trustees for every technical error in the nonrenewal process, no matter how minor.

Finally, Petitioner argues that "[i]f this decision is allowed to stand, it will be a signal to school boards across this state that they can wear down their 'opponents' by insisting on all-night hearings." This concern is not well-founded.  The holding in this case stands only for the proposition that a local board of trustees may deny a motion to continue a hearing, even in the early morning hours, if the one requesting the continuance fails to explain his or her reasons for wanting the continuance and the harm he or she will suffer if the continuance is not granted.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's Motion to Dismiss should be DENIED.

2. Petitioner was not entitled to the requested continuance.

3. Respondent's Board's refusal to grant a continuance to Petitioner under the circumstances of the case, did not harm Petitioner in the presentation of his case and did not deprive him of his due process rights under the U.S. Constitution.

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  16th  day of  Feb.  , 1984.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
-8-

#127-R1b-683

