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MARY J. NANCE
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
BREMOND INDEPENDENT
§
SCHOOL DISTRICT
§

THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of MAY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 3rd day of December, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  10th  day of MARCH, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO. 131-R1a-783

MARY J. NANCE
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
BREMOND INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

Mary J. Nance, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), from a decision of the Board of Trustees of the Bremond Independent School District, Respondent, not to renew her contract of employment with the district for the 1983-84 school year.  Petitioner was represented before the school board and on appeal by Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent was represented before the school board and on appeal by Jack W. Prescott, Attorney at Law, Temple, Texas.

On September 23, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  Petitioner filed Exceptions to Proposal for Decision on October 13, 1983.  Respondent filed a Reply to Exceptions to Proposal for Decision on November 1, 1983.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. The minutes of the Board's regular meeting on March 16, 1983, read, in pertinent part, as follows:

Item 27

Employment

Motion by Sam Bielamowicz, seconded by Paul Zan not to renew contract of Mary Joe Nance because of inefficiency in performance of duties for the 1983-84 school year.

(Tr. 2-4; Agreed Ex. 2).

2. On March 21, 1983, Alfordean Winn, superintendent of BISD, sent the following notice to Petitioner:

Mrs. Mary Joe Nance

Bremond, Texas 76629

The board of trustees have instructed me to inform you of their intent to not renew your contract for 1983-84 because of incompetence.

If you desire a hearing before the board you must make your request in writing within 10 days of receipt of this notice.  You may have counsel (at your own expense) represent you at this hearing.

If I do not receive notice within 10 days of this date indicating you desire a hearing it is assumed you do not and request after that date will not be honored.

Sincerely,

/s/

Alfordean Winn,

Superintendent

(Tr. 4; Agreed Ex. 3).

3. By letter dated March 29, 1983, Petitioner requested a hearing on the matter.  (Tr. 4; Agreed Ex. 4).

4. Petitioner and the school district agreed on a hearing date of May 11, 1983.  (Tr. 4).

5. At the time in question, the school district had not adopted policies or procedures required by the Term Contract Nonrenewal Act.  (Resp. Answer, pars. 8, 9, 15).

6. At the hearing, Petitioner stipulated that, if evidence were received on the merits, "there would be sufficient evidence to meet the standard required by law that [a decision to nonrenew for incompetence] was supported by substantial evidence." (Tr. 5-6; Pet. Rev. par. 19).

Discussion

Petitioner's contentions are as follows: (1) That the school district was in violation of the TCNA on March 16 and March 21, 1983, because it had not adopted any policies regarding nonrenewal; (2) that the notice sent by the superintendent was not in compliance with the TCNA nor did it give notice of the reason why the Board of Trustees had voted to nonrenew; (3) that "lack of efficiency" is not a reason adopted by the Board of Trustees for nonrenewal of a teacher nor is it a reason which is inherent in the employment process; (4) the evaluations of Petitioner were void, because the Board had adopted no policy concerning evaluation; (5) since the Board did not first adopt reasons for nonrenewal, its action nonrenewing Petitioner was illegal; (6) the March 21 notice was invalid because the Board had failed to adopt policies concerning nonrenewal; (7) no reason given Petitioner for her nonrenewal was set out in Board policy; and (8) the decision to nonrenew was arbitrary, capricious, and illegal.

First, there is no doubt that the school district, through its representatives, acted improperly.  There is no excuse for having failed to adopt the policies required by the legislature more than one and a half years after the statute's effective date.  It was also improper for the superintendent to send Petitioner a notice which failed to accurately state what action the Board had taken and for what reason.

Section §21.207(a) of the TCNA reads, in pertinent part, as follows:

The commissioner may not substitute his judgment for that of the board of trustees, unless the decision below was arbitrary, capricious, unlawful, or not supported by substantial evidence.

To the extent that Respondent failed to comply with the statute, its decision was unlawful.  Once it is determined, however, that the Commissioner is authorized to substitute his judgment for that of the local board of trustees, the question becomes: (1) must he do so? and, if not (2) should he do so?

There are only two instances in which the Commissioner must overturn the local school board's nonrenewal decision: (1) when the teacher was not given written notice on or before April 1 that his or her continued employment with the district was in jeopardy, in which case the teacher is reemployed as a matter of law pursuant to §21.204(b) of the TCNA; and (2) when the facts of a particular case are such that it would constitute an abuse of the Commissioner's discretion to affirm the school board's decision.  Patrick v. Mineola ISD, Docket No. 111-R1a-382, p. 8 (Decision of the Commissioner, July 1983).

In the instant case, Petitioner was given written notice before April 1 that her continued employment with the district was in jeopardy.  She did, therefore, receive the benefits contemplated by the notice provision of the TCNA: she was aware that her continued employment with the district was in jeopardy at a time when she had sufficient opportunity to be heard on the matter and/or to seek other employment for the succeeding school year.  See Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, pp. 14-15 (Decision of the Commissioner, April 1983).

Petitioner, therefore, was not renewed as a matter of law.  Further, it would hardly be an abuse of discretion for the Commissioner to refuse to order the reinstatement of a teacher who herself stipulates that there is substantial evidence to support a finding that she is incompetent.  If anything, it would constitute an abuse of discretion to order a school district to subject its students to the tutelage of a teacher who concedes that a serious question exists as to her competence.

The next issue concerns whether the Commissioner should substitute his judgment for that of the board of trustees.  Normally, the nonrenewal decision of a school district which waited a year and a half to adopt the policies required by the TCNA and which then proceeded to nonrenew one of its teachers in a manner as sloppy as that employed in the present case would almost certainly be reversed, if only to discourage other districts from engaging in similar conduct.  It is difficult, however, to justify, under any circumstances, the reinstatement of a teacher who herself volunteers that there is reason to doubt her competence.

In conclusion, it is unlikely that this State's legislature intended, by granting teachers the right to certain procedures in the nonrenewal context, to provide a vehicle by which an inadequate teacher would be able to indefinitely remain in the classroom, teaching the State's children, if alert enough to latch onto one or more procedural errors committed during the nonrenewal process, whether or not any such errors prejudiced the teacher in any meaningful way.  See Patrick v. Mineola ISD, pp. 9-11.  By indicating, in §21.207(a) of the TCNA, when the Commissioner "may not [and, by implication, may] substitute his judgment for that of the board of trustees," it is apparent that the legislature intended for the Commissioner to resolve nonrenewal appeals, whenever possible, on their merits and to make the decision which, under all the circumstances, best serves the interests of public education in the State of Texas.  Had the legislature intended otherwise, it would certainly have stated, for example, that "the Commissioner shall reverse the decision of the board of trustees if it does not strictly comply with the procedural requirements of this Act" - - which, it should be noted, is precisely what the legislature did in §21.204(b) in relation to the notice requirement.  Suffice it to state that, in light of Petitioner's own stipulation, it would not be in the best interests of public education to grant her appeal.

Exceptions to the Proposal

In her exceptions to the Proposal for Decision, Petitioner alleges that the phrase "May not substitute his judgment" in §21.207(a) is a "term of art used in connection with the Substantial Evidence Rule which has a very particular meaning." Petitioner points out that the same phrase is used in the Administrative Procedure and Texas Register Act (APA), Tex. Rev. Civ. Stat. Ann. art. 6252-13a, §19(e) (Vernon Supp. 1982) (concerning judicial review of administrative agency decisions), which reads, in pertinent part, as follows:

. . . Where the law authorizes review under the substantial evidence rule, . . . the court may not substitute its judgment for that of the agency as to the weight of the evidence on questions committed to agency discretion but may affirm the decision of the agency in whole or in part and shall reverse or remand the case for further proceedings if substantial rights of the appellant have been prejudiced because the administrative findings, inferences, conclusions, or decision are:

1. in violation of constitutional or statutory provisions;

2. in excess of the statutory authority of the agency;

3. made upon unlawful procedure;

4. affected by other error of law;

5. not reasonably supported by substantial evidence in view of the reliable and probative evidence in the record as a whole; or

6. arbitrary or capricious or characterized by abuse or discretion or clearly unwarranted exercise of discretion.

(Emphasis Petitioner's).

Petitioner argues that the above language "makes it clear that substitution of judgment means that when the decision below is unlawful, that the decision must be reversed, without a review of the merits of the evidence."

Even if Petitioner's argument is accepted (i.e., that the phrase "substitution of judgment" is a term of art which effectively incorporates the language of §19(e) of the APA into §21.207 of the TCNA), Petitioner would not be entitled to prevail under the facts of the present case.

Section 19(e) does not require reversal when the procedure below is unlawful.  Rather, it requires the court to "reverse or remand the case for further proceedings if substantial rights of the appellant have been prejudiced." If substantial rights of the appellant have not been prejudiced, neither a reversal nor remand is required.  If substantial rights of the appellant have been prejudiced, the appellant is not necessarily entitled to prevail on the merits of the case; in fact, in most (if not all) instances, the fact that procedural error occurred in the hearing below will result in a remand for the purpose of having the merits determined upon proper procedure.

Although the Commissioner has the authority to remand a case to the local board of trustees when the interests of justice so require, pursuant to 19 Tex. Admin. Code §157.64, no purpose will normally be served in TCNA cases in remanding the case.  The local board of trustees will, in most cases, have already replaced the non-renewed teacher and have a financial stake in the outcome.

It is doubtful, however, that the legislature wanted inadequate teachers to be entitled to automatically be reinstated in the classroom simply because there is no one to whom their cases may be remanded.  The primary concern of any adjudicative authority is to resolve disputes on the basis of their merits whenever possible, rather than to reward gamesmanship.  It is, therefore, concluded that the legislature's intent in stating when the Commissioner could not substitute his judgment for that of the local board of trustees, was to authorize the Commissioner to substitute his judgment (i.e., make the actual decision to renew or nonrenew the teacher) in those cases in which the board of trustees fails to comply with the provisions of the TCNA.

At times, it will be clear that, although the board of trustees has not strictly complied with the provisions of the TCNA, the Petitioner has nevertheless received all of the benefits afforded by the Act; in such cases, the Commissioner should not disturb the local school board's decision.  At other times, the record of the local hearing will establish that the school board's decision was not based on substantial evidence in support of the reasons for nonrenewal; in such cases, the Commissioner should not hesitate to order the Petitioner reinstated.  And, at times, although substantial evidence may be found in the record, it will be clear that the procedure at the local hearing was such that the Petitioner did not have a fair opportunity to present all of the evidence at the hearing which was material, relevant, and not unduly repetitious to his or her presentation; in such instances, the Commissioner should conduct a hearing for the purpose of receiving any such evidence that might affect his decision concerning whether he should, under all circumstances, substitute his judgment for that of the local school board.

In the present case, Petitioner appeared at the local hearing, stipulated that there was substantial evidence to support a decision that she was incompetent, and then asked the Board of Trustees to renew her employment.  It is hardly surprising that the Board declined that request.

On appeal, Petitioner argues that her stipulation cannot be used to support her nonrenewal, because the Board's reason, stated in its March 16 minutes, for its action, was "inefficiency," not "incompetence." The problems with this contention are as follows:

(1) By informing Petitioner that the reason for her proposed nonrenewal was "incompetence," the superintendent placed on the administration a much heavier burden at the hearing than merely proving "inefficiency." Petitioner is not entitled to reversal on the basis of an error that was favorable to her.

(2) If "incompetence" is proven, "inefficiency" is, necessarily, also proven.  It is unlikely that one can be incompetent, yet perform his or her duties efficiently.

(3) Even if it were concluded that "incompetence" could not ordinarily be used as a reason for nonrenewal - - despite its inclusion in the notice letter - - because it was not the reason set forth in the minutes of the Board's March 16, 1983 meeting, Petitioner would be in no position to complain on appeal about the fact that the Board made its decision on May 11, 1983 on the basis that she was "incompetent." In court, objections to an issue are normally considered waived by a party who allows the opposing party - - without objection - - to try a case as if a particular matter were in issue.  On appeal, such an issue will be deemed to have been "tried by consent." Whether or not that concept should be strictly applied to local nonrenewal hearings need not be addressed here, because Petitioner went well beyond merely failing to object to the introduction of evidence concerning "incompetence"; she actively participated in bringing the issue to the Board's attention by stipulating that there was substantial evidence of her incompetence.  The members of the Board of Trustees cannot be faulted now for failing to recognize for Petitioner and raising in her behalf the fact that they had originally acted on the basis of her alleged "inefficiency," rather than "incompetence."

Petitioner also asserts that "[t]he mere fact that (the school district) had no policies in place establishing reasons for nonrenewal at the time notice was given was sufficient to make the notice ineffective and to cause Petitioner to be automatically renewed by operation of law on April 2nd." However, the fact that no policies pertaining to nonrenewal had been adopted at the time notice was given does not invalidate the notice - - it rather restricts the school district to reasons which are inherent in the employment relationship or which have been well published in the past as constituting reasons for nonrenewal.  See Salzman v. Southwest ISD, Docket No. 186-R1-782, pp. 14-16 (Decision of the Commissioner, December 1982).  In the present case, the reason relied on (i.e., "incompetence") is inherent in the employment relationship.  Id.

In addition, Petitioner did receive the benefit contemplated by §21.204(a) of the TCNA; i.e., she was informed in writing prior to April 1 that her continued employment with the district was in jeopardy.  She had sufficient time to be heard on the matter and/or to seek other employment for the succeeding school year.  She was, therefore, not renewed as a matter of law.  See Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, pp. 14-15 (Decision of the Commissioner, April 1983).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education should not order the reinstatement of a teacher who concedes that substantial evidence exists which would support a decision to nonrenew her employment on the basis of incompetence.

2. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  3rd  day of  Dec.  , 1983.

________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
-14-
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