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DECISION OF THE COMMISSIONER
Statement of the Case
Mary Wilson, Petitioner, appeals from the decision of the La Marque Independent School District Board of Trustees, Respondent, denying her appeal from the decision of the district's career ladder committee to not place her on level two of the career ladder for the 1984-85 school year.

Petitioner is represented by Martha P.  Owen and Dean A.  Pinkert, Attorneys at Law, Austin, Texas.  Respondent is represented by Kelly Frels and Merri Schneider-Vogel, Attorneys at Law, Houston, Texas.  The parties have filed cross Motions for Summary Judgment, which serve as the basis of this Decision.  Mark W.  Robinett is the Hearing Officer appointed by the State Commissioner of Education.

On May 13, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 11, 1986.  Respondent's Reply to Petitioner's Exceptions was filed on June 24, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  The performance criteria established by the school district for placement on level two of the career ladder for the 1984-85 school year is set forth as follows:

Performance exceeding expectations for 1983-84 and satisfactory performance for the preceding two years in the district.  Exceeding expectations is defined as a score on the La Marque teacher job description/evaluation 1983-84, which exceeds the mean score of all teachers on the campus assigned.

(Resp.  Exs.  A, I; Pet.  Attachment D).

2.  The procedure used by the district in calculating the mean score of all teachers on a campus is set forth in a letter from Paul L.  Arnold, Director of Personnel, to Petitioner dated May 9, 1985, as follows:

Procedure for finding the mean score.

A score was obtained for each individual evaluation by totaling the points circled for each item of the evaluation.  The maximum possible score was 108 and the minimum possible was 27.  Once each evaluation had a total score, the totals were added together.  The sum of all the scores was divided by the number of individual scores to obtain the average, or mean score.

(Pet.  Attachments A, E).

3.  After determining which teachers in the district "exceeded expectations," those teachers were reviewed by the career ladder committee to see if they met the non-performance criteria: completion of an application for placement on level two and compliance with the experience and education requirements.  (Resp.  Answer to Interrogatories No.  2).

4.  The amount of the career ladder stipend was determined by dividing the amount of money available by the number of eligible teachers, provided that the amount of each stipend would be no less than $1,500 and no more than $2,000.  (Resp.  Exs.  A, I; Pet.  Attach.  D).

5.  The campus mean score at Petitioner's school (Lamar Elementary) was 91.52, rounded up to 92.  (Resp.  Answer to Interrogs.  No.  3).

6.  Petitioner's score was 91.  (Pet.  Attach.  A; Resp.  Ex.  G).

7.  The campus mean scores in the district ranged from eighty-three (83) at Westlawn Elementary to ninety-nine (99) at Bayou Road Elementary.  (Resp.  Answer to Interrogs.  No.  3).

8.  The mean score for the district was 89.76.  If this score had been used district-wide for the purpose of level two placement, all seventeen teachers at Highlands School would have been placed on level two; and all seventeen teachers at Inter-City School, all twenty teachers at Westlawn School, and all forty-two teachers at the Junior High School would have been denied level two placement.  (Resp.  Ex.  G).

9.  Using the campus mean, nine teachers were placed on level two from Highlands School, eight from Inter-City School, four from Westlawn, and fourteen from the Junior High School.  (Resp.  Ex.  G).

10.  The campus mean score of only those teachers with the experience and education required to enter level two at Lamar Elementary was 92.77.  (Resp.  Answer to Interrogs.  No.  3).

Discussion
Petitioner first argues in her Motion for Summary Judgment that the school district's process was fundamentally flawed because the scores of all teachers on a campus were used to determine the mean score.  Petitioner asserts that only the evaluation scores of teachers eligible for level two (i.e., those having the education and experience required by statute) should have been used to calculate the mean score.

In this case the district has not counted ineligible teachers for the purpose of determining the number of level two stipends to award to each campus.  Instead, the district has used the evaluation scores of ineligible teachers solely for the purpose of comparison; and there is nothing suspect about comparing eligible teachers to all other teachers, including those who are not eligible for placement on level two, for the purpose of determining who "exceeds expectations." Indeed, in the present case, the inclusion of the evaluation scores of ineligible teachers improved Petitioner's chances of being placed on level two.  (See Findings of Fact Nos.  5 and 10).

Petitioner next argues that the district committed another basic error by using a campus mean score rather than a district-wide score.  Petitioner claims that she was penalized by this system because she happened to teach at a campus with a disproportionately high number of the district's better teachers - - if she had taught at La Marque Junior High, for example, where the mean score was 85, she would have been placed on level two.  Petitioner asserts that this type of result is unacceptable when a district has the information available to provide a reasonably accurate comparison of all teachers in the district.

In the present case the same evaluation instrument was used throughout the district.  According to Petitioner,

[t]here are a number of ways in which the district could try to eliminate a variance due to individual evaluator differences.  One way to "normalize" or adjust the scores would be to subtract the district mean from each campus mean, and then subtract that figure from each raw evaluation score.  This adjusted score could then be compared against the district mean for selection purposes.

(Pet.  Mot.  for Sum.  Judg., p.  7).

Petitioner is certainly correct that the district could have tried a number of methods to compensate for the different standards applied by different evaluators.  However, it must be conceded that, at best, finding an efficient and reliable method of isolating and eliminating the differences between appraisers from the calculation is a difficult task and the record does not disclose that any particular method is more accurate than all other approaches.  For example, the method proposed by Petitioner, although appearing to be oriented to a district-wide comparison of teachers, would yield the same results as the method actually used by the school district.  In Petitioner's case, her raw score, one point below her campus's mean, would be lowered from 91 to 89, one point below the district-wide mean score of 90.  Even if precise averages were used, her adjusted score of 89.24 would be below the district-wide average of 89.76.

Because of the difficulties in devising a reliable method of comparing all of the teachers on a district-wide basis where the appraisal standards prior to the 1984-85 school year differed greatly from campus to campus, a school district should not be labeled as "arbitrary and capricious" for failing to be clever enough to think of such a method.  If the school district considered and rejected an efficient and reliable method of comparing all of the district's teachers directly in favor of a less reliable campus by campus selection system, it might be concluded that the district acted arbitrarily and capriciously.  However, in the present case, no evidence to that effect has been presented in Petitioner's Motion for Summary Judgment.  It is presumed that no such evidence exists, inasmuch as the only district-wide selection method proposed by Petitioner in any of her pleadings would lead to the same results as the method the school district actually used.

In conclusion, it cannot be held that the school district acted arbitrarily and capriciously in failing to adopt the district-wide selection method proposed by Petitioner on appeal (if it were indeed proposed at the local level), or in failing to think of a better system.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  La Marque Independent School District did not act arbitrarily and capriciously or in bad faith in using the evaluation scores of all teachers, including those who were not statutorily eligible for level two on the career ladder, in determining the mean evaluation score of each campus for the purpose of establishing minimum scores for placement on level two.

2.  La Marque Independent School District did not act arbitrarily and capriciously or in bad faith in comparing teachers only to other teachers on their respective campuses, inasmuch as (a) there was a significant disparity of scores between campuses which could reasonably be attributed to different standards by different appraisers; and (b) there is no evidence or allegation that a reliable method of comparing teachers district-wide was considered and rejected by the career ladder committee or the Board of Trustees.

3.  Respondent's Motion for Summary Judgment should be GRANTED.

4.  Petitioner's Motion for Summary Judgment should be DENIED.

5.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 23rd day of July, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 5th day of September, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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