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DECISION OF THE COMMISSIONER
Statement of the Case
Cypress-Fairbanks Independent School District (C-FISD), Petitioner, by letter received by the State Commissioner of Education on April 13, 1981, petitioned the State Commissioner of Education, pursuant to Tex.  Educ.  Code Ann.  §13.116 (Vernon 1972), for the suspension of Texas teaching certificate 453-21-55-11 held by Majhuanta Lynn McNeil, Respondent, for failure to perform her teacher contract by abandoning that contract on January 15, 1981, prior to the end of the contract term.  Respondent filed an answer by letter received May 13, 1981 asserting good cause for the abandonment and requesting a hearing.  A hearing was had on July 13, 1981 before John D.  Ready, Jr., the Hearing Officer appointed by the Commissioner of Education to preside over the case.  Petitioner C-FISD was represented by Mr.  Bill Carpenter, Director of Special Education for Petitioner C-FISD.  Respondent made no appearance.  The Commissioner of Education has read and examined the entire record and issues this decision in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1980-81).

Findings of Fact
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education I make the following findings of fact.

Respondent received notice of the time, date and place of the hearing in this matter by certified mail, receipted for by Respondent, with a signed return receipt being received in the Office of General Counsel on June 17, 1981.

Respondent did not appear for the hearing on July 13, 1981 and efforts to reach her by telephone were fruitless.

Respondent had held a one-year probationary contract with Petitioner C-FISD for the school year 1980-81 at the time of her abandonment of that contract on January 15, 1981.  Petitioner C-FISD did not request suspension of Respondent's teaching certificate until nearly three months later.

Respondent's one-year probationary contract had expired prior to the date of the hearing in this matter.

The school year 1980-81 had ended prior to the date of the hearing in this matter.

Petitioner C-FISD was, at all times pertinent to this matter, governed as to teacher contracts by Tex.  Educ.  Code Ann.  §§13.101-13.116 (Vernon 1972).

Discussion
Tex.  Educ.  Code Ann.  §13.116(c) (Vernon 1972) provides the only action which may be taken against a teacher in circumstances such as these.  The teacher is ineligible for employment by any other Texas school district during the period of such contract, and the teacher's teaching certificate shall be suspended for that school year only.

In this case the school year had concluded by the date of hearing and the Respondent's contract had expired.

Respondent did not appear at the hearing in this cause to contest Petitioner C-FISD's proof that she had abandoned her contract of employment.

Had Petitioner C-FISD made its petition more timely, rather than waiting almost three months to do so, a hearing could have been afforded prior to the conclusion of the school year and the expiration of Respondent's contract.  In that event Respondent's failure to appear would have resulted in suspension of her teaching certificate for the remainder of the 1980-81 school year.

Conclusions of Law
After due consideration of the foregoing findings of fact, in my capacity as State Commissioner of Education I make the following conclusions of law.

1.  Respondent Majhuanta Lynn McNeil's failure to resign in the time and in the manner allowed by Tex.  Educ.  Code Ann.  §13.116(a) and (b) (Vernon 1972), and her failure to perform her contract with Petitioner Cypress-Fairbanks Independent School District, would have warranted the suspension of her teaching certificate upon her failure to appear at a hearing requested timely.

2.  At the time of the hearing in the above-styled and numbered cause the matter was moot for the reason that the time within which the Commissioner is empowered to act pursuant to law had expired.

3.  The Commissioner of Education is therefore without authority to enter an Order of Suspension of Respondent's teaching certificate for the 1980-81 school year.

O R D E R
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner Cypress-Fairbanks Independent School District's complaint against Respondent Majhuanta Lynn McNeil be, and is hereby, DENIED.

SIGNED AND ENTERED this 16th day of NOVEMBER, 1981.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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