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Statement of the Case
Hamilton Independent School District, Petitioner, seeks the suspension of the Respondents Herschel and Jane Burleson's teaching certificates for a period of one year under Tex.  Educ.  Code Ann.  §13.046(a)(3).  Petitioner is represented on appeal by Laura Groce, Attorney at Law, Austin, Texas.  Respondents are represented on appeal by Rick Arnett, Attorney at Law, Austin, Texas.

The Hearing Officer initially appointed by the State Commissioner of Education to consider the request was Rebecca M.  Elliott; Cynthia D.  Swartz was subsequently appointed as substitute Hearing Officer.

On June 30, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondents' Texas Teacher Certificates be SUSPENDED for the 1986-87 school year, and that Petitioner's appeal be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondents filed Exceptions to Proposal for Decision on July 17, 1986.  Petitioner's Reply to Respondents' Exceptions to Proposal for Decision was filed on August 1, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  During the 1985-86 school year, Respondent Herschel Burleson was employed by Hamilton ISD as a coach/teacher.  His duties included serving as head coach of the high school football team, in addition to teaching a physical science class and a physical education class.  Respondent further coordinated all of the athletic activities for the school district.  (Tr.  p.  21).

2.  During the 1985-86 school year, Respondent Jane Burleson was employed by Hamilton ISD as a coach/teacher.  Jane Burleson was considered head coach of the girls' athletics department and was coaching volleyball at the time of her resignation.  Additionally, she taught three classes of English and one of drama in the Petitioner's junior high school along with two periods of athletics; one at the high school and the other at the junior high school.  Further, Respondent also taught a drama class.  (Tr.  p.  22, 253-54).

3.  On October 1, 1985, Herschel Burleson verbally tendered his resignation and a resignation on behalf of his wife, Jane Burleson, to Hamilton ISD's superintendent, William C.  Raibourn, said resignation being effective immediately.  (Tr.  p.  20).

4.  Herschel Burleson never returned to the school district after he verbally tendered the resignations of himself and Jane Burleson on October 1, 1985.  (Tr.  230).  Jane Burleson returned to the District to tell her principal good-bye and to inform the principal of her classes' status.  (Tr.  p.  255).

5.  During the 1985-86 school year, the school district had six staff members in the athletic department; four coaches for the boys athletics and two coaches for the girls athletics.  (Tr.  p.  23).

6.  Corby Larance (assistant football coach for Hamilton ISD for the 1985-86 school year, Tr.  p.  145) assumed "basic overall responsibility" of the football team.  (Tr.  145-46).  However, the physical science class and P.E.  class vacated by Herschel Burleson were not filled by Hamilton ISD until October 21, 1985.  (Tr.  pp.  33-36).

7.  Respondent Jane Burleson's vacated teaching position was filled on October 9, 1985.  However, the school district was unable to find someone qualified to take over Respondent's drama class which subsequently led to that class being taught by the high school principal.  (Tr.  pp.  37-38).

8.  In the interim, Hamilton ISD hired substitute teachers to take over the Respondents' classes.  (Tr.  33).

9.  Jason Burleson, the Respondents' son, was a starting player on Hamilton ISD's high school varsity football team during the time that Herschel Burleson was head coach of that team (Tr.  p.  207).

10.  Prior to Respondents' resignation on October 1, 1985, a number of players on the football team approached Herschel Burleson and stated that they wanted to have a team meeting with all of the coaches.  In this meeting they expressed their concerns of not getting played to their potential and not getting the opportunity to contribute like Jason Burleson.  These players stated that they wanted to be more of a contributing part of the team.  (Tr.  pp.  150-51).  Basically, they were upset that whenever the team had a scoring opportunity they knew "who's going to catch the ball and .  .  .  who's going to run the ball." (Tr.  p.  152).

11.  After the meeting, Respondents' son, Jason, approached Herschel Burleson in an extremely emotional state and told his father, "I can't play.  I can't play with these guys no more." (Tr.  p.  200).

12.  Herschel Burleson testified that the reason he decided to resign was based upon the fact that they had "broken my son's heart." (Tr.  p.  218).

13.  Jane Burleson testified that she concurred with her husband on his decision to resign.  She further stated that she resigned "because of Jason; the same reason." (Tr.  pp.  259-60).

14.  The Board of Trustees conducted a special meeting on October 7, 1985, wherein the Board voted to accept the resignations of the Respondents for the purpose of being able to get a permanent replacement for the positions vacated by the Respondents.  (Tr.  pp.  85, 109, 118).

15.  On October 28, 1985, the Board of Trustees conducted another special meeting wherein the Board voted to request the Commissioner of Education to suspend the teaching certificates of Herschel Burleson and Jane Burleson for a period of one year for abandonment of contract.  (Tr.  pp.  84-86).

16.  The Commissioner of Education, subsequently received a letter from Hamilton ISD which evidenced the Board's request to suspend the Respondents' teaching certificates for one year.

Discussion
The school district, by this action, seeks to have the teaching certificates of the Respondents, Herschel and Jane Burleson, suspended for a period of one year for abandoning their contracts for insufficient cause.

Respondents filed a Motion to Dismiss on the grounds that the action taken by the Board of Trustees on October 7, 1985, wherein they accepted the Respondents' resignations, equated to "consent" for Respondents' actions and, therefore, precluded Petitioner from seeking any punitive action under Tex.  Educ.  Code Ann.  §13.046(a)(3) with respect to the Respondents.  However, Respondents' assertion is a defense to the merits of the claim.  The use of a Motion to Dismiss when a challenge goes to the merits of the case is inappropriate.  Accordingly, Respondents' Motion to Dismiss is DENIED.

However, Respondents also brought their assertion of consent as a defense.  Therefore, the issue raised by Respondents is what constitutes "consent" under Tex.  Educ.  Code Ann.  §13.046.

Section 13.046(a) provides, in pertinent part, the following:

(a) Any teacher's certificate issued under the provisions of this code or under any previous statute relating to the certification of teachers may be suspended or cancelled by the state commissioner of education under any one or more of the following circumstances:

* * *

(3) on complaint made by the board of trustees that the holder of a certificate after entering into a written contract with the board of trustees of the district has without good cause and without the consent of the trustees abandoned the contract.

The Respondents abandoned their contract on October 1, 1985, effective immediately.  The Respondents did not seek to obtain the Board of Trustees' consent before or at the time of abandoning their contract.  Consequently, the Board of Trustees had no opportunity to consent to the Respondents' abandoning their contract.  The subsequent vote taken by the Board of Trustees at the October 7, 1985 meeting, wherein they "accepted" the resignation of the Respondents, did not constitute "consent." Rather, the Board of Trustees accepted the resignations for the purpose of enabling it to find replacements for the positions vacated by the Respondents.

For the purposes of §13.046(a)(3), consent cannot be given retroactively; it is prospective in nature.  The fact that a board of trustees subsequently acts to "accept" - - or even "consent to" - - a resignation does not mean that a teacher who has already abandoned a contract did so with the board's consent.  Obviously, such a teacher abandoned the contract without the board's consent; if the teacher had abandoned the contract with the board's consent, subsequent action by the board would be unnecessary.  In other words, even if the Board had chosen at the October 7, 1985 meeting to not pursue any punitive measures with respect to the Respondents, this act would not have constituted "consent" on the part of the Board of Trustees for the purposes of §13.046(a)(3).  In order for the Respondents to have gotten the "consent" of the Board of Trustees for the abandonment of their employment contracts, the Respondents needed to get the consent prior to their actual abandonment.

Since the Respondents did not seek the Board's consent prior to the abandonment of their contracts, the subsequent act of accepting the Respondents' resignations at the October 7, 1985 meeting did not constitute consent and, therefore, such acceptance did not waive the Petitioner's right to pursue punitive measures against the Respondents under §13.046 (a)(3).

Having determined that the Petitioner's Board of Trustees did not consent to the Respondents' abandonment of their contracts, it is necessary to determine whether the Respondents had good cause to abandon their contracts under §13.046(a)(3).  Because §13.046 provides no definition of "good cause," the Commissioner has discretion to determine the presence or absence of good cause from the totality of the circumstances.  Hardin-Jefferson ISD v.  Hutchison, No.  056-TTC-1281 (Comm'r Educ., June 1982).  However, several cases have addressed the issue of good cause and have established guidelines as to what constitutes good cause under this provision.

In Lamesa ISD v.  Bridges, No.  199-TTC-882 (March 1984), the Commissioner held that, in determining the presence or absence of good cause for abandoning a contract, the interest of the individual involved must be balanced against those of public education.  However, the Agency's primary concern is always for the welfare of the children of Texas.  Lamesa ISD v.  Bridges, No.  199-TTC-882 (March 1984).

The Commissioner found in Oakwood ISD v.  Davis, No.  036-TTC-1182 (June 1983), that the Respondents (husband and wife) failed to establish good cause for abandoning the teaching contracts, despite their claims of inadequate housing, discipline problems, the lack of textbooks, and that a threatening note had been left on their car.  Additionally, "good cause" was not found in the case of McAllen ISD v.  Rivera, No.  127-TTC-482 (Aug.  1982), wherein the Respondent abandoned her contract because of an alternative job.

Further, teachers may not resign with impunity by merely asserting that they had in mind the best interests of their family.  Any such claim will be scrutinized closely and will only be considered "good cause" if, under all the circumstances, the teacher's rationale and credibility are both compelling.  Lake Worth v.  Hale, No.  106-TTC-583 (Dec.  1983).

In this instance, Herschel Burleson testified that he left his employment at Hamilton ISD because the football team had "broken [his] son's heart" by expressing their dissatisfaction with the fact that Jason was scoring so many touchdowns.  Herschel testified that his son approached him and was crying.  Herschel further testified that his son told him, "I can't play for you anymore.  I don't want to play with these guys anymore." Herschel stated that it was not the challenge to his authority which caused him to resign, but the effect this meeting "had on my son, and on me, too, and on my wife also." Jane Burleson testified that she left the school district for the same reason - - the effect this incident had on her son.

This reason, in and of itself, does not fall within the parameters of "good cause." Rather than attempting less drastic measures or rationally thinking this matter through thoroughly, the Respondents took the course of an immediate and emotional reaction.  Within a few hours of the meeting, Herschel Burleson, on behalf of himself and his wife, tendered their resignations to the superintendent.  Consequently, the fact that the Burleson's resigned their positions merely because their son was distraught with some team members' statements does not constitute "good cause."

Having determined that "good cause" does not exist, the next question is the appropriate penalty for a teacher who has wrongfully abandoned his contract.  Section 13.046(d) provides the following:

The state commissioner of education may suspend a teacher's certificate under the terms of this section for a period not to exceed one year."

Factors to be considered in determining the appropriate penalty for a teacher who has abandoned his contract without good cause include (1) the amount of notice the teacher gave the district, (2) whether the teacher has shown good faith in his or her dealings with the district, (3) the efforts of the district to find a replacement, (4) the harm caused to public education, and (5) the effect of the sanction on the teacher and others similarly situated.  Harlingen Consolidated ISD v.  Sanchez, No.  059-TTC-184 (Sept.  1984).

In the present case, the Burlesons tendered their resignations effective immediately without previous notice to the superintendent on October 1, 1985.  Herschel Burleson did not return to the school district at any time after October 1, 1985.  Jane Burleson testified that she returned to the school district on one occasion after October 1, 1985, to say goodbye to the principal and to verbally apprise the principal of her students' status.  Each Respondent had six periods of classes they taught.  Neither Respondent left written lesson plans for these classes with the School District.  Herschel Burleson resigned his position three (3) days before a varsity football game (Tr.  232).  A replacement for Jane Burleson's classes was found on October 9, 1985, whereas a replacement for Herschel Burleson's classes was not found until October 21, 1985.  In the interim, Hamilton ISD hired substitutes to take over the Respondents' classes.  The replacement for Herschel Burleson was an individual who had just graduated from college; the replacement for Jane Burleson was a high school teacher in the district who was reassigned to teach Jane Burleson's junior high English classes, and the replacement's husband was hired to fill the replacement's high school position.

In light of the foregoing, virtually nothing can be said in behalf of mitigating the penalty to be imposed in this instance.  The Respondents' conduct warrants a penalty commensurate with their actions.  Accordingly, Respondents' teaching certificates should be suspended for the 1986-87 school year.

Exceptions to the Proposal
In their exceptions to the Hearing Officer's Proposal for Decision, Respondents present the following argument in relation to the "consent" issue:

On a legal level, the hearing officer has it directly backwards concerning whether consent may be given retroactively.  In fact, consent can only be given retroactively in the context of Section 13.046 of the Education Code.  Quite simply, the statute speaks to a teacher who has "without the consent of the trustees abandoned the contract." If a teacher submits a resignation and waits for that resignation to be accepted by the board prior to having it become effective, that teacher has not abandoned a contract at all.  Once the board accepts a resignation the contract is concluded and there is no contract to abandon.  Since no abandonment can even occur in instances where the board of trustees accepts a resignation prior to its becoming effective, clearly the consent to an abandonment referred to in Section 13.046 must arise in circumstances where a teacher has made a resignation effective prior to its acceptance by the board of trustees.  Any other reading would make the words "without the consent of the trustees" superfluous since the term abandoned itself excludes the circumstances where a teacher obtained consent before the fact.

To the contrary, a board of trustees can give prior consent to a teacher's abandonment, resulting in a mutual abandonment of the contract.  See Southern Travelers' Ass'n v.  Wright, 34 S.W.2d 823, 826 (Tex.  Comm'n App.  1931, opinion adopted); Cain v.  Fry, 86 S.W.2d 270-72 (Tex.  Civ.  App.  - - Amarillo 1935, no writ); Kelly v.  Short 75 S.W.  877-85 (Tex.  Civ.  App.  1903).  A teacher who abandons a contract unilaterally, without first obtaining the board's agreement to mutually abandon the contract must hope that the board will not pursue the matter or be ready to demonstrate good cause for the unilateral abandonment.

In the present case, the Board of Trustees contributed to the confusion by failing to make it clear at the first meeting that it intended to consider the matter further.  Certainly, it is better for everyone for decisions on such matters to be made quickly, clearly, and finally so that all involved can get on with their lives and other business.  If there were any indication from the record that Respondents had relied on the fact that the Board "accepted" their resignations without the Board specifically reserving the right to take further action - - e.g., by entering into a contract of employment with another school district in Texas in the belief that their certificates would not be sought - - it might well be held that the district would be estopped from pursuing the suspension of their certificates.  However, the record does not suggest that the Board's initial action misled or harmed Respondents in any way.

Respondents' exceptions also assert that the penalty recommended in the Proposal for Decision (suspension for the 1986-87 school year) is too harsh in light of penalties assessed in similar cases.  First, there are no similar cases; i.e., there are no other cases in which the level of immaturity and pettiness displayed by a teacher abandoning a contract has risen to the level demonstrated in the present case.  A one year suspension of Respondents is certainly appropriate.

As for the appropriate time period to be covered by the suspension, past decisions are of little assistance.  Suspensions in the past have been determined on a case by case basis without any standard guidelines.  It is concluded that, as a general principle, a teacher who abandons a contract under circumstances that warrant a suspension should be penalized for his or her own conduct, but should not be penalized for any delay in the process leading to the penalty, whether attributable to the local school district's failure to promptly request sanctions or to the time it takes for a case to make it through the administrative process.  This can best be accomplished by beginning from the premise that, as a general rule, the appropriate penalty is a suspension for one year from the date on which the abandonment occurs.

There might be factors which, in a particular case would justify a different penalty.  In the present case, for example, a prospective suspension for the 1986-87 school year would be appropriate if Respondents had used their certificates to teach in Texas while this case was pending; under those circumstances, a suspension covering the time period in which they were actually teaching (i.e., the remainder of the 1985-86 school year) would have little practical effect.  However, Respondents have not used their certiciates to teach in Texas during the pendency of this proceeding.  Nor are there any other factors which would justify a departure from what should be adopted as the general rule (i.e., beginning the suspension on the date of the abandonment).  Respondents' certificates should, therefore, be suspended from October 1, 1985 through September 30, 1986.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondents abandoned their contracts with Hamilton ISD without good cause and without the consent of the Hamilton Independent School District Board of Trustees.

2.  Respondents' teaching certificates should be suspended for one year from the date of abandonment.

3.  Petitioners' request should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondents' Texas Teacher Certificates be SUSPENDED from October 1, 1985 through September 30, 1986 inclusive, and that said suspension be noted on the face of their certificates.

IT IS FURTHER ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ENTERED this 27th day of August, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER EXTENDING TIME FOR CONSIDERATION
COMES NOW the undersigned and for just cause hereby extends the time for consideration of Respondent's Motion for Rehearing in the above-styled and numbered matter to ninety (90) days from the date of the Decision of the Commissioner issued on the 27th day of AUGUST, 1986.  Accordingly, it is hereby

ORDERED that the time for a decision on Respondent's Motion for Rehearing be EXTENDED to November 25, 1986.

SIGNED AND ENTERED the 10th day of OCTOBER, 1986.

___________________________

DAVID THOMPSON

GENERAL COUNSEL
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondents' Motion for Rehearing, filed in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Respondents' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 31st day of October, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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