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Statement of the Case

James N. Degnan, Petitioner, brings this appeal from a decision of the Board of Trustees of the Texas School for the Deaf, Respondent, terminating Petitioner's employment as a teacher.  A hearing was conducted on October 3 - 4, 1984 and November 5, 1984, before Rebecca M. Elliott, the Hearing Officer appointed by the State Commissioner of Education.  A post-hearing brief was filed by Respondent on January 28, 1985.  Petitioner filed his reply brief on March 4, 1985.

Petitioner is represented by Dean A. Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by David P. Ryan, Attorney at Law, Austin, Texas.

On September 5, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on September 30, 1985.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that Petitioner was a certified teacher employed by the Texas School for the Deaf under a written one year contract during the 1983-84 school year.

2. It is uncontested that, at the time he was terminated, Petitioner had been continuously employed by the Texas School for the Deaf since the 1979-80 school year.

3. It is uncontested that Petitioner was terminated on April 6, 1984 after a hearing before the Board of Trustees.

4. Petitioner was terminated as a result of his continued use of inappropriate classroom management techniques and unprofessional conduct (See Resp. Ex. 5); specifically, his inappropriate behavior during October, 1983 on a bus returning from an evening football game at Thrall (see prehearing conference Tr. 72), an incident in January, 1984 involving a child leaning back in his chair, and an incident in late January, 1984 in which Petitioner physically removed a child from his room.  (Prehearing conference, Tr. 72).

5. On October 6, 1983, Petitioner was a passenger on a bus loaded with students from TSD who had participated in a football game in Thrall.  The bus and its occupants were returning to the TSD campus from that football game.  Petitioner was seated in one of the front seats with his head resting on his arm on the bar in front of him.  The boys on the bus began to pinch and tickle Petitioner while he was trying to sleep.  After receiving a sharp blow to the back of his head, Petitioner turned to ask who had done it.  He then began to strike the accused child about the head and face with a baseball-type cap.  The child put up his arms to protect his face.  Isaac Pakula, a fellow teacher on the bus, attempted to pull Petitioner away from the boy but lost his balance and fell back.  Mr. Pakula then again grabbed Petitioner and pulled him from the boy.  Petitioner was shaking and tense when he returned to his seat.  (Tr. 61, 62, 84, 101, 288).  Petitioner then complained that the kids were picking on him.  (Tr. 64, 97).

6. At a conference on October 10, 1983, with Claire Bugen, Principal at the South Campus and Dr. Galloway, Chief Administrative Officer at TSD, Petitioner's behavior on the football bus was discussed.  Petitioner acknowledged the inappropriateness of his actions and was remorseful throughout the meeting.  He was relieved of his coaching duties at that time and was made aware of the District's policies with regard to student discipline and that his behavior was unacceptable, inappropriate, dangerous and unprofessional.  (Vol. 1, Tr. 33, 36, 37, 58, 207).  Counseling services were also discussed.  (Vol. 1, Tr. 33, 36, 37, 58, 207).  (Tr. 208).

7. On or about January 18, 1984, while a fellow teacher, Jane Conaway, who team-taught with Petitioner, was conducting class, Petitioner approached, from behind, a student who was leaning back in his chair, and purposely kicked the back legs out from under the chair, causing the child to fall backwards onto the floor.  The child's head narrowly missed the corner of a file cabinet.  Petitioner then told the child, "See what happens when you sit back like that? See what happens." (Tr. 157, 164, 165).  Petitioner then walked back to the teacher's desk.  (Tr. 166).

8. This incident was reported by Jane Conaway to Dr. Vasishka, her immediate supervisor, the very next morning.  (Tr. 155, 158).

9. On or about January 25, 1984, Petitioner became involved in an argument with a student in his class.  Using sign language, the boy called Petitioner a "pea brain," or, by Petitioner's own interpretation, a "squarehead" or "cheap." Petitioner became very upset and grabbed the student by the coat and arm and picked the boy up out of his chair and dragged him out of the room to the office.  When Petitioner returned to the class, the remaining students were laughing at him.  He began screaming at the students in an effort to make them respect him.  His face was red and his signs exaggerated.  Petitioner told the boys that his father was in the Navy and that his father said to never call him "cheap." Petitioner's outburst was so loud that Kathy Maguire, the teacher whose class was next door to Petitioner's, came into the room because Petitioner sounded out of control and unusually angry.  At that point, Petitioner calmed down.  (Tr. 142, 144, 167, 168, 169, 315, 358, 362).

10. After the yelling incident, Petitioner came to Ms. Maguire in her classroom and apologized for losing his temper.  He came to her again later that same afternoon, in the office; he was remorseful and began to cry, apologizing for his earlier behavior.  (Tr. 144A, 144B, 144C).

11. Kathy Maguire immediately reported the January 25, 1984 incident to Claire Bugen.  (Tr. 144D).

12. After a meeting on January 27, 1985 concerning Petitioner's behavior, Petitioner was sent home for three days.  (Tr. 513, 514).

13. On February 2, 1984, Claire Bugen, principal at South Campus, and Dr. Vasishka, Middle School Supervisor, met with Petitioner to discuss the reports of the January 18 and 25 incidents.  (Tr. 211, 212).  The incident reports filed by Conaway and Maguire were read to Petitioner, and Petitioner was told by his supervisors that his management of his students had deteriorated to such a degree that the administrators felt that it was no longer safe for the students to be in his classroom.  He was also told that his termination would be recommended.  Petitioner cried and stated that he was sorry and added, "I know I'm unfit to be a teacher." (Tr. 213).

14. By letter dated February 7, 1984, Petitioner was notified of his recommended termination and of his suspension pending Board action.  The basis for the recommendation was Petitioner's continued use of inappropriate classroom management techniques and unprofessional conduct.  (See Resp. Ex. 5).

15. On April 6, 1984, a hearing was conducted before the Board of Trustees of the Texas School for the Deaf.  As a result of that hearing, the Board of Trustees decided to support the administration's recommendation and to terminate Petitioner's teaching contract.  (Tr. 40).

16. It is uncontested that the reasons for discharge are the same reasons as presented to the Board of Trustees and evidenced by the documents, testimony, and incidents presented to the Board.

Discussion

In the spring of 1984, Petitioner's one year teaching contract with Texas School for the Deaf was terminated.  Here, on appeal, Petitioner challenges the Board's decision to discontinue his employment.  The Board contends that Petitioner was terminated because of his continued use of inappropriate classroom management techniques and unprofessional conduct.  Petitioner denies the allegations and argues that the incidents in question do not rise to the necessary level of cause indicated in §21.210 of the Education Code.  Two questions must be resolved in rendering a decision on the case on appeal:

1. Did Petitioner engage in the type of conduct alleged?

2. If so, does this conduct constitute cause for termination of a term contract under §21.210 of the Education Code?

In support of its claim of inappropriate classroom management techniques and unprofessional conduct, Respondent cites three specific incidents.  These three incidents have been termed:

1. The bus incident.  (See Finding of Fact No. 5).

2. The chair kicking incident.  (See Finding of Fact No. 7).

3. The dragging incident.  (See Finding of Fact No. 9).

Although Petitioner denies that he kicked the chair out from under a student in his class on January 18, 1984 and relates a different version of the January 25th incident in which he physically removed a student from his room, the greater weight of credible evidence supports a finding that Petitioner did in fact engage in the alleged conduct.  Petitioner's actions in the bus incident which occurred in October, 1983 were not denied.

The determination remaining to be made is whether the incidents individually or collectively constitute cause for Petitioner's termination.  In Dooley v. Ft. Worth ISD, No. 106-R2-284, p. 12 (Comm'r Educ., January 1985), the Commissioner determined that a coach's actions in tackling an eighth-grade football player were inappropriate and potentially harmful.  The school district's decision to terminate the coach based on the one incident was upheld.  The Commissioner wrote, "Respondent need not risk a recurrence and possible severe injury to a child before removing Petitioner from his coaching position." Id. In Whalen v. Rocksprings ISD, No. 065-R1b-284, p. 11 (Comm. Educ., July 1985), a seventh grade teacher's classroom comments were the basis of her termination.  There, the Commissioner stated:

A district cannot be required to have its students exposed to a teacher who has indicated that she is likely to engage in conduct harmful to her students.

Here, it is not necessary to determine that each of the three incidents justified cause for Petitioner's termination, although, undoubtedly the incidents combined constitute cause.  In kicking the chair out from under an unsuspecting student who was leaning back on the chair's back legs, Petitioner "wrote his own ticket." The child fell backward, hit the floor, and narrowly missed hitting his head on the edge of a file cabinet.  (Tr. 164).  Clearly, Petitioner engaged in potentially harmful conduct which justified his termination.  It is evident that Petitioner is unable to control his temper and represents a risk to the safety of his students.  The district's decision was not only supported by the evidence, but prudent.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was terminated as a result of his actions on October 12, 1983, and January 18 and 25, 1984.

2. Petitioner's actions in striking a child about the head and face with his cap, in kicking the chair out from under a student under his supervision, and in dragging a student out of his classroom for calling him a name and then returning to class and screaming at the remaining students constitutes cause for termination of his employment under §21.210 of the Education Code.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  7th  day of  January  , 19 86  .

______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  21st  day of  February  , 1986.

______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
1
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