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DECISION OF THE COMMISSIONER OF EDUCATION

Respondents, Syed Nisar Naqvi and Lord’s Defensive Driving School, appeal the Notice of Intent to Revoke Driving Safety School License and Driving Safety Instructor License issued by Petitioner, Texas Education Agency, Division of Driver Training.  On September 13, 2000, a hearing was held before Margaret E. Baker, the Administrative Law Judge appointed to preside over this matter.  Derrell Coleman, attorney at law, of Austin, Texas represents Petitioner.  Syed Tauquir Naqvi of Houston, Texas is the party representative for Respondents.  The parties agreed to waive the requirement that a decision be issued within ten days after the hearing.  19 Tex. Admin. Code § 176.1301(j)(2). 

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following findings of fact:


1.
Respondent Naqvi holds a driving safety instructor license and is the owner of Lord’s Defensive Driving School in Houston, Texas.  Lord’s Defensive Driving School has been in operation since July 1999.

2.
On or about June 23, 2000, Petitioner received a complaint that Respondents were either selling certificates without requiring students to attend class or were shortening class time to less than the required six hours.


3.
On June 29, 2000, a representative of the Texas Education Agency, Division of Driver Training attended a defensive driving class at the school.


4.
The agency representative arrived at the class at approximately 3:10 p.m. and signed a roster that included the signatures of three other students.

5.
The agency representative was the only student in the class.  The agency representative received some instruction from Respondent Naqvi and watched a series of videos.  

6.
At some point, Respondent Naqvi left the classroom, and his son, who also holds a driving safety instructor license, entered the classroom and gave the agency representative additional instruction and an exam. 

7.
When the agency representative completed the exam, he returned the exam to Respondent Naqvi’s son and was allowed to leave.  The agency representative was not given any instruction to return the next day.

8.
The agency representative attended class from approximately 3:10 p.m. until approximately 5:45 p.m.

9.
The agency representative did not inform Respondent Naqvi’s son that he had only attended class for two hours and thirty-five minutes or ask why he was being released early.

10.
On or about June 29, 2000, Respondents submitted documentation to USA Training Company, Inc., the course provider, certifying that five students, including the agency representative, had completed the six-hour driver safety course approved by the Texas Education Agency.

11.
Respondents submitted a class roster that reflected that all five of the students attended the class from 9:00 a.m. until 4:00 p.m. on June 29, 2000.


12.
None of the students attended the class during the time period indicated on the class roster.  Moreover, the agency representative did not attend the class for six hours.


13.
All five of the students, including the agency representative, were issued uniform certificates of completion by the course provider based on the documentation that Respondents submitted.

14.
Petitioner issued A Notice of Intent to Revoke Driving Safety School License and Driving Safety Instructor License on July 17, 2000.  The proposed revocation was based on the following reasons: (1) Respondent Naqvi may have falsified government records by certifying that all students received the required six hours of instruction, which is considered to be a fraudulent practice; (2) Respondent Naqvi may have failed to teach the approved curriculum and thereby reduced the length of the driving safety course and/or may have failed to require four students to attend the class; and (3) Respondent Naqvi may have failed to provide the curriculum required by the course provider and the Texas Education Agency.

15.
In the above-referenced notice, Petitioner also informed Respondents that it was assessing a complaint investigation fee of $1,000 against Respondents.

16.
After receiving the above-referenced notice, Respondent Naqvi sent Petitioner a letter dated July 31, 2000, denying that he was failing to teach the required curriculum and that he was failing to have students attend class for the required time.  Respondent Naqvi admitted that the agency representative did not receive six hours of instruction but claimed that the early dismissal was the result of a lack of communication between him and his son.


17.
Respondents timely filed this appeal.

Discussion

The Texas Driver & Traffic Safety Education Act authorizes the agency to deny, suspend, or revoke the license of an applicant or licensee for violations of the Act or of the Texas Education Agency’s rules regarding the instruction of drivers, for inducing or countenancing fraud or fraudulent practices on the part of any applicant for a driver’s license or permit, or for permitting or engaging in any other fraudulent practice in any action with the public.  Tex. Rev. Civ. Stats. art. 4413(29c), § 16. 

In the instant case, it is undisputed that Respondents violated certain agency rules.  Respondents admit most of the Findings of Fact, including that the agency representative was issued a certificate of completion without receiving six hours of instruction and that they submitted documents containing incorrect information.

Failure to Provide Required Amount of Class Time

Approved driving safety courses require a minimum of 300 minutes of instruction.  Tex. Admin. Code § 176.1108(a)(1)(C)(i).  It is undisputed that Respondents presented a course slightly less than three hours to one student (i.e., the agency representative) on June 29, 2000.  Respondents contend, however, that the agency representative was issued the certificate as a result of a mistake.  They further claim that the other four students on the class roster received the full amount of instruction.  They allege that three of the students attended class from 9:00 a.m. to 3:00 p.m., without taking a lunch break, and that another student received three hours of instruction on the evening of June 29 and another three hours of instruction the following day.  There was no evidence introduced demonstrating that the other four students did not attend class or did not receive the requisite six hours of instruction.
  

Respondents contend that the class that the agency representative attended was a three-hour class and that he was supposed to return for another three-hour class on the following day.  Even if this allegation were true, it does not explain why Respondents verified that the agency representative completed six hours of instruction when he attended class for less than three hours. 

Respondents also claim that the agency representative was mistakenly released early from the class.  Respondents allege that Respondent Naqvi was interrupted by a telephone call and that his son took over the class and incorrectly assumed that the agency representative had been in class since the morning.  This assertion is possible but still does not explain why the agency representative was given full credit for attending the class.  Even if Respondent Naqvi’s son released the agency representative from class due to an incorrect assumption, Respondents should have soon realized that the agency representative did not attend class for six hours and should not have submitted documentation to the course provider reflecting that the agency representative had completed the course.   

The consequence of Respondents’ conduct extends beyond the mere act of improperly providing a certificate of completion to a student.  An illegally issued certificate of completion may be used to falsely represent to a court or an insurance company that the driver received instruction intended to make him or her a safer driver.  The grant of a certificate of completion must be viewed by driving safety instructors as a serious legal matter.  The action of verifying that a student received six hours of instruction when he had not by itself warrants a sanction. 

Falsification of Records

A driving safety school owner-operator shall complete, issue or validate a verification of course completion only for a person who has successfully completed the entire course and shall not falsify driving safety records.  Tex. Admin. Code §§ 176.1105(c)(4), (5), .1107(m).  The class roster that Respondent Naqvi submitted to the course provider certified that all of the statements on the roster were true and correct.  It is undisputed, however, that Respondent Naqvi’s documentation misrepresents the hours during which all five students attended class on June 29, 2000.  When Respondent Naqvi signed the roster, he either knew or should have known that one of the students (i.e., the agency representative) did not receive the required six hours of instruction, and he knew that none of the students attended the course from 9:00 a.m. to 4:00 p.m. 

Respondent Naqvi testified that the reasons he included all of the students on the same roster were to decrease paperwork and to save money on postage.  Obviously, these are not legitimate reasons to include false information on documents.  Respondents offered no explanation as to why they verified that the agency representative had completed the six-hour course when he had not, except to say that it was a mistake.  The fact that Respondents submitted documentation containing false information is a serious issue and warrants an additional penalty.

Failure to Teach Required Curriculum


Petitioner demonstrated that the agency representative was only in class about half of the amount of time required; therefore, it follows that Respondents did not present all of the curriculum to the agency representative.  Petitioner did not, however, present evidence demonstrating that the required curriculum was not taught to any students besides the agency representative.  It is concluded that this point is encompassed by the allegation that Respondents failed to provide the required amount of instruction, which is discussed above.

Appropriate Sanction

The issue now is to determine what sanction is appropriate for the violations that have been committed.  The appropriate sanction should adequately convey the message to Respondents that they have erred and should also attempt to deter future violations.  Because the resolution of this issue is fact specific, the nature of the wrong, the intent behind the wrong, the likelihood of repetition, and the harm done to others, if any, must be evaluated.  Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training v. Williams, Docket No. 137-PS-1294 (Comm’r Educ. 1995).  The Commissioner has recognized that culpability is an issue in the denial, revocation, or suspension of a license.  Hartman v. DPSVEDT, Docket No. 184-PS-292 (Comm’r Educ. 1992).  Additionally, the Commissioner has evaluated the appropriateness of a sanction based upon consideration of whether a lesser sanction would adequately deter similar conduct by others or the particular licensee.  DPSVEDT v. Ruiz, Docket No. 136-PS-194, at 23 (Comm’r Educ. 1994).  In the Williams case, the Commissioner concluded that the wording of the applicable statutory provision (i.e., “... no suspension invoked hereunder shall be for a period of less than thirty days nor longer than one year.”) makes clear that the Legislature contemplated a gradation in sanctions.  See Tex. Civ. Stat. art. 4413(29c), § 22.

 In this case, the evidence does not establish a clear intent on the part of Respondents to issue certificates without regard for the agency’s regulations.  While Respondents did not present six hours of instruction to one student, Respondents did present safe driving instruction to that student, albeit for a shortened time period.  Respondents’ submission of documentation containing false information also does not demonstrate that Respondents intentionally sought to disregard substantive rules of the agency.  Through his testimony and demeanor, Respondent Naqvi demonstrated that he had no intent to circumvent the substantive requirements of the law and exhibited remorse for his errors.  Respondents have never been charged or found guilty of any other infringement of agency rules.  Furthermore, the likelihood of repetition seems remote given Respondent Naqvi’s demeanor and testimony.  Finally, it was not shown that any harm to others resulted from Respondents’ acts.  

A range of penalties has been assessed for the types of violations at issue in this case.  The least penalty assessed has been a sixty-day suspension of a license.  See Williams, Docket No. 137-PS-1294 (instructor provided a class lasting two hours and twenty minutes to a student who needed to complete course by next day).  The most severe penalty assessed has been revocation of a license.  See Texas Education Agency, Division of Driver Training v. Peralta, Docket No. 100-PS-598 (Comm’r Educ. 1998)(school owner advertised and taught a four-hour course for over three months); Texas Education Agency, Division of Driver Training v. Gonzales et al., Docket No. 075-PS-300 (Comm’r Educ. 2000)(instructor presented three-hour course to nine students and sold certificates of completion to five individuals who received no instruction).  The Commissioner has also suspended licenses for a number of months.  See Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training v. Trevino et al., Docket No. 352-PS-792 (Comm’r Educ. 1992)(instructor who issued certificates to students receiving less than the required amount of instruction on one occasion received suspension for 120 days; instructor who issued certificates to students receiving less than the required amount of instruction on two occasions received suspension for 180 days).

Although Petitioner seeks revocation of Respondents’ licenses, it did not demonstrate that revocation is the proper sanction.  Consideration of the evidence at hand and the public policy objectives of driver safety school and instructor licensing mandates a conclusion that a suspension would adequately deter similar conduct by Respondents and by others.  Respondents’ school and instructor licenses should be suspended for 120 days.  It is believed that this period of suspension will serve as a sufficient deterrent and, at the same time, not be so harsh as to essentially force Respondents completely out of business. 

Conclusion


Because Respondents did not deliver the requisite six hours of instruction to one student and because they submitted documentation that incorrectly stated the times during which several students attended the course, Respondents’ licenses should be suspended for 120 days.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this appeal.  Tex. Rev. Civ. Stat. art. 4413(29c), §§  13(f), 17(a).

2.
On one occasion, Respondents failed to comply with the rules of the agency by issuing a certificate of completion to a student who had not received six hours of instruction.  19 Tex. Admin. Code § 176.1108(a)(1)(D).

3.
On one occasion, Respondents failed to comply with the rules of the agency by submitting driving safety records that contained false information.  19 Tex. Admin. Code § 176.1107(m).

4.
Respondents’ driving safety school license and driving safety instructor license should be suspended for a period of 120 days.

5.
The Commissioner is authorized to assess an investigation fee of $1,000 against Respondents.  19 Tex. Admin. Code § 176.1116(c)(14).

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner suspend Respondents’ driving safety school license and driving safety instructor license for a period of 120 days, beginning on the date that this Order is signed and ending 120 days thereafter.  It is further ORDERED that Respondents pay Petitioner an investigation fee of $1,000, if they have not yet done so. 

 .
SIGNED AND ISSUED this 1st day of NOVEMBER, 2000.


















_______________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� Although Petitioner does not specifically assert that Respondents violated agency rules with respect to granting students breaks, it should be noted that Respondents violated agency rules by not providing the students who attended the class from 9:00 a.m. to 3:00 p.m. with one hour’s worth of breaks.  See 19 Tex. Admin. Code § 176.1108(a)(1)(C)(ii), (iii).
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