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DECISION OF THE COMMISSIONER
Statement of the Case

Joseph L. Trahan, Petitioner, brings this appeal from an action of the Board of Trustees of the Clear Creek Independent School District (CCISD), Respondent, assigning Petitioner to Respondent's Alternative Learning Center (ALC) as a result of alleged disciplinary infractions by Petitioner.  Robert L. Howell was appointed Hearing Officer by the State Commissioner of Education.

Petitioner is represented by Mr. David T. Lopez, Attorney at Law, Houston, Texas.  Respondent was represented by Mr. David M. Feldeman, Attorney at Law, Houston, Texas.

On June 28, 1984, Respondent filed its Original Answer and Motion to Dismiss for Mootness.  On February 19, 1985, the parties filed joint written stipulations regarding selected factual issues and a stipulation that Respondent's Motion to Dismiss be determined on the basis of the documents on file with the record of appeal and without the necessity of a public hearing.

On April 12, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that the decision of Respondent's Board of Trustees be vacated and Petitioner's appeal be dismissed.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner and Respondent filed Exceptions to the Proposal for Decision on May 2 and May 7, 1985, respectively.  Replies to the exceptions were filed by Petitioner and Respondent on May 17, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

A. On May 30, 1984, Petitioner filed his Petition for Review.  The pertinent numbered paragraphs are set forth in verbatim as follows:

5. Petitioner Joseph L. Trahan, Jr., during the school year 1983-1984 was a resident of the Clear Creek Independent School District and a student duly enrolled at the Clear Lake High School.

6. There is a school sponsored student publication at the Clear Lake High School entitled "Lake Reflections."

7. In Volume 12, Number 4 of that publication, published on or about December 16, 1983, there appeared a letter attributed to a senior student of Clear Lake High School whose name was withheld.

8. In the letter, the student identified himself as a male homosexual and generally was critical about prejudice against homosexuals and homosexuality.

9. The faculty advisor of "Lake Reflections" during the 1983-84 school year was Mrs. Suzanne Schaper.

10. Petitioner felt offended by the published letter, and particularly he felt it of importance to emphasize that engaging in homosexual activity could be detrimental to a person's health and well being.

11. In order to express his position, the Petitioner prepared a letter which he wanted to be published in "Lake Reflections" as a response to the letter by the avowed male homosexual student.

12. On or about January 13, 1984, Petitioner was in the office of Richard Holloway, Assistant Principal of Clear Lake High School, discussing an unrelated school matter.

13. During the discussion between the Petitioner and Mr. Holloway, another Assistant Principal, Bob Neill, came into the room.

14. At about that time, the Petitioner showed the letter he had composed to Mr. Holloway and asked him for his opinion.

15. Mr. Holloway told the Petitioner that the language of the letter was too explicit and that he, Mr. Holloway, did not consider it appropriate for the letter to be submitted to the newspaper.

16. Mr. Neill also read the letter and apparently concurred with Mr. Holloway's opinion.

17. Shortly thereafter, on the same day, the Petitioner submitted the letter to Mrs. Schaper, the faculty advisor of "Lake Reflections."

18. The Petitioner submitted the letter with a cover letter to Mrs. Schaper explaining the reasons for his wanting to have the letter published.  At the end of the letter to Mrs. Schaper, the Petitioner agreed that the letter could be revised as Mrs. Schaper would consider appropriate, the Petitioner requesting only that he be permitted to read any revision before printing, if his letter were to be printed.

19. Having become aware that the Petitioner submitted the letter, against their advice, Mr. Holloway and Mr. Neill discussed the matter with the School Principal, Byrd Menard.

20. The Principal and two Assistant Principals decided that the Petitioner had disobeyed the Assistant Principals by submitting the letter and decided on a disciplinary action of five day assignment to the Alternative Learning Center.

21. Notice of the disciplinary action was given to the parents of the Petitioner by a written note dated January 31, 1984.

22. The written notice stated that the disciplinary action was equivalent to suspension from school, but it had been determined that assignment to the Center, where the student could study under the supervision of a certified professional instructor, was preferable to precluding attendance at school altogether.

23. Together with the notice of the disciplinary action, the parents were given a set of rules for the Alternative Learning Center.  These rules included that the student would not talk among each other while at the Center for any reason, would not be allowed to park cars or smoke at the Center or in the immediate vicinity, subjected students to searches, and included numerous other limitations.

24. The information provided to the parents also included a provision that altered the information with respect to the time of the disciplinary action, stating that the Petitioner would not be permitted to return to his regular classroom assignment except upon the recommendation of the Principal of the Alternative Learning Center.

25. Through his parents, the Petitioner appealed the disciplinary action to the appropriate school officials, and eventually to the Board of Trustees.

26. On March 27, 1984, the Petitioner presented his appeal to the Board of Trustees of the Clear Creek Independent School District.

27. The Board of Trustees, after hearing the appeal, adjourned to an executive session, purportedly to consider the appeal.

28. The Petitioner and his parents were prevented from being present at the deliberations of the Board of Trustees on the appeal.

29. The Board of Trustees took a vote on the matter in closed session.

30. Reconvening in open session, the Board of Trustees unanimously upheld the disciplinary action.

31. The letter written by the Petitioner constituted advocacy of an issue of public interest and importance, to-wit, the engaging in homosexual conduct by male students of a public school of the State of Texas.

32. The letter was written in response to a published letter clearly advocating such homosexual conduct.

33. The authority of the Assistant School Principals at Clear Lake High School does not extend to the issuance of directives to students which would impede, diminish, or obviate the right of students to free expression on issues of public importance secured by the First Amendment to the United States Constitution.

34. To the extent that the Assistant Principals of Clear Lake High School have authority to direct the conduct of students at the School, such authority was utilized in an impermissible and unconstitutional manner to the extent that it attempted a prior restraint of expression by a student on an issue of public importance.

35. The action of the Petitioner posed no threat to the discipline and good order of the School, since it constituted of submitting the letter for consideration by the faculty advisor of the student publication and also included a specific permission for the letter to be revised as appropriate or even excluded from publication altogether.

36. The discipline imposed upon the Petitioner, therefore, was an impermissible limitation of his rights to free expression on an issue of public importance secured to him by the First Amendment to the United States Constitution.

37. Even though the nature of the discipline was not substantial, the imposition of the discipline was suspended pending exhaustion of all appeals, including this appeal to the State Commissioner of Education, and the Petitioner will have completed his studies at the Clear Lake High School by the time this appeal is considered and determined, this appeal neither is moot nor the nature of the discipline de minimis, since any interference with a constitutional right is of significant importance and any such interference by its very nature tends to chill the exercise of similar free expression by other students, in particular where the disciplinary action has become a source of controversy in the community and has received widespread publicity, as is the case herein.

38. The action of the Board of Trustees having been taken in willful violation of the statutes of the State of Texas related to open meetings, it is voidable and should be declared null and of no effect.

(See Petition for Review).

B. On June 28, 1984, Respondent filed its Original Answer and Motion to Dismiss for Mootness.  On February 19, 1985, the parties filed written stipulations.  Therein, it was stipulated that, subsequent to the filing of this appeal, Petitioner graduated from CCISD and that no existing relationship continues between Petitioner and Respondent.  The parties also stipulated that the copy of Petitioner's permanent records, which is included in the record of appeal, is true and correct and that Petitioner's permanent record contains no reference to the disciplinary action which is the subject of this appeal.  It is also stipulated that Respondent's Motion to Dismiss be resolved through a review of the documents on file with the record of appeal and without the necessity of a public hearing.  (See Letter of Stipulation; February 6, 1985).

Discussion

The propriety of Petitioner's assignment to Respondent's ALC is no longer a matter of concern necessary to the resolution of this appeal.  The imposition of that punishment was stayed by Respondent pending the outcome of Petitioner's appeal.  Petitioner, having long since graduated, is no longer in jeopardy of being physically restricted to the ACL.  That portion of Petitioner's cause of action is clearly moot.

The remaining thrust of Petitioner's opposition to Respondent's Motion to Dismiss is twofold.  Petitioner urges that disciplinary entries in his permanent record at CCISD continue as a live controversy even though Petitioner has graduated.  In the alternative, Petitioner argues that the matter is not moot since Respondent's action could cause a chilling effect on the exercise of protected activities by other students.  These arguments are without merit.

Petitioner is correct that graduation will not moot a disciplinary appeal where the student's permanent records reflect the action taken.  Sullivan v. Houston ISD, 307 Fed. Supp. 1328 (S.D. Tex. 1969), supplemented 330 F. Supp. 1169, vacated on other grounds 475 F.2d 1071, cert. den. 94 S.Ct. 461, 414 U.S. 1032.  Here, however, Petitioner has stipulated that no reference to the events in controversy is reflected in his permanent record.  Thus, Petitioner has no cause to complain in that regard.

Likewise, Petitioner is not in a posture that would permit him to assert the rights of third parties.  Since Petitioner has graduated and his records are devoid of any disciplinary entry, Petitioner no longer has any live controversy with the district and may not assert the rights of other persons in this non-class action.  Hollan v. Mathis ISD, 491 F.2d 92 (5th Cir. 1974), Kuhlmeier v. Hazlewood School District, 596 F.Supp. 1422 (E.D. MO. 1984).

Exceptions to the Proposal

In his Exceptions to the Hearing Officer's Proposal for Decision, Petitioner asserts, on page 5, that he

very simply is asking the Texas Education Agency to declare that it is wrong, a violation of the First Amendment, for an assistant high school principal to direct that non-disruptive communication be changed before it is sought to be published in a school publication.

In his First Supplementary Memorandum in Support of His Exceptions to the Proposal for Decision, Petitioner notes that, in Kuhlmeier v. Hazelwood School Dist., 607 F. Supp. 1450 (E.D. Mo. 1985), the Court, under similar circumstances, reached and decided a First Amendment claim for declaratory relief even though the students bringing the claim had graduated, and their claim for injunctive relief was moot.  However, as a general rule, only courts have the authority to render declaratory judgments, and this is so only because statutes have conferred such authority on them.  City of San Antonio v. United Gas Pipe Line Company, 354 S.W.2d 217, 222 (Tex. Civ. App. - - Austin 1962, no writ).  There is no reason to believe that an exception to that rule exists in the present case.

The school district, in its Exceptions to the Proposal for Decision, complains of the Conclusion of Law stating that its decision should be vacated.  The district argues that there is nothing in the record or proposed findings to support vacating its decision.  However, when a case becomes moot on appeal, all previous orders are set aside and the case is dismissed.  Guajardo v. Alamo Lumber Company, 317 S.W.2d 725, 726 (Tex. 1958).  The effect of such dismissal is to vacate the decision from which the appeal is taken.  Peoples v. Scott, 189 S.W.2d 522, 523 (Tex. Civ. App. - - San Antonio 1945, no writ).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's appeal fails to present any live issue or controversy.

2. Respondent's Motion to Dismiss for Mootness should be granted.

3. The issues presented by Petitioner's appeal are moot.

4. The decision of Respondent's Board of Trustees should be VACATED and Petitioner's appeal should be DISMISSED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the decision of Respondent's Board be VACATED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this  14th  day of  July  , 1985.

______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Opposition to Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  23rd  day of  August  , 1985.

_______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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