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Statement of the Case

Donna Miget, Petitioner, brings this appeal from an action of the West Oso Independent School District (WOISD), Respondent, nonrenewing Petitioner's term contract of employment.  Petitioner alleges, inter alia, that the action of nonrenewal fails to comply with the provisions of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982) and, in the alternative, that the nonrenewal is in retaliation for the exercise of constitutionally protected speech.  On October 3, 1983, a hearing was conducted before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education to take evidence and hear arguments relating to Respondent's Motion to Dismiss.

Petitioner is represented by Ms. Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Mr. Allan E. Parker, Attorney at Law, Corpus Christi, Texas.

References to the proceedings conducted on October 3, 1983, are indicated by the prefix Tr. (transcript).  References to testimony and exhibits relating to the hearing conducted before Respondent's Board of Trustees are indicated by the prefix L. Tr. (local transcript).

On January 24, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner's exceptions thereto and Respondent's replies were received on February 15, 1984, and February 27, 1984, respectively.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a supervisor in Respondent's federally-funded Title I program.  Petitioner was employed pursuant to a non-probationary written contract for a term beginning on August 16, 1982, and ending on June 15, 1983.  (L. Tr. Ex. 2).

2. During the term of Petitioner's contract the staffing for Respondent's Title I program consisted of twelve teachers and three supervisors, inclusive of Petitioner.  (L. Tr. 13).

3. On March 18, 1983, Mr. Ramon Hinojosa, Respondent's superintendent, recommended to Respondent's Board of Trustees that the employment contracts of two Title I supervisors, Petitioner and Mr. Ben Motes, not be renewed for the 1983-84 school year.  (L. Tr. 18).

4. By written memorandum dated March 29, 1983, Petitioner was advised of the proposed nonrewal.  The stated reason for the proposed action was as follows:

Change in program requiring alterations in staffing.

5. Petitioner requested and was granted a hearing before Respondent's Board of Trustees.  The hearing was conducted on May 3, 1983, and culminated in an action by Respondent's Board of Trustees to nonrenew Petitioner's employment contract.

6. At the hearing of May 3, 1983, Respondent's Board of Trustees received testimony from Hinojosa that his recommendation for Petitioner's nonrenewal was based on the following factors:

A. In the superintendent's opinion, three supervisors is an excessive number of supervisory personnel to oversee only twelve teachers; that such a ratio of supervisors to teachers is neither efficient nor cost-effective.

(L. Tr. 12-13, 80-81).

B. Officials of the Texas Education Agency had advised that the referenced ratio of supervisors to teachers was not within accepted TEA guidelines and had strongly recommended staffing revisions.

(L. Tr. 14-15).  Letters from the appropriate TEA officials were received into evidence to that effect.  (L. Tr. Exs. 12, C).

C. In the superintendent's opinion, the services of only one supervisor were required to effectively meet Respondent's needs.  Both Petitioner and Motes were junior in seniority to the remaining Title I supervisor whose contract was recommended to be renewed.

(L. Tr. 16, 18).

7. It is uncontroverted that neither TEA nor federal officials had mandated staffing changes for Respondent's Title I program for the 1983-84 school year.  It is also uncontroverted that federal funds were available for the salaries of the two nonrenewed supervisors.

8. Both Petitioner and Motes were offered contracts for the 1983-84 school year as classroom teachers.  Petitioner declined the offer on the grounds that the teaching position would require a reduction in salary.  (Tr. 54).

Discussion

Respondent's Motion for Dismissal

Respondent's Motion for Dismissal is postured on the premise that Petitioner has failed to properly allege a cause of action relating to alleged violations of Petitioner's First Amendment freedoms.  Respondent contends that the Petition for Review is deficient because it fails to allege unlawful motives or intent on the part of Respondent's Board of Trustees, either individually or collectively; that Petitioner's allegation that the superintendent's recommendation was motivated by Petitioner's Grand Jury testimony, standing alone, is insufficient to state a cause of action against Respondent's Board of Trustees.  Petitioner contends that, since Respondent's Board of Trustees received and considered the superintendent's recommendation, any unconstitutional motivation by the superintendent is, therefore, imputed to Respondent's Board of Trustees.  In support of her argument Petitioner cites Hickman v. Valley Local School District Board of Education, 619 F.2d 606 (6th Cir. 1980).  Petitioner's argument is without merit and Respondent's Motion to Dismiss is well taken.

Hickman is not analogous to the facts of this appeal.  In Hickman the principal recommended nonrenewal of an employee for constitutionally impermissible reasons.  The district superintendent approved and passed on the principal's recommendation to his Board of Trustees.  The board, in turn, accepted the recommendation and voted to nonrenew the employee.  Neither the superintendent nor the Board of Trustees conducted a hearing or any independent investigation.  The Court held that, under these circumstances, the unconstitutional actions of the principal were imputed to the Board holding as follows:

The evidence does not demonstrate that the Board was insulated from the principal's or superintendent's reasoning or that the Board reached its decision on the basis of independent, intervening factors.  Where this line of causation exists, and the principal or superintendent predicated their recommendations on constitutionally impermissible reasons, these reasons become the bases of the decision by the Board members.

Hickman, at 16.

In the appeal at bar, Respondent's Board of Trustees conducted a rather lengthy hearing and received testimony and evidence relating to the cited reason for nonrenewal.  Respondent's Board of Trustees was, therefore, insulated from its superintendent by the hearing process and, unlike the board in Hickman, made its decision based on evidence of independent intervening factors presented at that hearing.

Since the facts presented fail to conform to Hickman, in order for Petitioner to properly state a cause of action against Respondent's Board of Trustees Petitioner must be prepared to look beyond the isolated actions of Respondent's superintendent and must be prepared to allege unconstitutional motivation and intent on the part of Respondent's Board of Trustees.  Not only has Petitioner declined the Hearing Officer's invitation to re-plead the defective pleadings (Tr. 31-32), but Petitioner has also candidly admitted that she has no evidence beyond speculation that Respondent's Board of Trustees was motivated by Petitioner's protected speech (Tr. 32-34).

Moreover, an examination of the transcript of the May 3, 1983 hearing conducted before Respondent's Board of Trustees reflects Petitioner's testimony that her Grand Jury appearance was made in total secrecy, that she has never revealed the nature of her testimony to anyone, and that, to her knowledge, neither Respondent's superintendent nor anyone else aside from the Grand Jurors have any knowledge of the nature of her testimony.  (L. Tr. 64-66).  Petitioner's reluctance to amend her pleadings, considered with her testimony at the May 3, 1983 hearing, compel the conclusion that Petitioner's allegations of constitutional misconduct are frivolous.

Having determined that Respondent's motion to dismiss the allegations of constitutionally impermissible conduct should be granted, attention must now be turned to those issues raised by Petitioner alleging violations by Respondent of the TCNA.

Is the action by Respondent's Board of Trustees to nonrenew Petitioner's contract supported by substantial evidence?

Respondent's Board of Trustees received ample evidence at the May 3, 1983 hearing of Hinojosa's concerns regarding overstaffing at the supervisory level of Respondent's Title I program.  (L. Tr. 5, 12, 80-81).  Although federal funding was available and no directives to reduce staffing had been issued by TEA officials, evidence was received that the present staffing exceeded TEA guidelines and had prompted concerns among TEA officials, who had recommended staffing changes.  (L. Tr. 14-15, 25, 28-29; Exs. 12, C).

Respondent has not based Petitioner's nonrenewal on any alleged performance deficiencies.  The sole reason published for nonrenewal is the opinion of Respondent's administration that three supervisors are excessive for a staff of twelve teachers.  In that context, it may not be logically argued that efficient use of personnel and fiscal responsibility are not matters of legitimate concern for Respondent's Board of Trustees.  Rather, Petitioner's challenge to her nonrenewal is apparently based on the facts that federal money was available for funding her continuing employment and that no mandate from TEA had been issued to revise staffing.  Petitioner, in her rather bureaucratic approach to the issue of fiscal responsibility, has entirely neglected to address the question of whether the program is, indeed, overstaffed with supervisors and whether the continued services of more than one supervisor is needed.  Petitioner's posture is apparently that there can be little or no justification for not spending federal funds that are already in hand.

Indeed, if anything may be summarily concluded about the actions of Respondent's Board of Trustees, it may be said that it has exhibited extraordinary sensitivity to the expenditure of public federal funds which may stand as an example to other governmental subdivisions.  It certainly may not be concluded that a decision to nonrenew an employee on evidence that his or her services are no longer required is lacking a basis of substantial evidence simply because funds are available for the salary of that employee.

Did Respondent's Board of Trustees err in failing to consider Petitioner's performance evaluations?

It is unnecessary to determine whether Respondent's Board of Trustees erred by failing to consider Petitioner's performance evaluations in light of the fact that the reason for nonrenewal was totally unrelated to Petitioner's performance and since Petitioner was offered a teaching position, indicating that individual performance was certainly not a factor.  Thus, consideration of past evaluations could have had no bearing on the issues presented by this appeal and Petitioner could have suffered no harm even if it were established that her performance evaluations were not considered.

Was there misconduct by an individual trustee at the May 23, 1983 hearing of such magnitude as to deprive Petitioner of her right to a fair and impartial hearing?

The allegation of trustee misconduct found in paragraph 15 of Petitioner's Petition for Review is apparently prompted by the comments of Trustee White as reflected at L. Tr. 125-27.  An examination of the record reflects that White was simply commenting on his perception of a procedural point of order and was not insinuating, as Petitioner alleges, that Petitioner's appeal did not warrant consideration.  Petitioner's pleadings clearly misrepresent the nature of Trustee White's comments which may not be reasonably interpreted as prejudicial to Petitioner's right to a fair and impartial hearing.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's motion to dismiss the allegations of constitutionally impermissible conduct against Respondent's Board of Trustees should be GRANTED.

2. The action of Respondent's Board of Trustees nonrenewing Petitioner's term contract of employment is supported by substantial evidence.

3. Petitioner's right to a fair and impartial hearing was not prejudiced by the alleged failure of Respondent's Board of Trustees to consider Petitioner's performance evaluations.

4. There is no evidence of misconduct by Respondent's Board of Trustees, either individually or collectively, as would deprive Petitioner of her right to a fair and impartial hearing.

5. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  11th  day of  April  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  8th  day of SEPTEMBER, 1984.

___________________________________

PAUL MATHEWS, ACTING-CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 11th day of April, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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