DOCKET NO. 147-R8-883

THOMAS McGRATH
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
BOARD OF DIRECTORS, REGION
§
XX EDUCATION SERVICE CENTER
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  8th  day of SEPTEMBER, 1984.

___________________________________

PAUL MATHEWS, ACTING-CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal and Respondent/Appellee's motion to dismiss appeal for failure of Appellant to file proposed findings of fact, conclusions of law, and a proposed order in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 30th day of April, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of JULY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER

Statement of the Case

Thomas McGrath, Petitioner, appeals from a decision by the Board of Directors for Region XX Education Service Center (ESC-20), denying his Motion to Reopen the appeal of his grievance.

A prehearing conference was held on January 18, 1984, to address Respondent's Motion to Dismiss based upon the failure of Petitioner to comply with Respondent's grievance procedure and Petitioner's untimely attempt to reopen his appeal.  Susan G. Morrison, the Hearing Officer appointed by the Commissioner of Education, presided over the prehearing conference.  Petitioner appeared pro se.  Respondent was represented by Mr. Joe B. Hairston, Attorney at Law, Austin, Texas.

On March 16, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed without consideration of the merits.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the Proposal for Decision on April 10, 1984, and Amended Exceptions to the Proposal for Decision on April 12, 1984.  Respondent filed a reply to Petitioner's exceptions and amended exceptions on April 16, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is undisputed that Petitioner was employed by Respondent as an evaluator/planning and development consultant from November 1979 to June 30, 1982.

2. Petitioner was notified by letter dated March 29, 1982, that his employment would terminate on or about June 30, 1982.  The reason given for termination was a reduction in funding.  (Resp. Ex. 1, p. 41).

3. Petitioner filed his original grievance (consisting of approximately ten (10) complaints) against ESC-20 on or about June 18, 1982.  (Resp. Ex. 1, pp. 21-23).

4. Petitioner's basic grievance was alleged in the Petition for Review, as follows:

Petitioner would show that his termination from employment, his opportunities for professional advancement, his terms and conditions of employment, and his opportunities for further employment were prejudiced because of his refusal to file improper evaluation reports, improper time-accounting forms, improper open hearing statements, and improper Title IV-C project evaluation reports.

(Pet. for Review, par. 1).

5. The grievance proceeded through four of the five levels of appeal provided by the grievance procedure.  (Tr. 34-35, Resp. Ex. 4, pp. 1-2).

6. It is undisputed that Petitioner timely filed his appeal to the ESC-20 Board of Directors on or about November 14, 1982.  This was the fifth and final step in the grievance procedure.

7. A hearing was set for December 6, 1982, but was cancelled by Petitioner when he withdrew his appeal on December 3, 1982.  (Tr. 35; Resp. Ex. 2, p. 12).

8. By letter dated May 29, 1983, Petitioner requested the Service Center Board of Directors to re-open his grievance proceeding.  (Resp. Ex. 3, pp. 1-3).  His request was denied by letter dated June 22, 1983.  (Resp. Ex. 3, p. 4).

9. By letter dated July 22, 1983, Petitioner filed his Notice of Intent to Appeal to the Commissioner of Education.  His Petition for Review was received August 2, 1983.

Discussion

The Commissioner of Education has subject matter jurisdiction over this appeal based upon §53.38(b) of this Agency's administrative regulations, as follows:

(b) Persons having any matter of dispute between them arising by decisions of the education service center board of directors may appeal in writing to the commissioner of education in accordance with Chapter 157 of this title (relating to Hearings and Appeals).

However, any consideration of the merits of an appeal to the Commissioner of Education is contingent upon the favorable resolution of all jurisdictional questions involved.  Respondent challenges jurisdiction on the basis that Petitioner untimely filed his notice of appeal without good cause for delay.  On appeal to the Commissioner, it is the Petitioner's burden to demonstrate that he had good cause, other than the lack of diligence, for failing to comply with procedural timelines.  Ruiz v. Robstown ISD, Docket No. 152-R3-883 (Decision of the Commissioner, 1984).

After presenting his grievance at four procedural levels, Petitioner withdrew his appeal for a hearing before the ESC-20 Board of Directors.  Six months later, Petitioner requested the Board to re-open his appeal claiming that he had discovered evidence which contradicted earlier testimony by ESC-20 employees.  (Resp. Ex. 3, pp. 2-3).  His request failed to explain how the additional evidence was crucial to his grievance claims or why the information was not available for presentation at the scheduled hearing on December 6, 1982.  On appeal to the Commissioner, Petitioner again failed to give any reasons for his delay.  Petitioner stated, "[T]he only good reason [for not appealing sooner] is that I didn't feel, because of the procedures that I had gone through, that I had a forum, at that time, that was an impartial forum for me to go through." (Tr. 37).  Petitioner presented no proof of diligent efforts to obtain the additional evidence any earlier than the spring of 1983.

Petitioner should have asked for postponement of the December 6, 1982 hearing if he needed more time to prepare or if the date was inconvenient.  If he felt that the grievance procedure was unfair, he should have presented this complaint, along with his grievance, to the ESC-20 Board of Directors to enable them to make a final decision on the matter.  If the Board had ruled against Petitioner, he could have appealed that decision to the Commissioner within thirty (30) days, as the Agency's rules provide.  Instead, Petitioner withdrew his appeal to the Board.  On appeal, jurisdiction cannot be granted in this case unless good cause for delay is shown.  Merely stating that evidence was unavailable, without explaining what prevented him from obtaining the information sooner, is insufficient to prove good cause.  The Commissioner of Education, therefore, should not waive the timelines for appeal in this instance.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner has failed to pursue his grievance in a timely manner.

2. Petitioner has failed to demonstrate good cause for delay.

3. Petitioner's appeal should be dismissed without consideration of the merits.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be, in all things, DISMISSED WITHOUT CONSIDERATION OF THE MERITS.

SIGNED AND ENTERED this  30th  day of  April  , 1984.

_________________________

RAYMON L. BYNUM
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