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DECISION OF THE COMMISSIONER
Statement of the Case
Jimmie W.  Rand, Petitioner herein, brings this appeal from a decision of the Board of Trustees of the Columbia-Brazoria Independent School District, Respondent herein.  Petitioner filed its Petition for Review on June 18, 1985 and Respondent filed its Answer on July 17, 1985.  Respondent also filed a Motion to Dismiss for the untimely filing of the Petition for Review.  On October 3, 1985, a hearing was held on Respondent's Motion to Dismiss.

Petitioner is represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Janet Little Horton, Attorney at Law, Houston, Texas.

On October 22, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 30, 1985.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is uncontested that Petitioner had a continuing contract with the Respondent School District.

2.  It is uncontested that Petitioner was present at the Board meeting of April 16, 1985, at which the Board of Trustees of the Columbia-Brazoria Independent School District decided to return Petitioner to probationary status.  Said meeting ended at 12:05 a.m.  on April 17, 1985.

3.  It is uncontested that Petitioner received a letter from Howard L.  Pickle, superintendent of Columbia-Brazoria ISD, dated April 18, 1985 above the notation, in all capital letters, "HAND DELIVERED ON THIS DATE," which stated in pertinent part, the following:

At your request, the Board of Trustees of the Columbia-Brazoria Independent School District conducted a hearing on April 18, 1985, with respect to the proposal to return you to probationary contract employment status .  .  .  .  At the conclusion of the hearing, the Board of Trustees found that you are inefficient and incompetent in the performance of your duties and voted to return you to probationary contract employment status at the end of this school year.

(Pet.  Rev., Ex.  A).

4.  It is uncontested that, on April 30, 1985, Petitioner sent a letter to W.  B.  Vollbaum, president of the Board of Trustees, which stated, in pertinent part, the following: "In response to the April 18, 1985 letter from Mr.  Pickle, I wish to inform you that I will appeal to the Commissioner of Education regarding the local school board's decision to return me to probationary contract." (Pet.  Rev., Ex.  B).

5.  It is uncontested that Petitioner filed his Notice of Appeal on June 6, 1985.

6.  It is uncontested that Petitioner filed his Petition for Review on June 18, 1985.

Discussion
The Rules of the Texas Education Agency which govern Hearings and Appeals before the State Commissioner of Education are specific and precise as to filing deadlines on matters before this Agency.  Section 157.43(a) states as follows:

Notice of Appeal
(a) Where a case involves an appeal from an action or decision by any of the entities listed in §157.1(b) of this title (relating to Nature of Hearings and Appeals), within 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal, notice of appeal shall be sent to the Commissioner and to the entity rendering the decision or ruling or failing to act.  In all cases (including appeals brought pursuant to the Term Contract Nonrenewal Act), when a decision is announced in the presence of the petitioner or the petitioner's counsel at a hearing of record, the announced decision shall constitute communication to the petitioner.

(Emphasis added).  Section 157.44 states, in pertinent part, as follows:

Petition for Review
(a) The aggrieved party shall file with the Commissioner a Petition for Review within 60 days after the decision, order or ruling complained of is communicated to the party making the appeal.  .  .  .

The decision of the Respondent to return Petitioner to probationary status was communicated to Petitioner on April 17, 1985 at the conclusion of Respondent's Board meeting.  Petitioner had thirty (30) days in which to file his Notice of Appeal.  That notice was not filed until June 6, 1985, making it twenty (20) days late.  However, the timeliness of the Notice of Appeal was not questioned by Respondent and was not considered.  What was questioned and objected to by Respondent was the untimely filing of Petitioner's Petition for Review.  The Petition was due to be filed sixty (60) days after Petitioner was made aware of the board's decision, again on April 17, 1985.  The Petition was due on June 17, 1985.  Petitioner's Petition for Review was not received in this office until June 18, 1985, making it one (1) day late.

Section 157.21(b) of the TEA Rules allows the period for filing any pleading to be extended upon the filing of a motion and on showing there is good cause for such extension of time and that the need for the extension is not caused by the neglect, indifference or lack of diligence.  There was no such motion filed in this case.  But most importantly, there was no showing that the tardiness of Petitioner's Petition for Review was not caused by neglect, indifference or lack of diligence.  Black's Law Dictionary (5th ed.) (1979), defines "neglect," "diligence" and "indifference" as follows:

Neglect - To omit, fail, or forbear to do a thing that can be done or that is required to be done, but it may also impart an absence of care or attention in the doing or omission of a given act.

Diligence - vigilant activity; attentiveness; or care, of momentary thought to the most vigilant anxiety.  Attentive and persistent in doing a thing.

Indifference (indifferent) - impartial, unbiased, disinterested.

Webster's Third New International Dictionary (Unabridged) (1981), defines "indifferent" as follows:

that is looked upon as not mattering one way or another; that is regarded as being of no significant importance or value.

Petitioner's response indicates that Petitioner's counsel thought the date of the Board's first communication to Petitioner was April 22, 1985, that Petitioner's counsel was on a well-deserved vacation and that Petitioner's counsel had directed another member of his firm to deliver the Petition for Review by June 21, 1985.  19 Tex.  Admin Code §157.11(b) indicates that "the Commissioner or the Board shall have the right to waive compliance with filing deadlines in instances where a good faith attempt to meet a deadline has been made by a party." (Emphasis added).  In this case, Petitioner was clearly late in his filing and there is no evidence that he made any attempt to file his Petition for Review by the date on which it was due.

Petitioner explains why the Petition was late; however, his reasons do not constitute good cause for not following the proper time guidelines, inasmuch as Petitioner has failed to establish that the untimely filing was not caused by neglect, indifference, or lack of diligence.  To the contrary, Petitioner's own exhibits, attached to his Petition for Review, clearly establish that Petitioner was advised of the Board's decision no later than April 18, 1985, (See Findings of Fact Nos.  3 and 4), making the deadline for the Petition for Review no later than June 17, 1985.  It can hardly be considered diligent to ignore information prominently displayed in one's own exhibits.

In conclusion, the time guidelines are specific and are in the rules for a specific purpose.  To accept Petitioner's untimely Petition for the reasons stated would be to undermine the rules of the Agency and deprive them of any real meaning.  Respondent's Motion to Dismiss should thus be GRANTED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's Notice of Appeal was filed twenty days late.

2.  Petitioner's Petition for Review was due filed on June 17, 1985 and was not filed until June 18, 1985.

3.  The Notice of Appeal and Petition for Review were, without good cause, untimely filed.

4.  Respondent's Motion to Dismiss should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 1st day of August, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 10th day of September, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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