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JERRY OWEN
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
MIDLOTHIAN INDEPENDENT
§
SCHOOL DISTRICT
§

THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  14th  day of APRIL, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 7th day of November, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  11th  day of FEBRUARY, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Jerry Owen, Petitioner brings this appeal, pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), from an action of the Midlothian Independent School District Respondent, nonrenewing his term contract as a teacher and coach for the 1983-84 school year.  Petitioner is represented on appeal by Dianne E. Doggett, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by Earl Luna, Attorney at Law, Dallas, Texas.  The Commissioner has read the entire record of appeal.

On August 25, 1983, Respondent filed a Motion for Summary Judgment.  As of the date of this Decision, an Answer to that motion had not been filed by Petitioner.  Because this appeal may be resolved on the basis of the local record, Respondent's Motion will not be addressed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On March 8, 1983, Ben Brandenburg, Superintendent of MISD sent the following letter to Petitioner:

Dear Mr. Owen:

The Board of Trustees of the Midlothian I.S.D. in regular session March 7, 1983, upon recommendation of the Administration, elected to take no action to extend your teaching contract past the termination date of your present contract.

Sincerely,

/s/

Ben Brandenburg

(See Local Record).

2. On March 10, 1983, Petitioner sent the following letter to Superintendent Brandenburg:

Dear Mr. Brandenburg:

I have received your letter concerning the non-renewal of my teaching contract.  Following the provisions stated in my existing contract, I hereby request a hearing before the school board and a statement including the reasons for my contract not being renewed.

Sincerely,

/s/

Jerry Owen

(See Local Record).

3. On March 11, 1983, Superintendent Brandenburg sent the following letter to Petitioner:

Dear Mr. Owen:

In reference to your letter of March 10, 1983, there must be some misunderstanding about the terms of your contract and the decision made by the Board of Trustees.

The Board did not terminate your contract, but chose not to renew it.  Should they have decided to terminate your contract before the date it expires, you are correct in assuming you have a right to a Hearing.  Since that was not the case and your contract expires at the end of this school term and the Board simply chose not to offer you a new contract, it is my opinion that no Hearing is required under the terms of your contract.

Sincerely,

/s/

Ben Brandenburg

(See Local Record).

4. On May 10, 1983, Petitioner again requested a hearing before the Board of Trustees.  (Pet. for Review, par. 9; Resp. Answer, par. 10).

5. On May 12, 1983, Superintendent Brandenburg sent the following letter to Petitioner:

Dear Mr. Owen:

We have placed your name on the agenda of our Special School Board Meeting Tuesday, May 17, 1983.  The meeting will start at 7:30 p.m.

We have attached a copy of the agenda.

Sincerely,

/s/

Ben Brandenburg

(See Local Record.)

6. At its May 17, 1983 meeting, the Board of Trustees did not act to renew Petitioner's employment with the district.  (Pet. Rev., par. 10; Resp. Answer, par. 11).

7. Petitioner was in his second year of employment with the school district during the 1982-83 school year.  (Pet. Rev., par. 6).

8. At all times relevant to this appeal, the school district had in effect the following policy:

STATEMENT OF POLICY

Re: Probationary Term Contract

It shall be the policy of the Board of Trustees of the Independent School District that all teaching personnel shall serve not more than two consecutive years in the district under the provisions of a probationary term contract.

The Board of Trustees may decide not to renew the contract of any employee serving under a probationary contract if in its judgment the best interest of the district will be served by such non-renewal.

In the event the Board of Trustees decides not to renew the probationary term contract of an employee, it shall give the employee reasonable notice of its intention.  Notice shall be given prior to the end of the employment term stated in the contract.

(See Local Record).

9. Petitioner's contract with the school district for the 1982-83 school year reads, in pertinent part, as follows:

. . . This contract is made pursuant to Section 21.209 of the Texas Education Code and is a term probationary contract for employment for the period of one year.  Said year of employment shall begin on July 1st of the year beginning this contract and shall end on June 30th of the year ending this contract, unless terminated at an earlier date by the mutual consent of both parties hereto or pursuant to the provisions hereinafter set forth.  While serving under this probationary contract, the provisions of the Texas Education Code, Section 21.201 - 21.208 shall not apply to the contracting coach.

(See Local Record).  (Emphasis added).

Discussion

Petitioner first contends that he was, pursuant to §21.204 of the TCNA, entitled to "notice of the Board's intention to nonrenew his contract containing a statement of reasons prior to April 1, 1983." (Pet. Rev., par. 12).

Respondent's position is that Petitioner was, at the time of nonrenewal, a probationary teacher pursuant to §21.209 of the TCNA, and, as such, was not entitled to the benefits afforded by the TCNA to nonprobationary teachers, including notice and hearing.

Petitioner however, argues that he was not probationary, because the district's probationary policy is of an "indeterminate length," inasmuch as it states that "all teaching personnel shall serve not more than two consecutive years in the district under the provisions of a probationary term contract." Petitioner asserts that he was "never notified of the length of his alleged probationary period," (emphasis Petitioner's), and that "[i]t would be a violation of the due process clause of the Fourteenth Amendment to the United States Constitution to hold Petitioner to such an arbitrary and capricious policy." (Pet. Rev., par. 11).

Suffice it to state that Petitioner was clearly a probationary teacher.  The terms of his contract, set forth in Finding of Fact No. 9, could not place Petitioner on better notice that he was employed during the 1982-83 school year on a probationary basis and that the school district had no intention of affording him the benefits of the Term Contract Nonrenewal Act.  In addition, Petitioner's "indeterminate length" claim was rejected in Brack v. Lake Travis ISD, Docket No. 147-R1-582, pp. 4-5 (Decision of the Commissioner, January 1983), a case in which the district's policy stated that "[t]he initial probationary employment period shall not exceed the first two years of continuous employment in the district."

Petitioner next asserts that, even if he was probationary pursuant to the TCNA, he is entitled to reinstatement on the basis of the school district's own policies.  In Paragraphs 15 and 16 of his Petition for Review, Petitioner cites the following language from the district's policies in support of this contention:

In the event of a recommended non-renewal of a term contract, the teacher shall receive written notice of the proposed non-renewal on or before April 1 of the current school year.  The notice of proposed non-renewal shall contain a statement of reasons for such proposed action.

(Policy 402.8).  (Emphasis Petitioner's).

If notice of non-renewal is not received on or before April 1, the employee shall be reemployed in the same professional capacity for the succeeding school year.

(From Policy 402.6).

The language set forth in Finding of Fact No. 8, however, indicates that the school district intended to differentiate between those employees serving under "probationary term contracts" and those employees serving under "term contracts" as the latter term is used in Policy 402.8.  What the probationary term contract teacher is entitled to, pursuant to the policy set forth in Finding of Fact No. 8, is "reasonable notice," prior to the end of the employment term, of the Board's intention not to renew the employee's contract.  This was provided.

In conclusion, Petitioner's nonrenewal by the school district was not in violation of the TCNA or of district policy.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was a probationary teacher pursuant to §21.209 of the Term Contract Nonrenewal Act and, as such, was not entitled to the benefits provided by the Act.

2. Petitioner received the process due probationary term contract teachers pursuant to district policy.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  7th  day of  Nov.  , 1983.

______________________________

RAYMON L. BYNUM
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