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Statement of the Case
Petitioner Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training requests that the certificate of approval of Respondent Durham College of San Antonio, Inc. be revoked.

A hearing was held on January 7, 1992 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Duncan Fox, Attorney at Law, Austin, Texas.  Respondent appeared through H. Robert Scott.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as designee of the State Commissioner of Education, I make the following Findings of Fact:

1. Respondent Durham College of San Antonio, Inc. is a proprietary school under the jurisdiction of the Texas Education Agency.  (Tex. Educ. Code §32.31).  Respondent declared Chapter 11 reorganization bankruptcy on September 25, 1991. (Resp. Ex. 1; T. 12, 18, 21).

2. During a refund survey conducted on October 2 - 4 and 7 - 10, 1991, the total unverified, unpaid or additional tuition refunds of Respondent was $86,890.  (Pet. Exs. 2, 3; T. 28).  Based upon the survey report, Respondent was required by the division's notice of intent to revoke certificate of approval, dated October 18, 1991 to (1) engage an independent certified public accountant or public accountant and forward a copy of the letter of retainer within fifteen days; (2) submit an audit report of refunds for the period October 1, 1987 to the present within sixty days.  (Pet. Ex. 2).

3. Respondent engaged the services of the certified public accountant Donald D. Funk of San Antonio, Texas to perform the refund audit.  (Pet. Ex. 5).

4. The refund audit report was due to the division on or before December 20, 1991.  As of the date of hearing, the refund audit report had not been received because the accountant stated that the bankruptcy trustee had informed him that the debtor, Durham College of San Antonio, Inc. could not hire a professional.  Respondent has not requested that court permit it to take the actions required by state to retain its certificate of approval.  (Pet. Ex. 7; T. 13, 16 - 17).

5. Respondent had not been paying refunds that were owed.  (T. 18, 40). Refunds for the last year of approximately $86,000 are currently outstanding.  (Pet. Ex. 1; T.).  Refunds that were due prior to the institution of the bankruptcy proceeding have not been paid.  (T. 18). Respondent is attempting to pay all refunds becoming due after Respondent filed bankruptcy; however, two refunds remain outstanding.  (T. 18).

6. By notice dated November 25, 1991, Respondent was notified that its certificate of approval to operate a proprietary school in the state would be revoked effective fifteen days from the date of the letter, absent a request for a hearing.  (Pet. Ex. 1).

Discussion
Tex. Educ. Code §32.39(a) requires a refund of the unused portion of tuition, fees, and other charges in the event that the student enrolled by the school fails to take the course, withdraws or is discontinued therefrom at anytime prior to competition.  Tex. Educ. Code §32.39(b)(7) requires refunds to be totally consummated within thirty days after receipt of written request or termination by the school.  The administrative regulations state that proof of consummation of refunds shall be the refund document or copies of both sides of the cancelled check; evidence must be on file within 120 days of termination.  19 TAC §185.127(b)(5)(B)(iii).  The record is clear that Respondent has failed to meet these standards.

If a school does not routinely pay refunds within the time required by Tex. Educ. Code §32.39(b)(7), a refund audit can be required.  19 TAC §185.127(b)(5)(B)(ii).  Respondent has failed to submit the required audit.

Respondent is guilty of violating Tex. Educ. Code §§32.39(b)(7) and 19 TAC §185.127(b)(5)(B)(ii) and (iii).  Pursuant to Tex. Educ. Code §32.36(b), its certificate of approval should be revoked.

Respondent asserts by was of defense that the bankruptcy proceedings prohibit it from complying with the refund requirement and the requirement to hire a professional accountant to conduct the refund audit.  However, under the revision to Bankruptcy Code §363(a)(15), the state may take action with regard to its licensing of a debtor.  Further, Respondent has not requested that the court allow it to take action in order to preserve its right to retain its certificate of approval.

Petitioner asks that a finding of imminent peril be made under Tex. Rev. Civ. Stat. Ann. art. 6252-13a §16(c).  However, Respondent did not develop how the failure to timely pay refunds constitutes imminent danger to public health, safety or welfare; specifically, how students are legally or fiscally harmed by this failure.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as designee of the State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent is in violation of Tex. Educ. Code §32.39(b)(7) in failing to make refund payments in the manner and within the time limits prescribed by the statute and by 19 TAC §185.127(b)(5)(B)(iii).

2. Respondent has failed to submit the refund audit in the manner and within the time limits prescribed by 19 TAC §185.127(b)(5)(B)(ii).

3. Respondent is guilty of a violation of Tex. Educ. Code Ch. 32.

4. Respondent is guilty of a violation of a rule or regulation promulgated under the authority of Tex. Educ. Code Ch. 32.

5. The certificate of approval of Respondent Durham College of San Antonio, Inc. should be revoked.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as designee of the State Commissioner of Education, it is hereby

ORDERED that the certificate of approval to operate a proprietary school issued to Respondent Durham College of San Antonio, Inc. be, and is hereby REVOKED.

SIGNED AND ISSUED this  17th  day of  January  , 1992.
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