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DECISION OF THE COMMISSIONER


Petitioner, Lillie Freeman, appeals the decision of Respondent, Cypress-Fairbanks Independent School District board of trustees, to terminate her contract.


Christopher Maska is the Administrative Law Judge appointed by the Commissioner of Education to hear this cause.  Petitioner appeared pro se.  Respondent is represented by Elneita Hutchins-Taylor, Attorney at Law, Houston, Texas.  

Findings of Fact

It is concluded that the following Findings of Fact are supported by substantial evidence:

1.
The findings of fact adopted by Respondent’s board of trustees are incorporated as if set out in full.

Discussion

Petitioner contends the Respondent terminated her contract either in retaliation for exercising her right to take leave under the Family Medical Leave Act (FMLA), 29 U.S.C. section 2615, or due to her race.

Substantial Evidence

Petitioner’s allegations are in effect substantial evidence allegations.  While Petitioner contends that the proper legal analysis was not used, Petitioner is mistaken.  As to retaliation, the certified hearing examiner and the board of trustees properly applied the standards in Mount Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed. 471 (1971).  While Respondent’s decision cites no authority as to the discrimination claim, the record does not begin to support such an allegation.

Respondent held that neither Petitioner’s race nor her use of leave under the FMLA was a reason for her termination.  In order to prevail, Petitioner must show that these determinations are not supported by substantial evidence or that no reasonable finder of fact could have so concluded.  There is substantial evidence to support Respondent’s findings.  Petitioner’s problems did not begin when she took FMLA leave.  Petitioner’s performance problems date from her first year with Respondent.  These performance problems are real and serious.  Petitioner was given an opportunity to correct her deficiencies, which had been pointed out to her, yet she failed to do so.  As to racial discrimination, Petitioner has failed to point to any evidence in the record that might indicate racial discrimination.

Conclusion

Petitioner’s contract was terminated because good cause existed to terminate her contract.  Respondent did not terminate her contract for an impermissible reason.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction under Texas Education Code section 21.301.

2.
The Conclusions of Law adopted by Respondent’s board of trustees are incorporated as if set out in full.
3.
Respondent’s decision to terminate Petitioner’s contract is supported by substantial evidence and is not unlawful, arbitrary, or capricious.

ORDER


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal is DENIED.


SIGNED AND ISSUED this _____th day of September 2000.

_______________________________________

JIM NELSON






COMMISSIONER OF EDUCATION

113-R2-700



-3-


