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Statement of the Case
Petitioner, Marcus L., by his next friends, Ernest and Rosa L., filed this action under the Education for All Handicapped Children Act, 20 U.S.C. Section 1401 et. seq., challenging Aldine Independent School District's proposed educational placement of Petitioner at Lane Center, a school specializing in the education of severely handicapped students.  Petitioner contends that his placement at Lane Center is an inappropriate educational placement and violates the "mainstreaming" requirements of the EAHCA.  Instead, Petitioner is requesting placement in a regular education fifth grade classroom or in the alternative, in a special education classroom at Respondent's Junior High School.

The hearing in this matter was held on July 27, 1984.  Based on the evidence presented at the hearing, this Hearing Officer makes the following findings of fact:

FINDINGS OF FACT
1. Petitioner, Marcus L. is a twelve year old male who resides with his parents, Ernest and Rosa L. within the jurisdictional boundaries of Aldine Independent School District.

2. Respondent, Aldine Independent School District (hereafter AISD) is a political subdivision of the State of Texas and a legally constituted independent school district within Harris County, Texas.

3. In 1977, Marcus initially enrolled in AISD.  Marcus was referred for special education services and found qualified for such services as a mentally retarded student.  [Hearing Transcript, page 65, hereafter T.__].

4. During the 1983-84 school year, Marcus attended fifth grade in a self contained classroom at Oakwilde Elementary School where he received special education instruction in reading, language, spelling and mathematics.  Additionally, Marcus also received regular education services in the areas of Music, Art, Physical Education, Science, Social Studies and Lunch.  Marcus' individual education plan set both academic and behavioral goals for Marcus to meet and was implemented in the least restrictive environment where Marcus could receive an educational benefit.  [Respondent's Exhibit # 3, hereafter R. Exh. # __].

5. On January 31, 1984, an ARD Committee meeting was held at the request of Marcus' parents.  They requested the meeting to note their displeasure with Marcus' then current educational placement and to propose that he be allowed to attend regular education classes in his academic subjects with students operating on the same academic level as Marcus.  The ARD Committee determined that Marcus could not academically and emotionally function in the type of classroom setting requested by Marcus' parents.  Instead, the ARD Committee discussed changing Marcus' educational placement in the next academic year to Lane Center, a school specializing in the education of severely handicapped students.  In anticipation of this change, Marcus' parents were invited to view Lane Center and review Marcus in his then current classroom setting.  [R. Exh. #2].

6. Marcus' parents toured Lane Center and concluded that it was not an appropriate educational placement for Marcus.  Marcus' father testified that the children they observed at the school were severely mentally retarded, much more so that Marcus; that these children were functioning at a much lower level than Marcus; and that they were not being provided with what he believed were appropriate teaching techniques.  [T. 17].

Marcus' father further testified that although Marcus was a slow learner, he was capable of learning and that he believed that Marcus should be given the opportunity to attend a regular fifth grade classroom to "see if he could cut it or not".  [T. 22].

7. In response to the failure of AISD to place Marcus in a regular classroom setting and AISD's proposal of placing Marcus in an even more restrictive educational setting for the upcoming school year, Marcus' parents unilaterally obtained a psychological assessment of Marcus in hopes of using the results of the assessment to change the ARD Committee's decision.  The assessment was performed on April 4 and April 9, 1984 by Geri Wolfson, a Psychology Intern with the Texas Children's Hospital.  The results of this assessment did not support Marcus' parents position regarding Marcus's educational placement.  The report noted:

"Marcus' intellectual functioning was severely impaired on tests.  He performed poorly in all areas although relative strength was noted on tasks requiring perceptual motor ability and specific weakness was demostrated in verbal tasks, abstract reasoning and social judgment.  Marcus is functioning in the moderately mentally retarded range.  People with moderate mental retardation generally have poor awareness of social conventions and, according to DSM-III, are unlikely to progress beyond the second grade level in academic skills.  They are able to learn social and occupational skills, however.

Compared to his peers, Marcus is in the lowest 2.5% in terms of intellectual functioning.  He seemed aware of some of his deficits and frustrated by them.  His inability to perform in school has apparently led to feelings of depression and low self-esteem."
R. Exh. # 15.

Geri Wolfson also recommended that Marcus be placed in a school that specialized in educating mentally retarded children.  Additionally, she recommended that vocational training be started in order to help Marcus become self sufficient as an adult.  [R. Exh. # 15].  Ms. Wolfson's findings and recommendations corresponded with those made by the ARD Committee and even more importantly, were made without any prior contact with AISD officials or knowledge of the ARD Committee's recommendation.  [T. 82-83].

8. On May 21, 1984, the ARD Committee again met to discuss the findings and recommendations contained in the psychological assessment and to determine Marcus' educational placement for the 1984-85 school year.

Ms. Wolfson attended the ARD Committee meeting and noted that test results established that Marcus was functioning academically in the first and second grade levels.  Ms. Phyllis Massie, Educational Diagnostician for AISD, also pointed out that test results established that Marcus was functioning three standard deviations below the mean on individually administered scales of verbal ability and performance ability, coupled with deficits in adaptive behavior.  [T. 49-56; Respondent's Exhibits #7-14, hereafter P. Exh. #__].

Ms. Massie futher noted that test results established that Marcus was no longer achieving academically in his current educational placement.

The ARD Committee determined that Marcus had most likely reached his academic potential and that he could now profit from vocational training.  The ARD Committee then concluded that Lane Center was the most appropriate educational placement for Marcus because it could better provide the constant supervision and vocational training that Marcus needed.  [R. Exh. # 1; T. 58].

9. Lane Center is operated by AISD and is a segregrated campus for the more severely handicapped children that attend AISD.  Dr. Joye Thorne, AISD's Director of Special Education testified that the students which attend Lane Center have a mental age somewhere around three to six years.  She further testified that the purpose of Lane Center was to continue with each child's academic program while emphasizing training in self-help skills, home living skills, and life survival skills.  She also noted that the campus contained a wood shop, a nursery, and a sheltered workshop program that was available to a student even after having reached twenty-one years of age.  [T. 123].

However, it was also noted that the campus was considered a more restrictive setting than Marcus' prior educational placement because at Lane Center there was no opportunity for Marcus to be educated with non-handicapped children.

10. Marcus' parents, unhappy with Marcus' proposed educational placement at Lane Center, filed this appeal on June 2, 1984.

CONCLUSIONS OF LAW
After due consideration to matters of record, matters of official notice, and the foregoing findings of fact, in my capacity as Special Education Hearing Officer for the State of Texas, I make the following conclusions of law:

1. The issue presented by the parties for resolution in this appeal is whether Petitioner's proposed placement at Lane Center constitutes the least restrictive environment appropriate to meet Petitioner's educational needs.

Petitioner's parents brought this appeal requesting that Petitioner be retained in a regular fifth grade class at Oakwilde Elementary School, as a test to determine if Petitioner could function and benefit educationally in a regular academic setting.  In the alternative, Petitioner's parents request his placement at Grantham Junior High School in a special education setting.  Petitioner's parents vehemently disagree with Petitioner's proposed educational placement at Lane Center, citing that Petitioner is not as severely handicapped as most students at Lane Center.

Respondent contends that Lane Center is the most appropriate educational placement for Petitioner and is the least restrictive environment in which Petitioner can receive an educational benefit.

2. Undisputed evidence clearly established that Petitioner, Marcus L. is a "mentally retarded student" as defined by 34 CFR. Reg. 300.5 (4), TEX. EDUC. CODE ANN. §16.104(c)(5), and 19 TEX. ADM. CODE § 89.211 (f).

3. As a "mentally retarded student", Petitioner qualifies for special education services from Respondent that are individually designed to provide Petitioner with a free appropriate public education.

The United States Supreme Court in the case, Board of Education of the Hendrick Hudson School District v. Rowley, -U.S.-, 102 S. Ct. 3034 (1982), set forth the following definition of a "free appropriate public education":

". . . personalized instruction with sufficient support services to permit the child to benefit educationally from that instruction.  Such instruction and services must be provided at public expense, must meet the state's educational standards, must approximate the grade levels used in the state's regular education, and must comport with the child's IEP.  In addition, the IEP and therefore the personalized instruction, should be formatted in accordance with the requirements of the Act . . ."

[See also 20 U.S.C. Section 1401(18) (1978) and 34 CFR Reg. 300.7 (1981)].

4. Federal regulations and state law both require that state educational agencies insure that the individual education plan for each handicapped student is properly developed, implemented, and maintained in the least restrictive environment which is appropriate to meet the student's educational needs.  [34 CFR Reg. 300.341, TEX. EDUC. CODE § 16.104 (a)(8)].

5. Federal regulations also require public agencies to insure, "that to the maximum extent appropriate, handicapped children, including children in public and private institutions or other care facilities, are educated with children who are not handicapped, and that special classes, separate schooling or other removal of handicapped children from the regular educational environment occurs only when the nature or severity of the handicap is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.  [34 CFR. Reg. 300.550; 20 U.S.C. 1412(5)(B) and 1414(a)(1)(C)(iv)].

Federal regulations also contain additional guidelines on determining the least restrictive environment for the education of handicapped children.  34 CFR Reg. 300.552 (c) requires handicapped children to be educated in the school that they would have attended if not handicapped unless their individual education plan required some other arrangement.  Subsection (d) of this federal regulation also provides that in selecting the least restrictive environment, consideration must be given to any potential harmful effect on the child or the quality of services which the child needs.

6. Based on the evidence presented, this Hearing Officer concludes that Lane Center constitutes the least restrictive environment that is appropriate to meet Petitioner's educational needs.

Petitioner's request to be placed in a regular fifth grade class is inappropriate when his educational achievement and ability are reviewed.  Petitioner is functioning academically at the first and second grade level.  Petitioner's most recent results on the Stanford-Binet intelligence test showed that at his age level of eleven years and ten months, he had a mental age of five years and ten months.  Moreover, measurement of Petitioner's adaptive behavior was in the lowest ten percentile, meaning that Petitioner could not be expected to protect himself or take care of himself like a child of eleven.  Instead, he would only be expected to care and protect himself like a much younger child.  [T. 55].

Accordingly, in a regular fifth grade setting, Petitioner would be unable to cope with fifth grade academic subjects and would be unable to protect and care for himself as expected of other fifth graders.  Petitioner's comprehensive assessment clearly establishes that Petitioner is in need of a structured setting where he can receive constant supervision and attention.  Such an environment could not be provided in a regular fifth grade classroom setting.

Petitioner also requested placement in a self contained classroom at Grantham Junior High School.

During the 1983-84 school year, Petitioner had been attending Oakwilde Elementary School.  However, during the upcoming school year, Petitioner would be attending sixth grade at Grantham Junior High School, if not handicapped.  As noted, the EAHCA and implementing federal regulations require school districts to insure that to the maximum extent appropriate, handicapped children be educated with children who are not handicapped and that handicapped children be educated in the school which they would have attended if not handicapped.

This Hearing Officer concludes that Respondent's ARD Committee considered the potential harmful effects to Petitioner of an educational placement at Grantham Junior High School and the quality of services which Petitioner needs when making its determination of placement at Lane Center.

Phyllis Massie, Educational Diagnostician and voting member of the ARD Committee testified as follows regarding the Committees decision that Lane Center was a more appropriate educational placement for Petitioner:

"Academically he is lower than most of the kids that we send to the regular junior high, so he would again, be the lowest one in the classroom rather than being more among his academic peers.  Socially [Lane Center] is a much smaller school and he would be able to develop, hopefully, develop some friendships, which he is having a hard time with now.  He does not interact with the kids now.  Hopefully, in a smaller setting, he would begin to interact with the kids.  I think that he needs practically a one-to-one or very small group.  If he doesn't have that, he doesn't work.  He does not know what to do and I don't think that the kind of supervision that Marcus needed at Oakwilde could be provided at Grantham."

[T. 79].

Ms. Massie also noted that Marcus had an excellent teacher at Oakwilde who gave him individualized attention and that even with this type of attention, Marcus' academic progress had about leveled out.  Moreover, Ms. Massie voiced her concern about placing Marcus in a Junior High School because of his inability to care for himself.  It was her opinion that Marcus could not make appropriate judgments about his safety and well-being and that in a Junior High School, this could be potentially harmful to Marcus.  [T. 60-61].

Ms. Linda Vollemaere, Marcus' special education teacher and voting member of the ARD Committee, also concurred with Ms. Massie.  She testified that Marcus requires constant supervision and that she believes Marcus would be lost in a regular classroom setting or if placed at the Junior High School.  [T. 106].  Additionally, she testified that Marcus could not socialize at the Junior High School and that his lack of socialization could hurt him emotionally.  [T. 108].  She also noted her fear of how Marcus would fare with children his own age due to his lack of reasoning ability.

Dr. Joye Thorne also testified that she believed Lane Center to be the most appropriate and least restrictive environment in which to educate Marcus.  When asked "why", she testified:

"Because that is where we can educate him to his best -- to his fullest potential available that I know of anywhere in Texas.  It is where we can provide him with a beginning of vocational training.  It is where we can take him very slowly along to culminating activities of perhaps shelter work employment.  If Marcus were forced into the model of going through junior and senior high school, we would come to a time when we would expect Marcus, in order to complete the educational program that is appropriate for that child, to go into competitive employment.  I cannot see Marcus at the current time being competitive in employment.  The sheltered workshop would be a more appropriate training ground for him."

[T. 128-129].

Clearly, these professionals have provided more than sufficient evidence to justify Petitioner's placement at the more restrictive setting of Lane Center.  When weighing the potential harmful effects to Petitioner as a result of placement in a regular fifth grade class and at the Junior High School, coupled with the quality of the services to be provided Petitioner at Lane Center, it becomes apparent that Lane Center constitutes the least restrictive environment appropriate to meet Petitioner's educational needs.

ORDER

After due consideration of the record, the foregoing findings of fact and conclusions of law, this Hearing Officer ORDERS that the relief sought by Petitioner should at this time be DENIED.

SIGNED AND ENTERED this  11th  day of September, 1984.

______________________________

James W. Holtz,

Hearing Officer

NOTICE TO THE PARTIES
Following the March 3, 1983 decision of the Court of Appeals, Third Supreme Judicial District of Texas at Austin, in Manor Independent School District v. Leachelle N., 647 S. W. 2d770 (1983) and pursuant to the provisions of the Administrative Procedure and Texas Register Act, TEX. REV. CIV. STAT. ANN. art. 6252-13a (Supp. 1982), a timely motion for rehearing to the State special education hearing officer will be required in order to perfect an appeal from the hearing officer's decision to a State district court.  The parties should give particular attention to sections 16 and 19 of the Act, regarding finality of decisions and judicial review.
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