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Statement of the Case

Petitioner, Angie Laine, brings this appeal from the termination of her employment as a noninstructional paraprofessional by Respondent, Alief Independent School District (AISD).  A hearing on the merits was conducted on February 29, 1984, by Susan G. Morrison, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner appeared pro se.  Respondent is represented by Mr. Jeffrey L. Rogers, Attorney at Law, Houston, Texas.

On May 8, 1984, the Commissioner of Education issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records indicate that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the proposal on June 11, 1984.  No reply to Petitioner's exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by Respondent School District for the 1982-83 school year as an attendance clerk and receptionist.  (Pet. Ex. 1, 2; Tr. 92).

2. Petitioner was a permanent, classified employee of AISD.  (Pet. Ex. 1, 2).

3. On April 14, 1983, Principal Jim Keel evaluated Petitioner's performance for the year.  (Tr. 92, Pet. Ex. 6).

4. The school district's evaluative process included the following:

An attitude of trust and confidentiality must be maintained throughout the evaluation.  The evaluation process. . .

1. Will include communication between Supervisor and Employee on his/her performance prior to the formal evaluation conference.

2. Will be continuous.

3. Will include observation of work.

4. Will include written comments intended to bring about improvement for ratings of 1 or 2.  [1 signifies "inadequate," 2 signifies "marginal"].

5. Petitioner expressed surprise and disappointment when Principal Keel told her that he was not pleased with her work.  (Tr. 31-33, 94-95).  This was the first time that year that he had discussed Petitioner's performance with her.  (Tr. 45, 79-82).

6. Petitioner was handed a copy of page one of the evaluation which indicated one "adequate" and three "marginal" performance ratings.  (Pet. Ex. 6, p. 1; Tr. 31).  Such ratings were much lower than those Petitioner received in the previous two years of employment.  (Tr. 31).

7. Petitioner became upset and, although there is some question regarding who first mentioned her quitting or resigning, Petitioner indicated that she would resign.  (Tr. 31-33, 95).

8. Before leaving the conference, Petitioner tore her copy of evaluation page one and threw it toward Keel's desk.  (Tr. 32-33, 95).

9. Petitioner went directly to the personnel director's office to complain about her evaluation and Principal Keel's failure to follow standard evaluation procedures such as holding a pre-evaluation conference.  (Tr. 33-34, Pet. Ex. 6).
10. Personnel Director Jim Flowers informed Petitioner that her oral resignation was binding and that her tearing up a copy of an evaluation constituted insubordinate behavior which could justify termination.  (Tr. 34, 135, 138).  Flowers stated that, to simplify matters, he would "like to have that letter of resignation." (Tr. 135-36).

11. Petitioner told Mr. Flowers that she would turn in a letter of resignation.  (Tr. 136).

12. Respondent's policies governing separation of employment appear in policy no. 4219 as follows:

Resignations
Notice of resignation will be presented in writing to the immediate supervisor who in turn will send it through the chain of command for action.

(Resp. Ex. 10) (Emphasis added).

13. The district has a practice of accepting oral resignations and requesting confirmation in writing.  (Tr. 148-49).

14. Petitioner called in sick for the next few working days, but failed to explain to Principal Keel the nature of her illness from April 15 to April 25, 1983.  (Tr. 55-56, 101).

15. By letter dated April 21, 1983, Principal Keel recommended that Petitioner be terminated for insubordination.  (Resp. Ex. 8; Tr. 101-02).

16. On or about April 25, 1983, Petitioner attempted to return to work.  (Tr. 36, 99).

17. Principal Keel ordered Petitioner to Mr. Flowers' office; she replied that she would go after she caught up with her work.  A confrontation ensued between them, where-after Mr. Flowers, Assistant Principal Wilson, the school nurse, and a security guard assisted Keel in convincing Petitioner to leave the school grounds.  (Tr. 98-99, 139-40).

18. After a hearing on June 6, 1983, the AISD Board of Trustees upheld Petitioner's termination.

Discussion

Petitioner contends that (1) she was employed by AISD under a term contract for the school year 1982-83 and (2) Respondent did not have good cause to terminate her employment before the end of her contract term.  The school district contends that Petitioner resigned her position with the district and was only "terminated," upon her request, in order to allow her to appear before the board of trustees.  Because of the disposition of the resignation issue in favor of the school district, the contract and good cause issues need not be addressed.  However, it should be noted, without deciding the contract issue, that the school district's own personnel action sheet refers to Petitioner's employment term as ten months "in contract" and 195 days "in contract." (Pet. Ex. 1).

As for her resignation, Petitioner told her principal and the personnel director on April 14, 1983, that she had resigned and would submit a letter of resignation.  She then called in sick for more than a week without submitting such a letter.

The district has, by custom and practice, adopted a policy of accepting oral resignations as final.  The district apparently has no policy concerning the attempted rescission of an employee's resignation (Tr. 148), but reasonableness would require that a rescission, to be effective, be made quickly and clearly after a short cooling off period.  Calling in sick for more than a week, although inconsistent with the act of resignation, is not sufficient to effectively revoke the resignation.  Rather, in the absence of a clear revocation, such action indicates only that Petitioner feared that the resignation was indeed effective and hoped that, in her absence, her superiors would themselves "cool off" and take action inconsistent with having accepted her resignation (i.e., by treating her missed work days as sick leave).  In fact, Petitioner only returned to her work station after being advised by her attorney to go back to work, because "it will cause Jim Keel to probably make a mistake in your behalf." (Tr. 56-57).
Under the circumstances, it is concluded that Petitioner orally resigned her position on April 14, 1983, her resignation was not thereafter effectively revoked, and her employment relationship with the school district ended on the date of her oral resignation.

In addition to the substantive issues in this appeal, Petitioner has raised several due process claims regarding local level procedures.  Such claims need not be addressed, because no proceedings were required in relation to Petitioner's resignation, although it is commendable that they were provided by the Board of Trustees.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner effectively resigned her employment with the school district on April 14, 1983.

2. Petitioner at no time effectively revoked her resignation.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  7th  day of  Sept.  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  18th  day of  Oct.  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
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