
DOCKET NO.  145-R2-685

JERRY TIDWELL
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§


CANTON INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
Jerry Tidwell, Petitioner, appeals the decision of Canton Independent School District, Respondent, terminating his continuing contract at the end of the 1984-85 school year.  Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education, heard the appeal on November 11, 1985.

Petitioner was represented by Larry R.  Daves, Attorney at Law, Tyler, Texas.  Respondent was represented by Tracy Crawford, Attorney at Law, Tyler, Texas.

On May 7, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on May 21, 1986.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent has adopted the probationary and continuing contract provisions of Tex.  Educ.  Code Ann.  §§13.101 - .116 (Vernon 1972).

2.  Petitioner taught fifth grade in Canton ISD from 1976 until he was reassigned to a nonteaching position in the fall of 1984.  (Tr.  139).

3.  Respondent employed Petitioner under a continuing contract.  (Joint Ex.  No.  1).

4.  Petitioner also drove a school bus for Respondent until just before the start of the 1984-85 school year.  (Tr.  13-14).

5.  During the last four years that Petitioner drove the bus, the home of Jimmy R., a young male student, was the last stop on the bus route.  (Tr.  61).

6.  Petitioner admits that during these last four years, he regularly stopped the bus beside a tree a few miles before reaching Jimmy R.'s home.  Petitioner would send the child (and another male student if he was still on the bus) to the back of the bus and Petitioner would step off the bus and urinate.  On the few occasions when a female student was still on the bus at the time he passed the tree, Petitioner would not stop there but would wait to urinate until he had let off the last student.  (Tr.  145-54).

7.  During the last four years that Petitioner drove the bus, and while Jimmy R.  was in grades kindergarten through third, Petitioner would call him to the front of the bus after all the other students had been let off.  While driving, Petitioner would place his hand inside the child's pants and through the child's underwear touch the student's genitals and buttocks.  (Tr.  62).  Petitioner would also sometimes unzip his own pants exposing his penis to the student's view.  (Tr.  84-86, 87).

8.  The child asked Petitioner to stop touching him, but Petitioner continued to touch the boy.  (Tr.  89).

9.  Petitioner told the child not to tell his mother about what happened on the bus or Petitioner would do something to the him that he would not like.  (Tr.  63).

10.  During the summer after he finished the third grade, Jimmy R.  told his mother about what happened on the bus.  (Tr.  63, 111).  The student and his mother reported the incidents to the local sheriff's office and to the Department of Human Resources.  (Tr.  116).

11.  Human Resources and the sheriff's office carried out an investigation and also brought the allegations against Petitioner to the attention of Respondent.  Just before the beginning of the 1984-85 school year, Respondent's superintendent, Joe Miguel, talked with Petitioner about the allegations.  Petitioner admitted urinating off the bus but denied the other allegations.  Respondent then decided to end Petitioner's bus driving duties and to reassign him to a non-teaching position in Mr.  Miguel's office.  (Tr.  12-14).

12.  The Grand Jury in Van Zandt County later indicted Petitioner.  The offense charged by the indictment was indecency with a child.  (Resp.  Ex.  2).  By letter dated December 13, 1984, Respondent notified Petitioner that the Board of Trustees had voted to suspend him without pay.  (Tr.  14-15; Joint Ex.  3).

13.  By letter dated March 29, 1985, Respondent notified Petitioner that it proposed to terminate him at the end of the school year pursuant to Tex.  Educ.  Code Ann.  §13.110(7).  Respondent gave the following as reasons for termination:

1. Engaging in the act of urination during the operation of a school bus route, not in the privacy of a designated area for such purpose and in the presence of student(s) of young age.

2. Engaging in conduct which resulted in physical contact with a student when you should reasonably have believed that such student.  .  .  would regard the contact as offensive or provocative.

(Tr.  15; Joint Ex.  4).

14.  On May 14, 1985, Respondent's Board of Trustees held a hearing at Petitioner's request.  Petitioner was present and testified.  At the end of the hearing, the Board voted to terminate Petitioner's contract at the end of the 1984-85 school year.  (Tr.  15-16; Joint Ex.  No.  7; Resp.  Ex.  No.  1).

Discussion
Petitioner was terminated on two grounds.  The first, the act of urinating from the bus steps, is uncontested.  However, it's significance as justification for termination is in question.  The second ground involved conduct which undoubtedly, if true, would justify termination of Petitioner's contract.  This appeal then primarily involves a question of fact.  A student testified that Petitioner put his hand in the student's pants and touched the student's genitals and buttocks; Petitioner testified that he never did this.  This testimony presents a difficult conflict which must be resolved for the purpose of this appeal.  Such Findings of Fact rarely represent the certain truth; instead they represent those findings that are supported by the greater weight of the evidence.  It is important to distinguish that, before the State Commissioner of Education, it is the Petitioner who must prove by a preponderance of the evidence that the Respondent did not have good cause under §13.110(7) of the Education Code to terminate his contract.  19 Tex.  Admin.  Code §157.50(b).  This standard is not as stringent as the "beyond a reasonable doubt" standard which the State had to prove to support a conviction in Petitioner's criminal trial.  The findings of fact indicate that Petitioner was not able to carry his burden before the Agency and prove by a preponderance of the evidence that he did not engage in the alleged sexual misconduct as found by the local Board of Trustees.

Once the fact issues are resolved, the only remaining issue is whether the facts as found constitute good cause for termination under Tex.  Educ.  Code Ann.  §13.110(7) (Vernon 1973).  There can be no doubt that a teacher/bus driver touching the genitals and buttocks of a young student is conduct that has great potential to harm the child's emotional development.  Stopping to urinate beside the bus while operating a bus route with one or more students on the bus also represents potentially harmful conduct.  These incidents together clearly justify termination.  No school district can allow its students to continue to be exposed to a teacher who may engage in such potentially harmful conduct.

Petitioner has failed to show by a preponderance of the evidence that he did not engage in the alleged conduct that could cause great harm to his students.  Respondent was therefore justified in terminating Petitioner's contract.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's touching Jimmy R.'s genitals and buttocks, exposing his genitals to the child, and stopping to urinate while operating a bus route constitute good cause for termination.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 30th day of Sept., 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter.  Petitioner moves for a rehearing on the grounds that the Commissioner failed to consider the Exceptions to the Proposal for Decision filed by Petitioner, that the Decision of the Commissioner runs counter to the weight of the evidence presented, and that the procedures on appeal to the State Commissioner of Education were unfair and inadequate to protect Petitioner's property interest in his continuing contract.

The first two grounds asserted by Petitioner for rehearing are based on his objection to the determination made by the Commissioner that the testimony of the child who accused Petitioner of touching his genitals and buttocks was more credible than that of Petitioner, who denied the allegations.  Petitioner also presented this objection to the Commissioner in his Exceptions to the Proposal for Decision.  Determining the credibility of a witness rests solely with the trier of fact and, in this instance, has simply been decided against the Petitioner.  No purpose would be served by hearing the two conflicting testimonies again.

Petitioner also claims now for the first time that the procedures on appeal before the Commissioner were inadequate.  More specifically, Petitioner alleges that the burden of proof was misplaced and that the Hearing Officer recognized the error and shifted the burden of going forward to the Respondent.  In bringing this appeal to the Commissioner, Petitioner shoulders the burden of proving by a preponderance of the evidence that Respondent terminated his contract unlawfully.  19 TAC §157.50.

Section 157.55(b) of the Agency's rules also provides:

Notwithstanding the provisions of Subsection (a) of this section, the Commissioner may, in the interests of expediting or simplifying the proceedings, require any party to present its evidence concerning a particular issue at any time and in any order, provided that no party shall be denied the opportunity to present all evidence that is relevant and material to any issue which must be resolved in order to properly dispose of the case.

Subsection (a) provides that the petitioner shall present its case first, followed by the respondent, with the petitioner being allowed then to present its case in rebuttal.

At the hearing on the merits of Petitioner's appeal, the Hearing Officer stated on the record that the order of presentation would be reversed and explained that "[i]t does not alter the burden of proof, which Petitioner bears in this instance; to show by a preponderance of the evidence that Canton Independent School District did not have good cause to terminate his contract." (Tr.  9).  Petitioner did not object to the order of presentation at any time.  Further, Petitioner has failed to indicate how he was harmed by Respondent putting on its case in chief first, or how on rehearing, if he were allowed to present his case first, that Petitioner's evidence would be more persuasive.

After due consideration of the Petitioner's Motion for Rehearing and the Respondent's Reply, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED this 14th day of November, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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