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DECISION OF THE COMMISSIONER
Statement of the Case
William Albert Baggett, et al., bring this appeal from a decision of the Central Independent School District Board of Trustees made on March 1, 1982, to suspend the Petitioners from school for the remainder of the 1981-82 scholastic year.

A hearing was held on April 29, 1982, before F.  Patrick Whelan, a hearing officer appointed by the State Commissioner of Education.

Respondent, Central Independent School District (CISD), appeared represented by Mr.  Parker McVicker, of McVicker and Evans, Attorneys at Law, Lufkin, Texas.  Petitioner William Albert Baggett, and his next friend, Gus Easley, appeared represented by Mr.  Joe Lee Register, Attorney at Law, Lufkin, Texas.

Petitioner Rodney Milton Allen, by next friend Alfred Allen, and Petitioner Mark Molandes, by next friend Barbara Molandes, each failed to appear, and, having wholly made default, the appeals of these Petitioners were dismissed on the record by the Hearing Officer, subject to final approval of the Commissioner of Education.

On September 10, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

On January 19, 1982, William Baggett was a sophomore student enrolled in Central High School.  Central High School is a public school operated by Respondent which is a duly constituted and organized independent public school district under Texas law.

William Baggett, in conference with Ms.  Elaine Murdock, CISD school principal, admitted that he had removed a tape player from a school bus parked on Respondent's campus on January 19, 1982.  The tape player was damaged and could not be re-used.  On January 20, 1982, Ms.  Murdock imposed a three day suspension of William Baggett.  On January 21, 1982, Ms.  Murdock sent written notice to Mr.  Gus Easley, Baggett's guardian, which stated:

This is to notify you that Bill Baggett's behavior and participation in the removal of a tape player from a school bus .  .  .  will be discussed at the regularly scheduled Board Meeting of CISD .  .  .  on February 11, 1982 .  .  .

If you plan to attend, please advise us; also, whether you would like the session regarding Bill to be an open or closed session.

Pet.  Ex.  1.

After the three day suspension, William Baggett returned to school.  At the February 11, 1982, CISD Board of Trustees meeting, the discipline matter was not considered because Mr.  Easley and William Baggett had left the meeting after waiting for some hours.  The CISD Board of Trustees was in the midst of a building program, and they were visiting and examining a construction project.  The matter was rescheduled for a special meeting to be held on March 1, 1982.  Mr.  Gus Easley was again advised that "[a]t this time Bill's behavior and participation in the removal of a tape player from a school bus will be discussed." Pet.  Ex.  7.

On March 1, 1982, the CISD Board of Trustees, during the course of a special meeting called for the purpose of considering disciplinary actions, voted to suspend William Baggett for the remainder of the 1981-82 school year.  Pet.  Ex.  12.  On March 11, 1982, William Baggett was afforded a re-hearing before the CISD Board of Trustees.  At this rehearing, William Baggett was represented by counsel.  All evidence offered by counsel on William Baggett's behalf was heard by the CISD Board of Trustees on March 11, 1982.  Tr.  146-147.  As a result of this re-hearing, the CISD Board of Trustees took no action.  Tr.  100.

The Central High School Student Handbook states the following:

Any property, school [sic] or that of other students, which is destroyed by a student will be paid for by the student committing the act of destruction of property.  In addition, appropriate disciplinary action will be taken.

Pet.  Ex.  3, p.  12.

William Baggett was aware, prior to March 1, 1982, that the CISD Board of Trustees could impose some kind of punishment in addition to his three day suspension, and he conjectured that it would be to require payment for the property loss.  William Baggett did not anticipate he would be suspended for the remaining school term.  Tr.  152.  Gus Easley, Baggett's guardian, also was aware that the CISD could impose additional punishment and did not perceive from the notice that his ward would be suspended.  Tr.  139-140.

Discussion
William Baggett alleges in his petition that the actions taken by the CISD Board of Trustees violated the rights afforded him under the Constitutions of the United States and the State of Texas.  He claims that he was not given fair notice of the charges against him and the consequences of the School Board's consideration of the matter, nor of his right to have counsel present, his right to confront witnesses against him and to call witnesses on his own behalf, his right to a speedy hearing, and his right to be free from self-incrimination.

The notice of the March 1 meeting was indeed inadequate to the extent that it simply informed Petitioner that his behavior and participation in the removal of the tape player from a school bus would be "discussed." This language was insufficient to place Petitioner on notice that the "discussion" might result in a deprivation of an interest (i.e., his continued presence in school) which he might wish to protect; nor did this language inform him that he had a right to a formal hearing prior to the imposition of a long term suspension rather than a mere informal discussion of the matter.

After the March 1, 1982 meeting, however, Petitioner requested a rehearing, and that request was granted.  On March 11, 1982, he was fully aware of the charges against him and the possible consequences.  He was represented by an attorney, who was given the opportunity to present evidence and argument.  Any procedural defect by Respondent in connection with its notice of the meeting held only ten days earlier was therefore cured.  See Sullivan v.  Houston Independent School District, 475 F.2d 1071, 1077 (5th Cir.  1973).

The Petitioner also contends that he was not afforded a hearing with the principal, pursuant to Tex.  Educ.  Code Ann.  §21.301 (Vernon Supp.  1982), prior to the three day suspension.  Section 21.301 is not applicable in this instance, however, because that section addresses the suspension of pupils guilty of incorrigible conduct and those pupils whose suspension is recommended by a teacher.  Petitioner was not suspended for any of the reasons stated in §21.03, but for theft of school property.

Petitioner was, of course, entitled to receive the minimal Due Process requirements set forth in Goss v.  Lopez, 419 U.S.  565, 581-82 (1975), prior to being suspended for even three days, but the principal testified that after learning of the theft, she called William Baggett, Rodney Allen, and Mark Molandes into her office, asked them if they had taken the tape player, and they admitted that they had.  Nor has the Petitioner since contended that he was not involved in taking the tape player.  Under these circumstances, the Due Process requirements of Goss pertaining to short term suspensions have been satisfied.

The Petitioner's final contention is that the action of the Board of Trustees in expelling him on March 1, 1982 for the remainder of the school term was unlawful as an imposition of "double consequences for the same act." In addition, the Petitioner states that the Respondent exhausted the remedies afforded it under §21.301 by suspending the Petitioner for three days.

However, as noted previously, §21.301 is not applicable in this case.  Even if it were, however, nothing in Section 21.301 suggests that the act of a principal in meting out a short term suspension forecloses the Board of Trustees from considering the same matter and determining the appropriate punishment for the conduct under consideration.  Nor has the Petitioner referred to any authority which indicates that the action of a school principal in a disciplinary matter should be considered as anything other than the first step in the disciplinary process.  The principal does not hold a formal hearing, and he or she does not issue anything akin to a final judgment.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  The Administrative Procedure and Texas Register Act, art.  6252-13a §13(e), Tex.  Rev.  Civ.  Stat.  Ann.  (1975) provides that informal disposition may be made of any contested case by default.

2.  The appeals of Petitioners Rodney Milton Allen, bnf Alfred Allen and Mark Molandes, bnf Barbara Molandes, each having failed to appear and wholly made default, are to be dismissed.

3.  Respondent's action taken to suspend Petitioner William Baggett for the remainder of the 1981-82 school year was lawful and in accordance with §23.26(d) of the Texas Education Code.

4.  Section 21.301 of the Texas Education Code is not applicable to the facts presented in this appeal.

5.  Respondent has afforded Petitioner William Baggett all rights and/or protections required by the Due Process Clause of the Fourteenth Amendment to the U.S.  Constitution.

6.  Petitioner William Baggett's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be, in all things, DENIED.

SIGNED AND ENTERED this 12th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM
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