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Statement of the Case

Lewis Benton, Petitioner, appeals the decision of the Board of Trustees of Wilmer-Hutchins Independent School District (WHISD), Respondent, nonrenewing his employment with the district for the 1983-84 school year.

On February 27, 1984, a hearing was conducted before the Commissioner of Education, at which Mark W. Robinett, the hearing officer appointed by the Commissioner, presided.  Petitioner was represented at that hearing by Linda Farin, Attorney at Law, Austin, Texas.  Respondent was represented by Glenn Snyder, Attorney at Law, DeSoto, Texas.

On April 24, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that this matter be remanded to the Board of Trustees of Wilmer-Hutchins ISD for the purpose of conducting a hearing concerning Petitioner's proposed nonrenewal.  Our records indicate that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. By letter dated March 22, 1983, Petitioner was notified that the superintendent of WHISD had recommended to the Board of Trustees that Petitioner's employment contract as science teacher not be renewed for the succeeding school year because of "[d]eficiencies pointed out in observation reports, evaluations, or other supplemental memoranda." (Prehearing Tr. 3-9; Hearing Officer's Ex. 1).

2. By agreement of the parties, a hearing on the matter was scheduled for May 12, 1983.  (Local Tr. Ex. D #9).

3. On May 12, 1983, Petitioner wrote a letter to Bobby Williams, the school district's superintendent, the substance of which reads as follows:

In accordance with Texas Education Code Subchapter C Teachers' Employment Contracts Section 13.905 Leave of Absence for Temporary Disability, I am immediately taking a temporary leave of absence.  I have enclosed a physicians (sic) statement confirming my inability to work.  This is effective May 12 at 12:01 p.m.

Thank you for your cooperation in this matter.

 (Hearing on the Merits Ex. P-5).

4. On May 12, 1983, Petitioner's representative, Toby Rich, delivered the above letter to the superintendent.  (Hearing on the Merits Tr. 8-12).  Also on that date, Mr. Rich delivered to the superintendent a letter dated May 12, 1983, purportedly written by James W. Larson, M.D., the substance of which reads as follows:

To Whom It May Concern:

I examined Mr. Lewis Benton on May 11, 1983.  In my opinion, Mr. Benton is depressed and unable to function in his present occupation at this time.  I think he presently is disabled.  He should, with treatment, be able to return to work in approximately 6 months.  I recommend 1. he be placed on disability for 6 months, and 2. he seek treatment for himself during that 6 months.

(Hearing on the Merits Tr. 8-12; Ex. P-5).

5. After being presented with the letters referred to in Findings of Fact Nos. 3 and 4, the superintendent stated that Petitioner could be on temporary disability leave for the rest of the school year.  (Hearing on the Merits Tr. 13, 53-54).

6. At that time, Petitioner's representative asked the superintendent to postpone the hearing concerning Petitioner's proposed nonrenewal, which was scheduled for that evening.  The superintendent declined to do so.  (Hearing on the Merits Tr. 12-13).

7. It is undisputed that Petitioner did not appear at the hearing that evening.

8. At the hearing, Petitioner's representative read the letter referred to in Finding of Fact No. 4 to the Board of Trustees, and he asked the Board to postpone the nonrenewal hearing.  (Local Tr. 7-14).

9. Petitioner's representative then left the proceedings.  (Hearing on the Merits Tr. 15).

10. The Board of Trustees proceeded with the nonrenewal hearing, at which the following evidence was received.

(a) On November 1, 1982, Matthew Campbell, Principal of Wilmer-Hutchins High School, sent to Petitioner a letter, the substance of which reads, in its entirety, as follows:

I sincerely regret having to write this letter.  For the good of our school and the profession of Education, however, I feel that it is necessary to bring to your attention a most serious matter.

Since school started, you have been absent from work a total of seventeen (17) days.  Your being absent results in students missing out on their education.  Your personal life is, of course, your own.  When it interferes with your professional duties, however, it becomes the concern of every educator.

I am recommending that you be placed on probation and given a chance to improve your attendance record.  If there is no improvement, I will recommend that you be terminated.

(Ex. D #1).

(b) On November 3, 1983, Principal Campbell conducted an evaluation of Petitioner, in which he rated Petitioner "Poor" in the following categories:

9. Test students, record grades, and send progress reports to parents.

13. Assist in upholding and enforcing school rules, administrative regulations, and Board policy.

25. Complete and process written reports correctly and on time.

31. State the number of absences to date without doctor's statement 17.

In that evaluation, the principal checked the box indicating that he would recommend Petitioner for reemployment.  He also rated Petitioner's overall performance as "Fair." (Ex. D #7).

(c) On January 17, 1983, Principal Campbell sent to Petitioner a memorandum, the substance of which reads, in its entirety, as follows:

SUBJECT: Excessive Absenteeism

On November 1, 1982 I sent you a letter concerning your excessive absenteeism.  On that date you had already missed seventeen (17) days from work.  As of January 17, 1983 you have missed a total of thirty-two (32) days from work.  This does not include the days you attended school related workshops.

On January 5, 1983, I talked with you again about your excessive absenteeism.  I explained to you that you were already on probation for this reason.  I also explained to you that you were not helping the situation by continuing to be absent from work.

I talked with you again on January 11, 1983 about your absenteeism and told you it had been discussed in the School Board meeting on January 10.

Your attendance must improve immediately and greatly or I will have no other alternative but to recommend that you be terminated.

If I can help you in any way, please feel free to discuss this matter with me.

(Ex. D #3).

(d) On February 7, 1983, Principal Campbell delivered to Petitioner a "Notice of Warning," which reads in pertinent part, as follows:

Violation: On Monday, February 7, 1983, you were not at work.  You did not call to let anyone know that you would not be at work.  Until a sub called and arrived on campus your [class] was under the supervision of one of your co-workers.

Remarks: This is not the first time something of this nature has happened.  You have been warned about your excessive absentees and not calling to let us know you will not be at work.  This practice must cease or you will be recommended for termination.

(Ex. D #4).

(e) On February 10, 1983, Principal Campbell again evaluated Petitioner.  He rated Petitioner's performance as "unsatisfactory" in the following categories:

13. Assist in upholding and enforcing school rules, administrative regulations, and Board policy.

24. Report to work on time.

31. State the number of absences to date without doctor's statement 30.

The principal checked the box indicating he did not recommend Petitioner for reemployment and rated Petitioner's overall performance as unsatisfactory.  (Ex. D #8).

11. The nonrenewal hearing began with four members present: Hill, Tanner, Templin, and Casarez.  (Prehearing Tr. 9).

12. Board member Mills arrived after the presentation of Petitioner's case and abstained from voting.  (Prehearing Tr. 9).

13. Board members, Hill, Tanner, and Templin voted to nonrenew Petitioner's employment, and Casarez abstained.  (Prehearing Tr. 9-10).

14. Board member Mills also abstained, stating, "I was not able to be here to hear both sides of the story, so therefore if the board and the people wil forgive me, I do not think I will cast a vote that reflects either way on the issue." (Local Tr. 30).

Discussion

In his Petition for Review, Petitioner asserts the following:

7. The Petitioner was on leave and disabled and could not attend the hearing regarding his nonrenewal.  Texas Education Code Section 13.905(a) provides, in part, "The contract, or employment of the employee cannot be terminated by the school district while on a leave of absence for temporary disability."

8. The Board of Trustees could not act to nonrenew the Petitioner's employment because the Petitioner was on a leave of absence for temporary disability pursuant to Section 13.905.

The statute in question, Tex. Educ. Code Ann. §13.905 (Vernon Supp. 1983), reads, in its entirety, as follows:

§13.905. Leave of Absence for Temporary Disability

(a) Each certified, full-time employee of a school district shall be expected to be given a leave of absence for temporary disability at any time the employee's condition interferes with the performance of regular duties.  The contract and/or employment of the employee cannot be terminated by the school district while on leave of absence for temporary disability.  Temporary disability in this Act includes the condition of pregnancy.

(b) Requests for a leave of absence for temporary disability shall be made to the superintendent of the school district.  The request shall be accompanied by a physician's statement confirming inability to work and shall state the date requested by the employee for the leave to begin and the probable date of return as certified by the physician.

(c) The governing board of a school district may adopt a policy providing for placing an employee on leave of absence for temporary disability if, in their judgment and in consultation with a physician who has performed a thorough medical examination of the employee, the employee's condition interferes with the performance of regular duties.  Such a policy shall reserve to the employee the right to present to the governing board of a school district testimony and/or other information relevant to the employee's fitness to continue the performance of regular duties.

(d) The employee shall notify the superintendent of the desire to return to active duty at least thirty (30) days prior to the expected date of return.  The notice shall be accompanied by a physician's statement indicating the employee's physical fitness for the resumption of regular duties.

(e) An employee returning to active duty after a leave of absence for temporary disability shall be entitled to an assignment at the school where the employee formerly taught, subject to the availability of an appropriate teaching position.  In any event, the employee shall be placed on active duty no later than the beginning of the next term.

(f) The length of a leave of absence for temporary disability shall be granted by the superintendent as required by the individual employee.  The governing board of a school district may establish a maximum length for a leave of absence for temporary disability, but in no event shall that maximum be set at less than 180 days.

The resolution of this appeal depends entirely on the legislature's purpose in enacting the above statute.  What the legislature appears to have intended was to prevent the situation in which any temporarily disabled employee's employment is terminated because of that employee's disability.  When a teacher is out of the classroom for three months because of childbirth, the school district may not make unemployment part of the price the employee pays for becoming a parent.  When a secretary is forced to spend weeks in a hospital recovering from an automobile accident, the district may not add the loss of livelihood to the list of consequences suffered by the secretary for having the misfortune of being in the wrong place at the wrong time.

It is unlikely, however, that it was the intent of the legislature to allow a school district's employees to abuse the statute as the Petitioner in this case has clearly attempted to do.  Once the nonrenewal or termination process has begun, the employee should not be allowed to mutter the magic words "temporary disability" and automatically suspend all proceedings.  Rather, unless the disability is one which renders the employee unable to effectively participate, the hearing should proceed.  Under such circumstances, no point is served by making the employee guess about his or her future with the district and the school district wonder whether or not it can employ a permanent replacement, rather than resolving the matter at a time when both parties are able to proceed and the evidence is fresh.

In the present case, Petitioner moved to continue the nonrenewal hearing on the basis that he was on leave of absence due to being "depressed and unable to function in his present occupation at this time." Petitioner, however, through his representative, presented no information to the Board which would indicate that Petitioner's condition was such that he could not effectively participate in the hearing.  Under these circumstances, the board of trustees' decision to not grant the requested continuance cannot be considered an abuse of its discretion and does not represent grounds for reversing its decision to nonrenew Petitioner's employment.  In my view the restriction of §13.905 applies at the inception of the nonrenewal process; it does not require termination of the process once begun.

Petitioner's second claim is that the reason given in the notice of proposed nonrenewal (i.e., "[d]eficiencies pointed out in observation reports, evaluations, or other supplemental memoranda") was "insufficient to put [him] on notice as to the reason for his proposed nonrenewal, because it is vague and overbroad." Based on his evaluations and supplemental memoranda, however, it is clear that Petitioner was on notice that his absenteeism would be a major issue at the nonrenewal hearing.  He cannot, therefore, prevail on this issue.

Petitioner's third claim is that only four of the seven school board members were present at the start of the nonrenewal hearing.  Of those four, three voted to nonrenew Petitioner's employment, and one (Mr. Casarez) abstained.  After the hearing had begun, an additional board member (Mr. Mills) arrived.  He also abstained from voting.

Petitioner alleges that Mr. Casarez, at the time of the hearing, did not reside within the school district's boundaries, as required by Tex. Educ. Code Ann. §23.19(c) (Vernon 1972), which provides that "[n]o person shall be elected trustee of an independent school district unless he is a qualified voter," and by school district policy to the same effect; therefore, he contends, a "quorum," as defined in Tex. Rev. Civ. Stat. Ann. art. 6252-17, §1(d) (Vernon Supp. 1983) - - i.e., "a majority of the governing body" - - was not present during the entire hearing, and any action taken by the members who were present is void.

It will be assumed, for the purpose of this discussion, that Mr. Casarez was not a resident of the school district at the time of the nonrenewal hearing and not entitled, pursuant to Tex. Const. art. 16, §14, to act as trustee at the hearing.  Nevertheless, there were four members present when the Board took the vote to nonrenew, which constitutes a quorum.  The fact that one Board member - - Mr. Mills - - had arrived late and abstained from voting because he did not feel well enough informed to participate in the matter does not mean that he could not be counted for the purpose of establishing a quorum and that the Board was incapable of taking formal action.  Petitioner's third claim is, therefore, overruled.

As his fourth cause of action, Petitioner asserts that the decision to nonrenew was "arbitrary, capricious, unlawful, and without substantial evidence," that he was denied due process, and that the school district breached his term contract of employment.
The evidence set forth in Finding of Fact No. 10 was clearly sufficient to support the Board of Trustees' decision to nonrenew Petitioner.  Petitioner's most recent evaluation indicated that he had been absent thirty times during the school year without a doctor's statement, despite being counseled a number of times about the problem.  The person who made the evaluation testified and was subject to cross-examination if Petitioner had chosen to participate in the hearing.  Under these circumstances, the decision must be held to have been supported by substantial evidence, Stevens v. Ralls ISD, No. 210-R1b-882, pp. 6-7 (April 1983), and not to be arbitrary and capricious.  Id., p. 7.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. A school district may not nonrenew or terminate an employee because the employee takes a leave of absence for temporary disability.

2. A school district may nonrenew a teacher's employment while the teacher is on leave of absence for temporary disability when the nonrenewal proceedings were initiated at a time when the leave of absence was neither effective nor clearly imminent (e.g., as in a pregnancy).

3. A decision by a board of trustees to not grant a request for a continuance of a nonrenewal hearing by a teacher on leave of absence for temporary disability does not constitute an abuse of discretion where (1) the teacher obtained the leave of absence on the morning of the hearing; and (2) there is no indication that the teacher is not capable of effectively participating in the hearing.

4. "Deficiencies pointed out in observation reports, evaluations, or other supplemental memoranda" is sufficient notice of the reasons for nonrenewal where the items cited clearly indicate that the teacher is aware of the nature of specific alleged deficiencies.

5. A board of trustees may take action if a majority of its members are present, even if a majority does not actually vote on an issue.

6. The decision to nonrenew Petitioner's employment with the school district was supported by substantial evidence.

7. The decision to nonrenew Petitioner's employment was not arbitrary or capricious.

8. Petitioner was not denied due process by the school district.

9. Petitioner's term contract of employment was not breached by the school district.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  26th  day of  Sept.  , 1984.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  21st  day of  November  , 1984.

_______________________________

WILLIAM N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
1
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