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Statement of the Case

Carmen Amaro, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), from an action of the Board of Trustees of the New Braunfels Independent School District, Respondent, nonrenewing her term contract of employment.  A hearing on the matter was held before the NBISD Board of Trustees on May 17, 1983.

Mark W. Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner, who was not represented at the local hearing, is represented on appeal by Dianne E. Doggett, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by Marion J. Borchers, Attorney at Law, New Braunfels, Texas.

On July 22, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No Exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On March 15, 1983, at its regularly scheduled meeting, the NBISD Board of Trustees received the recommendation of its superintendent that Petitioner's contract not be renewed for the 1983-84 school year.  (Tr. 5).  Also at that meeting, the Board renewed the employment of certain professional employees for the 1983-84 and 1984-85 school years.  Petitioner was not among those whose employment was renewed.  (Ex. A-2).

2. By letter dated March 28, 1983, Petitioner was informed by Margy Waldrip, President of the NBISD Board of Trustees, that the Board of Trustees had received, at its regularly scheduled meeting on March 15, 1983, the recommendation of the school district's superintendent that Petitioner's contract be nonrenewed.  (Tr. 17-21; Ex. A-3).

3. By letter dated April 6, 1983, Petitioner requested a hearing before the Board of Trustees on the matter.  (Tr. 21-22; Ex. A-4).

4. By letter dated April 8, 1983, O. E. Hendricks, the school district's superintendent, informed Petitioner that the requested hearing had been set for April 14, 1983.  (Tr. 22-23; Ex. A-5).

5. By letter dated April 11, 1983, Petitioner requested a delay of her hearing.  (Tr. 23-24; Ex. A-5).

6. By letter dated April 13, 1983, Ms. Waldrip informed Petitioner that a continuance had been granted.  (Tr. 24-25; Ex. A-5).

7. On April 13, 1983, Petitioner filed with the Commissioner of Education a Notice of Intent to Appeal.

from the Notice by the Board of Trustees of the NEW BRAUNFELS INDEPENDENT SCHOOL DISTRICT . . . that is going to consider the nonrenewal of the Petitioner.  The action appealed from was taken by the board president, without authority, on or about March 28, 1983.

Petitioner also stated in her Notice of Appeal that a timely Petition for Review would be filed.

8. By letter dated April 18, 1983, Petitioner requested that the hearing before the Board of Trustees be held on May 10, May 17, or May 19, 1983.  (Tr. 25-26; Ex. A-5).

9. By letter dated April 21, 1983, the superintendent informed Petitioner that her hearing would be held on May 17, 1983.  (Tr. 26; Ex. A-5).

10. On May 17, 1983, a hearing was held before the NBISD Board of Trustees concerning the proposed nonrenewal of Petitioner's employment.

11. Petitioner was not present nor was she represented at the hearing.  (Tr. 3).

12. On June 13, 1983, Petitioner filed her Notice of Intent to Appeal and Petition for Review with the Commissioner.

Discussion

In her Petition for Review, Petitioner alleges the following:

6. On or about March 28, 1983, Petitioner received a letter from the President of the NBISD board of trustees notifying her that the Board had received a recommendation of nonrenewal from the NBISD Superintendent at a NBISD Board meeting on March 15, 1983.  A copy of that letter is attached hereto and incorporated herein as Exhibit A.
7. At the March 15, 1983 NBISD Board Meeting, no action whatsoever had been taken with regard to Petitioner.  A copy of the minutes of that meeting are attached hereto and incorporated herein as Exhibit B.
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9. Texas Education Code Section 21.204(a) requires that any notice given to a teacher pursuant to the Term Contract Nonrenewal Act be given only after the board either rejects the recommendations or authorized that the teacher be given written notice of her/his proposed nonrenewal.
10. The Notice given to the Petitioner was not authorized by the Board nor was a recommendation ever received by the Board.

Section 21.204 of the TCNA reads, in pertinent part, as follows:

(a) In the event the board of trustees receives a recommendation for nonrenewal, the board . . . shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed nonrenewal . . .

(b) In the event of failure to give such notice of proposed nonrenewal within the time herein specified, the board of trustees shall thereby elect to employ such employee in the same professional capacity for the succeeding school year.

It is clear that, at its March 15 meeting, the Board did not reject the superintendent's recommendation for nonrenewal, inasmuch as Petitioner was not among those whose employment was renewed for the 1983-84 school year.  If a recommendation for nonrenewal is not rejected, the local board is required by §21.204(a) to give the teacher written notice of the proposed nonrenewal.  The president of the NBISD Board of Trustees gave Petitioner the required notice in compliance with §21.204(a).  Petitioner, therefore, was not renewed as a matter of law under §21.204(b).

Petitioner also contends that the decision to nonrenew was arbitrary, capricious, and not supported by substantial evidence.

Section 21.207(a) of the TCNA authorizes the Commissioner of Education to substitute his judgment for that of the local board of trustees if "the decision below was arbitrary, capricious, unlawful, or not supported by substantial evidence." The statute does not require the Commissioner to do so, however, except in two instances: (1) when the teacher was not given adequate notice pursuant to §21.204(a) on or before April 1; and (2) when the facts of a particular case are such that it would constitute an abuse of the Commissioner's discretion to affirm the school board's decision.  Patrick v. Mineola ISD, Docket No. 111-R1a-382, pp. 8-9 (Decision of the Commissioner, July 1983).

In the present case, Petitioner requested a hearing, which was granted.  She requested a continuance, which was granted.  She then requested that the hearing be held on May 10, 17, or 19.  She was notified that it would be held on May 17, 1983.  Petitioner failed to appear at the hearing.

Under these circumstances, the Commissioner should not disturb the decision of the local board of trustees regardless of the state of the evidence.  If the teacher does not give the board a fair opportunity to make what the teacher contends is the right decision, the teacher should not be heard, on appeal, to argue that the school district should be penalized because the board made the wrong decision.  A teacher who requests a hearing and who, without good cause, fails to appear, should ordinarily be deemed to have waived his or her right to a hearing and to any issue related to the hearing if one is nevertheless staged in his or her absence.

It should be noted that Petitioner recites, in her Petition for Review, that "[a]fter discovery, Petitioner will seek leave of the hearing officer to file an amended Petition for Review." The Petition was filed on June 13, 1983.  As of the date on which the Proposal for Decision was issued, no request for leave to engage in discovery had been filed.  At any rate, it does not appear from the pleadings that any factual issues are in dispute in this case which would make discovery either necessary or appropriate.  Because neither side has requested an opportunity to brief any of the issues or to engage in oral argument, this Decision is issued without further delay.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner received adequate notice in compliance with §21.204 of the Term Contract Nonrenewal Act.

2. Petitioner waived her right to any issue related to the local hearing by failing to appear.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration othe record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  19th  day of  Sept.  , 1983.
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RAYMON L. BYNUM
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