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Statement of the Case

Charles Jones, Petitioner, brings this appeal from an action of the Freer Independent School District (FISD), Respondent, terminating Petitioner's contract of employment.  The appeal was conducted on June 26, 1984, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Ms. Linda Farin, Attorney at Law, Austin, Texas.  Respondent is represented by Mr. Emmett Harris, Attorney at Law, Uvalde, Texas.

On January 8, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. FISD has adopted the provisions of Tex. Educ. Code Ann. §§13.101 - .117 (Vernon 1972) and employs its professional employees pursuant to the probationary/continuing contract scheme established by those sections.  (See Pet. Ex. 9).

2. Petitioner received his higher education from the University of Arkansas at Fayetteville.  After graduating from that institution, Petitioner took the National Teacher's Examination, scoring below the minimum required by the State of Arkansas for permanent certification.  (See Pet. Ex. 17).

3. Upon application, Petitioner was first employed by Respondent for the 1983-84 school year as an American history teacher and assistant athletic coach.  Accordingly, the parties executed a written probationary contract for an employment term of August 15, 1983, to May 23, 1984.  (See Pet. Ex. 1; Tr. 29).

4. At the time of Petitioner's employment by Respondent, Petitioner was deficient in the college credits necessary for permanent certification by the State of Texas.  As a result, on August 12, 1983, Respondent's superintendent, Mr. James Doughty, executed an Emergency Teaching/Special Assignment Form and filed same with the Division of Teacher Certification (DTC), Texas Education Agency.  (See Pet. Ex. 2).  Once on file, the effect of the document immediately authorized Petitioner to teach at FISD pending receipt and approval by the DTC of a deficiency plan prepared by an accredited college or university reflecting a program through which Petitioner could complete the number of semester hours necessary to remove Petitioner's deficiencies within a period of three years from the date of original application.  (Tr. 96-97).

5. Accordingly, on or about November 7, 1983, Petitioner secured from Laredo State University, and submitted to the DTC, the first of three deficiency plans.  (See Pet. Ex. 4).  As there was some concern regarding Petitioner's ability to complete the plan on schedule, Petitioner was prompted to secure a second plan from Texas A & I University.  This plan was submitted on or about April 2, 1984.  (See Pet. Ex. 5).  A third and final deficiency plan prepared by Texas A & I University was submitted on or about April 9, 1984.  This plan was determined the most favorable since it would render Petitioner eligible to teach history without having to take a comparatively heavy load of history courses required by the previous deficiency plan.  (See Pet. Ex. 6).  In order to discharge the third deficiency plan, Petitioner would be required to complete 36 semester hours before August 31, 1986.  At the time of Petitioner's hearing on appeal, Petitioner was enrolled at Texas A & I University with the intention of completing twelve semester hours during each of three successive summer sessions.  (Tr. 35, 77-78).  There is no evidence that such a schedule of completion is unreasonable or that, given a reasonable amount of effort on Petitioner's part, it could not be successfully accomplished.

6. On April 9, 1984, Superintendent Doughty orally advised Petitioner that "we weren't going to recommend [Petitioner]; [Petitioner] had a certification problem and that [Doughty] wasn't going to the Board with his name." (Tr. 101-02).  This conversation constituted the first notice to Petitioner, written or oral, that a negative recommendation regarding Petitioner's employment would be put before Respondent's Board of Trustees.

7. On April 10, 1984, Superintendent Doughty appeared before Respondent's Board of Trustees at a regularly scheduled meeting and "recommended that Charles Jones not be reemployed for the coming year." Doughty also advised the Board that Petitioner "had been notified that he would not be recommended." Doughty's recommentation was approved by a majority vote.  (Pet. Ex. 11).

8. On April 25, 1984, Doughty posted a letter to Petitioner advising him that Respondent's Board of Trustees had acted on April 10, 1984, to terminate Petitioner's employment effective May 23, 1984.  (See Pet. Ex. 12).

9. On April 25, 1984, Mr. Jose Sanchez, UniServ Representative, Texas State Teachers Association, posted a letter on Petitioner's behalf to Doughty requesting, inter alia, a hearing before Respondent's Board of Trustees regarding Petitioner's termination.  No response was issued by Respondent regarding that portion of the letter requesting a hearing.  (See Pet. Ex. 8; Tr. 81).

10. With the documentation submitted to the DTC on April 9, 1984, Petitioner's certification status was secure for the 1983-84 school year.  Moreover, Petitioner's planned attendance and successful completion of courses taken at Texas A & I University during the 1984 summer session would keep pace with Petitioner's deficiency plan.  There is no evidence that, upon reapplication by Respondent to the DTC, Petitioner would be ineligible for certification for the 1984-85 school year.

11. Since Respondent took no action or issued no notice on or before April 1, 1984, regarding Petitioner's employment status, Petitioner's probationary contract of employment was automatically renewed for the 1984-85 school by operation of law, pursuant to the provisions of §13.103 of the Education Code.

Discussion

Although the question of the intention of Respondent's Board of Trustees on April 10, 1984 was never precisely addressed at the hearing on appeal, the evidence indicates that the Board was acting on the misconception that the matter under consideration involved the nonrenewal of Petitioner's employment as opposed to his termination.  The language used in the minutes of the April 10 meeting is couched in terms that support such a theory.  Therein, it is stated that the Board acted to approve Doughty's recommendation that Petitioner "not be re-employed for the coming year." The minutes further reflect that Doughty advised the Board that Petitioner "had been notified that he would not be recommended." Although no individual trustees appeared to offer testimony, the evidence adduced gives every indication that the Board was unaware that the notice referenced by Doughty was untimely, was not in writing, and that Petitioner had already been awarded a new employment contract by operation of law.  (See Pet. Ex. 11).  Such an interpretion of the events in controversy offers the only logical explanation of what could best be described as the total disregard of Petitioner's procedural protections and the abrogation of Petitioner's vested employment rights without the slightest regard to due process.

Intentions notwithstanding, on April 1, 1984, Petitioner's employment was renewed for the 1984-85 school year.  As a result, the evidence adduced must be examined to determine if good cause existed to terminate said contract during its existing term as provided by §13.109.  In that regard, such evidence may be best described as non-existent.

The only evidence of any kind offered on behalf of Respondent was the testimony of Superintendent Doughty, Respondent's only witness.  Doughty's testimony fails to adduce any evidence of the categories of cause enumerated in §13.109.  After rambling at length regarding his attempts to encourage Petitioner to secure an appropriate deficiency plan and his difficulty in communicating with the DTC, Doughty conceded that his recommendation to Respondent's Board of Trustees was based solely upon his personal doubts as to Petitioner's ability to complete thirty-six semester hours during three consecutive summer sessions.  Aside from the fact that Doughty's concerns are purely speculative and that no evidence was adduced to support them, such concerns, even if warranted, are not within the categories of cause for discharge enumerated by §13.109.

In point of fact, it is noteworthy that there is no evidence whatsoever of any reasons relied on by Respondent's Board of Trustees in support of the action of April 10, 1984.  The only evidence on appeal is that of the concerns of Superintendent Doughty.  There is no evidence that Doughty's concerns were adopted by the Board or that they were even communicated to that body.

During the course of the hearing on appeal, some mention was made of the question whether Petitioner's duties as an athletic coach are encompassed by the provisions of §13.101 - .117.  This Decision does not attempt to address that issue since sufficient evidence was not adduced regarding the precise nature of the duties and responsibilities involved.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Lawful cause did not exist in support of Respondent's action to terminate Petitioner's employment.

2. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ENTERED this  13th  day of FEBRUARY, 1985.

_______________________________

WILLIAM N. KIRBY, INTERIM
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