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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners, Dana Woodmansee, bnf Dennis Woodmansee, Sherri Adams, bnf Ginger Taylor, and Rodney Lucas, bnf Melrose Lucas, appeal the May 11, 1982 decision of Respondent, New Caney Independent School District (NCISD), to suspend Petitioners from attending New Caney ISD for the remainder of the 1981-82 school year.  Petitioner Adams submitted a sworn affidavit withdrawing from the appeal on June 18, 1982.  A hearing was held on June 21, 1982 before William Taylor, III, the Hearing Officer appointed by the State Commissioner of Education.  Mark Robinett was subsequently appointed Hearing Officer for the purpose of issuing a Proposal for Decision.

Petitioners were represented by Lester Ray Buzbee and Shannon W.  Kleiber, Attorneys at Law, Houston, Texas.  Respondent was represented by Richard G.  Sedgeley and James S.  Kelley, Attorneys at Law, Houston, Texas.

On October 5, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties, and that exceptions to the proposal were filed by Respondent on October 27, 1982, and replies to the exceptions were filed on November 12, 1982.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  On April 30, 1982, Respondent conducted a search for narcotics in cars parked on the lot of New Caney High School.  Sniffer dogs were used for the search.  Tr.  105, 106.

2.  Marijuana seeds and plant residue were discovered on the back floorboard, in the console, and in the ashtray of the car driven by Petitioner Lucas.  Tr.  111.

3.  Marijuana seeds and plant residue (leaves and stems) were found in the Jeep driven by Petitioner Woodmansee on the floorboards, in the console, and in Petitioner's frisbee situated under the front seat.  Rolling papers were discovered in the glove compartment.  Tr.  109-113.

4.  The school board voted to suspend both Petitioners for the remainder of the school year at a hearing held on May 11, 1982.

5.  Petitioner Lucas's father owned the car which Petitioner drove to school on April 30, 1982.  This Petitioner's brother had used the car the night before.  Tr.  29.  Other persons in the Lucas family also used the car frequently.  Tr.  12.

6.  Petitioner Woodmansee's father owned the Jeep which Petitioner drove to school on April 30, 1982.  His father's employees used the Jeep for business and non-business purposes.  Tr.  46-47.

7.  Mark Randell, a former employee of Petitioner Woodmansee's father, testified that he had rolled marijuana in the Jeep, over the frisbee, on the evening preceding the search.  Tr.  80, 83.

8.  Both Petitioners disclaimed any knowledge of the contraband discovered in their respective vehicles.  Tr.  9, 50.

Discussion
Respondent school district suspended Petitioners for alleged violations of school district policy FNCE/FNCF.  The policy provides, in pertinent part, that "[n]o student shall knowingly possess, use, transmit, or be under the influence of ...  marijuana ...  [o]n school grounds during any school term." (Emphasis added.)

Proof of knowing possession of marijuana requires a showing that an individual (1) exercised care, control, and management over the marijuana, and (2) knew that the substance possessed was marijuana.  Naquin v.  State, 607 S.W.2d 583, 586 (Tex.  Cr.  App.  1980).

To sustain a suspension for possession of marijuana, the evidence must affirmatively link the accused student to the contraband in such a manner that a reasonable inference arises that the student knew of its existence and whereabouts.  See Taylor v.  State, 604 S.W.2d 175, 179 (Tex.  Cr.  App.  1980).  Where the student is not in exclusive possession of the premises where the marijuana is found, it cannot be concluded that he had knowledge of the marijuana and control over it unless there are additional facts and circumstances which affirmatively link him to it.  Id.

Among such additional facts which can establish the affirmative link are: the marijuana was in open or plain view; the place where the marijuana was found was enclosed; when the marijuana was found, there was sufficient light for a person to see that marijuana; the amount of marijuana found; the marijuana was conveniently accessible to the accused; and the accused's action toward the marijuana indicates an intent to violate the policy in question.  See Pollan v.  State, 612 S.W.2d 594, 596 (Tex.  Cr.  App.  1981).

In the present case, there is no direct evidence or testimony that either Petitioner was observed in actual personal possession of the marijuana found in either vehicle.  While both had access to the areas where the marijuana was located, the record is devoid of evidence that either had exclusive custody and control of the vehicle he had driven to school that morning.

Nor are the additional facts sufficient to indicate that Petitioner Lucas had knowledge that the marijuana seized was contained in the car he had driven to school.  The suspension imposed on him for knowingly possessing marijuana, therefore, cannot be sustained.

The evidence against Petitioner Woodmansee is somewhat stronger.  It is more likely in his case that he was aware of the presence of the contraband in the Jeep he had driven that morning, inasmuch as marijuana residue was found not only on the floorboards and in the console, but in his own frisbee, and rolling papers were discovered in the glove compartment.  Nevertheless, after considering all the evidence, I conclude that the additional facts present in the case of Petitioner Woodmansee are also insufficient to sustain the suspension imposed on him.

In addition, in the case of Petitioner Woodmansee, the contraband can be traced to the actions of Mark Randell the previous evening.  Of course, Randell's testimony does not have to be accepted as true, but his credibility went unchallenged.  In the absence of a challenge, the fact that he admitted committing a criminal offense, under oath, suggests that his testimony is not to be lightly dismissed.

The fact that the school district in this case failed to produce sufficient evidence to support the suspensions of Petitioners does not mean that a student can never be suspended for knowingly possessing marijuana if he takes the precaution of leaving contraband in his car.  It means only that it is not enough to show that a student drove to school on a particular day in a car in which someone had recently possessed and used marijuana, especially in the face of evidence that other people had very recently used the same car.  Even though a school district's decision to suspend a student does not have to be supported by the criminal standard of evidence beyond a reasonable doubt, it nevertheless does have to be supported by evidence which tends to exclude every reasonable hypothesis other than the student's guilt.  To conclude otherwise would create too great a possibility that a student who has not engaged in any wrongdoing will be severely punished.

In the present case, the result might well have been different if either student had owned the vehicle he had driven to school that morning or had been the only driver of the vehicle recently, (or, perhaps, the primary driver generally); if the contraband discovered had been in an amount such that it is unlikely that the real owner of the contraband would have left it in a car that was not under his control; if either student had been shown to have had such a familiarity with marijuana that he would almost certainly have recognized on sight marijuana seeds and residue left by someone else in the car's console or ashtray or on the car's carpet; or if any number of other facts had been developed which would tend to indicate that either student was not merely the victim of circumstances, but had indeed knowingly possessed marijuana.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  The evidence is insufficient to support a finding that either Petitioner Woodmansee or Lucas exercised care, control, and management over the marijuana discovered in the vehicles they drove to school on April 30, 1982, or that either Petitioner was aware that marijuana was present in either vehicle.

2.  The Petitioners' appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 22nd day of Dec., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION

1
2
#150-R5-582

