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Statement of the Case
Fort Davis Independent School District (FDISD), Petitioner, appeals the decision made on June 11, 1979, of the Commissioner's Court of Jeff Davis County, Respondent, to detach contiguous territory from Petitioner and to annex same to the Valentine Independent School District (VISD).  VISD filed an application to intervene as a party respondent, which application was approved by order entered by the Hearing Officer on August 30, 1979.  The appeal was heard on October 24, 1979, before Margaret A.  Cooper, the Hearing Officer appointed by the State Commissioner of Education.  On October 1, 1981, F.  Patrick Whelan was appointed substitute Hearing Officer for purposes of rendering a Proposal for Decision in this case.

Petitioner was represented by Mr.  Richard Burk, of Shafer, Gilliland, Davis, Bunton & McCollum, Attorneys at Law, Odessa, Texas.  Intervenor was represented by Messrs.  William and Ted Kerr, of Kerr, Fitz-Gerald and Kerr, Attorneys at Law, Midland, Texas.  Respondent made no appearance.

On June 11, 1979, at a regular meeting of the Commissioners Court of Jeff Davis County, Texas, the Court voted to detach 44,800 acres of land, more or less (70 sections), from the Petitioner district (FDISD) and annex same to the VISD, pursuant to Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

Petitioner appeals this decision alleging that the Respondent failed to satisfy the statutory provisions of Tex.  Educ.  Code Ann.  §19.261 (Vernon 1972).

Petitioner further alleges that the actions of Respondent violated the Texas Open Meetings Act, making its decision and Respondent's act, therefore, voidable.

Intervenor maintains that the State Commissioner of Education is without jurisdiction to hear Petitioner's appeal because Petitioner's notice of appeal was filed on June 28, 1979, seventeen (17) days after the action complained of, maintaining that both statutory and administrative rules require this appeal to be filed within five (5) days.

On December 10, 1981, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties on December 16, 1981, and further, that no exceptions to the proposal were filed by the due date.

Findings of Fact
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  Petitioner filed his notice of appeal to the State Commissioner of Education on June 28, 1979, seventeen (17) days after the action complained of was taken by Respondent.

2.  Sufficient evidence was not introduced that Respondent's regular meeting held on June 11, 1979, failed to substantially comply with Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1980-81) the Texas Open Meetings Act, for and during the regular meeting of Respondent on June 11, 1979, when the subject matter of this appeal was considered.

3.  Petitioner and Intervenor are contiguous, duly constituted school districts.

4.  The petition requesting detachment and annexation considered by Respondent on June 11, 1979, was signed by a majority of the qualified voters residing in the territory to be detached and annexed, and gave the metes and bounds of the territory to be detached and annexed.

5.  The annexation of the territory described in the petition was approved by a majority of the trustees of VISD, the district to which the territory is to be annexed.

6.  The ratio of the number of scholastics residing in the area to be detached to the total number of scholastics residing in the district from which the territory is to be detached is greater than one-half the ratio of the assessed valuation (based on preceding year valuations) of the territory to be detached to the total assessed valuation (based on the preceding year valuations) of the district from which the area is to be detached.

7.  The detachment and annexation will not reduce FDISD to an area of less than nine (9) square miles.

8.  At the regular meeting held on June 11, 1979, by Respondent, Petitioner had the opportunity to be heard.

9.  On June 11, 1979, Respondent issued an order transferring the territory described in the petition for detachment and annexation.  That order is entered into the minutes of Respondent's meeting.

10.  Respondent on June 11, 1979, by motion and vote, made provision for the adjustment of outstanding indebtedness of Petitioner that is affected by the change in boundaries.

11.  The proposed detachment and annexation would not violate the provisions of Modified Court Order, Civil Action 5281, United States v.  Texas, entered July 13, 1981.

12.  The total number of scholastics residing in the territory to be detached is four (4).

13.  The total number of scholastics residing in FDISD is two hundred and thirty-two (232).

14.  The total assessed valuation of the territory to be detached from Petitioner for the 1978 tax year is $508,480.00.

15.  The total assessed valuation of FDISD for the 1978 tax year is $14,819,929.00.

Discussion
Intervenor's motion filed at the hearing, and not therein disposed of, is that the State Commissioner of Education is without jurisdiction to hear this appeal because Petitioner's notice of appeal was not timely filed as required by Tex.  Educ.  Code Ann.  §17.63 (Vernon 1972) and 19 Tex.  Admin.  Code §61.253, applicable to appeals to the Commissioner of Education.

Tex.  Educ.  Code Ann., §17.63 (Vernon 1972) states:

"17.63 Appeals

All appeals from decisions of the county superintendent shall be to the county school trustees or county board of education.  If desired, further appeal may be had to any court of competent jurisdiction over the subject matter, or to the commissioner of education pursuant to §11.13 of this code.  Notice of election of either further appeal route must be given to the county governing board within five days after its final decision."

In the midst of this controversy, Tex.  Educ.  Code Ann.  §17.63 (Vernon 1972) was repealed by Acts 1979, 66th Leg., p.  1796, ch.  729, Sec.  9, eff.  June 13, 1979.

Petitioner within the five (5) day period provided notice of appeal to Respondent (Tr.  007, Pet.  Ex.  1), and met the requirement to elect the route of appeal.  The notice, albeit oral, was provided within five (5) days by uncontroverted testimony to the county governing board.  Tr.  007.

19 Tex.  Admin.  Code §61.253, states:

"The procedures for appeal shall be as follows:

.  .  .  .

(5)    From the decision of the county school trustees, an appeal may be made by filing suit in any court having proper jurisdiction of the subject matter or by filing written notice of appeal with the Commissioner of Education, in either case, within five (5) days from the final decision of the county school trustees."

The relationship of the administrative rule and the repealed statute is no longer a consideration in this decision.  The legislature may make changes applicable to future steps in pending cases because litigants have no vested right in a procedural remedy.  Merchants Fast Motor Lines v.  Railroad Commissioners, 573, S.W.2d 502 (Tex.  1973).  Jurisdiction in this case will rest, therefore, on whether a mandatory interpretation is required of the Administrative rule standing alone.

The Texas Supreme Court in addressing the issue of directory versus mandatory provisions in State Administrative regulations has said:

"There is no absolute test by which it may be determined whether an administrative rule or regulation is mandatory or directory.  The prime object is to ascertain and give effect to the intent of the rule or regulation.  Although the word "shall" is generally construed to be mandatory, it may be and frequently is held to be directory.  In determining whether the administrative agency intended the provision to be mandatory or directory, consideration should be given to the entire rule, its nature, objects and the consequences which would result from construing it each way.  Provisions which do not go to the essence of the act to be performed, but which are for the purpose of promoting the proper, orderly, and prompt conduct of business are not ordinarily regarded as mandatory.  If the provision directed doing of a thing in a certain time without any negative words restraining it afterwards, the provisions to time is usually directory.  Lewis v.  Jacksonville Building and Loan Association, 540 S.W.2d 310 (Tex.  1976).

The cited administrative rule contains no negative words restraining, and since the underlying purpose of the rule is to assure the orderly conduct of appeals, it is directory in meaning standing alone.  Following the Texas Supreme Court's test one step further, to construe that Petitioner's case should be dismissed would deny Petitioner any appeal forum after having made a binding election of his appeal route to this forum only.  Cook v.  Neill, 352 S.W.2d 258, 266 (Tex.  1961).  Constrained only by a directory administrative rule and not by that rule restrained, the Commissioner of Education has the discretion to hear and decide this case and the orderly conduct of state business is, thereby, better served.

The issue of Respondent's compliance with Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1980-81), the Texas Open Meetings Act, must be addressed before the merits of this appeal can be decided.  The Texas Open Meetings Act is a mandatory statute.  A decision made in violation of the act is judicially voidable and may be set aside upon a showing that there has not been at least substantial compliance with its provisions.  To hold otherwise would be to defeat the legislative purpose of assuring that the public has the opportunity to be informed concerning the transaction of public business.  Toyah Independent School District v.  Pecos Barstow Independent School District, 466 S.W.2d 377 (Tex.  Civ.  App.  - San Antonio 1971, no writ.).  Petitioner called for this purpose of proof Jerry Cook, its Superintendent.  He testified that the petition for detachment and annexation of the territory subject to this appeal was first brought before Respondent on March 11, 1979.  Tr.  29.  Petitioner was present and heard at that meeting.  Tr.  32.  No action was taken by Respondent at that meeting other than to state that the subject matter of this 70 section detachment and annexation was prematurely before Respondent.  By motion and vote they delayed their consideration until all parties were notified and had an opportunity to be heard.  See Pet.  Ex.  4, p.  2.  Later, on April 9, 1979, Petitioner considered the matter at their Board of Trustees meeting, it having been sent to them by Respondent.  Tr.  32.  It was again considered by Petitioner's Board of Trustees at the May, 1979 meeting.  Tr.  33.  Finally, a vote was taken to decline the petition for detachment and annexation on June 5, 1979 by Petitioner's board at a regular monthly meeting.  Tr.  34.  Petitioner's witness attended the June 11, 1979, meeting of Respondent.  Tr.  34.  He testified that on June 11, 1979, the petition for detachment and annexation was discussed.  The Respondent moved to executive session and subsequently emerged in open session and voted to detach the 70 sections of land from Petitioner school district and annex the same to the VISD.  Tr.  35, 36, 37.  Cook also testified that Petitioner was represented by counsel at Respondent's meeting on June 11, 1979.  Tr.  64.  Testimony is offered that the witness did not know whether Respondent asked consent to move to executive session (Tr.  65), or whether Petitioner's counsel objected.  Tr.  66.  The witness testified that the vote to detach and annex was taken in open session.  Tr.  66.  Witness Jerry Cook's testimony regarding the executive session of Respondent is corroborated by Intervenor's witness Larry Critendon.  Tr.  161-164.

Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1980-81) provides in relevant parts:

Section 2(a) Except as otherwise provided in this Act or specifically permitted in the constitution, every regular, special, or called meeting or session of every governmental body shall be open to the public; and no closed or executive meeting or session of any governmental body for any of the purposes for which closed or executive meetings or sessions are hereinafter authorized shall be held unless the governmental body has first been convened in open meeting or session for which notice has been given as hereinafter provided and during which open meeting or session the presiding officer has publicly announced that a closed or executive meeting or session will be held and identified the section or sections under this Act authorizing the holding of such closed or executive session.  .  .  .

Section 2(1) When any deliberations or any portion of a meeting are closed to the public as permitted by this Act, no final action, decision, or vote with regard to any matter considered in the closed meeting shall be made except in a meeting which is open to the public and in compliance with the requirements of §3A of this Act.

The minutes of Respondent's Board for both the March 11, 1979 and the June 11, 

1979 meetings were admitted into evidence at this hearing.  Pet's.  Ex.  4 and Comm.  Ex.  1.  They show that on March 11, 1979, by motion and vote Respondent provided that all "interested persons are to be notified so that they may be present if they so desire" for consideration of the disputed detachment and annexation, the subject of this appeal.  The minutes of the June 11, 1979, meeting reflect that Respondent took the matter of detachment and annexation under consideration in open session.  The minutes also reflect that Petitioner and Intervenor were present and represented by counsel.  Comm.  Ex.  1.  In open session the Court considered payment of the bonded indebtedness to the 70 sections on a pro-rated basis by Intervenor and issued an order to accomplish that payment.  In open session they made the tax exchange of the 70 sections effective January 1, 1979.  Comm.  Ex.  1.

Upon conclusion of this consideration the minutes reflect that thanks were expressed by both attorneys, and two other matters were discussed and decided before the executive session.  Comm.  Ex.  1, p.  2.  At the conclusion of the executive session, salaries of three certain county employees were adjusted.  The Open Meetings Act permits executive sessions for general personnel purposes, speculation or inference of what else may have been discussed is not competent evidence.

There has been no evidentiary showing by Petitioner that Respondent failed to substantially comply with the provisions of the Texas Open Meetings Act.

The record of testimony and admitted exhibits in this case provide a prima facie case that all requirements of §19.261 providing for the detachment and annexation of contiguous territory have been met.  No evidence was produced or offered at this hearing attacking the validity of the action of Respondent, except for subsection (d) since the action is not approved by Petitioner.  Facts therefore must be established by the evidence to show compliance with the formula ratios of scholastic population to assessed taxable value as required by §19.261(d).

Petitioner's witness, Jerry Cook, testified that Petitioner's scholastic population was 232 scholastics for the 1978-79 school year.  Tr.  18, 57.  Mr.  Cook's testimony is that there may have been transfers into and out of FDISD from several of the bordering districts.  When checking his records on the witness stand, however, he testified that he had records of the transfers to his district from the "resort property" (which was an annexation concluded and accomplished earlier in the school year) and transfers from the territory sought to be detached.  Tr.  69.  Those transfers were on Texas Education Agency standard student transfer form (TEA Form FIN-041AR74), were dated March 13, 1979, and identified six scholastics.  Mr.  Cook testified that none of the students identified on either transfer ever attended Petitioner's school district.  Four (4) of the students listed on Pet.  Ex.  8 resided within the territory to be detached.  Tr.  47, 137, 147.  Two students, Billy Evans and Nikki Evans, are listed on a second transfer form.  Pet.  Ex.  9.  Although Intervenor's Board of Trustees President thought they resided in Petitioner's school district (Tr.  147), conclusive and detailed testimony was introduced through the use of Texas Highway Department engineering personnel to show that the Evans children actually resided in Intervenor's school district (Tr.  116, 117) and are not, therefore, transfer scholastics.

For purposes of proof of the assessed valuation figures required by §19.261(d) Petitioner offered into evidence an affidavit executed by Yolanda Nigrelli, Tax Assessor-Collector of FDISD.  The affidavit shows the total valuation for the 1978 tax year for FDISD at $14,819,929.00.  The valuation of the 70 sections to be detached is shown at $539,060.00.  See Pet.  Ex.  10.  This exhibit was received into evidence subject to Intervenor's reservation that they "did not stipulate to the truth of the matters therein contained".  Tr.  43.  The record reflects that Intervenor (VISD) proceeded to attack the validity and credibility of the figures shown in the affidavit.

Superintendent Cook of FDISD testified that the revenue loss to FDISD from the 70 sections detached is $8,262.80.  Tr.  44.  The parties stipulated that the FDISD tax rate for the 1978 tax year is $1.625 per $100.00 valuation on a 50% assessment ratio.  Tr.  95.  The assessed valuation is then 50% of the assessed actual valuation.  Intervenor's Superintendent Critendon testified that the 1978 assessed valuation obtained from Petitioner FDISD prior to the June 11, 1979 meeting for the 70 sections of land to be detached was $508,480.00.  He testified that this assessed value was used by the Respondent to make their decision on June 11, 1979.  Tr.  156, 157.  He also testified that the testimony from Petitioner's witness Cook fixing revenue at $8,262.00 confirms by computation the assessed valuation of $508,480.00 that was used by Respondent in their decision process.  Tr.  159.  This testimony is unrebutted in the record and it is, therefore, concluded that the affidavit of Yolanda Nigrelli is incorrect and the assessed valuation of the detached 70 sections for the 1978 school year is $508,480.00.  The record shows no evidentiary attack against the affidavit figure of $14,819,929.00.  In the absence of contrary testimony it is accepted as fact.

The ratios required by §19.261 (Vernon 1972) of these facts compute as follows:

The scholastic population in the territory to be detached is 4 divided by the total scholastic population 232.  This equals .0172413 or 1.72413 percent.  The assessed valuation of the territory to be detached is $508,480.00 divided by the total assessed value of Petitioner FDISD $14,819,929.00.  This equals .343105.  One-half of this result is .0171552 or 1.71552 percent.  Therefore, the Respondent had the lawful authority to order this detachment and annexation without the permission or approval of Petitioner.

The proposal in this case was made with extreme care and only after long and thorough search of the testimony and the record.  Although the facts are so extremely close, we cannot overrule the action of Respondent finding compliance with §19.261 on the basis of the record in this appeal.

Compliance with the prerequisites of §19.261 is not, however, accompanied with an absolute entitlement to the proposed action, as the language of the statute vests the Respondent with discretionary authority.  Section 19.261 contains no requirement that petitions for detachment and annexation be supported with evidence of good cause.  The inference may be drawn that the legislature intended, therefore, that such petitions should be viewed favorably in the absence of injury resulting to the scholastics to be affected and/or the educational environment as a whole.

In this case there is no evidence offered that this transfer of territory posed any significant health and/or safety considerations involving the four scholastics to be immediately affected.  That transportation safety is not in issue is apparent because all affected scholastics have not been attending their resident district, Petitioner, for some period of time.  There was no attempt made to show that Intervenor has a poor academic record, is not in compliance with accreditation standards, or is currently unable to serve its students and patrons adequately.  The record contains no evidence that the best interests of the scholastics or the citizens would be in any manner impaired by the proposed detachment and annexation.  Mr.  Cook testified about the loss and gain of revenue to his district, but the evidence submitted did not establish any impairment to the affected scholastics or the educational environment.  Tr.  53-55.  Detachment and annexation disputes are not meritorious when reduced purely to a comparison of gains and losses of revenues by competing districts.

The test to be applied to a challenge to a petition for detachment and annexation drafted in compliance with §19.261 must be that it establish a significant or substantial impairment to the children to be affected or the educational environment in either district.  The record in this case will not support a conclusion that the education environment or the affected children are in any way impaired.

Conclusions of Law
Having considered all evidence, matters of record, matters of official notice, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  The Commissioner of Education has the authority and jurisdiction to hear and decide this appeal.

2.  Respondent's regular meeting held June 11, 1979, was conducted and held in substantial compliance with Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1980-81), the Texas Open Meetings Act.

3.  The decision of the County Commissioners Court, Jeff Davis County, Texas, made on June 11, 1979, to detach 44,800 acres (70 sections) from the Fort Davis Independent School District and annex the same to Valentine Independent School District is lawful and in compliance with Tex.  Educ.  Code Ann.  §19.261, and does not violate the provisions of Modified Court Order, Civil Action 5281, U.S.  v.  Texas, entered July 13, 1981.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration to all evidence, matters of record, matters of official notice, and the foregoing Findings of Fact and Conclusions of Law, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 3rd day of FEBRUARY, 1982.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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