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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner McAllen Independent School District (MISD), requests that the Commissioner of Education suspend Respondent Rogelio Rivera's teaching certificate pursuant to Tex.  Educ.  Code Ann.  §13.046(a)(3) (Supp.  1972).  A hearing was held on May 21, 1982, before Dianne E.  Doggett, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner appeared pro se.  Respondent was represented by Leonard Schwartz, Attorney at Law, Austin, Texas.

The State Commissioner of Education has read and examined the entire record in this matter and issues this decision in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

Petitioner is a term contract district.  Tr.  23.  Respondent was employed by Petitioner to teach in the science department of Petitioner's McAllen Memorial High School under a written contract for the 1981-82 school year.  Tr.  24, Ex.  TEA-3.

On November 10, 1981, Respondent submitted a letter of resignation to Petitioner.  The letter stated that Respondent had an opportunity for private employment and that he would like to be relieved of his duties "as soon as possible (possibly within the next two weeks)." Ex.  BT-3.  The Assistant Superintendent for Personnel was on a leave of absence during the events in controversy.  Ramiro Vela, Administrative Assistant for Personnel, responded to Mr.  Rivera's resignation in writing on November 12, 1981.  In his reply Mr.  Vela informed Respondent that acceptance of his resignation would not be recommended to the Board of Trustees until a suitable replacement had been employed.  Ex.  BT-3.  Respondent made several phone calls and visits to Petitioner's Personnel Office and to his principal in the weeks following the submission of his letter of resignation to see if the district was making progress in obtaining a suitable replacement.  Tr.  56, 57.  On November 23, 1981, Respondent informed Mr.  Vela that that would be his last week of work and that he intended to begin his new job on November 30.  Respondent did not report to work on Monday, November 30.  After his resignation Respondent worked for his father in the produce business for two weeks and was thereafter unemployed.  Tr.  53.

MISD has two main sources of applicants for teaching positions.  One source is responses to vacancy notices which are sent to all Texas colleges and universities which have teacher education programs and to some out-of-state institutions and employment services.  These notices list actual and anticipated openings but are distributed very infrequently.  MISD's most recent vacancy notice at the time of Respondent's resignation was dated October, 1980.  Tr.  13, Ex.  VL-1.  The other main source of applicants is the district's college recruitment program.  During the school year, MISD interviews students at colleges and universities throughout Texas and at some out-of-state schools.  Ex.  VL-2.  MISD also accumulates teacher applications in a file in the Personnel Office and draws on them as specific vacancies arise.  Tr.  27.  MISD does not contact the Texas Employment Commission nor teacher association referral services, nor does it advertise vacancies through newspapers or journals when vacancies do arise.  Tr.  9.

MISD has particular difficulty in employing science teachers.  Tr.  8.  There were no qualified science applicants on file in the Personnel Office at the time Respondent submitted his resignation.  Tr.  39.  There were three individuals with a teaching field in science who had expressed an interest in teaching in MISD earlier in the year when no science vacancy existed, but who had never filed applications.  The district did not inform them of the vacancy created by Mr.  Rivera's resignation.  Tr.  42.  Nor did MISD send out a new vacancy notice to colleges and universities informing them of the position available in the science department.  Tr.  26.

However, during a previously scheduled recruitment visit to Pan American University on November 18, 1981, Ramiro Vela interviewed Norma Ramirez.  Ms.  Ramirez was not on the interviewing schedule, but because she had a background in science Mr.  Vela persuaded her to interview with him.  Tr.  37.  Ms.  Ramirez was invited to MISD for an interview on November 25, 1981, and signed an employment contract on November 30, 1981.  Tr.  45, 46.  The winter break at MISD began on December 19, 1981, and classes resumed January 4, 1982.  Because she did not graduate until December 18, 1981, Ms.  Ramirez was unable to begin teaching until after the winter break.  A day-by-day substitute was hired to teach Respondent's classes from November 30 until December 18 at a lower daily rate than that paid to teachers.  Tr.  47.

The Board of Trustees voted unanimously at a regular meeting on March 8, 1982, to request the suspension of Respondent's teaching certificate.  Tr.  30, Ex.  TEA-8.  MISD filed a complaint with the Commissioner of Education on March 24, 1982, requesting the suspension of Respondent's teaching certificate.

Discussion
Tex.  Educ.  Code Ann.  §§13.046(a)(3) and (e) (Supp.  1972) provide:

(a) Any teacher's certificate .  .  .  may be suspended or cancelled by the state commissioner of education under any one or more of the following circumstances:

(3) on complaint made by the board of trustees that the holder of a certificate after entering into a written contract with the board of trustees of the district has without good cause and without the consent of the trustees abandoned the contract.

(e) The state commissioner of education shall have the right to reprimand a teacher, rather than to suspend or cancel that teacher's certificate, in those cases the commissioner deems appropriate.  A reprimand shall not be appealable.

The Board of Trustees for MISD has filed a complaint with the State Commissioner of Education pursuant to §13.046(a)(3) stating that Respondent had refused to adhere to the terms of his contract.  It is not disputed that Respondent was employed under a written contract and that he abandoned this contract without the consent of the Board of Trustees.

The first contested issue which arises is whether or not the Respondent had good cause to abandon his contract.  The statute does not by its terms define "good cause." In the absence of a statutory definition the Commissioner of Education has stated that good cause is to be determined from the totality of all relevant circumstances and events.  A balancing test weighing the interests of the individual against those of public education is appropriate in making this determination.  Hardin-Jefferson Independent School District v.  Susan Hutchison, TEA Docket No.  056-TTC-1281 (June 16, 1982).

Respondent resigned to begin employment in his father's produce business.  Tr.  47, 53, Ex.  BT-3.  An inference as to the importance of Respondent's employment with his father as a reason for his resignation may be drawn from the fact that Respondent worked for his father for only two weeks after his resignation from MISD.  Tr.  53.  Therefore, applying the balancing test described above, Respondent's interest in entering the produce business was not of sufficient magnitude to constitute good cause for abandonment of his contract.

The Commissioner of Education has some latitude in determining the action to be taken in these circumstances.  He may issue a reprimand, suspend the teacher's certificate for up to one year or cancel the certificate completely.  Tex.  Educ.  Code Ann.  §13.046 (Supp.  1972).  Factors which may be considered in making the decision in such a case include the amount of notice the teacher gave to the district, whether the teacher has shown good faith in his or her dealing with the district, the efforts of the district to find a replacement, and the amount of harm the teacher caused to public education.

The first factor for consideration is the amount of notice Respondent gave to the district.  In his letter of resignation, Respondent requested that he be relieved of his duties "as soon as possible (possibly within the next two weeks.)" Ex.  BT-3.  Respondent's actual date of resignation was two weeks and one day from the submission of his letter of resignation.  Two weeks notice is a relatively short amount of notice for a resigning teacher to give.

The second factor to consider is Petitioner's good faith in dealing with the district.  Here, Respondent did deal with the district in good faith.  He attempted to give MISD some notice of his resignation to allow them to obtain a suitable replacement for him.  In addition, in the weeks following his letter of resignation Respondent made several phone calls and visits to the Personnel Office and to his principal to accelerate the district's efforts to obtain his replacement.

The district's efforts to find a replacement comprise the third factor.  MISD expended minimal energy to accommodate Respondent's desire to discontinue his teaching duties as quickly as possible.  Petitioner assumed that Respondent would remain until mid-December if necessary.  Tr.  37, 44.  Ex.  BT-3.  Reliance on this assumption was unwarranted.  Respondent had emphasized the importance of his request to be relieved of his duties as soon as possible by his phone calls and visits to the Personnel Office.  The school district's single substantial effort to replace Respondent was Mr.  Vela's encouragement to Norma Ramirez to interview for Respondent's position.  MISD could have taken other action to replace Respondent more quickly.  For example, the district could have sent out new vacancy notices, contacted those qualified individuals who had expressed an interest in MISD earlier in the year, contacted teacher referral services, or advertised through newspapers.

The final factor for consideration is the amount of harm Respondent caused to MISD and to public education in general.  A change in teachers always results in a lack of continuity which may be harmful to students' educations.  Respondent's actions resulted in two disruptions within two months; the district hired a substitute for a three week period in December and Norma Ramirez began teaching in January.  The district was also forced to bear an unexpected administrative burden in the hiring of a permanent replacement for Respondent and a day-by-day substitute for three weeks.  Nevertheless, the district was able to locate a suitable replacement with minimal effort.  However, the aforementioned disruption in teaching continuity and additional administrative burden are the type of harm encountered whenever a teaching contract is abandoned.  In addition, MISD suffered no adverse financial repercussions because the substitute was paid at a lower daily rate than teachers are paid.  Thus no extraordinary harm to public education has been shown.

The facts of this care are indistinguishable from the facts in De Soto Independent School District v.  Melissa Ann Wootton, TEA Docket No.  059(2)-TTC-1279 (March 19, 1981).  In that case, the Respondent teacher gave comparable notice, she showed good faith in her dealings with the district, the district made greater efforts to find a replacement than in the case sub judice, and a substitute (albeit a highly qualified one) was employed for a comparable period of time.  There the Commissioner deemed a reprimand to be the appropriate sanction.

For all of the foregoing considerations, a reprimand should be issued as the appropriate remedy for Respondent's abandonment of his teaching contract.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  Respondent abandoned his contract without good cause and without the consent of the Board of Trustees within the meaning of Tex.  Educ.  Code Ann.  §13.046(a)(3) (Supp.  1972).

2.  Respondent's actions merit a reprimand pursuant to Tex.  Educ.  Code Ann.  §13.046(e) (Supp.  1972).

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent be officially REPRIMANDED.

SIGNED AND ENTERED this 30th day of August, 1982.

___________________________

RAYMON L.  BYNUM
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