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Statement of the Case

Michael Charo, Petitioner, brings this appeal by next friend, his mother, Alice Charo, from an action of the Board of Trustees of the Corpus Christi Independent School District (CCISD), Respondent, to suspend Petitioner beginning February 23, 1983, and lasting through the end of the semester.

The appeal was heard on July 7, 1983, before the appointed Hearing Officer, Judy Underwood.  Petitioner is not represented by counsel.  Respondent is represented by Allan E. Parker, Attorney at Law, Corpus Christi, Texas.

On August 24, 1983, the Hearing Officer entered a Proposal for Decision recommending to the Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times pertinent to this appeal, Respondent had in force and effect the following Board Policy:

Long Term Suspension-5152.2 Any student who is found in possession of a knife or other lethal weapon, who inflicts physical harm on any student or school district employee, who threatens any student or school district employee, who uses profane or abusive language, . . . may be suspended for a period of time greater than ten (10) days, but not to exceed the current term of school, and in a manner consistent with policies and regulations controlling suspension.

(Resp. Ex. 7).

2. It is uncontested that Petitioner knew at the time of the incident in question that use of profane or abusive language and/or inflicting physical harm on a school district employee were serious offenses from which long-term suspension could result.

3. It is uncontested that Petitioner and other students, who were standing in a group in the front parking lot of the campus after school had been dismissed, were approached by a teacher, Charlene Dietrich, who had been instructed by one of Respondent's administrators to send the students off campus.

4. Ms. Dietrich instructed the group of students in question to leave the campus on several occasions, but the students did not respond.  (Tr. 139).  She moved to Petitioner's left and again told the students to leave campus.  Petitioner turned around and uttered an obscenity to Ms. Dietrich and brushed his arm across her left chest area.  Ms. Dietrich put her hand on Petitioner's arm and indicated that he was to go with her.  Petitioner began walking away from Ms. Dietrich toward the cars.  Ms. Dietrich followed him and placed her hands on his upper arms, whereupon Petitioner jerked his arm out of her grasp and then turned, swinging his arm back and striking her in the upper chest area again and uttered another obscenity.  (Tr. 139-41, 201-03).

5. Petitioner ran from the area in a direction that took him away from the school, in spite of Ms. Dietrich's and another teacher's requests not to run away.  (Tr. 141-42, 143-44, 159, 207).

6. Petitioner returned to his house but did not inform his parents of what had happened at school.  He told them that he felt ill.  (Tr. 68-69).  Petitioner did not tell his parents what had happened until the next morning when his mother called the school to tell them he was ill and was informed that he had been suspended due to the altercation with Ms. Dietrich.  (Tr. 74-75).

7. Respondent's principal suspended Petitioner for five days and recommended suspension for the remainder of the semester to the Board of Trustees.  Petitioner's parents were notified of the suspension and recommendation by letter dated February 24, 1983, and were also informed of their right to request a hearing to appeal the long-term suspension recommendation.  (Resp. Ex. 4).

8. Petitioner requested, and was granted, a hearing before Respondent's Hearing Officer on March 2, 1983, as confirmed by letter dated February 25, 1983.  (Resp. Ex. 5).

9. By letter dated March 2, 1983, Respondent's Hearing Officer notified Petitioner's parents that, after holding the hearing on March 2, 1983, he would concur in recommending Petitioner's suspension to the Board of Trustees and that the parents' request for a hearing before the Board would be communicated to the Superintendent, who would schedule a hearing and inform the parents of the date.  (Resp. Ex. 13).

10. Petitioner retained counsel, who requested a rehearing before the Hearing Officer by letter dated March 4, 1983.  (Resp. Ex. 6).

11. Petitioner was granted a rehearing and was represented by counsel at such hearing on March 22, 1983.  By letter dated March 24, 1983, the Hearing Officer notified Petitioner's parents that he concurred with the Principal's recommendation for long-term suspension and again informed Petitioner's parents that they could request a hearing before the Board.  (Resp. Ex. 8).

12. A hearing was held before the Board of Trustees on April 6, 1983, at which Petitioner appeared with his parents and was given the opportunity to put on evidence and examine and cross-examine witnesses.  The Board of Trustees unanimously voted to suspend Petitioner for the remainder of the semester.  (Resp. Ex. 14).

13. It is uncontested that Petitioner was allowed to continue attending school until the date of the Board's decision, even though the long-term suspension was effective as of February 23, 1983.

Discussion
Petitioner has identified three issues upon which the appeal is based, as follows

1. That Petitioner did not commit the acts which Respondent has alleged as cause for his suspension;

2. That Petitioner was not told that he was suspended or given an opportunity to tell his side of the story and was thus deprived of his due process rights; and

3. That the Board of Trustees failed to take Petitioner's testimony, and that of his witnesses, into account in making their decision to suspend him.

(See Tr. 6).

Issue No. 1 - That Petitioner did not commit the acts which Respondent has alleged as cause for his suspension.

Petitioner testified that he did not know Ms. Dietrich was behind him until she pulled on his left arm and said, "Come with me." He stated that he pulled his arm away and told her to "Leave me alone" and then began walking away.  He then contends that she turned him around by his left arm and held on to both of his arms, at which time he pulled away from her again.  (Tr. 14-17).  On cross-examination, Petitioner testified that she turned him around by pulling on his right arm.  (Tr. 67).  Both Ms. Dietrich and Roy Lehman, a science teacher at the school, testified that Petitioner had his back to Ms. Dietrich and was walking away when she grasped his upper arms from behind.  (Tr. 140-41, 200).  Petitioner's testimony indicates that he was facing Ms. Dietrich when she grasped his arms and that he pulled his arms away from her toward himself.  (Tr. 21). Petitioner maintains that he never touched Ms. Dietrich, even when he jerked his arms out of her grasp.  (Tr. 21).  Petitioner also maintains that he never used any profane language toward Ms. Dietrich.  (Tr. 30).

The conflicting testimony must be examined in light of other facts which are uncontested.  First, prior to the incident in question, Petitioner and Ms. Dietrich had never met and knew nothing of each other.  (Tr. 66).  Second, Petitioner, instead of going to the office to explain his side of the situation, ran from the scene.  (Tr. 17-18).  Third, the other students standing in the immediate area yelled at Petitioner to "Run, Mike, run," immediately after the confrontation between Petitioner and Ms. Dietrich.  (Tr. 18, 141).  Finally, Petitioner did not tell his parents about the incident until after his mother had called the following day to report his illness and learned that he had been suspended.  If, as Petitioner contends, he did nothing more than pull his arm away from a teacher who was trying to get him to go to the Principal's office in a situation where he had done nothing wrong, it is highly unlikely that he would have run away, or that the other students would have encouraged him to run.  It is also highly unlikely that he would not have told his parents of the circumstances, but rather would have led them to believe that he was ill so that he would not have to return to school the next day.  It is equally unlikely that Ms Dietrich who did not even know Petitioner prior to the incident, would team up with Ms. Lehman to invent a story about Petitioner.  Petitioner offered no evidence of a possible reason for any such fabrication.

Petitioner's version of the incident, when viewed in light of all of the facts, does not ring true.  His testimony conflicts with itself.  He offers no explanation for running, other than that he thought he might be in trouble as a result of incidents earlier in the day.  (Tr. 95).  It is important to note that one of the students in the group with Petitioner in the parking lot was Joel B, one of the students who was recognized by all the parties as having been in a fight in back of the school earlier in the day; yet this student did not feel compelled to run when Ms. Dietrich approached, nor did the other students encourage him to run as well.  (Tr. 24, 29, 86-95).  Reasonable minds would have no alternative but to believe that Petitioner's encounter with Ms. Dietrich was serious enough to cause Petitioner to run and his friends to tell him to run.  Petitioner's version of the incident would not have warranted running away or keeping silent around his parents.  The scenario is a classic example of a child who does something he knows is wrong and then runs away from the consequences.

Issue No. 2 - That Petitioner was not told that he was suspended or given an opportunity to tell his side of the story and was thus deprived of his due process rights.

Petitioner was not told on the date of the incident in question that he was suspended or given an opportunity to explain his side of the story, because he chose to run away from the campus.  Respondent's principal initiated a five day suspension and recommendation for suspension for the remainder of the semester the following day, and notice was sent to Petitioner's parents by letter.  Petitioner's mother called the morning after the incident and was informed of the events of the prior afternoon and the proposed consequences to Petitioner.  The five day suspension was authorized by Respondent's Policy 5152.1 and was non-appealable.  (See Resp. Ex. 7).  Petitioner received three opportunities to tell his story before the final decision by the Board on the long-term suspension: twice before the Respondent's Hearing Officer (where he was represented by counsel on the second occasion), and once before the Board itself.  Petitioner was always given reasonable notice of the times and dates of the hearings and was informed of his right to be represented by counsel, to present evidence and to examine witnesses.  Therefore, Petitioner's claim that his due process rights were violated by Respondent is without merit.

Issue No. 3 - That the Board of Trustees failed to take Petitioner's testimony and that of his witnesses into account in making their decision to suspend him.

Petitioner offered no evidence to support this contention.  Absent some showing through examination of the Board members that Petitioner's evidence was disregarded or ignored, there can be no finding that their decision resulted from such disregard or ignorance.  There is certainly an abundance of evidence that Petitioner committed the alleged acts; the Board's decision, therefore, cannot be characterized as either arbitrary or capricious.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The evidence against Petitioner is sufficient to support Respondent's decision to suspend him for violation of Board Policy Number 5152.2.

2. Petitioner's due process rights of reasonable notice of the charges against him and the proposed suspension for the remainder of the semester and the opportunity for hearing were not violated by Respondent.

3. Respondent's decision to suspend Petitioner after affording him a full hearing was not arbitrary or capricious.

4. Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  29th  day of  April  , 1983.
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