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Statement of the Case

Judy B. King, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Board of Trustees of the Whiteface Consolidated Independent School District, Respondent, nonrenewing her term contract of employment at the end of the 1983-84 school year.  Mark W. Robinett is the hearing officer appointed by the State Commissioner of Educaton for the purpose of preparing a Proposal for Decision.  Petitioner is not represented by legal counsel.  The school district is represented by Paul Lyle, Attorney at Law, Plainview, Texas.

On July 10, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the proposal on July 27, 1984.  Respondent's Reply to Petitioner's exceptions was filed on August 16, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. By letter dated March 26, 1984, Mr. Larry Beseda, President, Board of Trustees for Whiteface CISD, informed Petitioner, a fourth grade teacher, that Superintendent Bob Smotherman had recommended non-renewal of Petitioner's contract for the 1984-85 school year.  (Adm. Ex. A-3).

2. Listed as principal reasons for the recommendation were Petitioner's:

(a) Failure to fulfill duties or responsibilities established in the job description.

(b) Insubordination or failure to comply with official directives.

(c) Failure to correct "deficiencies pointed out in observation reports, evaluations, or other supplemental memoranda."

(Adm. Ex. A-3).

3. By letter dated April 2, 1984, Petitioner requested an open hearing before the Whiteface CISD Board of Trustees.  (Adm. Ex. A-6).

4. On April 10, 1984, a hearing on the merits of the proposed non-renewal was held by the Board of Trustees.  At that hearing, the following evidence was adduced:

(a) It is a policy of the Whiteface CISD for teachers to plan and develop Halloween activities for their pupils.  The district's student handbook, in effect at all times relevant to this appeal, reads, in pertinent part, as follows:

V. Activities

A. Elementary

1. Parties for students include Christmas, Valentines, Halloween and Easter.  The teacher will organize and plan these parties.  Parents may be called upon to assist.

2. At Halloween there will be a parade of "spooks" for parents and students.

(Tr. 83-86; Adm. Exs. A-19, 21).  (All emphasis in the original).

(b) On September 30, 1983, Mr. David Cavitt, principal of Whiteface Elementary-Junior High School, instructed Petitioner to submit an outline of the art and party activities she planned for her 4th grade class for Halloween.  (Tr. 48-49; Adm. Ex. A-12).

(c) Petitioner refused to plan or allow her pupils to participate in the commemoration of halloween, a holiday which she considered synonomous with "anti-christian, pagan worship." Rather, she stated that she intended to do "autumn art" and have a "Food-A-Rama." (Tr. pp. 121-29, 139-42).

(d) On October 4, 1983, the principal sent a memorandum to Petitioner, which is set forth below in its entirety.

Administrative Directive #2

October 4, 1983

From: David Cavitt, Principal

TO: Judy King, Teacher

Although the art activities and the health activities and Mexican dinner feast are commendable for October activities, you still have not submitted to me a plan for Halloween Art (not fall or harvest) Activities congruent with Halloween Activities in other Elementary grades, or a plan for a Halloween Party (not a Mexican dinner) similar to and congruent with Halloween Parties in other Elementary grades.  Since you have still not carried out the verbal administrative directive at 8:20, September 30, 1983, I will restate plans of the directive given in the written administrative directive.  The plans below must be submitted to me in writing by Thursday, October 6, 1983.

1. A plan for Halloween Art (not fall or harvest) Activities congruent with Halloween Activities in other Elementary grades.

2. A plan for a Halloween Party (not a Mexican dinner) similar to and congruent with Halloween Parties in other Elementary grades.

These plans may be designed to be directed by you or another teacher or you may request that the principal handle Halloween Art and Halloween Party Plans.

Respectfully Yours,

/s/

David Cavitt

Principal

Additional Directive:

The Food-A-Rama (Mexican dinner feast) is a good activity.  Submit to me a day other than the day of Halloween Parties, and I will be glad to approve this activity.

David

(Tr. 53-57; Adm. Ex. A-13).  (All emphasis in the original).

(e) The Petitioner again refused to obey the directive.  Instead, an itinerary for "harvest-time" activities and a Mexican food feast was submitted as a substitute for a plan with traditional halloween activities.  (Tr. 89-92; Adm. Ex. A-13).

(f) It was uncontroverted that the sole reason for Petitioner's refusal to cooperate was her religious convictions.  Petitioner acknowledged that she clearly understood the directives and what was expected.  (Tr. 139-42).

(g) It was also uncontroverted that the principal attempted to honor Petitioner's beliefs by granting her the option of designating someone else to supervise her class's halloween activities.  (Tr. 58-59, 143-44; Adm. Ex. A-12 and 13).

(h) Due to Petitioner's continued refusal to submit an appropriate plan, on October 6, 1983, the principal drafted and implemented his own plan instead.  (Adm. Ex. A-13).

(i) On November 16, 1983, an evaluation conference between the principal and Petitioner was held, during which the Petitioner was advised that her lack of cooperation had rendered her performance unsatisfactory.  Subsequent to that conference, Principal Cavitt sent a memorandum to Petitioner, the substance of which reads, in its entirety, as follows:

I appreciate your notes in rebuttal to the fall evaluation you chose not to sign.  I appreciate your wishing to have the unit and meal on nutrition, I also appreciate your feelings about developing good citizens with high morals.

However, as long as it is felt by the administration and backed by the board and community that Halloween is not harmful to the children, but a time for fun and creativity enjoyed by 4th graders, there will be a Halloween Party and Halloween Art activities for 4th graders and these Halloween projects will be displayed in the room.  The 4th grade children deserve to receive the same holiday fun opportunities at Halloween time as other Whiteface Elementary students.

If you wish to remove the U's from your evaluation report for the fall of 1983, you must show willingness to follow board policies, administrative policies, and be cooperative (not insubordinate - verbally or otherwise) when the principal gives you a directive to follow which does not infringe on your rights, but allows a way for the children to receive equal opportunities congruent with those afforded other Whiteface Elementary Students.

If you show satisfactory effort over the next few months to abide by board policies, administrative policies, and cooperate verbally and otherwise - not being insubordinate - in all matters by which you are directed by the principal, then the U's received on your fall report will be changed to A's on the spring evaluation report.  If those points become A's and all other points on the spring evaluation report are A's as well, then and only then will it be changed from "tentative non-renewal of contract" to "contract renewal."

(Adm. Ex. A-15).  (All emphasis in the original).

(j) During a conference held February 6, 1984, in response to inquiries by the principal, the Petitioner reiterated her intent not to cooperate with any directive relating to the celebration of halloween in the future.  (Tr. 73-76).

(k) On February 9, 1984, Petitioner was given another directive to submit a plan for halloween.  Again her response was an itinerary of "harvest-time" activities and a Mexican food feast.  (Adm. Exs. A-16, 17).

(l) On February 14, 1984, another evaluation conference was held.  Because the Petitioner had refused to correct the deficiencies in her performance as noted during the evaluation conference of November 16, the principal recommended the non-renewal of her contract.

5. Subsequent to the hearing, the Board of Trustees voted not to renew Petitioner's employment for the 1984-85 school year.

Discussion

Petitioner does not challenge the sufficiency of the evidence to support the nonrenewal of her contract.  She does not argue that she complied or made an attempt to comply with her principal's directives concerning Halloween activities.  Rather, she contends that her constitutional right to freedom of religion has been infringed by the fact that she was nonrenewed because of her religious beliefs.

The school district concedes, in its Response to Petitioner's statement concerning the alleged infringment of her religious freedom, that Petitioner's "convictions [are] worthy of respect." The district further concedes that her "belief that Halloween is un-Christian may be correct." Regardless, the school district asserts,

[e]ven if she is correct, her belief about [Halloween], apart from her own personal spiritual sphere, cannot be projected onto the pupils in her class.  Her belief that exposing children to Halloween will result in harm to them, is fanciful, theoretical and speculative and not a justification for her insubordinate behavior.

The district's reasoning is correct.  The fact that Petitioner has a right to practice her religious beliefs free from school district interference does not mean that she may prohibit her students from engaging in activities that she finds morally offensive.  To do so would allow Petitioner to violate her students' constitutional right to practice their religious beliefs freely.

This does not mean that a teacher may be required to actively participate in activities which are contrary to the teacher's sincere religious beliefs.  The school district, pursuant to Sections 701(j) and 702 of the Civil Rights Act of 1964 as amended, 42 U.S.C. §2000e et seq., must make a reasonable attempt to accommodate the teacher's religious needs.  In the present case, the district made such an accommodation.  In his memorandum to Petitioner dated October 4, 1983, Principal Cavitt advised Petitioner that she need not actively participate in the Halloween festivities herself, that her plans could be directed by her or another teacher.  The principal went so far as to even suggest that he would handle the Halloween art and party plans at her request.  Petitioner, however, made no attempt to comply with the accommodation offered her or to suggest any alternative.  Instead, she continued to insist that she was going to do what she was going to do.

In conclusion, it is unfortunate that a disagreement over a Halloween party has led to Petitioner's nonrenewal.  Nevertheless, the school district has the right to insist that its employees comply with reasonable directives and cooperate with their superiors, even in matters that would ordinarily be considered relatively minor.  Because the district gave Petitioner a fair opportunity to demonstrate her willingness to cooperate with her principal while removing herself from activities which were contrary to her religious beliefs, the Board of Trustees' decision to nonrenew her employment should be affirmed.

Petitioner also asserts in her Petition for Review that,

for the past three years, I had implemented a Mexican Food-Arama, at my own expense, in the place of a Halloween party.  During those three years I had never received any unsatisfactory marks on my evaluation sheets for not allowing a Halloween party.  Only until this school year 1983-1984 was I told I had to have a party of this sort, instead of the Mexican Food-Arama.

(Emphasis Petitioner's).  However, as noted in Villa v. Marathon ISD, No. 104-R1a-583, p. 14 (Decision of the Commissioner, April 1984), "[t]he fact that a teacher has engaged in a certain type of conduct for a number of years does not mean that the employing district can never prohibit such conduct." The district must only make certain that it places the teacher on notice that such conduct will not be allowed or overlooked in the future prior to holding the teacher accountable for continuing to engage in that conduct.  In the present case, Petitioner was clearly on prior notice of the conduct expected of her during the 1983-84 school year.

Conclusions of Law

After due consideration of the record and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's nonrenewal was not the result of unlawful religious discrimination.

2. The Board of Trustees' decision to nonrenew Petitioner for refusing to comply with official directives was supported by substantial evidence.

3. Petitioner had adequate notice that she could be nonrenewed for failing to comply with her principal's directives concerning her class's Halloween activities.

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  20th  day of  Sept.  , 1984.

_____________________________

RAYMON L. BYNUM
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