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Statement of the Case
Leopoldo Valdez, Petitioner, appeals from a decision of the Board of Trustees of Pearsall Independent School District, Respondent, terminating his contract of employment.  The matter was heard on October 1, 2, and 8, 1981, before John D.  Ready, the hearing officer appointed by the Commissioner of Education.  Richard Arnett was appointed substitute hearing officer for purposes of issuing a Proposal for Decision.  Petitioner appeared represented by Mr.  R.  Emmett Harris, Attorney at Law, Uvalde, Texas.  Respondent appeared represented by Mr.  William C.  Bednar, Jr., Attorney at Law, Austin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Officer, I make the following findings of fact:

A.  Procedural History
On March 12, 1981, the Pearsall Independent School District Board of Trustees voted to suspend Leopoldo Valdez as Superintendent and proposed to dismiss him from employment he held pursuant to a three-year contract which was executed on June 6, 1980.  Pet.  Exs.  1, 2.  In its notice to Mr.  Valdez, the Board cited twelve specific reasons underlying its action and offered Mr.  Valdez the choice of resignation or a hearing to contest the proposed termination.  Mr.  Valdez chose to contest the matter and appeared before the Board, represented by counsel, on April 11 and 12, 1981.  At the close of the hearing the Board, by a 4-3 vote, terminated Mr.  Valdez's employment.

Notice of Appeal to the Commissioner of Education and a Petition for Review were duly filed.  In his Petition for Review Mr.  Valdez asserted that the "grounds alleged for dismissal .  .  .  do not, as a matter of law, constitute good cause for termination, and the grounds alleged were not proven." At the hearing before the Commissioner's designate, Mr.  Valdez, without objection, presented a further claim that his procedural due process rights were violated due to the bias of three Board members.  Tr.  3-388.  Petitioner expressly disclaimed any claim under the First Amendment to the United States Constitution.  Tr.  2-17.

B.  The Charges
The general charge levied against Mr.  Valdez was as follows:

Superintendent Valdez has repeatedly failed to comply with official directives and established policies of the board of trustees, has repeatedly and continuously neglected his duties, and has displayed marked and continued inefficiency and incompetency in performance of duties .  .  .

Pet.  Ex.  2.  The notice of proposed termination also listed, under 12 headings, the specific acts or omissions alleged to be within the general charge.  The general charge was taken verbatim from the causes for termination specified in Valdez's contract.  Pet.  Ex.  1.  The specific acts and omissions will be discussed separately.

1) Bookkeeping

The first specific charge was as follows:

Superintendent Valdez has repeatedly failed to supervise the bookkeeping functions of the Assistant Superintendent in Charge of Finances as required by Section 8 of the Pearsall ISD Policy Handbook, and has not competently or efficiently administered the financial accounting of the district, with the results that numerous violations of TEA Bulletin 679 have been noted and a majority of the main revenue accounts of the district have been out of balance on two successive annual audits.

Section 8 of the Pearsall I.S.D.  Policy Handbook lists the duties and responsibilities of the Superintendent.  It states that the Superintendent is the "administrative head of all divisions and departments of the school system .  .  .  and shall be responsible to the Board of Trustees for the results produced." Resp.  Ex.  40.

There was no dispute between the parties that the district was, in two consecutive yearly audits, found to have significant bookkeeping and accounting problems.  Hearing Officer Ex.  2, 4.  Nor did Petitioner dispute the testimony of Mr.  Roman Trevino, President of the Board of Trustees, that Petitioner had been instructed to correct the problems.  Tr.  2-229.  Petitioner's defense was that he relied upon the statements of Mr.  Ramirez, Assistant Superintendent for Finance, that the problems were being resolved.  Tr.  3-261, 331.  However, Mr.  Ramirez testified that Petitioner suggested that certain funds be misallocated in the books, and that Petitioner did not support the required change to the accrual accounting method, which were two of the problem areas.  Tr.  3-225, 228.

It is significant that Mr.  Ramirez was recommended by Mr.  Valdez for his position with the knowledge that he had no prior business experience.  Tr.  2-139-40.  Mr.  Valdez promised the Board that he would assist Mr.  Ramirez to ensure that the business office was properly operated.  Tr.  2-237.  Indeed, Mr.  Valdez testified that he told Mr.  Ramirez, "I'll help you.  I'll help get everything.  I'll set up the entire budget for you and you can just get the workings." Tr.  2-140.

Under these circumstances, Petitioner is hardly immune from responsibility for the continuing accounting problems.  He was responsible "to the Board of Trustees for the results produced" and he failed to assist Mr.  Ramirez adequately after obligating himself to do so.  Petitioner's acceptance of assurances from a person he knew had no prior business experience is not an adequate excuse.  His failure to supervise the accounting system is clearly a neglect of duties and incompetence in the performance of duties as charged by the Respondent.  Charge Number 1 is sustained.

2) The Budget

The second specific charge was as follows:

Superintendent Valdez failed to supervise the budget functions of the Assistant Superintendent in Charge of Finances as required by Section 8 of the Pearsall ISD Policy Handbook and did not competently or efficiently administer the process for adoption of the 1980-81 budget, with the result that a proposed budget was not timely submitted for adoption by the board of trustees at the time mandated by law, and the board was forced to adopt a hasty and incomplete preliminary budget prior to paying its bills in September 1980.

Pet.  Ex.  2.

Mr.  Roman Trevino testified that the budget was the responsiblity of the Superintendent and that he failed to present it in a timely fashion.  Tr.  2-239-40; See also, Resp.  Ex.  40, §8, No.  17; Texas Education Code §23.43.  Mr.  Ramirez testified that he prepared a preliminary budget in the spring, which was submitted to the Board of Trustees.  Tr.  3-234.  The Petitioner and Mr.  Ramirez received a copy of a mailing from the Texas Education Agency dated July 11, 1980, which "especially directed" their attention to the requirements that a budget be presented by August 20 and that no funds could be expended prior to the adoption of a budget.  Resp.  Ex.  45; See Texas Education Code §§23.42(a), 23.47.

Nevertheless, Petitioner failed to present a final budget to the Board prior to August 20, 1980, although on several occasions Mr.  Ramirez brought up the need for a budget.  Petitioner stated that he had submitted a budget in previous years as late as October and that he wanted to delay notification to the public of a raise in taxes.  Tr.  3-236.  Finally, when Mr.  Ramirez pointed out in September that no funds could be expended without a budget, the preliminary budget prepared the previous spring was adopted without the requisite notice or hearing.  Tr.  3-239, 243.  See Resp.  Ex.  45, Texas Education Code §23.45.

Petitioner did not respond to this testimony.  Under the undisputed evidence, Charge Number 2 is sustained as a second example of neglect of duties and incompetence in the performance of duties as charged by Respondent.

3) Tax Rate

The third specific charge was as follows:

Superintendent Valdez did not competently or efficiently administer the adoption of a tax rate for the 1980-81 school year.

The substance of this charge is that Petitioner, according to Mr.  Roman Trevino, prepared and posted an agenda calling for consideration of a tax rate prior to the setting of a tax ratio.  Tr.  3-42, 91-92.  As a result, on the advice of the former Tax Collector, who happened to be present at the Board meeting in question, the tax rate was not considered at that time.  Mr.  Valdez had been briefed by the former Tax Collector on the correct procedure.  Tr.  2-242-44.  Petitioner testified that Mr.  Trevino instructed him to post the agenda in question, Tr.  3-335, an assertion denied by Mr.  Trevino.  Tr.  3-92.

Mr.  Trevino's testimony should be accepted, due to other indications of Petitioner's credibility.  On another matter, Petitioner first testified that he informed an employee of her salary level both orally and in writing, Tr.  2-22, but later testified that he informed her via the memorandum advertising her position.  Tr.  3-342.  The employee testified that Mr.  Valdez never informed her of her salary level at all.  Tr.  3-278-83.

In another instance, Mr.  Valdez denied stating publicly that his suspension would cost the district its accreditation, Tr.  2-123, but witnesses Mr.  Perez and Mr.  Elizondo testified that Mr.  Valdez had in fact told a group of citizens that his suspension would not only "cost" the district its accreditation, but that their children's "diplomas aren't going to be worth a damn." Tr.  3-310, 325.

Concerning the charge of failing to present a plan on senior class standing (Charge No.  10), Petitioner testified at the local hearing, apparently without elaboration, that he had not presented a plan.  Tr.  2-58.  At the hearing conducted before the Agency, he first testified that he had a plan ready for presentation at one meeting, but the Board didn't get to it.  Tr.  2-58.  Later, he testified that when the matter was initially brought up, a Principal objected to it, and the Board dropped it.  Tr.  3-46-8.  The latter testimony is not only inconsistent with his prior testimony, but is belied by the minutes of the Board requesting the plan.  Resp.  Ex.  26.

On the other hand, none of Respondent's witnesses contradicted themselves or were contradicted by any witness other than Petitioner, who quite obviously has an interest in this cause.  Accordingly, Mr.  Trevino's testimony, that Petitioner placed the tax rate on the agenda without satisfying legal requisites, is accepted.  This is also an example of incompetence, albeit not as major as some of the others.

4) Personnel Administration

The Board levied five separate charges concerning personnel administration.  The first was Petitioner's failure "to categorize the appropriate pay grade and title for the ESAA program officer and .  .  .  request corresponding budget amendments." The evidence establishes without dispute that the Board requested from Petitioner information, recommendations, and a budget amendment on the subject and that they were not provided.  Resp.  Ex.  16; Tr.  3-51, 52, 141.  This clearly was a failure to comply with an official directive of the Board.

The second personnel charge was that Petitioner presented to the Board an employee's contract which contained an unauthorized tenure provision.  While Petitioner testified that the tenure provision was authorized by the Board, Tr.  3-336, this was denied by Mr.  Trevino and Ms.  Sifuentes.  Tr.  3-54, 3-146.  The tenure provision was also inconsistent with other terms of the contract and did not appear in the minutes authorizing the hiring of the employee in question.  Tr.  3-54.  The testimony of the Board members, therefore, is accepted.  It should be noted also, that, by the presentation of the contract to the Board, Petitioner was contributing to an ultra-vires act on their part; the courts have held that a school district cannot create a tenure plan except by adopting the continuing and probationary contract provisions of the Texas Education Code.  Hix v.  Tuloso Midway I.S.D., 489 S.W.2d 706 (Tex.  Civ.  App.  - Corpus Christi 1972, writ ref'd n.r.e.).  The charge is sustained as an example of incompetence.

The third personnel matter was the unilateral initiation of a sick leave policy by Petitioner after the Board had decided to entertain the matter at a later date.  Petitioner claims that the resolution, as it appears in the minutes, is ambiguous, Resp.  Ex.  18, and that he thought the Board had adopted the sick leave policy.  Tr.  3-336-37.  Mr.  Trevino and Ms.  Sifuentes testified that it was made clear to Petitioner that the policy was not adopted.  Tr.  3-75, 124-25.  This testimony is supported by the later adoption of the sick leave policy by the Board.  Resp.  Ex.  19.  The charge is sustained as a failure to comply with established policies of the district.

The fourth personnel matter is the allegation that "[Petitioner] requested that personnel matters be discussed in open session." After first denying the charge, Tr.  2-25, Petitioner testified that he was merely relaying a request from the audience and asking if such matters could be discussed in open session.  Tr.  2-66, 3-337-38.  Mr.  Trevino, Ms.  Sifuentes, and the Board minutes concurred with the latter testimony.  Tr.  3-78, 126-28; Resp.  Ex.  20.  No request for an open meeting had been made by the employees involved.  Tr.  3-78, 127-28.  Accordingly, it is found that Petitioner asked if the discussion could be held in open session; however, while an open session may have violated the privacy rights of the employees, no clear statutory law of this state required the discussion to be closed, see art.  6252-17, §2(g), and Petitioner's question did not constitute a contractual violation on his part.  This charge is rejected.

The fifth personnel matter, pertaining to the release of confidential information regarding recommendation for nonrenewal, is also rejected, due to the absence of any evidence that Petitioner released the information in question and his general denial of all charges.

5) Policies

The fifth charge was as follows:

Superintendent Valdez has failed to recommend policies of organization, finance, instruction, school plant and other functions of the school program as required by Section 8 of the Pearsall ISD Policy Handbook, and neglected to organize administrators properly to review policies for recommendations to the board at its meeting on August 13, 1980, with the result that there is no 1980-81 policy handbook incorporating all current and pre-existing policies.

Petitioner's duties include:

To recommend policies of organization, finance, instruction, school plant and other functions of the school program.

Resp.  Ex.  40, §8, No.  3.  The Board minutes for July 1, 1980, reflect:

Board President Trevino directed the Superintendent to organize the administrators to recommend policy amendments and changes for presentation to the Board for action in the first part of August.

Mr.  Valdez determined that he did not have to act at the "whim" of one Board member, and thus refused to carry out the directive, even when reminded of it by Mr.  Ramirez.  Tr.  3-241.  Instead, he brought the administrators in for a roundtable discussion, asking the Board "to basically cut and paste there at the table." Tr.  3-151.  This was clearly not what was requested.  Tr.  3-80, 3-150.  Petitioner's response was that he didn't refuse to answer any question at the roundtable discussion.  Tr.  3-339.

The Respondent would be in a stronger position had the Board as a whole approved the directive.  However, a direct order for the Superintendent to take action required of him by District policy, given by the Board President at an official meeting, without apparent objection from any other member, is effectively an official directive of the Board.  Certainly the failure to recommend policy changes was a violation of an established policy of the Board, i.e., Section 8 of the Policy Handbook quoted above.  Resp.  Ex.  40.

6) A Positive Educational Program

The sixth charge addresses the Petitioner's failure to administer the development and maintenance of a positive educational program.  Resp.  Ex.  40, §8, No.  1.  Respondent charged and established without dispute that the counseling program was seriously deficient, Tr.  3-152, that specific actions were ordered as part of a "total counseling program at the High School," Resp.  Ex.  22, and that they were not carried out, resulting in recurring difficulties.  Tr.  3-153-54.  Mr.  Ramirez testified that there was no central supervision of counselors, Tr.  3-255, which would appear necessary to implement the part-time counseling assignments at each campus ordered by the Board.  Resp.  Ex.  22.  The charge is sustained as a failure to comply with a directive and established policy, as neglect of duty, and as incompetence.

The second part of the sixth charge related to the summer program and was as follows:

He failed and neglected to delineate the program design, funding sources, and payroll procedures for the 1980 Summer School Program and neglected to specify the duties, responsibilities and compensation of the program director, resulting in improper expenditure of federal migrant funds and a wasteful and unnecessary salary dispute with the program director.

The testimony of the director establishes without dispute that Petitioner left the matter in the hands of the Federal Program Director without ensuring his supervision.  Tr.  3-278-83.  Retreating from his earlier testimony that he informed the director of her salary both orally and in writing, Tr.  2-22, Petitioner testified that he informed her of her salary by a memorandum that was issued prior to the receipt of her application for the position and her selection by the Board.  Tr.  3-360.  Certainly, confusion resulted both as to the Program Director's salary and the operation of the program; one result was the improper expenditure of federal migrant funds.  Petitioner's lack of supervision is an example of incompetence in the performance of his duties.

7.  Swimming Pool

The charge is as follows:

On April 21, 1980, Superintendent Valdez was directed to provide to the board of trustees, by its next meeting on April 30, 1980, a complete proposal for the operation of the swimming pool and summer school program and a cost application.  No proposal was submitted.

The Board minutes clearly reflect the order as a "Board Directive." Resp.  Ex.  6.  Mr.  Trevino and Ms.  Sifuentes testified without dispute that the proposal was not submitted.  Tr.  3-83, 159.  Ms.  Sifuentes explained that the only pool in Pearsall was on school premises, that "every summer the swimming pool became an issue in terms of the funding .  .  .  and its availability to the public," and that the Board wanted a pro-rata contribution from the other governmental entities involved.  Tr.  3-157.  Petitioner was silent on the subject.  The charge is sustained as a failure to comply with a directive, neglect of duty and incompetence.

8) Job Descriptions

The eighth charge is:

On April 21, 1980, the board of trustees directed Superintendent Valdez to develop job descriptions, goals and objectives for individual administrators, which were to be submitted to the superintendent and then referred to the board for the upcoming school year.  This has never been done.

Once again, the minutes clearly reflect the directive at issue.  Resp.  Ex.  6.  Mr.  Roman Trevino testified that the directive was not carried out by Petitioner.  He denied that the subject was ever placed on an agenda by Petitioner, who, according to Mr.  Trevino, was largely responsible for preparation of the agenda.  Tr.  3-83-84.  Ms.  Sifuentes testified that the district's administrators appeared "polarized" and "did not seem to be aware of what each job function was." She testified that Petitioner's response was "that we weren't in Houston and that he didn't really see that it was necessary." Further, she testified that the matter was not placed on an agenda, and Petitioner did not carry out the directive.  Tr.  3-160.

Petitioner's testimony concerning the subject was somewhat inconsistent.  First, he testified that Mr.  Roman Trevino was given a copy of the job descriptions and that "three times" they "did not get reached on the agenda." He then testified, almost in the same breath, that he could not get Mr.  Trevino to place the matter on the agenda.  Tr.  2-27-8.  He later testified that he gave the descriptions to Board members Ms.  Sifuentes and Mr.  Rodriguez.  Tr.  3-345.  None of the alleged job descriptions were offered into evidence.

While the matter need not be resolved in order to rule on this appeal, the clear testimony of Mr.  Trevino and Ms.  Sifuentes must be credited and the charge sustained as a failure to comply with a Board directive.

9.  Summer School Budget Amendment

The charge is as follows:

On June 10, 1980, the board directed Superintendent Valdez to perform a budget amendment for the use of state compensatory funds for the 1980 Summer School Program.  Superintendent Valdez did not carry out this directive.

The minutes reflect the passage of a motion to amend the budget as noted.  Resp.  Ex.  25.  Ms.  Sifuentes testified that Ms.  Shouten, the Program Director, had informed the Board that "the program was a mess" due to insufficient staff.  Tr.  3-162.  Further, she testified that, notwithstanding the motion passed by the Board, the migrant fund account was used to pay program costs attributable to non-migrant children.  Tr.  3-163.  The Board ordered the correction of the accounts in a meeting conducted the next January.  Resp.  Ex.  27.

Ms.  Shouten testified that the materials provided to her upon her appointment as Director contained only a Title I budget [presumably Title I "regular"] and a migrant budget [presumably Title I migrant].  Consequently, she assumed that the program would be financed exclusively by these budgets, even though children were enrolled who were not eligible for either federal program.

Petitioner did not respond to the charge.  It is undisputed that the motion passed by the Board was not implemented in a timely fashion, and it may be noted that this resulted in a violation of federal law which was later corrected.  See 20 U.S.C.  §241e (Repealed).  The charge is sustained as a failure to comply with a directive, incompetence, and a neglect of duties.

10.  Senior Class Standing

The tenth charge is:

On August 18, 1980, the board directed Superintendent Valdez to work up a plan for senior class standing, to be presented to the board at its January 1981 meeting for possible implementation during the 1981-1982 school year.  No plan has been presented.

The minutes reflect the directive.  Resp.  Ex.  26.  Mr.  Roman Trevino testified that Petitioner did not comply therewith.  Tr.  3-85.  As previously noted under Charge No.  3, Petitioner's testimony on this subject is so inconsistent that it cannot be given any weight.  The charge is sustained as a failure to follow a directive of the Board.

11.  Title I Fund Correction

The charge is:

On January 22, 1981, the board directed Superintendent Valdez to correct the Title I migrant fund category for the Summer Program 1980 to reflect actual summer program participation within one week and to effect an appropriate reconciliation of accounts immediately.  Superinendent Valdez has not complied with either of these directives.

This charge is related to Charge No.  9 and essentially alleges that the correction made necessary by the failure to implement the initial budget amendment in June was itself not carried out by Petitioner.  The minutes for January 22, 1981, Resp.  Ex.  27, state:

Elizabeth Sifuentes moved that the Superintendent be directed to correct the Title I - Migrant fund category for the summer program to reflect actual summer program participation no later than a week from this date and that appropriate reconciliation of accounts be effective immediately.  Rudy Trevino seconded the motion and all Board members present voted in favor of the motion.

Mr.  Roman Trevino testified that this was not done by the next meeting, and he did not believe that it was ever done under the direction or supervision of Petitioner.  Petitioner did not respond to the charge.  It is sustained as a failure to comply with a Board directive, neglect of duties, and incompetence.

12.  Counselor Salaries.

The charge is:

On January 26, 1981, the board directed Superintendent Valdez to research and present to the board a salary study of the base salary for federally and regularly funded counselor positions within the last three years, it appearing that one counselor was seeking to resign because his contract did not provide compensation above base pay according to board policy.  Superintendent Valdez has not presented this salary study.

The minutes reflect that the Board requested that the research be submitted "at its next meeting." Resp.  Ex.  28.  Ms.  Sifuentes testified to the need for the study as reflected in the charge, Tr.  3-155, and that the study was not presented.  Tr.  3-156.  See also Tr.  3-88 (Mr.  Trevino).  Neither Petitioner nor any other witness disputed this testimony.  The charge is sustained as a failure to comply with a Board directive.

C.  Procedural Due Process
Petitioner alleged at the hearing before the Agency, and sought to adduce proof of, a violation of procedural due process.  In his final argument, Petitioner referred to two factual bases to support his claim of bias on the part of Board members Mr.  Roman Trevino, Mr.  Rudy Trevino and Ms.  Sifuentes.  Tr.  3-388-90.  First, a "fact-finding" visit conducted by the Texas Education Agency and the results thereof were supposedly blamed upon Mr.  Valdez, to his prejudice.  Second, the manner in which his suspension and termination were effected was assailed.  In addition, Mr.  Valdez asserted that he was a victim of racial prejudice and of personal animosity arising from an incident involving discipline of a child of a board member.

The claim pertaining to race was essentially that certain Board members were prejudiced against Anglos, and at one point they instructed Mr.  Valdez that "gringos need not apply" for certain positions with the District.  Tr.  2-10.  Counsel explained that since Mr.  Valdez was not himself racially prejudiced, this created a bias against him, although he was of the same race as the Board members involved.

The alleged prejudice and the above statement were denied.  Tr.  1-27, 2-218.  Moreover, the employment statistics of the district tend to discredit Mr.  Valdez's claim.  Tr.  3-35.  Finally, it should be noted that no one testified in support of Mr.  Valdez's attorney's claim that race in any manner influenced the attitude of the Board members toward Mr.  Valdez.  Accordingly, Petitioner did not carry his burden of proof as to any bias involving racial prejudice.

To similar effect is the testimony regarding the discipline of a Board member's daughter.  While Petitioner testified that the Board member, over a year before the termination, indicated that the recommended suspension of his daughter affected his view toward the Petitioner's employment, Tr.  3-355-56, this was denied by the member in question.  Tr.  2-35-6.  There was no evidence that the incident actually had any effect upon the views of the Board member at the time of the termination in issue.  The Petitioner failed to carry his burden of proving bias by credible testimony.

Counsel's argument concerning the manner in which the Board effectuated the suspension and termination of Petitioner is likewise without merit.  Petitioner's deficiencies had been discussed with him over an extended period of time prior to the suspension.  Tr.  1-21; 3-211.  The Board appointed a Personnel Committee to work with the district's attorney in order to ascertain whether sufficient cause existed for termination.  Concluding that sufficient cause in fact existed, the Board gave Petitioner detailed notice and a hearing.  The process pursued does not give rise to even an inference of proscribed bias.

Finally, the matter of the TEA "fact-finding" visit and report was addressed by Ms.  Sifuentes.  She agreed that she became angry when the report was received because of its one-sided nature and its hearsay foundation and she stated that it was "highly askewed in the direction that Mr.  Valdez was directing." Tr.  3-190-94.  However, it was clear that the major source of her condemnation of Petitioner was that "time and time again .  .  .  he failed to perform those things that were being asked of him." Tr.  3-212.  It may be noted that the TEA report was issued after Ms.  Sifuentes had chaired the Personnel Committee whose recommendation led to the Petitioner's termination and after the Board had voted to suspend Petitioner and had notified him of his impending termination and right to a hearing.

Under these undisputed facts, Petitioner has not established that Ms.  Sifuentes "had the kind of personal or financial stake in the decision that might create a conflict of interest," or that she harbored "personal animosity" against Petitioner stemming from matters other than the performance of his duties.  Hortonville Joint School District No.  1 v.  Hortonville Education Association, 96 S.Ct.  2308, 2314 (1976); See Duke v.  North Texas State University, 469 F.2d 829 (1973).  Accordingly, her pursuance of her statutory duty as a Board member, under Tex.  Educ.  Code §23.26 (Vernon 1972), has not been shown to violate Petitioner's right to procedural due process.

In any event, any possible deficiencies regarding the impartiality of the Board members have been cured by the hearing conducted pursuant to this appeal and cannot form the basis of a reversal of the Board's action.  See Sullivan v.  Houston Independent School District, 475 F.2d 1071 (5th Cir.  1973); Pizana v.  South San Antonio Independent School District, 083(2)-R5-380 (1982).

D.  Conclusion
Of the twelve specific charges brought by Respondent, eleven have been sustained as levied and one sustained in part.  Six charges were not disputed by Petitioner, one disputed only in part, and another disputed only as to responsibility for the undisputed facts.  Petitioner's case was not supported by any disinterested witnesses.  The conclusion is inescapable that, as charged by Respondent, Petitioner

has repeatedly failed to comply with official directives and established policies of the board of trustees, has repeatedly and continuously neglected his duties, and has displayed marked and continued inefficiency and incompetence in performance of duties.

Accordingly, under the terms of his contract, the termination of Petitioner was warranted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Officer, I make the following conclusions of law:

1.  Petitioner's termination of employment by Respondent has not been shown to be in violation of Petitioner's right to procedural due process.

2.  Under the terms of the contract of employment, Respondent properly terminated the Petitioner.

3.  Respondent did not act arbitrarily or capriciously in terminating Petitioner.

4.  Petitioner's appeal should be, in all things, DENIED.

Recommendation
It is hereby RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law, and enter an order consistent therewith.

SIGNED AND ENTERED this 24th day of September, 1982.

___________________________

RICHARD ARNETT

HEARING OFFICER
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DECISION OF THE COMMISSIONER
Statement of the Case
Leopoldo Valdez, Petitioner, appeals from a decision of the Board of Trustees of Pearsall Independent School District, Respondent, terminating his contract of employment.  The matter was heard on October 1, 2, and 8, 1981, before John D.  Ready, the hearing officer appointed by the Commissioner of Education.  Richard Arnett was appointed substitute hearing officer for the purpose of issuing a Proposal for Decision.  Petitioner appeared represented by Mr.  R.  Emmett Harris, Attorney at Law, Uvalde, Texas.  Respondent appeared represented by Mr.  William C.  Bednar, Jr., Attorney at Law, Austin, Texas.

The record reflects that counsel for the parties received a copy of the Proposal for Decision on October 1, 1982.  The record further reflects that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

A.  Procedural History
On March 12, 1981, the Pearsall Independent School District Board of Trustees voted to suspend Leopoldo Valdez as Superintendent and proposed to dismiss him from employment he held pursuant to a three-year contract which was executed on June 6, 1980.  Pet.  Exs.  1, 2.  In its notice to Mr.  Valdez, the Board cited twelve specific reasons underlying its action and offered Mr.  Valdez the choice of resigning or requesting a hearing to contest the proposed termination.  Mr.  Valdez chose to contest the matter and appeared before the Board, represented by counsel, on April 11 and 12, 1981.  At the close of the hearing, the Board, by a 4-3 vote, terminated Mr.  Valdez's employment.

Notice of Appeal to the Commissioner of Education and a Petition for Review were duly filed.  In his Petition for Review Mr.  Valdez asserted that the "grounds alleged for dismissal .  .  .  do not, as a matter of law, constitute good cause for termination, and the grounds alleged were not proven." At the hearing before the Commissioner's designate, Mr.  Valdez, without objection, presented a further claim that his procedural due process rights were violated due to the bias of three Board members.  Tr.  3-388.  Petitioner expressly disclaimed any claim under the First Amendment to the United States Constitution.  Tr.  2-17.

B.  The Charges
The general charge levied against Mr.  Valdez was as follows:

Superintendent Valdez has repeatedly failed to comply with official directives and established policies of the board of trustees, has repeatedly and continuously neglected his duties, and has displayed marked and continued inefficiency and incompetency in performance of duties .  .  .

Pet.  Ex.  2.  The notice of proposed termination also listed, under 12 headings, the specific acts or omissions alleged to be within the general charge.  The general charge was taken verbatim from the causes for termination specified in Valdez's contract.  Pet.  Ex.  1.  The specific acts and omissions will be discussed separately.

1) Bookkeeping

The first specific charge was as follows:

Superintendent Valdez has repeatedly failed to supervise the bookkeeping functions of the Assistant Superintendent in Charge of Finances as required by Section 8 of the Pearsall ISD Policy Handbook, and has not competently or efficiently administered the financial accounting of the district, with the results that numerous violations of TEA Bulletin 679 have been noted and a majority of the main revenue accounts of the district have been out of balance on two successive annual audits.

Section 8 of the Pearsall I.S.D.  Policy Handbook lists the duties and responsibilities of the Superintendent.  It states that the Superintendent is the "administrative head of all divisions and departments of the school system .  .  .  and shall be responsible to the Board of Trustees for the results produced." Resp.  Ex.  40.

There was no dispute between the parties that the district was, in two consecutive yearly audits, found to have significant bookkeeping and accounting problems.  Hearing Officer Ex.  2, 4.  Nor did Petitioner dispute the testimony of Mr.  Roman Trevino, President of the Board of Trustees, that Petitioner had been instructed to correct the problems.  Tr.  2-229.  Petitioner's defense was that he relied upon the statements of Mr.  Ramirez, Assistant Superintendent for Finance, that the problems were being resolved.  Tr.  3-261, 331.  However, Mr.  Ramirez testified that Petitioner suggested that certain funds be misallocated in the books, and that Petitioner did not support the required change to the accrual accounting method, which were two of the problem areas.  Tr.  3-225, 228.

It is significant that Mr.  Ramirez was recommended by Mr.  Valdez for his position with the knowledge that he had no prior business experience.  Tr.  2-139-40.  Mr.  Valdez promised the Board that he would assist Mr.  Ramirez to ensure that the business office was properly operated.  Tr.  2-237.  Indeed, Mr.  Valdez testified that he told Mr.  Ramirez, "I'll help you.  I'll help get everything.  I'll set up the entire budget for you and you can just get the workings." Tr.  2-140.

Under these circumstances, Petitioner is hardly immune from responsibility for the continuing accounting problems.  He was responsible "to the Board of Trustees for the results produced" and he failed to assist Mr.  Ramirez adequately after obligating himself to do so.  Petitioner's acceptance of assurances from a person he knew had no prior business experience is not an adequate excuse.  His failure to supervise the accounting system is clearly a neglect of duties and incompetence in the performance of duties as charged by the Respondent.  Charge Number 1 is sustained.

2) The Budget

The second specific charge was as follows:

Superintendent Valdez failed to supervise the budget functions of the Assistant Superintendent in Charge of Finances as required by Section 8 of the Pearsall ISD Policy Handbook and did not competently or efficiently administer the process for adoption of the 1980-81 budget, with the result that a proposed budget was not timely submitted for adoption by the board of trustees at the time mandated by law, and the board was forced to adopt a hasty and incomplete preliminary budget prior to paying its bills in September 1980.

Pet.  Ex.  2.

Mr.  Roman Trevino testified that the budget was the responsiblity of the Superintendent and that he failed to present it in a timely fashion.  Tr.  2-239-40; See also, Resp.  Ex.  40, §8, No.  17; Texas Education Code §23.43.  Mr.  Ramirez testified that he prepared a preliminary budget in the spring, which was submitted to the Board of Trustees.  Tr.  3-234.  The Petitioner and Mr.  Ramirez received a copy of a mailing from the Texas Education Agency dated July 11, 1980, which "especially directed" their attention to the requirements that a budget be presented by August 20 and that no funds could be expended prior to the adoption of a budget.  Resp.  Ex.  45; See Texas Education Code §§23.42(a), 23.47.

Nevertheless, Petitioner failed to present a final budget to the Board prior to August 20, 1980, although on several occasions Mr.  Ramirez brought up the need for a budget.  Petitioner stated that he had submitted a budget in previous years as late as October and that he wanted to delay notification to the public of a raise in taxes.  Tr.  3-236.  Finally, when Mr.  Ramirez pointed out in September that no funds could be expended without a budget, the preliminary budget prepared the previous spring was adopted without the requisite notice or hearing.  Tr.  3-239, 243.  See Resp.  Ex.  45, Texas Education Code §23.45.

Petitioner did not respond to this testimony.  Under the undisputed evidence, Charge Number 2 is sustained as a second example of neglect of duties and incompetence in the performance of duties as charged by Respondent.

3) Tax Rate

The third specific charge was as follows:

Superintendent Valdez did not competently or efficiently administer the adoption of a tax rate for the 1980-81 school year.

The substance of this charge is that Petitioner, according to Mr.  Roman Trevino, prepared and posted an agenda calling for consideration of a tax rate prior to the setting of a tax ratio.  Tr.  3-42, 91-92.  As a result, on the advice of the former Tax Collector, who happened to be present at the Board meeting in question, the tax rate was not considered at that time.  Mr.  Valdez had been briefed by the former Tax Collector on the correct procedure.  Tr.  2-242-44.  Petitioner testified that Mr.  Trevino instructed him to post the agenda in question, Tr.  3-335, an assertion denied by Mr.  Trevino.  Tr.  3-92.

Mr.  Trevino's testimony should be accepted, due to other indications of Petitioner's credibility.  On another matter, Petitioner first testified that he informed an employee of her salary level both orally and in writing, Tr.  2-22, but later testified that he informed her via the memorandum advertising her position.  Tr.  3-342.  The employee testified that Mr.  Valdez never informed her of her salary level at all.  Tr.  3-278-83.

In another instance, Mr.  Valdez denied stating publicly that his suspension would cost the district its accreditation, Tr.  2-123, but witnesses Mr.  Perez and Mr.  Elizondo testified that Mr.  Valdez had in fact told a group of citizens that his suspension would not only "cost" the district its accreditation, but that their children's "diplomas aren't going to be worth a damn." Tr.  3-310, 325.

Concerning the charge of failing to present a plan on senior class standing (Charge No.  10), Petitioner testified at the local hearing, apparently without elaboration, that he had not presented a plan.  Tr.  2-58.  At the hearing conducted before the Agency, he first testified that he had a plan ready for presentation at one meeting, but the Board didn't get to it.  Tr.  2-58.  Later, he testified that when the matter was initially brought up, a Principal objected to it, and the Board dropped it.  Tr.  3-46-8.  The latter testimony is not only inconsistent with his prior testimony, but is belied by the minutes of the Board requesting the plan.  Resp.  Ex.  26.

On the other hand, none of Respondent's witnesses contradicted themselves or were contradicted by any witness other than Petitioner, who quite obviously has an interest in this cause.  Accordingly, Mr.  Trevino's testimony, that Petitioner placed the tax rate on the agenda without satisfying legal requisites, is accepted.  This is also an example of incompetence, albeit not as major as some of the others.

4) Personnel Administration

The Board levied five separate charges concerning personnel administration.  The first was Petitioner's failure "to categorize the appropriate pay grade and title for the ESAA program officer and .  .  .  request corresponding budget amendments." The evidence establishes without dispute that the Board requested from Petitioner information, recommendations, and a budget amendment on the subject and that they were not provided.  Resp.  Ex.  16; Tr.  3-51, 52, 141.  This clearly was a failure to comply with an official directive of the Board.

The second personnel charge was that Petitioner presented to the Board an employee's contract which contained an unauthorized tenure provision.  While Petitioner testified that the tenure provision was authorized by the Board, Tr.  3-336, this was denied by Mr.  Trevino and Ms.  Sifuentes.  Tr.  3-54, 3-146.  The tenure provision was also inconsistent with other terms of the contract and did not appear in the minutes authorizing the hiring of the employee in question.  Tr.  3-54.  The testimony of the Board members, therefore, is accepted.  It should be noted also, that, by the presentation of the contract to the Board, Petitioner was contributing to an ultra-vires act on their part; the courts have held that a school district cannot create a tenure plan except by adopting the continuing and probationary contract provisions of the Texas Education Code.  Hix v.  Tuloso Midway I.S.D., 489 S.W.2d 706 (Tex.  Civ.  App.  - Corpus Christi 1972, writ ref'd n.r.e.).  The charge is sustained as an example of incompetence.

The third personnel matter was the unilateral initiation of a sick leave policy by Petitioner after the Board had decided to entertain the matter at a later date.  Petitioner claims that the resolution, as it appears in the minutes, is ambiguous, Resp.  Ex.  18, and that he thought the Board had adopted the sick leave policy.  Tr.  3-336-37.  Mr.  Trevino and Ms.  Sifuentes testified that it was made clear to Petitioner that the policy was not adopted.  Tr.  3-75, 124-25.  This testimony is supported by the later adoption of the sick leave policy by the Board.  Resp.  Ex.  19.  The charge is sustained as a failure to comply with established policies of the district.

The fourth personnel matter is the allegation that "[Petitioner] requested that personnel matters be discussed in open session." After first denying the charge, Tr.  2-25, Petitioner testified that he was merely relaying a request from the audience and asking if such matters could be discussed in open session.  Tr.  2-66, 3-337-38.  Mr.  Trevino, Ms.  Sifuentes, and the Board minutes concurred with the latter testimony.  Tr.  3-78, 126-28; Resp.  Ex.  20.  No request for an open meeting had been made by the employees involved.  Tr.  3-78, 127-28.  Accordingly, it is found that Petitioner asked if the discussion could be held in open session; however, while an open session may have violated the privacy rights of the employees, no clear statutory law of this state required the discussion to be closed, see art.  6252-17, §2(g), and Petitioner's question did not constitute a contractual violation on his part.  This charge is rejected.

The fifth personnel matter, pertaining to the release of confidential information regarding recommendation for nonrenewal, is also rejected, due to the absence of any evidence that Petitioner released the information in question and his general denial of all charges.

5) Policies

The fifth charge was as follows:

Superintendent Valdez has failed to recommend policies of organization, finance, instruction, school plant and other functions of the school program as required by Section 8 of the Pearsall ISD Policy Handbook, and neglected to organize administrators properly to review policies for recommendations to the board at its meeting on August 13, 1980, with the result that there is no 1980-81 policy handbook incorporating all current and pre-existing policies.

Petitioner's duties include:

To recommend policies of organization, finance, instruction, school plant and other functions of the school program.

Resp.  Ex.  40, §8, No.  3.  The Board minutes for July 1, 1980, reflect:

Board President Trevino directed the Superintendent to organize the administrators to recommend policy amendments and changes for presentation to the Board for action in the first part of August.

Mr.  Valdez determined that he did not have to act at the "whim" of one Board member, and thus refused to carry out the directive, even when reminded of it by Mr.  Ramirez.  Tr.  3-241.  Instead, he brought the administrators in for a roundtable discussion, asking the Board "to basically cut and paste there at the table." Tr.  3-151.  This was clearly not what was requested.  Tr.  3-80, 3-150.  Petitioner's response was that he didn't refuse to answer any question at the roundtable discussion.  Tr.  3-339.

The Respondent would be in a stronger position had the Board as a whole approved the directive.  However, a direct order for the Superintendent to take action required of him by District policy, given by the Board President at an official meeting, without apparent objection from any other member, is effectively an official directive of the Board.  Certainly the failure to recommend policy changes was a violation of an established policy of the Board; i.e., Section 8 of the Policy Handbook quoted above.  Resp.  Ex.  40.

6) A Positive Educational Program

The sixth charge addresses the Petitioner's failure to administer the development and maintenance of a positive educational program.  Resp.  Ex.  40, §8, No.  1.  Respondent charged and established without dispute that the counseling program was seriously deficient, Tr.  3-152, that specific actions were ordered as part of a "total counseling program at the High School," Resp.  Ex.  22, and that they were not carried out, resulting in recurring difficulties.  Tr.  3-153-54.  Mr.  Ramirez testified that there was no central supervision of counselors, Tr.  3-255, which would appear necessary to implement the part-time counseling assignments at each campus ordered by the Board.  Resp.  Ex.  22.  The charge is sustained as a failure to comply with a directive and established policy, as neglect of duty, and as incompetence.

The second part of the sixth charge related to the summer program and was as follows:

He failed and neglected to delineate the program design, funding sources, and payroll procedures for the 1980 Summer School Program and neglected to specify the duties, responsibilities and compensation of the program director, resulting in improper expenditure of federal migrant funds and a wasteful and unnecessary salary dispute with the program director.

The testimony of the director establishes without dispute that Petitioner left the matter in the hands of the Federal Program Director without ensuring his supervision.  Tr.  3-278-83.  Retreating from his earlier testimony that he informed the director of her salary both orally and in writing, Tr.  2-22, Petitioner testified that he informed her of her salary by a memorandum that was issued prior to the receipt of her application for the position and her selection by the Board.  Tr.  3-360.  Certainly, confusion resulted both as to the Program Director's salary and the operation of the program; one result was the improper expenditure of federal migrant funds.  Petitioner's lack of supervision is an example of incompetence in the performance of his duties.

7.  Swimming Pool

The charge is as follows:

On April 21, 1980, Superintendent Valdez was directed to provide to the board of trustees, by its next meeting on April 30, 1980, a complete proposal for the operation of the swimming pool and summer school program and a cost application.  No proposal was submitted.

The Board minutes clearly reflect the order as a "Board Directive." Resp.  Ex.  6.  Mr.  Trevino and Ms.  Sifuentes testified without dispute that the proposal was not submitted.  Tr.  3-83, 159.  Ms.  Sifuentes explained that the only pool in Pearsall was on school premises, that "every summer the swimming pool became an issue in terms of the funding .  .  .  and its availability to the public," and that the Board wanted a pro-rata contribution from the other governmental entities involved.  Tr.  3-157.  Petitioner was silent on the subject.  The charge is sustained as a failure to comply with a directive, neglect of duty and incompetence.

8) Job Descriptions

The eighth charge is:

On April 21, 1980, the board of trustees directed Superintendent Valdez to develop job descriptions, goals and objectives for individual administrators, which were to be submitted to the superintendent and then referred to the board for the upcoming school year.  This has never been done.

Once again, the minutes clearly reflect the directive at issue.  Resp.  Ex.  6.  Mr.  Roman Trevino testified that the directive was not carried out by Petitioner.  He denied that the subject was ever placed on an agenda by Petitioner, who, according to Mr.  Trevino, was largely responsible for preparation of the agenda.  Tr.  3-83-84.  Ms.  Sifuentes testified that the district's administrators appeared "polarized" and "did not seem to be aware of what each job function was." She testified that Petitioner's response was "that we weren't in Houston and that he didn't really see that it was necessary." Further, she testified that the matter was not placed on an agenda, and Petitioner did not carry out the directive.  Tr.  3-160.

Petitioner's testimony concerning the subject was somewhat inconsistent.  First, he testified that Mr.  Roman Trevino was given a copy of the job descriptions and that "three times" they "did not get reached on the agenda." He then testified, almost in the same breath, that he could not get Mr.  Trevino to place the matter on the agenda.  Tr.  2-27-8.  He later testified that he gave the descriptions to Board members Ms.  Sifuentes and Mr.  Rodriguez.  Tr.  3-345.  None of the alleged job descriptions were offered into evidence.

While the matter need not be resolved in order to rule on this appeal, the clear testimony of Mr.  Trevino and Ms.  Sifuentes must be credited and the charge sustained as a failure to comply with a Board directive.

9.  Summer School Budget Amendment

The charge is as follows:

On June 10, 1980, the board directed Superintendent Valdez to perform a budget amendment for the use of state compensatory funds for the 1980 Summer School Program.  Superintendent Valdez did not carry out this directive.

The minutes reflect the passage of a motion to amend the budget as noted.  Resp.  Ex.  25.  Ms.  Sifuentes testified that Ms.  Shouten, the Program Director, had informed the Board that "the program was a mess" due to insufficient staff.  Tr.  3-162.  Further, she testified that, notwithstanding the motion passed by the Board, the migrant fund account was used to pay program costs attributable to non-migrant children.  Tr.  3-163.  The Board ordered the correction of the accounts in a meeting conducted the next January.  Resp.  Ex.  27.

Ms.  Shouten testified that the materials provided to her upon her appointment as Director contained only a Title I budget [presumably Title I "regular"] and a migrant budget [presumably Title I migrant].  Consequently, she assumed that the program would be financed exclusively by these budgets, even though children were enrolled who were not eligible for either federal program.

Petitioner did not respond to the charge.  It is undisputed that the motion passed by the Board was not implemented in a timely fashion, and it may be noted that this resulted in a violation of federal law which was later corrected.  See 20 U.S.C.  §241e (Repealed).  The charge is sustained as a failure to comply with a directive, incompetence, and a neglect of duties.

10.  Senior Class Standing

The tenth charge is:

On August 18, 1980, the board directed Superintendent Valdez to work up a plan for senior class standing, to be presented to the board at its January 1981 meeting for possible implementation during the 1981-1982 school year.  No plan has been presented.

The minutes reflect the directive.  Resp.  Ex.  26.  Mr.  Roman Trevino testified that Petitioner did not comply therewith.  Tr.  3-85.  As previously noted under Charge No.  3, Petitioner's testimony on this subject is so inconsistent that it cannot be given any weight.  The charge is sustained as a failure to follow a directive of the Board.

11.  Title I Fund Correction

The charge is:

On January 22, 1981, the board directed Superintendent Valdez to correct the Title I migrant fund category for the Summer Program 1980 to reflect actual summer program participation within one week and to effect an appropriate reconciliation of accounts immediately.  Superinendent Valdez has not complied with either of these directives.

This charge is related to Charge No.  9 and essentially alleges that the correction made necessary by the failure to implement the initial budget amendment in June was itself not carried out by Petitioner.  The minutes for January 22, 1981, Resp.  Ex.  27, state:

Elizabeth Sifuentes moved that the Superintendent be directed to correct the Title I - Migrant fund category for the summer program to reflect actual summer program participation no later than a week from this date and that appropriate reconciliation of accounts be effective immediately.  Rudy Trevino seconded the motion and all Board members present voted in favor of the motion.

Mr.  Roman Trevino testified that this was not done by the next meeting, and he did not believe that it was ever done under the direction or supervision of Petitioner.  Petitioner did not respond to the charge.  It is sustained as a failure to comply with a Board directive, neglect of duties, and incompetence.

12.  Counselor Salaries.

The charge is:

On January 26, 1981, the board directed Superintendent Valdez to research and present to the board a salary study of the base salary for federally and regularly funded counselor positions within the last three years, it appearing that one counselor was seeking to resign because his contract did not provide compensation above base pay according to board policy.  Superintendent Valdez has not presented this salary study.

The minutes reflect that the Board requested that the research be submitted "at its next meeting." Resp.  Ex.  28.  Ms.  Sifuentes testified to the need for the study as reflected in the charge, Tr.  3-155, and that the study was not presented.  Tr.  3-156.  See also Tr.  3-88 (Mr.  Trevino).  Neither Petitioner nor any other witness disputed this testimony.  The charge is sustained as a failure to comply with a Board directive.

C.  Procedural Due Process
Petitioner alleged at the hearing before the Agency, and sought to adduce proof of, a violation of procedural due process.  In his final argument, Petitioner referred to two factual bases to support his claim of bias on the part of Board members Mr.  Roman Trevino, Mr.  Rudy Trevino and Ms.  Sifuentes.  Tr.  3-388-90.  First, a "fact-finding" visit conducted by the Texas Education Agency and the results thereof were supposedly blamed upon Mr.  Valdez, to his prejudice.  Second, the manner in which his suspension and termination were effected was assailed.  In addition, Mr.  Valdez asserted that he was a victim of racial prejudice and of personal animosity arising from an incident involving discipline of a child of a board member.

The claim pertaining to race was essentially that certain Board members were prejudiced against Anglos, and at one point they instructed Mr.  Valdez that "gringos need not apply" for certain positions with the District.  Tr.  2-10.  Counsel explained that since Mr.  Valdez was not himself racially prejudiced, this created a bias against him, although he was of the same race as the Board members involved.

The alleged prejudice and the above statement were denied.  Tr.  1-27, 2-218.  Moreover, the employment statistics of the district tend to discredit Mr.  Valdez's claim.  Tr.  3-35.  Finally, it should be noted that no one testified in support of Mr.  Valdez's attorney's claim that race in any manner influenced the attitude of the Board members toward Mr.  Valdez.  Accordingly, Petitioner did not carry his burden of proof as to any bias involving racial prejudice.

To similar effect is the testimony regarding the discipline of a Board member's daughter.  While Petitioner testified that the Board member, over a year before the termination, indicated that the recommended suspension of his daughter affected his view toward the Petitioner's employment, Tr.  3-355-56, this was denied by the member in question.  Tr.  2-35-6.  There was no evidence that the incident actually had any effect upon the views of the Board member at the time of the termination in issue.  The Petitioner failed to carry his burden of proving bias by credible testimony.

Counsel's argument concerning the manner in which the Board effectuated the suspension and termination of Petitioner is likewise without merit.  Petitioner's deficiencies had been discussed with him over an extended period of time prior to the suspension.  Tr.  1-21; 3-211.  The Board appointed a Personnel Committee to work with the district's attorney in order to ascertain whether sufficient cause existed for termination.  Concluding that sufficient cause in fact existed, the Board gave Petitioner detailed notice and a hearing.  The process pursued does not give rise to even an inference of proscribed bias.

Finally, the matter of the TEA "fact-finding" visit and report was addressed by Ms.  Sifuentes.  She agreed that she became angry when the report was received because of its one-sided nature and its hearsay foundation and she stated that it was "highly askewed in the direction that Mr.  Valdez was directing." Tr.  3-190-94.  However, it was clear that the major source of her condemnation of Petitioner was that "time and time again .  .  .  he failed to perform those things that were being asked of him." Tr.  3-212.  It may be noted that the TEA report was issued after Ms.  Sifuentes had chaired the Personnel Committee whose recommendation led to the Petitioner's termination and after the Board had voted to suspend Petitioner and had notified him of his impending termination and right to a hearing.

Under these undisputed facts, Petitioner has not established that Ms.  Sifuentes "had the kind of personal or financial stake in the decision that might create a conflict of interest," or that she harbored "personal animosity" against Petitioner stemming from matters other than the performance of his duties.  Hortonville Joint School District No.  1 v.  Hortonville Education Association, 96 S.Ct.  2308, 2314 (1976); See Duke v.  North Texas State University, 469 F.2d 829 (1973).  Accordingly, her pursuance of her statutory duty as a Board member, under Tex.  Educ.  Code §23.26 (Vernon 1972), has not been shown to violate Petitioner's right to procedural due process.

In any event, any possible deficiencies regarding the impartiality of the Board members have been cured by the hearing conducted pursuant to this appeal and cannot form the basis of a reversal of the Board's action.  See Sullivan v.  Houston Independent School District, 475 F.2d 1071 (5th Cir.  1973); Pizana v.  South San Antonio Independent School District, 083(2)-R5-380 (1982).

D.  Conclusion
Of the twelve specific charges brought by Respondent, eleven have been sustained as levied and one sustained in part.  Six charges were not disputed by Petitioner, one disputed only in part, and another disputed only as to responsibility for the undisputed facts.  Petitioner's case was not supported by any disinterested witnesses.  The conclusion is inescapable that, as charged by Respondent, Petitioner

has repeatedly failed to comply with official directives and established policies of the board of trustees, has repeatedly and continuously neglected his duties, and has displayed marked and continued inefficiency and incompetence in performance of duties.

Accordingly, under the terms of his contract, the termination of Petitioner was warranted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  Petitioner's termination of employment by Respondent has not been shown to be in violation of Petitioner's right to procedural due process.

2.  Under the terms of the contract of employment, Respondent properly terminated the Petitioner.

3.  Respondent did not act arbitrarily or capriciously in terminating Petitioner.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 29th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM
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