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Statement of the Case
Maria D.  Hernandez, Petitioner, appeals decisions of the Board of Trustees of McAllen Independent School District, Respondent, denying a grievance filed by Petitioner and nonrenewing Petitioner's term contract.

On September 11, 1985, Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education, held a prehearing conference for the purposes of, among other things, (1) clarifying the issues to be considered on appeal, and (2) determining the appropriate procedures to be followed.

Petitioner is represented by Robert E.  Hall, Attorney at Law, Houston, Texas.  Respondent is represented by Travis Hiester, Attorney at Law, McAllen Texas.

On July 15, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 6, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is uncontested that Petitioner was employed as a teacher by McAllen Independent School District for the 1984-85 school year.

2.  In the fall of 1984, Petitioner filed a grievance alleging that she had been harassed and mistreated by her principal, Rosalinda Hernandez, and that Principal Hernandez falsely accused Petitioner of, among other things, failing to prepare and submit proper lesson plans.  (Pet.  Bill of Particulars, para.  2-6; Resp.  Original Answer, Ex.  1).

3.  Petitioner's grievance was not resolved in meetings with Principal Hernandez (Level 1) or the district superintendent (Level 2).  Ultimately, Petitioner demanded and received a grievance hearing before Respondent's Board of Trustees (Level 3).  This hearing was held on April 22, 1985.  (Pet.  Bill of Particulars, para.  7, 8, 10; Resp.  Orig.  Answer, pp.  1-3).

4.  While Petitioner's grievance was pending, the superintendent recommended to the Board that Petitioner's contract not be renewed for 1985-86.  On March 29, 1985 Petitioner received a letter from the superintendent notifying Petitioner of the proposed nonrenewal, listing the reasons for the proposed nonrenewal and outlining the procedure for requesting a hearing before the Board concerning the nonrenewal.  The procedure for obtaining a hearing included the requirement that a request be made in writing within ten days after receipt of the notice of proposed nonrenewal.  (Tr.  of Prehearing conf., Pet.  Ex.  1).

5.  Petitioner did not file a request for a hearing concerning her proposed nonrenewal within ten days after receipt of the notice.  (Tr.  of Prehearing Conf., pp.  9-11).

6.  On April 22, 1985, the Board held a hearing concerning Petitioner's grievance.  Petitioner requested that this hearing be open to the public.  Principal Hernandez requested that the hearing be closed.  The Board, on advice of counsel, chose to grant Principal Hernandez's request for a closed hearing.  To enforce its decision to hold a closed hearing, the Board called in the McAllen Police who cleared the public, including Petitioner's supporters, from the room.  (Tr.  of Board Hearing, pp.  1-55).

7.  During the discussion of whether the hearing should be open or closed, Petitioner, through her representative, Mr.  Hector Loya, requested that the hearing be postponed for the purpose of obtaining an Attorney General's Opinion construing the Open Meetings Act [Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1986)].  Petitioner did not explain any basis on which she was entitled to such a postponement.  The Board did not grant this request.  (Tr.  of Board Hearing, pp.  12-41).

8.  Petitioner's representative requested a postponement of the April 22, 1985 hearing due to the "possibility of a riot." (Tr.  of Board Hearing, p.  20).

9.  Petitioner and her representative then requested a postponement alleging that "a lot of the people" who left the hearing after the McAllen police were called "were (her) witnesses." (Tr.  of Board Hearing, pp.  42-43).

10.  Petitioner and her representative once again requested a postponement, objecting to (1) Principal Hernandez obtaining a legal opinion; (2) the Board meeting being held in closed session; and (3) the thirty-five to forty minute delay resulting in the departure of "most of (her) witnesses." The Board denied this request.  (Tr.  of Board Hearing, pp.  84-86).

11.  Petitioner did not request a continuance of the hearing on the basis of the late hour.  Petitioner did not provide the Board with the name of any person who failed to testify, describe the nature of any excluded testimony, or explain with any specificity how her presentation would have differed if a continuance had been granted.  (See Tr.  of Board Hearing).

12.  The hearing before the Board continued until the early morning hours.  Petitioner presented some 23 witnesses.  (See Tr.  of Board Hearing).

13.  During the hearing, Petitioner went first with her evidence and arguments.  The only opposing evidence was presented by Principal Hernandez, appearing on her own behalf and not as a representative of the school district.  The school district did not present any evidence or arguments.  (See Local Record).

14.  At the conclusion of the hearing the Board voted to deny Petitioner's grievance.  (Tr.  of Board Hearing, pp.  355-56).

15.  The Board then voted to not renew Petitioner's contract for the 1985-86 school year.

16.  Respondent has adopted a policy "to provide a timely and orderly process for the resolution of employee grievances." (Tr.  of Prehearing Conf., Ex.  2).  Petitioner has not alleged that this policy was unfair or that Respondent failed to comply with it.  (See Petition for Review and Bill of Particulars).

Discussion
1.  The Nature of the Board Hearing
While Petitioner's grievance was pending she was given notice of the proposed nonrenewal of her contract; however, she failed to make a timely request for a hearing on the proposed nonrenewal.  (Findings of Fact Nos.  4-6).  Petitioner was thus not entitled to a nonrenewal hearing.  Tex.  Educ.  Code Ann.  §§21.205 - .206 (Vernon Supp.  1986).  Furthermore, Petitioner did not receive a nonrenewal hearing, notwithstanding the Board's vote for nonrenewal of Petitioner's contract following the hearing and vote on Petitioner's grievance.  (Findings of Fact Nos.  13-15).

Clearly then, Petitioner is not entitled to have her nonrenewal reviewed for a lack of substantial evidence supporting valid reasons for nonrenewal.  Petitioner's request that the nonrenewal of her contract be set aside can be considered only in the context that such relief might be granted as a result of her appeal of the denial of her grievance.

2.  Petitioner's Claim that the Open Meetings Act Was Violated
The Open Meetings Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1986), prohibits governmental bodies, including school district boards of trustees, from holding meetings which are closed to the public.  The prohibition is not absolute, however, as the Open Meetings Act provides exceptions allowing closed meetings in certain situations.  One of these exceptions is found in art.  6252-17, §2(g), which provides:

(g) Nothing in this Act shall be construed to require governmental bodies to hold meetings open to the public in cases involving the appointment, employment, evaluation, reassignment, duties, discipline, or dismissal of a public officer or employee or to hear complaints or charges against such officer or employee, unless such officer or employee requests a public hearing.

In the present case, Petitioner requested that the hearing be open to the public.  Principal Hernandez, on the other hand, requested that the hearing be closed to the public.  The Board, on advice of counsel and over Petitioner's strenuous objections, granted Principal Hernandez's request for a closed hearing.  (Finding of Fact No.  6).  Petitioner argues that, because her grievance alleged that Principal Hernandez had made false accusations against Petitioner, the hearing was for the purpose of considering complaints or charges against Petitioner and that, therefore, Petitioner was entitled to an open hearing under art.  6152-17, §2(g).  Petitioner further argues that she was the person with the most to lose at the Board hearing and that, therefore, she is the party art.  6252-17, §2(g) was intended to protect.

Construing art.  6252-17, §2(g) to protect the person with the most to lose at a hearing would, at best, present a fact question most properly decided by the body holding the hearing.  Such a decision would be subject to only limited appellate review.  At worst, such a construction would present potentially unanswerable questions concerning whose interests are more valuable.  Fortunately, art.  6252-17, §2(g) does not require such a construction.  The better interpretation of art.  6252-17, §2(g) is that it refers to the charges and complaints which directly resulted in the need for a hearing.  In the present case, Petitioner's grievance, alleging that Principal Hernandez had made false allegations against Petitioner, represents the charges or complaints which resulted in the need for a hearing.

Furthermore, Petitioner was the party in control of the proceeding.  Although she may have felt compelled to assert herself against Principal Hernandez, Petitioner was in a position to weigh the benefits and detriments of bringing a grievance before deciding whether to do so.  Petitioner was thus involved in the grievance by choice, while Principal Hernandez had no such choice.  Petitioner also had, at least in the first instance, control over the issues to be raised in the grievance.  Under these circumstances, the Board properly determined that, within the meaning of art.  6252-17, §2(g), it was hearing complaints or charges against Principal Hernandez, and could, therefore, grant the principal's request for a closed hearing.

3.  Petitioner's Claim That The Hearing Should Have Been Postponed
Petitioner first requested postponement of the hearing for the purpose of obtaining an Attorney General's Opinion construing art.  6252-17, §2(g), but never explained why she might be entitled to such a postponement.  (Finding of Fact No.  7).  The Board properly exercised its discretion to deny the request and to interpret art.  6252-17, §2(g) itself, knowing that it might have to defend its interpretation on appeal.

Petitioner's other requests for postponement are set out in Findings of Fact Nos.  8-10.  These primarily involve her contention that some of her witnesses left after they were excluded from the hearing room.  Notwithstanding her strenuous complaints on this point, Petitioner has never produced the name of any witness who left without testifying.  Petitioner has never described the nature of any excluded testimony.  Most importantly, Petitioner has never explained how she was harmed by any inability to add to the testimony of the 23 witnesses she was able to present.  A local board of trustees may deny a motion for a continuance of a hearing if the party requesting the continuance fails to explain his reasons for wanting the continuance and the harm he will suffer if the continuance is not granted.  McConnell v.  Southside ISD, Docket No.  127-R1b-683, p.  14 (Comm'r Educ., Feb.  1984).

Finally, Petitioner asserts that a continuance should have been granted because of the late hour.  This assertion was not raised at the Board hearing and, therefore, will not be considered on appeal.

4.  Denial of Petitioner's Grievance
Petitioner's grievance concerned the alleged misconduct of an administrator.  Administrators are employed by local boards of trustees and are directly accountable to them, not to the State Commissioner of Education.  Directly reviewing the conduct of a locally employed administrator in relation to a locally employed teacher is one instance where the division line between local and state jurisdiction referred to in Spring Independent School Dist.  v.  Dillon, 683 S.W.2d 832, 840 (Tex.  App.  - - Austin 1984, no writ), must be drawn in favor of local jurisdiction.

The local school board's decision may, of course, be appealed to the State Commissioner of Education pursuant to §11.13 of the Education Code.  However, in this type of case, where the appeal concerns a matter of strictly local concern - - i.e., a dispute between a locally employed teacher and a locally employed administrator - - the Commissioner should be reluctant to interfere with the decision of the local board of trustees unless the board clearly abuses its discretion.  A determination concerning whether the board abused its discretion can generally be made from a review of the transcript of the local proceedings when available.  As a general rule, a school board should not be held to have abused its discretion when the information presented to it reasonably supported the decision it made.

In the present case, Petitioner was afforded an extensive opportunity to present her grievance.  The Board of Trustees could have reasonably concluded, after considering all of the information presented to it, that her grievance was valid and should be resolved in her favor.  What the Board did, however, was deny her grievance, which, after considering all of the information presented to it, was also a reasonable decision.  There is no basis for holding that the Board abused its discretion.  Its decision denying Petitioner's grievance should, therefore, not be interfered with by the State Commissioner of Education.

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was not entitled to a hearing concerning her nonrenewal because she did not request one in a timely manner.

2.  Petitioner was not entitled to an open hearing concerning her grievance pursuant to Tex.  Civ.  Stat.  Ann.  art.  6252-17, §2(g) (Vernon Supp.  1986).

3.  Petitioner was not entitled to a continuance of her grievance hearing, and the Board of Trustees of McAllen Independent School District did not abuse its discretion in failing to grant her a continuance.

4.  The Board of Trustees did not abuse its discretion in determining, on the basis of the information presented to it, that Petitioner's grievance should be denied.

5.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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