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DECISION AND ORDER

On November 8, 1985 an Order was issued by the Honorable Hume Cofer in Cause No. 375,266 in the 331st District Court of Travis County, Texas, styled George West Independent School District, et al. v. Central Education Agency, et al., in which Judge Cofer dismissed that cause on the basis that the order of the State Commissioner of Education in the present case (i.e., Docket No. 111-R1a-484)

is not a decision within the meaning of the word "decision" in the Texas Register and Administrative Procedure Act because it does not determine the rights, duties or privileges of the parties nor does it decide the relief to which the claimant, Jennifer J. McCullough is entitled under the authority of the Texas Education Agency.  The Court further finds that the deficiency of such order prevents this court from attaining jurisdiction over any appeal from such order.

Inasmuch as it has been determined that no Order by the State Commissioner of Education has been entered in this cause, the following Order is now entered, based on the following Findings of Fact and Conclusions of Law (See the Decision of the Commissioner signed May 2, 1984 and the Decision on Motion for Rehearing signed August 1, 1984):

Findings of Fact

1. Petitioner was first employed by Respondent as a classroom teacher on or about May 20, 1982, pursuant to a written contract for a term encompassing the 1982-83 school year.

2. On March 24, 1983, Respondent's Board of Trustees elected to renew Petitioner's contract for the 1983-84 school year.

3. On July 21, 1983, Respondent's Board of Trustees adopted a policy regarding probationary contracts, which stated, "The first two years of continuous employment in the District for all full-time, professional certified personnel shall be a probationary period." Prior to July 21, 1983, Respondent had no policy referencing a probationary plan for its employees.

4. On March 20, 1984, the President of the George West ISD Board of Trustees sent a letter to Petitioner, the substance of which reads, in its entirety, as follows:
Dear Mrs. McCullough:

At the regular board meeting of the board of trustees of the George West Independent School District on March 20, 1984, at 7:30 p.m., the trustees voted to non-renew your contract for the 1984-85 school year.

We would like to thank you for teaching in the George West Independent School District for the 1982-83 and 1983-84 school years.

5. Petitioner's contract with the school district for the 1983-84 school year reads, in pertinent part, as follows:

Teacher agrees to abide by and conform to the rules, regulations and policy (sic) of the District, and such other reasonable rules, regulations and policies as may be from time to time adopted by the school authorities . . .

Conclusions of Law

1. After April 1, 1982, a Texas term contract teacher's status as probationary or nonprobationary for the purposes of the Term Contract Nonrenewal Act is established on the date on which the teacher signs his or her first contract with the employing district.  If the district has a valid probationary policy in effect on that date, the teacher is probationary and is not entitled to receive the benefits of the Act during the probationary term.  If the district does not have a valid probationary policy on that date, the teacher is not probationary and has a vested interest in receiving the benefits of the Act; such a teacher may not be made probationary by subsequently adopted district policy.

2. At all times relevant to this appeal, Petitioner was a non-probationary employee.

3. The provisions of the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983) are applicable to this appeal.

4. Respondent's action of nonrenewing Petitioner without providing her with the opportunity for a hearing was in violation of the Term Contract Nonrenewal Act.

5. Petitioner's claim that her contractual rights were impaired by the application of any probationary period adopted after April 2, 1983 need not be considered, because a decision in Petitioner's favor would entitle Petitioner to no relief from the State Commissioner of Education other than that to which she is entitled by the above Findings of Fact and Conclusions of Law.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that George West Independent School District (1) offer to employ Petitioner, Jenny McCullough, in the same professional capacity in which she was employed by the school district pursuant to her contract for the 1982-83 school year, (2) reimburse her for damages attributable to the loss of the salary she would have received had she been renewed in the same professional capacity during the 1983-84 school year and each subsequent school year until the date of such offer and, (3) include in Petitioner's personnel file a copy of this Order or a reference to the order clearly stating that the purported nonrenewal of Petitioner was not valid.

SIGNED AND ENTERED this  12th  day of  September  , 1986.

____________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION

DOCKET NO. 111-R1a-484

JENNY McCULLOUGH
§


BEFORE THE STATE


§

§
V.
§
COMMISSIONER OF EDUCATION


§
GEORGE WEST INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

DECISION OF THE COMMISSIONER

ON MOTION FOR REHEARING

On May 29, 1984, the school district filed a Motion for Rehearing and a brief in support of that motion.  In its brief, the district argues that the Decision of the Commissioner entered on May 2, 1984 was erroneous.  Among the issues raised by the district are the following:

1. That "[t]he Commissioner erred in disregarding the express language in Petitioner's contract in which Petitioner agreed to comply with such rules and regulations `as may be from time to time adopted by school authorities.'" (Point of Error II).

The contract between the parties for the 1983-84 school year reads, in pertinent part, as follows:

Teacher agrees to abide by and conform to the rules, regulations, and policies of the District, and such other reasonable rules, regulations and policies as may be from time to time adopted by the school authorities.

(Resp. Ex. A).  (Emphasis added).

The holding in the May 2, 1984 Decision was to the effect that the district's probationary policy was not reasonable to the extent that it was intended to deprive teachers already under contract with the district of vested rights.

2. That "[t]he Commissioner erred in concluding that Petitioner acquired an implied contractual right to a nonprobationary status when she contracted with Respondent in the Spring of 1983." (Point of Error No. 5).

The Decision in this case did not hold that Petitioner had acquired a "contractual" right to nonprobationary status at any time.  Rather, she acquired a statutory right to the benefits of the TCNA on the date on which she signed her first contract of employment with the district (i.e., May 20, 1982).  Therefore, the district's assertion in its brief that "[t]he question here involved is whether a school board may modify preexisting contractual relationship (assuming one exists)," is incorrect.  The question is whether a school board may modify an existing statutory right.  Respondent has produced no authority that it may, by local policy, effectively override the will of the legislature.

3. That "[t]he Commissioner erred in reading into the TCNA a time limit after enactment in which a probationary policy must be adopted in order to be accorded the plain statutory effect, i.e., applicability to all first and second year teachers." (Point of Error No. IV).

It should first be noted that the Decision in this case did not hold that a time limit existed in which school districts must adopt a probationary policy.  A school district may, at any time, adopt a probationary policy, and that policy will be effective as to any teacher thereafter employed by the district.  The holding was only to the effect that teachers already employed may not be reduced from nonprobationary to probationary status by the policy.

The central issue, then, on which all of the district's arguments depend, concerns the intent of the legislature.  If the legislature intended for the status of term contract teachers as probationary or nonprobationary to be determined on the date on which the teacher signs his or her first contract with a district, Respondent cannot prevail, because its local policy cannot supersede a statute; if, on the other hand, the legislature intended for teachers to remain uncertain of their status during the first two years of their employment with a district, by allowing the district, at any time, to thrust probationary status on them, the district must prevail, because that is exactly what it did.

The school district's argument on this point is, in essence, two fold: (1) that nothing in §21.209 expressly prohibits the district from adopting a probationary policy at any time and applying it immediately to teachers already employed by the district; and (2) that, pursuant to Tex. Rev. Civ. Stat. Ann. art. 5429b-2, Subchapter C, sec. 3.01(5) (Vernon Supp. 1983), a presumption exists in construing a statute that "public interest is favored over private interest." The "plain intent of the statutory language," asserts the district, "is to confer a benefit upon school boards, to facilitate the nonrenewal of teachers in their first and second years of employment with the district." (Resp. Brief, pp. 12-13).  Therefore, the district concludes, it "at all times remains authorized by the Act to adopt probationary policies; and the teacher remains on notice that the first two years of employment with any district may be made a probationary period." (Resp. Brief, p. 27).

Section 21.209 of the TCNA reads as follows:

The board of trustees of any school district may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district, in which case the provisions of this subchapter shall not apply during such probationary period.

The statute does provide a method by which school districts which wish to do so may facilitate the nonrenewal of first and second year teachers in their employ.  The general rule of the TCNA, however, is that term contract teachers are nonprobationary; the onus is on the local school district to carve out the limited exception, allowed by the statute, to the general rule.

In order to carve out the allowable exception, the district must "provide by written policy for a probationary period." The reason for (1) establishing a general rule that term contract teachers are entitled to the benefits of the TCNA and (2) requiring the local district to formally put its intent to carve out the allowed exception in writing as an official policy of the district is clear: to ensure that new teachers will not have to guess about their status as probationary or nonprobationary during the first two years of their employment.  A teacher who will not receive the benefits of the TCNA during those first two years will be on clear notice of that fact from the moment the teacher signs his or her first employment contract with the district; such a teacher will have no reason to complain about being unfairly surprised if nonrenewed during his or her first two years of employment without receiving notice and a hearing.

The district's position, if adopted, would allow a school district to receive all of the benefits of having a probationary policy without providing for one in writing.  In effect, a district could, for an indefinite period, have a secret probationary policy; i.e., the board members might know that no first or second year teacher in their district would ever receive the benefits of the TCNA, but the rest of the world would be unaware of that fact until the board was forced to put its policy in writing the first time it wished to actually nonrenew a first or second year teacher.  At worst, the district could adopt a probationary policy on the last day of the teacher's second year of employment and decide not to renew the teacher's employment without even informing the teacher of that fact.  The teacher could conceivably remain unaware that he or she was unemployed until August.  At best, the district's teachers would spend two years uncertain about their status while the board of trustees kept its intentions private - - which is precisely what the requirement that a probationary policy be in writing was intended to prevent.

4. That the Commissioner should have made additional Findings of Fact and Conclusions of Law.  (Points of Error I and III).  The district requests a Finding of Fact to the effect that Petitioner's contract stated that she would comply with such reasonable rules, regulations and policies "as may be from time to time adopted by the district." The district further complains that the Conclusions of Law in the May 2, 1984 Decision do not place it on notice of what it must do in order to comply with the TCNA.  The following supplemental findings and conclusions are, therefore, entered:

Supplemental Finding of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I hereby supplement the Findings of Fact in the Decision entered in this case on May 2, 1984, with the following Finding of Fact:

5. It is undisputed that Petitioner's contract with the school district for the 1983-84 school year reads, in pertinent part, as follows:

Teacher agrees to abide by and conform to the rules, regulations and policy (sic) of the District, and such other reasonable rules, regulations and policies as may be from time to time adopted by the school authorities . . .

(See Resp. Answer, Ex. A).

Supplemental Conclusions of Law

After due consideration of the record, matters officially noticed, and the Findings of Fact entered in this cause, in my capacity as State Commissioner of Education, I hereby supplement the Conclusions of Law in the Decision entered in this case on May 2, 1984, with the following Conclusions of Law:

5. After April 1, 1982, a Texas term contract teacher's status as probationary or nonprobationary for the purposes of the Term Contract Nonrenewal Act is established on the date on which the teacher signs his or her first contract with the employing district.  If the district has a valid probationary policy in effect on that date, the teacher is probationary and is not entitled to receive the benefits of the Act during the probationary term.  If the district does not have a valid probationary policy on that date, the teacher is not probationary and has a vested interest in receiving the benefits of the Act; such a teacher may not be made probationary by subsequently adopted district policy.

6. Respondent's Motion for Rehearing should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion for Rehearing be, in all things, DENIED.

SIGNED AND ENTERED the  1st  day of  Aug  , 1984.

____________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  12th  day of JANUARY, 1985.

______________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO. 111-R1a-484

JENNY J. McCULLOUGH
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
GEORGE WEST INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 2nd day of May, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  10th  day of NOVEMBER, 1984.

_____________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION

DOCKET NO. 111-R1a-484

JENNY McCULLOUGH
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
GEORGE WEST INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  15th  day of JANUARY, 1985.

______________________________

JON BRUMLEY, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_________________________________

EMMETT J. CONRAD, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Jenny McCullough, Petitioner, brings this appeal from an action of the Board of Trustees of the George West Independent School District (GWISD), Respondent, nonrenewing Petitioner's contract of employment.  Robert L. Howell was appointed Hearing Officer by the State Commissioner of Education.  Having read the entire record of appeal, this decision is issued in lieu of a Proposal for Decision, as provided by Tex. Rev. Civ. Stat. Ann. art. 6252-13a, Sec. 15 (Vernon Supp. 1983).  The findings of fact and conclusions of law in this decision are based on the pleadings filed by the parties to this controversy, it having been stipulated by the parties in those pleadings that there are no material facts in controversy.

Petitioner is represented by Mr. Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Ms. Denise Howell, Attorney at Law, Austin, Texas.

Findings of Fact

After reviewing the record of appeal, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is undisputed that Petitioner was first employed by Respondent as a classroom teacher on or about May 20, 1982, pursuant to a written contract for a term encompassing the 1982-83 school year.

2. It is undisputed that, on March 24, 1983, Respondent's Board of Trustees elected to renew Petitioner's contract for the 1983-84 school year.

3. On July 21, 1983, Respondent's Board of Trustees adopted a policy regarding probationary contracts, which stated, "The first two years of continuous employment in the District for all full-time, professional certified personnel shall be a probationary period." (Resp. Plea to the Jurisdiction and Original Answer, Ex. B).  Prior to July 21, 1983, Respondent had no policy referencing a probationary plan for its employees.

4. It is undisputed that, on March 20, 1984, the President of the George West ISD Board of Trustees sent a letter to Petitioner, the substance of which reads, in its entirety, as follows:
Dear Mrs. McCollough:

At the regular board meeting of the board of trustees of the George West Independent School District on March 20, 1984, at 7:30 p.m., the trustees voted to non-renew your contract for the 1984-85 school year.

We would like to thank you for teaching in the George West Independent School District for the 1982-83 and 1983-84 school years.

Discussion

ISSUE: Is Petitioner a probationary employee within the meaning of Respondent's policies and the TCNA?

The TCNA requires school districts to enact policies necessary to implement the statute, but contains no mandatory time limits for the passage of those policies.  Likewise, §21.209, while granting school districts the discretion to adopt probationary policies, mandates no time limits for doing so.  Because policies were not expressly required to be in force when the TCNA took effect and since no time limits were specified, it is concluded that the legislature intended that school districts be afforded a reasonable time in which to adopt policies in compliance with the statute.

The provisions of §21.209 make it quite clear that the legislature believed that the best interest of public education would be served by permitting school districts the option of excluding employees from the operation of the TCNA during the first two consecutive years of their employment.  It is common knowledge that potentially thousands of certified employees falling within that category were either already employed when the TCNA took effect on August 31, 1981 or would be employed shortly thereafter.  In view of the underlying rationale of §21.209, there is no logical or reasonable basis for granting those employees immunity from probationary policies simply on the grounds that they were employed before the school district had a reasonable opportunity to enact its policies.  Thus, the issue to be resolved is to determine the reasonable period of time in which a school district is (or was) required to act.

The obvious cut-off date for placing teachers employed on or after the effective date of the TCNA under probationary policies was April 1, 1982, the first date on which a teacher's status as probationary or nonprobationary under the TCNA was truly significant.  Nonprobationary teachers who had not received written notice by that date that their nonrenewal was under consideration were reemployed, pursuant to §21.204, for the 1982-83 school year.  Probationary employees, on the other hand, had no more right to the renewal of their contracts than they had prior to the effective date of the TCNA; i.e., they had no expectation of continued employment and were entitled to no process under the law.  See Hix v. Tuloso-Midway ISD, 489 S.W. 2d. 706, (Tex. Civ. App. - Corpus Christi 1973, writ ref'd n.r.e.).  Absent a clear legislative directive, and there has been none, teachers in their first two years of employment when the TCNA took effect, may not reasonably be said to have achieved nonprobationary status simply by virtue of the passing of August 31, 1981.  Rather, their employment status depended on whether the school district adopted policies prior to April 1, 1982 declaring them probationary.  It has been held, for example, that a probationary policy adopted March 22, 1982 effectively placed a teacher in her second year of employment with a school district on probationary status.  Linda Everton v. Belton ISD, Docket No. 182-R1a-782 (Decision of the Commissioner, June 1983; affirmed by the State Board of Education, October 1983).  Likewise, it has been held that a teacher first employed on November 1, 1981 was effectively placed on probationary status by a probationary policy adopted January 14, 1982.  Cynthia Mabrey v. Grand Prairie ISD, Docket No. 209-R1a-882 (Interim Order of the Commissioner, May 1983).  The rationale in these cases was that (1) the teachers were on notice of the TCNA, including the statute's requirement that policies be adopted implementing the statute; (2) they were aware, as a practical matter, that the implementing policies, when adopted, might include probationary policies; and (3) as a practical matter, the policies needed to be in force no later than April 1, 1982.

In the present case, Petitioner was first employed after April 1, 1982.  The Everton/Mabrey rationale, therefore, is not applicable to Petitioner.  (Indeed, it is noteworthy that Petitioner had successfully completed her first year of employment and had been renewed by Respondent on March 24, 1983, for the 1983-84 school year.) Because the school district did not enact probationary policies by April 1, 1982, it is concluded that all teachers in the employ of the district on that date and all teachers thereafter employed before its probationary policies were passed attained nonprobationary status.  They were, after all, on notice that the district had not adopted a probationary policy within a reasonable time after the TCNA took effect.  Their reasonable expectations could only be that the district had decided not to adopt such a policy.

The school district, however, argues that Petitioner's contract embraced its probationary policies by stating that Petitioner agreed to comply with such reasonable rules, regulations and policies "as may be from time to time adopted by the school authorities." (Resp. Plea to the Jurisdiction and Original Answer, Ex. A).  The language of the contract, however, cannot reasonably be construed in such a manner as to allow one party to unilaterally divest the other of valuable rights, such as the benefits of the TCNA.

Conclusion

Petitioner was a nonprobationary teacher at the time of her nonrenewal.  Therefore, because the Board of Trustees made a final decision to nonrenew Petitioner's employment without giving her an opportunity for a hearing, the Board's decision should be held invalid, and Petitioner's appeal should be granted.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. At all times relevant to this appeal, Petitioner was a non-probationary employee.

2. The provisions of the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983) are applicable to this appeal.

3. Respondent's action of nonrenewing Petitioner without providing her with the opportunity for a hearing was in violation of the Term Contract Nonrenewal Act.

4. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  2nd  day of  May  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
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