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DECISION OF THE COMMISSIONER
Statement of the Case
Jim Hester, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984), from the decision of the Board of Trustees of the Canadian Independent School District, Respondent, to nonrenew his term contract for the 1985-86 school year.

A hearing on the matter was held before the Board of Trustees on April 11, 1985, at which neither party was represented by legal counsel.  On appeal, Petitioner is represented by Richard L.  Arnett, Attorney at Law, Austin, Texas.  Respondent is represented by Paul Lyle, Attorney at Law, Plainview, Texas.  Mark W.  Robinett is the Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision.

On July 3, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted and that Respondent be directed to offer Petitioner a contract as teacher/coach for the 1985-86 school year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a teacher and assistant coach under a written term contract with Respondent for the 1984-85 school year.  (Resp.  Ex.  7).

2.  On March 19, 1985, Respondent's Board of Trustees, after reviewing the written evaluations and reasons for recommendation for nonrenewal, directed that Petitioner be given written notice of the proposed nonrenewal of his contract.  (Tr.  3).

3.  By letter dated March 20, 1985, Petitioner was notified of his proposed nonrenewal and of the following reasons for its proposal:

The consideration not to renew your contract is being made for the following reasons:

Policy DOAD (Local) 21.  A significant lack of student progress.

Organizational Goals 1983-84 and Organizational Goals 1984-85 state the need for development of competitive football and boys basketball teams which will be in the playoffs by 1984-85.

(Resp.  Ex.  1).

4.  A hearing before the Board of Trustees was held concerning Petitioner's proposed nonrenewal on April 11, 1985.

5.  At the hearing, Jim Pollard, Superintendent of CISD testified as follows:

(a) The school's organizational goals for 1983-84 included, "Development of a competitive football team that will be a playoff contender." (Tr.  9; Ex.  No.  3).

(b) The above goal was reasonable in light of the available players' athletic ability.

(c) The 1983 football team's record was 3-7, and the team tied for last place in the District 1-AAA standings.  (Tr.  9).

(d) The school's organizational goals for 1984-85 included, "The boy's (sic) football team shall show improvement in the win-loss record and be in the play-offs in the fall 1984." (Tr.  10; Ex.  No.  4).

(e) The goal referred to in (d) was a reasonable goal in light of the players' ability.  (Tr.  10).

(f) The 1984 team finished with a 4-5 won-loss record and in fourth place in the District's 1-AAA standings.  (Tr.  10).

(g) Petitioner's contract for the 1984-85 school year states: "In the event employee serves in more than one position, employment is conditioned upon satisfactory performance in either position, and unsatisfactory performance in either position constitutes grounds for dismissal or nonrenewal of this contract." (Tr.  12; Ex.  No.  7).

(h) Policy DPA (Local), concerning the qualifications and duties for assistant coaches, provides, in pertinent part, that the assistant coach shall "[d]evelop competitive teams in accordance with the ability available." (Tr.  12-13; Ex.  No.  8).

(i) "The football teams for the past two years have not been competitive and there has been a significant lack of student progress.  Mr.  Hester is accountable along with the athletic director/head football coach and the other assistant high school football coaches for the unsatisfactory student progress demonstrated by the football team for the past two years." (Tr.  13).

5.  Petitioner testified that, although the team did not reach the playoffs in 1984, the team "was a contender," even though the team was usually outnumbered in terms of school enrollment and the opponent's student participation.  He noted that the largest margin of any defeat was 12 points and asserted that the team "was in striking distance of almost any team that we played." Petitioner further pointed out that the team produced one all district player from the offensive line and one from the defensive secondary, the two groups with which he worked.  Finally, Petitioner noted the improvement in the records of the JV and ninth grade football teams, and the girls JV basketball team, all of which he coached in addition to the varsity football team.  (Tr.  19-22).

6.  Petitioner's evaluation for the 1984-85 school year reflected that, on a 5 point scale (with "5" signifying "clearly outstanding," "4" signifying "exceeding expectations," and "3" signifying "satisfactory"), Petitioner exceeded expectations in the categories of "Teaching Skills," "Classroom and School Environment," and "Professional Responsibilities," and that his score in the category of "Communication" was 3.25.  His overall rating, after applying the district's weighting formula, was 3.84.  The principal's comments were as follows: "Coach Hester does a good job in his Physical Science classes.  He is well organized, keeps students on task the entire period, and is fair and just to his students."

Discussion
The evidence against Petitioner is to the effect that (1) the high school football team's record was 3-7 in 1983 and 4-5 in 1984; (2) the team was tied for last place in 1983 and finished in fourth place in 1984; and (3) the school district had made it clear to the coaches that the team was to be a playoff contender in 1983 and actually in the playoffs in 1984.

The Term Contract Nonrenewal Act directs the Commissioner to review a school board's decision to nonrenew a teacher under the substantial evidence standard.  Tex.  Educ.  Code Ann.  §21.207(a) (Vernon Supp.  1984).  Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  Shelton v.  Aquilla ISD, No.  133-R1-481, p.  14 (Comm.  Educ., June 1983).  Nevertheless, even under this standard the evidence presented to the local board of trustees in support of Petitioner's proposed nonrenewal was not sufficient to constitute "substantial evidence."

First, it must be conceded that an athletic team's won-loss record is relevant to an assessment of a coach's performance.  However, when considered in a vacuum, a poor record does not constitute even a scintilla of evidence that bad coaching was responsible for that record.  Too many other factors influence a won-loss record over which the coach has no control, including, for example, the inherent ability of his players, the calibre of the opposition, and injuries to key players.

Second, the fact that the football team failed to make the playoffs in 1984 constitutes conclusive evidence that the district's goal to that effect was not met.  However, Petitioner was not nonrenewed for failing to meet that goal; he was nonrenewed for "a significant lack of student progress." The team's failure to make the playoffs constitutes not even a scintilla of evidence of "a significant lack of student progress." The players may have improved their skills dramatically and yet still failed to make the playoffs for a number of reasons, including, for example, the fact that the teams that did make the playoffs were bigger, stronger, and faster and received excellent coaching themselves.

Third, even if it were appropriate to consider a won-loss record in a vacuum in assessing a head coach's performance, there is no justification for extending that principle to assistant coaches.  The district argues that "the end result was part his responsibility, and he must stand accountable for the results, whether his proportionate part can be determined or not." (Answer, Par.  9).  This philosophy - - i.e., "We win as a team and lose as a team" - - is a commendable attitude to instill in the individual participants in team sports, but it cannot stand as a reason for nonrenewing an assistant coach who is doing his job competently and in accordance with district policy.  Nonrenewal must be based on personal accountability.  See Seifert v.  Lingleville ISD, No.  174-R1a-782, p.  4 (Comm.  Educ., Jan.  1983).  In this particular case, the district did not present any evidence at all that Hester individually failed to perform his duties in an acceptable manner.

Fourth, even if it were appropriate to consider the team's won-loss record in a vacuum in assessing an assistant coach's performance, the record itself in the present case indicates that progress did take place from 1983 to 1984.  The 1984 team had one more victory and two fewer losses than the 1983 team, and a winning percentage of .444, compared to the previous year's percentage of .300.  In addition, instead of finishing in a tie for last place, as the 1983 team had, the 1984 team finished in fourth place.  Before there can be a significant lack of progress, there must be some lack of progress; and the won-loss record of the football team indicates that, to the contrary, there was indeed some progress from 1983 to 1984.

In conclusion, a coach's employers have the right to expect that the coach's players will improve their skills under the coach's tutelage, and to expect, as required by Policy DPA, that the coach "[d]evelop competitive teams in accordance with the ability available." However, an assistant coach may not be nonrenewed unless there is substantial evidence that he did not perform his particular duties in a satisfactory manner.

The school district, however, asserts the following alternative position in paragraph 10 of its Answer:

In the alternative, Respondent says that even though substantial evidence is shown in the record to support the nonrenewal, and all of the provisions of the Term Contract Nonrenewal Act are followed, since the Petitioner was employed in the dual capacity of coach-teacher (Tr.  28, Line 2-10), his contractual relationship with the district as a coach is not controlled by said act, and he could be non-renewed in that capacity without regard to the terms and provisions of the Term Contract Non-Renewal Act.  Since he was on a one-year term contract as a coach, as admitted by him in the record, he could be non-renewed as such for any constitutionally permissible reason decided by the board.  His non-renewal, being based upon coaching factors, triggers application of the following provision contained in his contract (Tr.  Exhibit No.  7):

In the event employee serves in more than one position, employment is conditioned upon satisfactory performance in each position.  Satisfactory performance in either position constitutes grounds for dismissal or non-renewal of this contract.  The employee cannot resign one position without resigning both.

Therefore, since the board found his coaching unsatisfactory, it constitutes grounds for non-renewal of the entire contract.

The extent to which the provisions of the TCNA are applicable to a particular school district employee depends entirely on the extent to which the employee is a "teacher" as defined by §21.201 of the Act.  Subsection (1) of that Section reads, in its entirety, as follows:

"Teacher" means a superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional employee, except paraprofessional personnel, who is required to hold a valid certificate or teaching permit.

(Emphasis added).

It is arguable that the position of "coach," by itself, does not meet any of the above criteria.  For example, a classroom teacher with a separate contract for supplemental part-time coaching duties, although entitled to the benefits of the TCNA prior to nonrenewal as a classroom teacher, might not be entitled to the benefits of the TCNA in relation to the nonrenewal of the supplemental coaching position.

Petitioner, however, is not employed as a classroom teacher with supplemental part-time coaching duties.  Rather, his position, as set forth in his contract, is that of "teacher/coach" - - one full-time position with two duties that are not severable.  A "teacher/coach" is indeed required to hold a valid teaching permit in order to perform his or her teaching duties.  A "teacher/coach" is, therefore, a teacher" for the purposes of the TCNA.

The district's scenario would allow districts to circumvent the TCNA by making continued employment in every teaching position contingent on satisfactory performance in some position which, by itself, is not a "teaching" position for the purposes of the TCNA.  For example, a "teacher/chess club sponsor" could be nonrenewed in both capacities for unsatisfactory performance as chess club sponsor, even in the absence of any evidence that his or her performance was indeed unsatisfactory.

A district has the option either to employ a person as a teacher with a separate agreement for supplemental part-time duties, or to employ the person for one position with multiple duties specified in the employment contract.  Either approach has advantages and disadvantages for both the district and the employee.  Under the first approach, the district might be able to terminate an employee's supplemental duties without triggering the provisions of the TCNA, depending on the specific nature of the supplemental duties involved, while retaining the person as a classroom teacher.  Likewise, the employee could resign from the supplemental duties without jeapordizing his position as a teacher.  Under the second approach, the district could ensure that several duties be performed by one employee, and that nonperformance of any such duty would lead to nonrenewal or termination of the entire employment relationship.  However, under this approach the employee would be entitled to the benefits of the TCNA, even if the particular duty leading to the action, if considered in isolation, would not have required application of the TCNA.

In conclusion, it is appropriate to make an employee's duties as teacher and coach one unseverable position in order to bind the teacher to serve in both capacities.  It cannot be concluded, however, that, although the teacher is bound, the school district is not.  A "teacher/coach" is, therefore, entitled to the benefits of the TCNA; and although substantial evidence to support a valid reason for nonrenewal of the teacher/coach in either capacity will support nonrenewal of the entire contract, neither capacity may be nonrenewed in the absence of such evidence.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  A "teacher/coach" is a "teacher" for the purposes of the Term Contract Nonrenewal Act and may not be nonrenewed in either or both capacities in the absence of substantial evidence to support a valid reason for nonrenewal in one of the two capacities.

2.  Substantial evidence was not received by the Board of Trustees of Canadian Independent School District to support the nonrenewal of Petitioner's contract as "teacher/coach" for the reason given in the notice of proposed nonrenewal; i.e., "a significant lack of student progress."

3.  Petitioner's appeal should be GRANTED.

4.  The school district should be directed to offer Petitioner a contract for the 1985-86 school year in the same professional capacity as that in which he was employed for the 1984-85 school year.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED; and further,

IT IS DIRECTED that Respondent offer Petitioner a contract for the 1985-86 school year in the same professional capacity as that in which he was employed for the 1984-85 school year.

SIGNED AND ENTERED this 22nd day of October, 1985.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

M E M O R A N D U M
TO:
Annette Hewgley



FROM:
James Salmon



DATE:
October 11, 1985



SUBJECT:
Disposition of PPC Cases

The following list indicates the final actions taken by the PPC on the cases you inquired about:

1. Richmond v.  Devlin; 119-PPC-584 - complaint withdrawn

2. Douglas v.  Runnels; 121-PPC-584 - complaint withdrawn

3. Hawkins v.  Goen; 151-PPC-684 - complaint withdrawn

4. Hall v.  Jennings; 168-PPC-784 - complaint heard - commission voted to dismiss complaint

5. Campos v.  Espinoza; 109-PPC-585 - complaint withdrawn

If I can be of further help, please call.

JS:lw

M E M O R A N D U M
TO:


File

RE:
Campos v.  Espinoza


Docket No.  109-PPC-585

SUBJ:


Close File

DATE:
August 18, 1987

The complaint which culminated in the referenced matter was withdrawn as evidenced by James Salmon's letter of October 10, 1985; attached hereto.

No file was ever started in this office.

/ach

October 10, 1985

Certified Mail

Ms.  Marisela Campos

1220 North 7th Avenue

Crystal City, Texas 78839

Dear Ms.  Campos:

In accordance with section .026 of the Rules of Procedure, all of the conditions have now been met concerning the withdrawal of your complaint against Mr.  Rudy Espinoza, Jr.  filed with the Teachers' Professional Practices Commission of Texas.

This letter is to serve as notice that the complaint has been officially withdrawn and no further action will be taken by the commission.

Thank you very much.

Sincerely yours,

______________________

James A.  Salmon, Director

Teachers' Professional Practices

 Commission of Texas

JAS:lw
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