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BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 2nd day of December, 1983 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of APRIL, 1984.

________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER

Petitioner, George Robert Dietert, appeals the March 28, 1983 decision of the Zapata County Independent School District Board of Trustees, Respondent, suspending Petitioner for a period of six weeks, beginning on February 21, 1983, and continuing to April 11, 1983.

Hearing was held on August 10, 1983, before Denise Howell Anderson, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented by Mr. David T. Lopez, Attorney at Law, Houston, Texas, and Mr. Murray E. Malakoff, Attorney at Law, Laredo, Texas.  Respondent was represented by Julio Garcia, Attorney at Law, Laredo, Texas.

On September 6, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 4, 1983.  Respondent's Reply to Petitioner's Exceptions to the Proposal for Decision was filed on October 31, 1983.

Findings of Fact

After due consideration of the evidence and matters officially noticed in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all pertinent times, George Robert Dietert, Petitioner, was a student enrolled at the Zapata High School within the Zapata County Independent School District, Petitioner being first enrolled there on or about the 21st day of January, 1983.

2. On February 15, 1983, Gilberto Hurtago, head custodian of the Zapata High School observed Petitioner sitting inside his pickup truck in the school parking lot, smoking a cigarette.  Mr. Hurtago advised Petitioner to leave his vehicle and to return to class and asked Petitioner for his name.  Petitioner refused to give Mr. Hurtago his name.  Mr. Hurtago followed Petitioner inside the high school building, whereupon Petitioner turned and asked Mr. Hurtago, "Why the . . . are you following me?" Thereupon, Petitioner used further profane language with Mr. Hurtago, including a threat to tell Speedy Collette, a member of the school Board of Trustees, "What kind of a . . .  janitor we have." (Tr. 155-59).

3. On Friday, February 18, 1983, during the noon hour, Petitioner requested permission of the high school principal, Leobardo Martinez, Jr., to leave the high school campus for the purpose of driving his mother to the doctor.  Mr. Martinez denied such permission, and refused to telephone Petitioner's mother in order to confirm Petitioner's request.  Thereupon, Petitioner, in the presence of the high school principal and others, told Mr. Martinez that he was a "son of a bitch." (Tr. 190-91).

4. On February 18, 1983, Mr. Martinez called Petitioner's mother, advised her of the incident and that Petitioner was suspended for two and one-half days, and requested that Mrs. Dietert accompany Petitioner to school at the end of the suspension period.  (Tr. 191-92).

5. On February 18, 1983, after discussing the problem with Mr. Molina, superintendent of schools, it was decided to submit Petitioner's case to the Board of Trustees at its regularly scheduled meeting for Monday, February 21, 1983.  (Tr. 191-182).  Thereupon, Principal Martinez telephoned Petitioner's father at his place of employment, advised Mr. Dietert of the two incidents of profanity, and that Petitioner's case would be heard by the Board of Trustees on Monday, February 21, 1983 at 6:00 p.m. (Tr. 192-95).

6. On February 21, 1983, the Zapata School Board met and considered the complaint against Petitioner, and determined to suspend Petitioner for a period of six weeks.  Petitioner attended this meeting with his mother.  At no time prior to this meeting of February 21, 1983, had Respondent provided Petitioner with a statement of the specific charges, which, if proven, would justify expulsion under school policy.  (Tr. 195-97, 210-11).  The record does not reflect that Respondent advised either of Petitioner's parents of their right to present witnesses, evidence and to be represented by counsel.

7. The Zapata High School Student Handbook, 1982-1983, requires, in all student discipline cases, the written notification to the parent of the disciplinary action taken and the specific reasons for the action, as well as, in the case of permanent suspension, the right to a fair and impartial hearing in which the student has a right to present witnesses, evidence, and to be represented by counsel.  (Resp. Ex. 10, pp. 16-17).

8. Thereafter, in early March of 1983, Petitioner employed counsel to file a suit for damages and injunctive relief in the United States District Court, Southern District of Texas, Laredo Division, being Civil Action L-83-21.

9. On March 25, 1983, the parties appeared in the United States District Court, Laredo Division, whereupon the Honorable George P. Kazen inquired whether the Respondent was willing to provide Petitioner with a hearing.  It further appears that both parties, with approval of the bench, agreed to hold a hearing on March 28, 1983.  Respondent provided Petitioner with documents which set forth the hearing date, the specific charges, the student's rights, and a list of the witnesses against him.  (Tr. 140-44).

10. On March 28, 1983, the Board of Trustees held a second hearing regarding the suspension of Petitioner, where-upon the Board voted to affirm its action taken on February 21, 1983; that is, to suspend Petitioner for a period of six weeks, beginning on February 21, 1983, and continuing to April 11, 1983.

11. There is no evidence to support the allegation that Respondent's administrators promoted an atmosphere of animosity toward the Petitioner, nor encouraged public attendance at the March 28, 1983 meeting in any manner other than to post the time, place and nature of the hearing, according to legal requirements.

12. On March 28, 1983, prior to the hearing, Petitioner, through counsel, requested a continuance in order to obtain witnesses, and to prepare to respond to the charges contained in the Notice of Charges delivered to Petitioner on March 25, 1983, which request was denied.  (Tr. 141-46).

13. The evidence presented by Respondent at the March 28, 1983 hearing, related exclusively to the two charges of profanity.  (Tr. 146-49, 230).

14. Subsequent to the March 28, 1983 hearing, Petitioner left home without his parents' permission and did not again attend classes at Zapata ISD, choosing to remain in Houston with a relative.  (Tr. 59, 75-77).

Discussion

Petitioner was suspended for the repeated use of profane and abusive language.  The Petitioner did not deny the truth of these allegations.  Whereas, one may not entirely agree with the manner in which the Principal handled Petitioner's request to leave campus, the conduct of Petitioner was nonetheless inexcusable and was a reasonable and sufficient basis for a six-week suspension.

Petitioner has alleged that he was denied due process of law in the February 21 and March 28, 1983 hearings on several grounds.  The notice provided Petitioner prior to the February 21, 1983 hearing was clearly insufficient, but this was cured prior to the March 28, 1983 hearing.  Furthermore, Petitioner was accorded a fair and impartial due process hearing before the Commissioner of Education, wherein independent findings have been made that Petitioner did commit the offenses as alleged, and that the period of suspension imposed is not unreasonable in light of the facts.  It is therefore unnecessary to inquire into the allegations of denial of due process with regard to the March 28, 1983 hearing.

Exceptions to the Proposal

Petitioner has not excepted to the Proposal for Decision as being unsupported by the evidence.  Nor has Petitioner asserted that he has been denied due process at the de novo hearing before this Agency.  Petitioner excepts entirely on the basis that the procedures implemented at the hearings before Respondent's Board of Trustees were deficient and that Petitioner is, therefore, entitled to have the Board's decision to penalize him held invalid.  The argument is without merit.

The constitutional guarantee to procedural due process provides a vehicle by which parties are ensured the opportunity to contest the sufficiency of charges.  Proof of a denial of procedural due process entitles the aggrieved only to that which has been denied.

Assuming, arguendo, that both hearings before Respondent's Board of Trustees were deficient, Petitioner has, nevertheless, benefitted from full procedural due process through a fair and impartial hearing before this Agency (i.e., he has been given a full opportunity to contest the sufficiency of the charges against him).  In light of the evidence presented in support of Petitioner's suspension, it would be neither prudent nor proper to invalidate the school district's decision to penalize Petitioner on the sole basis that one link in the administrative process is deficient.

In summary, constitutional due process guarantees Petitioner an opportunity to a fair and impartial hearing at some point during the administrative process before the final order becomes effective.  Petitioner is not entitled to a full due process hearing at every stage of the administrative process.  Opp Cotton Mills, Inc. v. Administrator of Wage and Hour Division of Department of Labor, 312 U.S. 126, 152-53 (1941); United States v. Patterson, 465 F.2d 360, 361 (9th Cir., 1972); Rosenberg v. Commissioner of Internal Revenue, 450 F.2d 529, 532-33 (10th Cir., 1971).  Because the issue is the appropriateness of Petitioner's suspension, and Petitioner has been afforded full procedural due process at this administrative level prior to a final decision that the suspension is indeed appropriate, the issue of procedure is moot and the Hearing Officer correctly omitted that issue from consideration.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The decision of Respondent to suspend Petitioner for the use of profane language is supported by a preponderance of the evidence.

2. The imposition of the six-week period of suspension is fair and reasonable under all of the circumstances.

3. Any alleged deficiencies in the procedural due process accorded Petitioner before Respondent's School Board resulted in no harm to Petitioner.

4. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  2nd  day of  Dec.  , 1983.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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