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Statement of the Case
Ella O.  Willard, Petitioner, appeals, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985), from the decision of the Board of Trustees of Chilton Independent School District, nonrenewing her term contract of employment as a teacher at its expiration following the 1984-85 school year.

A hearing on Respondent's Motion for Summary Judgment was conducted on July 25, 1986 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at that hearing by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Judy Underwood, Attorney at Law, Austin, Texas.

The Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Amended Proposal for Decision on August 25, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By letter delivered to Petitioner on March 27, 1985, Petitioner was notified by Randy Chandler, President of the Chilton ISD Board of Trustees, that the superintendent had recommended that her employment contract as a teacher in the school district not be renewed for the succeeding school year.  (Resp.  Mot.  for Sum.  Judg., Ex.  D; Tr.  6).

2.  On April 9, 1985, Petitioner's representative, and employee of her professional association, mailed a letter to the superintendent which contained two letters.  One letter was dated April 1, 1985 and requested a hearing concerning Petitioner's proposed nonrenewal.  The other letter, dated April 2, 1985, requested certain information to assist in the preparation of Petitioner's presentation at the hearing.  (Resp.  Mot.  for Sum.  Judg., Ex.  C; Tr.  6-7).

3.  It is uncontested that the school district did not provide Petitioner with a hearing concerning her proposed nonrenewal.

4.  School district policy DOAD tracks the language of §21.205 of the TCNA, providing, in part, as follows: "If the employee desires a hearing after receiving notice of the proposed nonrenewal, the employee shall notify the Board in writing within ten days after receiving the notice of nonrenewal." (Resp.  Mot.  for Sum.  Judg., Ex.  B; Tr.  8).

5.  School district policy DOAD (Local) reads, in part, as follows:

HEARING
When a timely request for a hearing on a proposed nonrenewal is received by the Board President, the hearing shall be held within fifteen days after receipt of the request, unless the parties mutually agree to a delay.

(Resp.  Mot.  for Sum.  Judg., Ex.  B; Tr.  8).

6.  Official notice is taken that April 8, 1985 was not a legal holiday.

Discussion
Petitioner, through her representative, placed her request for a hearing in the mail thirteen days after receiving notice of her proposed nonrenewal.  Petitioner argues that, under the school district's policy concerning nonrenewal, the requirement that a hearing be requested within ten days of receipt of the notice should be construed as ten "working days." Petitioner's representative at the local level states in his affidavit accompanying Petitioner's Response to Motion for Summary Judgment the following:

4. I thought that Ms.  Willard had ten working days to file a request for a hearing with Chilton I.S.D.  I based this notion on the grievance policy maintained by Chilton I.S.D., which uses a working day standard.

(Emphasis in the original).  A copy of the grievance policy is not in the record.

Petitioner's argument is, essentially, that if the local policies refer to "working day" in one policy and do not define "day" anywhere else, the teacher is entitled to rely on the "working day" standard in all local policies.  (Tr.  14-18).  This would be a persuasive argument if the term "day" were defined as "working day" in a general definition section applicable to all district policies.  However, in the absence of a general definition, the fact that one policy explicitly sets forth a "working day" standard and another refers only to "days," is an indication that the two standards were intended to be different.  At the very least, the school district's interpretation of its own policy (i.e., that "day" means "calendar day" rather than "working day" for nonrenewal purposes) is reasonable and should be deferred to to the extent it is not more restrictive than the TCNA, which, as discussed later, required Petitioner to file her request for hearing prior to April 9, 1985.  Aguilera v.  Northside ISD, No.  039-R5-1182, p.  8 (Comm'r Educ.  1983).

Petitioner next asserts as an equitable argument that the school district had oral notice that Petitioner would be pursuing a hearing at the local level.  Petitioner claims that her representative discussed the proposed nonrenewal with the school district's superintendent on or about April 1, 1985, placing the district on constructive notice that Petitioner wanted a hearing.  (Petition for Review, pars.  6-7; Tr.  2021).  Petitioner further claims that the district was not prejudiced in any way by not receiving actual written notice before April 9, 1985.

Petitioner's claim that the constructive notice given to the district through the Superintendent on April 1, 1985 preserves her right to appeal overlooks the requirement of written notice found in the statute.  When a cause of action is derived from a statute, the statutory provisions are mandatory and exclusive and must be complied with in all respects or the action is not maintainable.  Grounds v.  Tolar Independent School Dist., 707 S.W.  2d 889, 891 (Tex.  1986).  See also, Seifert v.  Lingleville Independent School Dist., 692 S.W.2d 461, 463; Salinas v.  Central Education Agency, 706 S.W.  2d 791 (Tex.  App.  3d Dist.  1986, writ ref'd).  Further, the Commissioner has rejected a school district's argument that written notice of a proposed nonrenewal after the statutory timeline in §21.204 of the TCNA for giving such notice (April 1) was sufficient in a case in which the appealing teacher had actual notice.  Essley and Reiter v.  Lake Travis ISD, Nos.  148-R1-582 and 149-R1-582, pp.  4-5 (Comm'r Educ., Jan.  1983).  In light of the above cited cases, there is no reason, equitable or otherwise, to apply a different standard to the statutory requirement that teachers request a hearing in writing within ten days after receiving notice of their proposed nonrenewal in order to be entitled to such a hearing.

Finally, Petitioner notes that the tenth day after she received notice (April 6, 1985) was a Saturday.  The first weekday after April 6 was Monday, April 8, 1985, which she contends was a holiday.  Therefore, she argues that her request for hearing was timely, because it was filed on the first day after the ninth day that was not a Saturday, Sunday, or a holiday.  Petitioner's argument would be sound if she could prove that April 8, 1985 was a legal holiday.  Tex.  Gov.  Code §311.014.  (Vernon pamphlet 1986).  She contends that April 8, 1985 was a school holiday and that teachers were not required to report to work.  (Tr.  20-21).  However, she has presented no summary judgment evidence to support a finding that April 8, 1985 was a legal holiday; and, as noted in Finding of Fact No.  6, official notice is taken that April 8, 1985 was not a legal holiday.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was not entitled to a hearing pursuant to §21.205 of the Term Contract Nonrenewal Act, because she failed to timely request a hearing in writing within ten days of receiving notice of the teacher's proposed nonrenewal, or on the first day following the tenth day that was not a Saturday, Sunday, or legal holiday.

2.  An oral request for hearing by a teacher is not sufficient to entitle the teacher to a hearing pursuant to §21.205 of the TCNA.

3.  The nonrenewal policy of Chilton Independent School District does not provide a teacher with more time to file a request for hearing in connection with a proposed nonrenewal than does the Term Contract Nonrenewal Act.

4.  Petitioner was not entitled to a hearing concerning her proposed nonrenewal.

5.  Respondent's Motion for Summary Judgment should be GRANTED.

6.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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