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DECISION OF THE COMMISSIONER
Statement of the Case
Madeline Moore, Petitioner, appeals the decision of the Board of Trustees of Alief Independent School District, Respondent, affirming the decision of its Career Ladder Committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner is represented by Lynn Rubinett, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey J.  Horner, Attorney at Law, Houston, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D.  Swartz.

On July 8, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 31, 1986.  Respondent's Reply to Petitioner's Exceptions was filed on August 11, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute:

1.  Madeline Moore was assigned as a full-time music teacher at the Alief Independent School District (AISD) during the 1983-84 academic year.  As a teacher, she gave grades, assigned homework, evaluated student learning, and taught the essential elements of learning with respect to the music discipline.  (Joint Statement of Stipulated Facts).

2.  Madeline Moore was assigned as a teacher in the Special Assignment Class during the 1984-85 academic year.  (Joint St.  of Stip.  F.).

3.  Madeline Moore applied for a position on level two of the career ladder during the 1984-85 school year.  (Joint St.  of Stip.  F.).

4.  Madeline Moore was denied placement on level two of the career ladder.  Ms.  Moore properly perfected an appeal on her career ladder placement pursuant to AISD Local Policy DQA.  (Joint St.  of Stip.  F.).

5.  Madeline Moore was denied placement on level two because, in the mind of the AISD Board, she did not engage in "classroom teaching" as defined in 19 Tex.  Admin.  Code §149.71, thereby precluding her from career ladder consideration.  Respondent's Board relied on Ms.  Moore's 1984-85 job assignment to make this decision.  (Joint St.  of Stip.  F.).

6.  The AISD Board based its decision to deny the Petitioner career ladder status on the following beliefs:

a. That the Special Assignment class (SAC) at the AISD is a class to which students with discipline (sic) are assigned and monitored.

b. That a SAC teacher does not give grades, assign homework, or teach any of the essential elements.

c. That a SAC teacher does not plan, deliver, evaluate or report student learning.

(Joint St.  of Stip.  F.).

Discussion
Petitioner alleges that Respondent wrongfully denied her placement on level two of the career ladder for the 1984-85 school year because Respondent's Board of Trustees erroneously considered her 1984-85 academic year teaching assignment as the operative assignment for career ladder purposes.  According to Petitioner, the Respondent should have utilized Petitioner's 1983-84 assignment to determine career ladder placement.  Petitioner's contention is without merit.

The Respondent School District utilized 19 Tex.  Admin.  Code §149.71(b) as part of its local criteria for career ladder purposes.  This provision provides, in pertinent part, the following:

(b) Eligibility by job assignment.  Eligibility for assignment to the teacher career ladder shall include a certified person who teaches or provides instructionally-related services to students at least four hours each day or not less than 60 percent of the school day.

(1) Classroom teaching is defined as teaching in the regular classroom, the resource classroom, or other instructional settings (which include but would not be limited to those for itinerant teachers such as the home-bound, the hospitalized, or in cooperatives) where the teacher is primarily responsible for planning, delivering, evaluating, and reporting of student learning of the essential elements as required in Chapter 75 of this title (relating to Curriculum).

(2) Classroom teaching shall include teaching in any class for which credit is awarded to students, including physical education scheduled during the regular school day.

Respondent interpreted this provision to provide that a teacher must be a classroom teacher in the 1984-85 school year in order to be qualified for placement on the career ladder.  It took the definition of classroom teacher as provided in §149.71(b) and found that the Petitioner was not a "classroom teacher" for the 1984-85 school year under that definition.  Respondent's interpretation of the statute parallels the expression of the state board's construction of the statute.

As previously mentioned, Petitioner was employed as a full-time music teacher for Alief ISD during the 1983-84 school year.  However, Petitioner was reassigned to the position of Special Assignment Class (SAC) teacher for the 1984-85 school year.  The SAC at Alief ISD is a class to which students with discipline problems are assigned and monitored.  A SAC teacher does not give grades, assign homework, or teach any of the essential elements, nor does a SAC teacher plan, deliver, evaluate or report student learning.  Consequently, Respondent determined that Petitioner was not eligible for career ladder placement.

Respondent compared this situation to that of a person recently promoted from a teaching to an administrative position, or to that of a counselor who had previously taught in the classroom.  As Respondent noted, neither the recently promoted administrator nor the counselor is entitled to placement on the career ladder even though they taught in the classroom during the 1983-84 school year.  The situation in this case is not dissimilar.  Therefore, Respondent's interpretation of §149.71(b) is consistent with the state board's interpretation of this provision.

Accordingly, Respondent's action of denying Petitioner placement on level two of the career ladder for the 1984-85 school year was not arbitrary and capricious or in bad faith.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Alief Independent School District did not act arbitrarily and capriciously or in bad faith in not placing Petitioner on level two of the career ladder for the 1984-85 school year because it reasonably found that Petitioner was not a "classroom teacher" for the 1984-85 school year under its local guidelines.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 15th day of January, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Response to Petitioner's Motion for Rehearing, filed in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 9th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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