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Statement of the Case
Burl Shelton, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1983), from an action of the Aquilla Independent School District (AISD), Respondent, nonrenewing his term contract as a teacher for the 1982-83 school year.  A hearing on the matter was held before the AISD Board of Trustees on June 25, 1982 and on July 26, 1982.  Petitioner is represented on appeal and was represented at the evidentiary hearing on June 25, 1982, by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented on appeal and was represented at the hearing by James Deatherage, Attorney at Law, Irving, Texas.

Subsequent to receiving notice of proposed nonrenewal, and prior to the local hearing in this matter, Petitioner filed his Notice of Appeal on March 19, 1982, and his Petition for Review on April 13, 1982.  A pre-hearing conference was held on May 17, 1982, before Dianne Doggett, hearing officer appointed by the Commissioner of Education.  Subsequent to the hearing before Respondent's Board of Trustees, Petitioner filed a second Notice of Appeal on August 30, 1982 and a Petition for Review on September 27, 1982.  The issues raised by both petitions are consolidated for purposes of determination herein.  On January 31, 1983, Denise Howell was appointed Hearing Officer for the purpose of rendering a Proposal for Decision.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was, at all pertinent times, employed as a teacher in the vocational agricultural program by AISD.

2.  Petitioner's teaching contract was renewed for the 1980-81 school year by the Board of Trustees on March 10, 1980, with the specific proviso that he upgrade the agricultural program and clean up around the shop.  (Aquilla Ex.  1).

3.  On February 2, 1982, Petitioner's principal, Billy Sparks, completed a written evaluation of Petitioner's performance.  (Aquilla Ex.  8).

4.  From February 23, 1982 to March 19, 1982 Petitioner was absent from school due to illness and hospitalization.  Petitioner applied for, and was granted, sick leave for this absence from duties.  (Aquilla Exs.  13-17).  Petitioner neither requested nor was granted a leave of absence for temporary disability during the time in question.  (Tr.  53).

5.  In March of 1982, Superintendent Strauch recommended to the Board of Trustees that Petitioner's contract for the 1982-83 school year be renewed.  (Tr.  42).

6.  On March 8, 1982 the Board of Trustees voted to consider nonrenewal of Petitioner's contract, and so notified Petitioner in writing on March 9, 1982.  (Aquilla Exs.  10, 11).

7.  By letter dated March 25, 1982, four days prior to the scheduled hearing before the Board of Trustees, Petitioner's attorney requested of Respondent the disclosure of extensive documentation and offered to agree to a continuance of the hearing, "should (Respondent) be unable to deliver the above-requested materials to us in sufficient time for us to prepare for the hearing." (Teacher's Ex.  1).

8.  On April 14, 1982, Petitioner filed with the Commissioner of Education, his first Petition for Review, alleging that Respondent's notice of proposed nonrenewal was in violation of Tex.  Educ.  Code §13.905(a), prohibiting termination of employees while on temporary disability leave and seeking, inter alia, that "Respondent be barred from attempting to hold a hearing pursuant to its notice to Petitioner of its intention to nonrenew Petitioner in accordance with the Term Contract Nonrenewal Act and until Petitioner returns from his leave of absence for temporary disability." (Petition for Review dated April 13, 1982).  Thereupon, a prehearing conference was held before Dianne Doggett, hearing officer appointed by the Commissioner, on May 17, 1982.  It is unclear what, if any, action or determination resulted from such pre-hearing conference.

9.  By letter of May 26, 1982, Petitioner's counsel requested that Respondent immediately set a hearing date.  (Teacher's Ex.  5).

10.  By letter of June 3, 1982, Respondent's attorney notified Petitioner that a hearing had been set for June 25, 1982.  (Teacher's Ex.  6).

11.  By letter dated June 17, 1982, two weeks after Respondent's Notice of Hearing, Petitioner's attorney acknowledged receipt of the Notice of Hearing and stated that he intended "to raise the issue of a failure to provide hearings (sic) within fifteen (15) days." Petitioner's attorney did not, however, demand an earlier setting; rather, he simply stated, "I will see you on June 25, 1982." (Teacher's Ex.  7).

12.  On June 25, 1982, a hearing on Petitioner's proposed nonrenewal was held before Respondent's Board of Trustees.  A certified transcript of such proceeding is a part of the record herein, which reveals the following with reference to each of the reasons for proposed nonrenewal:

A.  Lack of attendance in meeting and instruction of classes, and lack of supervision of classes.

(1) The written evaluation of Petitioner's performance indicated that Petitioner's attendance was unacceptable and needed considerable improvement (Aquilla Ex.  8);

(2) Principal Sparks testified that Petitioner's classroom attendance during the 1981-82 school year was unsatisfactory (Tr.  110), and that Petitioner's Ag class, on numerous occasions, was unattended and unsupervised without notice to the principal (Tr.  110-11, 122);

(3) Superintendent Strauch testified that Petitioner was absent from class an unacceptable number of times during the 1981-82 school year (Tr.  41-42, 97);

(4) The job description applicable to Petitioner's position, required that the teacher meet and instruct assigned classes in the locations and at the times designated (Aquilla Ex.  5, par.  10);

(5) The Petitioner offered no evidence to refute the testimony of the principal or the superintendent in this regard.

(6) Respondent did not allege that Petitioner's class supervision was deficient when Petitioner attended classes, rather that Petitioner's class supervision was deficient solely as a result of his failure to attend classes regularly.  (Tr.  112).

B.  Lack of class planning.

(1) The written evaluation of Petitioner's performance (Aquilla Ex.  8), indicated Petitioner needed improvement in the areas of instructional planning and maintaining records;

(2) The job description applicable to Petitioner's position (Aquilla Ex.  5, par.  12, 16), required that the teacher prepare for classes assigned and show written evidence of such preparation and that the teacher maintain accurate and complete records;

(3) Superintendent Strauch testified that, on occasions when he acted as substitute teacher for Petitioner, he could find no lesson plans on file (Tr.  41);

(4) Principal Sparks testified that Petitioner had filed no lesson plans since October of 1981 (Tr.  112);

(5) Petitioner admitted that he had not prepared lesson plans since October 1981 and that he considered lesson plans to be "about as useless as wiping paper." (Tr.  173-75).

C.  Did not improve overall performance nor upgrade the appearance of the shop area as requested by previous Board of Trustees.
(1) On March 10, 1980, the Board of Trustees renewed Petitioner's contract for the 1980-81 school year with the provision that he upgrade the agricultural program and clean up around the shop area (Aquilla Ex.  1);

(2) Superintendent Strauch testified that Petitioner's performance as a vocational agricultural teacher declined during the past year, specifically in reference to the appearance of the shop area and the lack of class participation in various projects and contests (Tr.  30), that he discussed these matters with Petitioner on a number of occasions and has seen no improvement (Tr.  36, 37), that the vocational Ag program has been progressively deteriorating over the last two or three years (Tr.  40), and that except for his concerns regarding the legal requirements for nonrenewal under Senate Bill 341, he would not have recommended that Petitioner's contract be renewed (Tr.  42);

(3) Petitioner's testimony did not establish that his performance or the appearance of the shop was in any way improved during the past two years.

D.  Conducting personal business during school hours.

(1) The superintendent testified that during the 1981-82 school year Petitioner completed early departure slips frequently, if not almost daily (Tr.  28);

(2) The Petitioner testified that when he left school for his own personal reasons, he completed an early departure slip, but did not do so if he left school early on official school business (Tr.  166); he attempted to dispose of his personal business after his last period class, which was a conference period (Tr.  169-70);

(3) The job description applicable to Petitioner's position required the teacher to make provisions for being available to students and parents for education related purposes within the instructional day when required or requested to do so under reasonable terms (Aquilla Ex.  4, par.  18).

Discussion
The reasons alleged as the bases for reversal of Respondent's decision in the Petition for Review are set forth and discussed below.

1.  Notice of nonrenewal violated Tex.  Educ.  Code §13.905(a).

Petitioner alleges that Respondent gave notice of the proposed nonrenewal on March 8, 1982, during the time in which Petitioner was on leave of absence for temporary disability, and that the Board's action in giving such notice violated §13.905, prohibiting termination of an employee by a school district while on leave of absence for temporary disability.

It is unnecessary to decide whether §13.905 prohibits the giving of notice of proposed nonrenewal while an employee is on temporary disability leave, because the record establishes that Petitioner was not on leave of absence for temporary disability at the time that Respondent notified Petitioner of the proposed nonrenewal.

2.  The Board of Trustees could not nonrenew Petitioner's contract without a recommendation for nonrenewal from its administrative staff.
In Salinas v.  Ben Bolt-Palito Blanco ISD, Docket No.  202-R1a-882, pp.  4-14 (Decision of the Commissioner, April 1982) it was concluded that the legislature did not intend to give the administration the authority to tie the hands of the board of trustees in employment matters.  The reasonableness of this interpretation is underscored by the facts of this particular case, where (1) the superintendent's recommendation was not based on Petitioner's evaluation nor upon Petitioner's compliance with the job description adopted by Respondent, but rather upon the superintendent's concern with avoiding extensive litigation under the Term Contract Nonrenewal Act, and (2) the superintendent considered himself to be a close friend of the teacher.  (Tr.  29-30).

In conclusion, as long as the teacher is afforded the protections established in the Term Contract Nonrenewal Act, the fact that there is no recommendation for nonrenewal from the administration will not void the Board's nonrenewal of a teaching contract where such nonrenewal is not arbitrary and capricious and is supported by substantial evidence.

(3) Respondent's School Board was biased, not impartial, acted as both prosecutor and tribunal, prejudged the case prior to the June 25, 1982 hearing, talked to members of the community regarding the proposed nonrenewal, considered evidence not presented at hearing, and discussed the case with the administration's attorney after the conclusions of the presentation of the evidence.

The thrust of each of these arguments is that the Board was biased or influenced by some factor or factors outside the record.

A school board is presumed to have acted with honesty and integrity absent a showing of personal animosity, illegal prejudice, or a personal or financial stake in the outcome.  Welch v.  Barham, 635 F.2d 1322, 1326 (8th Cir.  1980).  Petitioner has made no such allegation.  The fact that certain board members might have discussed the facts of the case with members of the community or questioned Petitioner at the hearing is insufficient to impugn the honesty of the Board.  See Withrow v.  Larkin, 421 U.S.  35, 56-57 (1975).

The record affirmatively establishes that the Board based its decision on the evidence presented at hearing and on Petitioner's response or lack of response to that evidence.  (See transcript of deliberation hearing on July 26, 1982).

(4) Reasons given in notice of proposed nonrenewal were not set out in policy.

Respondent's policy DOAD (Aquilla Ex.  7) provides that a professional certified employee's contract may be nonrenewed for the following reasons, in pertinent part:

      1.  Deficiencies pointed out in .  .  .  evaluations .  .  .

2.  Failure to fulfill duties or responsibilities established in the job description.

* * *

5.  Failure to comply with official directives.

* * *

12.  Failure to meet the district's standards of professional conduct, including failure to comply with reasonable requirements for achieving professional improvement and growth.

Each reason given for proposed nonrenewal is reasonably related to the requirements of Petitioner's job description and to the Board policy DOAD.

5.  Reasons for proposed nonrenewal are not the reasons stated in the notice of proposed nonrenewal.

If by this allegation Petitioner means that there were some secret reasons for nonrenewal which were not the stated reasons in the notice, then Petitioner has failed to allege what those reasons might be.

If Petitioner means that the evidence of Petitioner's deficiencies adduced at hearing was at variance with the alleged deficiencies contained in the notice of proposed nonrenewal, a reading of the record establishes that this allegation is groundless.

6.  Respondent failed to comply with Petitioner's pre-hearing request for information, in violation of the Term Contract Nonrenewal Act, the Commissioner's rules of procedure, and Board policy.

On March 25, 1982, counsel for Petitioner requested in writing that Respondent forward documents providing seventeen items of information relating to the charges of deficiency against Petitioner, the official directives or policies under which the deficiencies occurred, the dates on which certain deficiencies occurred, a list of witnesses against Petitioner and a summary of what Respondent expected the witnesses' testimony to be, among other requests.

The Term Contract Nonrenewal Act requires only that the notice of proposed nonrenewal contain a statement of all reasons for such proposed action.  Tex.  Educ.  Code Ann.  §21.204(c) (Vernon Supp.  1982).

Neither the Agency rules of procedure for local hearings, §23.09.010, et seq., nor Respondent's Board policy DOAD, regarding hearings on proposed nonrenewals, require pretrial disclosure of evidence.  Certain items requested by Petitioner, such as the Board policies pertinent to the reasons for proposed nonrenewal and documents contained in Petitioner's personnel file, presumably were available to Petitioner for inspection and copying at the school district offices.  However, I find no authority to support Petitioner's argument that the district is required to make copies of these documents and forward them to counsel.

7.  Respondent School Board failed to hold a hearing regarding Petitioner's proposed nonrenewal within fifteen days of Petitioner's request for such hearing.

Although §21.205(a) of the Term Contract Nonrenewal Act, requires that the Board provide a hearing within fifteen days after receiving written request for a hearing from the teacher, this requirement may be waived by agreement.

In this case, Petitioner, through counsel, agreed to a continuance of the hearing scheduled for March 29, 1982.  In addition, Petitioner is not in position to claim that he was harmed by the postponement, because he then delayed the matter himself by asking the Commissioner to bar Respondent from holding a hearing.  (Finding of Fact No.  8).  Finally, on May 26th, Petitioner requested that a hearing be set immediately.  When, on June 3, Respondent set the hearing for June 25, Petitioner did not object that the setting exceeded the fifteen day provision and demand an earlier setting.  Instead, he waited until June 17, 1982 to indicate that he was displeased at not having received his hearing by June 10, 1982.

It is the purpose of the Act to provide the teacher with the opportunity for a fair and timely hearing, not with ammunition for appeal.  As a general rule, any procedural error committed by the school district prior to the school board's final decision must be objected to, if possible, at a time when the error can be prevented or corrected.  If the teacher is so unconcerned about being deprived of a particular procedural right at the moment an alleged error occurs that he or she does not make any attempt to prevent the error or to have it corrected, the teacher will not be allowed to complain on appeal that he or she was so badly harmed by the alleged error that the school board's decision should be reversed; i.e., the teacher will be deemed, on appeal, to have "waived" the issue.  See Miller v.  Bock Laundry Machine Co., 568 S.W.2d 648, 653 (Tex.  1977); Otis Elevator Company v.  Wood, 436 S.W.2d 324, 333 (Tex.  1968).  In the present case, the complained of action was curable: Petitioner could have stated, prior to June 10, 1982, his objection to the school board's proposed date for hearing, and the school board could have held the hearing within fifteen days of his request.  By waiting to object until after the fifteen days had run, when the error, if any, could no longer be cured, Petitioner waived his right to appeal on that basis.

8.  The Board's decision to nonrenew was arbitrary, capricious, and not supported by substantial evidence.

The decision of a school board to nonrenew a teacher's contract is reviewed on a substantial evidence basis.  Tex.  Educ.  Code Ann.  §21.207(a) (Vernon Supp.  1982).  A recent discussion of the substantial evidence test is set forth in General Telephone Company v.  Public Utility Commission, etc., 628 S.W.2d 832 (Tex.  App.  - - Austin 1982), writ ref'd n.r.e.):

Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.

In this case, the record before the Board contains substantial evidence supporting each of the reasons for nonrenewal cited in the notice of proposed nonrenewal.

Exceptions to the Proposal
Petitioner's attorney sent the following letter to the Commissioner of Education after the Proposal for Decision was issued:

Dear Sir:

Your hearing officers have done it again! Too often in the past they have overlooked facts or misstated them for it to be just a lack of ability.  Rather, one must begin to suspect that there is a definite bias, although, of course, one cannot prove it.  In the above-referenced case, Ms.  Denise Howell, the hearing officer assigned the case, made three rulings which I can only characterize as dissembling.

1.  Respondent's Board of Trustees were not prejudice (sic).

This ruling flies in the face of the unrebutted testimony that Ken Caviness, a member of the Board, told Mr.  Shelton, at a gathering of the entire board and prior to the 341 hearing, that he, Shelton, "would never work in the district."

It also overlooks the fact that Caviness, who voted to nonrenew at the 341 hearing, testified at that hearing on behalf of the Aquilla School Board of Trustees.  More prejudice could never be shown; yet, your "impartial" hearing officer fails to even discuss this "little" problem.

2.  Neither the Agency rules nor Respondent's board policy require pretrial disclosure of evidence.

Conspicuously absent from your "knowledgeable" hearing officer's discourse is any mention of the Constitution of the United States.  We realize, again, that this precious document is considered by many school districts as simply a piece of parchment nicely preserved under glass, but of little meaning to them; what we did not know, but should have guessed, is that they would find support for this preposterous position at the Agency.  Be that as it may, we would suggest that you instruct those designated to hear future cases to read Goldberg v.  Kelly, 397 U.S.  254 (1970) and Ferguson v.  Thomas, 430 F.2d 852, 856 (5th Cir.  1970).  Goldberg outlines due process principles, in general, while Ferguson sets forth the constitutional requirements which must be granted to a teacher:

(a) he [or she must] be advised of the cause or causes for his [or her] termination in sufficient detail to fairly enable him to show any error that may exist;

(b) he [or she must] be advised of the names and the nature of the testimony of witnesses against him [or her],

* * *

(d) that [the] hearing should be before a tribunal that both possesses some academic expertise and has an apparent impartiality toward the charges.

3.  Petitioner, through counsel, agreed to a continuance of the hearing scheduled for March 29, 1982.

Petitioner agreed to continue the hearing until the Board could "complete and obtain the information [we] requested prior to the scheduled hearing." Letter of May 4, 1982 from G.  Stanley Rentz to the undersigned.  Later, we wrote the Board, through its counsel, Jim Deatherage, requesting an immediate hearing as "[a]ny further delay is a prejudice to [our] clients and cannot be approved." Letter of May 26, 1982 to Jim Deatherage.  The hearing was then scheduled for a month later.

What strikes us as being most bizarre about your hearing officer's "reasoned" decision regarding the delay is that she holds, on the one hand, that we were not entitled to receive the information we requested (and, we presume, not prejudiced by the Board's failure to supply it) and, on the other hand, we waived our rights when we agreed to a reasonable postponement, at the Board's request, in order to allow the Board to "organize the requested material" and make it available to us.

This is another example of the damned if you do, damned if you don't symmetry which your hearing officers seem to enjoy using against teachers.  It certainly perverts the very essence of due process - - especially when a school board can make an agreement to supply information, whether required to or not, entered into at their behest, in order to obtain a delay.  The waiver of the 341 deadline sticks, the agreement doesn't!

Please file this letter as our exceptions and brief in this matter.  Normally, we do not file exceptions at this level as we do not wish to waste our clients' resources on useless endeavors.  However, due to the callousness of the hearing officer's Proposal for Decision, we felt that an exception to this axiom was warrented (sic).

We do, nevertheless, reserve all of our other exceptions and arguments for the State Board of Education and, when necessary, the Courts.

(1) The school board's bias.
If it is assumed, for the sole purpose of discussion, that Petitioner properly raised the issue of Ken Caviness's bias and that Mr.  Caviness was indeed so biased that he should have been disqualified from voting on Petitioner's nonrenewal, the Petitioner is still not entitled to prevail in this instance.  The Board of Trustees voted unanimously (7-0) to nonrenew Petitioner's contract (Deliberation Hearing Tr., 40); if the challenged vote is excluded, making the vote to nonrenew 6-0, the Board's decision remains valid.

(2) Disclosure of evidence.
Petitioner argues that, pursuant to case law, he was entitled to be advised, prior to the hearing, of the names and the nature of the testimony of witnesses against him.  However, what process is due a nonprobationary public school teacher in Texas employed pursuant to a term contract prior to a final decision of the board of trustees not to renew the teacher's employment is set forth by the legislature in the Term Contract Nonrenewal Act.  Salinas v.  Ben Bolt-Palito Blanco ISD, Docket No.  202-R1a-882, pp.  16-20 (Decision of the Commissioner, April 1983).  The Commissioner's decision concerning whether the teacher has received the process which is due must be determined from the language of the statute.  Id.  at 20.  Where the language of the statute does not clearly set forth the legislature's intent on a particular matter, the Commissioner may look to case law as one source of guidance.  Id.

The Ferguson case did not involve the nonrenewal of a Texas public school teacher employed pursuant to a term contract; rather, it involved the termination of an instructor at Prairie View A&M College.  In addition, in Ferguson, no procedures were set forth by statute or by the rules and regulations of the Texas A&M University system purporting to control the termination process.  Ferguson, therefore, does not control in the disposition of the present appeal; however, because the TCNA does not affirmatively address the discovery issue, Ferguson is worthy of consideration.

The legislature's intent, however, is more readily discernible in this instance from a review of the statute's history than from a consideration of cases decided in contexts not related to the TCNA.  As originally proposed by Senator Caperton, Senate Bill 341, which ultimately became the TCNA, read, in pertinent part, as follows:

Sec.  13.260 HEARINGS
* * *

(f) .  .  .  Prior to the hearing, within a mutually agreeable time, the board shall provide the teacher or teacher's counsel with a list of witnesses and a statement of the testimony that the witnesses are expected to present at the hearing, a list of documents to be presented as evidence with copies of same, and a statement of all other evidence to be used by the board to support the allegations set forth in the notice from the board to the teacher.  .  .  .  [Emphasis added].

(g) Evidence detrimental to a teacher's conduct, service, character, or personality may not be introduced as a basis for termination or demotion unless the evidence was called to the attention of the teacher promptly after the board knew or reasonably should have known of its existence and unless the teacher was given an opportunity to respond to or rebut it.

Subsequently, Substitute Bill 341 was proposed by Senator Mauzy, which deleted subsection (f) set forth above, but retained subsection (g).  Senator Caperton stated, in relation to the substitute bill, the following:

What this bill guarantees is that there is communication between the administrators and the teachers - - communication about a teacher's performance, about a teacher's deficiencies, or about a teacher's strong points.  And that is all the bill really does.  If in fact the school board does non-renew, then the teacher is guaranteed a minimal due process hearing.  .  .  .

(Education Committee Transcript, p.  2).

The substitute bill was reported favorably by the Education Committee.  Ultimately, however, the language of subsection (g) was also deleted from the bill, as were numerous other subsections which set forth procedures for the local nonrenewal hearing.  The language finally enacted states simply that "[t]he hearing shall be conducted in accordance with rules promulgated by the district." Tex.  Educ.  Code Ann.  §21.205(b) (Vernon Supp.  1982).

In short, the legislature considered giving the term contract teacher the right to be informed of the evidence against him or her prior to the nonrenewal hearing and rejected that concept.  Rather, the legislature decided to leave the decision concerning what discovery is appropriate to the local school district.  This is consistent with the overall philosophy behind the Act as revealed by its progression through the legislative process; i.e., the legislature clearly wanted to provide the term contract teacher with a meaningful opportunity to be heard prior to a final decision on his or her nonrenewal, but just as clearly wanted to prevent the process from becoming unduly burdensome on the local school district.

In the present case, there is no indication that Board policy required that the teacher be given a prehearing disclosure of the names and the nature of the testimony of witnesses against him.  The school district's failure to comply with Petitioner's prehearing request for information, therefore, did not violate the Constitution of the United States, the TCNA, or Board policy, inasmuch as Petitioner received the minimum due process (i.e.  notice and hearing) required by Goss v.  Lopez, 419 U.S.  565, 579 (1975), and all the process he was due pursuant to statute and school district policy.

It should be noted that, notwithstanding the above discussion, Petitioner was entitled to the information he requested.  He simply was not entitled to it, as alleged in his Petition for Review, pursuant to the TCNA, the Commissioner's rules of procedure, Board policy, or the U.S.  Constitution.  He was entitled to it because the school district agreed to provide that information in exchange for the Petitioner's agreement to postpone the hearing date.

The hearing officer did not discuss this issue, because Petitioner failed to raise it as an issue in his Petition for Review.  It is the responsibility of the Petitioner to set forth what relief he requests and to explain clearly why he is entitled to such relief.  It is not the function of any appellate authority to decide a case on the basis of an issue that could have been raised.  To do so would, in effect, make the reviewing authority an advocate for one side or the other.

Petitioner does raise the "agreement" issue for the first time in his exceptions to the hearing officer's proposal.  Inasmuch as the hearing officer is the Commissioner's representative, and not a different forum, it is not inappropriate for the Commissioner to consider points raised for the first time in a party's exceptions.  On the other hand, parties should be discouraged from "lying behind the log"; i.e., from waiting until the hearing officer has expended a considerable amount of the Agency's resources reviewing the evidence and drafting a proposal which addresses the issues raised in the pleadings, before raising, for the first time, a critical issue.  After balancing these considerations, it is concluded that an issue raised for the first time in a party's exceptions should be considered only if (1) it will not be necessary to take additional evidence in order to resolve the issue; (2) it will not be unfair to the opposing party to resolve the issue without affording that party an opportunity to introduce additional evidence; (3) the party raising the issue will clearly be entitled to prevail on the entire appeal on the basis of that particular issue; and (4) there is no indication that the party raising the issue has been "lying behind the log."

In the present case, Petitioner has not explained how he was harmed by the school district's failure to provide him with the requested information.  Unless additional evidence is taken, it cannot be concluded that Petitioner was harmed to such an extent that he is clearly entitled to prevail on the entire appeal on the basis of that issue.  Therefore, the district's failure to provide the requested information should not serve as grounds for reversal of the school board's decision.

It should be noted that, even had the "agreement" issue been raised prior to the Proposal for Decision, Petitioner would not have been automatically entitled to prevail on appeal.  He would still have been required to show that he was harmed by the complained of error, but he would have been afforded an opportunity to do so at an evidentiary hearing conducted for the purpose of allowing him to supplement the local record with the evidence which he would have introduced at the local hearing had the school district honored its agreement.

(3) The continuance.
Petitioner complains in his third point that the "waiver of the 341 deadline sticks, the agreement doesn't!" Neither the hearing officer nor the Commissioner, however, have stated or held that Petitioner was not entitled to receive the requested information pursuant to the agreement.

(4) The hearing officer.
In its reply to Petitioner's exceptions to the proposal, the school district writes, "Petitioner's scurrilous and inflammatory comments concerning the Agency and qualifications of its hearing officers hardly deserve the dignity of a reply." This is true.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Tex.  Educ.  Code Ann.  §13.905(a) (Vernon Supp.  1981) has no application in this case.

2.  The Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982) does not require the recommendation of a superintendent for nonrenewal as a condition precedent to notice of proposed nonrenewal.

3.  Petitioner is not entitled to any relief in connection with the date of his hearing.

4.  Respondent's decision to nonrenew Petitioner's contract was based on substantial evidence and was not arbitrary nor capricious.

5.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's decision to nonrenew Petitioner's contract be AFFIRMED and Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 2nd day of June, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 2nd day of June, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 10th day of SEPTEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of NOVEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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