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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  17th  day of  Oct.  , 1984.

_________________________________

RAYMON L. BYNUM
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DECISION OF THE COMMISSIONER
Statement of the Case

Randy Martin, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201-.211 (Vernon Supp. 1983), from an action of the Troup Independent School District (TISD), Respondent, nonrenewing his term contract as a principal for the 1983-84 school year.  A hearing on the matter was held before the TISD Board of Trustees on March 7, 1983.  Petitioner is represented on appeal by Leonard J. Schwartz and Dianne E. Doggett, and Linda Farin, Attorneys at Law, Austin, Texas.  Petitioner was represented at the local hearing by J. Mark Mann, Attorney at Law, Henderson, Texas.  Respondent is represented on appeal and was represented at the school board hearing by Jack Jackson, Attorney at Law, Tyler, Texas.

On March 24, 1983, Petitioner filed a Notice of Appeal with the Commissioner of Education.  Petitioner subsequently filed an Amended Notice of Appeal and Petition for Review on May 31, 1983.  On December 7, 1983, a hearing was conducted before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education, on Respondent's motion to strike Petitioner's Amended Notice of Appeal and Petition for Review.  Susana I. Aleman was subsequently appointed as Hearing Officer for the purpose of rendering a Proposal for Decision.

On June 6, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal on July 5, 1984.  Respondent filed its reply to the exceptions on July 16, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was, at all pertinent times, employed as a principal by TISD.

2. By letter dated February 15, 1983, TISD's Board of Trustees notified Petitioner that the administration had recommended that Petitioner's contract not be renewed for the 1983-1984 school year for the following reason:

Deficiencies pointed out in observation reports or evaluations or supplemental memoranda.

3. By letter dated February 21, 1983, Petitioner requested a hearing before the Board of Trustees and any specific evaluation reports, memoranda, etc., in his folder that might be used, as well as names of any witnesses that may be called by the administration.

4. By letters dated February 23, 1983 and February 28, 1983, Superintendent Harold Ramm notified Petitioner of the date of the hearing, that he (the superintendent) would be the administration's only witness, and that "[d]ocumentation to be presented will be material in your folder, which you have gone over."

5. A hearing was held before the Board of Trustees on March 7, 1983.

6. At the March 7, 1983 hearing, the Board of Trustees received the following evidence:

A. Superintendent Harold Ramm testified that he recommended non-renewal due to "deficiencies pointed out in observation reports or evaluations or supplemental memorandum," which was a reason set forth in the policies of TISD.  (Tr. 14-15).

B. Superintendent Harold Ramm testified that he had observed Petitioner "in action in the building on duty with students and such." (Tr. 17).

C. Superintendent Ramm testified that there had been two written evaluations of Petitioner dated October 26, 1982, and February 7, 1983, but that the evaluation process had been a continuing one.  (Tr. 17-18).

D. Superintendent Ramm testified that Petitioner's deficiencies were:

(i) failure to keep the superintendent informed;

(ii) failure to correct deficiencies pointed out in evaluations; and

(iii) identifying other problems instead of taking care of problems within his own area.

(Tr. 19).

E. Superintendent Ramm testified that on numerous occasions he had asked Petitioner to keep him better informed.  These included:

(i) October 5, 1982, which was the first time Superintendent Ramm asked Petitioner to keep him informed "for the smooth operation of the school." Superintendent Ramm at this time reminded Petitioner that he had also directed Petitioner the previous year to come see him at his office;

(ii) the October 26, 1982, evaluation;

(iii) October 29, 1982 when Superintendent Ramm reprimanded Petitioner for not letting him know earlier of an incident at the State Fair;

(iv) November 18, 1982, when Superintendent Ramm told Petitioner that there was still a problem.  At this time, Superintendent Ramm asked Petitioner to set a daily appointment with him at 9:00 a.m., and he would let Petitioner know by 8:30 a.m. if he could not meet with Petitioner;

(v) January 14, 1983; and

(vi) the February 7, 1983 evaluation.

(Tr. 19-20)

F. Superintendent Ramm testified that there were instances where Petitioner's failure to keep him informed created problems within the operation of the school.  Such instances include the following:

(i) The homecoming bonfire incident.  Superintendent Ramm testified that Petitioner never forwarded any information as to whether it would be held in its normal location (the bank parking lot).  Petitioner refused to discuss this matter with Superintendent Ramm at a Principal's meeting and said that he would discuss it later.  (Tr. 20-21).

(ii) A student suspension incident.  Superintendent Ramm testified that a student who had a history of being in trouble stole some athletic shoes.  Petitioner notified Superintendent Ramm that he intended to suspend the student for a semester.  Superintendent Ramm concurred in the recommendation.  On the eighth day after the incident, Petitioner delivered to the superintendent a letter stating the reasons for the suspension.  Since a student cannot be suspended for more than ten (10) days without Board action and since a seventy-two (72) hour notice is required for a board meeting, Petitioner's letter to Superintendent Ramm was too late.  Superintendent Ramm also testified that the parents decided to withdraw the student from school; otherwise, the school district "could not have followed due process." (Tr. 26-27).

G. Superintendent Ramm testified that Petitioner started coming in to confer with him in December from 7:30 a.m. to 8:00 a.m., but Superintendent Ramm felt there was not much progress made.  Superintendent Ramm further testified that the Petitioner's attitude for better communication had been one of a lack of cooperation.  (Tr. 23-24).

H. Superintendent Ramm testified that there had not been any improvements in Petitioner's deficiencies, including the following areas:

(i) Documentation and Reports
Superintendent Ramm testified that Petitioner's teacher evaluations were not in on time.  (Tr. 29, 66-67).

(ii) Staff Relationships
a. Superintendent Ramm testified that Petitioner received low marks concerning orientation of new staff.  He said that he knew that Petitioner did not meet with the new staff members and orient them, because he had asked Petitioner when he had done so.  Petitioner testified that he worked closely with new staff and that he spent more time with the new teachers than with the returning teachers.  (Tr. 164-65).

b. Superintendent Ramm testified that Petitioner told a teacher the day before a football game that the teacher would be on duty at that game.  (Tr. 72).  Petitioner denied this allegation.  (Tr. 167).

c. Superintendent Ramm testified that to his knowledge there had been no faculty meetings since the start of the school year.  Superintendent Ramm also testified that Petitioner preferred to communicate with teachers by memo.  (Tr. 29).

d. Petitioner testified that he last met with teachers at the January in-service and had met with the whole faculty for a total of three to four times during the entire school year.  Petitioner stated that he would rather communicate with teachers in groups and talk with only those who need direction instead of the entire faculty.  (Tr. 200).

(iii) Student Relationships
a. Superintendent Ramm testified that he had not found Petitioner to be cooperative nor creative or innovative in connection with the student programs and the programs designed to encourage pride in the school.  (Tr. 35).

b. Superintendent Ramm testified that Petitioner had scheduled only two assemblies during the school year, despite being asked to make more use of the auditorium.  Petitioner testified that he does not like too many assemblies since they make teachers mad.  (Tr. 172-73).

c. Superintendent Ramm testified that he had asked Petitioner to develop a student council but that one did not yet exist as of the date of hearing.  (Tr. 30).  Petitioner responded that there was a provisional student council composed of student class officers and a few other students.  (Tr. 172-73).  The counselor was the student council advisor and had taken a long time in forming it since he was not familiar with student councils.  (Tr. 225).

d. Superintendent Ramm testified that Petitioner did not use the P.A. (public address) system as a means to congratulate and promote students, despite being requested to do so.  (Tr. 30).

Petitioner testified that he started a journalism class so that the school newspaper would recognize students.  Petitioner also testified that students are recognized in organization banquets.  Since the banquets are held in late spring, such banquets had not taken place as of the date of the local hearing.  (Tr. 168-69).

e. Superintendent Ramm testified that he did not feel that Petitioner refused to talk to students but that Petitioner did not make himself available to them.  (Tr. 73-75).

Petitioner testified that students did, in fact, talk to him.  (Tr. 168).

(iv) Daily Inspections

Superintendent Ramm testified that Petitioner needed to make daily inspections of the buildings and grounds.  (Tr. 56).  He noted that he had "been over here as late as ten minutes after eight and [Petitioner] hasn't even shown up in the building." (Tr. 56)

Petitioner testified that he had been making daily inspections first thing in the morning for five years, and sometimes he would return home after the inspection before returning to school for the rest of the day.  (Tr. 128-29).

(v) Expenditures
(a) Superintendent Ramm testified that Petitioner had a lack of concern for expenditures, in that he exceeded his budget in some areas, in part due to the fact that he would merely sign purchase orders and pass them on.  (Tr. 58-9).

Petitioner testified that he monitored expenditures through the purchase order system.

7. Superintendent Ramm testified that when he told Petitioner that something needed correcting, Petitioner would make an excuse about why it could not be done or would point out someone else's areas that were not taken care of instead of working on the areas that had been neglected.  (Tr. 33-34).

8. Petitioner sent a letter to the Commissioner of Education dated March 24, 1983.  The substance of that letter reads, in pertinent part, as follows:

I request a hearing on the nonrenewal of my principal's contract by Troup Independent School District.  The decision by the board was arbitrary and capricious because the board did not examine the evidence which I had presented at the hearing and furthermore, the board did not discuss the charges or the evidence prior to the vote to nonrenew me.

The hearing was unlawful because no specific reasons were given after four letters were written requesting information five days prior to the hearing.

In addition, it will be clear, upon your review, that there was a lack of substantial evidence to support this decision.

9. On April 6, 1983, Annette Hewgley, Administrative Assistant in the Agency's Division of Hearings and Appeals, sent a letter to Petitioner and Superintendent Ramm, the substance of which reads, in its entirety, as follows:

This will acknowledge receipt of the above appeal to the Commissioner of Education from action taken by the Respondent School District Board of Trustees.  For Respondent's information, a copy of the appeal is enclosed.

Pursuant to §71.020.040 of the enclosed Procedures on Hearings and Appeals, Petitioner should file a Petition for Review.  Said petition must be filed within sixty (60) days of notice of the action complained of.  This petition must state the jurisdictional facts, the legal basis on which Petitioner claims entitlement to relief, and the remedy sought.  A copy of this instrument must also be forwarded to Respondent.

Upon receipt, the information submitted will be reviewed prior to any action to schedule further proceedings in this matter.

If I may be of further information or assistance, please do not hesitate to call.

10. Petitioner filed a document entitled Amended Notice of Appeal and Petition for Review on May 31, 1983, in which Petitioner alleged that his nonrenewal was the result of retaliation for his free speech activities.  These allegations were not raised in his letter of March 24, 1983.

Discussion

Motion to Strike Amended Notice of Appeal and Petition for Review

Following the filing of Petitioner's Amended Notice of Appeal and Petition for Review, the school district moved to strike that pleading on the basis that it was not timely filed (i.e., within sixty days of the school board's decision) pursuant to §157.44 of the Agency's Rules Governing Hearings and Appeals.  To the extent that Petitioner's Amended Petition raises any causes of action not referenced in his letter of March 24, 1983, the district's motion should be granted in the absence of good cause, other than a lack of diligence, for raising those claims within the Agency's time lines.

Petitioner does not argue that he had good cause for failing to raise his First Amendment claims timely.  Rather, he asserts that his allegation in his original Petition that the decision of the school board was arbitrary and capricious "[implies] that some constitutional violation has occurred," that it "[brings] in a lot of other baggage with it and arguably the First Amendment case." (Prehearing Tr. 22).

To the contrary, the issue raised by an "arbitrary and capricious" claim is whether the administrative body whose decision is being challenged acted "without regard to the facts." Gerst v. Nixon, 411 S.W.2d 350, 354 (Tex. 1966).  Ordinarily, the test for determining whether an action is arbitrary and capricious is simply whether it was supported by substantial evidence.  Id. The concepts of "arbitrary and capricious" and "unconstitutional conduct" are not necessarily interrelated.

The issues discussed herein, therefore, are those concerning claims for relief which were adequately and timely raised by Petitioner prior to the filing of his amended pleading.

Substantial Evidence

In his Petition for Review, Petitioner alleges that the decision of the Board of Trustees should be reversed by the Commissioner of Education because the Board of Trustees' decision was unlawful, arbitrary, capricious, and not supported by substantial evidence.  In reviewing the decision of a local board of trustees, the Commissioner is in the same position as a court of law reviewing the decision of an administrative agency.  The Commissioner, therefore, has no authority to simply substitute his judgment for the school board's judgment by determining whether the school board reached the proper conclusion on the basis of conflicting evidence.  Gerst v. Guardian Savings and Loan Association, 434 S.W.2d 113, 115 (Tex. 1968).  On the other hand, the local board of trustees is not empowered to exercise unbridled discretion.  Its findings must be supported by substantial evidence; i.e., they may not be arbitrary, capricious, and made without regard to the facts.  Id. More recently, it has been written that "[s]ubstantial evidence need not be much evidence, and although `substantial' means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence." General Telephone Company v. Public Utility Comm'n., Etc., 628 S.W.2d 832 (Tex. Civ. App. - - Austin 1982, no writ).  Each dispute resolved through an application of the substantial evidence test must, therefore, be decided on its facts.  Gerst v. Cain, 388 S.W.2d 158 (Tex. 1965).

From the testimony at the local hearing, the Board of Trustees, as fact finder, could have reasonably concluded (1) that Petitioner was not keeping the superintendent adequately informed; (2) that he was not developing an adequate relationship with his staff; and (3) that he was not developing an adequate relationship with his students.  The evidence is not compelling, but it is more than a scintilla; it does constitute substantial evidence.  In such a case, the decision concerning the renewal or nonrenewal of a teacher's contract must be left to the board of trustees and, pursuant to §21.207(a) of the TCNA, cannot be disturbed by the Commissioner of Education.

In addition, if a decision is supported by substantial evidence, it will not be considered as arbitrary or capricious.  Gerst v. Nixon, 411 S.W.2d at 354.  Although a decision supported by substantial evidence can, under certain circumstances, nevertheless be held to be arbitrary and capricious, no facts have been alleged before the Commissioner which would indicate that such circumstances are present in this case.

Notice of Reasons for Nonrenewal

The record of appeal contains no written request for more specificity concerning the reasons for nonrenewal nor has Petitioner moved to supplement the record with such a request (or requests).  In addition, Petitioner did not indicate at the local hearing that he was surprised or placed at any disadvantage by any of the allegations or evidence presented.

The record of appeal does reflect that Petitioner requested the documentation to be used against him and the names of the administration's witnesses; but it also reflects that he was provided with this information, and he does not contend on appeal that he was not.

Under the above circumstances, Petitioner cannot prevail on appeal on the basis of inadequate notice of the reasons for his proposed nonrenewal.

Exceptions to the Proposal

In his Exceptions to the Proposal, Petitioner first excepts to Finding of Fact No. 4 on the basis that

[a] letter indicating "documents . . . in your folder which you have gone over" is not sufficient production to satisfy due process.  Petitioner was employed by Respondent for over eight years, five of which were as principal.  It can be expected that his folder contained many documents, observations, evaluations, etc..  Without specificity as to which documents and deficiencies would be used to support the Superintendent's charges, Petitioner was at a disadvantage to adequately prepare his defense.

The process due Petitioner is that set forth by the legislature in the Term Contract Nonrenewal Act.  Salinas v. Ben Bolt-Palito Blanco ISD, No. 202-R1a-882, pp. 16-20 (Decision of the Commissioner, April 1983).  Pursuant to the Act, the school district was not required to inform Petitioner of the specific evidence to be used against him at the nonrenewal hearing.  Shelton v. Aquilla ISD, No. 133-R1-482, pp. 16-19 (Decision of the Commissioner, June 1983).

In addition, Petitioner would not be entitled to the specificity he seeks even in a court of law, where, although he would have a statutory right to discover information relevant to his case, he would not have the right to compel the opposing party to reveal what evidence it intended to introduce at trial.  See e.g., Employers Mut. Liability Ins. Co. of Wis. v. Butler, 511 S.W.2d 323, 324-25 (Tex. Civ. App. -- Texarkana 1974, writ ref'd n.r.e.)

Petitioner next argues that (1) his letter of March 24, 1984 was legally sufficient to serve as a Petition for Review; (2) there "is no restriction as to time for amending a Petition for Review that applies to this case"; (3) the Agency's letter of April 6, 1983 to Petitioner requesting him to file a Petition for Review is a standard form letter sent to parties by the Agency's Administrative Assistant, and, because she is not an attorney, "her determination of the sufficiency vel non of Petitioner's application for relief should not be conclusive"; and (4) Petitioner acted on his own in appealing to the Commissioneer, and the fact that he did not utilize counsel immediately should not be used to his detriment.

The Agency's Rules pertaining to Hearings and Appeals read, in pertinent part, as follows:

157.43 Notice of Appeal
Within 30 days after the decision, ruling or failure to act complained of is communicated to the party making the appeal, Notice of Appeal shall be sent to the Commissioner and to the board or officer rendering the decision or ruling or failing to act.

157.44 Petition for Review
(a) The aggrieved party shall file with the Commissioner a Petition for Review within 60 days after the decision, order or ruling complained of is communicated to the party making the appeal.  The Petition for Review shall identify the ruling, action or failure to act complained of; state what action the petitioner wants the Commissioner of Education to take on the petitioner's behalf; and state why the petitioner is entitled to have such action taken.  It shall not be sufficient for the petitioner to allege generally that the petitioner's rights have been violated pursuant to a particular state or federal statute, constitutional provision, or local school board policy.  The petitioner must clearly set forth the facts of which the petitioner is aware or which the petitioner believes to be true, which would lead to a reasonable conclusion that the petitioner's rights might have been violated in such a way that entitles the petitioner to relief from the Commissioner . . . .

*


*


*

(d) A Petition for Review and a Notice of Appeal may be incorporated in the same document.

Petitioner's letter dated March 24, 1983, set forth in pertinent part in Finding of Fact No. 8, was clearly intended to serve as a Notice of Appeal.  It may also have been sufficient to serve as a Petition for Review but Petitioner gave no indication that he intended for it to serve as both a Notice of Appeal and Petition for Review.  Indeed, if such was his intent, he would surely have responded to the Agency's letter requesting a Petition for Review, with a note that his letter of March 24, 1983 was to be considered as such.  Instead, he allowed more than sixty days to elapse from the date of his original letter without taking further action of any sort.  By the time he filed his "Amended Notice of Appeal and Petition for Review," eighty-five (85) days had elapsed since the date of his nonrenewal hearing.  Under these circumstances, the school district could have fairly concluded that Petitioner had abandoned his appeal.  It is arguable that Petitioner should not have been allowed to reopen his apparently abandoned appeal at all on May 31, 1984.  At any rate, it would certainly be inequitable to allow Petitioner not only to reopen the case, but to add an additional cause of action as an afterthought.  The hearing officer acted judiciously in considering the causes of action set forth in Petitioner's initial timely pleading, but in refusing to consider a cause of action raised for the first time almost a month after the entire claim had apparently been abandoned.

Nor does it aid Petitioner's cause that the Agency's letter requesting a Petition for Review was signed by an administrative technician in the Division of Hearings and Appeals rather than by an attorney.  First, the administrative technician in question works at the direction of the Agency's hearing officer, a fact of which Petitioner's attorney at the time, Ms. Doggett, was aware, having been a hearing officer for the Agency herself.  Second, more significant than who requested the Petition for Review is the fact that a Petition was requested at all, in a letter addressed to both Petitioner and the school district, and that request was not acknowledged, responded to, or complied with in spite of the fact that (1) the case had not at that time, even been assigned a docket number, and (2) the letter to the parties made it clear that no further proceedings would be scheduled until a Petition for Review was filed.

Finally, Petitioner is correct that he should not be penalized for not utilizing counsel immediately in perfecting his appeal to the Commissioner.  However, that same fact should not be used to place Petitioner in a better position than he would have enjoyed had he employed counsel initially and the same circumstances had nevertheless arisen.  In the present case, it is entirely possible that the same circumstances would have arisen.  Petitioner's attorney explained, at a hearing on the Motion to Dismiss, that her firm had been retained on or about May 5, 1983 (Tr. 16-17) and that

[o]ur only feeling was that we took the case and analyzed the case and decided that a Notice of Appeal and Petition for Review had been filed and that there was no rush as long as we amended before 14 days before the hearing we didn't note any urgency or we would have filed it sooner.

He filed something that said what his complaint was, you know, his legal basis and statutory terms.  If we had had any idea that that wasn't going to be sufficient, we would have filed something sooner.

(Tr. 18).  Inasmuch as no hearing had been scheduled by May 5, 1983, and both parties were on notice that none would be scheduled until a Petition for Review was received, Petitioner could, under the above theory, ignore the Agency's request for a Petition for Review indefinitely before filing an "Amended Notice of Appeal and Petition for Review" and contend that it was timely.

In conclusion, under the circumstances of this case, the dismissal of the cause of action raised for the first time in Petitioner's "Amended Notice of Appeal and Petition for Review was proper.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's cause of action founded on alleged constitutional misconduct by Respondent's Board of Trustees should be stricken from this appeal.

2. The Board of Trustees' decision to nonrenew Petitioner was not arbitrary, capricious, unlawful, and was supported by substantial evidence.

3. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  20th  day of  Sept.  , 1984.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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