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Statement of the Case

Norman Fonseca, Petitioner, brings this appeal from an action of the Board of Trustees of the Yorktown Independent School District (YISD), Respondent, to suspend Petitioner beginning May 19, 1983 and continuing through the end of the Spring 1983 semester.
The appeal was heard on August 25, 1983, before the appointed Hearing Officer, Judy Underwood.  Petitioner was represented by Alejandro Luna, Attorney at Law, Victoria, Texas.  Respondent was represented by Michael Meier, Attorney at Law, Victoria, Texas.

On September 29, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  Exceptions to the Proposal for Decision were filed by Respondent on October 24, 1983.  No reply to Respondent's Exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times pertinent to this appeal, Petitioner was a student at Yorktown High School located within YISD.

2. At all times pertinent to this appeal, Respondent had in full force and effect School Board Policy FNCF (Local), which provides, in pertinent part, as follows:

No student shall possess, use, transmit, or be under the influence of any narcotic drug, hallucinogenic, amphetamine, barbiturate, marijuana, alcoholic beverage, or other intoxicant (as those terms are defined by law:

1. On school premises during any school term.

2. Off school premises at a school-sponsored activity, function, or event,

*


*


*

Students in violation of this policy may be suspended to end of term in accordance with Board policy.

(See Pet. Ex. 1).

Petitioner knew about the District's policy against being under the influence of alcohol at a school-sponsored function.  (Tr. 96-97).

3. At approximately 9:00 p.m. on the evening of May 13, 1983, Petitioner drank two beers at a friend's house.  (Tr. 12).

4. Petitioner and his friends went to the Community Hall in the downtown area between 10:30 and 11:00 p.m. to observe the Junior-Senior Prom, which was in progress at that time.  (Tr. 8-9, 29).

5. Petitioner and his friends parked their vehicle in the back parking lot and went to a window on the side of the building to observe the dance through the window.  (Tr. 8-9, 29, 44-45).

6. Respondent's high school principal, Gerald Centilli, and a teacher, Jerry Steves, observed Petitioner and his friends watching at the window and approached them outside the building, inquiring as to what they were doing there, and asking them to leave.  (Tr. 8, 30, 44-45).

7. Petitioner spoke with both Mr. Centilli and Mr. Steves at close range, put his arm around Mr. Centilli and shook Mr. Steves' hand, and told them both that everything was "cool" and that he would take his friends away from the Prom.  (Tr. 10, 19-20, 30, 44-45).

8. Mr. Centilli informed Petitioner that Petitioner was "already in trouble" and that it would be best if they left.  (Tr. 20, 44-45).

9. It is uncontested that Petitioner was polite and cooperative and that he and his friends left as soon as the Principal asked them to.  It is uncontested that Petitioner did not seek admission to the dance and had no intention of going into the building where the dance was being held.

10. Neither Mr. Centilli nor Mr. Steves spoke to Petitioner about being under the influence of alcohol on the night in question, nor did they instruct him to come to the office on the following Monday.  (Tr. 11-12, 47).

11. Both Mr. Centilli and Mr. Steves observed the smell of alcohol on Petitioner's breath on the evening in question.  (Tr. 31, 44-45).

12. Mr. Steves observed nothing unusual about Petitioner's behavior, except that he repeated himself several times.  (Tr. 31).

13. Mr. Centilli observed that Petitioner was talkative, but also surmised that such talkativeness could mean that Petitioner was excited because he was in trouble for being outside the building.  (Tr. 67).

14. Petitioner attended school on Monday, May 16, 1983, and went to the Principal's office during second period on an unrelated matter.  (Tr. 13-15).  Mr. Centilli asked Petitioner if he had consumed alcohol prior to coming to the Prom on the preceding Friday, and Petitioner confirmed that he had.  (Tr. 17).  Mr. Centilli informed Petitioner that he would recommend to Respondent's Superintendent that Petitioner be suspended for the remainder of the semester for being under the influence of alcohol at a school-sponsored function.  (Tr. 21, 57).

15. It is uncontested that a hearing before Respondent's Board of Trustees was held on May 18, 1983 and that the Board voted to affirm the superintendent's recommendation to suspend Petitioner for the remainder of the semester.

Discussion

The single issue of this case is centered on the question of whether the Petitioner, while standing outside of the Community Hall and observing the Junior-Senior Prom through a window, was under the influence of alcohol while at a school-sponsored function, as set out by the terms of the Respondent's policy on alcohol and drug use.

The language of Respondent's policy states, in pertinent part, the following:

No student shall possess, use, transmit, or be under the influence of any narcotic drug, hallucinogenic, amphetamine, barbiturate, marijuana, alcoholic beverage, or other intoxicant (as those terms are defined by law):

1. On school premises during any school term.

2. Off school premises at any school-sponsored activity, function or event.
Respondent contends that the language "as those terms are defined by law" refers only to the words "narcotic drug, hallucinogenic, amphetamine, barbiturate, marijuana, alcoholic beverages or other intoxicant" and does not apply to the words "possess, use, transmit, or be under the influence of." If the Board of Trustees' intent in drafting and adopting its policy was to limit the substances to their legal definitions but to leave the acts or conditions of the person in question open to interpretation, such intent is not clearly represented in the language of the policy since the parenthetical phrase is appended to the entire sentence.  In fact, Respondent's superintendent testified on examination by the Hearing Officer that his interpretation of the placing of the parenthetical phrase was that it applied to all the language of the paragraph preceding it, including the words "under the influence of alcohol." (Tr. 92-93).

If one takes the position that the language "under the influence of . . . any alcoholic beverage" should be interpreted by legal standards, there is ample case law which defines those words.  The Court of Criminal Appeals has consistently held that the terms "intoxicated" and "under the influence of intoxicating liquor," are synonymous.  Williams v. State, 305 S.W.2d 369, 370 (Tex. Crim. App. 1957); Sumner v. State, 298 S.W.2d 577, 579 (Tex. Crim. App. 1956); Fortner v. State, 282 S.W.2d 877, 878 (Tex. Crim. App. 1955).  A person is intoxicated if he has taken into his stomach sufficient quantity of intoxicating liquor to deprive him of normal control of his body or mental faculties.  Lockhart v. State, 1 S.W.2d 894 (Tex. Crim. App. 1927).  In a civil matter where the meaning of intoxication was at issue, the Court of Appeals stated:

We . . . hold that the phrase "in a state of intoxication" . . . is to be given its commonly understood meaning as a condition resulting from the use of alcoholic liquor.  [Emphasis added].

Aetna Casualty & Surety Co. v. Silas 631 S.W.2d 551, 553 (Tex. App. 1982, writ ref'd n.r.e.).

There is no evidence adduced to support a contention, nor was such a contention made by Respondent, that Petitioner was not in normal control of his body or mental faculties.  The only evidence available to Respondent's administrators at the time they determined that Petitioner was under the influence of alcohol was the smell of alcohol on Petitioner's breath and Petitioner's subsequent admission that he had consumed two beers prior to coming over to the Community Hall on the night in question.  Neither Mr. Centilli nor Mr. Steves could testify to any unusual behavior by Petitioner, other than that he repeated himself and was talkative.  Mr. Centilli stated that he thought Petitioner could have been excited, because he knew he was where he wasn't supposed to be.

All of Respondent's witnesses who testified equated "being under the influence of alcohol" with "consumption of alcohol." Mr. Steves stated that he understood the policy in question to mean that a student could be suspended for the remainder of the term for being under the influence of alcohol.  (Tr. 34-35).  He stated that it was widely known at school that a student could be suspended for drinking at a school function.  (Tr. 39).  He further stated that the administrators' and teachers' interpretation of being under the influence of alcohol is that a student is under the influence if the student has had one beer.  (Tr. 40).  Mr. Centilli testified that the policy in question refers to consumption of alcohol, which means that a person is subject to suspension if they have had one drink or fifty drinks.  He stated that Petitioner was in trouble because he had consumed alcohol and then come to a school function and that consumption of alcohol and being under the influence of alcohol are one and the same.  (Tr. 51-54, 60-61, 69).  Superintendent Keese testified that "if you took a drink, you are under the influence of alcohol." (Tr. 84).  He stated that the student handbook contains a statement of the policy which tells the students that if they are found to be under the influence of, in possession of, or seen consuming alcoholic beverages, they will be expelled for the remainder of the school year.  (Tr. 88-89).

The above cited testimony establishes that Respondent's Superintendent, High School Principal and at least one faculty member believe that consumption of alcohol, no matter in what amount or no matter what effect or lack of effect it produces on the person consuming it, is synonymous with "being under the influence of alcohol." Even assuming, for the sake of argument, that the legal interpretation of "being under the influence of alcohol" did not apply in this instance, the interpretation of the language must still comply with that which a reasonable person would give to it.  The interpretation purported by Respondent is not in accord with the commonly accepted meaning for the words "to be under the influence of alcohol." As has been previously stated, our courts recognized long ago that one who is found to be under the influence of alcohol is one who is also intoxicated.  Other well-known synonyms include "drunkenness" and "inebriation." A reasonable person would not be on notice that consumption of alcohol, no matter what amount, automatically constitutes "intoxication," "drunkenness" or "inebriation."

Respondent contends that its administrators' interpretation (i.e., that consumption means the same thing as being under the influence) was well known among the students and community in general.  The only evidence in support of such contention was the testimony of Respondent's Superintendent that

all teachers know this.  Were you to poll the students, I think, probably, 95 per cent of them would agree with that.  Now, that's my feeling of how well it's known in that School District.

(Tr. 85).

However, Respondent's High School Principal testified in response to questions by the Hearing Officer as follows:

Q. To your knowledge, is there, in that student handbook, an explanation of your understanding of what it means to be under the influence of alcohol?

A. No, I don't think so.

Q. Is there any type of student orientation program at which that information would be presented to the student body?

A. The only thing we had at the first of the year is that the teachers go over the policies in the student handbook with the students.  As far as them saying "Well, if you drink one drink, you're going to get kicked out of school," I don't think that, specifically, would be told to the students.

(Tr. 74-75).

While Petitioner testified that he was aware of the District's policy of expelling students attending a school sponsored function while under the influence of alcohol and that he had received a student handbook which was discussed by the first period teacher, he also testified that his understanding of being under the influence of alcohol was that it meant "drinking enough beer, whatever, to be intoxicated." (Tr. 96-97).  He further stated that no legal definition of the phrase "being under the influence" was given in a discussion of the policy in question by a first period teacher.  (Tr. 101).  There is no evidence, other than the Superintendent's estimation that most of the students knew what the policy meant, that the students, including Petitioner, were on notice that having consumed any amount of alcohol constituted "being under the influence of alcohol." It is fundamental that such notice is required before the asserted interpretation can be enforced when the policy, on its face, gives no notice of that interpretation.  As the United States Supreme Court explains, "Penal statutes are construed narrowly to insure that no individual is convicted unless "a fair warning [has first been] given to the world in language that the common world will understand, of what the law intends to do if a certain line is passed." Mourning v. Family Publications Service, Inc., 411 U.S. 356, 375 (1973).

This opinion should, in no way, be construed as promoting the consumption of alcohol by a minor student off campus or while not at a school sponsored function.  The holding in this case is based solely on the fact that Petitioner was not on notice that the conduct for which he was suspended was conduct which violated school policy.

Exceptions to the Proposal

It is true, as the school district notes in its exceptions to the Hearing Officer's Proposal for Decision, that school district policies do not have to be drawn with the specificity of criminal statutes.  However, as the district also acknowledges, a policy for which a student is suspended from school must "fairly [apprise] the student of the type of prohibited conduct for which he may be suspended." Texarkana Independent School District v. Lewis, 470 S.W.2d 727, 733 (Tex. Civ. App. - - Texarkana 1971, no writ).  In the present case, Petitioner was not "fairly apprised" that he could be suspended for having the smell of beer on his breath while standing outside a building in the downtown area as a school function took place inside.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's policy FNCF (Local) requires that the language "under the influence of . . . alcoholic beverages" be construed as defined by law.

2. Petitioner was not under the influence of alcohol as that term is defined by law on the evening of the incident.

3. Petitioner was not fairly apprised that the conduct for which he was suspended was conduct which violated school policy.

4. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this  29th  day of  Dec.  , 1983.

________________________

RAYMON L. BYNUM
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