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DECISION OF THE COMMISSIONER
Statement of the Case
David Schulze, Petitioner, appeals the decision of the Board of Trustees of Pearsall Independent School District, Respondent, affirming the decision of its Career Ladder Committee not to place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner is represented by Dean Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Robert S.  Johnson, Attorney at Law, Austin, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D.  Swartz.

On June 9, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 3, 1986.  Respondent's reply to Petitioner's exceptions was filed on August 14, 1986.  Petitioner's response to Respondent's reply was filed on August 14, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner is a teacher of Life Science and the district's Coordinator of Science and Health in Pearsall Independent School District.  (Pet.  Rev., para.  8).

2.  Petitioner applied to the Career Ladder Committee for placement on level two of the career ladder for the 1984-85 school year.  (Pet.  Rev., para.  5).

3.  Petitioner, by letter dated June 6, 1985, notified Joe Salcedo, a member of the Board of Trustees, of the following:

I am appealing the decision of the Career Ladder Committee which failed to place me on Level II.  Their failure to do so was perhaps due to a lack of knowledge on their part concerning completed courses after conferral of the bachelors degree on May 31, 1954.  The attached memo of March 14, 1985 from W.  N.  Kirby indicates that "hours of higher education course work and advanced academic training may be counted if they were earned after the bachelor's degree rather than after Certification - - -."

The following higher education course work was completed between 1958 and 1966:

Ed. 302 Psy.  of Adolescence

Ed. 381 Safety Education (First Aid - Health)

Ed. 306 Secondary Methods Materials and technique

Ed. 383 Driver Education and Traffic Safety (Used in the health part of science program)

The following Advanced academic course work was completed between 1966 and 1978:

Ed. 517 Workshop in Advanced School Problems

Ed. 520 In-Service Education (These two courses provided methods, techniques, and helpful instruction on how to deal effectively with the migrant child)

Ed. 512 Special Problems in Psychology Workshop in Creativity and motivation.  (This course provided methods of motivating students who are having difficulty in adjusting to school, home, and society.  The intent was to transfer creative techniques into the classroom).

Ed. 6307 School Public Relations

Ed. 6306 Curriculum Development in Secondary Schools.

Ed. 6311 Intro to Research

Ed. 6316 Educational Sociology

Ed. 5327 Read.  and Research workshop in Ed.  Ad.  (Compiled a Quick Reference for Teachers and Administration - Presently being utilized in classrooms).

(Pet.  Rev.; Ex.  C).

4.  Petitioner was denied placement on level two of the career ladder for the 1984-85 school year for the reasons set forth in a letter dated October 11, 1985, from Francie Gasch, a member of the Career Ladder Committee.  That letter reads, in pertinent part, as follows:

The reason Mr.  David Schultz [sic] was not placed on level II of the Career Ladder, was that his college hours were considered by the Committee to be in the area of supervision administration, or were not related to his present teaching fields.  After careful review of the career ladder regulations and contacting Monica Weever, the Texas Education Agency consultant in charge of Career Ladder requirements, the Committee felt Mr.  Schultz [sic] did not have the proper hours.

In reviewing his case the committee used House Bill 72 Texas Administration Code Section 149.71, Section (d).

(d) Higher Education course work and advanced academic training.

(1) The local school district shall determine in accordance with the provisions of this sub-section whether courses taken for credit at accredited institutions of higher education or work obtained through programs of advanced academic training may be applied toward requirements for level placement and maintenance on the teacher career ladder.  Effective September 1, 1985, higher education course work or advanced academic training must be related to the job assignment in one of the following ways:

(a) as instruction in the subject taught, a subject for which certification is held that is one of the elementary or secondary curriculum areas identified in Chapter 75 of this title (relating to Curriculum), a subject or area to be taught that has been designated by the State Board of Education or a local school district as an area or field of acute teacher shortage and for which the teacher has on file with the district a college/University plan for certification, or a teaching endorsement or delivery system approved by the State Board of Education) such as kindergarten or other teaching endorsements and bilingual education or other delivery systems, which category must account for at least 50 percent of the course work or training unless specified otherwise in paragraph (2) of this subsection.

(Pet.  Rev.; Ex.  A).

Discussion
Petitioner asserts that the Respondent wrongfully denied him placement on career ladder level two because Respondent incorrectly decided that Petitioner's education course work was not related to his teaching assignment.  According to Petitioner, the Respondent failed to comply with state law and agency rules in determining that Petitioner's courses did not meet the state requirements.

The only applicable statute regarding Higher Education Course Work and Advanced Academic Training governing career ladder placement during the 1984-85 school year was Section 13.315 of the Texas Education Code.  That section provides, in pertinent part:

(a) Higher education course work and advanced academic training must relate to the general subject area taught and must be accredited by the board.

As previously mentioned, Petitioner is a teacher of Life Science.  However, none of the courses listed by Petitioner as higher education course work (Finding of Fact No.  4) are related to the subject area of life science.  Consequently, Respondent complied with the applicable state law when it did not grant Petitioner credit for the courses he proffered as higher education course work, on the basis that such courses did not relate to the subject matter taught.

Petitioner further asserts the Career Ladder Committee didn't explain what criteria it implemented to determine what courses would be considered higher education course work.  Although the Career Ladder Committee did not explicitly state that it used House Bill 72, Texas Administrative Code, §149.71(d) as its local guideline to determine whether a course could be credited as higher education course work, its letter dated October 11, 1985, wherein it provided that in reviewing Petitioner's case the committee used Section 149.71(d) essentially says that it adopted Section 149.71(d) as its local guideline regarding higher education course work.

This section of the Administrative Code was not effective until the 1985-86 school year.  However, a school district, in its discretion, could adopt the language of this section as its local guideline for the 1984-85 school year.  By doing so, the district would be doing its teachers a service, in essence, because Section 149.71 is less stringent than Section 13.315 of the Texas Education Code as to what qualifies as higher education course work.  Additionally, in adopting this section as its local criteria, the district is entitled to give its own interpretation to its local guidelines as long as it does not abuse this discretion.  The construction of a school district policy is best left to those persons who formulated and are charged with administering the policy, as long as the construction adopted is reasonable.  Towles v.  Midland ISD, No.  027-R1b-1083 (Comm'r Educ., June 1984) (p.  6).

In this instance, the Respondent, in interpreting its local guidelines, found that Petitioner's courses were not entitled to credit as higher education course work because his course work was in the area of driver's education and mid management - not life science.  Although some other decision-maker might reach a different conclusion based on reviewing the course work at issue, the Respondent's construction is not without a reasonable basis.  Therefore, the Respondent did not act arbitrarily and capriciously or in bad faith in upholding the career ladder committee's decision not to place Petitioner on level two for the 1984-85 school year.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Pearsall Independent School District did not act arbitrarily and capriciously or in bad faith in not placing Petitioner on level two of the career ladder for the 1984-85 school year because it reasonably found that Petitioner's proffered courses did not meet the requirements to be considered higher education course work for career ladder purposes.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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AUSTIN, TEXAS

CHARLES PHILLIPS,



       Petitioner







VS.
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HOOKS INDEPENDENT



SCHOOL DISTRICT,



       Respondent



ORDER OF DISMISSAL

On this day came on to be heard the Joint Motion To Dismiss of the Petitioner and Respondent in the above-referenced cause for the reason that all issues involved have been compromised and settled and Petitioner desires to withdraw his Petition For Review.

It is, therefore, ORDERED, ADJUDGED and DECREED that this cause be dismissed with prejudice to the parties.

SIGNED and ENTERED this 3rd day of NOVEMBER, 1986.

___________________________

Commissioner of Education

_______________________

Larry Daves

DAVES & HAHN

5111 West Erwin

Post Office Box 1115

Tyler, Texas 75710

214/593-0184

ATTORNEY FOR PETITIONER

_______________________

Raymond W.  Jordan

State Bar I.D.  No.  T11016500

HUBBARD, PATTON, PEEK, HALTOM &

  ROBERTS

700 Texarkana National Bank Bldg.

Post Office Box 1928

Texarkana, Texas 75504

214/794-3341

ATTORNEYS FOR RESPONDENT

DOCKET NO.  124-R9-1285

DAVID SCHULZE
§
BEFORE THE STATE


§


V.
§
COMMISSIONER OF EDUCATION


§


PEARSALL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Motion to Dismiss for Mootness and Response to Petitioner's Motion for Rehearing; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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