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Statement of the Case
Pete Palasota, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985) from the decision of the Board of Trustees of Bryan Independent School District to nonrenew his term contract of employment upon its expiration at the end of the 1984-85 school year.

A hearing on the matter was held before the Board of Trustees on April 1, 1985.  Petitioner was not represented by legal counsel at that hearing.  The school district's administration, which had proposed the nonrenewal, was represented by Jeffrey L.  Rogers, Attorney at Law, Houston, Texas.

On Appeal, a prehearing conference was held on October 7, 1985 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Richard Levy, Attorney at Law, Austin, Texas.  The school district is represented by Mr.  Rogers.

On July 25, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 15, 1986.  No reply to Petitioner's Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At the time of his nonrenewal, Petitioner had been employed by Bryan ISD for thirteen years, the last eight of which he was assigned to Stephen F.  Austin Junior High School.  (Local Tr.  94).

2.  The reasons given for the proposed nonrenewal of Petitioner's employment are as follows:

Deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.  Failure to fulfill duties or responsibilities.  Incompetency or inefficiency in the performance of required or assigned duties.  Neglect of duties.  Failure to meet the district's standard of professional conduct.  Failure to comply with reasonable district professional requirements regarding advanced course work or professional improvement and growth.  Failure to maintain an effective working relationship or maintain good rapport with parents, the community, or colleagues.  A significant lack of student progress.

3.  At the local hearing, Petitioner's principal, Louis Hudson, testified to the following:

(a) In the evaluation signed by Petitioner and the principal on March 4, 1985, Petitioner was rated as "unsatisfactory" in the areas of "Enthusiasm" and "Discretion in conversation." He was rated "below expectations" in thirty-two categories, including "Summarizes units of work with students, "Keeps room neat and attractive," "Meets time schedules promptly," "Keeps adequate lesson plans," "Skill in stimulating thought and discussion," and "Skill in motivating interest."

(b) Petitioner's enthusiasm was "nill (sic) in his relationship with students and parents." (Tr.  15).

(c) In many instances, Petitioner was not loyal to the school, as noted on the March evaluation, "because of his grievances with the way [the principal] handled things, or his objection to those ...  who tried to help him." (Tr.  18).  More specifically, instead of taking a problem he had with his teaching assignment directly to the principal, Petitioner "proceeded to involve many, many people"; i.e., Petitioner "went out of the normal channel of communication." (Tr.  18-19).

(d) Although he (the principal) supports Petitioner's right to be involved in politics and to be active in his professional association, Petitioner had been counseled about "allowing these matters to interfere with his ability to teach our children." More specifically, he used a school filing cabinet for professional association materials, and he "used time that he should have been using on campus in the classroom...  for our instructional program, for the benefit of our children and their education, to the point that this interfered." When asked to remove the materials from his classroom, however, Petitioner complied.  Further, Petitioner had at times been involved in local politics and was interviewed on campus in class time by the media.  "And it was only after I went to him, after the fact, and told him that this should not be done, and warned him on future political involvements not to do this, that this time belonged to his children and to our educational programs." (Tr.  20-21).

(e) Petitioner did not use audio-visual aids correctly.  On one occasion, he placed the filmstrip on the floor "where all the dust is and all the dirt is." He presented filmstrips without the proper introduction and follow up.  (Tr.  22).

(f) Petitioner did not do "the additional things that good teachers do in preparation and do the extra things" - - such as bringing resource people into the classroom and taking field trips.  "It was a very mechanical rope (sic) process going on in that classroom." (Tr.  22).

(g) Petitioner failed to summarize his work with students at the end of the class.  The principal did not ask Petitioner to make such summaries, but rather "assumed it as it is one of our cardinal things." (Tr.  23).

(h) Petitioner's problems were "primarily" attributable only to the 1984-85 school year, although Principal Hudson had never considered Petitioner to be a strong teacher.  (Tr.  13, 24, 36).

(i) Petitioner was rated as below expectations in 13 of 17 categories related to "Classroom Organization and Routine." (Tr.  25).  More particularly, Petitioner "was very weak in stimulating thought and discussion"; he did not give his students access to his decision making process; and "meaningful experiences" were not provided.  (Tr.  26-27).

(j) Principal Hudson and other members of the staff "spent time with [Petitioner] discussing these problems with him and attempting to work with him and to get him to improve in these areas." (Tr.  28-29).

(k) In an evaluation of Petitioner dated February 28, 1983, Principal Hudson had written the following comment: "Developed into a strong classroom teacher." (Tr.  36-37; Ex.  P-2).

4.  At the hearing, Linda Turek, head of the Social Studies Department, testified to the following:

(a) She had observed Petitioner's classroom and participated in developing the recommendations concerning the reasons for Petitioner's proposed nonrenewal.  (Tr.  42).

(b) Ms.  Turek observed Petitioner on September 27, 1984.  She noted that he had a problem with effective class control - - many things were going on that were distracting that were either not corrected or ignored.  (Tr.  46).  Petitioner also did very little "direct teaching." (Tr.  47).  Further, she failed to observe Petitioner actually teaching a lesson during her subsequent two visits on October 10, 1984 and October 31, 1984; for example, during the October 10 class, his students presented oral reports, and Petitioner asked the students questions at the end of each observation.  (Tr.  47-48).

(c) In October 1984, Petitioner was presented with a Growth Improvement Plan.  (Tr.  48; Exs.  A-2 and A-3).

(d) There were problems with Petitioner not turning in his lesson plans, as he is required to do every Friday, the three weeks prior to Christmas break.  (Tr.  50-51).  After January 4, 1985, however, he turned his lesson plans in timely, except for two instances in which he turned them in the Monday after they were due.  (Tr.  51).

(e) She observed Petitioner on January 31 to "follow up" the Growth Improvement Plan.  Although Petitioner's lesson plans "were acceptable in the mechanics," she still noted no improvement in the actual teaching in the classroom.  (Tr.  52).

(f) Petitioner was reponsible for writing three "individual units" in developing a social studies curriculum, and failed to do so.  (Tr.  56-57).

(g) During two of her observations of Petitioner, he was not performing his assigned duty of standing in his doorway between classes.  Instead, he was in his classroom preparing for the day.  (Tr.  57-58).

(h) Petitioner needs improvement or growth in his content area.  He was, therefore, instructed, as part of his growth improvement plan, to observe other teachers and to note things he might want to use in his classroom.  (Tr.  59).  Further, he was instructed to make arrangements to take college hours in at least one of the following areas: social studies, classroom management, "methodogy" (sic), and/or pedagogy.  (Ex.  A-2).

5.  At the hearing, Dianna Frieda, assistant principal at Stephen F.  Austin Junior High School in charge of curriculum and instruction, testified to the following:

(a) She personally observed Petitioner's classroom on two occasions.  (Tr.  69).

(b) The "theme" that ran through all of Petitioner's evaluations - - hers and those performed by Principal Hudson, Ms.  Turek, and Sandra Davis (a supervisor at the central office who does observations) - - concerned his overall quality of instruction.  There was no evidence of proper planning in the early observations, a "lack of learner individual differences," a lack of appropriate techniques, and a lack of "different type varieties of classroom techniques from having lecture, filmstrips, group encounters, guest speakers." In her observations, generally there was one activity the entire period; the class began with very little organization; Petitioner seemed more involved with mechanics than actual learning objectives; the lesson would not begin until ten or fifteen minutes into the class; and the overall atmosphere was not conducive to learning.  During her first observation, on September 27, 1984, Petitioner did not "fulfill" his lesson plans.  During the second, on December 14, no lesson plans were filed; the majority of the period was spent answering questions from the textbook, so that little teaching and learning was going on; and there was no actual closing of class.  (Tr.  70-73).

(c) She saw no improvement by Petitioner from her first evaluation to the second.  (Tr.  73).

(d) Petitioner's overall rating was below expectations.  (Tr.  73).

(e) On several occasions after the bell rang, she found Petitioner running materials off.  His only explanation for not being in class was that he was not prepared.  (Tr.  76-77).

(f) Although Petitioner has the "mechanics down of the lesson plan," the district expects higher, more creative and diversified lesson plans.  She had discussed this with Petitioner, but there had been no improvement.  (Tr.  77).

(g) On August 6, 1984, she called Petitioner and advised him that his schedule for the 1984-85 school year would include "a double preparation, four world geography, and one [A]merican history." (Tr.  78).  In response to his objections about the schedule, she recommended that he get together with Mrs.  Benton (another teacher) or Ms.  Turek and then get back to her.  She was then notified by Principal Hudson that he had received an informal grievance in the mail and he was going to be meeting with Petitioner.  The grievance meeting was attended not only by her and the principal, but also by the school board president, the superintendent, and a professional association representative.  She felt that Petitioner should have gotten together with Mrs.  Benton and Mrs.  Turek and then gotten back to her (Ms.  Frieda) prior to filing a grievance.  (Tr.  78-79).

(h) Petitioner was deficient in his knowledge of his subject matter.  He had made incorrect statements during her observations.  (Tr.  80).

6.  At the hearing, Petitioner testified to the following:

(a) His 1983-84 evaluation reflected nine ratings of "excellent," nine ratings of "good," and one rating between "good" and "excellent." He was not rated as "needs to improve" in any area.  (Tr.  95; Ex.  P-1).

(b) His 1982-83 evaluation contained seven "excellent" ratings, ten "good" ratings, no rating of "needs improvement," and the comment, "Developed into a strong classroom teacher." (Tr.  95-97; Ex.  P-2).

(c) He did the same things in 1984-85 he had done in the previous years, notwithstanding the lower marks on his 1984-85 evaluation.  (Tr.  98-99).  He attributed the discrepancies to the grievance he filed in August 1984, and stated, "I am not in favor any more, I guess." (Tr.  99, 123).

(d) He was never called in and talked to about being out of his classroom or being late to a duty station.  (Tr.  113).  The incident on September 27, 1984, when he was late to class was due to the fact that he was in a conference and Ms.  Frieda had not sent someone to cover his class.  The second time, he was initially in the doorway, but "some kids had come in and they had some needs that they needed to be taken care of," so he left the door and went with them to the back of the room.  Ninety-nine percent of the time he was in class on time.  (Tr.  113, 124).

(e) In regard to his grievance, he followed the district's policy in filing the grievance.  He addressed it to Ms.  Frieda, his immediate supervisor for scheduling, according to the information in the teacher handbook.  (Tr.  116-17, 123).

(f) He observed other teachers pursuant to the Growth Improvement Plan and picked up one or two things to do in his classroom - - one of which was to put more things on his walls.  (Tr.  129).

7.  Principal Hudson additionally testified to the following:

(a) Petitioner's 1984-85 evaluations were drastically different from his previous evaluations.  Petitioner just suddenly quit doing everything that he was previously doing correctly.  The principal could not account for the difference and did not understand it.  (Tr.  136).

(b) Petitioner's performance did improve somewhat during the 1984-85 school year.  His January 31, 1985 observation contained twenty-four items that were satisfactory and above and only four items below satisfactory.  (Tr.  138-39).

Discussion
The first issue in the present case is whether the Board of Trustees' decision not to renew Petitioner's contract for the 1985-86 school year was supported by substantial evidence introduced at the local hearing.  Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  Hegar v.  Frisco ISD, No.  120-R1a-584, pp.  6-7 (Comm'r Educ., Feb.  1985).  Further, if there is enough evidence in the record to constitute substantial evidence, the local school board's decision must stand even if the evidence is in conflict, and even if the Commissioner disagrees with the result.  Id.  at 8.

Under the above standard, there was substantial evidence at the local hearing to support a finding by the Board that Petitioner failed to fulfill duties or responsibilities or neglected his duties [Findings of Fact Nos.  4(d), (f), and (g), and 5(e)]; that Petitioner was inefficient in the performance of required or assigned duties [Findings of Fact Nos.  3(c), 4(b), and 5(b), (c), and (e)]; and that Petitioner was deficient in certain areas point out in observation reports, evaluations, or other communications [Findings of Fact Nos.  3(a), (b), (g), (i), 4(d), 5(b), and (f)].

Petitioner also alleges generally that the nonrenewal decision was arbitrary and capricious.  Ordinarily, if a decision is supported by substantial evidence, it will not be considered to be arbitrary and capricious in the absence of factual allegations which, even in the face of substantial evidence, would support a finding that the decision was arbitrary and capricious.  Salzman v.  Southwest ISD, No.  186-R1-782, pp.  19-20 (Comm'r Educ., Dec.  1982).  No such facts have been alleged in the present case.

Petitioner next claims that the Board's decision to nonrenew his contract "was based upon his participation in, and association with, local and state teacher's organizations, as well as upon his pursuit of his own legitimate grievances." (Pet.  Rev., par.  11 of Bill of Particulars).  At the prehearing conference in this matter, however, Petitioner stated that his "primary claim is that the administrators themselves were motivated by retaliatory motives against him and that ...  that taint reached the Board of Trustees in their deliberations, as well." (Prehearing Tr., 4-5).

This claim is essentially one concerning the alleged misconduct of an administrator.  Administrators are employed by local boards of trustees and are directly accountable to them, not to the State Commissioner of Education.  Directly reviewing claims of misconduct asserted by a locally employed teacher against a locally employed administrator is one instance where the division line between local and state jurisdiction referred to in Spring Independent School Dist.  v.  Dillon, 683 S.W.2d 836, 840 (Tex.  App.  - - Austin 1984, no writ), must be drawn in favor of local jurisdiction.

The local school board's decision may, of course, be appealed to the State Commissioner of Education pursuant to §§11.13 and 21.207 of the Education Code.  However, the board's decision to nonrenew a teacher's employment over the teacher's claim that the nonrenewal recommendation was the result of an administrator's unlawful motivation cannot be overturned under §21.207 unless the board's decision is somehow arbitrary, capricious or unlawful.  The mere fact that the board, after hearing the evidence, failed to find in Petitioner's favor on the issue of retaliation does not even raise the issue that the board itself acted arbitrarily and capriciously or unlawfully, because the Board is entitled to a presumption of honesty and integrity.  Schumacher v.  Sweeny ISD, No.  153-R1-684, p.  11 (Comm'r Educ., Oct.  1985).  Rather, facts must be alleged that would support a finding that the school board itself acted out of personal animosity, illegal prejudice, or a personal or final stake in the outcome that would amount to a conflict of interest.  Id.

Petitioner contends, in his Brief in Support of Petitioner's Motion for a Hearing, that improper motivation should, nevertheless, be attributed to the Board of Trustees itself for the following reasons:

(1) That the filing of a grievance by Petitioner was specifically relied on as a reason for nonrenewal.  To the contrary, the evidence adduced at the local hearing was to the effect that the administration did not object to the fact that Petitioner had filed a grievance, but to the fact that he did not proceed through proper channels.  (Tr.  19, 78-79).  The Board, of course, was not obligated to accept this explanation, but it was certainly entitled, after hearing all of the evidence, to do so.

(2) That repeated allegations of unconstitutional conduct put the Board on notice of Petitioner's claim of improper motivation during the hearing.  It is clear that the Board was on notice of Petitioner's claim.  In fact, the administration's attorney directly addressed Petitioner's retaliation claim in his final argument, as follows:

I would encourage you that if you do believe that [this recommendation was made because of Petitioner's grievances], that you, without any further discussion, that you send the administration packing because that is not a proper reason for proposed nonrenewal.

(Tr.  156).  Again, however, the fact that the matter was brought to the Board's attention did not obligate the Board to believe Petitioner's allegations in light of the fact that the complained of administrators testified to the contrary, and evidence unfavorable to Petitioner was elicited from Ms.  Turek, whose motivation was unchallenged by Petitioner, and

(3) That the lack of substantial evidence presented put or should have put the Board on notice that unlawful motivation was involved in Petitioner's nonrenewal.  As noted previously, however, there was substantial evidence in support of the nonrenewal.

In conclusion, it is not suggested here that the motives of the complained of administrators were either proper or improper.  The holding is only to the effect that the Board of Trustees' failure to find for Petitioner on that issue, after hearing all of the evidence, was not arbitrary and capricious or unlawful.

Petitioner next asserts that he was not given notice in his letter of proposed nonrenewal that (1) low test scores were going to be a reason relied on by the Board, and he had no opportunity to prepare for those charges, and (2) low test scores is not a reason listed in the district policy for nonrenewal.  (Bill of Particulars, pars.  12 and 15; Prehearing Tr.  8-16).  However, it is apparent from the reasons given and the evidence adduced at the local hearing, that low test scores was not a reason for Petitioner's proposed nonrenewal; instead, the scores were evidence of a reason (i.e., significant lack of student progress).  Further, because of the problems inherent in using low grades per se as an indicator of a teacher's performance, as noted by Petitioner and discussed in Seifert v.  Lingleville, No.  174-R1a-782, p.  6 (Comm'r Educ., Jan.  1983), the evidence to that effect has not been considered in determining whether substantial evidence existed in support of the Board's decision to nonrenew Petitioner's contract.

Exceptions to the Proposal
In his exceptions to the Hearing Officer's Proposal for Decision, Petitioner makes two points which merit comment.  First, he asserts that "the view that substantial evidence, in and of itself, will shield a school board from a claim of retaliation has been specifically rejected by the Fifth Circuit." In support of this contention, Petitioner cites Prof Ass'n.  of Col.  Educ.  v.  El Paso Cty.  Com.  Col., 730 F.2d 258, 264 (5th Cir.  1984).  This challenge, however, is based on an erroneous premise; i.e., that the Proposal for Decision suggested that the presence of substantial evidence in support of the Board of Trustees' decision to nonrenew Petitioner's employment "shields" the Board from a claim of retaliation.  What the Proposal and this Decision hold is not that the Board of Trustees is shielded from a claim of retaliation by a finding that its decision was supported by substantial evidence, but only that its decision cannot be overturned on the basis that there was not substantial evidence.  Because there was substantial evidence, the only grounds remaining for reversal, pursuant to §21.207 of the Education Code, are that the decision was arbitrary, capricious, or unlawful; and facts were not alleged which would support a finding in Petitioner's favor on any of those grounds.

The Petitioner, however, further asserts that when the facts suggest that a school board was or should have been aware that the actions of its administrators in recommending a nonrenewal were constitutionally improper, the board has the burden at trial of demonstrating that the motives of the administrators were not the motives of the board.  Petitioner states that the Commissioner adopted this line of reasoning in Hall v.  Axtell ISD, No.  116-R1a-683, p.  9 (Comm'r Educ., May 1984).  What the Commissioner actually stated in that case is that the above proposition was apparently the view of the court in Hickman v.  Valley Local Sch.  Dist.  Bd.  of Ed., 619 F.2d 606, 610 (6th Cir.  1980).  It was further stated, however, that it was only arguable that Hickman places the burden on the Board to disassociate itself from its administrators in any claim involving allegations of unconstitutional conduct by its administrators.  Id., at 10.  It was also noted that the United States Supreme Court had held that a governmental entity may be held responsible for the tortious act of its employees in relation to constitutional deprivation, only "when execution of a government's policy or custom, whether made by its lawmakers or those whose edicts or acts may fairly be said to represent official policy, inflicts the injury." Monell v.  Dept.  of Soc.  Serv.  of City of N.Y., 436 U.S.  658, 691, 694 (1978).

It is, therefore, concluded that a mere showing that the board was advised that an administrator acted wrongfully in recommending a teacher's nonrenewal does not shift the burden to the board of demonstrating that the administrator's actions were not those of the board.  It must rather be alleged that the administrator acted pursuant to board custom or policy, that the administrator's actions could fairly be said to represent official policy, or that the board itself acted out of personal animosity, illegal prejudice, or had a personal or financial stake in the outcome that would amount to a conflict of interest.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Board of Trustees of Bryan Independent School District to nonrenew Petitioner's employment for the 1985-86 school year was not arbitrary and capricious or unlawful and was supported by substantial evidence.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

2
2
#131-R1-685


