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Statement of the Case

Samuel Barich, Petitioner, brings this appeal concerning his employment relationship with San Felipe-Del Rio Consolidated Independent School District, Respondent.  A hearing on this matter was conducted on September 24, 1984 before Mark W. Robinett, the Hearing Officer appointed by the Commissioner of Education.  Petitioner is represented by Dean A. Pinkert and Leonard J. Schwartz, Attorneys at Law, Austin, Texas.  Respondent is represented by William C. Bednar, Attorney at Law, Austin, Texas, and Haygood Gulley, Attorney at Law, Del Rio, Texas.

On February 25, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on March 25, 1985.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. In a previous case between the same parties, Barich v. San Felipe-Del Rio Consolidated ISD, No. 086-R1a-483 (Comm. Educ., May 1983), the Commissioner held, in Conclusion of Law No. 2, that the school district had, pursuant to Tex. Educ. Code Ann. §21.204, "elected to employ Petitioner in his current professional capacity for the 1983-84 school year."

2. The Commissioner's Decision was affirmed by the State Board of Education on September 10, 1983.  A Motion for Rehearing was not filed by either party.

3. It is uncontested that, during the 1982-83 school year, Petitioner served the district as an ROTC teacher.  (Pet. Ex. 15).

4. After the State Board of Education had entered its decision, the school district's attorney, Mr. Gulley, called Petitioner's attorney, Mr. Schwartz.  Mr. Gulley represented that Petitioner could not be reinstated as ROTC teacher, because the school district did not believe that he could be certified by the Air Force in that position, inasmuch as Petitioner was past retirement age and had already received the maximum one year extension of his certification.  (Tr. 41-42).  Mr. Gulley further stated that reinstatement in another position would be at the salary of an ROTC teacher.  (Tr. 52).  Petitioner's attorney replied that he wanted his client to return to work in the exact same position he had held during the 1982-83 school year.  (Tr. 41-42).

5. On October 3, 1983, Petitioner's attorney sent a letter to the school district's attorney, which reads, in pertinent part, as follows:

Thank you for offering to settle the above-referenced case.  However, while we appreciate your offer of immediate reinstatement, we must reject it as it is, in our opinion, incomplete.

Mr. Barich has authorized us to extend to you the following counteroffer.  Mr. Barich will report to school and undertake his duties if the district will comply with the following:

1. Mr. Barich must be assigned in the "same professional capacity," Tex. Education Code subsection 21.204(b), as he was previously employed; i.e., as the head of the R.O.T.C.;

2. Mr. Barich must be made whole for all lost salary and benefits for the period that he has been unemployed;

3. Mr. Barich must be paid his attorneys' fees and court costs.  The fees are currently, at our normal billing rate, $9,337.50, while costs are $2,644.84.  We think that $10,000 is a reasonable compromise of attorneys' fees and costs.  Of course, this offer on attorneys' fees is only if this settlement offer is accepted within the next thirty (30) days; and

4. All references in Mr. Barich's personnel files to the wrongful breach of his employment contract must be expunged.

(Pet. Ex. 1).

6. On October 21, 1983, Michael C. Boyle, attorney at law, San Antonio, Texas, sent a letter to Petitioner's attorney, which reads, in pertinent part, as follows:

This firm will be working as co-counsel with Mr. Haygood Gulley in the above matter.  In that regard, as attorneys for the School District, I would like to reiterate what Mr. Gulley expressed to you in your telephone conversation of September 26, 1983.  The School District is quite willing to abide by the Order of the Commissioner that Mr. Barich be retained in his same professional capacity for the present school year.  As you know, that Order is now final; no appeal has been taken to the District Court by either party.  Mr. Gulley's conversation with you of September 26, 1983, is not an offer of settlement as you seem to indicate in your correspondence to him of October 3, 1983.  Mr. Gulley merely expressed the sentiments of the District to abide by the Commissioner's Order and permit Mr. Barich to remain as a teacher for the current year.

Mr. Gulley likewise expressed to you the very real problem that the United States Air Force has refused to sanction Mr. Barich as a R.O.T.C. teacher.  We would welcome any suggestions that you have whereby the School District can permit Mr. Barich to function in the same professional capacity when the Air Force has taken the position that he is not qualified to act as an R.O.T.C. teacher.  Mr. Gulley suggested that you contact the Air Force directly and attempt to obtain a reversal of that decision.

Nevertheless, as indicated herein, the School District is willing to abide by the Commissioner's decision to retain Mr. Barich for the present year.  Thus, the School District expects Mr. Barich to report for duty at once.

(Pet. Ex. 2).

7. On October 25, 1983, Petitioner's attorney sent a letter to Mr. Boyle, which reads, in pertinent part, as follows:

As soon as you can assure my client, Samuel E. Barich, that he will be returned "to the same professional capacity," as ordered by the Commissioner of Education, he will report for duty.  Until then, you are not completely abiding by the decision of the State Board of Education.  Furthermore, Mr. Barich is entitled to be made whole for the breach of his contract.

In your letter of October 21, 1983, you state that you would welcome any suggestions that we have regarding the problem with the Air Force.  We do, indeed, have a suggestion: Write the Air Force and request a waiver for Mr. Barich.  The Air Force routinely grants the requests of school districts for a waiver of the age requirement.  In fact, I have been advised that the Air Force told your client this several months ago.

As soon as you receive the official waiver and the school notifies my client that he is to report to work "in the same professional capacity" as he held prior to the breach of his contract, we are sure that he would be willing to sign a new one-year contract and report to work.  Of course, he will still proceed to obtain redress for the prior illegal termination of his employment.

In order to give the school district an opportunity to obtain a waiver from the Air Force, we will not take any further action on this matter for forty-five days.  If you have not made Mr. Barich whole (including reinstatement to his prior position with the R.O.T.C.) at the expiration of that period, we will file suit for breach of contract.  We will seek damages, attorneys fees, and injunctive relief.

As we are sure you are aware, the question of liability is now finally decided and may not be relitigated.

We believe that our position in this matter is clear and has been consistent throughout the litigation.  Our client is entitled to full relief; not just a cryptic promise that the school will "permit Mr. Barich to remain as a teacher for the current year." After being unemployed for several months, having litigated in the courts and the administrative agency which oversees the operations of local school systems and having won throughout the course of this matter in every forum, the school's refusal to completely abide by the State Board of Education's Order affirming the Commissioner, we believe that our stand is entirely justifiable.

In particular, the Commissioner ordered that "Petitioner's appeal be, in all things, GRANTED." Emphasis added.  If you will refer to the Prayer for Relief in Petitioner's Petition for Review, you will find that the appeal included the request that the teacher be made whole for all damages arising out of the wrongful discontinuation of Petitioner's employment, including attorneys' fees.  We expect nothing less.

(Pet. Ex. 3).

8. On November 7, 1983, Mr. Boyle sent a letter to Petitioner's attorney, which reads, in pertinent part, as follows:

Thank you for your letter of October 25, 1983.  I have discussed the same with Mr. Gulley and with Superintendent Evins.

I have been advised to report the following:

1. By telephone conversation on September 21, 1983, you were advised by Haygood Gulley, local counsel for the School that the School would abide by the decision of the Commission (sic) and further, that Lt. Col. Barich should report to work forthwith.

Six weeks have now elapsed and Lt. Col. Barich has not reported for work as instructed.  In fact, Lt. Col. Barich has not communicated with the School in any manner whatsoever.

2. Lt. Col. Barich's qualifications to hold any particular position with the School is within the realm of his personal responsibilities.  Lt. Col. Barich should have requested the required Department of Air Force authorizations long ago.  However, you now desire to place this responsibility upon the school.  The School denies any such responsibility.  Nonetheless, in a continuing effort to resolve this matter, the School is requesting such authorization from the Department of Air Force.  You will be furnished a copy of this request.

3. The fact remains that Lt. Col. Barich has totally failed to report for work.  Again, demand is hereby made that Lt. Col. Barich report immediately to the School for a work assignment.

4. Should Lt. Col. Barich fail to report for work immediately, you are advised that the School will take under consideration the termination of Lt. Col. Barich's relationship with the School.  You will be advised, in accordance with the law, of any such consideration.

Lastly, as I interpret the order of the Commissioner, after a review of all evidence presented, the only issue litigated concerned the reinstatement of Lt. Col. Barich.  Thus, his reinstatement is the only issue before us, which issue, if you wish to call it an issue, was resolved long ago when Mr. Gulley advised you that the School would abide by the ruling of the Commission (sic).  Therefore, I do not understand your offer not to take further action "within forty-five days" when compliance with the Commission's (sic) order rests squarely with Lt. Col. Barich, not the School.

(Pet. Ex. 4).

9. On November 14, 1983, Petitioner's attorney sent a letter to Mr. Boyle, the substance of which reads, in its entirety, as follows:

As soon as we are furnished the authorization from the Department of the Air Force and the school agrees to fully comply with the Commissioner's Order, Mr. Barich will report to work.  However, he will not report until the school remedies its breach of contract.

As to your review of the Commissioner's Order we feel that you are incorrect in your interpretation.  Our Petition for Review set out the following prayer for relief:

that the Respondent is required to set aside and disregard its announced decision to consider the non-renewal of Petitioner's contract for the School Year 1983-84;

that Respondent be required to expunge any reference in any personnel file of Petitioner's to said discontinuance of employment;

that Respondent be required to offer Petitioner a contract to continue Petitioner's professional employment as a teacher for the Respondent School District unless and until the at (sic) employment is discontinued under circumstances which fully comply with applicable law;

that Respondent be required to make Petitioner whole for all damages arising out of the wrongful discontinuation of Petitioner's employment, including attorneys fees pursuant to Title 42, United States Code Section 1988; and

that Petitioner have such other and further relief to which he may show himself entitled.

The Commissioner's Order reads as follows:

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

Emphasis added.

If you really wish to "resolve this matter" as you state in your letter of November 7, 1983 you need only to agree to make Col. Barich whole for all lost salary and benefits for the period that he has been unemployed, reinstate him in the "same professional capacity" which he previously held, expunge his personnel file and agree to pay him his reasonable attorneys fees.

On the other hand, if you wish to prolong this matter and needlessly waste taxpayers money, proceed to terminate him on the grounds that he refuses to return to work in the absence of a complete settlement.  We will litigate this issue for the next few years - - then, if we are successful, the backpay award will be in excess of $75,000.00.  I, for one, cannot undertand (sic) the benefits to be derived by the school system by taking this course of action.  We will be paid our fees, nevertheless, as I am sure you will.  Hence, the only losers will be the taxpayers and the students within the system.  Mr. Barich may lose the termination question but he will still be entitled to the backpay due him until he is terminated.  Given the amount of money he may ultimately have coming by the school's recalcitrance in fully complying with the Commissioner's Order, Col.  Barich is willing to stand firm.

Even if it successfully terminates Col.  Barich, the school district will expend more in attorneys fees in litigating the question of the termination's validity than it will spend in simply abiding by the Commissioner's Order.

If you wish to discuss settlement, please call me. Thank you.

(Pet. Ex. 5).

10. On December 21, 1983, Mr. Boyle sent a letter to Petitioner's attorney, the substance of which reads, in its entirety, as follows:

Thank you for your letter of November 14, 1983.

In addition, since that time we have had an opportunity to talk over the telephone.

If I understand your position correctly you are arguing that the District elected to retain Mr. Barich "in the same professional capacity" for the current year and that as such the District must pay his salary despite the fact that he is unable to perform his duties as an instructor in the ROTC program.  I have discussed your view with Mr. Gulley, and he with the District.  They are not in agreement with your argument; however, as I have mentioned in past correspondence to you and as Mr. Gulley has stressed to you over the telephone, the District is willing to employ Mr. Barich in some other position if he would kindly report to them.  It is my understanding that Mr. Barich is qualified to teach the following subjects:

1. Any elementary grade;

2. Eighth grade social science;

3. High school psychology; and

4. High school industrial arts

Of course the district cannot be sure as to where he will be placed but if he would report for duty that uncertainty could be cleared up at once and Mr. Barich could begin earning a salary for the current year and mitigating his own alleged damages.

It is the position of the District that they are not attempting to evade whatsoever the Order of the Commissioner.  However, because of the impossibility of performance and the inability to perform by one of the contracting parties, namely Mr. Barich, he cannot be employed in the same professional capacity.  This inability of Mr. Barich to perform is a result of the position taken by the Air Force, a party over whom neither Mr. Barich nor the District has control.  The District firmly believes it is not in breach of any contractual duty it owes to Mr. Barich and is more than willing to go the extra step by offering him a position in one of the other areas of education if Mr. Barich would merely report to the District that he wishes to return and continue.  Surely, Mr. Barich should be interested in at least mitigating the damages you have alleged he shall sustain in your letter of November 14, 1983.  Please have Mr. Barich contact the District at once.

(Pet. Ex. 6).

11. On March 28, 1984, Joe L. Sanders, President of the school district's Board of Trustees, sent a letter to Petitioner, the substance of which reads, in its entirety, as follows:

You are not now an employee or teacher in the San Felipe-Del Rio Independent School District.

Nonetheless, and out of an abundance of precaution, you are hereby advised that you shall not be an employee or teacher in the San Felipe-Del Rio Independent School District during the 1984-85 school year.

(Pet. Ex. 8).

Discussion

In his Petition for Review, Petitioner argues that the letter he received from the school district dated March 28, 1984 did not comply with the requirements of the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984), and, therefore, his contract was renewed by operation of law for the 1984-85 school year.

The first issue that must be considered is whether Petitioner had a valid claim to employment with the district on March 28, 1984.  If so, the notice he received could be construed as a nonrenewal notice.  If not, it constitutes nothing more than a statement of the school district's understanding of the status of the dispute.

If Petitioner had an employment relationship with the school district on March 28, 1984, it was directly attributable to the Decision of the Commissioner in Docket No. 086-R1a-483, in which the Commissioner held that the school district had, as a matter of law, "elected to employ Petitioner in his current professional capacity for the 1983-84 school year." What that holding entitled Petitioner to was an offer from the school district of continued employment in the "same professional capacity." That holding did not create a contract between the parties or bind Petitioner to accept any offer from the district that did not comply with the Order.  It only required the school district to make a valid offer, which Petitioner was free to accept or reject.  His acceptance would create a contract binding on both parties.  His rejection of a bona fide offer of continued employment in the "same professional capacity" would end any cognizible claim he might have to continued employment with the school district.  See e.g., Gosney v. Sonora Independent School Dist., 603 F.2d 522, 524-25 (5th Cir. 1979); Jordan v. Board of Regents, Univ. System, 583 F. Supp. 23, 25-27 (S.D. Ga. 1983).

Petitioner argues that he did not receive an offer of employment in the "same professional capacity," because he was never offered the same position he had held during the 1982-83 school year; i.e., ROTC teacher.  It would not be reasonable, however, to conclude that the legislature intended that every teacher who does not receive notice of his or her proposed nonrenewal by April 1 is entitled to be employed in the exact same position the following school year.  Such a holding would require a school district to actually begin nonrenewal proceedings by April 1 against every teacher it might conceivably wish to assign to a different position the following year, or face a nonrenewal claim with any reassignment effected after April 1.

It is more reasonable to conclude that the legislature, by using the term "same professional capacity" (instead of "the exact same position"), intended to allow school districts to be flexible in their personnel assignments while discouraging the abuse of the district's inherent or contractual reassignment authority.  In other words, the district may place a teacher whose employment has been renewed by operation of law in a position different from that to which the teacher was assigned the previous year, as long as the position is one to which the district could have reassigned the teacher had the parties voluntarily entered into a contract for the following year.  In some instances, the validity of a particular placement will be clear.  For example, an administrator who does not receive the required notice by April 1 may not be placed in the capacity of a classroom teacher; a classroom teacher may not be placed in the capacity of a counselor; a counselor may not be placed in the capacity of a nurse; a nurse may not be placed in the capacity of a librarian; etc.

In other instances, the validity of a particular placement might not be so clear.  For example, a placement might be to another position within the same professional category (e.g., administrator), but nevertheless, be invalid (e.g., from superintendent to assistant elementary school principal).  Factors to be considered in determining the validity of such a placement include, but are not necessarily limited to, differences in authority, duties, and salary.

In the present case, Petitioner was employed during the 1982-83 school year as an ROTC teacher.  The district's offers of employment ranged from the general (i.e., a statement that the district would comply with the Commissioner's Order and that Petitioner should "report to work" at once) to the relatively - - though not completely - - specific (i.e., references to teaching an elementary grade, eighth grade social science, high school psychology, or high school industrial arts).  Nevertheless, it is clear - - and Petitioner concedes (Tr. 77-79) - - that, although the district at no time offered to reinstate Petitioner as ROTC teacher, it did offer to place him in a teaching position of some sort.  Further, the uncontested testimony is that Petitioner would not suffer any loss of salary due to the placement.  (See Finding of Fact No. 4).  In his Post-Hearing Brief, Petitioner asserts that the other positions "are substantially different, involve different responsibilities, and require different skills." (p. 3).  However, Petitioner introduced no evidence which would support this contention.  More importantly, no evidence was introduced which would support a holding that it would be improper to reassign an ROTC teacher to one of the positions referred to by the district.

Under the circumstances, it is concluded that the school district unconditionally offered Petitioner a position in the "same professional capacity" for the 1983-84 school year and that Petitioner rejected that offer.  Petitioner was, therefore, not employed by the district during the 1983-84 school year by choice, and he has no cognizable claim against the district for correctly noting, on March 28, 1983, that he was not then employed by the district, and for advising him that it did not intend to employ him during the 1984-85 school year.

Respondent's Request for Additional Findings of Fact

Subsequent to the issuance of the Proposal for Decision, the school district filed a request that the Finding of Fact No. 8 be renumbered as 10, Findings of Fact Nos. 9 - 11 be renumbered as 12 - 14, respectively, and that the following additional Findings of Fact be made:

8. On March 19, 1983, Jesse L. Mathews, Deputy Director for Operations and Training, Air Force Reserve Officer's Training Corps, had written a letter to Mr. R. S. Evins, Superintendent of the district, in substance as follows:

"This is a follow-up on a phone conversation I had with Mr. Jac Mota, principal at Del Rio High School, regarding your Air Force JROTC Aerospace Education Instructor."

"Air Force ROTC Regulation 30-1 contains job specifications which state that the aerospace education instructor must be less than 65 years of age, however, a one-year waiver may be granted for exceptionally well-qualified applicants.  In the case of Lt. Col. Samuel Barich, a waiver was granted to approve his continuation through the 1982-83 school year.  The Commandant's current policy is that no waivers be granted beyond one year.  Therefore, in view of this policy, Lt. Col. Barich is no longer eligible for instructor duty beyond the expiration of his current contract.  We will not entertain additional waiver requests." [P's Exh. 24].

9. Superintendent Evins wrote to Jesse L. Mathews on November 2, 1983, requesting another age waiver for petitioner, in substance as follows:

"Lt. Col. Samuel Barich was employed by the San Felipe-Del Rio Independent School District for the school year 1982-1983 in the ROTC Program.  So that Lt. Col. Barich may fulfill the same duties for school year 1983-84, the San Felipe-Del Rio Independent School District does hereby request the following:

"1. That the Department of the Air Force authorize Samuel Barich to fulfill such duties for the San Felipe-Del Rio Independent School District for school year 1983-1984 as he fulfilled in school year 1982-1983;

"2. That the Department of the Air Force waive any problems which it may have concerning the fact that Lt. Col. Barich is not more than 65 years of age.

"Your immediate reply to this request would be appreciated."

11. On November 9, 1983, Jesse L. Mathews wrote back to Superintendent Evins in substance as follows:

"Reference your 2 November 1983 request to waive the age 65 requirement on Lt. Col. Samuel Barich, USAF, ret., former Aerospace Education Instructor at Del Rio High School.

"Age waiver requests are entertained on an individual basis and are applicable to current instructor personnel who will attain age 65 during the academic year.  Further, these instructors must consistently conform to Air Force standards to include dress and personal appearance.  They must be recommended for waiver by the principal of the school and the appropriate Area Commandant.

"Additionally, the A.F.J.R.O.T.C. Unit at Del Rio High School is currently fully manned with three instructors and an approximate cadet enrollment of 214.  Since Lt. Col. Barich was terminated as an A.F.J.R.O.T.C. Instructor effective 27 May 1983, and is no longer affiliated with A.F.J.R.O.T.C., we have no reason to consider an age waiver." [P's Exh. 14]

The requested Findings of Fact will not be made.  They are relevant to one of the school district's defenses - - that Petitioner could not have been offered reemployment as R.O.T.C. instructor because he could not have obtained an age waiver from the Air Force to serve in that capacity during the 1983-84 school year - - but that issue need not be reached, inasmuch as the issue concerning Petitioner's rejection of a valid offer of employment is dispositive of this appeal.  Further, if the age waiver issue were reached, it would be necessary to conduct further proceedings for the purpose of receiving evidence on that issue, because Petitioner has asserted at all times that Air Force regulations would have allowed a waiver to have been granted by the Air Force if the school district had requested one.  (See Tr. 73-74; Prehearing Conference Tr.: 16-17; and Petitioner's Response to Respondent's Request for Additional Findings of Fact).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The school district was required, pursuant to §21.204 of the Education Code and the Commissioner's Decision in Docket No. 086-R1a-483, to offer Petitioner a position for the 1983-84 school year in the "same professional capacity" in which he was employed during the 1982-83 school year.

2. The school district, by offering Petitioner a position for the 1983-84 school year as a teacher, with no reduction in salary or status, complied with §21.204 of the Education Code and the Commissioner's Order in Docket No. 086-R1a-483.

3. Any claim by Petitioner to continued employment with the School District ended when he rejected the district's offer to employ him in the same professional capacity.

4. Because Petitioner was not employed by the school district on March 28, 1984, he has no cognizable claim against the district for its alleged nonrenewal of his employment on that date.

5. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  6th  day of  May  , 1985.

________________________________

W. N. KIRBY
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