DOCKET NO. 137-R1b-783

BARBARA NORS
§


BEFORE THE STATE


§
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V.
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COMMISSIONER OF EDUCATION
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GHOLSON INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  17th  day of  Oct.  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Barbara Nors, Petitioner, brings this appeal from an action of the Board of Trustees of the Gholson Independent School District (GISD), Respondent, nonrenewing Petitioner's probationary contract of employment.  A hearing was conducted on February 13 and 14, 1984, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Ms. Linda Farin, Attorney at Law, Austin, Texas.  Respondent was represented by Mr. Randel B. Gibbs, Attorney at Law, Dallas, Texas.

On April 9, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner's exceptions thereto and Respondent's replies were filed on May 1, 1984, and May 14, 1984, respectively.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher pursuant to a probationary contract for a term encompassing the 1982-83 school year.  (See Joint Ex. 1).

2. On March 17, 1983, Petitioner received a letter dated March 16, 1983, addressed to Petitioner from Mr. Wayne Money, Respondent's superintendent, advising that Respondent's Board had voted on March 15, 1983, not to renew Petitioner's contract for the 1983-84 school year.  (Tr. 8-9).

3. On March 30, 1983, Mr. Don Berry, UniServ Representative with the Texas State Teachers Association, posted a letter to Mr. Randall Ballew, president of Respondent's Board, stating as follows:

In accordance with Vernon's Civil Statutes, Art. 5154c, Sec. 6, I request on behalf of my client, Ms. Barbara Nors, that the Board of Trustees of the Gholson Independent School District provide Ms. Nors her right to a hearing at a time mutually agreeable.

We request that witnesses be sequestered and that the Board of Trustees direct the Superintendent to allow Ms. Nors' representative access to any and all sources of information that may be used as evidence.

Copies of the letter were also posted to each of Respondent's trustees.  On March 31, 1983, Berry posted a memorandum to Ballew which stated as follows:

Our original request failed to indicate that we are requesting an open hearing.  This memorandum will serve as notice of our original intent.

(See Resp. Ex. 6).

4. Having received no response to the above-referenced correspondence, Berry met with Money on or about April 13, 1983, and orally demanded a hearing before Respondent's Board.  Money indicated at that time that he had been instructed that Petitioner had no right to a hearing and none would be afforded.  (Tr. 78).  Additionally, on May 3, 1983, Money posted a letter to Berry stating as follows:

As of this date, this letter will serve as my official intent not to grant a hearing to Mrs. Barbara Nors with the Board of Trustees of the Gholson Independent School District as requested by you.

(See Petitioner's Petition for Review, Exhibit C).

5. Aside from the letter of March 30, 1983, and the memorandum of March 31, 1983, Petitioner made no attempt to communicate with Respondent's Board regarding this dispute.  There is no evidence that there was any communication with Respondent's Board regarding allegations of constitutionally impermissible conduct, and Petitioner concedes that she is unaware of any evidence that would indicate that Respondent's trustees had knowledge of, or had participated in, such conduct.  (Tr. 99, 153, 161).  During the course of their meetings, Berry did not accuse Superintendent Money of constitutionally impermissible conduct.  (Tr. 177, 179).

6. Respondent has not adopted the provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

Discussion

The paramount issue to be resolved is whether Petitioner has properly perfected an appeal to the State Commissioner of Education pursuant to the provisions of Tex. Educ. Code Ann. §11.13 (Vernon 1972).  Petitioner may appeal under the terms of that statute if she alleges facts which, if proved, would establish that Respondent's Board either acted to the detriment of Petitioner's legally protected rights or failed to exercise an affirmative duty to act. Knoflicek v. Hitchcock ISD, Docket No. 155-R1-681, p. 6 (Decision of the Commissioner, October 1982).  Since no action on the part of Respondent's Board is alleged, the resolution of this issue is limited to whether there was a failure to act; i.e., whether Respondent's Board wrongfully refused Petitioner's request for a hearing.

The evidence establishes that Respondent has not affirmatively adopted the provisions of §§13.101 - .116 and that Respondent employs its teachers pursuant to the provisions of the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983).  Such being the case, and since Petitioner's contract was probationary, Petitioner has no right to a nonrenewal hearing by mere virtue of her employment.  (See §21.209).  Thus, Petitioner must look elsewhere if she is to successfully establish a basis for supporting her appeal to this agency.  In that context, Petitioner alleges the violation of her constitutionally protected First Amendment freedoms and, in the alternative, that Tex. Rev. Civ. Stat. Ann. art. 5154(c), Sec. 6 (Vernon 1972) guarantees Petitioner the right to a nonrenewal hearing in the absence of any showing of cause.  Respondent counters that, while Petitioner certainly has a right to litigate alleged violations of constitutionally protected rights, Petitioner's appeal is, nevertheless, fatally deficient because no such issues were raised before Respondent's Board and that Petitioner has waived any such cause of action on appeal to this agency.

ISSUE: Did Petitioner waive her cause of action based on alleged violations of her constitutionally protected rights?

Petitioner's correspondence of March 30 and 31, 1983, requesting a hearing contains no statements referencing the nature of Petitioner's cause of action other than to imply Petitioner's obvious exception to her nonrenewal.  Given nothing more, Respondent's Board was certainly justified in assuming that Petitioner, a probationary employee, was not legally entitled to the requested hearing and that any hearing provided would be strictly a gratuitious undertaking.  On this basis alone, Respondent's Board may not be held to have wrongfully denied Petitioner her request for a hearing.  Although Petitioner concedes that there is no evidence that Respondent's trustees had actual notice of Petitioner's allegations of constitutional misconduct, Petitioner argues that such notice is, nevertheless, imputable to Respondent's Board through the actions of its superintendent.

Petitioner contends that, since Respondent's superintendent, Money, is the party alleged to have perpetrated the violation of Petitioner's constitutional rights, Money's knowledge and motivation in recommending Petitioner's nonrenewal is imputed as a matter of law to Respondent's Board.  In support thereof, Petitioner cites Hickman v. Valley Local School District Board of Education, 619 F.2d 610 (6th Cir. 1980).  An examination of Hickman, however, reveals that the decision is not analogous to this appeal.  The teacher in Hickman is described as a highly visible irritant to the school administrators who had recommended her nonrenewal.  The text of Hickman also indicates that the trustees had been drawn directly into her disputes on one or more occasions by virtue of the teacher's penchant for bypassing her administrative superiors and taking complaints directly to individual trustees.  It is also significant that one board member in Hickman admitted casting his vote for nonrenewal because of his personal knowledge of the conflict which existed between the teacher and her superiors.  The court held that the degree of this particular employee's notoriety and the board's awareness of the conflict should have reasonably put the board on notice that the recommendation for her nonrenewal was most likely linked to her protected activities.  Hickman, at 607-08.  The appeal at bar does not involve any degree of participation on the part of Respondent's trustees, as was the case in Hickman.  Indeed, the record reflects that members of Respondent's Board testified of first learning of Petitioner's allegations through the pleadings filed before this agency.  (Tr. 169, 173).  Also, Petitioner has presented no evidence that her past activities in the community are analogous to the controversial and highly visible conduct of the employee in Hickman.  In this regard, it shall suffice that Petitioner has presented no authority that impermissible behavior of a subordinate employee is imputable to Respondent's Board where there is no actual notice of the conduct and where it is not established that the Board should have reasonably linked Petitioner's recommendation for nonrenewal with the questioned conduct.

In the alternative, Petitioner argues that Respondent's Board should be charged with actual knowledge of Petitioner's allegations of constitutionally impermissible conduct as a result of Berry's conversation with Superintendent Money on or about April 13, 1983.  It is alleged that, during those conversations, Berry made it quite clear to Money that Petitioner felt that Money's recommendation was motivated by Money's displeasure with Petitioner's protected activities, and that the request for hearing was founded on those principles.  Petitioner contends that the oral notice to Money, as Respondent's agent and chief administrative officer, serves as actual notice to Respondent's Board.  Aside from the fact that it is illogical and unreasonable to expect one accused of unlawful conduct to eagerly run to his superiors with news of his accusal, the evidence adduced fails to corroborate Petitioner's description of the exchange between Berry and Money.  During his testimony, Berry indicated that he had referenced Petitioner's right of free association.  Berry was, however, rather vague when pressed for a more exact description of the verbal exchange, testifying that he had referenced to Money that, in Berry's opinion, Petitioner's "rights" may have been violated.  Nevertheless, Berry's testimony conclusively shows that, regardless of the exchange between the two individuals, Berry did not accuse Money of any inappropriate conduct or motives, as Petitioner insists was the case.  To the contrary, Berry testified that "I did not want to make any accusations or any accusal type statements." (Tr. 177).  When pressed further, Berry confided that "I didn't accuse him of any wrongdoing because I had no right to do that." (Tr. 179).

In summary, the evidence adduced from Petitioner's own witness clearly establishes that Petitioner failed to put any party at the local level on notice of any cause of action based on constitutional improprieties.  Indeed, Berry's testimony could easily lead one to conclude that constitutional issues may not have even been considered by Petitioner's representatives prior to the preparation of the appeal to this agency.  It would certainly appear that the matter was less than foremost in the minds of those persons conducting Petitioner's business at the local level.  Little else would logically explain why Petitioner's representative would neglect to even mention such a gravely serious matter when petitioning Respondent's Board for a hearing to which Petitioner would not otherwise have been entitled.

ISSUE: Does Tex. Rev. Civ. Stat. Ann. art. 5154(c), Sec. 6 (Vernon 1972) entitle Petitioner to a nonrenewal hearing as a matter of law?

Petitioner argues that art. 5154(c), Sec. 6 entitles Petitioner to a hearing as a matter of law regardless of filing time limits dictated by applicable statutes or administrative regulations and that such right to a hearing is absolute even in the absence of any statement as to the legal basis for the request.  The pertinent language of the statute reads as follows:

The provisions of this act shall not impair the existing right of public employees to present grievances concerning their wages, hours of work, or conditions of work individually or through a representative that does not claim the right to strike.

It is submitted that Petitioner's interpretation of the statute is unsupportable, unreasonable, and unworkable.  The statute simply does not speak to hearings and certainly may not be read to supersede provisions which do.  Petitioner offers an interpretation that would require school districts and other governmental subdivisions to convene hearings on the request of employees no matter how absurd, frivolous, or uninformative their requests.  Petitioner also insists that, because art. 5154(c) Sec. 6 contains no time limits, a party requesting a hearing under its provisions is absolutely entitled to a hearing even where the requesting party has failed to comply with statutorily mandated time limits.  Even the most superficial consideration of Petitioner's argument reveals its absurdity, a result of which would effectively place all governmental subdivisions at the mercy of the whims of the most eccentric employee.

When considered in light of the entire legislative scheme, the correct interpretation of art. 5154(c), Sec. 6 is that, although collective bargaining is prohibited, public employees shall not be prevented from presenting grievances, either individually or through a representative who does not claim the right to strike.  What Petitioner has overlooked is that there is a basic distinction between the right to present a grievance and the right to a formal hearing on the matter.  The statute in question ensures only the right to present a grievance without fearing retaliation and contains no provision dictating that all grievances so presented, no matter how vague or untimely, shall be heard.  Petitioner has presented authority for her interpretation in the form of Tex. Att'y Gen. Op. No. H-422 (1974), wherein the Hon. John L. Hill opines as follows:

This right, given as an alternative to collective bargaining, is of little value if public employers are entitled to refuse to hear or discuss grievances.  Having the right to present grievances necessarily implies that someone in a position of authority is required to hear them even though he is under no legal compulsion to take any action to rectify them.

Gen. Hill's opinion concludes with the following summation:

Under Article 5154(c), Sec. 6, public employers should meet with the employees or their designated representatives at reasonable times and places to hear grievances concerning wages, hours of work, and conditions of work.  (emphasis added.)

In support of his opinion, Gen. Hill cites Beverly v. City of Dallas, 292 S.W.2d 172 (Tex. Civ. App. - El Paso 1956, writ ref'd n.r.e.); and Dallas Ind. Sch. Dist. v. American Federation of State, County and Municipal Employees, 330 S.W.2d 702 (Tex. Civ. App. - Dallas 1959, writ ref., n.r.e.).  An examination of those decisions however, reveals that they have nothing whatsoever to do with the question of whether Art. 5154(c), Sec. 6 mandates grievance hearings.  Rather, those decisions address only the general validity of the statutory provision as a whole.  Without debating the obvious wisdom of encouraging public employers to allow open exchanges with employees regarding employee complaints, there is, nevertheless, no binding authority in support of the mandatory interpretation fostered by Petitioner.  Indeed, it is noteworthy that Gen.  Hill even hedged his opinion by concluding with permissive language, suggesting only that public employers should grant grievance hearings.  Moreover, in consideration of the chaotic consequences that could result, an adoption of Petitioner's interpretation of Gen. Hill's opinion would be extremely shortsighted, ill-advised, and directly contrary to legislation such as Tex. Educ. Code Ann. §13.901 (Vernon 1972), which specifically grants discretionary authority in such instances to school trustees as follows:

The board of trustees of each independent school district, . . . may consult with teachers with respect to matters of educational policy and conditions of employment; . . . (emphasis added).

Section 13.901 would serve little purpose if the school districts were already required to meet with employees by virtue of Art. 5154(c), Sec. 6.

Additionally, the basic subject matter of Art. 5154(c), Sec. 6 is employee grievances relating to conditions of employment as opposed to disputes involving legally protected rights.  It is submitted that matters involving the termination of the employer/employee relationship are beyond the scope of this provision.  Were this not the case, the legislature would not have deemed it necessary to establish such elaborate legislative schemes concerning termination of employment and contract nonrenewal as those reflected in §§13.101 - .116 and §§21.201 - .211 of the Education Code.

SUMMARY

The evidence adduced fails to reflect the existence of any circumstances or communication with Respondent's Board that would have imposed upon that body the affirmative duty to comply with Petitioner's request for a hearing.  Petitioner, having failed to properly present her cause of action to Respondent's Board and having otherwise failed to present Respondent's Board with any such allegations that would entitle Petitioner to a hearing before that body, has waived those causes of action and may not now complain of Respondent's Board's failure to act.  As it is determined that Respondent's Board has neither acted to the detriment of Petitioner's legally protected rights or property, nor neglected an affirmative duty to act, Petitioner's appeal does not comply with the provisions of §11.13 and is not properly before the State Commissioner of Education.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. There is no statutory authority by which Petitioner was entitled to a hearing before Respondent's Board of Trustees.

2. Petitioner has waived any cause of action based on any alleged violation by Respondent's employees of Petitioner's constitutionally protected rights.

3. Respondent's Board of Trustees did not act unlawfully, arbitrarily, or capriciously in refusing to grant Petitioner's request for a hearing before that body.

4. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  20th  day of  Sept.  , 1984.

______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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