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DECISION OF THE COMMISSIONER
Statement of the Case

Lamarr Brack, Petitioner, brings this appeal from an action of the Board of Trustees of the Lake Travis Independent School District (LTISD), Respondent, to nonrenew Petitioner's term contract for the 1982-83 school year.

A pre-hearing conference was held on June 22, 1982, in conjunction with the case of Essley v.  Lake Travis ISD, TEA Docket No.  148-R1-582, before the appointed Hearing Officer, Dianne E.  Doggett.  Upon Ms.  Doggett's recusal from the case, Mark W.  Robinett was appointed as substitute Hearing Officer to prepare this Proposal for Decision and other such documents as may be necessary in this case.  Petitioner is represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Sal Levatino, Attorney at Law, Austin, Texas.

On November 14, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties, and that no exceptions to the proposal were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Respondent had in full force and effect, School Board Policy DDB which provides, in part, as follows:

Probationary Employment Period
The initial probationary employment period shall not exceed the first two years of continuous employment in the district at which time an annual term contract shall be in effect.

* * *

Procedure for Receiving Evaluation
Recommendations From District Administration
For Non-Renewal of Teacher Term Contracts
Each school principal in the district shall hand the superintendent a completed Annual Evaluation Report for each teacher in the district's employ.  The superintendent of schools shall, prior to April 1st of each school year, recommend to the Board of Trustees, the renewal or non-renewal of the required written evaluations and the reasons for the recommendation, shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed non-renewal on or before April 1 preceding the end of the employment term fixed in the contract.  [sic].

Ex.  8.

2.  Petitioner was employed as a teacher on the Dripping Springs campus in the Dripping Springs Independent School District (DSISD) for the 1979-80 and 1980-81 school years.  Tr.  2.

3.  Petitioner was notified by DSISD's Superintendent on or about June 30, 1981, by letter, that she would not have a teaching position with DSISD for the 1981-82 school year due to a reduction in force.  Ex.  13; Tr.  3.

4.  Petitioner signed a contract for the 1981-82 school year with LTISD on July 9, 1981.  Tr.  7.

5.  Petitioner attended a meeting of LTISD's Board of Trustees on March 29, 1982, at which time the Board voted to nonrenew her contract.  Tr.  1-2; Essley Tr.  10.

6.  Petitioner received written notice of non-renewal for the 1982-83 school year from LTISD's Board of Trustees on April 5, 1982.  Tr.  1-2, 4; Essley Tr.  11-12; Essley Ex.  1.

7.  LTISD was created by detachment from DSISD subsequent to an order of the Travis County School Board handed down on December 13, 1978.  Ex.  10.

8.  The campus on which Petitioner served while employed by DSISD was not within the detached territory.  Tr.  9.

9.  The order of the County Board was affirmed by the Court of Appeals, Third Supreme Judicial District of Texas, on May 27, 1981.  Ex.  12.

Discussion
The central issue in this case is whether Petitioner was entitled, at the time her contract was non-renewed by LTISD's Board of Trustees, to the procedural protections of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §21.201 et seq.  (Vernon Supp.  1982).  Respondent contends that Petitioner was not entitled to such protection because she was a probationary teacher.  In the alternative, Respondent argues that Petitioner is not aggrieved, because Respondent substantially complied with the provisions of the TCNA.

Petitioner, on the other hand, contends that 1) she was not probationary because Respondent had not enacted an effective probationary policy under §21.209 of the TCNA; 2) she was not probationary because she had been employed by LTISD's predecessor, DSISD, the preceding two years; and 3) even if she was probationary, she was rehired under the terms of Policy DDB, which provides for notice to all nonrenewed teachers by April 1.

1.  The Probationary Policy
Boards of trustees, under §21.209, may establish a probationary period by written policy, during which time the provisions of the TCNA do not apply.  Respondent's policy regarding probation, in effect at all times pertinent to this appeal, provides that "[t]he initial probationary employment period shall not exceed the first two years of continuous employment in the district at which time an annual term contract shall be in effect."

Petitioner contends that, despite the above language, the school district has not adopted a probationary period in accordance with the TCNA, because "[t]he school district has attempted to establish a probationary period of indeterminate duration." Petitioner adds that "[w]hile the Board states that the initial probation will not exceed two years, it does not adopt one month, one year, 18 months or any other period as the period during which the teacher will be probationary." (Emphasis Petitioner's).

Policy DDB is not void, however, simply because it treats the probationary period in terms of a maximum length.  The language of the policy, although not as clear and precise as it could be, places the district's teachers on notice that the probationary period, although it cannot last longer than two years, will nevertheless last two years in the absence of affirmative action by the Board of Trustees to shorten the period.

2.  Employment with DSISD
Additionally, Petitioner's previous employment with DSISD does not entitle her to non-probationary status with LTISD, inasmuch as her contract with DSISD was nonrenewed on or about June 30, 1982 due to a reduction in force.  Her subsequent employment by LTISD was independent of, rather than in conjunction with, the detachment proceedings.  Furthermore, the campus on which she taught at DSISD was not within the territory of what is now LTISD; therefore, unlike the teachers in Essley, credit for her two years of teaching for DSISD was not an obligation of the old district for which LTISD became liable.

It was, therefore, within the authority of the LTISD Board to hire Petitioner on a probationary basis, and it is unnecessary to decide whether Respondent complied with the provisions of the TCNA, because Petitioner, as a probationary teacher, was not entitled to the protections of that Act.

3.  The District's Notice Policy
Petitioner, however, contends that even if the TCNA is inapplicable, she has effectively been reemployed due to LTISD's own policy, which provides for notice to all nonrenewed teachers, whether probationary or not, by April 1.  That policy, however, unlike §21.204 of the TCNA, does not contain a provision to the effect that failure to give written notice of a teacher's proposed nonrenewal on or before April 1 results in an election by the Board of Trustees to employ the teacher for the succeeding school year.  In the absence of such a provision, there is no reason to presume that the Board of Trustees intended such a result when it adopted the policy.  Consequently, it cannot be held that the Board of Trustees elected to reemploy Petitioner for the 1982-83 school year by failing to provide her with written notice of her nonrenewal on or before April 1, 1982.

This decision does not mean that the school district is free to flout its own notice policy, simply because its policy does not contain a provision equivalent to §21.204(b) of the TCNA, which presumes harm if the prescribed notice is not provided on or before April 1.  It does mean, however, that a teacher, in order to prevail, must demonstrate that he or she has been harmed by the school district's failure to comply with its policy.

If notice under a district's own policy is unreasonably delayed, harm to the teacher might be presumed, as it might well be if a teacher were notified on August 15 that his or her contract would not be renewed for the school year beginning the following day.  Suffice it to state, however, that a delay of four days, as in the present case, is not per se unreasonable, and Petitioner cannot prevail absent a showing of harm.

In the present case, Petitioner was present at the March 29, 1982 meeting of the Board of Trustees, at which the Board voted to nonrenew her contract.  Because she was a probationary teacher, not entitled to a hearing concerning her nonrenewal under either the TCNA or the school district's policies, as a matter of law she was not harmed.  She was not in the position of a nonrenewed nonprobationary teacher, who, after attending the March 29 meeting, could be expected to 1) await written notice of the Board's action; 2) formally request a hearing, if desired; 3) prepare for the hearing; 4) present his or her position at the hearing; and 5) if necessary, after the hearing, seek other employment.  Rather, Petitioner was in the same position as if she had received timely written notice; i.e., she was aware prior to April 1 that she would not be nonrenewed, and she had ample time in which to seek other employment.  Furthermore, it cannot be argued that she missed out on other opportunities that she could have taken advantage of had she received timely written notice.  It therefore cannot be concluded that she was harmed by the Board's failure to strictly comply with Policy DDB.

Conclusions of Law
Having considered all evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was a probationary teacher during the 1981-82 school year.

2.  As a probationary teacher, Petitioner was not entitled to the protections of the Term Contract Nonrenewal Act, §21.201 et seq., Tex.  Educ.  Code Ann.  (Vernon Supp.  1982).

3.  Petitioner was not harmed as a result of Respondent's failure to give her written notice of her nonrenewal on or before April 1, 1982, as required by its own policy.

4.  Petitioner was not reemployed as a result of Respondent's failure to follow its own notice policy.

5.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 17th day of Jan., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 17th day of January, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of MARCH, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 9th day of APRIL, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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