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DECISION OF THE COMMISSIONER
Statement of the Case
On or about March 30, 1990, the Respondent Board of Trustees held that Petitioner had resigned from employment with the district because Petitioner did not return the exact document that had previously been submitted to him as his employment contract.  A local grievance was pursued and the Board affirmed its determination that Petitioner had resigned.  Petitioner filed this action to appeal such decision by the Board of Trustees.

Respondent submitted an agreed statement of proceedings for the local hearing held on April 18, 1990.  Because this matter was not resolved on cross-motions for summary judgment and because material fact issues remained, a hearing was held on August 5, 1991, before Maggie H.  Montelongo, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Mr.  Mark W.  Robinett, Attorney at Law from Austin, Texas.  Respondent is represented by Ms.  Piper Rountree, Attorney at Law from Austin, Texas.

After consideration of evidence adduced at hearing, Hearing Officer Montelongo recommended on August 28, 1991, that Petitioner's appeal be granted.  Respondent filed exceptions on August 29, 1991 and Petitioner filed a reply on October 14, 1991.  Respondent's exceptions are hereby denied and the recommendation is accepted and adopted.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent district is a term contract district.  (Tr.  83).

2.  Respondent took no actions to nonrenew Petitioner.  (Tr.  47, 48, 61).

3.  On March 15, 1990, Respondent extended an offer of employment to Petitioner for the following school year in the same professional capacity as possessed in the 1989-90 school year, i.e., teacher/coach.  (Tr.  31, 36-37, 43, 62, 77, 84; P.  Ex.  1).

4.  On the contract document provided by Respondent on March 15, 1990, Respondent typed in the following: "reassignment of coaching duties with the attached job description".  A job description was attached.  (Record; P.  Ex.  1).

5.  The employment contract of March 15, 1990, contained the following clauses:

4.  Employee is subject to assignment and reassignment.

12.  This offer will be void unless signed and returned within 10 days after date given to Employee.

(Record; P.  Ex.  1).

6.  Respondent could effect a reassignment of duties without the attachment of a job description to the contract and without the typed in provision of reassignment of duties.  (Record; Tr.  67, 82, 91; P.  Ex.  1).

7.  The contract form offered to Petitioner on March 15, 1990, was exactly the same as the contract signed by Petitioner and Respondent on May 17, 1989, with the exception of the noted reassignment of coaching duties.  (Tr.  80; Agreed Statement of Proceedings; P.  Exs.  1, 7).

8.  Instead of returning the contract form with the noted reassignment of coaching duties, Petitioner returned a contract form that was the same as the contract form signed the previous year on May 17, 1989.  Petitioner executed the document without a noted reassignment and returned it to Respondent on March 22, 1990.  (Tr.  37; P.  Ex.  1; Agreed Statement of Proceedings).

9.  By letter dated March 22, 1990, Petitioner notified Respondent through his attorney that he agreed "to renew his contract with the school district on the same basis as last year" and in the same professional capacity.  (Record; P.  Ex.  1; Agreed Statement of Proceedings).

10.  By letter dated March 27, 1990, Respondent notified Petitioner that it had determined that the altered contract submitted by Petitioner was unacceptable.  Furthermore, Petitioner was informed that if he did not sign the document tendered by the district exactly as it was submitted, then the district would construe his failure to do so as a resignation from employment.  Respondent provided Petitioner with a reply date of March 30, 1990.  (Tr.  38; P.  Ex.  2; Agreed Statement of Proceedings).

11.  By letter dated March 30, 1990, Petitioner notified Respondent that he did not and would not resign from employment.  Petitioner reiterated his agreement to renew his contract in the same professional capacity.  (Record; Tr.  40; P.  Ex.  3).

12.  Respondent acknowledged there was no difference between Petitioner's document and Respondent's document with respect to the professional capacity of employment.  (Record; Tr.  37, 87).

13.  Karen Barr, Travis Bullock, and Curtis Hurst were also employed in the same professional capacity as Petitioner for the 1990-91 school year.  Apart from Petitioner, no one else received job descriptions attached to their contract documents because no other assignments had been issued yet.  (Record; Tr.  32, 72, 85, 92; P.  Exs.  8, 9, 10, 11).

14.  Apart from the specific amount allocated for coaching increments, the contract form returned by Petitioner on March 22, 1990, was the same as that signed by Barr, Bullock and Hurst.  (Record; Tr.  92; P.  Exs.  1, 9, 10, 11).

15.  Respondent acknowledged that the Board of Trustees had the option of accepting Petitioner's contract form that he returned and thereafter assigning him additional duties for the 1990-91 school year.  If Petitioner refused to perform the assigned duties, Respondent could then follow steps to release Petitioner from employment if necessary.  Respondent acknowledged that, under this option, it would not construe Petitioner's disagreement over assignment as a resignation.  (Record; Tr.  64, 65, 75).

16.  There is no evidence in this record that Respondent ever asked Petitioner whether he would refuse to perform the assigned duties contained in the job description attached to the contract form for the 1990-91 school year.  (Record).

17.  On April 18, 1990, the Board of Trustees for Respondent affirmed their prior determination that Petitioner had resigned from employment because he failed to return the contract form provided to him on March 15, 1990.  Respondent took no action on the contract form returned by Petitioner.  (Record; Tr.  41-42; P.  Ex.  16).

Discussion
In this case, Respondent made no attempt to nonrenew Petitioner prior to April 1, 1990; consequently, it elected to employ Petitioner for the following year in the same professional capacity as during the 1989-90 school year, and Petitioner accepted such offer.  There was no action by Petitioner to end the employment relationship on the basis of professional capacity.  Under Tex.  Educ.  Code Ann.  §21.204, the essential element is "same professional capacity", and the parties were in agreement on this factor.  Thus, as a result of statutory dictate, this is sufficient to constitute a contract of employment and to establish that Petitioner has not resigned.  The obligation is upon the district to employ Petitioner under these circumstances.

Respondent has argued that Petitioner could not agree to any type of contract without agreeing to the duties specifically articulated in the document submitted to Petitioner.  This argument is specious in light of the fact that Respondent accepted contracts similar to Petitioner's, but for the articulation of duties, from other coaches for the year in question.  (See FF 13).  Furthermore, Respondent has acknowledged there was no difference between the contract returned by Petitioner and Respondent's original document with respect to the professional capacity of employment.  This admission, coupled with the determination that Respondent could effect a reassignment of duties without the attachment of a job description to the contract and without the typed in provision of reassignment of duties leads to the conclusion that the articulation of duties noted by Respondent was surplusage to the employment contract and not a requisite to execution of the contract.  Thus, when Petitioner returned the same employment document without the notation of specifically assigned duties, he had effectively executed a contract of employment.  Respondent's determination that it was unacceptable simply because it omitted language that was surplusage is improper.  Moreover, to construe the refusal to include surplus wording as a resignation by Petitioner will not be permitted.

To allow Respondent's construction to stand would condone Respondent's attempt to unilaterally effect a material change in the terms of employment and to deprive Petitioner of his opportunity to challenge the duties in question as belonging to the same professional capacity as he occupied in the previous year.  In insisting that the language in question be included in the employment contract, and issuing an ultimatum* however, Respondent apparently wanted to accord it legal significance by making the specific duties constitute a substantive part of the contract.  To the extent that Respondent sought this effect, it is improper and raises the issue of constructive discharge.  If the duties are not within the same professional capacity, then there is no obligation upon Petitioner to agree to perform such duties absent a provision for such within the contract.  To force Petitioner into a choice between a mandatory waiver of his right to grieve a reassignment or no job effectively yields a discharge from employment by Respondent.

Had Petitioner signed off on the document submitted by Respondent with the noted assignment of duties, he would be agreeing to the particular notation as an essential term of his employment contract, regardless of whether or not such were considered to be within the same professional capacity.  If the duties were found not to be related to Petitioner's professional capacity, then Respondent's contractual modification could effectively alter Petitioner's professional capacity altogether.  Respondent's requirements for continued employment dictated that Petitioner waive any challenges to the assignment of duties for the following year without any negotiation or opportunity for objection under the circumstances.

In attempting to coerce Petitioner into acceptance of additional duties and coercing him to forego his opportunity to question the propriety of assignation of duties, Respondent acted improperly and ignored its statutory contractual obligations to Petitioner.  Petitioner is entitled to employment in Respondent district for the 1990-91 school year in the same professional capacity.  Accordingly, his appeal is granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The State Commissioner of Education has jurisdiction over this matter pursuant to Tex.  Educ.  Code Ann.  21.201 et seq.

2.  Because Respondent took no action to nonrenew Petitioner, Respondent elected to employ Petitioner in the same professional capacity for the 1990-91 school year, pursuant to Tex.  Educ.  Code Ann.  §21.204(b) (Vernon 1991).

3.  Respondent offered Petitioner employment in the same professional capacity for the 1990-91 school year and Petitioner agreed to be employed in the same professional capacity; accordingly, Petitioner did not resign.

4.  Petitioner did not resign from employment with Respondent.

5.  The contract returned by Petitioner on March 22, 1990, reflected employment in the same professional capacity as the contract extended by Respondent.

6.  Respondent's refusal to accept the contract returned by Petitioner did not yield a resignation by Petitioner.

7.  Petitioner is entitled to employment with Respondent in the same professional capacity for the school year following 1989-90.

8.  Petitioner's appeal is granted.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ISSUED this 15th day of January, 1992.

___________________________

LIONEL R.  MENO

COMMISSIONER OF EDUCATION

*.  Respondent required Petitioner to sign off on the precise contract of employment with stipulated duties as material terms of the document or face unemployment through Respondent's "construction of Petitioner's resignation".
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