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Statement of the Case
Tracy Pearce, bnf Nancy Townsend, Petitioner herein, brings this appeal from a decision of the Carrollton-Farmers Branch Independent School District, Respondent herein, disallowing three grades for unexcused absences, thereby preventing Petitioner from graduating.

Respondent filed a Motion to Dismiss and a hearing was held on September 24, 1985.  Petitioner represented herself at the hearing.  Respondent is represented by Robert E.  Luna, Attorney at Law, Dallas, Texas.  Joe Garza was the Hearing Officer appointed by the Commissioner of Education to issue a Proposal for Decision; Joan Howard Allen was subsequently appointed substitute Hearing Officer.

On January 13, 1987, the Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Amended Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Amended Proposal for Decision on April 22, 1987.  Respondent's reply to Petitioner's exceptions was filed on May 8, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that on November 26, 1984, Petitioner, (i.e., her mother), met with Carla McGee, Respondent's principal at R.  L.  Turner High School concerning a number of unexcused absences and accompanying loss of credit that Petitioner contended should have been considered excused.  It is also undisputed that Mrs.  McGee denied Petitioner's appeal and so informed her by letter dated November 27, 1984.  This letter indicated to Petitioner that she was on Level III of the appeal process of Respondent.  The letter had enclosed with it a copy of the applicable School Policy FNGB (appeal process), which deals with such matters.

2.  Level III of School Board Policy FNGB reads as follows:

LEVEL III - Assistant Superintendent

If notice of appeal is given as provided in Level II, the Assistant Superintendent for Administration or the Assistant Superintendent for Administration's designee shall obtain and review a copy of the records made by the principal or the principal's designee as detailed in Level II, and shall notify the grievant by certified mail or hand delivery that a conference with the grievant will be scheduled within seven (7) days after receipt of the written notice of appeal.  Said administrator may make an investigation and hold additional conferences with the grievant as deemed necessary.  The Assistant Superintendent for Administration or the Assistant Superintendent for Administration's designee shall make a record of the concern, the information obtained, and any action taken.  The decision of said administrator shall be provided in writing to the grievant and delivered by certified mail or hand delivery no later than seven (7) days after the hearing.  Such notification shall also inform the grievant that the grievant has a right to file a written notice of appeal with the Superintendent of Schools within seven (7) days after receipt of the decision of the Assistant Superintendent for Administration.  If such an appeal is not made within seven (7) days, it is assumed that the grievant is satisfied with the action taken at the third level.

3.  It is undisputed that on December 20, 1984, Petitioner met with a committee which included Michael Dutkowsky, Assistant Principal for Curriculum at Turner High School, and two other school administrators, and presented her appeal.  In a letter dated December 21, 1984, Mr.  Dutkowsky informed Petitioner that her appeal was denied and that she could appeal the committee's decision to the Assistant Superintendent for Administrative Services.  (i.e., Level III of appeal process).

4.  Petitioner stopped appealing because she felt that she was getting the "runaround" from Respondent and because she wanted to collect data in writing from school records.  (Tr.  22-26).  Petitioner did not appeal to the superintendent or to the board of trustees.  (Tr.  p.  7).

5.  In April 1985, Petitioner again attempted a written appeal of this case and on May 1, 1985 met again with Carla McGee, Respondent's Principal and then on May 14, 1985, with Mr.  Bush, Assistant Superintendent, Mrs.  McGee, Mr.  Scoggins, Assistant Principal of Turner High School, and the school attorney.  Mr.  Scoggins informed Petitioner that they no longer had jurisdiction to hear her appeal due to Petitioner's withdrawal from school and that they could not grant her the relief she sought.  (Tr.  pp., 14, 28).  Petitioner did not appeal to the superintendent under Level IV nor did she appeal to the Board of Trustees.  (Tr.  41).  In the May 14th meeting Petitioner was also informed that she could not appeal to the Board of Trustees.  (Tr.  71).

6.  The Board of Trustees did not render a decision on Petitioner's appeal.  (Tr.  41).

Discussion
Respondent Carrollton-Farmers Branch ISD contends that Petitioner's grade appeal should be dismissed for lack of jurisdiction because Petitioner ceased attending any classes in the district in December 1984 and was officially dropped from the rolls of the school district on January 8, 1985.  Further, she has informed the district that she has no intention of returning to the school district.  Therefore, the district argues, this appeal is moot.

Respondent's mootness argument would be stronger if Petitioner had graduated from high school.  If, however, as alleged by Petitioner, the unexcused absences at issue cost her credit for two courses, the matter is not moot, because she can gain effective relief (i.e., two course credits) if she prevails, allowing her to either graduate or to be two credits closer to graduating.  This appeal should not, therefore, be dismissed as moot.

Respondent has adopted a set of policies that allow a student's legal guardian to appeal "concerns" that the guardian may have.  This process consists of five levels that must be followed which begins the appeal with the school principal and ends with the school board.  (Pet.  Ex.  3).  Petitioner claims that she became confused with the appeal process after meeting with high school officials on various occasions.

The initial letter from Mrs.  McGee, the high school principal, informed Petitioner that her appeal was on Level III.  After appealing Mrs.  McGee's decision, Petitioner met with a committee of three high school administrators, which included Mr.  Dutkowsky.  The committee denied Petitioner's appeal and informed her that if she wanted to continue her appeal she should appeal to the Assistant Superintendent for Administrative Services.  This is Level III on the Respondent's appeal process.  The committee not only failed to inform Petitioner of their authority but also misinformed her of the level she was on.  Respondent admitted the letter of December 21st was in error and that Petitioner was actually on Level IV of the appeal process and should have appealed to the superintendent.  (Tr.  p.  46).  Petitioner failed to appeal to either the assistant superintendent or to the superintendent.  Petitioner claimed that she stopped her appeal because she thought she needed evidence in writing to properly present her case.  Petitioner failed, however, to advise any of the school administrators of her intention to obtain evidence before proceeding further with the appeal of her case.

In April, 1985 Petitioner contacted Respondent and alleged that she had "new evidence" to present.  Petitioner was told to present the evidence at a Level II hearing before Principal McGee on May 1, 1985.  (Tr.  p.  63).  On May 14, 1985, Petitioner's appeal was presented to Assistant Superintendent Bush.  (Tr.  p.  64).  Petitioner failed to further appeal to the superintendent and the Board of Trustees.  (Tr.  p.  41).  Mr.  Bush told Petitioner that she could not appeal to the board; however, his letter dated May 17, 1985 clearly states that should she wish to appeal the May 14th decision, she should write to the superintendent.

The issue is whether or not Petitioner was misled by the verbal communications of Respondent to the extent that Petitioner was effectively denied her appeal rights.  The written communications between Respondent and Petitioner demonstrate that Petitioner was given a copy of the local board policy setting forth the procedures and timelines for appealing "concerns and grievances for parents, legal guardians or legal custodians" since at least November 27, 1984.  With the exception of the December 21, 1984 letter which erroneously stated that Petitioner was to appeal to the Assistant Superintendent for Administrative Services, rather than to the Superintendent, Respondent informed Petitioner of the proper procedures to continue the appellate process.  At no time was Petitioner informed that the appeal process had been terminated.  Both the local policy FNGB and the written communications to Petitioner put Petitioner on notice that Petitioner must continue her appeals within the timelines provided in order to insure that Petitioner can continue to present her appeal.  Petitioner failed to do so.  Thus, Petitioner's appeal must be denied for failure to timely file the appeal with the Respondent's superintendent and subsequently with the Board of Trustees.  Petitioner's failure to timely file her appeal, as a result of her confusion and the verbal statements of Respondent's representatives, do not constitute good cause for the delay.  Petitioner is therefore not aggrieved by a decision of the Board of Trustees under Tex.  Educ.  Code Section 11.13(a).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  This appeal is not moot, inasmuch as Petitioner can obtain effective relief in the form of two course credits if the merits are reached and if she prevails on the merits.

2.  Petitioner is not an aggrieved party by a decision of the Board of Trustees as required by Tex.  Educ.  Code Section 11.13(a).

3.  Petitioner's appeal should be DENIED in its entirety.

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 13th day of May, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

1
2
#121-R5-585


