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The Appeal
Jack Patrick, Petitioner, brings this appeal from an action of the Board of Trustees of the Mineola Independent School District (MISD), Respondent, nonrenewing Petitioner's term contract of employment.  Petitioner alleges that Respondent's action was motivated by Petitioner's exercise of constitutionally protected rights.  In the alternative, Petitioner alleges that Respondent's action was not supported by substantial evidence in violation of Tex.  Educ.  Code Ann.  §21.207(a) (Vernon Supp.  1982).

Petitioner is represented by Mr.  Charles H.  Clark, Attorney at Law, Tyler, Texas.  Respondent is represented by Mr.  Tracy Crawford, Attorney at Law, Tyler, Texas.

On August 11, 1982, Petitioner filed his Motion for Hearing urging the State Commissioner of Education to schedule a de novo hearing for the purpose of determining if Respondent's action was supported by substantial evidence.

Findings of Fact
Having examined and considered Petitioner's Notice of Intent to Appeal, Petition for Review, and Motion for Appeal, in my capacity as State Commissioner of Education I make the following Findings of Fact:

1.  On April 28, 1982, Petitioner filed his Petition for Review appealing Respondent's decision to nonrenew Petitioner's term contract of employment.

2.  The Petition for Review alleges that Respondent's action was motivated by Petitioner's exercise of constitutionally protected rights.

3.  In the alternative, the Petition for Review alleges that Respondent's action was not supported by substantial evidence as required by Tex.  Educ.  Code Ann.  §21.207(a) (Vernon Supp.  1982).

4.  On August 11, 1982, Petitioner filed his Motion for Hearing requesting a de novo hearing on the issue of substantial evidence.

Discussion
1.  Does Tex.  Educ.  Code Ann.  §11.13 (Vernon Supp.  1982) Require a De Novo appeal?

The Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982) provides in §21.207(a) for an appeal to the Commissioner as provided by §11.13, which, in turn, directs that a hearing be held.  Petitioner contends that the term "hearing" as used in §11.13 connotes a de novo presentation.  Such a narrow construction of the term is overly restrictive and is without merit.

The term "hearing" is not a narrowly defined word of legal art.  The basic elements of a full and fair hearing include the right of all parties to be apprised of all evidence upon which a factual adjudication rests and the right to examine, explain, or rebut such evidence.  U.S.  v.  Dillman, 146 F.2d 572 (5th Cir., 1944), cert.  den., 325 U.S.  70, 65 S.  Ct.  1409.  Moreover, constitutional due process as regards administrative proceedings requires but one adequate hearing.  English Freight Co.  v.  Knox, 180 S.W.  2d.  633 (Tex.  Civ.  App.  - Austin 1944, no writ).  Thus, there is nothing inherent in the term "hearing" that requires a de novo appeal before the Commissioner.

Petitioner references §11.13 as if by virtue of that statute alone, hearings before the Commissioner have always been required to be de novo.  Such is not the case.  Prior to the passage of the Administrative Procedure and Texas Register Act (APA), Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a (Vernon Supp.  1982), absent an Agency rule or regulation to the contrary, there was nothing to preclude the Commissioner from deciding appeals solely on the basis of the local record.  Only the subsequent passage of the APA and its attendant formalities, coupled with Agency rules and regulations, dictate the necessity of de novo appeals.

2.  Does the Term Contract Nonrenewal Act Require a De Novo Appeal?

The relevant provision of the TCNA is found in §21.207(a) and reads in pertinent part as follows:

The Commissioner may not substitute his judgment for that of the board of trustees, unless the decision below was arbitrary, capricious, or not supported by substantial evidence.  [Emphasis added].

The decisive element in determining the legislative intent regarding the scope of the Commissioner's review is the word "was." The use of the past tense reflects that the Commissioner is to be limited to a review of only that evidence which was presented to the local board.  Likewise, the introduction of additional evidence at the appellate level is irrelevant for the purpose of determining whether the lower decision was supported by substantial evidence.  The only reliable means by which such a determination may be made is through a thorough review limited to the transcript and record of appeal from the lower hearing.

3.  Does the Administrative Procedure and Texas Register Act Require a De Novo Appeal?

Petitioner quite correctly points out that §14(a) of the APA imposes the "rules of evidence as applied in non-jury cases in the district courts" and argues that the transcript and local record are inadmissible as hearsay.  To this extent, there is the appearance of a conflict between the provisions of the APA and the scope of review articulated in the TCNA.  The conflict, however, is not irreconcilable.

It is well settled that the courts do not favor repeal by implication.  Thus, if one statute is specific and the other general in nature, regardless of the order of enactment, the specific statute is construed as an exception to the general statute to avoid repeal by implication.  Sam Bassett Lumber Co.  v.  Houston, 190 S.W.2d 879, 881 (Tex.  1947), General Elevator Corporation v.  Champion Papers, 590 S.W.  2d 763, 765 (Tex.  Civ.  App.  - Houston [1st Dist.] 1979 (writ ref'd.  n.r.e.), State v.  Jones, 570 S.W.2d.  122 (Tex.  Civ.  App.  - Austin 1978, no writ.).  The more specific provisions of the TCNA referencing a review to determine whether there was substantial evidence must be considered an exception to the provisions of the APA.  Implicit in those provisions is the legislative intent that the local record must be considered.

It should also be noted that §14(a) of the APA requires that "irrelevant, immaterial, or duly repetitious evidence shall be excluded." (Emphasis added).  Under the circumstances, a de novo appeal could only produce evidence which would be repetitious or inappropriate for the purpose of determining the precise nature of the evidence which was before the local board.

Section 14(a) also provides that, "[w]hen necessary to ascertain facts not reasonably susceptible of proof under [the rules of evidence], evidence not admissible thereunder may be admitted .  .  .  if it is of a type commonly relied upon by reasonably prudent men in the conduct of their affairs." It is irrefutable that appellate judges and other reasonably prudent men commonly rely on unchallenged records of appeal from lower forums for the purpose of determining the precise nature and the sufficiency of the evidence which was presented and considered by that forum.

4.  Do Agency Rules Require a De Novo Appeal?

Petitioner further contends that rules promulgated by the State Board of Education, when considered with §11.13 and the provisions of the APA with respect to the applicability of the rules of evidence, preclude a review limited to the local record.  The Agency rules in question, like the APA and §11.13, predate the enactment of the TCNA.  Any effect that the TCNA has on the application of the APA and §11.13, would, likewise, alter the application of Agency rules.  Regardless of any existing conflict, the legislative intent expressed in the TCNA may not be held subservient to an administrative regulation.

5.  The holding in this case applies only to the issue of substantial evidence.  Other issues relating to alleged unlawful acts or procedural violations which do not lend themselves to resolution through a review of the local record might, if properly pled, require the introduction of additional evidence at the appellate level.

Likewise, it should not be inferred that a petitioner appealing the nonrenewal of a term contract is precluded from showing good cause why additional evidence should be taken relating to the question of whether substantial evidence existed in support of the decision to nonrenew.  Rather, the holding here is that the legislature, in enacting the TCNA, did not contemplate a de novo review of substantial evidence, the practical effect of which would necessarily result in a decision by the Commissioner being based on different evidence than that heard by the local board and would, therefore, divest the local board of its discretionary authority.

Should there exist additional or new evidence of a material and non-repetitive nature relating to the issue of substantial evidence, a petitioner should properly move to have such evidence considered by the respondent's board of trustees.  If good cause is shown, the matter can be remanded to the respondent's board of trustees with instructions to take and consider the additional evidence.  The additional evidence would then supplement the local record of appeal should the decision of the respondent's board of trustees remain adverse to the petitioner.  This procedure would protect the appealing party, while ensuring that the decisions of both the local board of trustees and subsequent appellate forums are based on identical evidence.

Conclusions of Law
Having considered Petitioner's Notice of Intent to Appeal, Petition for Review, Motion for Hearing, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I conclude as follows:

1.  That the provisions of the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982) do not authorize the State Commissioner of education to conduct a de novo appeal for the purpose of determining whether the decision of Respondent's Board of Trustees was supported by substantial evidence; that any such review by the Commissioner must be limited to the transcript and local record of appeal.

2.  That Petitioner's Motion for Hearing should be, in all things, OVERRULED.

O R D E R
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Hearing in the above-styled and numbered matter; and, being of the opinion that said motion is without merit, it is accordingly

ORDERED that Petitioner's Motion for Hearing be, in all things, OVERRULED and that the issue of substantial evidence be resolved through a review limited to the transcript and record of appeal.  Further, it is accordingly

ORDERED that this matter be docketed for hearing limited to the issues directly relating to the alleged violations of Petitioner's constitutionally protected rights.

SIGNED AND ENTERED this 11th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case
Jack Patrick, Petitioner, brings this appeal from an action of the Board of Trustees of the Mineola Independent School District (MISD), Respondent, nonrenewing Petitioner's term contract of employment.  Petitioner filed his Petition for Review on April 28, 1982, alleging that Respondent's action was not in compliance with the provisions of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982) and that, Respondent's action was in retaliation of Petitioner's exercise of constitutionally protected speech.

Petitioner is represented by Mr.  Charles H.  Clark and Ms.  Margaret A.  Cooper, Attorneys at Law, of Tyler and Austin, Texas, respectively.  Respondent is represented by Mssrs.  Tracy Crawford and Vic Fields, Attorneys at Law, Tyler, Texas.

On March 29, 1983, Petitioner dismissed his cause of action relating to allegations of constitutionally impermissible conduct on the part of Respondent, leaving only those issues relating to the TCNA to be determined by the State Commissioner of Education.  On August 11, 1982, Petitioner filed his Motion for Hearing regarding alleged violations of the TCNA, requesting a de novo hearing on those issues.  Petitioner's motion was denied by Interim Order of the State Commissioner of Education entered on November 11, 1982.  The Interim Order is hereby adopted in verbatim by reference as part of this Decision.  The appeal now proceeds to resolution of those issues involving alleged violation of the TCNA.

On May 25, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Petitioner filed exceptions to the Hearing Officer's Proposal for Decision on June 15, 1983.  No reply to said exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On April 2, 1982, Respondent filed the local record of appeal with the Hearing Officer.  The record of appeal includes, inter alia, a transcript of Petitioner's hearing before Respondent's Board of Trustees conducted on March 10, 1982.  The transcript and exhibits attached thereto are admitted into evidence for all purposes.

2.  At all times relevant to this appeal, Petitioner was employed by Respondent as a junior high school principal pursuant to a contract of employment for a term beginning July 1, 1980, and ending on June 30, 1982.

3.  By letter dated February 23, 1982, Respondent's Board of Trustees notified Petitioner of its intention to consider the nonrenewal of Petitioner's contract.  The reasons cited for the proposed actions were as follows:

(a) Since your conduct as an official of Mineola Independent School District reflects upon the School District, we advised that all future conflicts in which you are involved be resolved without public display, violence or threats of violence.  In matters concerning the school, the conflicts should be resolved in a formal conference in the presence of the Superintendent in the Superintendent's office or in an executive session of the School Board.

(b) Deficiencies pointed out in observation reports, evaluations, or other supplemental memoranda.

(c) Insubordination or failure to comply with official directives.

(d) Failure to comply with Board policies or administrative regulations.

(e) Failure to meet the District's standards of professional conduct, including failure to comply with reasonable requirements for achieving professional improvement and growth.

(f) Any activity, school-connected or otherwise, that because of publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee's effectiveness in the District.

(g) In addition you have violated Principle II, Item 2, Principle, III, Item 2 of the code of Ethics as set forth in the Employees Handbook, Mineola ISD.

(School Exhibit 3).

4.  By letter dated February 24, 1982, Petitioner filed a formal request for hearing before Respondent's Board of Trustees.  The letter also stated that Petitioner considered the reasons set forth in School Exhibit 3 to be vague and non-specific and requested "a factual statement of each and every reason for nonrenwal of Jack Patrick's contract, stating how, when, and where each of them took place," and "a list of witnesses who can be expected to testify against Jack Patrick." (See School Exhibit 1).

5.  By letter dated March 1, 1982, the president of Respondent's Board of Trustees advised Petitioner that his request for a hearing was granted and that the hearing was to be held on March 10, 1982.  The letter also advised that Respondent deemed the reasons cited in School Exhibit 3 to be sufficient and that Mssrs.  Kim Harris, Darrell Bell, Doyal Todd, Larry Lewis, Manuel De LaRosa and B.  R.  Knight were prospective witnesses for Respondent.  (School Exhibit 2).

6.  On March 10, 1982, a hearing was conducted as scheduled before Respondent's Board of Trustees regarding the proposed nonrenewal of Petitioner's contract.  At the conclusion of the hearing Respondent's Board of Trustees voted not to renew Petitioner's contract of employment for the 1982-83 school year.

7.  During the course of the hearing, De LaRosa testified essentially as follows:

On or about November 11, 1978, De LaRosa approached Petitioner in the hallway of Respondent's junior high school.  De LaRosa's purpose for the encounter was to attempt to explain an apparent misunderstanding that had occurred on the previous evening between De LaRosa and Petitioner's son and to offer an apology, if necessary.  During the discussion that followed, Petitioner became extremely agitated, seized De LaRosa about the throat, and held him against the corridor wall.  Petitioner, a man of considerable size and strength, used such force that De LaRosa's shirt was torn and he was bruised and scratched about his neck.  De LaRosa subsequently felt compelled to seek medical treatment for his injuries.  During the encounter, De LaRosa offered to apologize to Petitioner's son for any misunderstanding which might exist.  Petitioner responded by threatening to "maim, hurt, cripple, or kill" De LaRosa should he set foot on Petitioner's campus at any time in the future.  The entire incident occurred in the corridor of Respondent's junior high school during regular school hours and in the presence of many MISD students.  De LaRosa subsequently requested MISD superintendent, B.  R.  Knight, to intercede in the matter.  A counseling session between Knight and Petitioner accomplished little or nothing toward quelling Petitioner's anger toward De LaRosa.  (Tr.  6-9).

8.  During the course of the hearing, Todd testified essentially as follows:

During the fall of the 1981-82 school year, Petitioner accompanied Todd and three male companions on a pheasant hunting trip.  While in an automobile en route to the hunting grounds, Petitioner made a threatening gesture toward Todd with a pocket knife.  When Todd expressed alarm, Petitioner advised that he had, indeed, intended to cut Todd.  There was no apparent reason for Petitioner's behavior.  Later in the same day, Todd reached in the back of the automobile to retrieve an article.  While Todd was reaching for the item, Petitioner, who was in the back of the vehicle, cut Todd on the hand with the knife.  The resulting wound was serious enough to cause the group to detour to a local medical emergency center to have the cut sutured.  Petitioner never offered an explanation for his conduct.  (Tr.  42-44).

9.  During the course of the hearing, Harris testified essentially as follows:

During the 1981-82 school year Harris was employed by Respondent as the coach of its high school basketball team, of which Petitioner's son was a member.  On the evening of January 29, 1982, the MISD team competed at MISD's facility against the team representing Lindale ISD.  After the game had ended and Harris had secured the gymnasium, Harris left the building to return home.  As he approached his automobile Harris observed Petitioner's car in the darkened parking lot immediately next to Harris's with Petitioner seated inside.  As Harris entered his automobile, Petitioner demanded an explanation of why Petitioner's son had not been allowed to play in the game.  When Harris declined to discuss the matter and attempted to drive away, Petitioner slammed the door of his automobile into the side of Harris' automobile causing extensive damage to the latter vehicle.  The two men emerged from their respective automobiles and Petitioner began to approach Harris in a menacing manner.  As Harris continually backed away from Petitioner, Petitioner threatened to "kick your ass" and to kill or have someone kill Harris.  (Tr.  24-26).

10.  During the course of the hearing, Bell testified essentially as follows:

Bell resides immediately across the street from the parking area of Respondent's gymnasium.  On the evening of January 20, 1982, Bell was awakened by a commotion outside his bedroom window.  When he looked outside to investigate, he witnessed a verbal confrontation between Harris and Petitioner.  During the verbal exchange that occurred Bell heard Petitioner threaten repeatedly to "kick your ass." (Tr.  127-132).

11.  As a result of the Harris incident, Respondent's administration advised Petitioner that he was being placed on "probation." Respondent concedes that MISD has no probationary policies and that Petitioner's "probation" was merely an informal action taken for the purpose of expressing the administration's concern regarding Petitioner's behavior and for the purpose of impressing upon Petitioner the gravity of his actions and that his failure to refrain from violent conduct might jeopardize his employment with MISD.  Harris was also given a letter of reprimand as a result of the incident.  Subsequent to Petitioner being placed on "probation," Petitioner was indicted on criminal charges for his part in the event.  (Tr.  74-75).

12.  During the course of the hearing, Lewis testified essentially as follows:

On January 29, 1982, Petitioner's son was involved in an affray in Respondent's athletic facility with another student.  Respondent's coaching and administrative officials investigated the incident and subsequently charged both combatants with a three-day suspension.  Upon learning of the incident and the ensuing suspension, Petitioner initiated a telephone call to Lewis, MISD high school principal.  During the course of the conversation, Petitioner advised that he was going to "get Day's little bastard son" (referring to the other student involved in the affray).  Petitioner also threatened to retaliate against the coaching staff by faking an accident in order to charge the staff with neglect.  (Tr.  59-64).

13.  The record reflects that Petitioner, in his testimony, acknowledged having a problem controlling his temper.  (Tr.  117).

Discussion
The constitutional issues having been dismissed from this appeal, the remaining issues may be stated as follows:

1.  Did Respondent act unlawfully in placing Petitioner on "probation" on February 3, 1981?

2.  Were the reasons for the proposed nonrenewal stated in the notice so vague and non-specific as to render Respondent's decision arbitrary, capricious or unlawful?

3.  May evidence of incidents which occurred prior to Petitioner's last renewal be considered in support of Respondent's action to nonrenew?

4.  Was the decision to nonrenew Petitioner's contract supported by substantial evidence?

Did Respondent act unlawfully in placing Petitioner on "probation" on February 3, 1982?
As it is conceded that Respondent had no probationary policies within the meaning of the TCNA and that Petitioner was never placed on formal probation for that purpose, and since Petitioner was subsequently nonrenewed, the issue of the appropriateness of Petitioner's "probation" is mooted.

Were the reasons for the proposed nonrenewal stated in the notice so vague and non-specific as to render Respondent's decision arbitrary and capricious?
Section 21.207(a) of the TCNA reads as follows:

If the teacher is aggrieved by the decision of the board of trustees, he may appeal to the State Commissioner of Education pursuant to Section 11.13 of this code.  The Commissioner may not substitute his judgment for that of the board of trustees, unless the decision below was arbitrary, capricious, unlawful, or not supported by substantial evidence.

(Emphasis added).

The converse of the above language is that the Commissioner may substitute his judgment for that of the board of trustees when the decision below was arbitrary, capricious, unlawful, or not supported by substantial evidence.  The Commissioner is not required to do so, however, except in two instances: (1) when the teacher was not given written notice on or before April 1 that his or her continued employment with the district was in jeopardy, in which case the teacher was reemployed as a matter of law pursuant to §21.204(b); and (2) when the facts of a particular case are such that it would constitute an abuse of the Commissioner's discretion to affirm the school board's decision.

In short, the fact that the school district commits an error during the nonrenewal process does not automatically entitle a nonrenewed teacher to reemployment; rather it merely authorizes the Commissioner to substitute his judgment for that of the local board of trustees if, in his judgment, it is in the best interests of public education to do so.  As the official charged with reviewing the local school board's decisions, and keeping in mind the underlying purposes of the TCNA, the Commissioner should not hesitate to substitute his judgment for that of the local board of trustees when:

(1) the teacher did not receive the process he or she was due; and

(2) the teacher objected in a timely manner to the failure of the board to provide the teacher with the process which was due; and

(3) the teacher raises that failure as an issue on appeal; and

(4) the teacher shows that he or she was harmed by the complained of error.

For the purpose of discussion, it will be assumed that the reasons cited in the notice of February 3, 1982 failed to provide Petitioner with notice sufficient to enable him to properly prepare his presentation to the Board of Trustees, and the district erred in failing to provide more specific notice in response to his request.  Petitioner did make a timely objection to the notice's vagueness, and he did raise the issue on appeal.  What Petitioner has not done, however, is explain how he was harmed by the school district's failure to provide him with better notice.

In his Exceptions to the Hearing Officer's Proposal for Decision, Petitioner does assert the following:

Petitioner at no time was advised that he was going to have to defend himself against allegations of events which supposedly had occurred prior to the non-renewal of his contract.  Had the notice requirements of the TCNA been complied with, Petitioner could have had an opportunity to defend himself.  Without compliance with the notice provisions, however, Petitioner was placed in a position of having to defend himself against allegations about things which occurred prior to the inception of his current contract.  It was not reasonable for Petitioner to anticipate this kind of testimony which certainly was damaging to him.

The above Exceptions, however, still fail to explain what Petitioner could have done had he received better notice which might reasonably have caused the Board of Trustees to render a decision in his favor.  He has not at any time alleged, for example, that, had he received sufficient notice, he would have called a particular witness who would have corroborated his testimony or refuted that of the administration's witnesses.  Merely making the general assertion that he "could have had an opportunity to defend himself" had he received better notice or that "[i]t was not reasonable for Petitioner to anticipate this kind of testimony which was certainly damaging to him" presents the Commissioner with no compelling reason to conclude that Petitioner's reinstatement would be in the best interests of public education.

Had Petitioner set forth the evidence which he would have presented to the Board had he received sufficient notice and if that evidence were relevant, material, and not unduly repetitious of evidence already adduced, Petitioner still would not be automatically entitled to prevail in his appeal.  However, he would have been afforded an opportunity to present to the Commissioner the evidence which he would have presented to the Board of Trustees but for the insufficient notice, in order to allow the Commissioner to base his conclusion on the evidence the Board should have and would have heard had it complied with the notice requirement of the TCNA.

In conclusion, the burden is on the party appealing a nonrenewal (1) to show that he or she has not received one or more of the benefits contemplated by the TCNA and (2) to persuade the Commissioner that it is in the best interests of public education for the teacher to be reinstated to his or her previous position.  Generally, if the decision to nonrenew was not supported by substantial evidence, that fact alone will be sufficiently persuasive; if, as in the present case, however, there exists substantial evidence in support of the decision, the burden is on the appealing party to allege something more persuasive than, "I could have done something different."

May evidence of incidents which occurred prior to Petitioner's last renewal be considered in support of Respondent's action to nonrenew?
Obviously, there are circumstances when it would be entirely proper for a school district to consider evidence of an employee's conduct which occurred prior to the employee's last renewal.  Likewise, in some instances the consideration of such evidence would be clearly improper.  Whether or not the consideration of such evidence is permissible depends on all facts and circumstances then existing and may be properly determined only on a case-by-case basis.

In instances where an employee has been cited for performance related deficiencies during previous contract terms and has since corrected those deficiencies, a school district will be hard pressed to support an action for nonrenewal with evidence of that past conduct where the employee was granted renewal subsequent to the questioned conduct.  Such conduct by a school district could raise serious questions regarding the arbitrariness of the decision.

It may be unreasonable, however, to restrict an employer from considering evidence of conduct during past contractual terms of which the employer had no previous knowledge.  Surely, it cannot be contended that evidence of actions involving moral turpitude and criminal conduct is irrelevant and inadmissible under all circumstances.  Likewise, as in the appeal at bar, where the employer seeks to establish a pattern of continuing undesirable conduct on the part of the employee, it may be necessary as a matter of course to delve into previous contract terms.  Here, Petitioner is accused of participating in a continuing pattern of conduct involving physical violence and threats of physical violence.  In the context of this appeal, it is not impermissible for the Respondent to consider evidence of events occurring in past contract years for the purpose of establishing such a continuing pattern of behavior.

Was the decision to nonrenew Petitioner's contract supported by substantial evidence?
In applying the substantial evidence test, the duty of the reviewing body is to determine whether reasonable men might have reached the conclusion reached by the local board of trustees based on the evidence introduced before that body.  The reviewing tribunal must uphold the lower decision if it is reasonable, even though the reviewing tribunal might have reached a different conclusion based on the same evidence.  San Antonio v.  Flores, 619 S.W.2d 601 (Tex.  Civ.  App.  - - Houston 1981, writ ref'd.  n.r.e.).  Each dispute resolved through an application of the substantial evidence test must, therefore, be decided on its own facts.  Gerst v.  Cain, 388 S.W.  2d 158 (Tex.  1965).

In the appeal at bar, Respondent's Board of Trustees heard and considered ample evidence that in recent years Petitioner has participated in altercations involving Petitioner's acts of physical violence and/or threats of physical violence.  The evidence adduced described behavior which is inconsistent with that expected of a professional employee in Petitioner's position charged with the administration of education and with exhibiting a positive adult role model.  The evidence also indicated a continued propensity on the part of Petitioner toward such conduct.

Although Respondent's Board of Trustees heard testimony from Petitioner in contradiction to the evidence offered in support of the charges, that body was free to believe the testimony of its administration's witnesses and to disregard the testimony of Petitioner.  The record of appeal reflects substantial evidence in support of the decision to nonrenew Petitioner's contract and fails to indicate that such action was an abuse of authority.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  MISD's Board of Trustees did not act improperly by considering evidence of incidents which occurred prior to Petitioner's last renewal.

2.  The record of appeal and the evidence adduced does not establish that Respondent's refusal to provide Petitioner with a more specific statement of the reasons for nonrenewal prejudiced Petitioner's right to a fair and meaningful hearing.

3.  The decision of MISD's Board of Trustees to nonrenew Petitioner's contract was not without substantial evidence, nor was it arbitrary, capricious, or unlawful.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 18th day of July, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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