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DECISION OF THE COMMISSIONER
Statement of the Case
Manuel Ruiz, Petitioner, appeals pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985) the decision of the Board of Trustees of Robstown Independent School District, Respondent, to nonrenew his contract of employment for the 1985-86 school year.

A hearing concerning the matter was conducted on April 19, 1985 before the Board of Trustees.  Subsequently, additional proceedings were conducted on May 21, 1985.

On appeal, Petitioner is represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Allan E.  Parker, Attorney at Law, Corpus Christi, Texas.  The Hearing Officer appointed by the State Commissioner of Education was Mark W.  Robinett.  Joan Howard Allen was subsequently appointed substitute Hearing Officer.

On April 1, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted and Petitioner's contract be reinstated as the contract governing Respondent and Petitioner as he performs the duties of assistant principal.  It was further recommended that all other relief not expressly granted be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By letter dated March 19, 1985, the President of the Board of Trustees of Robstown Independent School District, advised Petitioner of the following:

YOU ARE HEREBY NOTIFIED that the Superintendent of Robstown I.S.  D.  has recommended to the Board of Trustees at a lawfully called meeting of the Board of Trustees on March 19, 1985, that your employment contract as Director of Personnel in the District not be renewed for the succeeding school year.

This notice is given pursuant to the provisions of Section 21.204 of the Texas Education Code, as amended in 1981.

The recommendation not to renew your contract is being made for the following reasons:

POLICY DOAD (LOCAL)

Deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.

Failure to fulfill duties or responsibilities.

Insubordination or failure to comply with official directives.

Neglect of duties.

Change in programs requiring alterations in staffing.

Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues.

(Apr.  19 Tr., Ex.  D).

2.  By memorandum dated March 19, 1985, the Board President advised Petitioner of the following:

SUBJECT: Appointment to Assistant Principal

This is to inform you of the board's action on March 19, 1985 to appoint you assistant principal at Robstown High School.

This action was taken based on the following:

1. Your current contract as Director of Personnel expires June, 1985.

2. Recommendation by the administrator to nonrenew said contract.

3. Recommendation by the administration to appoint you assistant principal (one-year contract) at Robstown High School.

If you have any questions concerning this appointment, please contact the superintendent, Dr.  Jose Gene Gallegos at 801 N.  First Street.

(Apr.  19 Tr., Ex.  E).

3.  Although Petitioner's contract was for the position of Director of Personnel, he had been actually performing the duties of assistant principal.  He had been assigned those duties in June 1983 while under contract as "Director of Personnel." (Apr.  19 Tr., Ex.  A).  Although he retained the salary of Director of Personnel, he appealed the reassignment of duties to the State Commissioner of Education.  That appeal was dismissed due to Petitioner's failure to file it in a timely manner.  Ruiz v.  Robstown, No.  152-R3-883 (Comm'r Educ., Mar.  1984).  The merits of Petitioner's appeal (i.e., whether the reassignment of duties was proper) were not considered.  Id., p.  8.

4.  By letter to the Board President dated March 27, 1985, Petitioner requested a hearing before the Board of Trustees concerning the recommendation by the administration to nonrenew his contract as Director of Personnel.  (Apr.  19 Tr., Ex.  F).

5.  A hearing was conducted concerning the proposed non-renewal on April 19, 1985.  At the conclusion of the hearing, a motion was made that Petitioner "be renewed for contract as personnel director." (Tr.  265).  Three of the six Board members present voted in favor of the motion, and three voted against.  The chairman announced that this "means no action." (Tr.  266).  The Board then voted unanimously to adjourn.  (Tr.  266).

6.  On April 26, 1985, Noe D.  Esquivel, a Board of Trustees member who was not present at the April 19 hearing, advised the Board Chairman in writing that he was requesting a rehearing on the matter and all materials, minutes, legal documents and recordings concerning that hearing.  He stated as his reasons for the request the following:

1. I was not contacted by the Board President of this meeting.

2. Was not given the choice or the opportunity to respond on the date or time.

3. Due to the meeting having been changed a number of times; I was unable to secure Friday April 19th and was disapproved of leave because of insufficient time of request and the allowed personnel were already on leave.

4. I have the required signatures to request an emergency meeting.

5. Action on a hearing should involve all board members.

(May 21, Tr., Ex.  7).

7.  Also on April 26, 1985, Mr.  Esquivel and two other Board members requested in writing that the Board chairman call a special Board meeting for May 2, 1985, with the following item placed on the agenda: "Hearing Request - - Manuel Ruiz, Jr.  - Action." (May 21 Tr., Ex.  6).

8.  On April 27, 1985, an agenda for a special Board meeting on May 2, 1985 was posted, which included the following:

3.  Personnel - - - Action

A.  Executive Session, Art.  6252-17, Sec.  2(g), Texas Civil Statutes
1. Results of Manuel Ruiz, Jr.  non-renewal hearing and whether additional action is warranted by the school board.

(May 21 Tr.  12-13, Ex.  9).

9.  At the meeting on May 2, 1985, the Board took action as reflected in a letter to Petitioner from the Superintendent dated May 3, 1985.  In part, that letter reads as follows:

A 3-3 vote has the effect of no action, therefore, no action was taken [on April 19, 1985] by the Board.  The Board is required by Texas Education Code Sec.  21.206(B) to take such action as it deems lawful and appropriate.  Therefore, the Board voted at a special meeting on May 2, 1985, to continue the hearing you had requested to allow all seven board members to be present so that the Board may take such action as it deems lawful and appropriate at that time.  One Board member, Mr.  Esquivel, was unable to attend the April 19 hearing due to his work requirements at the Corpus Christi Naval Air Station.  (see enclosed document)

Since you stated at the April 19 Board hearing that you would resign your position unless you had the support of the Board, it was felt to be unfair to you to not allow you the opportunity to obtain the affirmative endorsement of a majority of the Board.  Hopefully, this continuation will allow you and the District the opportunity to obtain a clear resolution of this matter.

In order to provide you with a hearing as promptly as possible, the Board voted to continue the hearing at 7:00 p.m.  on May 3, 1985 in the Robstown I.S.D.  Administration Building, 801 North First Street.  If this does not allow you sufficient opportunity to prepare your defense, simply notify (in written form) the Superintendent and the Board President by 3:00 p.m.  and the meeting will be rescheduled at a convenient time to you and the Board.

The hearing will simply be a continuation of the previous hearing and no new evidence will be presented by the administration.  The prior documentation and correspondence should adequately advise you of the evidence to be presented and the charges against you.  In the interest of time, it is suggested that Mr.  Esquivel listen to the tape of the prior hearing and that you be allowed to present whatever additional evidence you may wish to present.  The Administration could then rebut your new evidence, if it so chooses.  The Board would then make its decision on the evidence presented at the April 19 hearing and whatever additional evidence is presented at the May 3 hearing.

On the other hand, the Board will consider a request from you to have the entire hearing reconducted if you wish.

(May 21 Tr., Ex.  10).

10.  On May 3, 1985, Petitioner signed a document entitled "Statement of Receipt," which stated that he "acknowledged receipt of notice for scheduled continuation of non-renewal hearing." The document stated that the "continuation" was scheduled for May 3, 1985.  It also contained two lines for his signature: one below the statement, "I agree with the date scheduled for the continuation of the hearing"; and one below the statement, "I do not agree with the date scheduled for the continuation of the hearing and request that it be rescheduled for a later date." (All emphasis in the original).  Petitioner signed his name below the latter statement.  (May 21 Tr., Ex.  1).

11.  Also on May 3, 1985, Petitioner presented to the superintendent a copy of a document entitled "Notice of Intent to Appeal." That document reads, in part, as follows:

Notice is hereby given pursuant to Texas Education Code Section 11.13, that Manuel Ruiz, Jr., (hereinafter called Petitioner), appeals to the Commissioner of Education for the State of Texas, from the notice of proposed Non-renewal issued on May 3, 1985, by the Board of Trustees or Superintendent of the Robstown Independent School District.

(May 21 Tr., Ex.  3).  The Agency's records reflect that the original was sent to the State Commissioner of Education.

12.  Also on May 3, 1985, Petitioner advised the superintendent in a letter addressed to him, as follows:

On April 19, 1985, the Robstown Independent School District Board of Trustees voted on Non-renewal of my contract as Director of Personnel and my contract was extended for a period of one (1) year on a vote of three to three.

*      *      *

I hereby accept the contract of Director of Personnel for the 1985-86 school year.  I also understand a contract document needs to be placed in my Personnel File and I hereby accept all the conditions of said contract, to which I will affix my signature.

I am satisfied with the action taken by the Robstown Independent School District Board of trustees and accept the April 19, 1985 decision of the Board as Final and in compliance with District Policy DOAD (attached) and do not request a re-hearing on this matter.

(May 21 Tr., Ex.  4).

13.  On May 8, 1985, the Board chairman posted notice of a special Board meeting scheduled for May 21, 1985.  On the agenda was the following:

2.  Personnel Action

A. Executive Session, Art.  6252-17, Sec.  2(g), Texas Civil Status (sic)

1. Proposed Non-Renewal Matter

B. Action on Proposed Non-Renewal of Contract

(May 21 Tr., Ex.  11).

14.  Also on May 8, 1985, the superintendent caused Petitioner to be presented with a memorandum advising Petitioner of the following:

Based on action by the school board at a special board meeting on May 3, 1985, another special board meeting has been scheduled for Tuesday, May 21, 1985, 7:00 p.m.  in the Board Room located at 801 North First Street, Robstown, Texas.

The item on the agenda will be the non-renewal recommendation I have made to the school board on your contract as Personnel Director.

The procedure will be the same as outlined in my letter to you dated May 3, 1985.

At the bottom of the memorandum, also on May 8, 1985, Petitioner wrote the following:

I request this notice be sent out certified mail to make it official - this could have been done without me having to come to Central office to sign for it - time frame would have allowed plenty of time for this.

(May 21 Tr., Ex.  2).

15.  Petitioner did not make an appearance at the continuation of the nonrenewal hearing on May 21, 1985.  (May 21 Tr.  3, 16).  No new evidence was considered.  (May 21 Tr., 16-18).  Mr.  Esquivel had listened to the tape of the April 19, 1985 hearing and reviewed the documents.  (May 21 Tr.  17).  It was then moved and seconded that Petitioner's contract be nonrenewed.  The vote was 4-2 in favor of the motion, with one Board member absent.  Mr.  Esquivel voted for the nonrenewal.  (May 21 Tr.  24).

16.  At the Board of Trustees' meeting in March 1983, the Board extended Petitioner's contract as Director of Personnel, which was to expire on June 30, 1984, through the 1984-85 school year.  (Apr.  19 Tr., Ex.  DD).

17.  All of the evidence adverse to Petitioner concerning his performance was from the 1982-83 school year and before when he performed the duties of Director of Personnel.

Discussion
Petitioner challenges the nonrenewal of his contract as Director of Personnel.  During the 1983-84 and 1984-85 school years, while Petitioner was employed under the Director of Personnel contract, Petitioner was reassigned to the position of Assistant Principal.  The propriety of the reassignment is not under review due to the dismissal of Petitioner's previous appeal in regard to the reassignment in Ruiz v.  Robstown ISD, No.  152-R3-883 (Comm'r Educ., March 1984).

Procedural Allegations
Petitioner raises a number of allegations in regard to the procedure followed by the district in nonrenewing his employment under the Director of Personnel contract.

Petitioner asserts that the April 19, 1985 tie vote by the board of trustees resulted in a renewal of Petitioner's contract.  The motion made was that Petitioner "be renewed for contract as personnel director." (Finding of Fact No.  5) (emphasis added).  The tie vote results in no action being taken on the vote to renew Petitioner's contract.  Petitioner's employment was therefore not renewed as a result of the 3-3 vote.  No opinion is expressed as to the effect of the tie vote had the subsequent events not taken place.

The board of trustees determined that further action was necessary and voted on May 2, 1985 to continue the April 19th hearing until May 3, 1985 and subsequently to May 21, 1985.  Petitioner did not object to such a procedure; therefore, the board's subsequent action to nonrenew Petitioner's contract was valid.

Petitioner further contends that one of the board members, Mr.  Esquivel, and not heard all of the evidence, due to his absence from the April 19, 1985 board meeting.  However, Mr.  Esquivel did in fact listen to the tape of the April 19th hearing and did review the documents presented.  Even if such had not been the case, Petitioner's contract would have been nonrenewed by a vote of 3 to 2.

Petitioner also contends that the May 21, 1985 vote to nonrenew the contract violated Petitioner's due process rights under the Fourteenth Amendment, the Civil Rights Act of 1871, 42 U.S.C.  Section 1983 and the Texas Constitution.  However, Petitioner failed to raise this allegation before the board.  Additionally, Petitioner was afforded a hearing as required by federal and state law.  Petitioner failed to attend the May 21, 1985 hearing even though he received notice of the board's proposed action.  No violation of Petitioner's due process rights is found.

Petitioner asserts that the May 3, 1985 notice of the proposed nonrenewal was untimely.  This action was also not objected to by Petitioner; further, Petitioner did in fact receive notice of his proposed nonrenewal prior to April 1, 1985 (Finding of Fact No 1), and that notice was effective throughout the proceedings.

Substantive Allegations
Having found that the procedural allegations do not mandate a reversal of Respondent's decision to nonrenew Petitioner's employment contract, the next issue to be considered is whether there exists substantial evidence to support the board's decision.  Petitioner alleges that the decision was arbitrary, capricious and without substantial evidence.  Petitioner asserts that the reasons for nonrenewal were based upon Petitioner's performance as Director of Personnel, a position that he had not held for two years.  Respondent contends that since the contract specified the position of "Director of Personnel," it was that performance that was to form the basis for the nonrenewal, not Petitioner's concededly adequate performance as Assistant Principal.  The deficiencies listed in Respondent's March 19, 1985 notice to Petitioner relate solely to Petitioner's performance as Director of Personnel.

Respondent improperly relied upon Petitioner's deficiencies during his appointment as Director of Personnel for its reasons for nonrenewal of the employment contract.  Admittedly, Petitioner was performing his duties as Assistant Principal in an adequate manner and Respondent had no complaint about his performance for the past two years.  Because Petitioner's contract was in fact extended for one year, Respondent is foreclosed from asserting that Petitioner's current contract should now be nonrenewed based upon Petitioner's past performance as personnel director.  If Respondent desired to nonrenew Petitioner's contract, it should have acted at the end of the original contract term and it should not have extended the contract as Director of Personnel.  The extension of the contract term serves to effectively estop a district from asserting alleged deficiencies in a nonrenewal proceeding that were noted during the original contract term.  The discussion in the appeal of case of Patrick v.  Mineola ISD, No.  111-R1a-382 (Comm'r Educ., July 1983) is analogous to the facts at hand.

In instances where an employee has been cited for performance related deficiencies and has since corrected those deficiencies, a school district will be hard pressed to support an action for nonrenewal with evidence of that past conduct where the employee was granted renewal subsequent to the questioned conduct.

Id.  at 12.  In this case, Petitioner's deficiencies occurred while in a totally unrelated position.  This is similar to Petitioner correcting his previous deficiencies.

Thus, Respondent is foreclosed from nonrenewing Petitioner's contract based upon Petitioner's poor performance two years previously when Petitioner had been reassigned in the interim and when Respondent extended the term of the contract during that period.  If Respondent desires to nonrenew the current contract, it must demonstrate that Petitioner's current performance constitutes reason for nonrenewal.

To affirm the district's decision to nonrenew Petitioner's contract in absence of a valid reason for nonrenewal would constitute an abuse of discretion.

The question remains as to whether a district, after it has reassigned and renewed an employee under the original contract, may revise the employment contract to reflect the current position of the employee; that is, whether the contract can be changed to reflect Petitioner's actual status as assistant principal and to reflect the standard salary for that position.  The district may revise the contract at any time to reflect the reassignment to assistant principal.  However, the decrease in salary to the level of assistant principal does not appear to be included in the original reassignment.  Such a change in the employment agreement may therefore be considered to be a demotion or reassignment requiring the due process rights normally afforded as a result of such an action.

Consequently, Petitioner's appeal should be GRANTED and Petitioner's contract be reinstated.  Petitioner is not, however, entitled to perform the duties of Director of Personnel.  Due to Respondent's failure to properly nonrenew the employment contract of Petitioner, he is entitled to the benefits of the original contract while continuing to perform his reassigned duties.  This decision does not preclude Respondent from further proper action to revise Petitioner's employment contract.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent did not act improperly in continuing Petitioner's nonrenewal hearing in absence of Petitioner's objection.

2.  Respondent did not violate Petitioner's due process rights under the Fourteenth Amendment, the Civil Rights Act of 1871, 42 U.S.C.  Section 1983 or the Texas Constitution.

3.  Petitioner received timely notice from Respondent of his proposed nonrenewal.

4.  Respondent acted arbitrarily and capriciously in voting to nonrenew Petitioner's contract of employment based upon Petitioner's performance as Director of Personnel, when Respondent had reassigned Petitioner to the position of Assistant Principal two years before and had extended Petitioner's contract as Director of Personnel.

5.  Respondent did not produce substantial evidence to support its decision to nonrenew Petitioner's contract of employment.

6.  Petitioner's appeal should be GRANTED and Petitioner's contract should be reinstated as the contract governing Respondent and Petitioner as he performs the duties of assistant principal.

7.  All relief not expressly granted should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED AND Petitioner's contract be REINSTATED as the contract governing Respondent and Petitioner as he performs the duties of assistant principal.

IT IS FURTHER ORDERED that all other relief not expressly granted be, and is hereby, DENIED.

SIGNED AND ENTERED this 18th day of September, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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