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Statement of the Case

Gary Grounds, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Board of Trustees of the Tolar Independent School District, Respondent, nonrenewing Petitioner's contract of employment.  Because the Commissioner of Education has read the entire record of appeal, this Decision is issued in lieu of a Proposal for Decision, pursuant to Tex. Rev. Civ. Stat. Ann. art. 6252-13a, §15 (Vernon Supp. 1983).

Petitioner is represented by Jefferson K. Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Charles O. Dobbs, Attorney at Law, Fort Worth, Texas.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by the school district during the 1982-83 and 1983-84 school years pursuant to two consecutive one year term contracts respectively dated May 20, 1982 and April 5, 1983.  (Record of Appeal, Items 10, 11).

2. The minutes of the regular meeting of the Board of Trustees on November 17, 1983 read, in pertinent part, as follows:

Motion by Lynn Nix, seconded by Mickey Wann to accept the teacher evaluation form for the 1983-84 school year.  The motion carried 6-0.

(Record of Appeal, Item 5).  Attached to the November 17, 1983 minutes is the following statement:

TEACHERS EMPLOYMENT CONTRACT

The following is attached here to comply with the requirements of sections 21.201 through 21.211 (pages 157 and 158) of the Texas Education Code.

As stated on line three of the teacher evaluation form all certified teachers who have been employed less than two years with Tolar ISD will be evaluated two times per year.

This becomes necessary due to section 21.209 (page 158) of the Texas Education Code.  Our teacher evaluation policy will serve as our written policy for probation as stated in section 21.209.

Tolar ISD will comply with section 21.201 through 21.211 (pages 157 and 158) of the Texas Education Code.

3. The teacher evaluation form adopted at the November 17, 1983 Board meeting, reads, in pertinent part, as follows:

3. All certified teachers who have been in Tolar ISD more than 2 years are to be evaluated one time per year before March 1st.  All other certified teachers are to be evaluated two times per year, first being in November and second by March 1st of each year.

*


*


*

Total number of items: 36

Recommendation for new contract: 33-36 Acceptable and N [Needs Improvement] Items

Recommendation for new contract with probation: 28-32 Acceptable and N Items

Recommendation for dismissal: 27 or less Acceptable and N Items

(Record of Appeal, Item 9).

4. The evaluation of Petitioner dated February 27, 1984 reads, in pertinent part, as follows:

30 - Total Acceptable Items (A)

6 - Total Needs Improvement Items (N)

36 - Total Combination Items

(Record of Appeal, Item 9).

5. By letter dated February 28, 1984, the school district's superintendent notified Petitioner "that the Tolar ISD Board of Trustees [at its] meeting on February 27, 1984 voted in open session [to consider the] proposed nonrenewal of your contract as head football coach, track coach and classroom teacher for the 1984-85 school year." (Record of Appeal, Item 1).

6. By letter dated March 5, 1984, Petitioner requested a hearing on his proposed nonrenewal and the reason therefore.  (Record of Appeal, Item 3).

7. By letter dated March 6, 1984, the superintendent informed Petitioner that

I have been advised that legally the Tolar ISD Board of Education is not required to grant you a hearing nor to supply you with reason for proposed nonrenewal.  To do either would cause the district to be in noncompliance with Section 21.209 of the Texas Education Code.

(Record of Appeal, Item 4).

8. The minutes of the Board's meeting on March 15, 1984 read, in pertinent part, as follows:

Motion by W. R. Richter, seconded by Lynn Nix to accept the recommendation of the administration and legal counsel and not grant a hearing for Gary Grounds in regard to his nonrenewal for the 1984-85 school year as classroom teacher and coach.  The motion carried 7-0.

Motion by W. R. Richter, seconded by Donny Hayworth to affirm the nonrenewal of Gary Grounds contract and not grant him a contract for the 1984-85 school year.  The motion carried 4-3.  Opposed to the renewal were W. R. Richter, Donny Hayworth, Darwin Davis and Mickey Wann.  For the renewal were Lynn Nix, Ronnie Mabery and Gayle Meyer.

(Record of Appeal, Item 13; Resp. Answer, par. 6 of Affirmative Defenses and attached Ex. 5).

9. It is undisputed that Petitioner was not provided with an opportunity for a hearing.

Discussion

In McCullough v. George West ISD, Docket No. 111-R1a-484, pp. 3-6 (Decision of the Commissioner, May 1984), it was determined that, after April 1, 1982, the status of teachers as probationary or nonprobationary for the purposes of the TCNA is determined at the time the teacher signs his or her first contract with the employing district.  If, at that time, the district does not have a probationary policy in place pursuant to §21.209 of the TCNA, the teacher is nonprobationary and is entitled to the benefits of the TCNA, even if the district subsequently adopts a probationary policy before the teacher has completed two continuous years of employment in the district.

In the present case, the school district did not have a probationary policy in place when Petitioner signed his initial contract with the district on May 20, 1982.  What the district asserts is its probationary policy was adopted on November 17, 1983, after Petitioner was well into his second continuous year of employment with the district.  The teacher was, therefore, nonprobationary at the time of his nonrenewal and was entitled to notice of the reasons for his proposed nonrenewal and to an opportunity to contest those reasons at a hearing on the matter.  Because the Board of Trustees made a final decision to nonrenew Petitioner's employment without giving him an opportunity for a hearing, the Board's decision should be held invalid, and Petitioner's appeal should be granted.

It should be noted, even though the above issue is dispositive of this appeal, that the district's position that Petitioner was a probationary teacher would be difficult to embrace even if it had adopted its purported probationary policy prior to Petitioner's initial employment with the district, for the following reasons:

(1) Section 21.209 provides that the board of trustees "may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district." (Emphasis added).  It is likely that the legislature intended, by this language, to require school districts which elect to provide for a probationary period to formally adopt those provisions as school district policy, preferably alongside the district's other policies pertaining to the TCNA, thereby clearly placing all teachers in the district on notice of the existence of such a policy.  It is unlikely that the legislature intended for the district's probationary provisions to be discretely placed at the end of the teacher evaluation form, where it would almost surely go unnoticed, at least until the teacher's first evaluation in the district.

(2) The only language in the evaluation form concerning probation (i.e., "Recommendation for new contract with probation: 28-32 Acceptable and N Items") does not appear to be aimed at placing teachers in their first two years with the district on probation pursuant to §21.209 of the TCNA.  Rather, it appears to be concerned with informing all teachers in the district that if they receive 28-32 Acceptable and N items, their contract might be renewed for the following year, but they will be "on probation" in the sense that their performance will be closely scrutinized, and they may well be nonrenewed the following year if their performance does not improve.

3. The language in the evaluation form indicates that teachers with 28-32 "Acceptable and N Items" will be recommended "for a new contract with probation." It does not indicate that a teacher with 36 Acceptable and N Items (i.e., Petitioner) may, at any time, be placed on probation for the purposes of §21.209 of the TCNA and nonrenewed without receiving a hearing or any of the other benefits of the Act.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Because the school district did not have a probationary policy in place on May 20, 1982, when Petitioner signed his first contract of employment with the district, Petitioner was vested with a right to the benefits of the TCNA on that date.

2. Petitioner was not a probationary teacher.

3. Because Petitioner was not provided with an opportunity for a hearing in relation to his nonrenewal, the decision to nonrenew his employment was invalid.

4. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED the  14th  day of  May  , 1984.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
1
-7-

#110-R1a-484


