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DECISION OF THE COMMISSIONER
Statement of the Case
Joyce Essley and Deanna Reiter, Petitioners, bring this appeal from an action of the Board of Trustees of the Lake Travis Independent School District (LTISD), Respondent, to nonrenew, for the 1982-83 school year, Petitioners' contracts as teachers.

A pre-hearing conference was held on June 22, 1982 before the appointed Hearing Officer, Dianne E.  Doggett.  Upon Ms.  Doggett's recusal from the case, Mark W.  Robinett was appointed as substitute Hearing Officer to prepare this Proposal for Decision and other documents as may be necessary in this case.  Petitioner is represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Sal Levatino, Attorney at Law, Austin, Texas.

On October 29, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties, that exceptions to the proposal were filed on December 8, 1982.  No replies to the exceptions were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findngs of Fact:

1.  The County Board of School Trustees for Travis County handed down an Order on December 13, 1978 to detach the Travis County portion of the Dripping Springs Independent School District (DSISD) and incorporate said area into a new district, LTISD.  Ex.  10.

2.  That order was affirmed by the Court of Appeals for the Third Supreme Judicial District of Texas on May 27, 1981.  Ex.  12.

3.  Until the date of the action complained of, Petitioners had been continually employed by DSISD and/or LTISD since 1972.  Tr.  48-49.

4.  Petitioners were informed by their principal on March 12, 1982 that the administration was going to recommend their nonrenewal.  Tr.  13.

5.  Petitioners attended a meeting of LTISD's Board of Trustees on March 29, 1982, at which time the Board voted to nonrenew their contracts.  Tr.  10.

6.  Petitioners received written notification from the Board on April 5, 1982 that their contracts had been nonrenewed.  Tr.  12; Ex.  1.

Discussion
All teachers, with the exception of those employed under Tex.  Educ.  Code Ann.  §13.101 et seq.  (Vernon 1972), are entitled to the procedural protections in regard to nonrenewal found in the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §21.201 et seq.  (Vernon Supp.  1982), unless they are probationary.  Teachers who have been continuously employed by a district for more than two years cannot be probationary.  §21.209.

The main issue in this case, as stated by Respondent in its Motion to Dismiss, is whether LTISD "had the right to initially employ all of its teachers as probationary" for the 1981-82 school year.  Case law indicates that Respondent had no such right.  In Barnhart Independent School District v.  Mertzon Independent School District, 464 S.W.2d 197, 201 (Tex.  Civ.  App.  - - Austin 1971, writ ref'd n.r.e.), the court held that where a smaller independent school district was annexed to a larger one, the valid obligations, including teachers' contracts, of the annexed district became obligations of the annexing district.

Similarly, in Rocky Mount Independent School District v.  Jackson, 152 S.W.2d 400, 403 (Tex.  Civ.  App.  - - Texarkana 1941, writ ref'd), it was held that, where a teacher entered into a contract with a common school district, which subsequently became an independent school district by incorporation, the independent school district was bound by the terms of the common school district's contracts.  The court noted that a contrary holding could not be sustained upon any grounds of public policy, because it would allow common school districts to lawfully defeat their obligations by incorporating.  Id.  The court further noted that "it appears to be the general rule of law that where a district is dissolved and a new district created by incorporation of the same territory, the new district is entitled to all the property and liable for all the obligations of the old district, in absence of some statute to the contrary." Id.

In the present case, to hold that LTISD had the right to hire Petitioners, who had taught in the same school within its boundaries for ten years, as probationary would directly contradict the general rule set forth in Rocky Mount, because credit for Petitioners' years of service at that school were part of the "obligations of the old district." Furthermore, such a holding would be against public policy because it would allow school districts to deny teachers the rights granted them by the Term Contract Nonrenewal Act simply by changing their official names and boundary lines.  Petitioners, therefore, could not be considered probationary.

Because Petitioners were non-probationary teachers, they were entitled to written notice from the Board, on or before April 1, 1982, of proposed nonrenewal.  Tex.  Educ.  Code Ann.  §21.204(a) (Vernon Supp.  1980).  Respondent contends that it "substantially complied" with the notice requirement of this section because 1) Petitioners were told by their principal on March 12, 1982 that they would be non-renewed (Tr.  13); 2) Petitioners received actual notice of nonrenewal, inasmuch as they were present at the March 29, 1982 Board meeting (Tr.  10); and 3) Petitioners received written notice from the Board on April 5, 1982 of their nonrenewal (Exhibit 1: Tr.  11).

None of the above-enumerated "notices" comply with §21.204(a).  The "notice" given by the principal was not written, nor was it given by the Board of Trustees; the "notice" at the Board meeting was not written; and the written notice of April 5 was not given on or before April 1.

Although there might be certain provisions of the Term Contract Nonrenewal Act which can be substantially complied with if not strictly followed, the requirement that written notice of proposed nonrenewal be given by the local board of trustees on or before April 1 is not such a provision.  Section 21.204(b) provides that

[i]n the event of failure to give such [i.e., written] notice of the proposed nonrenewal within the time [i.e., April 1] specified, the board of trustees shall thereby elect to employ such employee in the same professional capacity for the succeeding school year.

The legislature does not provide that the failure to comply with any other particular provision of the statute necessarily results in any particular sanctions on the school district.  The fact that the legislature specifically provides that failure to comply with the notice requirement in the manner and by the date specified constitutes an election to reemploy the teacher cannot be lightly dismissed.

The legislature has evidently determined that a teacher who does not receive the required notice is harmed, if for no other reason than such a teacher is at a disadvantage, when compared to those who receive timely written notice, in the amount of time available to oppose the proposed nonrenewal and, if necessary, to seek other employment.  Because the legislature has specifically determined the manner and date of the required notice, and because a failure to strictly comply with those provisions is, as a matter of law, harmful to the teacher, in the absence of evidence sufficient to support a finding that any alleged defect in the required notice has been waived, the provisions of §21.204(a) must be strictly applied by the Commissioner of Education.  The effect, therefore, of Respondent's failure to strictly comply with the §21.204(a) notice requirements, is that the Board of Trustees thereby elected to employ Petitioners in their then current professional capacity for the 1982-83 school year.

Respondent's Exceptions
In its Exceptions to the Hearing Officer's Proposal for Decision, Respondent acknowledges that there is a general proposition of law that a successor school district must honor the legal obligations of its predecessor district, including contractual obligations with employees or teachers.  Respondent, however, argues that the present case differs from Barnhart and Rocky Mount in that Dripping Springs ISD had not executed any teaching contract with the Petitioners for the 1981-82 academic year, so there was no obligation for Respondent to assume when it contracted with Petitioner.

Respondent's argument would be more on point had Dripping Springs ISD explicitly nonrenewed Petitioners prior to Respondent's contracting with them.  In such a case, provided there was no collusion between the districts to deprive Petitioners of their statutory rights, Respondent's action could have been characterized as independent of any obligation Dripping Springs owed to Petitioners, because Dripping Springs' obligations to Petitioners would have ceased.  However, absent an explicit nonrenewal, Dripping Springs' obligation to Petitioners would have ceased.  However, absent an explicit nonrenewal, Dripping Springs' obligation to Petitioners during the 1981-82 academic year was to treat them as non-probationary teachers for the purpose of the Term Contract Nonrenewal Act.  When Respondent contracted with Petitioners for the 1981-82 academic year, it did so subject to the same obligations.

Respondent further reurges its position that the general rule of school law is that there must be only substantial compliance with statutory provisions.  In support of this contention, Respondent cites Barber v.  County Board of School Trustees, 43 S.W.2d 319, 320 (Tex.  Civ.  App.  - - San Antonio 1936, no writ), in which the court stated that "the whole structure of legislation concerning the operation of our public school system would be jeopardized .  .  .  if the courts should attempt to strictly construe all the vague, confusing, conflicting, and constantly changing statutes upon that subject."

As a general rule, the principle cited by Respondent is sound, because the administration of school matters is usually in the hands of citizens who are not learned in the law.  The notice provision of the TCNA, however, is not vague, confusing, or conflicting.  It is written in language which is simple and clear.  Section 21.204(a) provides that the board of trustees "shall give the teacher written notice of the proposed nonrenewal on or before April 1." (Emphasis added).  The Commissioner of Education is not free to ignore the clear pronouncement of the legislature.

Conclusions of Law
Having considered all evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  At all times relevant to this appeal, Petitioners were non-probationary teachers entitled to the procedural protections of the Term Contract Nonrenewal Act.

2.  Respondent failed to give adequate notice under §21.204(a) of that Act.

3.  Respondent thereby elected to employ Petitioners for the 1982-83 school year under §21.204(b).

4.  Petitioners' appeals should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 20th day of Jan., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 16th day of Feb., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 20th day of January, 1983, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 14th day of MAY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 9th day of JULY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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