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Statement of the Case

Joseph R. Palmer, Petitioner, appeals pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from the decision of Burkeville Independent School District, Respondent, nonrenewing his term contract as principal of Burkeville Elementary School.

Mark W. Robinett is the Hearing Officer appointed by the Commissioner of Education to prepare a Proposal for Decision in this case.  Petitioner is represented on appeal by Elmo R. Willard, Attorney at Law, Beaumont, Texas.  Respondent is represented by Tanner T. Hunt, Jr., Attorney at Law, Beaumont, Texas.  Petitioner filed a brief on the matter on December 12, 1983.  Respondent filed a brief on January 12, 1984.

On January 24, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. By letter dated March 4, 1983, Roger Noble, President of the BISD Board of Trustees, informed Petitioner that Dorman Jackson, BISD's superintendent, had recommended that Petitioner's contract not be renewed for the 1983-84 school year "for the following reason: Reduction in force." (Board Ex. 3).

2. By letter dated March 10, 1983, Petitioner, through his attorney, requested a hearing concerning his proposed nonrenewal.  (Board Ex. 5).

3. A hearing was held before the school board on March 29, 1983.  At that hearing, Superintendent Jackson, the only witness, testified to the following:

(a) The primary reason for the reduction in force was a concern for the financial burden on the district's homeowners.  (Tr. 13-15, 75; Board Ex. 8).

(b) The district received state funding for 30.875 personnel units for the 1982-83 school year.  (Tr. 27; Board Ex. 14).

(c) The district employed 19.675 personnel units in excess of the state allotment during the 1982-83 school year.  (Tr. 2; Board Ex. 14).  Of the excess, federal funding accounted for 7.500 personnel units.  (Tr. 78; Board Ex. 14).  The school district, therefore, paid the entire salary of 12.175 personnel units with no state or federal assistance.  (Tr. 78, 98; Board Ex. 14).

(d) Petitioner's salary during the 1982-83 school year was $25,475.  (Tr. 36).  His position (i.e., elementary principal) was funded by the state, with the exception of $1,000 provided by the district.  (Tr. 76, 78).

(e) The position of elementary principal is accorded the weight of 1.3 personnel units.  (Tr. 79).

(f) By eliminating the position of elementary principal, the district could use state funds which had been used for the principal's salary to compensate personnel who were paid entirely out of local funds during the 1982-83 school year.  (Tr. 77, 97-99).

(g) The total savings to the district from eliminating the position of elementary principal would be approximately $17,000.  (Tr. 99).

(h) One principal would be sufficient to supervise both the district's elementary school and high school, which, combined, had approximately 460 students.  (Tr. 46-50).

(i) The 1982-83 high school principal was competent to serve as principal of both the high school and elementary school, with the assistance of a "head teacher" at the elementary school (i.e., a classroom teacher who assists the principal as a "part-time administrator").  (Tr. 51-52).

(j) In all, four positions in the district had been recommended for elimination for the 1983-84 school year.  (Tr. 6-7, 53).

4. School District Policy No. 416.0 reads, in pertinent part, as follows:
a. Reasons for nonrenewal shall include:

*


*


*

8. Reduction in force or a change in programs requiring an alteration in staffing.

(Board Ex. 4).

5. Following the hearing, the Board of Trustees voted to nonrenew Petitioner's contract and to eliminate the position of elementary school principal for the 1983-84 school year.  (Tr. 107-08).

Discussion

Petitioner's first contention is that District Policy No. 416.0, on which his nonrenewal was founded, is "insufficient on its face to sustain the nonrenewal of his contract and is a violation of §21.203 of the Texas Education Code, and his rights thereunder." (Bill of Particulars, par. IX).

Section 21.203(b) of the TCNA reads as follows: The board of trustees of each school district shall establish policies consistent with this subchapter which shall establish reasons for nonrenewal.

The Commissioner has held that there are reasons which may not be used as the basis for a nonrenewal.  In Seifert v. Lingleville ISD, Docket No. 174-R1a-782 (January 1983), for example, the Commissioner determined that a teacher could not be nonrenewed because of a "community feeling" that the teacher was incompetent.  However, in general, the school district is free to establish whatever reasons it wishes as bases for nonrenewal, provided its reasons concern legitimate interests of the school district and are not arbitrary, capricious, or unlawful.  See §21.207(a) of the TCNA.  On its face, the pertinent part of Policy No. 416.0, set forth in Finding of Fact No. 4, does concern a legitimate interest of the district; although it could be applied in an arbitrary, capricious, or unlawful manner, it possesses none of those characteristics as written.  It is, therefore, a valid policy.

Petitioner next argues that Policy 416.0 is

inconsistent with the only other provision of the Texas Education Code which speaks to the issue of a reduction in force, i.e. 13.110(6), which requires a necessary reduction of personnel, and is therefore vague and indefinite and a violation of his right to due process of law as required by the Fourteenth (14th) Amendment to the Constitution of the United States, and applicable provision [sic] of the Constitution of the State of Texas.

(Bill of Particulars, par. X).  (Emphasis Petitioner's).

Section 13.110(6) of the Texas Education Code (Vernon 1972) concerns the release at the end of any school year of teachers serving under "continuing contracts." This section is not applicable to districts which have not adopted the continuing contract provisions of the Code (i.e., §§13.101 - .116).  In his Petition for Review (Bill of Particulars, par. II), Petitioner states that the school district "contends that it is not a continuing contract school district, and therefore is bound by the provisions of Subchapter G, Chapter 21, of the Texas Education Code." At no time has Petitioner refuted this contention by alleging that the school district has adopted the continuing contract provisions of the Code; therefore, §13.110(6) is simply inapplicable to the present case.

In his brief, Petitioner asserts further that, pursuant to the very words of Policy No. 416.0, a reduction in force must be "necessary" to be valid.  Petitioner reasons that

[i]t may be safely said that any `reduction in force' requires an `alteration of staffing.' [Emphasis Petitioners].  If this interpretation be correct then, Board Policy No. 416.0 should be read as follows, for our purposes here:

"8 Reduction in force . . . . requiring an alteration of staffing." [Emphasis Petitioner's].

Even read as Petitioner suggests, however, the policy does not require that the reduction in force be necessary - - rather, it requires that an "alteration of staffing" be necessary as the result of the reduction in force.  In other words, a nonrenewal may be valid even if a reduction in force is not absolutely "necessary," provided there is a rational basis for the reduction in force and provided that the reduction in force necessarily requires the nonrenewal of one or more paticular employees.  Cf. Strauch v. Aquilla ISD, Docket No. 189-R1a-782 (Decision of the Commissioner, August 1983), in which the teacher's nonrenewal due to the elimination of the district's migrant program was reversed because an "alteration in staffing" was not shown to be necessary, inasmuch as other positions in the district, for which that teacher was certified, were vacant, and the district articulated no reason for refusing to offer her one of those positions.

This construction of the district's policy is consistent with the TCNA.  Whereas a reduction in force is required to be "necessary" in §13.110(6) of the Texas Education Code, because the continuing contract teacher has a significant property interest in being employed indefinitely, nothing in the TCNA suggests that its purpose was to make it difficult for the local school district to refrain from reemploying a teacher (or administrator) whose services are no longer required by the district when such a teacher's contract expires by its own terms.  Rather, the TCNA was enacted in order to require local school boards to engage in good decision making practices to ensure that decisions concerning the continued employment of teachers without continuing contracts would be made on a rational basis.  See Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, p. 10 (Decision of the Commissioner, April 1983).  In the present case, even if the school district could have worked Petitioner's salary into its 1983-84 budget, it nevertheless had a rational basis (i.e., cutting expenses) for eliminating the elementary school principalship.  An alteration in staffing was necessitated by the elimination of that position, because there were two principals employed by the district during 1982-83, only one principal's position was available for the 1983-84 school year, and neither principal had expressed a desire to leave the district voluntarily.  Under these circumstances, the school district's decision concerning which employee to renew and which to nonrenew should not be disturbed as long as (1) the district had a rational basis for its decision and (2) the decision was not made for the wrong reason - - e.g., because of the nonrenewed teacher's sex, race, age, religion, national origin, participation in a constutitionally protected activity, etc.  Petitioner has not alleged that the decision to nonrenew his contract and to retain the high school principal was in any way suspect.

Finally, Petitioner attacks the sufficiency of the evidence at the local hearing, as follows:

The witness Dorman conceded at page 63, line 18 of Volume I of the Transcript, that a "delinquent" attorney could be hired to attempt to collect the taxes due Respondent.  The net result of his testimony is that:

1. The "Peveto" Tax Bill was passed.

2. As a result the timber interests were claiming their lawful exemptions.

3. The resultant burden would be shifted to the homeowners.

4. Rather than do so, or pursue other reasonable alternatives, the Respondent decided to reduce force.

All of the above are political considerations.  This Petitioner should not be required to sacrifice his job because of same.  "Necessary" means that all other reasonable alternatives have been exhausted or at least attempted, in this context.  Judged by such standards the evidence of a necessary reduction in force is, either totally absent, or lacking in probative value, thereby deficient.

The evidence set forth in Finding of Fact No. 3 is sufficient to support the school district's decision to eliminate the position of elementary school principal.  As noted previously, a reduction in the number of personnel units does not have to be necessary in order to make a "nonrenewal" (as opposed to the "termination" of a continuing contract) valid pursuant to that reduction, as long as the reduction is effected in good faith and is not shown to be for the purpose of denying the nonrenewed employee any rights, such as those afforded by the U. S. Constitution or the TCNA.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's Policy No. 416.0 is consistent with the Term Contract Nonrenewal Act.

2. Section 13.110(6) is not applicable in any manner to teachers or administrators employed pursuant to their contracts.

3. A term contract district must have a rational basis for a reduction in force which results in the nonrenewal of nonprobationary teachers, but the reduction in force does not have to be a matter of absolute necessity.

4. There was substantial evidence introduced at the local hearing to support a finding that the school district had a rational basis for the challenged reduction in force.

5. No issues have been raised concerning the good faith of the Board of Trustees in deciding to effect a reduction in force and in selecting whose contract to nonrenew pursuant to the reduction.

6. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  6th  day of  March  , 1984.

_______________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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