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DECISION OF THE COMMISSIONER
Statement of the Case
Marylinn Newton and Yvonne Donaldson, Petitioners, bring separate appeals concerning the policy of the Board of Trustees of Irving Independent School District, Respondent, which guided the district's career ladder selections.

Respondent filed an Answer which included a motion to dismiss for failing to set forth facts which would support a decision in favor of Petitioner.  On April 11, 1986, a conference was held by telephone between Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education, Truman W.  Dean of Houston, Texas, Attorney for Petitioners, and James W.  Deatherage of Irving, Texas, Attorney for Respondent.  On May 1, 1986, Petitioner filed a Brief on Respondent's Motion to Dismiss.  Respondent filed its Memorandum in Support of its Motion to Dismiss and a Reply to Petitioner's Brief on Motion to Dismiss on May 7, 1986.

On May 20, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeals be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to the Proposal for Decision on May 29, 1986.  No reply to the Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the the following Findings of Fact:

1.  Petitioner Donaldson's Petition for Review reads, in pertinent part, as follows:

5. Respondent informed Petitioner in June 1985 that she was not placed on career ladder level II for the 1984-85 school year.

6. Petitioner filed a grievance on July 26, 1985 challenging Respondent's Board of Trustees' policy concerning the career ladder selection criteria.  Petitioner specifically challenged Respondent's use of attendance as a criteria in violation of Tex.  Educ.  Code Section 16.057(c) and 19 Tex.  Admin.  Code Section 149.71(d).

7. Respondent's Director of Personnel denied Petitioner's grievance on July 31, 1985 for failure to meet the timelines prescribed by Respondent's career ladder appeals' procedures.  Petitioner then appealed to the superintendent of IISD.

8. The superintendent granted Petitioner a hearing on August 22, 1985 to present her grievance.  The superintendent then denied Petitioner's grievance on the grounds that it was filed as a grievance rather than a career ladder appeal; that it was not timely filed; and that attendance was a lawful and valid criteria to utilize in making career ladder selections.

9. Petitioner then appealed to Respondent's board of trustees and presented her grievance on November 18, 1985.  Respondent's board denied Petitioner's grievance for the reasons set forth in Paragraph eight (8) above.

10. Respondent's career ladder policy, as adopted by the board of trustees, defines exceeding expectations for career ladder selections by comparing a teacher's total annual performance points to the arithmetic mean of the teacher's school.  The teacher's total annual points must exceed the arithmetic mean by at least two (2) points.  Respondent calculated total annual performance from points received in twelve (12) major performance areas on a summative evaluation form and from points related to a teacher's attendance record.  A copy of Respondent's local career ladder policy is attached hereto and incorporated herein as Exhibit A.

11. Petitioner received forty-eight (48) points on her summative evaluation.  Respondent deducted one (1) point on her summative evaluation due to absences so that Petitioner's total annual performance points totaled forty-seven (47).

12. The arithmetic mean for Petitioner's school was forty-six (46) points.  Petitioner met all criteria for placement on the career ladder except that her total annual score did not exceed the mean for her school by two (2) points.  Petitioner would have exceeded the mean by two (2) points but for Respondent's policy allowing attendance to be considered in career ladder placement.

13. Petitioner's complaint concerns the Respondent's board's policy which guided career ladder selections, and not the committee's decisions regarding placement.  As such, Petitioner's claim was properly filed as a grievance and not a career ladder appeal of the selection committee's results.

14. Respondent erred in concluding that Petitioner's grievance must be denied for failure to meet the timelines, as Petitioner advanced reasons sufficient to establish good cause for failure to meet those deadlines.

* * *

17. Texas Educ.  Code Section 13.308 sets forth the requirements for level two of the career ladder.  Texas Educ.  Code Section 16.047(c) and 19 Tex.  Admin.  Code Section 149.71(e) allow districts to adopt stricter local criteria that are performance related.  Respondent's use of attendance as a stricter local criteria violates these sections by evaluating teachers on their health, rather than their performance in the classroom.  Respondent's use of attendance to deny Petitioner placement on the career ladder violates the Texas Education Code Sections 13.301 et seq.  and as such, Respondent's actions are arbitrary, capricious, and in bad faith.

2.  Petitioner Newton's Petition for Review is, in part, substantially identical to paragraphs 5 - 10 of Petitioner Donaldson's Petition for Review.  Petitioner Newton, however, does not complain of the district's use of attendance as a factor in the career ladder placement process; instead, her claim concerning the district's policy is, in pertinent part, as follows:

10. Petitioner received forty-four (44) points on her summative evaluation.  Respondent added one (1) point from Petitioner's evaluation for attendance so that Petitioner's total annual performance points totaled forty-five (45).

11. The arithmetic mean for Petitioner's school, Sam Houston Jr.  High, was forty-six (46) points, a mean higher than all other secondary schools in IISD except MacArthur High.  A copy of the arithmetic mean by school is attached hereto and incorporated herein as Exhibit B.

12. Petitioner's complaint concerns the Respondent's board's policy which guided career ladder selections, and not the committee's decisions regarding placement.  As such, Petitioner's claim was properly filed as a grievance and not a career ladder appeal of the selection committee's results.

13. Respondent concluded that Petitioner's grievance was untimely because Petitioner filed within ten (10) days after Respondent's policies were relied on to deny her placement on career ladder, rather than within ten (10) days after Respondent issued the policies.  Respondent erred in this conclusion as Petitioner has the right to grieve a policy within ten (10) days after it affects her wages, hours, or conditions of work.

14. Respondent's career ladder policy measures teachers' performance against the other teachers in their school rather than against all other teachers in the district.  Petitioner received forty-five (45) points on her total annual performance score and would have been placed on career ladder had she been assigned to five of Respondent's nine secondary schools.  As a result of Respondent's policies, teachers with fewer total annual performance points than Petitioner were placed on the ladder.  Respondent's policies penalize Petitioner because she is assigned to a campus with a greater number of high performing teachers.

Discussion

Petitioners specifically allege in their Petitions for Review that they are not appealing their placement on the career ladder for the 1984-85 school year.  Their placement, therefore, is final, and there is no effective relief that the State Commissioner of Education can grant Petitioners even if their challenges to the policy used by the school district in determining 1984-85 career ladder selections is meritorious.  The challenges to the district's 1984-85 policy will, therefore, not be addressed.

Petitioners, in their brief, also discuss their right to present grievances concerning "conditions of work" pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).  They both were, however, according to their own allegations, allowed to present their grievances to the superintendent and the Board of Trustees.  They have, therefore, stated no claim in relation to art.  5154c, §6.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners have not appealed their placement on the career ladder for the 1984-85 school year.  Their placement is, therefore, final, and they can be granted no effective relief on the basis of any finding that the Irving Independent School District's policy concerning career ladder placement for the 1984-85 school year was defective in any manner.

2.  Petitioners have failed to allege facts which, if true, would reasonably support a conclusion that their right to present grievances pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971) has, in some way been infringed.

3.  Petitioners' appeals should be DISMISSED pursuant to 19 Tex.  Admin.  Code §157.22 for (a) failing to state a cause of action upon which relief may be granted in connection with their challenge to the district's policy concerning placement on the career ladder for the 1984-85 school year, and (b) failing to set forth facts in their pleadings which would support a decision in their favor in connection with their claim that art.  5154c, §6 entitles them to present their grievances concerning the district's 1984-85 career ladder policy.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeals be, and are hereby, DISMISSED.

SIGNED AND ENTERED this 3rd day of November, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioners' Motion for Rehearing in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 19th day of January, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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