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Statement of the Case
Olivia Ginther, Petitioner, brings this appeal, pursuant to Tex.  Educ.  Code Ann.  §11.13(a) (Vernon 1972), from an action of the Harlingen Consolidated Independent School District (HCISD), Respondent, refusing to consider Petitioner's application for placement on Level Two of the Career Ladder.  Mark W.  Robinett is the Hearing Officer appointed by the State Commissioner of Education for the purpose of drafting a Proposal for Decision.  Petitioner represented herself at the hearing before the local Board of Trustees; on appeal she is represented by William T.  Deane, Attorney at Law, Harlingen, Texas.  Respondent is represented by its Superintendent, T.  Carl McMillan.

On January 23, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that Respondent established reasonable procedures for the selection of teachers to be placed on level two of the career ladder.  These procedures included a requirement that any teacher seeking level two placement who had been employed by another district have in his or her personnel file any evaluation made by the employing district in 1981-82 or 1982-83.  Any teacher could inspect his or her personnel file to determine whether or not all required documents were included in the file.

2.  It is undisputed that Respondent set a deadline of April 30, 1985 for submission of career ladder placement applications and required documents.  Petitioner timely submitted an application and required documents with the exception of her 1981-82 evaluation by the Brownsville Independent School District.  Petitioner erroneously believed this evaluation was already in her personnel file.  She did not inspect her personnel file to determine its contents.  (See Pet.  Rev., pars.  2-4).

3.  It is undisputed that, by letter dated May 22, 1985, Respondent's elementary career ladder committee notified Petitioner that she did not qualify for level two.  The reason given was that the 1981-82 evaluation was unavailable for consideration.  (See Pet.  Rev., Ex.  A).

4.  It is undisputed that, after May 22, 1985, Petitioner obtained and submitted the missing evaluation.  The elementary career ladder committee reconsidered Petitioner's application and file.  By letter dated June 7, 1985, the committee notified Petitioner that she would not be placed on level two because the 1981-82 evaluation was received after the April 30, 1985 deadline.  (See Pet.  Rev., pars.  6, 8, Ex.  B).

5.  Petitioner appealed the committee's decision to the Board of Trustees.  At a meeting on July 2, 1985, the Board of Trustees denied Petitioner's appeal.

6.  At the same July 2, 1985 meeting, the Board of Trustees heard the career ladder appeal of Robert S.  Zamarippa.  At that hearing, it was undisputed that Mr.  Zamarippa had timely submitted an application for level two placement, but that Mr.  Zamarippa's principal had returned this application to him with instructions to replace a check mark in one response with a number.  The career ladder committee did not have Mr.  Zamarippa's application and therefore did not consider him.  At the hearing, Mr.  Zamarippa contended that the Committee did not have his application because it was lost by the administration.  He claimed that he had made the requested change and returned the application to his principal a day or two after he had first submitted it, still before the April 30, 1985 deadline.  The administration produced an affidavit from the principal declaring that he recalled receiving Mr.  Zamarippa's application and returning it to Mr.  Zamarippa.  The affidavit does not mention Mr.  Zamarippa turning the application in a second time.  (Pet's Memorandum in Support of Appeal, Ex.  A).  The Board of Trustees voted to grant Mr.  Zamarippa's appeal and to direct the Career Ladder Committee to consider his application.

Discussion
Tex.  Educ.  Code Ann.  §13.319 (Vernon 1972) provides that a district's decision concerning career ladder placement "is final and is subject to appeal only if the decision of the district was arbitrary and capricious or made in bad faith."

In her Petition for Review, Petitioner makes three alternative arguments attacking Respondent's decision on her career ladder placement.  First, she contends that the elementary career ladder committee's decision was arbitrary and capricious in that the committee refused to consider her application because of a minor ommission.  This contention is without merit.  Petitioner admits that, as of the April 30, 1985 deadline, her application and personnel folder did not include her 1981-82 evaluation from Brownsville ISD.  The Career Ladder Act places great emphasis on teacher performance as a criterion for Career Ladder placement.  Tex.  Educ.  Code Ann.  §§13.301 - .323.  Thus, the Committee could have reasonably concluded that the absence of a required evaluation was not a minor ommission.

Second, Petitioner contends that the committee acted in bad faith when it decided not to consider the merits of her application after allowing her to file the 1981-82 evaluation late.  The Committee may well have raised and then dashed Petitioner's hopes by accumulating information before deciding not to consider it.  However, this method of proceeding does not even raise the issue of "bad faith."

The term "bad faith" has been discussed by the courts in a number of different contexts.  Perhaps the best general statement concerning "bad faith," which reflects what virtually all of the cases suggest, is found in King v.  Swanson, 291 S.W.2d 773, 775 (Tex.  Civ.  App.  - - Eastland 1956, no writ), where the court writes, "Something more than a mere mistake of judgment is necessary to establish bad faith.  Bad faith is not imputable if honest intention or freedom of unworthy motives characterizes the exercise of discretion." In the present case, the facts alleged by Petitioner fail to suggest that the career ladder committee or board of trustees had any unworthy motive in refusing to consider Petitioner's latefiled evaluations.

Finally, Petitioner argues that the Board of Trustees' decision was arbitrary and capricious because there is no distinction between her appeal and that of Robert S.  Zamarippa.  This argument is also without merit.  Petitioner admits that, as of the April 30, 1985 deadline, her application and personnel file did not contain a required evaluation.  The career ladder committee determined that this deficiency barred consideration of her application.  Mr.  Zamarippa, on the other hand, claimed that he had turned his application in on time, that his principal returned it to him with instructions to make a change, that he made the change and turned the application in again before the deadline, and that it was then lost by the administration.  The Board of Trustees could have determined either that Mr.  Zamarippa's second application was lost by the administration or that the first was erroneously returned by the principal.  Either way, the error redressed was an error by the administration.  A request to redress an error by the administration is obviously different from Petitioner's request that her own mistake in failing to include her evaluation with her application be disregarded.  The Board's actions were, therefore, reasonable and not arbitrary and capricious.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Harlingen Consolidated Independent School District Board of Trustees denying Petitioner's career ladder appeal was not arbitrary, capricious, or made in bad faith.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 17th day of September, 1986.

___________________________

W.  N.  KIRBY
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The complaint which culminated in the referenced matter was withdrawn as evidenced by James Salmon's letter of November 20, 1985; attached hereto.

No file was ever started in this office.

/ach

November 20, 1985

Certified Mail

Mr.  William R.  Strater

1306 Willard Street

Houston, Texas 77006

Dear Mr.  Strater:

This office is in receipt of a letter from Mr.  Jeffrey Horne of the law firm of Bracewell & Patterson, dated November 11, 1985, in which he indicates that you wish to withdraw your complaint against Ms.  Rebecca Cazares currently pending before the Teachers' Professional Practices Commission of Texas.

Section .026 from the commission's Rules of Procedure for Hearing Complaints Before the Teachers' Professional Practices Commission of Texas states:

A complaint may be withdrawn at the discretion of the Commission at any time prior to the hearing provided (1) the complainant shall submit to the Chairperson, through the Director, a request in writing that the complaint be withdrawn without further action being taken by the Commission; and (2) the request is signed by all the complainants who signed the original complaint; and (3) the respondent consents to the withdrawal.  The Chairperson will assure that withdrawal conditions have been met prior to a decision.  The Chairperson, through the Director, will notify the Commissioner and all affected parties of the decision.

In order for the complaint to be officially withdrawn, I need to receive the request from you as specified in .026 of the Rules.  As soon as I receive the request I will process it.

Thank you very much for your cooperation.

Sincerely yours,

_______________________

James A.  Salmon, Director

Teachers' Professional Practices

  Commission of Texas

cc: Jeffrey Horne
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