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Statement of the Case
Stanley Benham, Petitioner, brings this appeal from an action of the Board of Trustees of the Menard Independent School District (MISD), Respondent, nonrenewing Petitioner's term contract of employment.  The appeal was heard on August 18, 1981, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Ms.  Susan Dasher, Attorney at Law, Austin, Texas.  Respondent was represented by Mr.  Craig Porter, Attorney at Law, San Angelo, Texas.

On January 20, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

The Appeal
Petitioner's Allegations:
Petitioner alleges that the decision to nonrenew his contract of employment was improperly motivated by Petitioner's exercise of constitutionally protected academic freedom and speech.

The Evidence:
At all times relevant to this dispute, Petitioner was employed by Respondent as a classroom teacher and head football coach pursuant to a written contract of employment for a one-year term ending with the close of the 1980-81 school year.  (See Resp.  Ex.  1).  Following notice and hearing, on June 9, 1981, Respondent's Board of Trustees formally acted to nonrenew Petitioner's employment with MISD.

In the Fall of 1980, while engaged in coaching a football game between Respondent's high school and a team representing Wall, Texas, Petitioner was approached by Mr.  Bill Royal, the president of Respondent's Board of Trustees.  Royal demanded of Petitioner an explanation of why Royal's son, a member of Respondent's team, had not been allowed to suit out for the game.  Petitioner responded that the younger Royal was ineligible to suit out because he had missed several workouts earlier in the week.  Royal was unsatisfied with Petitioner's explanation and became quite angry.  Approximately thirty minutes later, Royal approached Petitioner again and continued the argument.  The discussion ended with Royal advising Petitioner that Royal would remember the incident when Petitioner's contract was considered for renewal.  (Tr.  4, 26, 97-100, 105-06).

Immediately after the game, Royal approached Mr.  Vernon E.  Turner, Respondent's superintendent, and advised Turner that he had had words with Petitioner.  Although the incident was not discussed in detail, Royal expressed regret for his actions and for allowing his personal feelings to intrude upon his official capacity.  (Tr.  100-02).  Royal also expressed remorse for his behavior on at least one subsequent occasion to another member of Respondent's Board of Trustees.  (Tr.  123).

Including Royal, a total of six of Respondent's trustees testified in this appeal.  The testimony indicated that their action was taken upon the bare recommendation of Respondent's administration and that no reasons were given or discussed for the recommended nonrenewal of Petitioner's employment.  Although the trustees indicated that they were aware of the altercation between Petitioner and Royal, each testified that the incident was considered insignificant and that it played no part in the decision to nonrenew Petitioner.  There was no evidence adduced that Royal had campaigned among the other trustees for Petitioner's nonrenewal.  To the contrary, Royal abstained in the vote on Petitioner's nonrenewal.  (Tr.  103-05, 115-16, 122-26, 130-31).  Petitioner testified that he never inquired of Respondent's trustees as to the reasons underlying his nonrenewal and that he only assumed that Royal had orchestrated the action in retaliation for Petitioner's handling of Royal's son.  (Tr.  27).  Nevertheless, Petitioner insists that his decision to penalize Royal's son was an exercise of constitutionally protected academic freedom which motivated Respondent's Board of Trustees to nonrenew his contract of employment.

In addition, during the course of Petitioner's employment, Petitioner had undertaken to gather information from neighboring school districts regarding teaching conditions and employees' salaries.  Petitioner intended to use this information in an attempt to influence Respondent's Board of Trustees and administration in improving local working conditions and salaries.  Petitioner testified that his principal, Mr.  Bobby Ed Miller, had indicated that he would recommend Petitioner for renewal only if Petitioner ceased such inquiries.  (Tr.  5-6).  Miller testified that he had never discouraged Petitioner's inquiries and flatly denied ever issuing such threats to Petitioner.  In response to Petitioner's charge, evidence was adduced that Respondent's administration had provided Petitioner with the necessary forms with which to make his inquiries.  (Tr.  58-59).

Discussion:

Petitioner, being employed pursuant to a term contract, had no property interest in or reasonable expectation of continued employment and may prevail in this appeal only if he establishes that Respondent's action was motivated by the exercise of constitutionally protected rights.  Mt.  Healthy City School District Board of Education v.  Doyle, 429 U.S.  273, 97 Sup.  Ct.  568 (1977); Hix v.  Tuloso-Midway Independent School District, 489 S.W.2d 706, 711 (Tex.  Civ.  App.  - - Corpus Christi 1972, writ ref'd n.r.e.).

While it is uncontroverted that Royal threatened Petitioner with nonrenewal, it is equally clear that Royal never followed through on his threat.  To the contrary, the evidence indicates that the statement was made in the heat of passion and that Royal was immediately repentant.  Moreover, the evidence indicates that Royal did not subsequently act so as to influence the votes of the remaining trustees and that he declined to participate in the vote for Petitioner's nonrenewal.

As for Miller's alleged threats regarding Petitioner's information gathering efforts, we have only Petitioner's uncorroborated and contested testimony that the events occurred.  There is no basis for lending less credibility to Miller's denial than to Petitioner's assertions.  The allegation is, therefore, unproven.

Petitioner has failed to discharge his burden of showing that his conduct was constitutionally protected and that it was a motivating factor in the Board's decision not to rehire him.  Such failure is dispositive of this appeal and renders it unnecessary to examine the reasons articulated by Respondent for Petitioner's nonrenewal.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by Respondent pursuant to a written contract of employment for a term of one year ending with the close of the 1980-81 school year.

2.  The evidence adduced fails to establish that Respondent's decision to nonrenew Petitioner's employment contract was motivated by Petitioner's exercise of constitutionally protected rights.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner has failed to adduce evidence that would establish a property interest in his employment with Respondent or a reasonable expectation of reemployment.

2.  Petitioner has failed to adduce evidence that would establish that Respondent's nonrenewal of Petitioner's employment contract was in violation of Petitioner's constitutionally protected rights.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideratin of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 22nd day of March, 1983.

___________________________

RAYMON L.  BYNUM
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