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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner, Dionicio Trevino, by next friend Lazaro and Angelica Cavazos, brings this appeal from an action of the Weslaco Independent School District (WISD) Board of Trustees, denying him free admission to WISD on the basis that he is not a resident of that district.  A prehearing conference was held on July 18, 1985, before Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education.  At that conference, the parties stated their respective positions on record in lieu of filing a Petition for Review and Answer and stipulated to the pertinent facts.  No formal evidentiary hearing on the merits was held.

Petitioner is represented by Edward J.  Tuddenham, Attorney at Law, Hereford Texas.  Respondent is represented by Robert L.  Galligan, Attorney at Law, Weslaco, Texas.

On September 30, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that this appeal be remanded to the Weslaco Independent School District Board of Trustees to determine if Petitioner intends to remain in the district indefinitely or if he had any other reason for being in the district other than to attend school.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent and Petitioner filed Exceptions to the Proposal for Decision on October 24 and 25, 1985, respectively.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is uncontested that Petitioner is a citizen of the United States, born on May 3, 1969 in Rio Hondo, Texas.  (See J-2).

2.  It is uncontested that Petitioner's parents reside in and are citizens of Mexico.

3.  It is uncontested that on September 12, 1983, Petitioner applied for admission in WISD.  He was living with Lazaro Cavazos at the time he made application.  Mr.  Cavazos resides within the boundaries of WISD.

4.  It is uncontested that Lazaro Cavazos is not Petitioner's parent, guardian or other person having lawful control of him under an order of a court.

5.  It is uncontested that a hearing was held before the designated representative of the Superintendent of Schools on September 29, 1983.  Petitioner's application was denied as a result of that hearing.

6.  It is uncontested that Petitioner was denied free admission by the Superintendent for the following reasons:

1. At the time of request for enrollment and hearing, the parents Mr.  & Mrs.  Dionicio Trevino, Sr., were not residents of the Weslaco Independent School District.

2. The Cavazos family, who resides within the Weslaco Independent School District, did not provide any legal documentation issued through court order that shows Mr.  & Mrs.  Cavazos as the legal guardian for Dionicio Trevino, Jr.

3. There was no evidence to show that Dionicio Trevino, Jr.  had been residing with the Cavazos family indefinitely prior to the beginning of school in August 1983.

4. Testimony was heard to the fact that Dionicio Trevino, Jr.  is a United States citizen and that he was denied an education in Mexico because he is a United States citizen, so the purpose he came to live with the Cavazos family is to attend school since the parents could not afford the money to pay tuition in Mexico.

(See Weslaco Joint Ex.  2, p.  2).

7.  It is uncontested that on October 24, 1983, an additional hearing was held before the Board of Trustees of WISD.  Petitioner's application for admission was again denied.

8.  At the hearing before the Board of Trustees on October 24, 1983, the following evidence was adduced:

1. Petitioner was living in Weslaco with Mr.  Lazaro Cavazos.  (See Weslaco J-4, p.  7).

2. Mr.  Cavazos is not related to Petitioner.  (See Weslaco J-4, p.  7).

3. Petitioner moved in with Mr.  Cavazos in August 1983.  (See Weslaco J-4, p.  7).

4. Petitioner had stayed with Mr.  Cavazos before for two or three days at a time, three or four times a year for the past five to six years.  (See Weslaco J-4, pp.  7-8).

5. Petitioner's father testified that Petitioner was living with Mr.  Cavazos so that the child would not be a burden to the Trevino family which had five other children and so that Petitioner, who is a U.S.  citizen, could live in Weslaco and become accustomed to this country's ideas.  (See Weslaco J-4, p.  8).

6. When asked if one of the reasons Petitioner was in Weslaco was to study in the United States, the child's father responded "It's not the only reason." (See Weslaco J-4, p.  9).

7. Petitioner had attended school in Mexico for six years.  He last attended school in Mexico in 1982.  (See Weslaco J-4, p.  10).

8. Petitioner's father had attempted to enroll Petitioner in school in Mexico for the 1983-84 school year, but was denied admission.  (J-4, p.  10).

9. Petitioner's father testified that he was told by Mexican school officials that Petitioner would have to renounce his American citizenship in order to be admitted.

10. Petitioner's father testified that he first talked with Mr.  Cavazos about taking his son to live with him over a year earlier.  (J-4, p.  11).

11. Petitioner's father testified that he intends to move his family to the United States.  (J-4, p.  13).

12. Petitioner's father testified that he did not intend for Petitioner to ever move back to Mexico.  (J-4, p.  14).

13. Petitioner's father stated that Mr.  Lazaro Cavazos was supporting Petitioner.  (J-4, p.  14).

14. When questioned about the reasons for seeking admission given on Petitioner's application to WISD, Petitioner's father stated that the child's inability to attend school in Mexico was not the only nor the most important reason for Petitioner to be in Weslaco.  (J-4, pp.  19, 20).

15. Mr.  Lazaro Cavazos testified that when Petitioner was brought to live with him, some 2-1/2 months earlier, the boy's father indicated that the child would stay 4-5 months or maybe a year, until the father could get money together to bring the whole family to the United States.  (See J-4, p.  26).

16. Mr.  Cavazos testified that he was willing to keep the boy in his home indefinitely, to take responsibility for the boy, and to support the child.  (J-4, p.  26).

17. Mr.  Cavazos also stated that Petitioner returned to his parents' home in Mexico on the weekends.  (J-4, pp.  27, 28).

18. Mr.  Cavazos testified that he went with Petitioner to register him in WISD and told officials there that Petitioner was staying with him so that Petitioner could go to school in WISD.  (J-4, p.  27).

19. When asked by counsel for Respondent if the reason Petitioner was staying with him was so the boy could go to school, Mr.  Cavazos answered affirmatively.  (J-4, p.  28).

9.  It is uncontested that Petitioner was denied free admission by the Board for the following reasons:

1. The parents reside in Rio Bravo, Mexico.  They reside outside of the Weslaco Independent School District.

2. Mr.  Lazaro Cavazos, the person with whom the child was placed, does not have lawful control of the child under an order of a court.

3. It was found that the primary purpose for the child's presence within the Weslaco Independent School District was for the purpose of attending the public free schools.

Discussion
In order for Petitioner to attend school in Weslaco ISD on a tuition-free basis, he must establish that he is a resident of the district.  Section 21.031(d) of the Education Code sets forth the standard for determining residency when a child under the age of 18 is not residing with his parent, guardian or other person with lawful control.  The statute provides:

In order for a person under the age of 18 years to establish a residence for the purpose of attending the public free schools separate and apart from his parent, legal guardian, or other person having lawful control of him under an order of the court, it must be established that his presence in the school district is not for the primary purpose of attending the public free schools.  The board of trustees shall be responsible for determining whether an applicant for admission is a resident of the school district for the purpose of attending the public schools and may adopt reasonable guidelines for making a determination as necessary to protect the best interest of students.

Tex.  Educ.  Code Section 21.031(d) (Vernon Supp.  1987).

The United States Supreme Court held that Section 21.031(d) was a bona fide residency requirement which requires a school district to permit a child to attend school tuition-free if he has a bona fide intention to remain in the school district indefinitely.  Martinez v.  Bynum, 461 U.S.  321, 103 S.Ct.  1838, 75 L.Ed.2d 879 (1983).  However, as the Court noted, the Texas residency statute is less restrictive than this traditional residency definition in that individuals who do not intend to remain indefinitely, such as those who plan to stay for a short, specific time may attend school so long as they are not present for the primary or sole purpose of attending school.  Id., at 1845.

If a child's presence in the district is for the primary purpose of attending school there, then the child has not demonstrated a bona fide intention to remain in the district indefinitely.  Such is the case here.  Petitioner moved in with Mr.  Cavazos a short time before the beginning of school and had only stayed with Mr.  Cavazos for a few days at a time in the past several years.  Petitioner had attended school in Mexico for the last six years; however, when Petitioner's father attempted to enroll him in Mexico during the school year in question, he was told that his son would have to renounce his American citizenship before he could be admitted.  Petitioner's father even attested to this fact in Petitioner's application for admission to Weslaco schools.

Clearly, Petitioner would not be living with Mr.  Cavazos in Weslaco but for his being denied admission to a school in Mexico.  The determination should be made as to whether any other significant (as opposed to trivial) reason exists for the student's presence in the district, and whether that was an influencing factor in the student's decision to reside in the district (i.e., the student would not be present in the district but for that reason.).  As noted in Jose Moreno, et al.  v.  Harlingen CISD, Docket No.  002-R8-984 (Comm'r Educ., Nov.  1984), the assertion of the Petitioner's bona fide intention to remain in the district indefinitely raises a fact question for the Board of Trustees, who may believe the witnesses or reject the testimony.

In this case, the father of the Petitioner stated his intention that the child never return to Mexico to live.  The Board of Trustees also heard evidence that Petitioner could not attend school in Mexico and thus had come to Weslaco to live.  Section 21.031(d) requires the Board to make a factual determination in each case as to a student's purpose for being in the district.  As noted in Tex.  Atty.  Gen.  Op.  No.  H-63 (1973), "the school official charged in the first place with responsibility for the decision will have to weigh all the facts and conclude that the residence is either bona fide or merely ostensible." The Board's determination is appealable to and reviewable by the Commissioner of Education.  If the Board simply failed to make the required factual inquiry, or if a student could establish that the Board's decision was not supported by credible evidence, then the Commissioner should reverse the Board's decision.  The Board here, unlike Moreno, had sufficient evidence to determine that Petitioner's primary purpose for being in the district was to attend school.  There is no need to remand this case to the Board to make a finding that Petitioner had a bona fide intent to remain indefinitely since Petitioner could not meet the less restrictive "primary purpose" test.

This approach has been in effect since at least 1905, when the Attorney General held:

If the children have merely an ostensible and not a substantial residence in the district, if they were sent to Rockdale for the sole purpose, or even for the main purpose, of participating in the advantages of the public schools in Rockdale, they are not entitled to free tuition.

But if they were sent to reside in Rockdale in good faith in order to give them suitable homes, with the intention on the part of the father, and of the persons in whose care he placed them, that the children should reside there permanently; if the educational advantages of a residence in Rockdale were merely incidental to their going there, and other considerations induced the father, in good faith, to select that place as their home, I think the children are residents of Rockdale within the meaning of the school law, and entitled to free tuition there, notwithstanding that the domicile of the father is elsewhere.

Op.  Atty.  Gen.  (To Honorable R.  B.  Cousins, November 4, 1905).

A 1939 opinion added:

While we recognize that a minor child may acquire a bona fide residence separate and apart from its parents within the contemplation of our school laws, we do not think that such bona fide residence is established by the mere physical presence of the minor in another district for the purpose of attending school.  School District No.  1, etc.  v.  School District (Sup.  Ct.  Mich.  1926), 211 N.W.  60; Yale v.  West Middle School District, 59 Conn.  4??9, 13 L.R.A.  161; Anno.  26 LRA 581.

Tex.  Atty.  Gen.  Op.  No.  0-586 (1939).  These opinions, as well as Tex.  Atty.  Gen Op.  No.  H-63 (1973) were cited by the U.S.  Supreme Court in Martinez, n.  2 at 1840.

Texas law requires the local Board of Trustees to determine the purpose for a child's presence in the district if the child is living apart from a parent, guardian, or other person having lawful control.  In the present case, the Board made the required factual inquiry, and determined that the child was present in the district for the primary purpose of attending school.  The evidence presented to the Commissioner supports the Board's determination.  Consequently, Petitioner's appeal should be DENIED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Under §21.031(d) of the Education Code, a child living apart from a parent, guardian, or other person having lawful control who is present in a district for the primary purpose of attending the district's public free schools is not entitled to a tuition-free education in that district.

2.  A child living apart from a parent, guardian, or other person having lawful control whose primary purpose for being present in the district is to attend the district's schools does not have a bona fide intention to remain in the district indefinitely and thus is not entitled to attend the public free schools of the district.

3.  The primary purpose of Petitioner's presence in the district is to attend the public free schools of Respondent district.

4.  Petitioner does not have a bona fide intention to remain in the district indefinitely.

5.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 24th day of September, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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