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DECISION OF THE COMMISSIONER
Statement of the Case
Lafair H.  Harget, Petitioner, brings this appeal from the action of the Board of Trustees of the Windham School System of the Texas Department of Corrections, Respondent, nonrenewing his contract of employment for the 1985-86 school year.

Petitioner is represented on appeal by Joe Silvas, Attorney at Law, Clute, Texas.  Respondents are represented by Tracey Whitley, Attorney at Law, Austin, Texas.  The Hearing Officer assigned by the State Commissioner of Education to issue a Proposal for Decision is Mark W.  Robinett.

On March 10, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, all of which are uncontested:

1.  At the time of his nonrenewal, Petitioner was serving under his second one-year term contract.  The Petitioner's contract for the 1984-85 school year includes the following provisions:

VII.

This contract may be nonrenewed in accordance with the policies of Windham School System.

* * *

IX.

Employee understands and agrees that this contract does not confer upon employee any expectation of continuing or continued employment subsequent to or after the period of employment set forth hereinabove in Paragraph I.  Employee understands that Windham School System and the Texas Department of Corrections employs no system of civil service or any system of tenure.  (Resp.  Ex.  A).

2.  The Windham School System's Policy for Term Contract Nonrenewal, No.  7.08-1, dated March 8, 1982, reads, in pertinent part, as follows:

PROBATIONARY STATUS
The Board may decide not to renew the contract of any employee serving a probationary period if in its judgment the best interests of the System will be served by such nonrenewal.  Perry v.  Sindermann, 92 S.Ct.  2694 (1972); Board of Regents of State College v.  Roth, 92 S.  Ct.  2701 (1972); Education Code 21.209.

The Board adopts the two-year probationary period provided in Education Code 21.209.  In the event the Board decides not to renew the employment of an employee serving a probationary period, it shall give the employee reasonable notice of its intention not to renew, prior to the end of the employment term fixed in the contract.  (Resp.  Ex.  B).

3.  On July 8, 1985, the Board of Trustees notified Petitioner that it had decided not to renew his term contract with the System and that Petitioner's employment would terminate at the end of the term of employment stated in his contract (i.e., August 31, 1985).  (Pet.  Ex.  C).

4.  Respondent's Board of Trustees did not give Petitioner any reasons for his nonrenewal, nor was Petitioner given a hearing.  (Resp.  Motion to Dismiss, p.  2).

Discussion
Probationary Policy
Petitioner asserts that he is not subject to §21.209 of the Education Code as a probationary teacher because the Board of Trustees of the Windham School System never adopted the statute in its entirety.  Petitioner alleges that, on March 8, 1982, Respondent adopted only the two-year probationary period provided in §21.209.  Furthermore, Petitioner alleges that by using the following underscored words in the Windham School System's Policy for Term Contract Nonrenewal, adopted on March 8, 1982, Respondent "tracks" the language of Texas Education Code, §13.103: "The Board may decide not to renew the contract of any employee serving a probationary period if in its judgment the best interest of the system will be served by such nonrenewal." Texas Education Code §13.103 reads as follows:

The Board of Trustees of any school district may terminate the employment of any teacher holding a probationary contract, if in their judgment the best interest of the school district will be served thereby; provided, that notice of intention to terminate the employment shall be given by the board of trustees to the teacher on or before April 1, preceding the end of the employment term fixed in the contract.  .  .

Petitioner's contention is that when a board employs a teacher under a probationary contract which "tracks" a statute (i.e., §13.103), the board has chosen to offer the teacher a probationary contract in terms of that statute and is bound thereby.  Petitioner cites Cummins v.  Board of Trustees of Eanes Independent School District, 468 S.W.2d 913 (Tex.  Civ.  App.  - - Austin 1971, no writ) for this proposition.  Petitioner asserts that, under §13.103, he would be entitled to notice of intention not to renew, reasons for his nonrenewal, and a hearing.

Respondent, on the other hand, contends that it has never adopted the probationary and continuing contract law as set forth in §13.101 - .117 of the Education Code and that Petitioner was a probationary employee within the meaning of §21.209, pursuant to policy 7.08-1, adopted by the Board of Trustees on March 8, 1982.  As Respondent points out in its Memorandum of Law, the Commissioner of Education in Steelman v.  Redwater ISD, No.  151-R1-581, p.  6 (Comm'r Educ., May 1972), interpreted Cummins as applying only in situations where the following conditions are met: (1) the school district policy "faithfully tracks" the language of Chapter 13 and, (2) there is no evidence that Respondent has not adopted Chapter 13.  Although some of the words in §13.103 are used in Respondent's probationary policy, it is far from a "faithful tracking" of the statute.  Furthermore, Petitioner does not allege that Respondent at any time affirmatively adopted Chapter 13 as its probationary policy; and the very existence of Policy 7.08-1 is persuasive evidence that the district intended the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985), to apply to its teachers' contracts rather than Chapter 13.

Finally, in construing the Windham School System's probationary policy of March 8, 1982, in Murray v.  Windham Schools, et al., No.  007-R1-984, p.  14 (Comm'r Educ., July 1985) the State Commissioner of Education concluded that the teacher in that case was probationary pursuant to §21.209 of the Education Code and not entitled to the benefits of the TCNA.

Petitioner in this case was, therefore, a probationary teacher pursuant to §21.209 of the TCNA at the time he was nonrenewed; and, given the construction in Murray of the Windham School System's probationary policy, he was not entitled to be given notice of nonrenewal, reasons for his nonrenewal, or a hearing.

The legislature, by authorizing school districts to adopt probationary policies under §21.209 of the TCNA, clearly intended to allow districts the same discretion in nonrenewing probationary teachers they had enjoyed with all term contract teachers prior to the TCNA; i.e., virtually absolute discretion.  This does not mean that the Commissioner may never interfere with the nonrenewal of a probationary teacher no matter how arbitrary and capricious, but the circumstances that would justify the Commissioner's interference in such a case would have to be totally and completely devoid of any rational basis.

(Murray, at 11).  In the present case, as in Murray, such circumstances have not been alleged.

Due Process Claim
Petitioner also alleges that he had a "property" interest in continued employment and was entitled to due process because "he was an extremely competent masonry instructor" and because he had a "high expectancy of reemployment." However, Board of Regents of State College v.  Roth, 408 U.S.  564, 92 S.  Ct.  2701, 33 L.Ed.  2d 548 (1972), established that, for a "property" interest to exist, Petitioner must show that he had more than an abstract desire or unilateral expectation of future employment; he must have a legitimate claim of entitlement to future employment.  Roth explains that one must look to state law or state rules and regulations to determine whether a "property" interest is present.  Also, see Hix v.  Tuloso-Midway Independent School District, 489 S.W.2d 706 (Tex.  Civ.  App.  - - Corpus Christi, 1972, writ ref'd n.r.e.).

As already discussed, Petitioner was a probationary teacher at the time he was nonrenewed and was subject to the Windham School District's probationary policy under §21.209.  Also, Petitioner's contract clearly states that "this contract does not confer upon employee any expectation of continuing or continued employment to or after the period of employment set forth hereinabove." (Finding of Fact No.  1).  Petitioner clearly had a desire for continued employment.  However, he just as clearly had no legitimate claim of entitlement to continued employment.  His unilateral expectancy, no matter how high, does not constitute a property interest that would entitle Petitioner to due process prior to being "deprived" of future employment.

Summary
Upon a review of the record, there is no evidence that Respondent either affirmatively or inferentially adopted the provisions of Chapter 13.  Under §21.209 of the Texas Education Code, Petitioner, as a probationary teacher, was not entitled to notice of his nonrenewal, reasons for his nonrenewal, or a hearing in relation to his nonrenewal.  Furthermore, there is also no indication in the record or Petitioner's pleadings that support Petitioner's contention that, when nonrenewed, his due process rights were violated by Respondent.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  At the time of his nonrenewal, Petitioner was a probationary term contract teacher pursuant to §21.209 of the Education Code.

2.  As a probationary teacher under §21.209, Petitioner was not entitled to the benefits of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984).

3.  Because Petitioner was a probationary teacher at the time of his nonrenewal, Respondent was not required to comply with the TCNA by giving him notice of his nonrenewal, reasons for his nonrenewal, or a hearing in relation to his nonrenewal.

4.  Respondent Windham School System did not abuse its discretion in relation to Petitioner's nonrenewal.

5.  Petitioner's allegations were insufficient to prove that he had a "property" interest in future employment nor did he allege a violation of a "liberty interest"; therefore, Petitioner's due process rights were not violated.

6.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 1st day of October 1986.

_______________________

W.  N.  KIRBY
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