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DECISION OF THE COMMISSIONER
Statement of the Case
Respondent Texas Education Agency, Division of Proprietary Schools, Veterans Education and Driver Training requests that the decision to deny the renewal certificate of approval of Petitioner Durham College of El Paso, Inc., be affirmed.

A hearing was held on May 24, 1993 before Jim Thompson, the Hearing Examiner appointed by the State Commissioner of Education to hear this matter.  Petitioner is represented by Ronald Kim, Attorney at Law, Memphis, Tennessee.  Respondent is represented by Duncan Fox, Attorney at Law, Austin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as designee of the State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner Durham College of El Paso, Inc., has applied for renewal of a proprietary school certificate approval to authorize the continued operation of Durham College of El Paso, Inc., 1801 Wyoming, El Paso, Texas.  (Resp.  Ex.  22).  The issuance of a certificate of approval and operation thereunder is under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §§32.21, 31, and 32.

2.  Respondent issued a denial of Petitioner's application for renewal for failing to meet the requirements for renewal contained in Tex.  Educ.  Code §32.33(j) as defined in 19 TAC §175.122 (good reputation).  (Resp.  Ex.  20).

3.  Petitioner is owned by three persons: M.  K.  Rice, Richard K.  Rice, and Paul E.  Compton.  Each person is a 33 1/3 percent shareholder of Petitioner.  (Resp.  Ex.  20, 21, and 23).

4.  M.  K.  Rice is a shareholder with a 33 1/3 percent ownership interest in Durham College of San Antonio, Inc., a corporation that owned and operated a proprietary school in Texas under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §§32.21, 31, and 32.  (Resp.  Ex.  1, 2, and 3).  The certificate of approval to operate a proprietary school that was issued to Durham College of San Antonio, Inc., was revoked because the school failed to pay student tuition refunds.  (Resp.  Ex.  4, 5, and 6).  The school operated by Durham College of San Antonio, Inc., closed with violations including unpaid refunds.  (Resp.  Ex.  6, 7, and 8).  At all times relevant to the revocation and closing of the proprietary school operated by Durham College of San Antonio, Inc., M.  K.  Rice was a shareholder owning stock aggregating at least 10 percent of the total issued and outstanding shares of Durham College of San Antonio, Inc., (Record; Resp.  Ex.  1, 3).

5.  Richard K.  Rice is a shareholder with a 33 1/3 percent ownership interest in Durham College of San Antonio, Inc., a corporation that owned and operated a proprietary school in Texas under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §§32.21, 31, and 32.  (Resp.  Ex.  1, 2, and 3).  The certificate of approval to operate a proprietary school that was issued to Durham College of San Antonio, Inc., was revoked because the school failed to pay student tuition refunds.  (Resp.  Ex.  4, 5, and 6).  Durham College of San Antonio, Inc., closed with violations including unpaid refunds.  (Resp.  Ex.  6, 7, and 8).  At all times relevant to the revocation and closing of the proprietary school operated by Durham College of San Antonio, Inc., Richard K.  Rice was a shareholder owning stock aggregating at least 10 percent of the total issued and outstanding shares of Durham College of San Antonio, Inc.  (Record; Resp.  Ex.  1, 3).

6.  Paul E.  Compton is a shareholder holding a 33 1/3 percent ownership interest in Durham College of San Antonio, Inc., a corporation that owned and operated a proprietary school in Texas under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §32.21, 31, and 32.  (Resp.  Ex.  1, 2, and 3) The certificate of approval to operate a proprietary school that was issued to Durham College of San Antonio, Inc., was revoked because the school failed to pay student tuition refunds.  (Resp.  Ex.  4, 5, and 6).  Durham College of San Antonio, Inc., closed with violations including unpaid refunds.  (Resp.  Ex.  6, 7, and 8).  At all times relevant to the revocation and closing of the proprietary school operated by Durham College of San Antonio, Inc., Paul E.  Compton was a shareholder owning stock aggregating at least 10 percent of the total issued and outstanding shares of ownership interest in Durham College of San Antonio, Inc.  (Record; Resp.  Ex.  1, 3).

7.  Paul E.  Compton was a shareholder holding a 100 percent ownership interest in Massey Business College, Inc., a corporation that owned and operated a proprietary school in Houston, Texas under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §32.31.  (Resp.  Ex.  9, 10).  The certificate of approval to operate a proprietary school by Massey Business College, Inc., was revoked because the school failed to pay student tuition refunds.  (Resp.  Ex.  12, 13, 14).  The proprietary school operated in Houston by Massey Business College, Inc., closed with violations including unpaid refunds.  (Resp.  Ex.  14, 16).  At all times relevant to the revocation and closing of the proprietary school operated by Massey Business College, Inc., Paul E.  Compton was a shareholder owning stock aggregating at least 10 percent of the total issued and outstanding shares of Massey Business College, Inc.  (Record; Resp.  Ex.  9).

8.  Paul E.  Compton held a 100 percent ownership interest in Massey Business School of Corpus Christi, Inc., a corporation that owned and operated a proprietary school in Texas under the jurisdiction of the Texas Education Agency.  Tex.  Educ.  Code §§32.21, 31 and 32.  (Resp.  Ex.  17) The application for a renewal certificate of approval to operate a proprietary school for Massey Business School of Corpus Christi, Inc., was denied.  (Resp.  Ex.  18).  The school operated by Massey Business School of Corpus Christi, Inc., closed with violations including unpaid refunds.  (Resp.  Ex.  19).  At all times relevant to the revocation and closing of the proprietary school operated by Massey Business School of Corpus Christi, Inc., Paul E.  Compton was a shareholder owning stock aggregating at least 10 percent of the total issued and outstanding shares of Massey Business School of Corpus Christi, Inc.  (Resp.  Ex.  17, 18).

9.  Richard K.  Rice and M.  K.  Rice have initiated negotiations to transfer all ownership interest in Durham College of San Antonio, Inc., to Paul E.  Compton, and to purchase all shares held by Paul E.  Compton in Durham College of El Paso.  (Pet.  Ex.  1).

Discussion
Tex.  Educ.  Code §32.11(2)(C) states that an owner of a school means, in the case of a school owned by a corporation, its directors, officers, and each shareholder owning shares of issued and outstanding stock aggregating to at least 10 percent of the total of the issued and outstanding shares.

Tex.  Educ.  Code §32.33(j) requires that a school's administrators, directors, owners, and instructors be of good reputation and character.  19 TAC §175.122 (good reputation) defines this requirement to mean that the person does not own a school currently in violation of the legal requirements; has never owned a school with habitual violations; or has never owned a school which closed with violations including, but not limited to, unpaid refunds.  Each of the persons who are owners of Durham College of El Paso, Inc., have owned schools that have closed with violations including but not limited to, unpaid refunds.

Paul E.  Compton, a person owning 33 1/3 percent of Durham College of El Paso, Inc., held an ownership interest in three corporations operating proprietary schools that closed during 1992; Durham College of San Antonio, Inc., Massey Business College, Inc., (Houston), and Massey Business School of Corpus Christi, Inc.  Each of these schools closed with violations including unpaid refunds.  Durham College of El Paso, Inc., is not eligible for a renewal certificate of approval because Paul E.  Compton fails to meet the criteria required for ownership under Tex.  Educ.  Code § 32.33(j).

M.  K.  Rice, a person owning 33 1/3 percent of Durham College of El Paso, Inc., held a 33 1/3 percent ownership interest in Durham College of San Antonio, Inc., a proprietary school that closed during 1992 with violations including unpaid refunds to students.  Durham College of El Paso, Inc., is not eligible for a renewal certificate of approval because M.  K.  Rice fails to meet the criteria required for ownership under Tex.  Educ.  Code §32.33(j).

Richard K.  Rice, a person owning 33 1/3 percent of Durham College of El Paso, Inc., held a 33 1/3 percent ownership interest in Durham College of San Antonio, Inc., a proprietary school that closed during 1992 with violations including unpaid refunds to students.  Durham College of El Paso, Inc., is not eligible for a renewal certificate of approval because Richard K.  Rice fails to meet the criteria required for ownership under Tex.  Educ.  Code §32.33(j).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as designee of the State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner fails to meet the criteria for renewal of its certificate of approval under Tex.  Educ.  Code §32.33(j), as defined under 19 TAC §175.122 (good reputation) Paul E.  Compton, an owner of Petitioner, also owned schools which closed with violations including, but not limited to unpaid refunds.

2.  Petitioner fails to meet the criteria for renewal of its certificate of approval under Tex.  Educ.  Code §32.33(j), as defined by 19 TAC §175.122 (good reputation).  Richard K.  Rice, an owner of Petitioner, also owned a school which closed with violations including, but not limited to unpaid refunds.

3.  Petitioner fails to meet the criteria for renewal of its certificate of approval under Tex.  Educ.  Code §32.33(j) as defined under 19 TAC §175.122 (good reputation) M.  K.  Rice, an owner of Petitioner, also owned a school which closed with violations including, but not limited to unpaid refunds.

4.  Petitioner fails to satisfy the criteria for renewal under Tex.  Educ.  Code Ch.  32.

5.  Petitioner fails to satisfy criteria for renewal required by rule or regulation promulgated under the authority of Tex.  Educ.  Code Ch.  32.

6.  Petitioner's application for a renewal certificate of approval for Durham College of El Paso should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as designee of the State Commissioner of Education, it is hereby

ORDERED that the decision to deny the certificate of approval to operate a proprietary school issued to Petitioner Durham College of El Paso, Inc., be, and is hereby AFFIRMED.  The application for a renewal certificate of approval for Durham College of El Paso Inc.  is DENIED.

SIGNED AND ISSUED this 4th day of June, 1993.

_______________________

                                                             THOMAS E.  ANDERSON, JR.

                                                             EXECUTIVE DEPUTY COMMISSIONER

                                                             FOR SCHOOL SUPPORT SERVICES

PAGE  
2
#161-PS-293


