DOCKET NO. 153-R1-684

CHERRY SCHUMACHER
§


BEFORE THE STATE


§
V.
§
COMMISSIONER OF EDUCATION


§
SWEENY INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply to Motion for Rehearing, filed in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED the  5th  day of  December  , 1985.

_______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Cherry Schumacher, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984), from an action of the Board of Trustees of the Sweeny Independent School District (SISD), Respondent, nonrenewing her term contract for the 1984-85 school year.

A hearing concerning the matter was conducted before the Board of Trustees on April 18, 1984.  Petitioner was not represented by legal counsel at that hearing, but is represented on appeal by Dean A. Pinkert and Linda Farin, Attorneys at Law, Austin, Texas.  Respondent is represented by Tom R. Doyal, Attorney at Law, Austin, Texas.  The hearing officer appointed by the State Commissioner for the purpose of preparing a Proposal for Decision is Mark W. Robinett.

On August 13, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 30, 1985.  Respondent's Reply to Petitioner's Exceptions was filed on September 9, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by Sweeny ISD for the 1983-84 school year for 189 days commencing on August 8, 1983.  (Local Tr. 27).

2. On March 20, 1984, Petitioner was notified of the proposed nonrenewal of her employment with Sweeny ISD for "failure to perform competently as adjudged by supervisor and administrative personnel." (Local Tr. 27).

3. On March 27, 1984, Petitioner requested a hearing concerning her proposed nonrenewal.  (Local Tr. 27).

4. The parties agreed to conduct the hearing on April 18, 1984.  (Local Tr. 27).

5. At the hearing before the Board of Trustees, the following evidence was adduced:

(a) Joe J. Lindsey, superintendent, testified that his recommendation not to renew Petitioner's employment was based on the evaluation of her immediate supervisors and their recommendations.  (Local Tr. 30).

(b) Robert Pyssen, the district's athletic director, testified as follows:

He had not observed and counseled Petitioner during the 1983-84 school year.  (Local Tr. 64-65).  He had, however, observed and evaluated her in her coaching capacity in previous years.  (Local Tr. 44).  Two of those evaluations, for the 1981-82 and 1982-83 school years, were introduced into evidence.  (Exs. AX-1 and AX-2).  The 1982 evaluation was positive in most respects, but it indicated that (1) Petitioner was weak in the area of public relations; (2) she was not doing everything she could to "sell her program and getting young ladies to participate"; (3) Petitioner was not doing all she could "to teach the girls to be positive thinkers and enthusiastic players"; and (4) Petitioner acknowledged that she was not doing well in holding highly structured workouts with "timed drills, skills procedure, and the teaching of competitive team concept." The closing comment on this evaluation was:

I explained to Cherry she has had five (5) years to make her program competitive, and I do not believe it is where it should be.  I have asked her to really get after it the rest of the year and during her next season.  We must see improvement by next year's evaluation time.  I don't mean a winning record, but I do mean they need to be competitive.

Petitioner was rated "Unsatisfactory" in her 1983 evaluation in the following areas: (1) "has a positive attitude and enthusiastic personality"; (2) Knows how to motivate athletes"; (3) "is fair in his/her own discipline procedures with the team"; (4) "is honest in dealing with athletes"; (5) "is approachable to players"; (6) "has the necessary personality to recruit effectively"; (7) "attends lower level athletic contests that potentially `feed to program'"; and (8) "maintains communication with lower level schools' coaches in the sport."

In addition, she was appraised as needing improvement in a number of areas, including (1) "uses the daily practice time effectively"; (2) "is effective in appraising skill for identifying potential athletes who will benefit the program"; (3) "uses sound up-to-date methods to teach skills and techniques (drills, scrimmages, etc.)"; (4) "teaches good fundamental skills and techniques"; and (5) has good rapport with athletic directors."

Attached to the 1983 evaluation form was a written summary of a conference between Mr. Pyssen and Petitioner on January 17, 1983, in which Mr. Pyssen made it clear that he was concerned about the fact that eleven girls had dropped volleyball, including three starters on the varsity team.  In particular, the summary indicated that Mr. Pyssen felt that this problem stemmed from the fact that Petitioner's players were not close to her and that she had lost the respect of her players.

Petitioner's employment was renewed for the 1983-84 school year, but her assignment was that of freshman coach instead of head volleyball coach.  (Local Tr. 48).

(c) Jerry English, girls athletic coordinator, testified as follows:

He had recommended that Petitioner's contract not be renewed, because (1) Petitioner had not been able to build and control the volleyball program in six years; (2) she did not have rapport with the students, or with the coaches and other faculty; (3) she was unable to recruit students into the volleyball program; and (4) the program was not competitive.  Mr. English stated that he had assisted in preparing the 1981-82 and 1982-83 evaluations of Petitioner, and he prepared the 1983-84 evaluation.

Petitioner was appraised as "Unsatisfactory" in the 1983-84 evaluation in the following areas: (1) "has a positive attitude and enthusiastic personality"; (2) "has emotional stability and self-control"; (3) "knows how to motivate athletes"; (4) "is able to disagree with or make suggestions to the head coach effectively"; (5) "is approachable to players"; (6) uses the daily practice time allotted effectively"; (7) "effectively assists in evaluating the progress of the program"; (8) "has the necessary personality to recruit effectively"; (9) "is effective in appraising skill for identifying potential athletes who will benefit the program"; (10) "attends lower level athletic contests that potentially `feed the program'"; (11) "maintains communication with lower level schools' coaches in the sport"; (12) uses sound up-to-date mathods to teach skills and techniques (drills, scrimmage, etc.)"; (13) "uses instructional media, particularly audio-visual aids such as movie film and video tape effectively"; (4) "teaches good fundamental skills and techniques"; (15) "has good rapport with parents"; (16) "has good rapport with the student body"; and (17) "has good rapport with coaches of other sports in the program." (Ex. AX-3).

Attached to the evaluation was a report signed by Mr. English, in which he stated that the major problems preventing Petitioner from being a successful coach were (1) "[h]er inability to sell her program to the girls in Sweeny ISD"; (2) "[h]er inability to be approached by her players"; and (3) [h]er inability to teach the basic skills of the game to young people."

When asked if Petitioner knew how to motivate athletes, Mr. English responded, "Not even in any way." (Local Tr. 87).  He also answered negatively when asked whether she used daily practice time effectively.  (Local Tr. 87).  He further stated that there had been no improvement by Petitioner in her performance over the course of the years that he had talked with Petitioner about her job deficiencies.  (Local Tr. 89); i.e., she had the same deficiencies during the 1983-84 school year that she had in previous years.  (Local Tr. 101).

On cross-examination, Mr. English admitted that (1) he did not know how many players had left Petitioner's team during the 1983-84 school year (Local Tr. 95); (2) the recruiting of athletes to the program had improved (Local Tr. 101); (3) although he had attended approximately eight of Petitioner's games during the 1982-84 school year and had "sat down and watched probably three" practices, he had not once observed her performance and then met with her afterwards to discuss the observation (Local Tr. 97-98); (4) he had not advised her during the 1983-84 school year of any deficiencies (Local Tr. 98); (5) he had not documented (i.e., written down) any evidence of Petitioner's failure to perform her duties competently during the 1983-84 school year (Local Tr. 98-100); and (6) his assessment of Petitioner was based on his observations for several years (Local Tr. 99).

Finally, Mr. English noted that Petitioner had only been renewed after the 1982-83 school year because the district's contract at that time would not allow it to nonrenew a teacher on the basis of deficiencies as a coach, but the 1983-84 contract did allow for such action.

(d) Joe Schuhardt, high school principal, testified as follows:

He evaluated Petitioner's performance as a teacher on March 6, 1984.  (Ex. AX-5).  She was evaluated as "Acceptable" (the highest of the evaluation instrument's three ratings) in virtually every area; she was evaluated as "Unacceptable" in no areas; and three areas were marked as "Areas of Concern," including "Demonstrates a cooperative spirit and maintains good rapport with colleagues and staff." His recommendation concerning the renewal of Petitioner's employment was made "[o]nly in the teaching standpoint." (Local Tr. 105).

(e) Petitioner testified as follows:

At her evaluation conference with Mr. English on March 2, 1984, relatively nothing was discussed concerning Petitioner's performance during the 1983-84 school year; what was discussed was from the 1982-83 school year.  (Local Tr. 118-19).  Further, he had not offered her any assistance during the 1983-84 school year in improving her program, such as counseling or making written suggestions.  (Local Tr. 121-23).

Discussion

Most of the evidence at the local hearing concerned Petitioner's performance during the 1981-82 and 1982-83 school years.  As noted in Calderon v. Tomball ISD, No. 181-R1a-782, pp. 21-22 (Comm. Educ., July 1985), such evidence is proper to demonstrate that a teacher was counseled about a particular problem prior to the year in question and could not or would not improve.  Still, there must be evidence that any such problems persisted during the term covered by the contract which is to be nonrenewed - - in the present case, the 1983-84 school year.

Of the witnesses at the local hearing, only Jerry English purported to have observed and evaluated Petitioner's performance as a coach during the 1983-84 school year.  A certain amount of his testimony is of questionable value in determining whether Petitioner performed her duties "competently." It is doubtful, for instance, that having good rapport with students and other coaches and faculty members is a necessary element of competent performance as freshman volleyball coach.  It is also unclear whether recruiting was one of the duties of the freshman volleyball coach; at least there is no evidence to that effect.  Because it is not necessary to resolve these issues, they will not be discussed.

What will be considered is evidence that Petitioner (1) did not effectively recruit students to participate in volleyball; (2) did not motivate her players; (3) did not utilize practice time effectively; and (4) did not adequately teach her players the fundamental skills of volleyball.

The evidence that Petitioner did not motivate her players as freshman coach consisted of (1) Mr. English's testimony that she did not know how to motivate players in any way and that he had watched three of Petitioner's practices and eight games; and (2) Petitioner's 1983-84 coaching evaluation, in which Mr. English rated her as unsatisfactory in knowing how to motivate athletes.

It is somewhat troublesome to allow the above evidence to serve as substantial evidence of Petitioner's ability to motivate her players, because Mr. English's testimony and his evaluation of Petitioner are nothing more than general, conclusory statements, unsupported by any specific observations of Petitioner's performance that would support his conclusion.  In addition, Mr. English acknowledged that he had no documentation concerning Petitioner's failure to perform any particular duties competently during the 1983-84 school year.  (Local Tr. 98-99).  Mr. English added, however, the following: "I saw them.  I just didn't write them down." (Local Tr. 100).  If Petitioner had pressed Mr. English for details concerning what he had seen, and if he had been unable to relate any specific observations in support of his opinion, his testimony might well have failed to support an inference that, during the 1983-84 school year, Petitioner did not motivate her players.  However, Petitioner did not press Mr. English for details.  She let the matter drop.  Under these circumstances, the Board of Trustees could have reasonably concluded from Mr. English's general comments about Petitioner's deficiencies that such deficiencies did, in fact, exist.

The same principle is applicable to the evidence concerning Mr. English's opinion that Petitioner failed to utilize practice time effectively and did not adequately teach her players the fundamental skills of volleyball.  The Board of Trustees, therefore, could have reasonably concluded that those deficiencies also existed.

It must be concluded, therefore, that there was substantial evidence at the local hearing to support basic findings that Petitioner failed to motivate her players, failed to adequately utilize practice time, and failed to adequately teach her players the fundamental skills of volleyball.  From these findings, the Board could have reasonably made the ultimate finding that Petitioner was not competently performing her duties as freshman volleyball coach.  The Board's decision to nonrenew Petitioner's employment for that reason was, therefore, supported by substantial evidence.

Petitioner also claims that she did not receive a fair hearing at the local level - - that certain members of the Board of Trustees acted improperly by discussing the Petitioner's case outside of board meetings and by conducting their own investigation and developing evidence on their own outside the hearing.  However, in the absence of a claim of personal animosity, illegal prejudice, or a personal or financial stake in the outcome that would amount to a conflict of interest, school board members are entitled to a presumption of honesty and integrity.  Welch v. Barham, 635 F.2d 1322, 1326 (8th Cir. 1980); Salinas v. Ben Bolt-Palito Blanco ISD, No. 202-R1a-882, p. 22 (Comm. Educ., April 1983).  Further, a showing that members of the board may have investigated or discussed the facts of a case prior to hearing will not, alone, suffice to show bias. Withrow v. Larkin, 421 U.S. 35, 53-55 (1975); Washington v. Liberty-Eylau ISD, No. 170-[2]R1-680, p. 4, (Comm. Educ., Jan. 1983).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The decision of the Board of Trustees of Sweeny Independent School District to nonrenew Petitioner's contract for the 1984-85 school year was supported by substantial evidence.

2. Petitioner has failed to allege facts which would support a finding that the Board of Trustees was not able to give her a fair hearing.

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  23rd  day of  October  , 1985.

________________________________

W. N. KIRBY
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