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Statement of the Case
Hector Gonzalez, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984), from an action of the Board of Trustees of the South Texas Independent School District, nonrenewing Petitioner's contract of employment as a teacher.

Mark W.  Robinett is the Hearing Officer appointed by the State Commissioner of Education for the purpose of drafting a Proposal for Decision.  Petitioner was assisted by Thomas Puntureri, a union representative, Harlingen, Texas, at the local nonrenewal hearing and is represented on appeal by Robert E.  Hall, Attorney at Law, Houston, Texas.  South Texas Independent School District was represented by Jack Wiech at the local nonrenewal hearing and is represented on appeal by Tom Fleming, Attorney at Law, Brownsville, Texas.

On September 18, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed during the 1984-85 academic year and at all pertinent times as a General Mechanical Repair teacher under a term contract by South Texas Independent School District.

2.  By letter dated March 28, 1985, Mr.  Hinojosa, President of the South Texas ISD Board of Trustees, officially notified Petitioner of his proposed nonrenewal, citing the following reasons:

a. deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications;

b. incompetency or inefficiency in the performance of required or assigned duties; and

c. a significant lack of student progress.

(So.  Tex.  Ex.  8).

3.  A hearing concerning the proposed nonrenewal was held before the South Texas ISD Board of Trustees on April 23, 1985, at which the following evidence was adduced:

a.  Barbara Day, Principal at Petitioner's campus from 1980 to June 1984, testified as to the weaknesses in Petitioner's teaching she had observed when she was his principal, as reflected in the following documents (So.  Tex.  Exs.  2-5; Tr.  11-33):

(1) The March 9, 1981 annual teacher evaluation (So.  Tex.  Ex.  2) notes that Petitioner needed improvement in the areas of motivating students, effective class management, and demonstrating tasks in auto mechanics and welding.

(2) The November 30, 1981 annual teacher evaluation (So.  Tex.  Ex.  2) indicates that Petitioner needed improvement in the areas of developing effective plans, maintaining effective class management, maintaining a class environment conducive to learning, and planning learning activities to demonstrate specific skills.

(3) The November 7, 1983 classroom observation (So.  Tex.  Ex.  4) indicates that Petitioner had not written adequate objectives for his classroom, his work area was disorganized, and it was not clear that his students understood the purpose or objectives of his lessons.

(4) The annual evaluations of December 1, 1982 (So.  Tex.  Ex.  3) and of February 10, 1983 (So.  Tex.  Ex.  4) note that the Petitioner needed to improve in the areas of adjusting to new programs and ideas, effectively using available resources, maintaining effective class discipline, developing more individual instruction, developing effective plans, providing effective instruction that meets needs of students, motivating students, maintaining effective class management, writing learning objectives for students, and informing students about the purpose of classroom activities.

(5) The February 19, 1984 classroom observation and March 1, 1984 annual teacher evaluation (So.  Tex.  Ex.  5) note that Petitioner required improvement in the areas of informing students about learning objectives, involving students in classroom activities, reinforcing important concepts from previous lessons, motivating students, and maintaining effective class management.

(b) Principal Day also testified that, although Petitioner did make an effort to improve in the weaknesses noted above, the improvement was not maintained over time.  (Tr.  32).  From the 1980-81 through 1983-84 school years, however, Petitioner was recommended for continued employment.

(c) Mr.  Brad Brassie, Vocational Director and direct supervisor of Petitioner, testified that on February 26, 1985, he observed Petitioner's classroom instruction.  Mr.  Brassie indicated on the classroom observation/evaluation form that Petitioner needed to improve in several areas including the following:

(1) setting objectives that are appropriate to student needs and ability levels;

(2) following approved curriculum guides;

(3) communicating purpose and objectives of lessons clearly to students;

(4) incorporating a variety of different materials, instructional techniques, and learning activities;

(5) using activities that allow a high degree of student interaction, discussion, simulation, experiments, problem-solving, games, etc.;

(6) organizing classroom activities to minimize confusion or wasted time;

(7) maintaining activities that are relevant to objectives;

(8) arranging for differentiated assignments to meet needs and ability levels;

(9) motivating the students' concern for achievement;

(10) establishing clear standards and expectations for student conduct; and

(11) reinforcing appropriate student behavior.

(So.  Tex.  Ex.  6).

(d) On March 4, 1985, Mr.  Brassie wrote a "Prescription for Remediation" for Petitioner based on the observed discrepancies in Petitioner's lesson plans, evaluation of student materials, and prescribed curriculum areas.  (So.  Tex.  Ex.  6).

(e) Gilda Alaniz, Principal at the Edinburg campus during the 1984-85 school year, testified that on March 26, 1985, she made a classroom observation of Petitioner and observed some of the weaknesses listed above.  (Tr.  67 and So.  Tex.  Ex.  7).

(f) On March 26, 1985, Principal Alaniz completed an annual teacher evaluation of Petitioner based on her observations as well as her consultation and discussion with Mr.  Brassie, Petitioner's supervisor.  On the March 26 annual evaluation, Petitioner scored below expectation in the following areas:

(1) showing enthusiasm;

(2) demonstrating initiative and resourcefulness;

(3) adjusting to new programs and ideas;

(4) developing effective plans;

(5) demonstrating effective use of class time;

(6) effectively using available resources (e.g., aides, consultants, etc.);

(7) relating instruction to community conditions;

(8) providing effective instruction that meets needs of students;

(9) motivating students; and

(10) maintaining effective class management.

In addition, the following weaknesses were observed: student folders needed updated objectives, total class needed to get involved in discussions, and class management needed improvement.  (So.  Tex.  Ex.  7).

(g) Petitioner testified that on March 26, 1985, Principal Alaniz and Mr.  Brassie met with him and discussed the March 26 annual evaluation as well as the "Prescription for Remediation." At that time, Principal Alaniz informed Petitioner that he would be given 15 days in which to improve, and, subsequently, a decision would be made about whether or not to recommend to the Board the renewal of his teaching contract.  (Tr.  108).

(h) Mr.  Brassie and Principal Alaniz testified that on March 27, 1985, although Principal Alaniz recommended that the decision about whether to renew Petitioner's teaching contract be deferred, the Board decided to consider nonrenewal of Petitioner's teaching contract based on the Superintendent's recommendation.  (Tr.  62, 68).  Petitioner was duly notified by letter of that decision on March 28, 1985.

Discussion
In his Petition for Review, Petitioner alleges that the decision of the Board of Trustees not to renew his contract of employment should be reversed because it was arbitrary, capricious, unlawful, and not supported by substantial evidence.

Specifically, Petitioner alleges that: 1) he performed his job in a competent, professional and workmanlike manner; 2) the recommendation not to renew came from a supervisor who had no personal knowledge of Petitioner's job performance at the time the recommendation to nonrenew was made; 3) the Petitioner was not given a reasonable opportunity to correct any claimed deficiencies or to act in response to the "Prescription for Remediation"; and 4) the decision to terminate Petitioner was unreasonable because it was made in the absence of relevant facts.

The decision of the Board of Trustees must be supported by substantial evidence (i.e., it may not be arbitrary, capricious, and made without regard to the facts).  See Gerst v.  Nixon, 411 S.W.2d 350-354 (Tex.  1966).  Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  See Hegar v.  Frisco ISD, No.  120-R1a-584, pp.  6, 7 (Comm.  Educ., February 1985).

The Respondent cited the following reasons for nonrenewal of Petitioner's contract: a) deficiencies pointed out in observation reports, evaluations, supplemental memoranda or other communications; b) incompetency or inefficiency in the performance of required or assigned duties; and c) a significant lack of student progress.  Respondent introduced evidence relevant as to (a) and (b) but not any direct evidence bearing on (c).  Respondent introduced as evidence the Petitioner's annual teacher evaluations and classroom observations/evaluations from March 1981 through March 1985.  As noted in the Findings of Fact, these evaluations consistently rated the Petitioner as needing improvement or as being below expectations in effective class management, setting objectives appropriate to student needs and ability levels, communicating the purpose and objective of lessons clearly to students, planning learning activities to demonstrate specific skills, and motivating students.

The individuals who made the above evaluations were witnesses at the local school board hearing and were subject to cross-examination by Petitioner.  During cross-examination of the administration's witnesses, the basis for the poor ratings listed above were not challenged.  If Petitioner had insisted during the cross-examination that they provide specific details regarding the basis for their evaluations of Petitioner, and if they had been unable to relate any specific observations in support of their opinions, their testimony might have failed to support an inference that Petitioner did not effectively manage his class or did not motivate his students, for example.  However, Petitioner did not do so; therefore, the Board of Trustees could have reasonably concluded from the witnesses' testimony about Petitioner's deficiencies that such deficiencies did, in fact, exist.  An unfavorable evaluation can constitute sufficient evidence by itself of a teacher's deficiencies to withstand a substantial evidence review, where the evaluators testify, and the basis for unfavorable ratings is not challenged on cross-examination or otherwise.  See Stevens v.  Ralls ISD, No.  210-R1b-882, pp.  6, 7 (Comm.  Educ., April 1983).

Although a decision supported by substantial evidence might, under certain circumstances, be held to be arbitrary or capricious, no facts have been alleged before the Commissioner which would indicate that such circumstances are present in this case.  Petitioner did argue at the local hearing, however, that the evidence introduced by Principal Day regarding the evaluations from March, 1981 through February, 1984 was irrelevant because the nonrenewal of Petitioner's contract should be based only on his performance for the 1984-85 school year.  Furthermore, Petitioner alleges that he was not given a reasonable opportunity to correct any claimed deficiencies or to act in response to the "Prescription for Remediation."

Although it is clear that a decision regarding a teacher's renewal or nonrenewal should not be based on a teacher's performance in previous years, such prior evaluations can, at times, be relevant.  For example, the administration can introduce such evaluations to demonstrate that a teacher has been consistently counseled about certain deficiencies, and has been given a reasonable opportunity to improve in previous years, but cannot or will not do so or fails to maintain such improvement over time.  See Calderon v.  Tomball ISD, No.  181-R1a-782, p.  21 (Comm.  Educ., July 1985).  In this case, as shown by the evidence adduced at the local hearing, Principal Day's testimony regarding Petitioner's performance from 1980 through 1984, during her administration, was relevant to establish that Petitioner had been given adequate notice over the years regarding the areas which needed improvement and were below expectations.  It was, therefore, not unreasonable or unlawful for Respondent to take into account Principal Day's testimony and the evaluations from 1981 through 1984 in determining whether Petitioner had been given adequate notice of the claimed deficiencies.

The testimony of Mr.  Brassie, Petitioner's supervisor, and Principal Alaniz concerning Petitioner's performance during the 1984-85 academic year indicates that Petitioner had not sufficiently improved in the noted areas of weakness.  Although Principal Alaniz recommended that the Board defer a decision about whether to renew Petitioner's teaching contract, it was not unreasonable for the Board to instead follow the recommendation of the principal's superior - - the superintendent - - that Petitioner's contract not be renewed.

Petitioner also testified that he was not shown the "Prescription for Remediation" until March 26, 1985, one day before the Board made the decision not to renew his contract.  He alleges that he, therefore, was not given a reasonable opportunity to correct any claimed deficiencies or to act in response to the Prescription.  As already noted, Respondent adequately addressed this issue by admitting into evidence the annual evaluations and classroom observations from 1981 through 1985 which indicate that Petitioner had been given more than a reasonable opportunity to correct the claimed deficiencies.  Although Petitioner did make some improvement during the cited years, he did not maintain this improvement over time, as indicated by the 1984-85 evaluations.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Board of Trustees of South Texas ISD to nonrenew Petitioner's teaching contract for the 1985-86 school year was supported by substantial evidence.

2.  The nonrenewal decision was not arbitrary, capricious, or unlawful.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 8th day of April, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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