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Statement of the Case
On or about August 14, 1981, Miami Independent School District (MISD), Petitioner, filed its complaint to the Commissioner of Education requesting suspension of the teaching certificate of Mrs.  Nelda Marcheta Woicikowfski, Respondent, under the provisions of Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1982) Petitioner alleges that Respondent was employed by MISD by contract for the 1981-82 school year.  On June 23, 1981, Respondent resigned.  MISD alleges the resignation was without good cause and without the consent of the MISD Board of Trustees.  Respondent alleges that good cause existed to permit her resignation.

The case was heard on October 15, 1981 by F.  Patrick Whelan, the Hearing Officer appointed by the Commissioner of Education.  Petitioner appeared represented by John Horace Smith, a member of the Board of Trustees.  Respondent appeared pro se assisted by Nancy Schreiner, Lubbock area TSTA representative.

The State Commissioner of Education has read and examined the entire record and issues this decision in lieu of a proposal for decision as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education I make the following findings of fact:

On March 9, 1981 MISD offered Respondent an employment contract for the 1981-82 school year.  This contract was accepted by Respondent and returned to MISD on or before May 1, 1981.  See Pet.  Ex.  1.  On June 10, 1981, or shortly thereafter, Respondent's husband became employed by Lubbock ISD.  On June 23, 1981 Respondent tendered her resignation stating that she and her family would be moving to Lubbock.  See Pet.  Ex.  2.  Respondent was advised at all times that MISD would not accept her resignation.  Tr.  12.  Respondent was also aware that MISD would request that the State Commissioner of Education suspend her teaching certificate.  Tr.  12.  On August 3, 1981, MISD's Board of Trustees, by appropriate resolution, moved to request that Respondent's teaching certificate be suspended for one calendar year under the provisions of Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon Supp.  1982).  See Pet.  Ex.  3.  MISD began seeking a replacement for Respondent upon receipt of the resignation.  Tr.  11.  No assertion was made that MISD was without adequate time to seek and obtain a replacement.  Tr.  19.  The notice of appeal (received 9/14/81) from Respondent shows that her husband was not teaching during the 1980-81 school year.  During the 1980-81 school year Respondent commuted 30 miles daily from Pampa to Miami.  Tr.  13.  Presently, Respondent is commuting 25 miles daily from Lubbock to Meadow ISD where she is employed.  Tr.  13.  According to the Official State Mileage Guide, Statistical Research Service, (1980) it is 194 miles from Miami to Lubbock.  Respondent states that the duties required by her family preclude performance of her contract and that this constitutes good cause for breach.  Tr.  6.  Respondent has two children, ages 10 and 7, enrolled in public school.  Tr.  13-14.  Respondent's husband continues to be employed by Lubbock ISD (Tr.  13) and the family now resides in Lubbock.  Tr.  13.

Discussion
Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1980-81) provides that the Commissioner of Education may, at his discretion suspend, or cancel, the teaching certificate of a teacher who has ".  .  .  .  without good cause and without the consent of the trustees abandoned the contract".  The law also provides for a reprimand if that action is deemed appropriate.

Neither Petitioner nor Respondent made any attack against the credibility or the truthfulness of the evidence submitted.  The issue is whether Respondent's marital and family duties, under the circumstances shown, constitute good cause for breach of this teaching contract.  The issue cannot be decided without consideration of the facts and circumstances in each particular case.

It is readily recognized that neither Respondent nor her husband could commute daily to work.  There is no showing that Respondent acted without integrity at the time of signing her contract.  Likewise, there is no showing that Respondent was dilatory in advising MISD that she was no longer able to perform.  Respondent did not seek other employment until after her resignation was tendered.  Tr.  15.  There is no evidence that MISD was unable to locate a replacement without undue hardship.  Tr.  19.  Considering her family, Respondent could perceive no reasonable course of action other than to resign.  Respondent had no choice but to follow her husband who had secured employment in a distant community.  The family unit, as a social unit, requires the daily attention of its members and there is dictum in Texas law that a contract which constrains, restrains, and/or forfeits or divests the marriage is against public policy and therefore unenforceable.  See S.W.  Bell Telephone Co.  v.  Gravitt, 551 S.  W.  2d 42, (Tex.  Civ.  App.  - San Antonio 1976, writ ref'd n.r.e.).

This case is not, however, decided on a restatement of general contract law.  All of the facts and circumstances leading to the breach of this contract came to being after the execution of that contract.

"It has been said to be well settled that when, due to circumstances beyond the control of the parties, the performance of a contract is rendered impossible, the party failing to perform it is exonerated; and it has been held that when performance of a contract has become impossible in consequence of events occurring after the making of the contract it is generally the right of the other party to rescind." 17 A C.J.S.  Contracts 463(1), 609, 610 (1963).

Conclusions of Law
After due consideration of the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  No evidence has been adduced sufficient to warrant the suspension or cancellation of the Texas teacher certificate of Respondent.

2.  The evidence adduced is sufficient to show good cause existed to permit Respondent to resign her employment contract with Petitioner MISD.

O R D E R
After due consideration of the evidence, matters of record, matters of official notice, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's complaint be, in all things, DISMISSED.

SIGNED AND ENTERED this 5th day of MARCH, 1982.

___________________________

RAYMON I.  BYNUM
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