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DECISION OF THE COMMISSIONER
Statement of the Case
Estelline Independent School District and Darrell Collins, Petitioners, appeal from the decision of the Commissioners Court of Childress County, Texas, Respondent, ordering the annexation of the entire Estelline Independent School District to the Childress Independent School District.  The Commissioners Court of Hall County, Petitioner/Intervenor, has intervened in support of the position taken by Petitioners; the Court's interest stems from the fact that Estelline ISD is partially in Hall County.  Childress Independent School District, Respondent/Intervenor, has intervened in support of the action taken by Respondent.

Petitioners are represented by Paul Lyle, Attorney at Law, Plainview, Texas.  Petitioner/Intervenor is represented by Marvin W.  Jones, Attorney at Law, Amarillo, Texas.  Respondent is represented by Laura Groce, Attorney at Law, Austin, Texas and Ann P.  Musgrove, Attorney at Law, Childress, Texas.  Respondent/Intervenor is represented by Ms.  Groce and by Richard Bird, Attorney at Law, Childress, Texas.  The Hearing Officer appointed by the State Commissioner of Education is Mark W.  Robinett.

A conference was conducted by telephone between the Hearing Officer and the attorneys for all parties on April 14, 1986.  The parties at that time entered into certain stipulations and agreed that the matter could be resolved by cross motions for summary judgment, inasmuch as there are no material fact issues in dispute.  Therefore, no evidentiary hearing was held, and this Decision is based on the motions for summary judgment and briefs submitted by the parties.

On August 21, 1986, the Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioners' Motion for Summary Judgment be GRANTED, and that Respondent's Motion for Summary Judgment be DENIED.  It was further recommended that Petitioners' appeal of the Order of the Childress County Commissioners Court annexing Estelline Independent School District to Childress Independent School District be GRANTED, and the Order and its effects be held to be void.  Our records reflect that a copy of the Amended Proposal for Decision was received by all parties.  Respondent's Exceptions to Amended Proposal for Decision were filed on September 12, 1986.  Petitioners' Response to Respondent's Exceptions to Amended Proposal for Decision was filed on September 25, 1986.  Intervenor Hall County's Reply to Respondent's Exceptions to Amended Proposal for Decision was filed on October 8, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute (See Letter from Hearing Officer to the parties dated April 15, 1986):

1.  Estelline ISD is a county-line district; i.e., it is located partially in Hall County and partially in Childress County.

2.  Estelline ISD is assigned to Hall County for administrative purposes by the Texas Education Agency.

3.  At noon on Friday, January 24, 1986, public notice was given that the Commissioners Court of Childress County, Texas would hold a special meeting on Monday, January 27, 1986, at 1:00 p.m.  The first item on the agenda is listed as follows: "Annexation of Estelline School District." (Tr.  2-3).

4.  At a meeting held at 1:00 p.m.  on January 27, 1986 the Childress County Commissioners Court voted to annex Estelline ISD in its entirety to Childress ISD.

5.  Estelline ISD has fewer than 250 students in membership.

Discussion
The action of the County Commissioners Court of Childress County annexing Estelline Independent School District in its entirety to Childress Independent School District was taken pursuant to Tex.  Educ.  Code Ann.  §19.021 (Vernon Supp.  1985), which reads, in pertinent part, as follows:

(a) The commissioners court of any county may create enlarged districts by annexing one or more common school districts or one or more independent school districts having less than 250 students in membership on the last day of the preceding school year to an independent school district having 150 or more students in membership on the last day of the preceding school year.

Petitioners argue that, to the extent it authorizes the Commissioners Court of Childress County to annex territory in Hall County, §19.201 violates Article 5, §18 of the Texas Constitution.  In pertinent part, that section reads as follows:

The County Commissioners .  .  .  shall compose the County Commissioners Court, which shall exercise such powers and jurisdiction over all county business, as is conferred by this Constitution and the laws of the State, or as may be hereafter prescribed.

Petitioners assert that, under this constitutional provision, a county commissioners court has no power or jurisdiction beyond the limits of the county itself.  Respondents, of course, disagree.

In the original Proposal for Decision issued in this case, it was concluded that Article 5, §18 of the State Constitution did not prohibit the legislature from authorizing a county commissioners court to annex a school district lying partially in two counties to another school district.  It was further held that §19.021 did authorize a county commissioners court to annex any school district having fewer than 250 students and lying entirely or partially in the same county to an independent school district having 150 or more students.

Prior to the issuance of the original Proposal for Decision, Petitioner/Intervenor Hall County Commissioners Court filed no motion for summary judgment of its own and no response to Respondent's Motion for Summary Judgment.  Petitioners Estelline ISD and Darrell Collins did file a motion for summary judgment, which requested judgment solely on the basis that §19.021 could not constitutionally authorize the action taken by the Childress County Commissioners Court; and they filed a response to Respondent's Motion for Summary Judgment which (1) concentrated on the issue of the constitutional authority of a county commissioners court, (2) argued that the predecessor statute to §19.021 (i.e., Article 2922a) did not form any part of the issues now before the Commissioner, and (3) asserted that a literal reading of §19.021 would allow any county commissioners court to annex any district in the state having fewer than 250 students to any other district in the state having 150 or more students - - resulting in the creation of 254 annexing authorities with state-wide jurisdiction.

After the original Proposal for Decision was issued, Petitioner/Intervenor Hall County Commissioners Court filed twenty pages worth of exceptions, in which, among other things, it contends for the first time that §19.021 does not purport to authorize one county commissioners court to annex a county-line district lying partially in the court's own county to another district.  Petitioners Estelline ISD and Darrell Collins also filed lengthy exceptions addressing, for the first time, the legislative history of §19.021, including the significance of former Article 2922a to the present case.

There is, first, a question as to whether the exceptions of Petitioner/Intervenor and Petitioners concerning the meaning of §19.021 raise a new issue.  In the absence of good cause, no issue may be raised for the first time in a party's exceptions to the Proposal for Decision.  19 Tex.  Admin.  Code §157.60(c).  However, it is concluded that the issue was raised in Petitioners' Notice of Appeal and Petition for Review, which makes the bare assertion that "§19.021 .  .  .  does not authorize the Commissioners Court of Childress County to aggrandize the Childress Independent School District by reaching across the county line into Hall County and taking the entire Estelline District," and minimally preserved in Petitioners' Response to Respondent's Motion for Summary Judgment as set forth previously.  Although the analysis and rationale in the exceptions is new, the issue is not.  Further, if the Commissioners Court was not authorized by §19.021 to take the action it took in the present case, it lacked jurisdiction to do so.  Lack of jurisdiction is fundamental error and should be considered whenever it is raised.  See Grounds v.  Tolar Independent School Dist, 707 S.W.2d 889, 893 (Tex.  1986).  The issue concerning the meaning and effect of §19.021 will, therefore, be addressed.

Stated briefly, Petitioners contend that Article 2922a, (See Acts 1947, 50th Leg., p.  798, ch.  398, §1) was held to be limited in its application to districts lying within a single county, and that the meaning of Art.  2922a in that regard remains in force today, as demonstrated by the history of the statute.

Article 2922a read, in part, as follows:

In each organized county in this state .  .  .  the county school trustees shall have the authority to form one or more rural high school districts by grouping contiguous common school districts having less than four hundred (400) scholastic population and independent school districts having less than two hundred fifty (250) scholastic population, for the purpose of establishing and operating rural high schools; provided, also, that the county school trustees may annex one or more common school districts or one or more independent school districts having less than two hundred fifty (250) scholastic population to a common school district having four hundred (400) or more scholastic population, or to an independent district having two hundred fifty (250) or more scholastic population.  .  .  .

(Emphasis added).  The court in Foulks v.  China Spring Independent School District, 452 S.W.2d 763, 766 (Tex.  Civ.  App.  - - Waco 1970, writ ref'd), held that the adjective "each" in the above Article, considered in connection with the singular "county," construed with the remainder of the statute, "makes it clear that the article is limited in its application to districts lying within a single county."

In 1969, the statutes pertaining to education were brought together in the Education Code.  Article 2922a was replaced by §19.001 of the new code.  That section read, in part, as follows:

SECTION 19.001.  Enlarged Districts

(a) The county school trustees or county boards of education, as the case may be in any county in this State, shall have the authority to create enlarged districts by either of the following methods:

(1) By annexing one or more common school districts or one or more independent school districts having a scholastic population of less than 250 to a common school district having 400 or more scholastic population.

(2) By annexing one or more common school districts or one or more independent school districts having a scholastic population of less than 250 to an independent school district having 150 or more scholastic population.

* * *

(Emphasis added).

Ordinarily, it would be reasonable to conclude that the change giving annexation authority to the school trustees in "any" (as opposed to "each") county was intended to change the effect of the Foulks decision.  However, §1.03 of the Education Code, adopted at the same time as §19.001, reads, in its entirety, as follows:

The aim in adopting this code is to bring together in a unified and organized form the existing law relating to tax supported educational institutions and to simplify, clarify, and harmonize existing law relating both to the public school system and to the state-supported institutions of higher education.

(Emphasis added).  Further, Acts 1963, 57th Leg., p.  1152, ch.  448, §1, reads as follows:

There is created a permanent statutory revision program for the systematic and continual study of the statutes of this state and for formal revisions on a topical code basis to clarify, simplify, and make generally more accessible, understandable and usable the statutory law of Texas.  In carrying out the revision program, the sense, meaning or effect of any legislative act shall not be altered.
Article 5429b-1 (Repealed) (Codified as §323.007 of the Government Code).  See also Tex.  Government Code §1.001 (Vernon 1986).  In other words, as a matter of law, §19.001 had to be given the same sense, meaning, and effect as Article 2922a, despite what would otherwise appear to be a significant and purposeful change in language.

In 1983, the Education Code was recodified, and significant changes were intended.  Among the changes, §19.001 was transferred to §19.021 under the heading: "Subchapter B.  Detachment; Annexation." Among the changes in the language of the statute was the following: The language giving annexation authority to the county school trustees or county boards of education "in" any county, was replaced by language giving annexation authority to the commissioners court "of" any county.  It would again ordinarily be reasonable to conclude that the change from "in" to "of" was intended to be significant.  However, the Revisor's note concerning proposed §19.021, set forth in the Report and Recommendations of the Select Committee on Public Education, submitted to the Sixty-Eighth Legislature in November 1982, reads, in its entirety, as follows:

(1) The revised law places the power to annex districts in the commissioners court in conformity with Sec.  17.96(e), Texas Education Code.  For consistency, the power is reposed in the commissioners court even in those counties that have retained county administration.

(2) The revised law omits the authority to annex a common district to another common school district because no county has two common school districts.

(3) The revised law replaces "scholastic population" with "membership" because, with repeal of the scholastic census in 1975, no accurate accounting of scholastic population exists.  "Membership" is defined by Sec.  19.001 of this revision and is a figure routinely reported to the education agency in the superintendent's annual report.

(4) Subsection (c) of the revised law is new.  As noted under Sec.  19.004 of this revision, the present law does not provide for assumption of indebtedness or transfer of title in this situation.

(Pp.  37-38).

The Revisor's note clearly indicates that the change of annexation authority from the county school administration to the county commissioners court is significant.  There is no suggestion, however, that the change from "in" any county to "of" any county was intended to have any significance.  It is, therefore, concluded, that it was not intended by the Select Committee to have any.  Of course, the intention of the Select Committee is not necessarily that of the legislature.  However, where, as here, the Committee's proposal is adopted verbatim, accompanied by a written explanation of the proposed statute's effect, the only reasonable conclusion, in the absence of evidence to the contrary, is that the legislature concurred in the Select Committee's intent.

Conclusion
For the reasons set forth above, it is concluded that §19.021 has the same meaning and effect in regard to its applicability being limited to districts lying within a single county as former §19.001 had; and former §19.001 had the same meaning and effect as former Article 2922a as construed in Foulks.  In short, §19.021 is applicable only to school districts lying entirely within one county.

This construction is not without problems of its own.  It allows small county-line districts that cannot adequately support themselves to exist as long as the voters of the district cannot agree to abolish it, or the voters of all potentially affected districts cannot agree to a consolidation; and it does so without any provision specifically exempting county-line districts from the statute or specifically making the statute applicable only to districts lying wholly within one county.  (See e.g., §§19.081 and 19.171 of the Education Code).  Further, this construction requires the conclusion that the legislature changed words which had been given a particular meaning by the courts without intending for changes that appear to be significant and purposeful to have any effect on the construction of the statute.  Finally, it is clear that, despite statutory provisions prohibiting substantive changes in statutes through the codification process, substantive changes were, in fact, made; e.g., compare Article 2922a to §19.001(a)(2) as codified in 1969.  Nevertheless, the legislative and judicial history strongly suggest that county-line districts were not intended to be included in §19.021.  If the legislature wants to adopt a comparable annexation provision for small county-line districts, it should do so clearly and explicitly.

Because of the foregoing, the constitutional issue need not be addressed.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Section 19.021 of the Education Code is limited in its application to school districts lying entirely in one county.

2.  Petitioners' Motion for Summary Judgment should be GRANTED.

3.  Respondent's Motion for Summary Judgment should be DENIED.

5.  Petitioners' appeal of the Order of the Childress County Commissioners Court annexing Estelline Independent School District to Childress Independent School District should be GRANTED, and the Order and its effects should be held to be void.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' Motion for Summary Judgment be GRANTED, and that Respondent's Motion for Summary Judgment BE DENIED.

IT IS FURTHER ORDERED that Petitioners' appeal of the Order of the Childress County Commissioners Court annexing Estelline Independent School District to Childress Independent School District be, and is hereby, GRANTED, and the Order and its effects be held to be VOID.

SIGNED AND ENTERED this 13th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter.

Respondent, in its Motion for Rehearing, contends that the Commissioner of Education is without jurisdiction to review the question of whether a county commissioners court excluded its lawful authority in a detachment and annexation action.  Respondent contends that the Commissioner is precluded from reviewing such an issue by TEX.  CONST.  art.  V §8 (Vernon 1985), which grants to state district courts supervisory and appellate powers over county commissioners courts.

The Texas Supreme Court has spoken to this issue and its opinion contradicts Respondents' position.  The court held:

It is well settled that a direct equitable proceeding in district court, the purpose and effect of which is to review or set aside an order of the commissioners court, comes within the power granted by the constitutional and statutory provisions referred to [then articles 1908 and 7880-15, now repealed], and has the effect of a direct attack upon the order, at least where the Legislature has not prescribed the procedure for appealing from such order.  (emphasis added).

Scott v.  Graham, 156 T.97, 292, S.W.2d 324 (1956).

Here, the Legislature has prescribed a procedure for appealing from the detachment or annexation order of the county commissioners court.  Section 19.009(a) of the Texas Education Code states:

A decision of a commissioners court under this chapter may be appealed in the manner prescribed by Section 11.13 of this code.

The Commissioner of Education has jurisdiction to consider the appeal and to determine whether the commissioners court exceeded its lawful authority.  Respondent's Motion for Rehearing should be DENIED.

After due consideration, it is accordingly

ORDERED that Respondent's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED this 24th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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