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Statement of the Case
On or about July 21, 1981, Mineola Independent School District, Petitioner, requested that the Commissioner of Education suspend the teaching certificate of Anita Sheppard, Respondent, who was employed by Petitioner by contract for the 1981-82 school year.  This action is brought under Tex.  Educ.  Code Ann.  §13.046 (Vernon 1972).  Petitioner alleges that Respondent abandoned her employment contract without good cause and without consent prior to the expiration of the term stated in the contract.  Respondent asserts that good cause existed to support her resignation and that she sought to be released from the contract, which request was denied by Petitioner.

The parties were duly notified that an evidentiary hearing was scheduled for October 5, 1981.  The case was heard on October 5, 1981, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner appeared represented by Mr.  Robert Bruce, Attorney at Law and President of Petitioner's Board of Trustees.  Respondent, Mrs.  Anita Sheppard, appeared pro se.

The Commissioner of Education having read and examined the entire record in this matter, issues this decision and order in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1980-81).

Findings of Fact
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education I make the following findings of fact:

In April, 1981, Petitioner tendered a contract to Respondent as an offer for employment as a teacher for the term beginning August 17, 1981, and ending on May 31, 1982.  Respondent accepted this contract by signature and returned the signed contract to Petitioner's Superintendent's office on the deadline date of June 8, 1981.  On June 8, 1981, Respondent informed Petitioner's Superintendent that she had had some conversations with the Lindale Independent School District about a possible teaching position.  Tr.  39.  On June 26, 1981, the Lindale ISD offered Respondent a teaching position and on June 30, 1981, Respondent tendered a written resignation and request to Petitioner that she be released from her contract.  On July 9, 1981, Petitioner's Board of Trustees met and denied Respondent's request to be released from her employment contract.  Respondent was notified of the denial on July 10, 1981.  On July 17, 1981, Respondent directed letters to both Petitioner's superintendent and Board of Trustees President reiterating her intent to resign and advising Petitioner that a replacement would be needed.  Tr.  09, 10.  On July 17, 1981, Respondent informed Petitioner that she had not accepted another position.  Tr.  11.  On July 20, 1981, Petitioner's Board again met and denied Respondent's request and voted to request that the Commissioner of Education suspend Respondent's teaching certificate for the 1981-82 school year.  Pet's.  Ex.  5.  Petitioner was aware that a replacement teacher would need to be hired after July 17, 1981.  Tr.  21.  A replacement teacher was hired between July 30 and August 7, 1981.  Tr.  22, 25.  Petitioner's instructional staff reported for work on August 17, 1981.  Tr.  26.  The record does not show when Respondent accepted employment at Lindale ISD.  The record does show that Respondent did not accept the position originally tendered by Lindale ISD on June 26, 1981.  Tr.  31.  Respondent withdrew seeking employment until after she had advised Petitioner that she would not return.  Tr.  32.

Petitioner's Board of Trustees has met all procedural provisions of Tex.  Educ.  Code Ann.  §13.046 (Vernon Supp.  1980-81) to request suspension of Respondent's teaching certificate.

Discussion
Respondent and her husband purchased some land near Lindale and began construction of a home in July, 1981.  Respondent's husband entered the real estate business in the summer of 1981.  Respondent testified that child care facilities were better in Lindale, that her request for release was economic, and that she would need to devote all possible time to her family during the 1981-82 school year.  See Pet's.  Ex.  2.  It is approximately 12 miles from Lindale to Petitioner's Mineola school.  The matter of financial loss and inconvenience to Respondent is accepted, but these factors do not constitute good cause to breach her contract.  The further matters of Respondent's building a new home and necessary and adequate care for her children are also recognized as vital to Respondent, but they also did not constitute good cause for breach of contract.

This case presents a question of degree.  Clearly, if Respondent's husband had moved several hundred miles away and if Respondent had provided a reasonable notice as was provided in this case, good cause would exist.  What may be minor financial loss or inconvenience to one party may be indeed a preventive factor to another dependent on personal circumstances of the parties.  That Respondent is a capable and desirable employee is not disputed.  Neither is it in dispute that Petitioner was readily able to secure a wholly adequate replacement without undue hardship or difficulty.  Tr.  20.

The legislature has vested the Commissioner of Education with discretionary powers to suspend or cancel teaching certificates when teachers' employment contracts are abandoned without good cause.  The legislature further granted authority to issue a reprimand in lieu of more severe action when it is deemed appropriate.  The term "abandon" means "to give up with the intent of never again claiming a right or interest in" and "tends to suggest complete disinterest in the fate of what is given up".  Websters New Collegiate Dictionary, G.  & C.  Merriam Co.  (1979).  The facts show that this is not quite the case here.  Respondent did not act wholly free from restraint.  She sought on three occasions to be released from her contract.  On June 30, 1981, with her Superintendent, on July 9, 1981, with the Board of Trustees and again on July 20, 1981.  She gave up, or set aside contracting for another position while she attempted to gain this release.  Tr.  31-32.  To that extent, Respondent remained restrained by her contract with Petitioner.  Respondent has been a capable teacher for some ten years.  Respondent assumed that Petitioner would view her request on a totally humane basis, not recognizing that, from a business or legal standpoint, she resigned without good cause.  Respondent's actions, however, have brought no harm to public education in Texas, and it is further recognized that Petitioner, through Petitioner's deligence, was able to secure a replacement without additional expense or loss of instructional services.  However, Respondent did resign after accepting an employment contract and has done so without the consent of Petitioner's Board of Trustees.  Considering Respondent's timely requests for release, Respondent's delay in accepting employment until her appeals to Petitioner were exhausted, and that Petitioner is not unduly harmed by Respondent's resignation, it is deemed appropriate that Respondent's penalty be reduced to a reprimand.

Conclusions of Law
After due consideration of the foregoing Findings of Fact, in my capacity as State Commissioner of Education I make the following conclusions of law:

1.  No request has been made, nor has evidence been adduced to warrant cancellation of Respondent's teaching certificate.

2.  Evidence has been adduced to warrant suspension of Respondent's teaching certificate under ordinary circumstances applied to Tex.  Educ.  Code Ann.  §13.046(a)(3) (Vernon 1972).

3.  Satisfactory evidence of circumstances and conduct has been adduced to deem it appropriate that the Respondent be reprimanded pursuant to Tex.  Educ.  Code Ann.  §13.046(e).

O R D E R
After due consideration of the evidence, matters of record and matters of official notice, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent Anita J.  Sheppard be, and is hereby, REPRIMANDED.

SIGNED AND ENTERED this 29th day of JANUARY, 1982.

___________________________

RAYMON L.  BYNUM
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