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DECISION OF THE COMMISSIONER
Statement of the Case
Timothy Hightower, Petitioner herein, files this appeal from a decision of the Board of Trustees of the Mt.  Pleasant Independent School District, Respondent herein, in which his contract as an administrative officer, Director of Fiscal Affairs, was nonrenewed without a hearing.  Petitioner filed his Petition for Review on June 28, 1985 and Respondent filed its Answer on July 30, 1985.  On August 6, 1985, Petitioner filed a Motion for Summary Judgment claiming that he was nonrenewed without receiving the benefits of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984).

Respondent filed a Motion for Summary Judgment on September 5, 1985, claiming that Petitioner was not a "teacher" for the purposes of the TCNA, because he was not required to hold a valid certificate or teaching permit as required by §21.201(1) of the Act.

A hearing on the Motions for Summary Judgment was held on September 10, 1985, before Joe Garza, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented by Richard L.  Arnett, Attorney at Law, Austin, Texas.  Respondent was represented by Joe B.  Hairston, Attorney at Law, Austin, Texas.

On October 9, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's Motion for Summary Judgment be denied and that Respondent's Motion for Summary Judgment be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the Proposal for Decision on October 11, 1985.  Respondent's reply to the exceptions was filed on October 29, 1985.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner served Respondent in the position of Director of Fiscal Affairs/Business Manager and is listed as an administrative officer at pay grade 15.

2.  Petitioner did not receive notice of the proposed nonrenewal of his contract prior to April 1, 1985.  In a written request, Petitioner sought a hearing with the Respondent regarding his contractual status for the 1985-86 school year.

3.  In a letter from the Respondent to the Petitioner, dated May 13, 1985, Respondent's Superintendent indicated that the Board had passed a motion that only those employees who would receive a contract for the 1985-86 school year were those to whom the TCNA applied.  The letter further indicated that it was the Respondent's desire that Petitioner continue in his position on an at-will-basis, since Respondent believed that the statute did not apply to Petitioner or to persons who held positions that did not require certification.

4.  On June 27, 1985, Respondent's Board of Trustees voted not to renew Petitioner's contract and informed Petitioner that his employment would terminate on June 30, 1985.

5.  At the time his employment with the district ended, Petitioner had been employed as Director of Fiscal Affairs since 1981 and had been given one year term contracts since that time.

Discussion
Petitioner was employed as Respondent's Director of Fiscal Affairs/Business Manager and had been so employed since 1981.  Every year since 1981 Petitioner had been given a contract for the following year; said contracts were titled "term contracts." In 1985, Petitioner's contract was not renewed.  Petitioner worked for Respondent until June 30, 1985, when his employment contract expired by its own terms.  Petitioner appealed the Respondent's decision claiming he was nonrenewed improperly.  The question that must be answered and the issue of law that must be determined is whether or not the TCNA applies to Petitioner, a full time professional employee with a college degree, but with no valid certificate or teaching permit.

Section 21.201(1) of the Education Code defines "teacher" as follows:

"Teacher" means a superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional personnel, except paraprofessional personnel, who is required to hold a valid certificate or teaching permit.

(Emphasis added).

Petitioner was classified as an "administrative officer" for the purposes of §16.056(d) of the Education Code, the Public Education Compensation Plan.  He asserts that he was required, pursuant to §16.056(f) to hold a valid certificate.  In pertinent part, §16.056(f) reads as follows:

Each person employed in the public schools of this state who is assigned to a position classified under the Texas Public Education Compensation Plan must be certified according to the certification requirements or standards for each position as established by rule adopted by the State Board of Education.  .  .  .

(Emphasis added).

In 19 Tex.  Admin.  Code §121.1, the State Board of Education defines "certificate" as follows:

A document issued in accordance with Central Education Agency rules authorizing the holder to teach in the public elementary and secondary schools of Texas.

The State Board of Education, in the same section, defines "certified" as the "[s]tatus of a person who holds a valid Texas teaching certificate."

Section 121.1 also defines "professional personel" as "[p]ersonnel employed in positions classified in pay grade 4 and above of the Texas State Public Education Compensation Plan." The position of "administrative officer" is included within this definition.

Not all "professional personnel" are required to be "certified" (i.e., to hold a valid Texas teaching certificate) by the State Board of Education.  19 Tex.  Admin.  Code §105.92 reads, in its entirety, as follows:

The job classification "administrative officer" is to be used only for those positions not requiring certification.  Non-certified administrative officers are to be assigned functions which do not involve supervising or controlling curriculum or professional personnel whose assignments require certification.  Personnel assignments such as tax assessor, business manager, director of transportation, maintenance and grounds, personnel, are considered to be strictly administrative.

(Emphasis added).

Further, §121.12 of the State Board of Education rules reads, in pertinent part, as follows:

(a) Credentials required.  Before those school personnel whose positions are described in §105.92 of this title (relating to Minimum Salary Schedule) may be issued contracts, assigned duties, or paid from any source of funds, they must possess valid credentials.

(b) Credentials for professional personnel.  The credentials for professional personnel are as follows:

(1) For a professional employee whose position requires certification, the credential must be in the form of a valid Texas permanent, temporary, or administrator's certificate; a special assignment permit; or an emergency teaching permit.

(2) For a professional employee whose position does not require certification, except as provided in paragraphs (3) and (4) of this subsection, the credential must be a degree from an accredited college or university.
Petitioner argues that, pursuant to §16.056(f) of the Education Code, the State Board of Education has a duty to establish by rule "certification requirements or standards" for every position listed in the State Compensation Plan - - that it cannot, as it has done, set forth minimum requirements for serving in certain strictly administrative positions, but dispense with the "certification" process for those positions.

It is concluded that §16.056(f) of the Education Code does not require the State Board of Education to establish "certification requirements and standards" for every position listed in §16.056(d).  What §16.056(f) requires is that individuals employed pursuant to the Compensation Plan be certified in any position for which the State Board of Education has determined that the formal certification process is necessary to protect the State's school districts and school-children.

This conclusion is supported by the fact that the language of the TCNA defining "teacher" as a full-time "professional employee .  .  .  who is required to hold a valid certificate or teaching permit" is identical to the language of §13.202(1) of the Education Code defining "teacher" for the purposes of determining who is a member of the teaching profession and subject to that profession's code of ethics and standard practices.  There is no reason to believe that business managers were intended by the legislature to be considered as part of the teaching profession, subject to the teacher's code of ethics, and subject to the authority of the Professional Practices Commission.  The definition of "teacher" does not support such a position; nor does the composition of the Commission as set forth in §13.203.  The Commission, which was apparently intended to include representatives of those groups subject to its authority, includes teachers, counselors, principals, superintendents, college teachers, and a supervisor.  The Commission does not include a member representing strictly administrative personnel, such as business managers.

Further, the Commission's own construction of the statute does not support such a position.  The Commission's rules concerning the code of ethics and standard practices for Texas educators, set forth in 19 Tex.  Admin.  Code §177, refer consistently to "educators." The Commissions' rules concerning complaints and hearings, 19 Tex.  Admin.  Code §181, apply only to "active certificated members of the teaching profession" - - which includes, pursuant to §181.1, any "[a]dministrator, teacher, and special service person who holds either a provisional or professional Texas teacher's certificate or an emergency teaching permit, who holds a position that requires certification, and who is currently on regular duty status." Although the Commission's construction of the statute is not binding on the State Commissioner of Education or the courts, great weight should be given to the construction placed upon a statute by the agency charged with its implementation.  Lumberman's Underwriters v.  State Bd.  of Insurance, 502 S.W.2d 217, 220 (Tex.  Civ.  App.  - - Austin 1973, writ ref'd n.r.e.).  There is no reason to reject the Commission's construction as to the meaning of "teacher"; in fact, even without giving great weight to the Commission's construction, that construction appears to be consistent with the spirit of the statute.

In conclusion, the term "teacher" in §13.302 of the Education Code includes only members of the teaching profession and does not include strictly administrative personnel.  When the legislature uses the same or similar terms in the same connection in different statutes, the term will be given the same meaning in one statute that it has in another, unless there is something to indicate that a different meaning was intended.  L & M.  Surco Mfg., Inc.  v.  Winn Title Co., 580 S.W.2d 920, 926 (Tex.  Civ.  App.  - - Tyler 1979, writ dism'd).  There is no reason to believe that the term "teacher" as used in §21.201(1) of the TCNA was intended to have a meaning different from that in §13.302.  Therefore, it is concluded that the term "teacher" in §21.201 means what it does in §13.302 and includes only members of the teaching profession, and does not include strictly administrative personnel, such as business managers.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's position as Director of Fiscal Affairs does not fall within the protection of the Texas Term Contract Nonrenewal Act.

2.  Petitioner's Motion for Summary Judgment should be DENIED.

3.  Respondent's Motion for Summary Judgment should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's Motion for Summary Judgment be DENIED, and further, that Respondent's Motion for Summary Judgment be, and is hereby, GRANTED.

SIGNED AND ENTERED this 7th day of January, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 21st day of February, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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