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Statement of the Case

Marion J. Rienstra and others, Petitioners, bring this appeal from a decision of the Board of Trustees of South Park Independent School District, Respondent, to change the school district's name from South Park Independent School District to Beaumont Independent School District.

The hearing officer assigned by the Commissioner of Education to preside over the proceedings in this case is Mark W. Robinett.  Petitioners are represented by Marion J. Rienstra, Attorney at Law, Beaumont, Texas.  The school district is represented by Tanner Hunt, Attorney at Law, Beaumont, Texas.

Both parties filed motions for summary judgment and indicated that they did not wish to present oral argument.

On August 22, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that public notice of the April 26, 1984 meeting of the Board of Education of the South Park Schools was posted on April 24, 1984.  Thirty-three items were listed specifically to be considered at that meeting, including Item No. 31, which read as follows: "Consideration of Renaming of Unified School District." (Pet's. Response to Resp's Motion for Summary Judgment, Ex. G; Resp's Motion for Summary Judgment, Ex. A).

2. It is uncontested that, at that meeting, the following occurred, as set forth in the minutes of that meeting:

ACTION ITEMS

A. NAME FOR NEW UNIFIED SCHOOL DISTRICT - At the request of President Frank, this action item was placed first on the list of action items because of the large crowd of citizens and media who were in attendance.  Mr. Frank stated that he hoped the action taken at this meeting would be understood as a move to unify the district, and that there would be no hard feelings regarding the decision.

Mr. Trahan moved and Mr. Ware seconded, that the name of the new unified school district will be the Beaumont Independent School District.

Mr. Dishman spoke against the motion, stating that this district has been South Park Independent School District for many years.  He said the patrons of the South Park District have been victims of circumstances with the dissolution of the former Beaumont Independent School District and the subsequent attachment to the South Park District, and to take away the name of the District is a real injustice to the patrons of the South Park District.

Mrs. Busceme asked why the name South Park/Beaumont or Beaumont/South Park could not be considered.

Mr. Dishman moved that the name South Park/Beaumont Independent School District be the name of the unified school district.  Mr. Frank reminded Mr. Dishman that there was already a motion on the floor, and if that motion didn't carry, his motion would be in order.

Mr. Frank called for the question, stating that the city is the oldest entity and he would cast his vote in favor of the name because he thinks the district should be named after the City of Beaumont.

Yeas:
Messrs. Frank, Trahan, Duhon, Ware

Nays:
Mister Dishman and Mesdames Rienstra and Busceme

Mrs. Busceme stated that if it was the intention to have the name of the City of Beaumont, a name should have been selected that would have been completely different, and not use the same name of the district that was dissolved.

Mrs. Rienstra stated she was completely taken by surprise because there was no discussion on the subject.  She stated she was very distressed and saddened and hoped the people of South Park would join hands for the good of the community.

Mr. Hunt informed the Trustees that a Resolution must be adopted and sent to the Commissioner of Education informing the Texas Education Agency of the name change.  A copy of the proposed Resolution was given to each Board Member.

Mr. Duhon moved and Mr. Trahan seconded, to adopt the Resolution changing the name of the South Park Independent School District to the Beaumont Independent School District.

Yeas:
Messrs. Frank, Trahan, Duhon, Ware

Nays:
Mister Dishman, Mesdames Rienstra and Busceme

(Pet's. Motion for Summary Judgment; Resp's. Motion for Summary Judgment, Ex. D).

3. It is uncontested that, subsequent to the meeting, Petitioner Rienstra requested that the matter of the name change be reconsidered.  (Pet's Response to Resp's. Motion for Summary Judgment, Ex. E).

4. The notice of the meeting of the Board of Trustees scheduled May 17, 1984 included the following item: "Request to reconsider name of school district." (Local Record, Ex. F).

5. At the May 17, 1984 meeting of the Board of Trustees, the following occurred, as set forth in the minutes of that meeting:

COMMUNICATIONS

D. MARION RIENSTRA - Mr. Rienstra, speaking on the subject of the name change of the South Park Independent School District, strongly encouraged the Trustees to reconsider the name of the district to include South Park.  Mr. Rienstra suggested that perhaps the action taken by the Board of Trustees at the April 26 Regular Board Meeting may have been null and void because, in his opinion, Robert's Rules of Order was not followed when President Frank moved Action Item "Q" - Consideration of Renaming Unified School District, to the top of the Action items without the required two thirds vote of the Trustees to suspend the rules and change the order of business.

E. P. J. GILBERT - Mr. Gilbert strongly urged the Trustees to reconsider the name of Beaumont Independent School District and include both South Park and Beaumont, stating that such action will do much to unify the school district.

F. MORRIS WEEKS - Mr. Weeks told Trustees that a petition drive requesting Trustees to reconsider the name Beaumont Independent School District had obtained more than 7,000 names.  He encouraged the Board to reconsider the name to include South Park.

G. EUGENE DARST - Mr. Darst asked the Board to reconsider the name change of the unified school district, stating he believes the patrons will accept a compromise.

H. JESSE BAKER - Mr. Baker encouraged the Trustees to consider renaming the combined school district, stating the name Beaumont Independent School District is grossly unfair to the patrons of the South Park District.

I. D'ANN DOUGLAS - Ms. Douglas, stating there was no input from the community regarding a name for the unified school district, urged the Trustees to have a new name.  Ms. Douglas also cited the need to have a Certified Parlimentarian (sic) present at the School Board meetings, and encouraged the Trustees to give this some consideration.

*

*

*

L. DANA HARRINGTON - Ms. Harrington spoke on behalf of the name of the new unified school district, stating the name South Park should be in the final name.

M. BOB MARTIN - Mr. Martin, speaking against the name Beaumont Independent School District for the unified school district and the way it was handled, told Trustees in his opinion this will promote fractionalism and will do nothing to promote unity.

N. R. H. BERWICK - Mr. Berwick apprised the Board of the history of the South Park Independent School District, including the inception of Lamar University.  He encouraged the Board to rename the district South Park Independent School District.

O. NAN VINCENT DALEO - Ms. Daleo, speaking against the name change of the district, challenged the Board to show a genuine effort with a new name, stating the Trustees have an opportunity to forge peace in an already troubled city.

P. DISA ALBANESE - Ms. Albanese urged the Trustees to reconsider the name change of the unified school district, stating the Board cannot begin this year as a unified Board with the decision that was made to rename the district the Beaumont Independent School District.

Q. PAM PENNA - Mrs. Penna stated she felt it mandatory that a new name, one that both districts can be proud of, be considered.

Several other persons requested to speak but were denied permission due to the 24-hour written request to be placed on the Agenda, as stated in the School Board Policies.

*

*

*

ACTION ITEMS

A. REQUEST TO RECONSIDER NAME OF SCHOOL DISTRICT - Mr. Frank stated that the name Beaumont Independent School District was given the district so the district could be named after the City of Beaumont.  He further stated that no citizens came forward in protest the night of the April Board meeting when the name was decided.

Mrs. Rienstra stated she hoped that one of the majority Board Members would see fit to make a motion to reconsider the name of the district in an effort to bring harmony to the unified school district; if not, she would make a motion to rename the district the South Park/Beaumont Independent School District.

Mr. Dishman said he had received phone calls and letters from all over the State, and that people are upset over the name change of the South Park Independent School District.  He said he appreciated these patrons coming forward and making their wishes known to the Board.  Mr. Dishman stated that he believed that at the April Board Meeting the vote would be 5 to 2 in favor of a compromise, based on discussions held that the public had not heard.  It was Mr. Dishman's opinion that if the Board cannot get together on a name, he doesn't see how they can deal with matters like student assignments, curriculum, etc.  He said he hoped the Board would work together in harmony.  He stated the news media has done everything they can to make this matter a racial issue, beginning with the editorial in the Beaumont Enterprise, and the people of Beaumont are tired of this.  This is not a Black and White issue, stated Mr. Dishman, rather three trustees of the former South Park District and four new Trustees.  Mr. Dishman asked his fellow Board Members to reconsider the name Beaumont Independent School District.

Mr. Ware spoke out about how very important a name is.  He stated he is a graduate of Hebert High School, a school that had a lot of pride and tradition, whose name and school had been taken away.  Mr. Ware further stated the district has spent millions of dollars in the courts trying to evade the issue of desegregation, and believes it is time to stop spending money on legal fees and get out of the courts.

Mr. Trahan [stated] that patrons had ample time to be placed on the Agenda before the last Board meeting.  He stated that patrons attending the meeting tonight were asking for democracy to prevail with regard to the election of the Odom Middle School cheerleaders.  Mr. Trahan stated democracy prevailed at the last Board meeting when the Trustees renamed the unified district the Beaumont Independent School District.  Mr. Trahan admonished patrons for what he considered as publicly chastising the Board.  He stated that in the past, Blacks had come before the Board and made appeals; when these were turned down they respected the decision of the Trustees, and said patrons need to respect the decision of this Board because they are the governing body of this district.

Mrs. Busceme stated the very first decision the new Board made was the renaming of the new unified school district.  She agreed with Mr. Trahan that the Board is the governing body of the district, but added they are an elected governing body.  Mrs. Busceme said they should not admonish people for coming forward and voicing an opinion.  Mrs. Busceme stated that devisions (sic) have not only taken place in the community because of this name change, but also in the schools, and the children are the ones who are suffering.  Mrs. Busceme suggested the Board should settle this issue of the name change.

Mr. Duhon said he felt some of the words spoken tonight had been very unfair.  He stated he deeply regreted (sic) that tonight he has to be a part of a decision all will not agree with, but in the Trustee District he represents, he has the support of his constituents.  Mr. Duhon asked Mr. Frank to call for the motion.

President Frank called for the motion.

Mrs. Rienstra moved and Mr. Dishman seconded, that the district be named the South Park/Beaumont Independent School District.

Mr. Trahan called for a point of order, asking Mr. Hunt if the Board should have a motion whether-or-not to consider the name change, as stated in the Agenda.  Mr. Hunt answered that was correct and Mr. Frank ruled the motion out-of-order.

Mrs. Rienstra moved and Mr. Dishman seconded, that the Board reconsider the name of the school district.  There was no discussion.

Yeas:
Mr. Dishman, Mesdames Rienstra and Busceme

NAYS:
Messrs. Frank, Trahan, Duhon, Ware

6. Board of Trustees Statement of Policy No. 1007 reads, in pertinent part, as follows:

RE: RULES OF ORDER AND MEETING FORMAT

Robert's Rules of Order, Newly Revised, shall be followed by the President of the Board in the conduct of all Board meetings.  Rules may be suspended at any meeting of the Board of Trustees by a majority vote of members present. . . .

Discussion

Petitioners' basic contention in this case is that the action taken by the Board of Trustees at its April 26, 1984 meeting, changing the name of the school district, is null and void, because the matter was considered out of order.  Their rationale is set forth in Paragraph IV of their Petition for Review:

The statement of policy of the Board of Trustees at Page 13 states that "Robert's Rules of Order, Newly Revised, shall be followed by the President of the Board in the conduct of all Board meetings."

*

*

*

Section 65, Page 261, at bottom of Page 262, Robert's Rules of Order, reads:

If it is desired to transact business out of its order, it is necessary to suspend the rules which can be done by a two-thirds vote.  (emphasis added)

In this case, there were sixteen action items on the agenda designated A through P, with the fourteenth item being: "P - - consideration of renaming of unified school district.  See Exhibit 'Q'."

President Murry Frank brought this action "P" up as the first action item without a vote to suspend the rules and with little or no opportunity for the three members opposed to speak on the issue, let alone vote in opposition to the suspension of the rules.  The motion was made to name the District "Beaumont Independent School District," was seconded and a vote taken and passed, four to three, without opportunity, according to Robert's Rules of Order, for discussion or debate.

Section 65 of Robert's Rules of Order provides another method of transacting business out of order and that is:

"But, as each resolution or report comes up, a majority can at once lay it on the table, and thus reach any question which it desires first to dispose of."

This was not done.

Section 47, Page 201, of Robert's Rules of Order bears the caption, "Votes that are Null and Void Even if Unanimous" and reads:

"No motion is in order that conflicts with the laws of the nation, or state, or with the assembly's constitution or by-laws, and if such a motion is adopted, even by a unanimous vote, it is null and void."

The statement of policy is the Board's constitution or by-laws.  It adopts Robert's Rules of Order for the conduct of its meetings.  Accordingly, it is the position of these Petitioners that the action taken by the Board with respect to the purported name change is null and void and that the name of the District is still South Park Independent School District.

The problems with the Petitioners' position include the following:

(1) Robert's Rules of Order, Newly Revised, Scott Foresman (1981), discusses "Taking Up Business Out of Its Proper Order" in §40 (pp. 308-09).  In pertinent part, that discussion reads as follows:

The chair himself cannot depart from the prescribed order of business, which only the assembly can do by at least a two thirds vote.  This is an important protection in cases where some of the members principally involved in a particular question may be unable to be present through an entire meeting.  When such a departure from the order of business is justified, however, it is usually easy for the chair to obtain the necessary authorization from the assembly.  He can say, for example, `The chair will entertain a motion to suspend the rules and take up. . .;' or (for obtaining unanimous consent), `If there is no objection, the chair proposes at this time to proceed to take up. . . ."

"Adoption of a Motion or Action Without a Motion, by General (or Unanimous) Consent" is discussed in §4 (pp. 44-46), which reads, in pertinent part, as follows:

In cases where there seems to be no opposition in routine business or on questions of little importance, time can often be saved by the procedure of general consent, or as it is also called, unanimous consent.  Action in this manner is in accord with the principle that rules are designed for the protection of the minority and generally need not be strictly enforced when there is no minority to protect.  Under these conditions, the method of general consent can be used either to adopt a motion without the steps of stating the question and putting the motion to a formal vote, or it can be used to take action without even the formality of a motion.  To obtain general consent in either case, the chair states that `If there is no objection . . . [or, `Without objection. . .'] the action which he mentions will be taken; or he may ask `Is there any objection . . .?' He then pauses, and if no member calls out, `I object,' the chair announces that `Since there is no objection. . .,' the action is decided upon . . . .

*

*

*

Whenever it is stated in this book that a certain action or the adoption of a certain motion `requires a two-thirds vote,' the same action can, in principle, also be taken by unanimous consent. . . .

The minutes of the April 26, 1984 meeting indicate that consideration of the name change was placed first on the list of action items at the request of the Board president.  There is no indication from the minutes, which appear to be thorough, that any board member objected to considering the issue out of its scheduled order, nor has it been alleged by Petitioners that there was such an objection.  In the absence of any such objection, it must be concluded that the action was taken without a motion by unanimous consent.

(2) Robert's Rules of Order, Newly Revised, contains, in §10, (p. 91), a discussion of "Main Motions That Are Not in Order," which reads, in pertinent part, as follows:

1. No main motion is in order which conflicts with national, state, or local law, or with the bylaws (or constitution) or rules of the organization or assembly.  If such a motion is adopted, even by a unanimous vote, it is null and void.

The concern of this rule clearly is with the substance of the motion, not with procedural aspects of making or adopting a motion.  Even if a motion is wrongfully considered out of order, therefore, it is not "null and void" if the purpose for which the motion is offered is lawful and does not run counter to the organization's own rules or bylaws.  There is no law prohibiting a board of trustees from changing a school district's name.  In fact, Tex. Educ. Code Ann. §21.006 (Vernon 1972) specifically authorizes such action.  Nor is there any allegation that the district's own bylaws purported to forbid such action.

(3) Even if it were concluded that the action taken at the April 26, 1984 meeting was invalid, it was ratified at the May 17, 1984 meeting.  Petitioners argue, in paragraph II of their response to the school district's Motion for Summary Judgment, that ratification did not occur, because, at that meeting

Trustee Rienstra made a motion to rename the District "South Park-Beaumont Independent School District" and Trustee Dishman seconded.  Trustee Trahan raised a point of order that the Motion was out of order because the agenda listed "Request to Reconsider Name of School District." The Motion was ruled out of order; whereupon Trustee Rienstra made a motion to reconsider the name of the School District, which motion was seconded by Trustee Dishman and then defeated by a four-to-three vote . . . . There was no agenda item to ratify the name change, so certainly no action could have been taken at the May 17 Board meeting which would ratify the action previously taken at the April 26 meeting.

An express motion to ratify a prior action is not, however, an essential element of ratification.  What is essential is a "manifestation of assent to confirm one's prior act." Bocanegra v. Aetna Life Ins. Co., 605 S.W.2d 848, 851 (Tex. 1980).  That manifestation was made in the present case when the Board voted to not reconsider the name of the school district.

Petitioners also complain, in paragraph IV of their response to the school district's Motion for Summary Judgment, that the minutes of the April 26 meeting "show that a matter regarding cheerleader quota at Odom School was first discussed, at which Respondent Frank asked if others wanted to speak.  No such invitation was extended to the patrons, nor indeed to the minority members of the Board with respect to the name change."

First, the minority members of the Board all spoke on the issue at the April 26 meeting.  (See Finding of Fact No. 2).  There is no indication that anyone else wished to speak.  Nor is there any requirement by law that anyone else be given an opportunity to speak.  Even if there were such a requirement, however, it would not change the outcome of the present case.  Those opposed to the name adopted by the Board at the April 26 meeting made their position clear at the May 17 meeting prior to the Board's reconsideration of the matter.  (See Finding of Fact No. 5).

Finally, Petitioners claim, in Paragraph V of their Petition for Review, that

[t]he name selected as the changed name of the District is one and the same as the District which dissolved by the vote of its own constituency, knowing that it would be attached to the South Park Independent School District and knowing that it would bear the name of South Park Independent School District.  The so-called changed name, Petitioners submit, has an aura of failure to it and is offensive to these Petitioners and many others throughout the combined Districts.

The decision concerning what to call a particular school district is strictly a policy matter for the local board of trustees.  Although it might be possible, it is difficult to imagine a situation in which a school district's name itself is unlawful.  At any rate, the present case does not present such an extreme situation.  While the feelings of the patrons of the former South Park Independent School District are understandable, and it appears that the law has wrought an unfair result in this instance, the Commissioner of Education has no authority to reverse the Board's decision on that basis.  The decision of the Board of Trustees may not, therefore, be disturbed.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The action of the Board of Trustees to change the school district's name at its meeting on April 26, 1984 was accomplished in accordance with district policy.

2. If, for any reason, the action taken at the April 26 meeting was invalid, that action was effectively ratified by the Board at its meeting on May 17, 1984.

3. The Commissioner of Education has no authority to interfere with a decision concerning the name of a particular school district when the name selected is not unlawful.

4. The name "Beaumont Independent School District" is not unlawful.

5. Petitioners' appeal must be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that Petitioners' appeal be, in all things, DENIED.

SIGNED AND ENTERED this  30th  of  Oct.  , 1984

________________________________

RAYMON L. BYNUM
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