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Statement of the Case

Petitioner filed a petition for review before the State Commissioner of Education on February 1, 1993 complaining of Respondent's decision to discipline her child for an incident that occurred during a supervised recess at Spring Garden Elementary School.  Petitioner contends that disciplinary actions were not enforced equitably in response to her child's injuries.  On March 19, 1993, Respondent filed a motion to dismiss for untimely filing and for lack of jurisdiction.  Petitioner filed a reply on May 17, 1993.

Petitioner appeared pro Se.  Respondent was represented by Lynn Rossi Scott, Attorney at Law, Arlington, Texas. Lorraine J. Yancey was the Hearings Examiner appointed by the State Commissioner of Education.

Petitioner's Petition for Review was filed with the Commissioner of Education 161 days after Respondent's decision to deny her grievance.

On June 9, 1993, the Hearings Examiner issued a Proposal for Decision recommending that Petitioner's appeal be dismissed for untimely filing.  No exceptions were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner presented a grievance to Respondent's board of trustees on August 4, 1992 and August 18, 1992 regarding an injury to and the discipline of her child.  (Official Notice).

2. Respondent's board postponed action on the August 4, 1992 agenda item and took no action on the August 18, 1992 agenda item, in effect upholding the Administration's position.  This decision was announced in person to Petitioner.  Petitioner received written notice by letter dated August 20, 1992.  (Official Notice).

3. Petitioner filed a Petition for Review with the Commissioner of Education on February 1, 1993.  By letter dated February 16, 1993, the petition was returned to Petitioner for failure to indicate that a copy had been sent to Respondent.  By letter dated February 22, 1993, Petitioner verified that a copy of the Petition for Review had been received by Respondent on February 17, 1993.  (Official Notice).

4. In violation of 19 Texas Administrative Code §157.9, Petitioner's Petition for Review was filed more than forty-five days after the decision or ruling complained of was first communicated to Petitioner.  (Official Notice).

5. Respondent has moved to dismiss Petitioner's appeal for untimely filing and lack of jurisdiction pursuant to 19 Texas Administrative Code §157.9.  (Official Notice).

Discussion

When a decision is announced in the presence of the Petitioner or the Petitioner's representative of record at a hearing, the announced decision shall constitute communication to the Petitioner.  Respondent announced its decision in the presence of Petitioner on August 18, 1992.  Petitioner's appeal to the State Commissioner in February, 1993 was untimely, pursuant to 19 Texas Administrative Code §157.9 (now §157.1051).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1. The Commissioner of Education does not have jurisdiction over this appeal because it was not timely filed within 45 calendar days, in violation of 19 T.A.C. §157.9.

2. Petitioner's appeal should be dismissed for untimely filing.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED for untimely filing.

SIGNED AND ISSUED THIS  15th  day of  July  , 1993

_______________________________

LIONEL R. MENO
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