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ORDER OF RECUSAL
BE IT KNOWN that on this date came on for consideration the State Commissioner of Education's own Motion to Recuse.  The Commissioner was contact by Petitioner and by individual members of Respondent Board of Trustees prior to the institution of the instant appeal and the Commissioner was informed of fact issues involved in the appeal.  Accordingly, it is hereby

ORDERED that the undersigned is hereby RECUSED from the decision-making process in this matter; and, it is

FURTHER ORDERED that Thomas E.  Anderson, Jr., Deputy Commissioner for Finance and Compliance, be, and is hereby, appointed to issue a final decision in the above matter.

SO ORDERED.

SIGNED AND ENTERED the 27th day of MAY, 1987.

___________________________

W.  N.  Kirby

Commissioner of Education
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DECISION OF THE COMMISSIONER
Statement of the Case
Herbert Harper, Petitioner, brings this appeal from the decision of the Board of Trustees of South San Antonio Independent School District, Respondent, to terminate his contract as superintendent.

A hearing before the Commissioner of Education was held on May 27 and 28, 1986.  Mark Robinett presided as Hearing Officer.  Rebecca M.  Elliott, and then Margaret O.  Thompson were subsequently appointed as Hearing Officers for the purpose of issuing a Proposal for Decision.

Petitioner is represented on appeal by Mr.  Roy R.  Barrera, Sr., Attorney at Law, San Antonio, Texas.  Respondent is represented by Mr.  Herman H.  Segovia, Attorney at Law, San Antonio, Texas.

On March 17, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on April 15, 1987.  Petitioner's Reply to Respondent's Exceptions was filed on May 8, 1987.

By order dated May 27, 1987, the Commissioner of Education recused himself from the decision-making process in this appeal for the reason that he was contacted by Petitioner and by individual members of the Respondent Board of Trustees, who informed him of the fact issues involved prior to the institution of the instant appeal.  The same order effected the appointment of Dr.  Thomas E.  Anderson, Jr., Deputy Commissioner for Finance and Compliance, to review the administrative record and render a decision.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as appointee of the State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed by Respondent as Superintendent of South San Antonio Independent School District by contract for a period beginning on July 1, 1984 and ending June 30, 1989.  (Pet.  Ex.  27).  He had been employed in the district as Superintendent since August 1, 1973.  (Tr.  Vol.  1: 267).

2.  At the time Petitioner was dismissed, his salary was $62,151.00, the same salary that he had received for the 1984-85 school year.  (Pet.  Ex.  27, Tr.  Vol.  2: 541-42).

3.  On October 1, 1985, Respondent Board of Trustees voted to suspend Petitioner effective the same day.  (Pet.  Ex.  4).

4.  Petitioner was notified on November 7, 1985 by letter dated November 4, 1985, that the Board had voted to suspend him with pay until November 18, 1985.  The following reasons were given for his suspension:

1. Failure to apprise board of requested hearings by terminated employees which has led to needless litigation.

2. Failure to implement an inventory control system as directed by the board and Texas Education Agency.

3. Failure to give non-certified employees the 6% salary increase as directed by the board, which resulted in employees obtaining raises ranging from 0% to 70% leading to needless filed grievances.

4. Failure to evaluate school principals as required.

5. Failure to appoint safety officer and to implement safety changes required by city.

6. Failure to obtain board approval on required district purchases and the contracting and payment of purchases without board approval, e.g., purchase of computers.

7. Failure to submit at least three names for the positions of school architect and school attorney as requested by the board.  Only one name was submitted for each position.

8. Implementing, in effect, a reorganization plan without board approval, resulting in needless reassignments and terminations which have led to needless litigation.

9. Failure to address numerous complaints at Athens Elementary which led to parent picketing of school and reassignment of school principal.

10. Failure to provide correct information to board regarding tax attorney contract.  Information provided was that attorney had a one year contract when he has three year contract.

11. Failure to provide correct information regarding architect's contract.  Information provided was that architect had no contract when in fact he did which has led to needless and costly litigation.

12. Failure to update board policy as required.

13. Failure to provide board with Texas Education Agency reports received by the school district.

14. Directing use of school equipment for private use, e.g., use of school lawn equipment on private lots.

15. Misinforming the board that superintendent does not receive a car allowance.

16. Failure to provide correct information regarding costs of county to collect taxes which has led to tremendous increase for costs of said service.

17. Recent poor evaluation by the board.

18. Failure to place items on agenda as requested.

19. Failure to give news media proper notice of properly called board meetings.

Petitioner was also directed to respond to the cited deficiencies by November 12, 1985.  (Resp.  Ex.  3).

5.  By letter dated November 19, 1985, Petitioner was notified of Respondent's proposal to terminate his contract, effective December 10, 1985.  (Resp.  Ex.  4).  The alleged grounds for termination were referenced in letters from the board dated September 16, 1985 and November 4, 1985, and the Texas Education Agency reports attached as exhibits to the November 19, 1985 letter.  (Resp.  Ex.  4).

6.  Petitioner's contract with Respondent Board of Trustees was terminated after a hearing conducted before the Board on December 9, 1985, to be effective December 10, 1985.  (See Respondent's Original Answer, Para.  V, Petitioner's Petition for Review, Para.  V, Resp.  Ex.  1).

7.  Respondent notified Petitioner of the reasons for his termination consisting of the nineteen reasons given for Petitioner's suspension, listed in Finding of Fact No.  3 (supra) and incorporated herein and the following additional reasons for termination:

20. The Superintendent failed to provide sufficient orientation and training to new Board members.  (See Board Ex.  12-A from Local Hearing, D(1)).

21. The Superintendent has not implemented the safety changes requested by the City of San Antonio Fire Department.  (See Board Ex.  12-A from Local Hearing, D(6)).

22. The Superintendent failed to properly manage the Alternative School and allowed the administration of the school to degenerate to such a state that students were physically abused and one student was hospitalized.  The former incident has resulted in litigation.  (See Board Ex.  12-A from Local Hearing, D(7)).

23. The Superintendent has failed to control gas credit cards in the school district and as a result the District has had to pay charges that are unsupported by documentation.  (See Board Ex.  12-A from Local Hearing, D(8)).

24. The Superintendent has failed to timely pay school utility bills and as a result, the school has had to pay late charges.  (See Board Ex.  12-A from Local Hearing, D(9)).

(Resp.  Ex.  3).

Regarding the numbered reasons given for termination, I make the following Findings of Fact:

8.  Regarding No.  1, Respondent was apprised of requested hearings by terminated employees.  The request for a Board hearing by the terminated employee, Mr.  Ernest Olivares, was sent to Respondent Board of Trustees by its attorney, Mr.  Pytel.  (Tr.  Vol.  II: 333-34).  In addition, Mr.  Jack Pytel, Attorney for Respondent, was present at the June 24, 1985 Board meeting in which Respondent Board voted to terminate Mr.  Olivares' employment (See Tr.  Vol.  I: 270-71 and Pet.  Ex.  1) and advised the Board regarding the employee termination.  (See Resp.  Ex.  6).  Mr.  Pytel also indicated in the December 6, 1985 letter that another request for hearing had gone to Mr.  Ralph Tarnava, President of the Board of Trustees, from a Mr.  Les Mendelson requesting an open hearing.  That request was forwarded to the Respondent's attorney.  (See Resp.  Ex.  6).  The termination of two ROTC sergeants, Sergeant Freiling and Sergeant Montez, was processed through Mr.  Turner, Personnel Director, and was discussed by him with Respondent's attorney before Petitioner was asked to recommend the action to the Board.  (Tr.  Vol.  II; 343-44).  Petitioner never saw a request for hearing made by Laura Cervantez.  (Tr.  Vol.  II: 350-51).

9.  Regarding No.  2, Petitioner directed Mr.  Ronnie Durbon, Associate Superintendent for support services to implement an inventory control system and to inventory Respondent's fixed assets annually.  (Tr.  Vol.  II: 387-88, 495, 497, 500, 502).  Petitioner checked with Mr.  Durbon to see if the inventory was being made.  In addition, he spoke with Mr.  Durbon informally regarding the inventory process.  (Tr.  Vol.  II: 498).  The inventory was in progress when Petitioner was suspended.  (Tr.  Vol.  II: 502; Resp.  Ex.  8, page 2).

10.  Regarding No.  3, the salary increase given to employees of Respondent for the 1985-86 school year was approved by the Board and was recommended by a committee made up of three Board members.  (Tr.  Vol.  II: 412, 413; Pet.  Ex.  10, p.  2).  Board members were informed of the proposed salary increases by Board President Tarnava, on August 19, 1985, prior to their voting to approve the 1985-86 budget:

The teachers percentage varied from about 7% to as high as 19%.  On the principals it was also a sliding scale, depending on the years and particular stop (sic) the individual is in, but it ran from about 9% to 19%.

(Pet.  Ex.  10, p.  2).  This information was given in response to a question by Miss Angela Salas, Board member.  (Pet.  Ex.  10, p.  2).  Further, the Board was told that the percentage increase for clerical personnel was varied and was based on reclassification plus an increase.  (Pet.  Ex.  10, p.  2).  There is no evidence that the Board directed an across the board 6% raise for non-certified employees.

11.  Regarding No.  4, Petitioner evaluated school principals as required.  (Tr.  Vol.  I: 140-42; Vol II: 351-53).

12.  Regarding No.  5, Mr.  Tony Zamora had been assigned and had performed the duties of safety officer in Respondent ISD at Petitioner's request since 1984.  (Tr.  Vol.  I: 193, Vol.  II: 434-35).  See also Finding of Fact No.  28.

13.  Regarding No.  6, Petitioner received Board approval on district purchases and the contracting and payment of purchases as required by the Board.  (Tr.  Vol.  II: 387, Pet.  Ex.  10, p.  9; Pet.  Ex.  14, p.  3).

14.  Regarding No.  7, Petitioner did not submit three names for the position of school attorney.  However, at Petitioner's recommendation, the Board retained Mr.  Jack Pytel, Attorney at Law, on an interim basis.  Respondent Board of Trustees voted to retain Mr.  Pytel for 90 days "while considering other attorneys." The Board did not direct the Petitioner to submit three names.  (Pet.  Ex.  8, pp.  3, 4).  On the evening Mr.  Pytel was retained as the interim attorney, another attorney spoke from the audience, requesting Board consideration of his services and presenting his resume.  (Pet.  Ex.  8, p.  4; Tr.  Vol.  II: 366).  At the end of the interim period, the Board voted to retain Mr.  Pytel for one year.  Prior to taking the vote, the minutes reflect that the Board President, Mr.  Tarnava, recommended retaining Mr.  Pytel.  (Pet.  Ex.  13, p.  12).

Four architectural firms wrote Petitioner, as Superintendent of Respondent ISD, asking to be considered for service by the Board.  Petitioner, along with Mr.  Ronnie Durbon, reviewed the names of four firms.  The four architectural firms were interviewed by Petitioner and Durbon.  Petitioner presented only one architectural firm to the Board.  However, the resumes of the other firms were provided to the Board.  The Board accepted the recommendation and voted unanimously to retain the architectural services of Noonan, Crocker, Dockery and Rogers.  (Pet.  Ex.  7, pp.  8-12; Tr.  Vol.  II: 365, 366, 460, 461).

15.  Regarding No.  8, Respondent Board of Trustees approved all personnel reassignments and terminations recommended by Petitioner.  (Pet.  Ex.  10, pp.  6, 66; Pet.  Ex.  21).

16.  Regarding No.  9, Petitioner met with a group of concerned parents of children attending Athens Elementary School on April 25, 1985 and on April 30, 1985 to listen to their concerns over problems which existed at Athens.  (Pet.  Ex.  5, p.  5).  Prior to that time, Petitioner had directed Dr.  Howard and Ronnie Durbon to investigate the situation at Athens Elementary.  By memos dated February 19, 1985 and February 29, 1985, respectively, both Dr.  Howard and Mr.  Durbon reported back to Petitioner indicating what problems they had found and what action they had taken to remedy the facilities and materials problems.  (See Pet.  Ex.  25, 26).  Petitioner also recommended that the principal be removed from Athens and that Ruben Flores be reassigned from Assistant Principal, South San Antonio High School, to Principal at Athens Elementary School.  (See Resp.  Ex.  9).  The Board subsequently approved this action on August 19, 1985.  (See Pet.  Ex.  10, p.  6).  Thus, Petitioner did address the complaints of parents of children at Athens Elementary School even before the Board asked Petitioner to check into the problem.  Adequate measures were taken by Petitioner.  (Resp.  Ex.  9; Pet.  Ex.  25, 26).

17.  Regarding No.  10, Petitioner advised Respondent Board of Trustees that the tax attorney was employed on a three-year contract with two three-year options at the Board's discretion.  (Pet.  Ex.  5, p.  19).  The Board was also advised by Mr.  Heard, the tax attorney, that he had a three-year contract.  (Pet.  Ex.  6, p.  7).

18.  Regarding No.  11, Respondent Board of Trustees knew they had a contract with the architect, Mr.  Tuggle and discussed the terms of the various contracts at a Board meeting held on April 15, 1985.  (See Pet.  Ex.  12, pp, 4, 5, 6, 7).

19.  Regarding No.  12, Petitioner recommended updating of Board policies periodically.  (See Pet.  Ex.  6, p.  11; Pet.  Ex.  7, pp.  17, 18; Pet.  Ex.  8, p.  3; Pet.  Ex.  12, p.  1; Pet.  Ex.  13, p.  14; Resp.  Ex.  16, TEA Accreditation Monitoring Report, p.  5).

20.  Regarding No.  13, Petitioner provided Respondent Board of Trustees reports received from the Texas Education Agency by the district.  (Pet's Exs.  7, 8, 13, 23).

21.  Regarding No.  14, Petitioner did direct that two lots which were not owned by the District be mowed using the district's equipment and personnel.  One lot was a park belonging to the City of San Antonio and was adjacent to Royal Gate Elementary School, a SSISD school.  The lot was mowed at Petitioner's direction in order to protect the safety of the students attending Royal Gate.  The City of San Antonio was slow to maintain the park and Petitioner was concerned about the safety of the children.  (See Tr.  Vol.  II: pp.  363, 364).  The other lot was located about 1/2 mile from a SSISD school and was used by the students of SSISD as a little league field.  (Tr.  Vol.  II, p.  364).  Neither lot was mowed on a regular basis.  The mowing was not done on private lots for the private or personal use of Petitioner, but was done to protect the health and welfare of students of SSISD.  (Tr.  Vol.  II: 363-64).

22.  Regarding No.  15, Petitioner did not receive a car allowance.  (Tr.  Vol.  II: 406, 471, 524, 525).

23.  Regarding No.  16, the Board approved the cancellation of a contract between the Bexar County Tax Collector and the South San Antonio School District for the collection of taxes for Respondent and voted to maintain a local tax office.  (See Pet.  Ex.  7, p.  16).  There is no evidence that Petitioner negligently provided incorrect information.

24.  Regarding No.  17, Respondent Board of Trustees did give Petitioner one poor evaluation, on September 29, 1985, prior to voting to suspend Petitioner on October 1, 1985.  However, Respondent violated its own policy, Local Policy BJCD, by failing to evaluate Petitioner on a quarterly basis and by failing to hold progress reports with Petitioner.  (See Pet.  Ex.  1, p.  1, Tr.  Vol.  II: 399, 403-05, 467-70).

25.  Regarding No.  18, Petitioner placed items on the agenda for Respondent Board meetings as directed by the President of the Board.  (Tr.  Vol.  II: 562-63).

26.  Regarding No.  19, Petitioner routinely notified the news media regarding properly called Board meetings.  (Tr.  Vol.  II: 440, 484, 485, 486).

27.  Regarding No.  20, Petitioner provided a reasonable amount of orientation and training for new Board members.  (See Pet.  Ex.  5, p.  13; Tr.  Vol.  II: 442-47).

28.  Regarding No.  21, Petitioner was not directed by the Board of Trustees to implement any safety changes requested by the City of San Antonio Fire Department and there is no evidence to support a finding that he did not implement any and all changes needed.  (Tr.  Vol.  II: 561).

29.  Regarding No.  22, Petitioner, at Board request, made recommendations for improvement, and implemented the recommendations.  (Pet.  Ex.  6, pp.  12-16; Tr.  Vol.  II: 457-58).

30.  Regarding No.  23, Petitioner properly managed Respondent's gas credit cards by directing that only bus drivers making out of town trips be issued gas credit cards for the purpose of filling the buses with fuel for return trips home.  (Tr.  Vol.  II: 432-33).

31.  Regarding No.  24, Petitioner followed Respondent's procedure for routine payment of utility bills.  (Tr.  Vol.  II: 433-34).

32.  Petitioner was not given warning of any of the cited deficiencies.

Discussion
Petitioner held a valid five-year contract as Superintendent of Respondent School District.  He alleges that Respondent dismissed him mid-contract without cause.  The statute governing term contracts permits discharge for cause during the term of the contract (Tex.  Educ.  Code Section 21.210, Vernon 1987).

Respondent, in its dismissal proceedings, raised a laundry list of reasons for the dismissal.  The evidence adduced before the TEA Hearing Officer demonstrates amply that most of the charges were clearly refuted, often by statements contained in Respondent's Board meeting minutes, or by Respondent's witnesses.

For example, the testimony of Dr.  James B.  Howard, current Superintendent of the District, refuted charge No.  4 that the Petitioner had not evaluated the principals.  He stated that the evaluations were in the personnel files.  Also, in charge No.  10, the Board charged that Petitioner gave the Board the incorrect information that the tax attorney had a one-year contract.  Board minutes reflect that the Superintendent accurately stated that the tax attorney had a three-year contract.  Nevertheless, the Board attempted a unilateral recission of that contract.

Although there may have been several instances where there could have been more effective management, on only one charge, No.  2, relating to implementation of an inventory control system, is there some evidence of a serious deficiency.  Respondent's Exhibit 8, a TEA Memorandum dated May 8, 1985, shows that a control system was being developed.  TEA's recommendation stated in part as follows:

Continue reorganization of the inventory control system.  As described, it should fulfill requirements if procedures are followed.  (emphasis added).

Petitioner testified that he directed the Associate Superintendent for Support Services to institute inventory controls and to take an inventory of the district's assets.  (Tr.  Vol.  II: 387-88, 500, 502).  But the current Superintendent, Dr.  James B.  Howard, testified that the inventory itself was not begun prior to Petitioner's suspension.  (Tr.  Vol.  I: 148).  However, this one area of weakness does not in itself constitute cause for dismissal.

Petitioner's contract sets forth that he shall "perform his duties to the best of his skill and ability" and shall "discharge the duties as required" by the Board of Trustees.  (Pet.  Ex.  27).

The evidence does not persuasively show that Petitioner failed to discharge his duties appropriately nor was there persuasive evidence that he disregarded any directives of the Board.  If there had been performance by Petitioner which the Board disagreed with, a directive requiring remediation would have been in order.  Had this list of reasons for termination been sent to the Superintendent as direction for remediation, and had he failed to heed such direction, cause for termination may have been found.  While it is apparent from the evidence that in some instances the superintendent did not perform his duties in an exemplary manner, Petitioner has shown that Respondent did not have good cause for terminating his employment.

The evidence shows that Respondent was dissatisfied with Petitioner's performance, but it does not show a violation of his contract nor disregard of specific Board policies and/or directives.  Petitioner has carried his burden of proof; Respondent's decision to terminate Petitioner was in error.

Having concluded that the Petitioner was wrongfully discharged, an appropriate remedy must be ordered.  The relief requested by Petitioner is payment of the balance of the amount of salary due to Petitioner from December 10, 1985 through June 30, 1989, the ending date of his five-year contract, plus attorney's fees.

The Commissioner of Education has traditionally held that it is beyond his jurisdiction to award unliquidated damages.  In addition, no testimony was adduced at the hearing concerning the measure of damages or evidence of mitigation of damages.  Further, the Commissioner has no power to award attorney's fees.

Petitioner is entitled to perform on his contract and receive the benefits thereof as long as he performs satisfactorily.  The benefits of his contract include receipt of all back pay due with interest at the legal rate.

Reply to Respondent's Exceptions
Respondent excepts to the order of procedure followed in the hearing by the Hearing Officer.  Responding to a preliminary request by counsel for the Petitioner that Respondent clarify the charges against Petitioner to be relied upon by Respondent, the Hearing Officer determined that Respondent should proceed with his case first.  This is clearly in accord with the rules under which Texas Education Agency hearings are conducted.

19 Tex.  Admin.  Code Ann.  §157.55 states in pertinent part as follows:

.55 Order of Procedure
(b) .  .  .  [T]he Commissioner may, in the interests of expediting or simplifying the proceedings, require any party to present its evidence concerning a particular issue at any time and in any order, provided that no party shall be denied the opportunity to present all evidence that is relevant and material to any issue which must be resolved in order to properly dispose of the case.

Further, the Hearing Officer clearly stated that despite the change in procedure, the burden of proof remained with Petitioner.  (Tr.  11-12).  Contrary to Respondent's complaint, the record is devoid of any indication that Respondent "adamantly objected" to the change in procedure.

Respondent's exception regarding Finding of Fact No.  20 as to the transcript citation is well taken and has been corrected.  Respondent also complains that the Finding of Fact does not take into account the testimony of Board Member Tony Aguirre, who stated that he asked for but received from Petitioner no reports from the Texas Education Agency (TEA).  However, the record does not reveal the existence of any reports from TEA which were not provided to the Board.  To the contrary, the record shows that in February, 1985, TEA appointed a monitor for Respondent District and that the monitor, Mr.  W.  C.  Andrews, was in active communication with both Board and administration.  (See Pet.  Exs, 7, 8, 23).

Respondent objects to Finding of Fact No.  21, stating that the grass mowing was a misuse of school district funds similar to that found in Brossette v.  Wilmer-Hutchins ISD, Docket No.  190-R2-782 (Comm'r Educ., 1984).  Brossette, however, is distinguishable, in that the Superintendent in that case was found to have used teachers to make campaign signs for the personal benefit of Petitioner and his political allies.  In this case, Petitioner Harper directed activities intended to assist students in this district.

One of Respondent's complaints concerning Conclusion of Law No.  3 is that

".  .  .  the Commissioner of Education does not have the power to determine the legality of contracts or the legal rights of parties thereto.  (See Bd.  of Tr.  of Cryst.  City ISD v.  Briggs, 486 S.W.2d 829 (Tex.  Civ.  App.  - Beaumont 1972, writ ref'd n.r.e.)."

Respondent's exception is not well taken.  The holding of Briggs, which was decided before the adoption of the Term Contract Nonrenewal Act, is clarified in the Texas Supreme Court decision of Grounds v.  Tolar ISD, 707 S.W.2d 889 (Tex.  1986).  There, the Court found that because the Term Contract Nonrenewal Act provides for the interpretation of teacher term contracts by the Commissioner and for appellate procedures, "it is clearly within the Commissioner's power to determine a teacher's statutory rights.  .  .  The interpretation of the rights of the parties pursuant to these contracts is not a pure question of law." (Grounds at 892).  It is clear that the within Decision rests upon Findings of Fact and is therefore not a decision involving a pure question of law.

Further, Respondent's complaint that Petitioner is not entitled to back pay with interest because no evidence was adduced and no determination made regarding the availability of funds and the amount of money due Petitioner is in error.  Such a requirement applies only in a suit at law for breach of contract.  (See Briggs, supra at 832, 835).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as appointee of the State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner has carried his burden of proof that Respondent South San Antonio Independent School District did not have adequate cause to terminate Petitioner during the term of his contract.

2.  Petitioner's appeal should be GRANTED.

3.  Petitioner is entitled to reinstatement and back pay with interest at the legal rate from December 10, 1985 to the date of reinstatement.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as appointee of the State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

IT IS FURTHER ORDERED that Petitioner be reinstated to his former position and that he receive back pay with interest at the legal rate from December 10, 1985 to the date of reinstatement.

SIGNED AND ENTERED this 26th day of June, 1987.

___________________________

THOMAS E.  ANDERSON, JR.

DEPUTY COMMISSIONER FOR FINANCE

AND COMPLIANCE
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 4th day of August, 1987.

___________________________

THOMAS E.  ANDERSON, JR.

DEPUTY COMMISSIONER FOR

FINANCE AND COMPLIANCE
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