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Statement of the Case
Jerry E.  Easley, Petitioner, brings this appeal from an action of the Goodrich Independent School District (GISD), Respondent, terminating Petitioner's contract of employment as Superintendent of Schools.  The appeal was heard on September 21, 22, and 23, 1981, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Mr.  David T.  Lopez, Attorney at Law, Houston, Texas.  Respondent is represented by Mr.  Mike Willatt, Attorney at Law, Austin, Texas.

On August 31, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 13, 1983.  No reply to the exceptions was filed.

Historical Narrative
Before appealing to the State Commissioner of Education, Petitioner filed suit contesting his termination in the United States District Court for the Southern District of Texas.  On or about March 12, 1981, that tribunal entered an order holding the cause of action in abeyance pending the exhaustion of state administrative remedies.  Thereafter, on March 16, 1981, Petitioner perfected his original appeal before this agency.

Petitioner's original appeal was convened and heard on May 13, 14, and 15, and June 4 and 5, 1981, and was recessed to be reconvened on September 21, 1981.  In the interim, the parties returned to District Court where a partial summary judgment was entered in Petitioner's favor, mooting the appeal before this agency.  An order granting a joint motion to dismiss was entered on August 12, 1981.  Petitioner was then granted a hearing before Respondent's Board of Trustees which culminated in an affirmation of the prior action to terminate Petitioner's employment.  That action was appealed once again to the State Commissioner of Education, constituting the appeal at bar.  As the issues are identical to those previously litigated and dismissed, the parties agreed in the interest of expediency to incorporate all evidence and testimony received previously.

In order to avoid confusion, references to the first five volumes of testimony heard in May and June, 1981, will be referred to by volume and page.  References to testimony taken during the hearing convened in September 1981, will be preceeded by the letter "S."

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by Respondent as superintendent of schools pursuant to a written contract for a term of twenty-four (24) months, commencing with the beginning of the 1980-81 school year.  (See Pet.  Ex.  1).

2.  On January 30, 1981, Respondent's Board of Trustees met and took action by majority vote to suspend Petitioner from his duties, with pay.  Petitioner was not given prior notice of such action.  (Tr.  1: 19, 34-35).

3.  On February 21, 1981, Respondent's Board of Trustees met and took action by majority vote to terminate Petitioner's contract of employment for cause.  Petitioner was not provided with prior notice or a hearing, nor was he provided with a list of reasons for his termination.  (Tr.  1: 35; Tr.  3: 66).  On February 25, 1981, Mr.  Everett Lawson, president, GISD Board of Trustees, advised Petitioner by letter of his termination.  The letter listed the following reasons in support of the action taken:

1.  Failure to follow the policies of the district in regard to curriculum changes.

2.  Failure to follow the policies of the district in contracting with new faculty personnel.

3.  Granting and disbursing expense allowances which were not approved by the Board of Trustees to himself and the elementary principal.

4.  Changing the utility meters on the superintendent's home without the consent and agreement of the Board of Trustees.

5.  Violation of the Code of Ethics and Standard Practices for Texas Educators (Principle V, Standard 4) in failing to manifest a positive role in school public relations.

6.  Violation of the statute prohibiting the bringing of firearms on the campus.

(See Pet.  Ex.  3).

4.  On April 29, 1981, Respondent's attorney published a letter addressed to Petitioner containing an amended list of reasons in support of Petitioner's discharge.  Among the reasons listed are the following:

GROUND NO.  3 - Taking Unauthorized Expenses.

When you were employed by the District, you were told that you would have an expense account of $50 per month.  In actual fact, as indicated by the auditor's letter attached hereto as Exhibit B, you have taken an unauthorized "travel allowance" of $100 per month for the months of August, 1980 through February, 1981, inclusive.

GROUND NO.  4 - Tampering with employment contract in an attempt to justify unauthorized expense allowance.

When your written contract was approved and signed by the Board of Trustees, it did not contain the phrase "plus expenses of $100.00/mo." This phrase was added later, on a different typewriter and at a different time, as indicated by the report of the Questioned Documents Examiner attached hereto as Exhibit C.

GROUND NO.  6 - Carrying and exhibiting a pistol on campus.

In September, 1980, prior to a Friday Board meeting, you exhibited a pistol to the high school principal and the elementary school principal, stating that you were taking the pistol to the Board meeting so that you could handle any problems that might arise.  On another occasion in the Fall of 1980, on a Saturday morning, you exhibited the pistol to the high school principal stating that if a certain person should come to the office, you would be ready for him.  You have consistently carried a pistol in your vehicle and/or in your briefcase.  Your conduct in carrying and exhibiting this firearm is in violation of Chapter 46 of the Texas Penal Code, and of §4.31 of the Texas Education Code.

GROUND NO.  9 - Causing loss of control of discipline in the schools.

You have consistently and frequently overruled the teachers in matters relating to discipline, often in front of the students, so as to create a serious and continuing discipline problem within the District.  By this action, and by your other action in telling some of the teachers that certain of the other teachers would not be rehired, you have undermined faculty morale to an intolerable degree.

GROUND NO.  10 - Communicating with the press and public, and with the District Attorney, the Polk County Attorney, and the Grand Jury, in such a manner as to destroy your ability to work effectively with the Board of Trustees and the teaching staff.

You have written a series of newspaper articles and letters to the newspaper, and have made appearances before the County Attorney, the District Attorney and the Grand Jury, that has caused the District to be embarassed [sic] in the community, and has caused relations between yourself, the teaching staff, the administration, and the Board of Trustees to become such that they can no longer effectively work with you.

(See Hearing Officer Ex.  1).

5.  Subsequent to Petitioner's discharge, Petitioner filed suit in the United States District Court for the Southern District of Texas.  The Court entered an order holding the matter in abeyance until administrative remedies could be exhausted.  Pursuant to that order, Petitioner perfected an appeal to the State Commissioner of Education on April 13, 1981.  Following initiation of the hearing on the merits, the parties returned to District Court where Petitioner secured a partial summary judgment necessitating the dismissal of the appeal before this agency through a joint motion for dismissal.  (See Jerry Easley v.  Goodrich Independent School District, TEA Docket No.  111-R2-381).

6.  On June 24 and 25, 1981, Petitioner was granted a hearing before Respondent's Board of Trustees.  The cited reasons for termination were those published on April 29, 1981.  (Tr.  S1: 11-12).  At the conclusion of the hearing, the Board of Trustees took action by majority vote to terminate Petitioner's employment contract.  On July 23, 1981, Petitioner appealed that action to the State Commissioner of Education, constituting the appeal at bar.

7.  During the first few weeks of Petitioner's employment, Petitioner advised Sam McDonald, GISD elementary principal, that Petitioner intended to have it arranged so that Petitioner and McDonald would receive a monthly expense allotment of $100.00 and $50.00, respectively.  When advised by McDonald that the Board of Trustees had not authorized an expense allotment for the elementary principal and that the authorized allotment for the superintendent was $50.00, Petitioner indicated that there was no reason for concern because he had the Board of Trustees in his "back pocket." (Tr.  3: 134).  Subsequently, Petitioner did, in fact, instruct Carolyn Fears, GISD tax assessor-collector, that the Board of Trustees had authorized raises of his and McDonald's expense allotments and that henceforth she was to prepare their checks accordingly.  Petitioner and McDonald received the questioned allotment increases until discovered by the Board of Trustees on or about the time of Petitioner's suspension.  (Tr.  S2: 98-99, 114).  Respondent's Board of Trustees had never authorized the expense allotment for McDonald or an increase in the allotment to the superintendent.  Further, Petitioner had been advised that the allotment for the superintendent was to be $50.00 per month.  (Tr.  1: 53-54; Tr.  2: 11; Tr.  3: 134).

8.  During the first month of Petitioner's employment, McDonald, Charles Able, GISD high school principal, and Petitioner met in Petitioner's office in preparation for a meeting of the Board of Trustees to be held later in the evening.  During the discussions between the three, McDonald and Able observed a pistol in Petitioner's open briefcase.  When McDonald questioned the presence of the firearm, Petitioner stated that he would be able to handle any trouble that might occur during the Board Meeting.  McDonald and Able subsequently observed the briefcase being carried by Petitioner into the board meeting and opined that the firearm was never removed from the briefcase.  (Tr.  3: 145-152; Tr.  S2: 173-77; Tr.  53: 44).

Petitioner was also observed by Able in possession of a firearm on one other occasion.  During the first part of September 1980, Petitioner had written a letter which was critical of a former employee of GISD.  The letter had been published verbatim in the local newspapers.  Able stated that he entered Petitioner's office shortly thereafter to discuss curriculum changes and observed a pistol in Petitioner's possession.  During the conversation that followed, Petitioner advised Able that the husband of the former employee named in the letter had telephoned earlier and threatened Petitioner and that it was Petitioner's intention to use the weapon for protection should the individual present himself at Petitioner's office.  (Tr.  S2: 169-73).

9.  During the early part of the 1980-81 school year Petitioner volunteered to various faculty members that several named teachers at GISD were, in Petitioner's opinion, unfit to teach and would not be rehired for the ensuing school year.  (Tr.  2: 9; Tr.  4: 47-49, 131-33).  On one such occasion Petitioner made disparaging comments about a GISD teacher in the presence of a student, indicating that the teacher would not be rehired.  Petitioner's comments were eventually related to the teachers involved, causing those persons to suffer much anxiety regarding their teaching futures.  Many teachers became so concerned that they approached Respondent's individual trustees directly.  (Tr.  S3: 3-6; 65).  At the time Petitioner was engaged in making such comments, there had been no discussion by Respondent's Board of Trustees regarding nonrenewal of the individuals.  In fact, all but one of the teachers named by Petitioner were renewed for the following year.  (Tr.  2: 142).

10.  In the fall of 1980, members of the community became disenchanted with Petitioner's performance as superintendent and circulated a petition calling for his removal.  Having learned of the petition, Petitioner published an article on November 30, 1980, in the local newspaper referring to the petition's signatories and those responsible as follows:

Citizens of Goodrich.  Circumstances require that I call to your attention the forces of evil working within our community.

Biblical history substantiates that what the devil cannot control, he attempts to destroy.

I submit to you that disciples of the devil are active in our community and since they no longer control they are attempting to destroy.

The destruction is aimed at the Superintendent and the Christians sitting on the board of education who have returned the school to the community, placed the student body above selfish concerns, and cast out the evil forces who once controlled the school.

Should these devils [sic] advocates succeed, they would destroy the school as it exists now and return it to a prison run by the devils [sic] taskmasters.

Have you visted our school? Have you talked to our students? If you have a problem have you contacted the administration?

I cannot sit idly by and allow these demons to criticize our school without them having the decency to at least visit the school.  I reject their accusations that the school is falling apart, that the students are rioting in the halls, and that all the kids are on dope.

I submit to you that the kids are running in a relaxed professional atmosphere and furthermore they are happy with the school.  I submit that the evil doers comments show no sense of pride in our youngsters, no concern for our school and student body, and are concerned only with being in control.

To that end a petition is currently being circulated, reportedly to get rid of the Superintendent.

Petitions are legal and in some situations provided for by statute.  Persons should be able to express themselves freely so I cannot condemn petitions per se.

I will recommend that a person should be aware of what is signed and not be swayed by lies and misrepresentation of these persons passing such petitions.  (I will play tape recorded evidence for this misrepresentation at the next board meeting on 5 December 1980).

Those of you who have a problem with the school should visit the school to resolve it.  Then if that fails you have every right to declare yourself my enemy by signing a petition.  Those persons collecting names will be doing me a favor by supplying me with a list of my enemies.

Petitions are serious business and I can assure each individual who declares himself my enemy will be called for further action.  If a person is not man enough to face me with a problem I will seek him out.

If you have signed a petition and have no malice toward me or the school then you should have your name removed.

I have visited most of the churches in the community and I have failed to see most of these evil persons in a church.  On the other hand some of the foremost advocates are proclaimed deacons and elders serving with a heartful of evil and malice.  I am unable to decide which is worse a professed disciple of the devil or one who covers a devils [sic] heart with hypocrisy.

I submit to you that in the war against satan one cannot be a middle of the roader.  You cannot sit the fence and refuse to take sides.  You are a servant of the Lord or under the influence of the devil.

Our school is your school.  Please visit before you decide.  If you don't like me for personal reasons don't let that be your fuse for hurting our school and our kids.

(See Resp.  Ex.  4).  As could be expected, those persons in support of the petition reacted angrily to Petitioner's comments.  The resulting furor subjected Respondent's trustees to embarrassment and derision.  (Tr.  1: 115-16; Tr.  S1: 146-47).

11.  In January, 1981, and prior to Petitioner's suspension, Petitioner appeared before Respondent's Board of Trustees at a called meeting and requested that his contract be extended for an additional year.  When the Board refused to grant Petitioner's request, Petitioner returned to his office, removed his personal belongings, and absented himself from the school campus for approximately one week.  Upon departing, Petitioner advised McDonald and Able that they would have to run the school themselves as best they could.  (Tr.  4: 73-74, 112).  Petitioner also advised his secretary that she would have to manage largely without his guidance as he intended to operate out of his home and that he would be involved in seeking other employment.  (Tr.  53: 84-85).

Discussion
Some of the grounds cited by Respondent in support of Petitioner's termination have not been addressed in this proposal as they are determined to be either insignificant or unsupported by the evidence adduced.  It is my opinion, however, that sufficient evidence has been adduced to prove those charges that are addressed herein.

Were it not for the testimony of McDonald and Fears, the question of unauthorized expense allotments could be deemed an honest misunderstanding.  The testimony of those witnesses, however, leaves little doubt that Petitioner sought to secure expense money to which he knew he was not entitled.  The most damning evidence is the fact that Petitioner created an expense allotment for McDonald where none had existed before.

It is also unrealistic to accept Petitioner's testimony that he had never knowingly possessed a firearm on Respondent's campus.  To discredit McDonald and Able would be tantamount to determining that the two men conspired to fabricate the incidents described by them.  There is no evidence to support a motive for any such conspiracy.

The evidence overwhelmingly indicates that Petitioner did, in fact, publicize that certain teachers would not be rehired when Petitioner had no reasonable basis for such statements.  One would have to exercise little imagination to envision the profound effect such statements would have on the morale of the individuals involved.  Moreover, making disparaging remarks about any employee and forecasting their nonrenewal while in the presence of a GISD student is inexcusable behavior of the most serious nature.

The other acts of alleged misconduct, however, pale in significance in comparison to Petitioner's publication of the newspaper article of November 30, 1980.  It is beyond comprehension that Petitioner could be so pious as to label local residents as "demons," "disciples of the devil," and anti-Christian on the basis of their political affiliation and because they might openly oppose Petitioner as superintendent.  One can only imagine the response of the community in general and the rage of those persons to whom the article referred.  At best, it may be safely assumed that Petitioner has destroyed any possibility of a working relationship with that segment of the community.  Such conduct, standing alone, when committed by an employee occupying such a visible and sensitive position, justifies immediate termination.

Moreover, Petitioner's allegation that such expressions are constitutionally protected utterances is without merit.  While Petitioner most certainly has the right to express opinions on matters of public interest, his expressions are not protected when they are such that they effectively hinder or destroy Petitioner's ability to perform his appointed duties and adversely effect the efficient operation of the school district.  Cornick v.  Myers, 103 S.  Ct.  1684 (1983); Arnett v.  Kennedy, 416 U.S.  134, 168 (1974); Pickering v.  Board of Education, 391 U.S.  563 (1968).

Petitioner's Exceptions to Proposal for Decision
Petitioner's Exceptions to Proposal for Decision take issue only to the Hearing Officer's failure to recommend relief to Petitioner on the basis that Respondent's Board of Trustees failed to afford Petitioner with procedural due process during the proceedings before that body.  Petitioner is apparently of the opinion that a denial of due process at the local level, in and of itself, would warrant Petitioner's reinstatement.  This argument is without merit.

The constitutional guarantee to procedural due process provides a vehicle by which parties are ensured the opportunity to contest the sufficiency of charges.  Proof of a denial of procedural due process entitles the aggrieved only to that which has been denied.  Assuming, arguendo, that the proceedings before Respondent's Board of Trustees were deficient, the Hearing Officer has quite correctly noted that Petitioner has benefitted from full procedural due process through a fair and impartial de novo hearing before this agency.  Constitutional due process guarantees Petitioner an opportunity to a fair and impartial hearing at some point during the administrative process before the final order becomes effective.  Petitioner is not entitled to a full due process hearing at each and every stage of the administrative process.  Opp Cotton Mills, Inc.  v.  Administrator of Wage and Hour Division of Department of Labor, 312 U.S.  126, 152-53 (1941); U.S.  v.  Patterson, 465 F.2d 360, 361 (9th Cir., 1972); Rosenberg v.  Commissioner of Internal Revenue, 450 F.2d 529, 532-33 (10th Cir., 1971).  Where sufficient evidence is adduced in support of termination and where full procedural due process has been afforded before this agency, it would be neither prudent nor proper to reinstate an employee on the sole basis that one link in the administrative process may be deficient.  Dietert v.  Zapata County Independent School District, 114-R5-683 (Decision of the Commissioner, December 2, 1983).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Good cause did exist in support of Respondent's action to terminate Petitioner's contract of employment as superintendent of schools.

2.  Respondent's action to terminate Petitioner's employment did not violate Petitioner's right to free speech.

3.  Petitioner has been afforded full procedural due process in the proceedings before this Agency.

4.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 24th day of Jan., 1984.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 24th day of January, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of MAY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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