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Statement of the Case

James D. Tidwell, Petitioner, brings this appeal from an action of the Board of Trustees of the Simms Independent School District (SISD), Respondent, terminating Petitioner's employment as a teacher.  Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education, heard the appeal on November 29, 1984.

Petitioner was represented at the hearing by Robert S. McGinnis, Attorney at Law, Texarkana, Texas.  Respondent was represented by Charles E. Thompson, Attorney at Law, Atlanta, Texas.

On January 20, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by Respondent as a classroom teacher pursuant to a written contract of employment for a term of ten (10) months for the 1983-84 school year.

2. By letter dated March 30, 1984, Respondent's Superintendent notified Petitioner that the SISD Board had voted to propose nonrenewal of Petitioner's teaching contract for the 1984-85 school year.  Pursuant to Petitioner's request, a Board hearing on the proposed nonrenewal was scheduled for April 20, 1984.  By agreement the hearing was rescheduled for May 8, 1984.  By letter dated May 7, 1984, Respondent notified Petitioner that the Board had rescinded its proposal of nonrenewal and had, instead, proposed termination for the following reasons:

1. Using crass, vulgar, and inappropriate language in the classroom;

2. Making remarks to female students, both in and out of the classroom, which carried sexual connotations;

3. Immoral acts.

3. The Board held a hearing on June 6, 1984 concerning termination of Petitioner's employment.  The Board voted for termination.

4. Sometime in the spring of 1983, during Petitioner's Fundamentals of Math class, Petitioner entered into a discussion with students concerning photography of nudes.  (Tidwell Ex. #2 attached to Joint Ex. #1).

5. Following the conversation concerning photography of nudes, Petitioner asked two ninth grade female students if they would pose nude in front of him for $20.00 per hour.  (Tr. 23-24, 76-77).  This proposal was overheard by two male students.  (Tr. 108-09, 147).

6. In the classroom and in front of students, Petitioner regularly used vulgar language, including the words "damn," "hell," and "shit," as often as two or three times per week.  (Tr. 76, 108, 147-48, 159-60; Joint Ex. #1 at 124-25, 13435).

7. Petitioner took three junior high school cheerleaders to a Junior High football game in another town during the fall of 1983.  Two of these girls were approximately 13 years of age and the other girl was approximately 14 years of age.  During the course of this trip, one of the girls asked Petitioner what he had done before he began to teach.  Petitioner responded by telling the girls that he had photographed nudes and had visited whorehouses to interview and write about prostitutes.  Petitioner went on to inform the girls that he had never paid for sex, because, when he had sexual relations he expected the woman to enjoy it as much as he did.  Petitioner warned the girls that he did not want to catch them being "meat hooked" by anyone.  (Tr. 158-162, 168-71, 175-77).

8. In the fall of 1982, Petitioner drove several female students to an out-of-town football game.  While Petitioner was driving back from the game, one of the girls, then 14 years old, was riding in the back seat directly behind Petitioner.  The girl became cold because the left front window, next to Petitioner, was open.  The girl leaned up over Petitioner's left shoulder to roll up the window.  Petitioner told the girl that, if she did not get back, he would pinch her on the "titty." Petitioner then did pinch the student's breast.  (Tr. 184-85, 194-95).

Discussion

In his Petition for Review, Petitioner raised issues concerning the procedures used at the local level and also concerning alleged impartiality on the parts of some Board members.  We do not need to reach these issues, however, because Petitioner received a de novo hearing on this appeal.  Dietert v. Zapata County ISD, No. 114-R5-683, pp. 6-7 (Comm'r Educ., December 1983).

The only remaining issue, then, is whether just cause exists to terminate Petitioner.  Just cause exists where a teacher has indicated that he is likely to engage in conduct harmful to his students.  The harm may be either physical or emotional.  Whalen v. Rock Springs ISD, No. 065-R1b-284, pp. 10-11 (Comm'r Educ., July 1985).  There can be no doubt that a male teacher pinching the breast of a 14 year-old female student is conduct that has great potential to harm the child's emotional development.  Proposing that female students model nude for a fee and insensitively discussing sex and prostitution also represent potentially harmful conduct.  These incidents, together with the use of vulgar language in the classroom, clearly justify termination.  No school district can allow its students to continue to be exposed to a teacher who may engage in such potentially harmful conduct.

Respondent has shown by a preponderance of the evidence that Petitioner has engaged in conduct that could cause great harm to his students.  Respondent was therefore justified in terminating Petitioner's contract.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's proposal that female students pose nude, his pinching of a female student's breast, his discussion with students concerning sex and prostitution, and his use of vulgar language constitute good cause for termination.

2. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  22nd  day of  September  , 1986.

________________________________

W. N. KIRBY
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