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DECISION OF THE COMMISSIONER
Statement of the Case
Hubert L.  Mitchell, Petitioner, appeals his termination for cause by the Board of Trustees of the Pewitt Independent School District.  A hearing was held on March 3, 1987 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education to render a Proposal for Decision in the matter.  Petitioner is represented by Helen Brattin, Attorney at Law, Houston, Texas.  Respondent is represented by Charles E.  Thompson, Attorney at Law, Atlanta, Texas.

On June 29, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 21, 1987.  Respondent's Reply to Petitioner's Exceptions was filed on July 31, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner Hubert L.  Mitchell was a mathematics and science teacher for Respondent Pewitt Independent School District from 1966 to 1985.  (Tr.  13).  Petitioner was employed under a one year term contract with Pewitt Independent School District.  (Pet.  Ex.  3).

2.  Petitioner taught a ninth grade physical science class during the second period of the 1984-85 school year.  (Tr.  14).  Jeff Adcock was an eighteen year old student in the class.  (Tr.  99, 113).

3.  On May 8, 1987, Petitioner engaged in a discussion in which he voiced his disapproval of homosexuals for approximately the first ten minutes of the class referenced in Finding of Fact No.  2.  (Tr.  100).  The topic was continued later in the class period when Petitioner told the students that he disapproved of hand-shaking between males because it was something that males should not do.  He also stated that he would not sleep in the same bed with his son because of how it might appear and said that he had a weapon in his car that he would use to protect himself against homosexuality.  (Tr.  102-103, 146, 161, 169-170, 182, 190).  Mr.  Adcock criticized Petitioner, using racial and sexual descriptions.  (Tr.  19).  When Mr.  Adcock attempted to shake Petitioner's hand, Petitioner ordered Mr.  Adcock out of the classroom.  (Tr.  106, 134, 170.

4.  While the student was preparing to exit the room, Petitioner brought a mop into the classroom and subsequently followed Mr.  Adcock up the hall with it.  (Tr.  107, 148, 161, 171, 182, 189, 200, 209, 239).

5.  Petitioner threatened to kill Mr.  Adcock while in the hall and in the presence of Mr.  Walter Turner, the custodian, Mr.  Rex Ranes, the acting principal, Mr.  Joel Saine, superintendent of the Marietta Independent School District and Mr.  Don Nance, a teacher.  (Tr.  108, 148, 154, 161, 190, 201, 239, 245, 251).  Upon arriving in the principal's office, Petitioner again stated that he wanted to kill Mr.  Adcock.  (Tr.  112, 229).

6.  Petitioner met with Mr.  Adcock's stepfather and the principal the next day to discuss the events of May 8, 1985.  (Tr.  211-212).  The principal also discussed the situation with Petitioner two days later.  (Tr.  212).

7.  On May 16, 1985, Petitioner was notified that his termination was proposed.  (Tr.  42, Pet.  Ex.  4).  The reasons given were:

a. "Your complete failure to act professionally on the occasion in question."

b.  "Continued discussion of homosexuality on the occasion in question."

c.  "Threat to kill a student under your care."

(Tr.  42-43, Pet.  Ex.  4).

8.  Petitioner's employment with the district was terminated by the Pewitt Independent School District Board of Trustees after a hearing on June 26, 1985.  (Pet.  Ex.  7).

9.  The district's discipline policy allows for paddling.  (Pet.  Ex.  1).

10.  Mr.  Don Nance, a biology teacher in the district, paddled a student in the hall.  There is no evidence that the paddling was in violation of the district's discipline policy.  Mr.  Nance also used a very small diluted solution of ammonia to awaken students who slept repeatedly in class.  There is no evidence that this action was complained of by parents or brought to the administration's attention as a violation of the discipline policy.  (Tr.  256-57).

11.  Ms.  Opal Pate, an English and Spanish teacher in the district, did not strike a student during a scuffle in the cafeteria.  (Tr.  261-63, 274).

12.  Mr.  Frederick M.  Smith, the band director for the district, accidentally kicked a student's shin while attempting to kick the student's chair.  The student had been misbehaving in class and had been reprimanded by Mr.  Smith three times.  Mr.  Smith initiated discussions with the administration and the parents and apologized for the accident.  (Tr.  267-68, 271).

13.  Ms.  Doris Pate, an elementary school teacher for the district, did not slap Mrs.  Audra M.  McCoy's daughter on the face.  (Tr.  280-81).

Discussion
Petitioner alleges that his termination was without good cause because it was racially motivated.  He asserts that other white teachers have struck black students while administering discipline and were not reprimanded or terminated for their actions.  These incidents do not involve a threat to kill a student.  Instead, they are a series of disciplinary activities that are not conclusively proven to be in violation of the discipline policy.  However, even if it is assumed without finding that Petitioner met his burden of proof that race was a motivating factor in the board's decision to terminate his employment, it is up to the school district to establish that it would have reached the same decision absent the racial consideration.  See Dickerson v.  Southland ISD, No.  77-R-4 (Comm'r Educ., April 1978).

Here the school district has met its burden.  Threatening to kill a student during an attempt to discipline the student constitutes good cause for termination.  No student, regardless of the severity of the infraction, should be threatened with death as punishment by a school professional.  A teacher is entrusted with the safety of the children in his or her care.  Such a trust is betrayed in a situation such as this.

Although the evidence is contradictory on almost all points, the credibility of the district's witnesses is greater.  The testimony of Petitioner and Mr.  Turner, the custodian who was present during the confrontation in the hall is not similar in several areas, such as whether Petitioner took the mop down the hall.  The district's witnesses who were able to see and hear the altercation in the hall testified that Petitioner threatened to kill the student.  Even though there were minor variations in detail, these witnesses testified to the same fact that Petitioner threatened to kill a student.

The case is distinguishable from the case of Short v.  Rains ISD, No.  86 -R2-386 (Comm'r Educ., Feb., 1987).  In Rains, the teacher was terminated for wrestling with a fourth grade student during an attempt to administer a paddling.  The student violently resisted the teacher's actions.  She threatened to pull every tooth from the student while trying to physically control him; however, the teacher did not have the present capacity to act.  The Commissioner held that the district did not have good cause to terminate the teacher.  Here, Petitioner was not involved in a physical battle with the student.  He quite simply lost control and made threats to kill the student, an action that he could potentially carry out in the future.  A student should not have to fear that a teacher may harm him at some time in the future in response to a disciplinary problem.

Petitioner was not credible in his testimony involving a protracted discussion regarding homosexuality.  (Finding of Fact No.  3).  Regardless of who started the discussion, such comments by Petitioner were clearly inappropriate.  When considered along with the evidence presented, such action by Petitioner contributes to the finding of good cause for termination.

Petitioner also complains that he was not counseled about his error and was not given a chance to remediate.  However, the administration did discuss the events with him.  (Finding of Fact No.  6).  Further, in a case of this seriousness, counseling and remediation are not required prior to termination.

Petitioner has failed to carry his burden of proof.  Petitioner's appeal should be DENIED.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's termination was not motivated by racial considerations.

2.  Petitioner's threat to kill a student constitutes good cause for termination.

3.  Petitioner has not demonstrated that his termination was not supported by good cause.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 20th day of August, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 21st day of September, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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