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Statement of the Case

Carolyn Eubanks, Petitioner, brings this appeal from an action of the Board of Trustees of the Houston Independent School District (HISD), Respondent, terminating Petitioner's continuing contract of employment.  The appeal was conducted on November 15, 1983, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr. Jose A. Medina, Attorney at Law, Houston, Texas.  Respondent was represented by Mr. Robert B. Watts, Attorney at Law, Houston, Texas.

On March 6, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher at Respondent's Worthing High School (WHS) under the terms of a continuing contract pursuant to the provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).  Petitioner was in her fourth year of employment with HISD.  (Tr. 4-5).

2. During the 1982-83 school year, a number of individuals, including Petitioner and some members of the WHS student body, leafletted the surrounding community regarding the group's perception of problems relating to WHS and HISD, generally.  Petitioner was also vocal to some degree within the community.  It is conceded that Respondent's administration had been aware of similar activities by Petitioner for a period of three years preceding the events in controversy.  The most recent activity of the group was a leafletting campaign alleging brutality by members of WHS's administration toward a black student.  The evidence indicates that Petitioner's participation in such activities was after school hours and off school property.  (Tr. 13-14, 18, 98).

3. On October 28, 1982, the HISD and WHS administration called an assembly of the WHS faculty and student body for the purpose of responding to the most recent leafletting.  Because of the size of the facility, two separate assemblies were called.  It is uncontested that the charge of brutality aroused tension among factions of the student body which, in turn, caused concern on the part of the administration.  At the first of the two assemblies, Petitioner sat quietly while several administrators spoke challenging the accuracy of the leaflets.  During the course of the second assembly, Petitioner rose from her seat in the audience to debate the speakers.  Although advised from the podium that she was out of order and to be seated, Petitioner refused to take her seat and remained standing.  A number of students in the audience began to chant, "Let Ms. Eubanks speak!" Eventually, Petitioner was allowed to speak in an attempt to restore order.  Petitioner then addressed the members of the student body, charging Respondent's superintendent and administration with racism and apathy toward the education of black and brown students.  Petitioner concluded her comments by urging the students to demonstrate for their rights, referencing the student demonstrations of the 1960s as a model.  These events had the effect of elevating the level of unrest among the student body, thus increasing the level of concern of the administration.  (Tr. 21-23, 94, 100, 113, 115-16, 118).

4. Subsequent to the second assembly, Petitioner was counseled by Mr. Arthur M. Gaines, Jr., HISD Deputy Superintendent, on the recommendation of Petitioner's principal, Mr. Willie Gentry.  Petitioner was advised by Gaines that it was his opinion that Petitioner's presence at WHS was disruptive to the general administration of education at WHS and that it was his decision to reassign Petitioner to a teaching assignment at another campus.  Petitioner was instructed to immediately remove all her personal effects from her classroom, to depart from the WHS campus and not to return, and to report on the following day to Gaines' office which was located at another site.  Mr. William N. Lewis, HISD Associate Director for Security Services, was present during the conference and was dispatched by Gaines to accompany Petitioner to her classroom to gather her personal effects.  Lewis, a certified peace officer, identified himself to Petitioner and presented her with his credentials and badge.  He then escorted Petitioner to her classroom where she was assisted by two custodians in gathering her personal property.  The group then proceeded to the parking lot where Petitioner loaded her property into her automobile and departed from the premises.  (Tr. 26-28, 48-49, 75, 94, 96, 121-24).

5. On the morning of October 29, 1982, Petitioner called in sick to the WHS administration office.  Petitioner made no appearance on that date at Gaines' office and made no attempt to personally contact Gaines regarding her intention not to appear at his office for the scheduled conference.  October 30 and 31, 1982, fell on Saturday and Sunday.  (Tr. 51).

6. Minutes before the beginning of the school day on Monday, November 1, 1982, Petitioner appeared at the front gate of the WHS campus.  Petitioner was driven there by an acquaintance.  Lewis, who was nearby, observed Petitioner alight from the vehicle and enter the WHS campus.  As Petitioner approached the front entrance of WHS, Lewis moved into Petitioner's path in order to intercept her.  As Petitioner altered her path to avoid Lewis, Lewis stepped in front of Petitioner and advised her that she was not permitted on the WHS campus and that she was to leave immediately.  Petitioner refused to leave and replied that it was her intention to teach her class.  During this confrontation, Petitioner observed Gentry and one Mr. Alexander, whom Petitioner recognized as being a supervisor with HISD security, standing within earshot.  After refusing another of Lewis' demands that she leave, Petitioner was seized by Lewis and Alexander and was escorted to Gentry's office.  As Petitioner was being escorted by Lewis and Alexander, Petitioner called out to a large number of students in the area, "Look what they're doing.  See what they're doing." (Tr. 29-30, 73, 127-30).

7. Upon arriving at Gentry's office, Petitioner continued to refuse Lewis' instructions to leave the campus.  Lewis' warning that Petitioner's continued conduct would necessitate summoning the Houston Police Department proved unpersuasive to Petitioner.  As a last resort, Lewis telephoned Mr. Les Burton, assistant superintendent for security services, who spoke with Petitioner over the telephone and repeatedly demanded that she immediately leave the campus.  When Petitioner declined Burton's instructions, Burton authorized Lewis to summon the Houston Police Department.  Police officers arrived shortly thereafter, placed Petitioner under arrest, and took Petitioner away.  During the entire course of these events, Petitioner had no teaching materials or apparatus in her possession.  Petitioner was subsequently charged and prosecuted for criminal trespass.  (Tr. 29, 31, 54, 63-64, 130-33).

8. On November 2, 1982, Petitioner was suspended from all classroom assignments and was assigned to clerical work pending further action.  (Tr. 33-34).

9. As a prerequisite to Petitioner's initial employment with Respondent, Petitioner was required to complete an employment application and questionnaire.  Among the items addressed therein was a complete disclosure of all prior employment.  The application carried the following warning:

All statements must be clear, concise and true.  Otherwise, any appointment made may become invalid at once.

(See Pet. Ex. 1).

At all times relevant to this appeal, Respondent had in full force and effect policies relating to the employment of personnel stating as follows:

It shall be the responsibility of the applicant to furnish accurate information, and any falsification of either information or credentials shall be cause for dismissal or refusal to employ.

The above-referenced entry appears in no less than three separate policies governing personnel employment.  (See Resp. Ex. 1).

10. Petitioner's employment application, executed and certified by Petitioner as true, reflects employment from October 1967 through May 1977 with one David Allman, Attorney at Law, Atlanta, Georgia.  Petitioner admits that, during this period of time, she was, in reality, employed as a classroom teacher by the Atlanta Public School System (APSS).  Petitioner explained that her failure to include her APSS employment on the application was an intentional misrepresentation on her part.  Petitioner had been terminated for cause by APSS and it was Petitioner's opinion that disclosure of that previous employment would preclude her from securing employment with Respondent.  (Tr. 40-41, 77).

11. In consideration of the aforementioned events and circumstances, Respondent's administration initiated procedures proposing the termination of Petitioner's employment on the grounds of intentional misrepresentations by Petitioner on her employment contract and repeated failure to comply with official directives and policies.  On April 11, 1983, a hearing was convened by the Teacher Hearing Committee to consider the proposed action.  The hearing culminated in a recommendation by the committee that Petitioner's employment be terminated.  After reviewing the record of the proceedings before the Teacher Hearing Committee, the HISD Board of Trustees voted to terminate Petitioner's employment for cause.

Discussion

ISSUE: Did good cause exist in support of Respondent's action to terminate Petitioner's employment?

Petitioner contends that the reasons cited by Respondent in support of her termination do not constitute good cause as set forth by Tex. Educ. Code Ann. §13.109(4) (Vernon 1972).  Petitioner argues that, even if it is found that she failed to comply with official directives and policies, the directives were issued in such rapid succession as to not qualify as "repeated." The term "repeated" is an ordinary term, commonly used and easily understood, and does not lend itself easily to unusual or obscure interpretation.  Webster's Third New International Dictionary, G. & C. Webster Co. (1981), defines "repeated" as "renewed or recurring again and again."

It is inescapable that Petitioner did repeatedly fail to comply with directives and policies as contemplated by §13.109 and the above-cited definition of common usage.  Petitioner's noncompliance is established by clear and convincing evidence of the following:

A. Petitioner's failure to comply with the directive included in her employment application to give answers that are "clear, concise, and true."

B. Petitioner's entry on the WHS campus on November 1, 1982, after having been directed not to return to that location.

C. Petitioner's repeated refusal to comply with directives to depart the WHS campus on November 1, 1982.

The evidence adduced clearly establishes that all of the referenced acts by Petitioner were willful and deliberate.  There was nothing relating to the nature of the directives issued or the events surrounding this controversy that would reasonably lend itself to confusion.  Petitioner's action can only be described as open defiance, evidencing an intent on her part to orchestrate a confrontation between herself and Respondent's administration.

Petitioner's attitude toward her employer is, perhaps, best evidenced by her responses to cross-examination reflect ed at Tr. 41-42.  During the course of that exchange, Petitioner stated quite clearly that, in her opinion, she owed no duty to the HISD administration.  Although Petitioner feebly attempted to withdraw her comments after having the benefit of recess and counsel with her attorney, such attempt was unsuccessful.  Her demeanor, as noted by the Hearing Officer, and comments adequately and clearly defined her rather unique interpretation of the employer/employee relationship.

Petitioner's argument that the directives were so rapidly in succession as not to qualify as "repeated" is without merit.  Simply stated, the evidence reflects that repeated directives were given, with which Petitioner failed to comply.  The directives were clear, concise, separate, and distinct.  An administrative review on appeal by the State Commissioner of Education shall not be reduced, in this instance, to a ludicrous measurement of intervals of time.  Even so, by intentionally and willfully misrepresenting her employment application, Petitioner is guilty of a continuing offense which was initiated by Petitioner at the time of her original employment.  In summary, Petitioner conducted herself precisely as charged by Respondent, and such conduct did warrant her immediate dismissal pursuant to the terms of §13.109(4).

ISSUE: Was Respondent's action to terminate Petitioner's employment motivated by Petitioner's constitutionally protected conduct and speech?

Petitioner has alleged that the reasons cited for her termination were merely pretextual and that, in reality, Respondent was motivated by Petitioner's exercise of constitutionally protected conduct and speech.  In this regard, the evidence adduced not only fails to support Petitioner's claim, but, to the contrary, reflects an exceeding degree of tolerance by Respondent's administration for Petitioner's expressions.

As to Petitioner's conduct preceding the events of October 28, 1982, there is absolutely no indication that those activities placed her employment in peril.  While it may be safely assumed that Respondent's administration was less than enthusiastic with Petitioner's continued criticisms, Respondent's administration had been aware of those activities for approximately three years.  The only evidence presented by Petitioner in support of these allegations is her testimony that her principal had instructed her to cease critical comments in the community.  It is noteworthy that Petitioner's principal, having not been subpoenaed by either party, was unavailable to respond to Petitioner's charges.  Even so, in light of all of the evidence adduced and Petitioner's overall demeanor, little credibility should be assigned to such bare allegations.  There has been no attempt whatsoever to impute any improper conduct or motivation to the Teacher Hearing Committee or the Respondent's Board of Trustees.  Petitioner's entire argument in this regard is that constitutionally impermissible motivation should be inferred from the simple fact that members of the Teacher Hearing Committee and Respondent's Board of Trustees are all employees or officials of HISD.  Such an argument is unfounded in law and totally unpersuasive.  Moreover, it seems unlikely that Respondent's administration and Board of Trustees would conspire for a period of three years to silence Petitioner's expressions, refraining from taking direct action until such time that Petitioner had secured the protections of tenure.

As described by the unrefuted testimony of Gaines, Petitioner's comments on October 28, 1983, may best be described as an outburst, and there is grave doubt that such inflammatory remarks made under such volatile circumstances would warrant constitutional protection.  Notwithstanding, it is unnecessary to address that rather thorny issue, as the evidence reflects that Petitioner's utterances on that date were not the factors motivating her termination.  The only action contemplated by Respondent's administration following the events of October 28, 1982, was clearly communicated to Petitioner as being her reassignment to another teaching position at another HISD campus.  Had Petitioner not chosen to openly challenge Respondent's administrative directives and had the discrepancies on Petitioner's employment application remained undiscovered, the record reflects no reason to believe that Petitioner would have been terminated.  Clearly, the decision to propose Petitioner's termination was made on the basis of Petitioner's conduct on November 2, 1982, coupled with the discovery that Petitioner had falsified her employment application.

In summary, Petitioner's termination was precipitated not because of constitutionally protected utterances and conduct, but by her open and willful defiance of administrative directives.  To be sure, Petitioner's activities and comments within the community set the stage for the events in controversy.  Petitioner may not, however, crouch securely beneath a constitutional umbrella and be excused of flagrant defiance of her employer's directives on the theory that her actions were remotely related to protected conduct.

In the alternative, even if Petitioner had successfully established a prima facie case, under the doctrine set forth in Mt. Healthy City School District Bd. of Ed. v. Doyle, 429 U.S. 273, 97 Sup. Ct. 568 (1977), Respondent has adduced more than ample evidence that good cause existed for Petitioner's termination independent of constitutional conduct and that Petitioner would have been, nevertheless, terminated therefor.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's action to terminate Petitioner's employment was not motivated by Petitioner's constitutionally protected conduct and expressions.

2. Respondent's action to terminate Petitioner's employment was supported by good cause pursuant to the provisions of Tex. Educ. Code Ann. §13.109(4).

3. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED the  20th  day of  Sept.  , 1984.

________________________________

RAYMON L. BYNUM
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