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DECISION OF THE COMMISSIONER
Statement of the Case
Rolando Castaneda, Petitioner, appeals the decision of the Santa Maria Independent School District (SMISD) Board of Trustees to not renew his teaching contract for the 1985-86 school year.  Mr.  Castaneda was notified of the Board's action by letter dated May 7, 1985, and on July 10, 1985 filed a Petition for Review appealing this matter to the Texas Education Agency.  No objection was made concerning the timeliness of the filing.

The Hearing Officer appointed by the State Commissioner of Education to consider this appeal is Derrell Coleman.  Petitioner is represented by Robert E.  Hall, Attorney at Law, Houston, Texas.  Respondent is represented by James E.  Belton, Attorney at Law, Brownsville, Texas.

On March 3, 1987, the Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED.  Our records reflect that a copy of the Amended Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Amended Proposal for Decision on March 31, 1987.  Petitioner's reply to Respondent's exceptions was filed on April 6, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed by the Santa Maria Independent School District (SMISD) pursuant to a one-year term contract dated July 10, 1984, which provided in pertinent part that: "Renewal or nonrenewal shall be in accordance with state law and Board policy." (Answer to Petition for Review, 2.  B.).

2.  By letter dated March 29, 1985, from Jose Noe Diaz, President of the SMISD Board of Trustees, Petitioner was notified that Superintendent Silverio A.  Pena had recommended his contract not be renewed for the 1985-86 school year.  (Ex.  11).

3.  The reasons stated for the recommendation to nonrenew was that Petitioner was not certified in mathematics and science and there was a need to hire teachers certified in those areas.  (Ex.  No.  11).

4.  There is no evidence that Respondent's policy regarding nonrenewal of employment contracts included failure to be certified pursuant to a Temporary Classroom Assignment Permit (TCAP) as a reason for nonrenewal.

5.  By letter dated April 4, 1985, Petitioner requested an open hearing from the SMISD Board of Trustees.  (Ex.  12).

6.  Petitioner was granted a hearing on April 22, 1985, during which the following evidence was received:

(a) Pena recommended that Petitioner and four other teachers not be renewed for the 1985-86 school year because the teachers were not certified in mathematics and science, and they needed to be replaced with educators who are certified to teach in those areas in order for the district to be in compliance with the law.  (Tr.  p.  4).

(b) At the end of the first grading period, on October 5, 1985, Petitioner and four other teachers in the junior high school were reassigned.  (Tr.  p.  6).

(c) Before and after the reassignment, each teacher taught courses that were not within his area of certification pursuant to a Temporary Classroom Assignment Permit (TCAP) (Tr.  p.  6).

7.  During the hearing referred to in Finding of Fact No.  6, Petitioner presented evidence that during the first grading period of the 1984-85 school year, Petitioner taught only subjects which were within his area of certification, with the exception of one science class and a class in English as a Second Language.  (Tr.  pp.  11, 19)

8.  There is no evidence that Respondent's term employment contract with Petitioner contained a clause which provided that the employee is subject to assignment or reassignment during the contract term.

Discussion
Petitioner alleges that his nonrenewal was arbitrary, capricious, unlawful and unsupported by substantial evidence.  A review of the local record herein clearly indicates that SMISD failed to comply with the statutory directives regarding Petitioner's nonrenewal.

Section 21.203 of the Education Code requires all school boards to establish policies that clearly define the reasons why teachers in the district can be nonrenewed.  Section 21.204 of the Code requires that a teacher be given notice when his superintendent recommends nonrenewal and states that "[t]he notice of proposed nonrenewal .  .  .  shall contain a statement of all the reasons for such proposed action."

In Seifert v.  Lingleville Ind.  School District, 692 S.W.2d 461, at 463 (Tex.  1985), the Supreme Court provided that the reasons given to the teacher for nonrenewal must be found in the Board policies.  Respondent produced no evidence that a policy existed that included the reason for which Petitioner was nonrenewed; that is, failure to be certified in newly assigned areas during the first year of assignment.  Even if this reason for nonrenewal was listed by Board policy, it is clear that under the facts presented in this case, such a policy would not constitute adequate grounds for nonrenewal.

Petitioner was not renewed because of Respondent's need to hire certified teachers in mathematics and science, areas in which Petitioner is not presently certified.  (Finding of Fact No.  6(a)) It is important that districts meet accreditation standards by employing teachers who are fully certified in their areas of assignment.  However, the state recognizes that on occasion, school districts must assign teachers to areas in which they are not certified, because the districts lack teachers certified in those areas.  Under these circumstances, school districts may assign teachers to areas outside their certification pursuant to a temporary classroom assignment permit (TCAP).

Teachers employed under a TCAP must possess a deficiency plan which outlines coursework to be completed for certification in the newly assigned area.  Usually, a teacher takes these courses during the summer.  In the present case, Petitioner was assigned to teach a subject during the first grading period in which he was uncertified.  Petitioner was then nonrenewed during the spring semester for failure to be certified in the same subject.  Petitioner had not been given an opportunity to begin work on his deficiency plan, nor did he demonstrate an intent not to comply with requirements of the deficiency plan within the required timelines.  Under these circumstances, SMISD should not have nonrenewed Petitioner for failure to be certified in a newly assigned area.

It should be noted that districts generally have the authority to reassign teachers when provided for in Board policies or their employment contracts.  When teachers are reassigned pursuant to a TCAP, failure to fulfill the requirements of a deficiency plan can constitute good cause for nonrenewal if the reason is contained in Board policy.  But in the present case, there has been no showing that SMISD had such a policy, or that a similar provision was part of Petitioner's employment contract.

SMISD has repeatedly cited §13.503(b) of the Texas Education Code to support their nonrenewal of Petitioner.  This section of the Code does not apply to teachers who have been reassigned under a TCAP.  Section 13.503 applies to instructors who have been recruited from the business community to teach for short periods of time, and who are totally uncertified.  As such, this provision is not a basis for nonrenewal under the Term Contract Nonrenewal Act.

Based upon the foregoing, Respondent has failed to demonstrate that Petitioner's nonrenewal complied with the statutory requirements was supported by substantial evidence.  Therefore, Petitioner's appeal should be granted.

Exceptions to Amended Proposal for Decision
Respondent, it is Exceptions, filed a Motion for Admission of Additional Evidence.  That motion was denied and the parties were notified by letter of the decision.  Section 157.50(f) of the Agency's Procedures for Hearings Before the Commissioner states that unless specifically directed by the Commissioner, no exhibit will be permitted to be filed in any case after the conclusion of the hearing on the merits.  Here, Respondent did not attempt to introduce new evidence until after the original Proposal for Decision was issued.  Respondent cannot not now attempt to remedy deficiencies in its defense in response to the original Proposal for Decision.

Respondent also raises for the first time the fact that Petitioner was a first year teacher.  Assuming that this statement alleges that Petitioner was probationary, such a fact was not in evidence before the Commissioner and therefore cannot now be considered.  Respondent is responsible for timely pleading all facts that would support its decision.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent did not comply with §§21.203(b) and 21.203(c) of the Education Code in nonrenewing Petitioner's employment contract.

2.  Respondent nonrenewed Petitioner unlawfully.

3.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and that Respondent REINSTATE Petitioner to his former position and reimburse Petitioner the pay he would have received, but for the nonrenewal, from the date of Petitioner's nonrenewal to the date of Petitioner's reinstatement.

SIGNED AND ENTERED this 4th day of May, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 4th day of June, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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