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Statement of the Case
James Davis, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982), from an action of the board of Trustees of the Calallen Independent School District (CISD), Respondent, to nonrenew Petitioner's teaching contract for the 1982-83 school year.

Judy Underwood is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented by Richard H.  Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent is represented by William W.  Keas, Jr., Attorney at Law, Corpus Christi, Texas.

On February 17, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by CISD as a Chemistry and Physics teacher.

2.  The 1981-82 school year was Petitioner's fifth year of employment with CISD as a teacher.  (Tr.  101).

3.  It is uncontroverted that Respondent has not adopted Tex.  Educ.  Code Ann.  §13.101 et seq.  (Vernon Supp.  1982).

4.  On March 16, 1982, the Board of Trustees of CISD gave Petitioner written notice that the superintendent had recommended to the Board that Petitioner's contract not be renewed for the 1982-83 school year for the following reasons (Ex.  AX-1):

(1) Deficiencies pointed out in evaluation and other supplemental memoranda.

(2) Failure to fulfill duties or responsibilities established in the job description.

(3) Insubordination or failure to comply with official directives.

(4) Failure to comply with administrative regulations.

(5) Neglect of duties.

5.  It is uncontested that, after a hearing on April 1, 1982, the Board voted to nonrenew Petitioner's contract.

6.  It is uncontested that Respondent gave Petitioner notice and hearing as required under the Term Contract Nonrenewal Act.

7.  At the hearing before the Board of Trustees on April 1, 1982, the following evidence was adduced:

(1) Late in turning in lesson plans.  Petitioner was required to turn his lesson plans in to his department chairman by 8:00 a.m.  every Friday.  (Tr.  30-31).  From December 1981 to the date of the local hearing, Petitioner had failed to turn his lesson plans in on time approximately one-third of the time, according to his department chairman and the principal.  (Tr.  30-31, 61).  Petitioner knew when the lesson plans were due, but testified that he "just forgot" to turn them in (Tr.  135-36).  He stated that he prepared the lesson plans and always turned them in when reminded to do so.  (Tr.  135-36).

(2) Not performing "hall duty." Petitioner was assigned the duty of supervising students in the smoking area for twenty minutes at lunch and during the afternoon break on Fridays.  (Ex.  AX-5).  The assistant principal noted that Petitioner was not at the smoking area for the afternoon break on January 22, 29, and February 19, nor for the lunch break on February 19.  (Tr.  18-20).  The assistant principal had not kept a record of times Petitioner had missed such duty before January, but he remembered that it was Petitioner's "practice to miss his duty some." (Tr.  22-23).  According to the principal, Petitioner missed his duty on February 1 and two or three times after that.  (Tr.  74-81).  The teacher whose lunch duty followed Petitioner's, Mr.  Urbis, estimated that Petitioner missed lunch duty forty to fifty percent of the time.  (Tr.  43-48).  Petitioner admitted that Mr.  Urbis's estimate was "possibly" correct as an "approximation." (Tr.  138).  Petitioner stated that he missed his duty because he forgot about it.  (Tr.  138-39).

(3) Non attendance at assemblies.  The department chairman testified that he had observed Petitioner in his room when he was supposed to be at an assembly.  (Tr.  34-35).  The evidence does not establish the frequency of the department chairman's observations.  The principal observed that Petitioner was not at his assigned station at a pep rally on November 12.  (Tr.  74).  Petitioner explained that he was absent because he went to the hospital to get lab materials and that he notified a school secretary where he was going before he left.  (Tr.  111-12).

(4) Not enough lab in Chemistry I.  Petitioner was instructed by his department chairman and the principal to devote forty percent of class time in Chemistry I to laboratory work.  (Tr.  32-24, 148-49).  Petitioner acknowledged that he did not follow their instructions.  (Tr.  148-49).

(5) Additional failures to follow instructions.  On one occasion, Petitioner failed to collect money from the students in his room for an assembly when all teachers had been instructed to do so.  (Tr.  53).  Also, Petitioner acknowledged that he had a party in his classroom in December, despite the fact that he knew parties were permitted only in the cafeteria.  (Tr.  144-45).

Discussion
Petitioner contends that he should be reinstated because 1) the principal recommended nonrenewal because he was hostile toward Petitioner; 2) the allegations of incompetency and inability to maintain discipline were raised for the first time at the April 1, 1982 hearing; 3) the alleged violations of rules and regulations by Petitioner were not compared to the conduct of other school personnel; 4) the five deficiencies of which Petitioner was notified were repetitive; and 5) the Board's decision to nonrenew Petitioner's teaching contract was arbitrary, capricious, and not supported by substantial evidence.

I.  Principal's alleged hostility toward Petitioner.  Petitioner contends that he was singled out for nonrenewal because of the principal's hostility toward him.  In his Petition for Review, Petitioner lists several items from the evidence which he alleges are indicative of the hostility.  However, it is unnecessary to decide whether the principal was hostile toward Plaintiff, because the decision of the Board of Trustees, not that of the principal, is before the Commissioner for review.  Petitioner has not alleged that the Board's decision to nonrenew his contract resulted from any hostile feelings on the part of any Board members.

Furthermore, Petitioner failed to bring to the Board of Trustees' attention his claim that the principal's recommendation was based on personal hostility.  Rather, he testified only that a conflict existed between him and the principal concerning educational philosophy.  (Tr.  127-29, 133, 137-38, 141).  Under these circumstances, the Commissioner of Education should not attribute the principal's improper motives, if any, to the members of the Board of Trustees.

II.  Allegations raised at hearing.  At the hearing, the superintendent read a document marked "AX-4," which listed the reasons for the administration's proposal of nonrenewal.  (Tr.  10-11).  When reading the document, the superintendent included two reasons (incompetency and inability to maintain discipline) which were not included in the notice given Petitioner.  (Tr.  11; Ex.  AX-1).  Petitioner claims in his petition that the new allegations were "prejudicial towards Petitioner" and "harmed [his] right to a fair hearing."

However, the record is void of any further reference to or any evidence of the allegations of which Petitioner complains.  Moreover, the evidence contradicts the allegations, in that it indicates that Petitioner performed competently in the classroom and maintained discipline.  (Tr.  27, 93).  Additionally, the actual copy of the proposed reasons for nonrenewal submitted into evidence, supposedly from which the superintendent was reading, lists only the five reasons listed in the notice to Petitioner.  (Exs.  AX-1 and AX-4).

Petitioner has not alleged any facts or offered any evidence which would support a finding that the superintendent's mere recital at the beginning of the hearing of two reasons for the proposed nonrenewal of which Petitioner was not previously notified created prejudice against him or rendered his hearing an unfair one.

III.  Lack of comparison to behavior of other teachers.  Petitioner complains that "[a]llegations of violations of rules and regulations by Petitioner were not compared to other personnel .  .  .  to confirm the seriousness of the breach." In his petition, Petitioner compares the evidence of his behavior adduced at the hearing before the Board to the behavior of certain fellow teachers.  However, Petitioner has not alleged an act of unconstitutional discrimination by the Board, nor has he alleged that the district, by custom, has established an unwritten policy implicitly condoning the conduct for which he was nonrenewed.  He merely wants a comparison to establish the "seriousness of the breach." Petitioner, however, is accountable for his own behavior.  The behavior of other personnel is not relevant to the issue of whether the Board of Trustees' decision to nonrenew his contract was supported by substantial evidence.

IV.  Repetitiveness of reasons for nonrenewal.  Petitioner alleges that the reasons given for the proposed nonrenewal are repetitive in that they are all supported by the same charges of failure to follow rules and regulations.  If any valid reason for nonrenewal of which Petitioner was given timely notice is supported by substantial evidence, the Commissioner may not substitute his judgment for that of the Board of Trustees.  See §21.207(a) of the TCNA.  It is inconsequential, and certainly not to the Petitioner's benefit, if his behavior falls within a number of reasons for nonrenewal.

V.  Substantial evidence.  Petitioner contends that the Board's decision to nonrenew his contract was arbitrary, capricious, and not supported by substantial evidence.  The evidence in support of the reasons given for the proposed nonrenewal focus on the following allegations, as summarized by Petitioner in his Petition for Review:

1.  Late in turning in lesson plans

2.  Not performing hall duty

3.  Non attendance at assemblies

4.  Not enough lab in Chemistry I

The evidence adduced at the hearing before the Board of Trustees in relation to these allegations is set forth in Finding of Fact No.  7.  There is an abundant amount of evidence to support a finding that Petitioner was repeatedly instructed to conduct more labs in Chemistry I, to turn his lesson plans in on time, and to attend his assigned hall duty and that he repeatedly ignored these instructions.  In addition, Petitioner was, at times, not where he was assigned to be during assemblies, he failed to collect money for an assembly when instructed to do so, and he held a party in his room despite being aware that such conduct was not proper.

Based on the evidence in the record concerning Petitioner's neglect of duties and repeated failure to follow administrative directives, the Board's decision to nonrenew Petitioner's contract was not arbitrary, capricious, or unsupported by substantial evidence.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Any alleged hostility on behalf of the principal toward Petitioner is immaterial in determining whether the Board's decision is supported by substantial evidence.

2.  Allegations raised for the first time at the hearing, wholly unsupported and, in fact, rebutted by the evidence, were not prejudicial toward Petitioner and did not result in an unfair hearing.

3.  The behavior of other teachers is irrelevant in determining whether the Board's decision to nonrenew Petitioner is supported by substantial evidence.

4.  Repetitiveness in the character of the reasons for nonrenewal of which Petitioner was given notice is not material to the determination of the existence of substantial evidence of such reasons.

5.  The Board's decision to nonrenew Petitioner was not arbitrary, capricious, or unsupported by substantial evidence.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 1st day of April, 1983.

___________________________

RAYMON L.  BYNUM
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