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Statement of the Case
Walter Freeman, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984), from the decision of the Board of Trustees of Winona Independent School District to not renew his term contract when it expired at the end of the 1984-85 school year.

Petitioner is represented before the State Commissioner of Education by Larry Daves, Attorney at Law, Tyler, Texas.  Respondent is represented by Jack Jackson, Attorney at Law, Tyler, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of entering a Proposal for Decision is Mark W.  Robinett.

On November 20, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on December 11, 1985.  Respondent filed a Reply to Petitioner's Exceptions to Proposal for Decision on December 27, 1985.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  During the 1984-85 school year, Petitioner was in his seventh year of employment at Winona ISD as a classroom teacher.  The terms of his employment were governed by a written term contract.  (Plaintiff's Ex.  P-1).  Paragraph 13 of Petitioner's 1984-85 contract reads, in its entirety, as follows:

13.  Special arrangements and/or conditional requirements (list below):

a. Improvement of classroom management.  (Attend appropriate workshops as designated.)

b. Improvement of teacher-student interaction.

c. Implementation of student classroom guidance through a fair and consistent method of leadership.

d. Improvement of personal self-concept and self-image as a teacher.

e. Implementation of improved motivational techniques.

f. Improvement of communications skills with parents.

2.  On March 21, 1985, the president of the Board of Trustees sent a letter to Petitioner notifying Petitioner that the superintendent had recommended that Petitioner's employment not be renewed for the succeeding school year.  (Pl.  Ex.  P-3).  The recommendation was made for the following reasons:

1. A significant lack of student progress.

2. Deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.

3. Failure to fulfill duties or responsibilities.

4. Incompetency or inefficiency in the performance of required or assigned duties.

5. Inability to maintain discipline in the classroom or at assigned school-related functions.

6. Reasons specified in individual employment contracts reflecting special conditions of employment.

7. Insubordination or failure to comply with official directives.

8. Failure to comply with reasonable District requirements regarding advanced coursework or professional improvement and growth.

3.  By letter dated April 3, 1985, Petitioner requested a hearing on the matter before the Board of Trustees.  (Pl.  Ex.  P-4).

4.  A hearing before the Board of Trustees was conducted on May 21, 1985.

5.  At the hearing, Petitioner testified to the following:

(a) He received no indication from his principal prior to March 8, 1985 that he had any teaching "problems," although he had received suggestions for improvement in certain areas.  Among the suggestions were (i) that he not require his students to make sure their desks were clear, but that trash be left for the janitors to clean up, and (2) that he should increase the number of tests he gave.  He followed these suggestions.  (Tr.  25-29, 209, 211).

(b) He knew at the end of the 1983-84 school year that the administration perceived him to have some problem areas.  The primary area of concern was discipline.  (Tr.  34, 195).

(c) At the end of the 1983-84 school year, he went to Coach Tipps and Principal Zachary for assistance.  He also purchased two books on classroom discipline, borrowed one or two books from his principal, and spent the summer going through them.  (Tr.  190).

(d) His principal had not evaluated him in good faith.  He had not made recommendations for improvement and had, in fact, on October 3, 1984, told Petitioner to "keep up the good work." (Tr.  35-36, 200).

(e) On his self-evaluation for the 1983-84 school year, Petitioner rated his performance as "clearly outstanding" in all thirty-six categories listed on the evaluation instrument.  (Tr.  38-41; Pl.  Ex.  P-1).  This was his honest and candid opinion of his rating as a teacher.  (Tr.  40).

(f) His 1983-84 evaluation contained many favorable comments by his principal in categories that were rated negative in the 1984-85 school year.  (Tr.  198-99).

(g) The high number of failures in his classes was due to students who "refused to do work, to complete homework assignments that were mainly given as drill practice." (Tr.  200).

(h) When Principal Kendall made a recommendation that Petitioner make a particular change, Petitioner made that change immediately.  (Tr.  210).

(i) Petitioner was never given "diagnostic or prescriptive remedies" for correcting his problems.  (Tr.  221-22).

(j) Petitioner's lesson plans were filled out as instructed by Principal Kendall.  Further, they were commented on favorably by substitute teachers.  (Tr.  228-29; Freeman Ex.  7).

(k) His students improved as the year progressed, even if their grades did not reflect improvement.  (Tr.  231, 257).

(l) He occasionally went to the office during class time because the restroom was in the office and to run off additional copies of papers when his students ran into difficulties.

6.  Ed Kendall, junior high school principal, testified as follows:

(a) The 1984-85 school year was his first year at Winona ISD.  (Tr.  96).

(b) He met with Petitioner for the first time in the principal's office on July 25, 1984.  (Tr.  97).  At that time, he made Petitioner aware that he expected Petitioner to correct the items listed on his contract for the 1984-85 school year.  (Tr.  98-99).

(c) School policy required any discipline outside a teacher's classroom to be done through the principal rather than directly by the teacher.  However, on one occasion, Petitioner required certain students to clean up the cafeteria without the principal's knowledge.  (Tr.  105-06, 152).

(d) There was a high rate of failing grades in Petitioner's classes at the beginning of the year, and the rate became higher as the year progressed.  (Tr.  107-08, 111, 276).  When asked about the situation, Petitioner's explanation was that the poor grades reflected the students' lack of ability or unwillingness to do their homework.  (Tr.  108-09, 117).

(e) During his observations of Petitioner, the principal observed that there was a lack of student enthusiasm and student interest.  (Tr.  111-12).  Further, Petitioner's attitude toward his students was "nonenthusiastic." (Tr.  112).

(f) During the year, the principal "at no time saw that [Petitioner] had adopted [sic] any of his curriculum to the individual needs of any of the students or groups of students to fit any of their individual or group needs or interests.  (Tr.  115-16, 160).

(g) Frequently, the principal noticed Petitioner outside of his classroom during class time; e.g., in the office or lounge area running off copies.  (Tr.  118-19).

(h) Overall, the principal's perception was that student discipline in Petitioner's classroom was "below satisfactory." (Tr.  119-20).

(i) The principal observed Petitioner's class on October 3, 1984, and gave Petitioner a verbal report of his observation.  He did not tell Petitioner "to keep up the good work." (Tr.  145).

7.  Ed Zachary, principal at Winona High School, testified as follows:

(a) He observed and evaluated Petitioner's performance in January and February 1985.  (Tr.  177; Pl.  Ex.  P-9).

(b) Petitioner's lesson plans contained no reference to what types of problems were to be assigned to the students or if any problems were to be assigned.  (Tr.  179-80).  Further, the plans were coded in a manner that would have been of no assistance to a substitute teacher.  (Tr.  180, 186).

Discussion
Petitioner first claims that the March 21, 1985 notice letter (See Finding of Fact No.  2) is "legally insufficient for failure to specify the actual grounds relied upon by the administration to support the nonrenewal." There is no indication in the record, however, that Petitioner advised the school district of any alleged deficiencies in the notice which prevented him from adequately preparing his response to the allegations in the notice, thus giving the district the opportunity to correct those deficiencies prior to the date of hearing.  Had such a request been made, and had the district failed to correct any actual deficiencies, the Commissioner would be in a position to substitute his judgment for that of the district's board of trustees.  See 19 Tex.  Admin.  Code §157.64(g)(3).  Because no such request was made, any complaints about the sufficiency of the reasons set forth in the notice to Petitioner of his proposed nonrenewal must be considered waived.

Petitioner's next complaint is as follows:

The Board in reaching its decision relied upon evidence of petitioner's rigorous grading practices and the large number of students who as a result of his grading practices, failed petitioner's courses.  Petitioner was not advised in the notice of non-renewal that his grading practices were a basis for the non-renewal.  Even if petitioner had been given proper notice, such reliance is illegal and violates petitioner's first and fourteenth Amendment rights to academic freedom and due process of law.

It has been held that the grades assigned by a teacher are not ordinarily indicative of a teacher's level of competence, because they may reflect nothing other than a particular teacher's standards.  McLean v.  Quanah ISD, No.  178-R1a-782, pp.  5-6 (Comm.  Educ., May 1984); Seifert v.  Lingleville ISD, No.  174-R1a-782, p.  6 (Comm.  Educ., Jan.  1983).  However, it has also been stated that grades may have significance if the number of failing grades increases from one grading period to the next, as an indication that a teacher's students are not making progress even under that teacher's own standards.  McLean, at p.  6.  In the present case, the grades assigned by Petitioner were used for the latter purpose.  As such, they were properly admitted and considered by the Board of Trustees as evidence of the alleged lack of progress, rather than as an independent reason for nonrenewal.

Petitioner also claims that the Board's reliance on his students' grades violated his rights to academic freedom and due process of law.  How academic freedom and due process are implicated, however, is not made clear and is not readily apparent.  In the absence of any argument or authority in support of these claims, they need not be further addressed.

Petitioner also complains that "[t]he district impermissably [sic] relied on hearsay evidence to the injury of Petitioner." However, the Board's decision is adequately supported by nonhearsay evidence.  In addition, an objection to hearsay must be made at the local hearing at the time the hearsay statement is made in order to deny the hearsay probative value.  TEX.  R.  EVID.  802.

Finally, Petitioner claims that the decision to nonrenew his contract "is not supported by substantial evidence, is arbitrary and/or capricious and contrary to law." In the absence of specific allegations to support a conclusion that the decision was arbitrary and capricious or, in some unspecified manner, contrary to law, these allegations will not be considered.  19 Tex.  Admin Code §157.44.  As for Petitioner's substantial evidence allegation, it is concluded, from the relevant and material evidence presented at the hearing, that the Board of Trustees could have reasonably concluded that Petitioner's employment should not be renewed for the reasons set forth in the notice of his proposed nonrenewal - - particularly as they relate to student progress, motivating students, and student discipline.  (See Findings of Fact Nos.  1 and 2).  Substantial evidence, after all, need not be much evidence.  Although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a jury verdict being attacked as against the great weight and preponderance of the evidence.  Hegar v.  Frisco ISD, No.  120-R1-584, pp.  6-7 (Comm.  Educ., Feb.  1985).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner waived any complaint about the sufficiency of the grounds set forth in the notice to him of his proposed nonrenewal, because he failed to request a more specific statement when he requested a hearing on the matter.

2.  The consideration by the Winona Independent School District's Board of Trustees of the grades assigned by Petitioner was proper and appropriate for the purpose of demonstrating a lack of progress throughout the year by Petitioner's students even under Petitioner's own standards.

3.  Petitioner has failed to adequately raise in his Petitioner for Review any issue concerning academic freedom and due process of law in connection with the grades assigned by him to his students.

4.  The decision by the Board of Trustees not to reemploy Petitioner for the 1984-85 school year was supported by substantial evidence.

5.  Petitioner has failed to adequately raise any issue concerning his general claim that the decision of the Board of Trustees was "arbitrary and/or capricious and contrary to law."

6.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 7th day of July, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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