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Statement of the Case
Petitioner, Guadalupe Vega, bnf Juan Noriega, brings this appeal from an action of the La Feria Independent School District (LFISD) Board of Trustees, Respondent, denying her free admission to LFISD on the basis that she was not a resident of that district.  A prehearing conference was held on July 18, 1985, before Rebecca M.  Elliott, the Hearing Officer appointed by the State Commissioner of Education.  At that conference, the parties stated their respective positions on the record in lieu of filing a Petition for Review and Answer and stipulated to the pertinent facts.  No formal evidentiary hearing on the merits was held.

Petitioner is represented by Edward J.  Tuddenham, Attorney at Law, Hereford, Texas.  Respondent is represented by Randell W.  Friebele, Attorney at Law, Harlingen, Texas.

On November 1, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the Proposal for Decision on December 2, 1985.  No reply to the exceptions was filed.

Findings of Fact
At the prehearing conference held on July 18, 1985, the parties stipulated to certain facts, which are hereby adopted as Findings of Fact.  They are as follows:

1.  Guadalupe Maria Vega is a citizen of the United States.

2.  The parents of Petitioner are citizens of the Republic of Mexico and reside in Nuevo Progresso, Mexico.

3.  Petitioner does not have a parent, guardian or other person having lawful control of her person under the order of a court, residing within the La Feria ISD.

4.  Petitioner is fourteen (14) years old.

5.  Petitioner lives within the boundaries of La Feria ISD.

6.  On September 6, 1983, Petitioner began living with Juan and Gloria Noriega.

7.  The Noriegas are residents of La Feria ISD.

8.  On September 12, 1983, Petitioner applied for admission in the La Feria ISD.

9.  Petitioner was denied admission on that same day by Joseph Winke, Principal of C.  E.  Vale Middle School.

10.  Petitioner appealed the Principal's denial to the Board of Trustees of LFISD.

11.  A hearing on Petitioner's appeal was held before the full membership of the Board on November 7, 1983.

12.  At the November 7th hearing, Petitioner was represented by an attorney and was allowed to present witnesses and evidence, to cross-examine the witnesses presented by the administration, and to present argument of counsel.

13.  On November 9, 1983, the Board of Trustees passed a resolution denying Petitioner admission to the district schools pursuant to §21.031(d) of the Education Code.

14.  La Feria ISD does not accept transfer students from outside La Feria ISD upon payment of tuition.

15.  Section 21.031(d) of the Education Code is applied by La Feria ISD to both intrastate student transfers as well as to children transferring from other states and countries.

In addition to the facts to which the parties have stipulated, after due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

16.  The parties have submitted by agreement testimony taken before the Honorable Filemon B.  Vela in the United States District Court, Southern District of Texas, Brownsville Division as representative of the testimony heard by the Board at the November 7th hearing.  There was no record made at the Board meeting which could be used on review.  Accordingly, from the testimony in District Court, it is found that, at the hearing before the Board, the following evidence was adduced:

1. Edith Rodriguez, mother of Guadalupe Vega, testified that she lives in Nuevo Progresso, Mexico.  (Ex.  LFJ-7, p.  2).

2. Petitioner's mother testified that she has seven children, including Petitioner.  (Ex.  LFJ-7, p.  2).

3. Mrs.  Rodriguez testified that she had attempted to enroll Petitioner in school in Mexico when classes started in August, but was denied admission because she did not have a Mexican birth certificate.  (Ex.  LFLJ-7, p.  4).  She further testified that she sent Petitioner to La Feria because she wanted the child to live and study there (Ex.  LFJ-7, p.  3).

4. Petitioner's mother stated that Petitioner is living with the Noriegas who are her (the mother's) niece and nephew, (Ex.  LFJ-7, p.  3) and that she intends for Guadalupe to live in La Feria indefinitely.  (Ex.  LFJ-7, p.  3).

5. Mrs.  Rodriguez testified that Petitioner had not lived with her cousins before; the child had lived at home for twelve (12) years.  (Ex.  LFJ-7, p.  4).

6. In response to a question asked of her on cross examination regarding any reasons she had for sending Petitioner to La Feria, other than to go to school, Mrs.  Rodriguez testified:

A. "Yes.  Well, yes, because I am by myself and I have got a lot of family and they were going to help me out with her."

Q. "In other words, they were going to support her?"

A. "Yes."

(Ex.  LFJ-7, p.  5).

7. Gloria Noriega testified that she and her husband were providing support for Petitioner.  (Ex.  LFJ-7, p.  9).

8. Mrs.  Noriega also testified that the main reason Petitioner was living with her was because she (Petitioner) wants to learn a career and to have a better future.  (Ex.  LFJ-7, p.  9).

9. Petitioner testified that she wants to live in the United States after she grows up.  (Ex.  LFJ-7, p.  11).

10. In response to a question from Judge Vela regarding her main reason for coming to live with her cousins, Petitioner stated: "Because I want to study."

(Ex.  LFJ-7, p.  12).

11. William B.  Green, III, Superintendent of LFISD, testified that Petitioner was denied admission to the LFISD because her primary purpose for living in the district was to attend school and that her purpose for being there was the determining factor in finding that Petitioner was not a resident of LFISD.  (Ex.  LFJ-7, pp.  15, 16).

12. In response to questions regarding §21.301(d) of the Education Code      propounded by counsel for Petitioner, Superintendent Green stated the following:

Q. "In your application of that, if I understand correctly, you simply looked - - -  if you find a child who is not living with a parent or guardian or some other court appointed guardian, you simply look to the motive for which the child is living there; and if that motive is for the primary purpose of attending school, then that factor establishes non-residence?"

A. "That is true."

(Ex.  LFJ-7, p.  16).

13. Superintendent Green stated that a child who does not live with a parent or guardian may nevertheless attend school as long as he is not living in the district for the primary purpose of attending school.  (Ex.  LFJ-7, p.  24).

17.  The Board of Trustees passed a resolution denying Petitioner admission in LFISD and in doing so, determined that she was present in the district "solely for the purpose of attending the La Feria public schools." The resolution states, in pertinent part, that "GUADALUPE MARIA VEGA is residing with a relative, not her parent or guardian, solely for the purpose of establishing residency for purposes of attending the LA FERIA public schools." (Emphasis added).

Discussion
In order to attend school in La Feria ISD and receive tuition-free admittance, Petitioner must establish that she is a resident of the district.  Section 21.031(d) of the Education Code sets out the standard the Board must use in determining her eligibility: her presence in the district must not be for the primary purpose of attending the public free schools.

Much of the confusion regarding §21.301(d) revolves around the meaning of the term "primary purpose," which is not defined in the statute.  However, in Martinez v.  Bynum, 461 U.S.  321, 103 S.  Ct.  1838, 75 L.Ed.  2d 879 (2983), the Supreme Court, in upholding the constitutionality of the residency requirement, stated that §21.031

compels a school district to permit a child .  .  .  to attend school without paying tuition if he has a bona fide intention to remain in the school district indefinitely, for then he would have a reason for being there other than his desire to attend school: his intention to make his home in the district.

Id., at 103 S.  Ct.  1844-45.  The Supreme Court further stated, "as long as the child is not living in the district for the sole purpose of attending school, he satisfies the statutory test." Id., at 1845 (emphasis added).

In the case at hand, Petitioner presented testimony through her mother, her cousin, and her own statements which if believed by the Board, would support a finding that she did indeed have reasons for being in La Feria ISD other than to go to school there.  For example, Petitioner's mother testified that she wanted her daughter to live in La Feria indefinitely (Finding of Fact 1(4)), that the Noriegas were going to help her family by supporting the child (Finding of Fact 1(7)), indicating that the child was living with the Noriegas for financial reasons, and that she wanted the child to learn a career and have a better future (Finding of Fact 1(8)).  Clearly, some of these statements could demonstrate an intent to have the child live in the district indefinitely, an intent which the Supreme Court found to be sufficient for establishing residency under §21.031(d).  Martinez, at 1844, 1845.  Also, the financial relief offered by the Noriegas could be considered a reason for being in the district, thereby negating the theory that the child was in the district for the sole purpose of attending school.  Under Martinez, a decision by the Board that Petitioner was a resident of their district based on these reasons could have been affirmed on review.  Here though, the district denied her request for admission, finding Petitioner had not established residency under §21.301.

Section 11.13(b) of the Education Code directs the Commissioner to review appeals by or on behalf of a student against a local school district using a substantial evidence standard of review.  The question of the Petitioner's subjective intent is a question of fact which must be resolved by the school district under the terms of §21.301(d).  Moreno v.  Harlingen Consolidated Independent School District, No.  002-R8-984, p.  6 (Comm'r Educ., November 1984).  The responsibility of assessing the credibility of the witnesses necessarily falls on the local board; it may believe the witnesses to be credible or reject the witnesses' testimony, even if uncontradicted.  Id., at 8.  The statements of Petitioner's Mother raised an issue of fact which the Board, as fact finder, resolved adversely to her, as evidenced in the Board's finding that Petitioner was residing with the Noriegas solely for the purpose of establishing residency so that she could attend the La Feria public schools.  The Commissioner's responsibility in reviewing that finding is to determine whether the evidence is such that reasonable minds could not have reached the conclusion LFISD's Board reached.  See Cruz v.  City of San Antonio, et al., 440 S.W.2d 924, 925 (Tex.  App.  - - Waco 1969, no writ), Texas Liquor Control Board v.  Pennington, 423 S.W.2d 469, (Tex.  App.  - - Houston [1st Dist.] 1967, writ ref'd n.r.e.).  The Board's finding, made with the benefit of live testimony, is reasonable, even though another group of individuals may have chosen to believe the statements made by those who testified on behalf of Petitioner.  The decision, being a reasonable one, should not be overturned.

Under both the Supreme Court's construction of §21.031(d) in Martinez and the Commissioner's instructions in Moreno, Respondent's finding that Petitioner was present in the district for the sole purpose of attending school, precludes a finding that the child has established residency under §21.031(d).  Accordingly, Petitioner's request for admission was properly denied and Respondent's decision should be affirmed.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  If a student is present in a district separate and apart from his parent, guardian, or other person having lawful control of him under an order of court, for the sole purpose of attending school in that district, he has not established a residence for the purpose of obtaining tuition-free admission in that district.

2.  Respondent's finding that Petitioner resided in the district "solely for the purpose of establishing residency for purposes of attending the La Feria public schools," may not be disturbed under the substantial evidence standard of review, because reasonable minds could have reached that conclusion.

3.  Petitioner is not entitled to attend the public free schools of La Feria Independent School District.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of June, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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