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The Appeal

James C. Welty, Petitioner, appeals the action of the Board of Trustees of San Diego Independent School District (SDISD), Respondent, terminating Petitioner's contract of employment at the end of the 1981-82 school year.

A hearing was held on September 24, 1982 before Denise Howell Anderson, Hearing Officer appointed by the Commissioner of Education.

Petitioner was represented by Sandra Lee Watts, Attorney at Law, Corpus Christi, Texas.  Respondent was represented by Charles L. Barrera, Attorney at Law, Alice, Texas.

On January 19, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is uncontested that at all times relevant to this appeal, Petitioner was employed by Respondent as a classroom teacher under a continuing contract of employment, pursuant to the provisions of Tex. Educ. Code Ann. §13.101 - .116 (Vernon 1972).

2. On May 12, 1982, Petitioner was given a hearing on the proposed termination before Respondent's Board of Trustees.  On or about May 25, 1982, Respondent's Board acted to terminate Petitioner's employment.

3. Petitioner taught in the SDISD for four years.  (Tr. 8).

4. In Petitioner's first two years with Respondent school district, 1978-79 and 1979-80, he taught at the San Diego High School.  (Tr. 9).  Three evaluations made of Petitioner's performance during this period are in evidence.  The first two evaluations use a five point rating scale with a rating of "one" representing excellent performance and a rating of "five" representing unsatisfactory performance.  On the first evaluation, Petitioner received ratings of "one" and "two" in all categories with the exception of category number nine ("demonstrates ability to maintain class control").  In this category Petitioner was assigned a rating of "three," representing "satisfactory performance." (Pet. Ex. 7.)

On the second evaluation performed during this period, Petitioner was assigned a rating of "four" in category nine, representing a need for improvement in his ability to maintain class control.  (Pet. Ex. 6).  The third evaluation performed during this period, dated December 21, 1979, and all subsequent performance evaluations discussed herein, use a four point rating scale, with "one" representing above average performance, "two" representing average performance, "three" representing a need for some improvement, and a rating of "four" representing a need for considerable improvement.  On this particular evaluation Petitioner was rated as average and above average in all areas.  (Pet. Ex. 5).

5. During the 1980-81 school year, Petitioner taught at the junior high school campus under Principal Fuentes.  (Tr. 14). Mr. Fuentes evaluated Petitioner's performance in December of 1980 and rated Petitioner's ability to maintain class control and his ability to be firm, consistent, and impartial, yet friendly with students as needing considerable improvement.  (Pet. Ex. 3).  In March 1981, Mr. Fuentes again evaluated Petitioner's performance as needing considerable improvement in the same two areas.  (Pet. Ex. 4).

6. In the Spring of 1981, Petitioner was granted continuing contract status with Respondent.  (Tr. 15).

7. Petitioner was transferred to an elementary school campus for the following school year, 1981-82.  (Tr. 18).  Principal Uresti evaluated Petitioner's performance in December of 1981, noting a need for considerable improvement in Petitioner's ability to maintain class control.  Principal Uresti made the following comment on the second page of the evaluation: "Mr. Welty needs to improve in his instructional effectiveness by careful planning ahead of time.  I feel this would improve his ability to maintain class control.  Needs to keep students busy in his room - - too much freedom." (Pet. Ex. 1).  In March of 1982, Principal Uresti again evaluated Petitioner's performance, noting a need for considerable improvement in four areas, including Petitioner's ability to maintain class control.  (Pet. Ex. 2).

8. Petitioner denied that Principals Fuentes or Uresti ever fully discussed his deficiencies with him or suggested any specific methods for improvement of his performance in the noted areas.  (Tr. 15-17, 21-23).

The evaluation documents made of Petitioner's performance during the last two school years of Petitioner's employment each bear Petitioner's signature.  (Pet. Ex. 1-4).

Principal Fuentes testified before the School Board that the evaluations made of Petitioner during the 1980-81 school year were fully discussed between Fuentes and Petitioner.  (Tr. 61; Resp. Ex. 1, pp. 14-15).

The evaluations performed by Principal Uresti during the 1981-82 school year bear written comments specifying Petitioner's weaknesses to be in the area of class control.  Mr. Uresti testified that he discussed these problems with Petitioner many times during the school year.  (Tr. 154-55, 161, 164).

9. At no time did Respondent's school principals make written recommendations for the improvement of Petitioner's performance, nor do Respondent's policies require such a procedure.  (Tr. 163-64).

The means available to assist a teacher in improving his performance include weekly staff development meetings and conferences with the principal and group leader teachers.  (Tr. 165; Resp. Ex. 1, pg. 19).

10. The testimony of Principal Uresti establishes that Petitioner experienced escalating difficulties with class management and discipline during the 1981-82 school year.  Uresti, on numerous occasions, observed Petitioner and his students arguing and yelling at each other.  (Tr. 157).  Students leaving Petitioner's classroom became such a problem that Uresti had to lock one classroom door and move Petitioner's desk immediately in front of the other door.  (Tr. 158).  On more than one occasion, Petitioner's students locked Petitioner out of the classroom, and Mr. Uresti had to come and instruct the students to open the door.  (Tr. 159).  Uresti could hear the noise in Petitioner's classroom from his office, and he observed Petitioner's students leaving the room.  (Tr. 156-57).

Principal Uresti noted no improvement in these problems during the 1981-82 school year; in fact, he described Petitioner as finally having "lost complete control." (Tr. 167-68).

Discussion

Petitioner alleges that he was deprived of a property interest in his continuing contract of employment without due process of law because (1) the Respondent's rules restricting Petitioner's time to present evidence and to cross-examine adverse witnesses at the Board hearing violated Tex. Educ. Code Ann. §13.112(d) (Vernon 1972) and denied Petitioner due process of law; (2) in light of Respondent's course of action in granting Petitioner continuing contract status, the evaluations of Petitioner's performance did not put Petitioner on notice that his performance was unacceptable and, therefore, deprived Petitioner of an opportunity to correct his deficiencies, rendering the Board's decision arbitrary, capricious, and without substantial evidence; and (3) that Respondent's evaluation procedures did not put Petitioner on notice of the seriousness of his problems because they do not require administrators to make written and detailed suggestions for improvement of deficiencies.

Notice of Deficiency

Petitioner suggests that because he was granted continuing contract status after receiving several evaluations which indicated a need for improvement in the area of class control, that subsequent poor evaluations in this area cannot be construed as notice to him that his performance was unacceptable to his superiors.

This argument is without merit and is not supported by the evidence.  Note Petitioner's own testimony (Tr. 20-21):

Q. After your first evaluation which occurred in December of 1981, did you have any notice that you were performing unsatisfactorily?

A. No.

Q. I am going to show you . . . the evaluation by Mr. Uresti on December 4, 1981, and is signed by yourself.  In reviewing that evaluation, did that evaluation cause you any concern in comparison to the other evaluations that you received?

A. Yes, it did.

Q. In what way?

A. Well, I felt that I had to work harder - - according to the principal's comments, I felt that I needed to work harder on these areas.

Petitioner's testimony, although somewhat ambiguous, does indicate that Uresti's evaluation made Petitioner aware of the deficiency.

The evaluation document, itself, is notice to a teacher of areas in which he is deficient, that being one of the primary purposes of evaluations.

Having pointed out deficiencies through the evaluation process, a school district may elect to continue the employment of a teacher for a period of time for a variety of reasons, including that of allowing a teacher an opportunity to improve his performance.  Such forebearance by administrators creates no duty to indefinitely condone continued deficient performance or deteriorating performance.

Finally, there is evidence that Petitioner's performance in the area of classroom control and student relations deteriorated even more during his last year of employment.  Thus, Respondent was not reacting to the same problem in a new and unexpected way, as Petitioner seems to suggest, but rather, was dealing with an exacerbated situation when the recommendation for termination was made.

Sufficiency of Respondent's Evaluation Policies

Petitioner complains of Respondent's failure to provide him written and detailed improvement plans to assist him in correcting deficiencies, arguing that such failure deprived Petitioner of notice of his deficiencies and an opportunity to improve his performance and rendered the Board's finding of incompetency arbitrary, capricious, and without substantial evidence.

Petitioner does not, however, cite any statute or regulation which would require Respondent to provide such written suggestions prior to a termination for incompetency, nor have I found any.

Substantial Evidence of Incompetency

Principal Uresti's testimony, based on his direct observations of Petitioner's performance during the 1981-82 school year, establishes that Petitioner was unable to maintain control of his classroom and to deal effectively with his students.  Such deficiencies observed repeatedly can serve as the basis for a reasonable conclusion that a teacher does not competently perform the duties required of him.

Due Process Issue, Limitation of Cross-Examination

Finally, Petitioner argues that the Board's hearing rules limiting Petitioner's cross-examination of witnesses were a per se denial of due process and warrant reversal or remand for a new hearing.

If the relief sought by Petitioner were remand for a new Board hearing at which Petitioner could be accorded full due process by unlimited cross-examination, then Petitioner should have clearly requested such relief, and a ruling on the due process issue, prior to a full merit hearing before the Commissioner.

However, Petitioner requested and received a full hearing before the Commissioner on both the merits and the issue of procedural due process.  At this hearing, Petitioner's right to cross-examine adverse witnesses was not limited in time nor in scope.  Therefore, this hearing itself granted Petitioner the relief he requested - - a full hearing without procedural defects.

Furthermore, it cannot be said that the Board's limitations on Petitioner's cross-examination, however inadvisable, operated to harm Petitioner, since a full due process hearing at this level produced no different result.  The unavoidable conclusion is that the Board's limitations did not operate to exclude from the Board's consideration any additional evidence which would have changed the Board's decision.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's action in granting Petitioner continuing contract status subsequent to several evaluations which noted Petitioner's deficiencies in the area of class control did not constitute an irrevocable approval of Petitioner's performance if those deficiencies should continue or worsen.

2. Petitioner had fair notice of his administrators' opinions that he was deficient in certain noted areas through the written performance evaluations and informal conferences.

3. The failure of a school district to provide written and detailed suggestions for improvement of a teacher's performance does not per se render the termination of that teacher for incompetence arbitrary, capricious, or unlawful.

4. Any denial of due process by the limitation of the scope or duration of cross-examination at the local Board hearing was, in this case, cured when Petitioner received full due process at a hearing before the Commissioner, and the denial, if any, did not result in harm to Petitioner.

5. The record establishes that there is just cause to terminate Petitioner's employment pursuant to Tex. Educ. Code Ann. §13.110(1) (Vernon 1972).

6. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, in is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  15th  day of  March  , 1983.

_________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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