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DECISION OF THE COMMISSIONER
Statement of the Case
Karl Michael Evans, Petitioner, brings this appeal from a decision of the Board of Trustees of the Bryan Independent School District, Respondent, upholding Petitioner's two-day suspension from school.  Petitioner is alleged to have violated the District's rules governing student publications when he published and passed out certain printed matter.  A local hearing was provided Petitioner, from which he appeals.  Petitioner filed his Petition for Review on July 5, 1985, and Respondent answered on September 9, 1985.  On October 22, 1985, the appeal was heard by a hearing officer appointed by the State Commissioner of Education.

Petitioner is represented by James C.  Harrington, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey L.  Rogers, Attorney at Law, Houston, Texas.

On April 18, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on May 7, 1986.  No reply to the Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that Petitioner published and distributed six (6) issues of a publication titled "Twisted Times." Petitioner failed to submit the publication for prior review by the high school principal.  Petitioner was subsequently suspended from school.  At least one of the issues contained uncomplimentary remarks concerning the school principal.  (Tr.  6-13).

2.  The policy of the School Board of the Bryan Independent School District regarding student publication of newspapers, yearbooks, literary magazines and similar publications provides that:

A copy of the publication must be given to the principal, who may take up to one school working day for the purpose of reviewing such publication before its general distribution.  .  .  .

3.  Petitioner's "permanent file" and disciplinary record have been expunged of all references to Petitioner's suspension.  (Tr.  26, 27-35).

Discussion
On appeal before this Agency Petitioner argues (1) that the policy of the School District concerning student publications is at variance with the State Board of Education policy, (2) that the policy of the School District, even if valid, was selectively enforced against Petitioner, and (3) that the School District's policy violates the Texas Constitution.

Petitioner has presented no evidence that Respondent's policy is at odds with any policy of the State Board of Education.  Indeed, it appears as though Petitioner confused policies promulgated by the State Board of Education with those recommended by the Texas Association of School Boards.  (Tr.  8).

Petitioner's claim that Respondent's policy was selectively enforced against Petitioner is moot.  The record contains ample evidence that Petitioner's records were expunged of references to Petitioner's suspension.  That is the extent of the relief Petitioner could have obtained here; and while Petitioner appears to claim that the policy, even if otherwise valid, should be invalidated because of its alleged selective enforcement in this case, he has cited no authority for such extraordinary relief.

Finally, Petitioner argues that Respondent's policy should be invalidated because it violates the Texas Constitution.  (Respondent expressly waived any reliance on the federal Constitution, Tr.  7.) Specifically, Petitioner argues that the free speech clause of the Texas Constitution is broader in scope than that of the federal Constitution.  (Tr.  7).  This agency is properly reticent to address issues that were not fairly presented to the administrative body subject to review.  The record of appeal to the Board of Trustees contains numerous citations to federal authority as support for Petitioner's claims.  It may be that, had similar argument been presented with regard to Petitioner's claim under the Texas Constitution, the School Board would have been persuaded.  But not having been raised below, the issue will not be considered here.  Jose Moreno v.  Harlingen Consolidated Independent School District, No.  002-R8-984, p.  8 (Comm'r Educ., November 1984); Weidel v.  Hoffman, 269 S.W.2d 945, 948-49 (Tex.  Civ.  App.  1954, writ ref'd n.r.e.).

Exceptions to the Proposal for Decision
In his Exceptions, Petitioner states that "the point is not whether the petition in front of the school board invokes the proper words of state constitution as opposed to federal constitution as that it invokes the issue of prior restraint and unconstitutional suppression of student speech and press."

Prior restraints, of course, are not per se illegal.  It is therefore difficult to understand how the mere mention of prior restraint alleges any illegality.

Moreover, it would surely be unnecessary for the petition to contain "the proper words of state constitution"; on the other hand, if a petitioner before the board of trustees is alleging the violation of some law, the board of trustees is entitled to know what law is at issue.  Petitioner apparently realized this, as he gave a lengthy discourse on the state of federal First Amendment law at his hearing before the board of trustees.  However, his argument concerning the Texas constitution was never presented.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Officer, I make the following Conclusions of Law:

1.  Bryan Independent School District's policy set forth in Finding of Fact No.  2 is not inconsistent with any policy of the State Board of Education.

2.  Petitioner's claim that the school district's policy set forth in Finding of Fact No.  2 was selectively enforced is moot, because there is no effective relief that can be granted Petitioner, inasmuch as Petitioner's suspension is over and his student records have been expunged of any reference to his suspension.

3.  Because Petitioner's appeal of the district's decision to suspend him is moot, that decision should be VACATED.

4.  Because Petitioner failed to raise the issue of the constitutionality of the school district's policy before the local board of trustees, there is no decision on that issue for the State Commissioner of Education to review.  That issue may not, therefore, be considered by the Commissioner.

5.  Petitioner's appeal should be:

(a) DENIED to the extent that it asserts that the challenged policy is inconsistent with a State Board of Education regulation;

(b) DISMISSED to the extent that it challenges the merits of Petitioner's suspension;

(c) DISMISSED to the extent that it raises issues on which no decision was made at the local level.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby:

(a) DENIED to the extent that it asserts that the challenged policy is inconsistent with a State Board of Education regulation;

(b) DISMISSED to the extent that it challenges the merits of Petitioner's suspension; and

(c) DISMISSED to the extent that it raises issues on which no decision was made at the local level.

SIGNED AND ENTERED this 18th day of September, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 4th day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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