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DECISION OF THE COMMISSIONER
Statement of the Case
Glenn R.  Brown, Petitioner, brings this appeal from an action of the Board of Trustees of the Crosby Independent School District (CISD), Respondent, terminating Petitioner's term contract of employment.  A hearing was conducted before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent was represented by Mr.  Jeffrey L.  Rogers, Attorney at Law, Houston, Texas.

On February 2, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

The Appeal
ISSUE:
Petitioner has not contended that the alleged behavior would not support an action to terminate Petitioner's employment.  The only issue to be resolved in this appeal is, therefore, whether Petitioner, in fact, engaged in the questioned conduct.

THE EVIDENCE:
At all times relevant to this appeal Petitioner was employed by Respondent as a classroom teacher at Respondent's Crosby Junior High School.  Petitioner's employment was pursuant to a one-year written contract for a term ending with the close of the 1980-81 school year.

Courtney Tucker, Stacy Parrish, and Joan Wilson are females who, at the time of the incidents in question, were thirteen year-old students at Crosby Junior High School.  All three individuals were enrolled in Petitioner's sixth period class during the spring semester of 1981.  Tucker, the primary witness against Petitioner, testified as follows:

As Tucker entered Petitioner's classroom for the beginning of the sixth period on April 10, 1981, she and Petitioner engaged in casual conversation.  During the course of their conversation Petitioner remarked that he had a question he wanted to ask Tucker.  When Tucker inquired as to the nature of the question, Petitioner declined, stating that he might get into trouble as a result.  (Tr.  1: 38-43).  As the period came to a close, Tucker, Parrish, and Wilson were seated next to Petitioner's desk at the front of the classroom.  The three were engaged in more casual conversation with Petitioner.  (Tr.  1: 30).  During the course of the conversation Petitioner began to write on a blank absentee slip.  Although the writing was partially shielded by Petitioner's desk and hand, Tucker was able to make out the words "what color." (Tr.  1: 35-36).  After the bell rang, signaling the close of the period, Petitioner advised Tucker that he had decided to ask her the question.  After class had been dismissed, Petitioner displayed a note to Tucker which read, "What color is the hair on the lower part of your body?" (Tr.  1: 56-57, 46-48; Pet.  Ex.  2).  Tucker read the note and hurriedly left the room.  (Tr.  1: 65).  As she left, Petitioner remarked, "Well, I guess if you shave your legs, you shave .  .  .?" (Tr.  1: 66).  Tucker immediately encountered Parrish in the hallway and related the incident.  (Tr.  1: 62-63, 71).  Tucker then proceeded to her seventh period class where she discussed the incident with Wilson.  Later in that period she reported the matter to her teacher, Ms.  Rose Haywood.  (Tr.  1: 71-76).

Parrish and Wilson testified that, while seated at Petitioner's desk, they had also observed Petitioner writing a note and had seen the words "what color." (Tr.  2: 76, 101-02).  Parrish also testified as follows:

Q.  After you left the room, you went to the locker.  She came out and she said something had happened.  Is that correct?

A.  Yes, sir.

Q.  Okay.  Tell me what she said when she came up to the locker.

A.  She came around the corner and she goes - - she wasn't really - - she wasn't crying or shaking or anything but she looked like she was scared.  She said - - She told me what Mr.  Brown asked her and I said, "What." because I thought she was just kidding or something.  She said that he asked her what color her hair was below the waist.  I was shocked.

Q.  You thought she was kidding or something so she said it kind of in a kidding manner?

A.  No.

Q.  Did she say, "Stacey, do you know what Mr.  Brown just asked me?"

A.  No.  She said, "Stacey, you will never believe what Mr.  Brown just asked me." She was almost crying then.

(Tr.  83-84).

In addition, Wilson testified as follows:

A.  When she came into the room she looked upset.  She just kept on, you know, like she would mess up something and she would kind of get real uptight and she would never do that, like - -

I don't know.  Somebody would ask her a question and she would just slam her hands down on the desk and get real mad and say, "What;" real mad, so I figured something was the matter with her because I know her kind of good.

Q.  What did she tell you when she turned around?

A.  She said, "Mr.  Brown asked me something."

Q.  She said, "Mr.  Brown asked me something." Did she say that it was on a note?

A.  Not at the time, she didn't.

Q.  When did she tell you that it was on a note?

A.  I said - - After she told me what he said, I said, "Did he ask you or what?" She said, "He wrote it on a pass."

(Tr.  106-07).

Petitioner testified and denied having shown any kind of note to any student.  (Tr.  2: 119).  Petitioner was unable to offer any explanation as to the motivation of the three witnesses to conspire to concoct what Petitioner insists are false accusations.  (Tr.  2: 121-23).

DISCUSSION

The issue in this appeal is strictly one of credibility.  If Petitioner and Tucker were the only witnesses, there would be no reasonable basis for assigning more credibility to either.  However, Tucker's testimony is corroborated by Parrish and Wilson, each of whom acknowledged observing Petitioner writing a note containing a phrase identical to some of the wording in the note described by Tucker.  The record reflects no evidence of bias or prejudice on the part of any of the witnesses testifying against Petitioner.  Moreover, Petitioner was unable to offer any explanation as to why the witnesses would conspire to fabricate such damaging allegations against a teacher with whom they were on good terms.  The conclusion that must be drawn from the evidence adduced is that Petitioner did, in fact, display the note to Tucker.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by the Respondent as a classroom teacher pursuant to a one-year written contract for the term ending with the close of the 1980-81 school year.

2.  On or about April 10, 1981, Petitioner authored and displayed a handwritten note to Courtney Tucker, a thirteen year-old female student in Petitioner's sixth period class.  The note displayed by Petitioner read, "What color is the hair on the lower part of your body."

3.  It is undisputed that on or about May 19, 1981, a hearing was conducted before Respondent's Board of Trustees regarding the aforementioned incident.  The incident culminated in an action to terminate Petitioner's employment.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent's Board of Trustees had good cause to terminate Petitioner's employment.

2.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 22nd day of March, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 22nd day of March, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 9th day of JULY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 10th day of SEPTEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION

1
2
#181-R2-781


