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Statement of the Case
Charles R.  Davis, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984), from the decision of the Board of Trustees of Ingleside Independent School District, Respondent, to nonrenew his employment contract for the 1985-86 school year.

Mark W.  Robinett is the Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision in this matter.  Petitioner is represented by Richard H.  Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent is represented by Alan Parker, Attorney at Law, Corpus Christi, Texas.

On January 3, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By letter dated March 6, 1985, signed by the president of the Board of Trustees, Petitioner was notified that the superintendent of schools had recommended to the Board that Petitioner's employment contract as elementary teacher in the district not be renewed for the succeeding school year.  The reasons given for the recommendation were the following:

(1) Deficiencies pointed out in observation reports, evaluations, supplemental memoranda, or other communications.

(2) Inability to maintain discipline in the classroom or at assigned school related functions.

(Tr.  17-19; Ex.  I-3).

2.  By letter dated March 14, 1985, Petitioner requested a hearing on the proposed action.  (Ex.  I-4).

3.  On April 2, 1985, a hearing before the Board of Trustees was conducted concerning the proposed nonrenewal of Petitioner's employment contract.

4.  At the hearing, Gilbert Mikovich, superintendent of Ingleside ISD, testified as follows:

(a) His recommendation (i.e., that Petitioner be nonrenewed) was contrary to the recommendation by Petitioner's principal on the 1984-85 evaluation of Petitioner.  (Tr.  28).

(b) The superintendent's primary concern was with Petitioner's discipline and control.  (Tr.  28).

(c) This concern began in 1981, when the Board considered the problem, but renewed Petitioner after discussing the matter with Petitioner's principal.  (Tr.  13; Exs.  I - 8 and I-8a).

(d) In March 1982, the Board discussed Petitioner's problems in the areas of discipline and control and general class instruction and placed Petitioner on a "probationary" one-year contract; thus letting Petitioner clearly know there were problems he needed to correct.  (Tr.  13-15; Ex.  I-9).

(e) Petitioner performed well the following two years, although the superintendent did not observe him personally.  (Tr.  15, 16, 31-32; Exs.  I-10 and I-11).  During those two years, Petitioner taught fifth grade "self-contained" units.  (Tr.  32).

(f) Petitioner began the 1984-85 school year teaching a fifth grade self-contained unit, but after approximately a month of school, the district reorganized the fourth and fifth grade format so that two teachers taught all of the fourth and fifth grade science classes.  Petitioner was assigned to teach the fifth grade science classes.  (Tr.  32-33).

(5) At the hearing, Charles Wiginton, Petitioner's principal, testified as follows:

(a) He was concerned about discipline in Petitioner's classes during the 1980-81 school year.  After adding a teacher to the staff, however, due to growth in the system, the size of Petitioner's class was reduced from twenty-four or twenty-five to sixteen or seventeen, which helped Petitioner's classroom control.  (Tr.  51-52).  He told Petitioner that the problem was serious, and his control needed to "stay good" or Petitioner was in "serious trouble of losing his job." (Tr.  52-53).

(b) During the 1981-82 school year, Petitioner's discipline problems continued, and Mr.  Wiginton recommended to the Board that Petitioner be rehired on a "probationary status." (Tr.  55).  He again indicated to Petitioner that he needed to improve and "stay that way." (Tr.  55; Ex.  I-9).

(c) The next two years, Petitioner was given fewer students with whom to work - - ten to twelve per class - - which helped him.  His evaluations during those two years were good.  (Tr.  59-60; Exs.  I-10 and I-11).

(d) After the first six weeks of the 1984-85 school year, Petitioner moved from a self-contained class to teaching fifth grade science.  (Tr.  67).  During this time, there was a period of adjustment for the students (Tr.  67), and Petitioner's discipline problems reemerged.  Mr.  Wiginton's observations during this period included the following:

1-15-85 Quick observation: Entered class and saw boy crawling on floor under table -   loud noises by students - three students running in room.

1-17-85 Teacher and aide next door to Mr.  Davis's room reported noise in his room to be very loud, to the point that they had a hard time working with their own students.

1-18-85 Teacher next to Mr.  Davis reported his class was so loud she had to go next door and get students quiet, unable to teach her math class as a result of the loud noise.

2-5-85    Maintenance men reported while they were replacing lights, there was a lot of  noise along with kids hitting each other, total chaos.

2-6-85 Two students reported that Mr.  Davis has put his hands on students and tried to make them sit down, also attempted to send them to the office, students refused to go to the office.

2-8-85 Classroom Observation: Students were suppose to be working on drawings of life cycle of four animals.  Students were not on task, and were loud.  As students realized I was in classroom, they got quiet.  I stayed through a film and students were well-behaved.

2-12-85 I entered classroom.  Class was noisy and very few students were on their assigned task.  Two students were running in the room and two were at the black-board hitting at others (playing).

(Tr.  62-63; Ex.  I-13).

(e) On February 13, 1985, Mr.  Wiginton attached the above observations to a letter to Petitioner, the substance of which reads, in pertinent part, as follows:

During the course of this year, your assignment changed from self-contained to a departmental classroom situation.  Your situation in the small self-contained classroom seemed to be adequate.  As you moved into your departmental schedule, you seemed to need help in the areas of classroom management, discipline and instruction.

In the eight weeks since my first evaluation (and the last three weeks in particular), discipline in your classroom has been deteriorating.  In the last three weeks that I have been in and out of your classroom, I have not noticed active teaching taking place, only worksheets, posters and films.  The children are not on tasks, are very noisy and many times out of their seats.  This is just not acceptable, as I have told you before.

Improvement is needed in these areas:

(a) classroom management, especially classroom control and maintaining good order

(b) actively teach the children by teaching from good planned objectives, actively teaching three or four times a week

(c) covering in the lesson, the purpose, teacher input, modeling

(d) checking for understanding and then independent study

(Ex.  I-13).

(f) After discussing the matter with Mr.  Wiginton, Petitioner received assistance from another teacher, Ms.  Mary Soward.  Petitioner's classroom management improved significantly, to the point where, within three weeks, the problems were corrected.  (Tr.  64, 66, 73-74).

(g) Mr.  Wiginton recommended Petitioner for renewal for the 1985-86 school year, even though his ability to control his classroom had taken on an "up and down" pattern, because Petitioner is a fine man who has a good attitude.  (Tr.  65, 70, 71; Ex.  I-14).

(h) Although Petitioner did improve significantly in the three weeks after February 13, Mr.  Wiginton visited Petitioner's classroom the Thursday before the hearing (March 28, 1985), and the noise level was up, and students were again out of their seats, although "it wasn't as bad as it was at one time." (Tr.  70-71).

6.  At the hearing, Petitioner testified that he had been a teacher in the district for twenty-four years.  (Tr.  85).  He suggested that any problems he might have had during the 1984-85 school year were due to the confusion caused by his move from a self-contained class to teaching science exclusively.  Instead of the eight or ten students he had been teaching, he suddenly was teaching 110 students every day.  One class came to his room from lunch, and another straight from P.E.  (Tr.  87).  He further stated that, after receiving Ms.  Soward's assistance, the situation had improved, and he explained some of the steps he had taken.  (Tr.  90-91).  He also acknowledged that he had taught science as part of the selfcontained curriculum.  (Tr.  100).

7.  At the hearing, Ms.  Soward testified that the change in format requiring Petitioner to teach science to all fifth grade students resulted in a period of adjustment for the students.  (Tr.  106).  She explained the steps Petitioner had taken to improve and that Mr.  Wiginton had indicated that things were going well.  (Tr.  107-13).  In sum, she was very supportive of Petitioner.

8.  Letters were admitted from various other people, including parents, teachers, and former students which were very supportive of Petitioner.  (Exs.  J-N).

9.  Petitioner's evaluation form for the 1984-85 school year contained three ratings in each category; i.e., "Good," "Conditional," and "Unacceptable." (Ex.  I-14).

Discussion
Petitioner's first claim is that the evaluation form used by the school district during the 1984-85 school year did not comply with the requirements of §13.304 of the Education Code, which requires performance of teachers to be evaluated as (1) unsatisfactory, (2) below expectations, (3) satisfactory, (4) exceeding expectations, or (5) clearly outstanding.  This section, however, relates to the Career Ladder Act, Tex.  Educ.  Code Ann.  §§13.301 - 323 (Vernon Supp.  1984).  A school district's placement of a particular teacher on the career ladder based on a 1984-85 evaluation which does not include the above five categories is certainly subject to challenge.

No particular evaluation form is required, however, for purposes of nonrenewal pursuant to the Term Contract Nonrenewal Act.  Section 21.202 of the Act requires the board of trustees to "provide by written policy for the periodic written evaluation of each teacher in its employ at annual or more frequent intervals." As long as the district employs an evaluation form adequate for the purpose of identifying teachers who should be considered for nonrenewal, the requirements of §21.202 of the TCNA are met.  Although an evaluation form that complies with §13.304 of the Career Ladder Act is clearly sufficient to satisfy the requirement of both Acts, such a form is not required by the TCNA.  In the present case, the evaluation form used by the district in 1984-85 (Ex.  I-14) meets the evaluation requirements of the TCNA.

Petitioner next asserts that the school board's decision not to renew his contract was arbitrary, capricious and not supported by substantial evidence, because his principal gave him a good evaluation, indicated that Petitioner had improved on any deficiencies he had noted, and recommended Petitioner for reemployment.  Petitioner contends that the Board was "out to get" Petitioner not based on his work record for the 1984-85 school year, but for deficiencies noted in 1981.

There are at least two reasonable conclusions that could be reached from the evidence presented to the Board of Trustees.  One is that Petitioner is a dedicated teacher who corrects his deficiencies promptly when they are brought to his attention; that he had some discipline problems during part of the 1984-85 school year attributable to being placed in a new situation, but that he overcame those promptly upon having them brought to his attention; and that, because of his experience and service to the district and his attitude, his employment should be renewed, but his performance monitored closely during the 1985-86 school year to determine whether he can and will sustain the control over his science classes he exhibited during the three weeks following receipt of the February 13, 1985 letter from Principal Wiginton.

Another reasonable conclusion that could be reached from the evidence is that Petitioner, although a dedicated teacher, has a significant problem maintaining control over his students; that, although he can maintain effective control over a small number of students in a self-contained class, the district needs a science teacher who can and will maintain control over a larger number of students; and that, although Petitioner has demonstrated that he can and will improve temporarily when closely supervised by his principal, he has also shown that he cannot or will not sustain such improvement, and the district needs a teacher who can and will maintain control of his or her students without the necessity of constant supervision by the principal.

The Board of Trustees obviously reached the latter conclusion.  Whether that was the right conclusion, the best conclusion, or the conclusion that would have been reached by the Hearing Officer or State Commissioner of Education had they been in the Board's position is not the issue.  The issue is whether the Board made a decision that a reasonable decision maker could have made from the evidence before it.  In the present case, a board of trustees could have reasonably acted, after hearing the evidence, as the Ingleside ISD Board of Trustees acted.  The decision was, therefore, not arbitrary or capricious and was supported by substantial evidence.  Patrick v.  Mineola ISD, No.  111-R1a-382, p.  13 (Comm'r Educ., July 1983).

As for Petitioner's claim that the Board of Trustees was "out to get" Petitioner based on deficiencies in 1981, the record shows that Petitioner's problems in 1981-82 were introduced only to demonstrate that Petitioner had previously been given an opportunity to improve, and could not or would not sustain improvement when placed in anything but the most favorable (and, perhaps, most impractical) situation.  There are no factual allegations in the pleadings or information in the record which suggest that the reason for Petitioner's nonrenewal was anything other than deficiencies in his performance which the Board concluded existed at the time of the local hearing.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The 1984-85 evaluation form of Petitioner introduced at the local hearing was adequate to meet the requirements of §21.202 of the Term Contract Nonrenewal Act, which does not require a form as extensive as §13.304 of the Education Code requires for career ladder determinations.

2.  The decision of the Board of Trustees of Ingleside Independent School District to nonrenew Petitioner's employment contract for the 1985-86 school year was not arbitrary or capricious, and was supported by substantial evidence.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 29th day of May, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

1
8
#176-R1-785


