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Statement of the Case
Glenda Files and Jamey Ullrich, Petitioners, appeal the decision of the Board of Trustees of Spring Independent School District, Respondent, not to place Petitioners on level two of the career ladder for the 1984-85 school year.

Both parties have agreed to have the case decided on Cross-Motions for Summary Judgment.  The Hearing Officer appointed by the Commissioner of Education to issue a Proposal for Decision is Cynthia D.  Swartz.  Petitioners are represented by Katherine L.  Moore, Attorney at Law, Austin, Texas.  Respondent is represented by Merri Schneider-Vogel, Attorney at Law, Houston, Texas.

On January 13, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to the Proposal for Decision on January 23, 1987.  Respondent's Reply to Petitioners' Exceptions was filed on January 30, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioners were employed as teachers by Respondent during the 1984-85 school year.  (Pet.  Rev., para.  I).

2.  Petitioners applied for placement on level two of the career ladder for the 1984-85 school year, but were not so placed.  (Pet.  Rev., para.  5).

3.  Petitioners appealed the decision of the Career Ladder Committee to the Board of Trustees.  The Petitioners were afforded a hearing before the Board which subsequently denied both of Petitioners' appeals.  (Pet.  Rev., para.  5).

4.  The Career Ladder Committee provided the principals of each campus with a list of their teachers who were eligible for career ladder placement.  The principals were first instructed to review the list of teachers and write "not eligible by any teacher's name who did not have an overall satisfactory ranking in 1983-84." The principals were then instructed to rank the remaining teachers on a decile scale from 1 - 10 based upon the principals' judgment of each teacher's performance during the 1983-84 school year as reflected in the items listed in the teacher evaluation forms.  (Resp.  MSJ, para.  I).

5.  Additionally, the teachers were ranked by their respective program directors on this decile scale from 1 (lowest ranking) to 10 (highest ranking) based upon the director's judgment of the teachers' performance during the 1983-84 school year as reflected in the "professional behaviors" section of the teacher's evaluation.  (Resp.  MSJ, para.  I).

6.  Thereafter, the scores of the principals and program directors were weighted.  The principal's rankings were multiplied by 2/3 whereas the program director's ranking was multiplied by 1/3.  These two numbers were then added together to determine a teacher's total ranked scores.  (Resp.  MSJ, para.  I).

7.  The Committee reviewed the list of ranked eligible teachers and subsequently made their final recommendations.  (Resp.  MSJ, para.  I).

8.  Petitioner Ullrich was rated a "2" by her principal and a "1" by her program director.  Petitioner received 23 "excellents" and 32 "goods" on her 1983-84 evaluation.  Under the professional behavior section of the evaluation, Petitioner Ullrich received 18 "excellents" and 2 "goods." (Pet.  MSJ, para.  I).

9.  Petitioner Files was rated as a "3" by both her principal and her program director.  She received 45 "excellents," 7 "goods," and 2 "satisfactories" on her 1983-84 evaluation.  Under the professional behavior section of the evaluation, Petitioner Files received 15 "excellents," 4 "goods" and 1 "satisfactory." (Pet.  MSJ, para.  I).

Discussion
Petitioners allege that the ranking system Respondent implemented with regard to career ladder placement is arbitrary and capricious.  According to Petitioners, although the Respondent did provide step-by-step "procedural" guidelines to its administrators, the Respondent wrongfully failed to provide guidelines or criteria to aid in this ranking process or to convert a teacher's summative evaluation into a specific rank.  Petitioners urge that the arbitrary and capricious nature of this ranking system is evidenced by the disparity between the Petitioners' ranked scores and their respective evaluations.

Ranking systems in and of themselves are not arbitrary and capricious.  Maas v.  Everman ISD, Docket No.  207-R9-885 (Proposal to Comm'r Educ.) The issue, therefore, is whether the ranking was done in a manner reasonably calculated to identify the most deserving teachers.

Although in this instance, the Respondent already had a five point evaluation rating system in effect during the 1983-84 school year, the evaluations were not utilized during the 1983-84 school year for the purpose of career ladder.  Therefore, the Committee opted to utilize a ranking system in making its career ladder decisions because the evaluation form used to evaluate teachers did not allow the Committee to differentiate among the eligible teachers.

Contrary to Petitioners' assertion, the Committee did in fact instruct their principals that their rankings would be based on their judgment of the teacher's performance during the 1983-84 school year as reflected by the items contained in the teacher evaluation forms.  Likewise, the program directors were instructed that their rankings should be based on their judgment of the teacher's performance as reflected by the "professional behaviors" section contained in the teacher evaluation forms.  The principals and program directors were required to utilize these criteria in their determinations of the teachers' ranking.

Petitioners contend, however, that the above instructions are devoid of an explanation as to how the ratings on the evaluations were transformed into appropriate decile groups.  Petitioners urge that "the lack of such an explanation strongly suggests the subjectivity of the rankings given.  Such subjectivity is, without more, arbitrary and not reasonably designed to identify the most deserving teachers for placement on Level II of the Career Ladder." (Pet.  MSJ, para.  I).

The issue of subjectivity was addressed in Deason v.  Pine Tree ISD, Docket No.  216-R9-885 (Comm'r Educ., July 1986).  Deason held that the fact that the information from the principals was subjective did not render it unusable.  It further provided that "[s]ubjectivity is at the very heart of the appraisal and selection process." Id.  Consequently, Petitioners' assertion regarding subjectivity is without merit.

Finally, Petitioners urge that the disparity between Petitioners' total ranked scores and their respective evaluations evidences the ranking system as arbitrary and capricious.  However, as previously mentioned, the evaluation forms used in 1983-84 did not allow the Committee to differentiate among the teachers.  Since the 1983-84 evaluations did not readily indicate whether a teacher's performance for a particular year exceeded expectations, the principals and program directors were instructed to rank the teachers based upon their determination of the teacher's performance during the 1983-84 school year using the items listed in the 1983-84 evaluation to gauge that performance with the directors using only the "professional behaviors" portion of the evaluation.

Therefore, the difference in the Petitioners' evaluations and their respective total rank scores does not indicate that the Respondent's ranking system was arbitrary and capricious.  Accordingly, Respondent's Motion for Summary Judgment is granted and Petitioners' Cross Motion for Summary Judgment is denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent's policy of implementing a ranking system as part of its career ladder selection wherein the principal and program directors ranked the teachers on a decile scale from 1 - 10 is not arbitrary and capricious.

2.  Respondent's decision to uphold the Career Ladder Committee's decision to not place the Petitioners on level two of the career ladder for the 1984-85 school year, based upon the Petitioners' respective total ranked scores, is not arbitrary and capricious.

3.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 16th day of April, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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