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DECISION OF THE COMMISSIONER
Statement of the Case
Sarah McLean, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §21.201 - .211 (Vernon Supp.  1982), from an action of the Board of Trustees of Quanah Independent School District, Respondent, nonrenewing her teaching contract for the 1982-83 school year.

A hearing was held on April 6, 1982 before the Board of Trustees.  Neither Petitioner nor the Board of Trustees was represented by legal counsel at that hearing.

Mark W.  Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented on appeal by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by David K.  Brinkerhoff, Attorney at Law, Quanah, Texas and David P.  Ryan, Attorney at Law, Austin, Texas.

On June 2, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Respondent filed Exceptions to the proposal on June 27.  1983.  No reply to those exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent employed Petitioner under a term contract for the 1981-82 school year.

2.  By letter dated March 19, 1982, Respondent notified Petitioner that the Superintendent had recommended that her employment contract as a science teacher with the district not be renewed for the 1982-83 school year.  (Record of Appeal, pp.  24-26).

3.  Upon Petitioner's request, Respondent granted her a hearing on the proposed nonrenewal of her contract.  The hearing was held on April 6, 1982.

Discussion
Petitioner contends that the decision of the Board of Trustees should be reversed for the following reasons: (1) the nonrenewal was based on alleged deficiencies which were not covered by the "Reasons for Non-Renewal of Term Contract" subchapter of the Board's policy manual; (2) the decision of the Board was arbitrary, capricious, unlawful, and not supported by substantial evidence; and (3) the members of the Board of Trustees were not impartial decision makers, and their decision did not rest solely on the evidence adduced at the April 6 hearing.

1.  Reasons for Nonrenewal
The reasons stated in the notice of proposed nonrenewal must be reasons of which the teacher is on fair notice; i.e., they must be inherent in the employment relationship, well established and well publicized by custom, or clearly set forth by written policy.  See Salzman v.  Southwest ISD, Docket No.  186-R1-782, pp.  14-16 (Decision of the Commissioner 1982).  The reasons stated in the notice of proposed nonrenewal in the present case are as follows (Record of Appeal, 25-26):

(a) The lack of positive student progress in physical science and biology - as exemplified by the number of failures at the end of the 1st and 2nd six weeks.

A teacher is employed for the specific purpose of guiding his or her students from one level of understanding of a particular subject to a higher level.  A significant lack of student progress, if proven, is a reason for nonrenewal inherent in the employment relationship, and it is a reason of which the teacher has fair notice from the moment he or she signs the teaching contract.

(b) The failure of the teacher to keep accurate grade book records.

On December 7, 1981, Petitioner was evaluated by her principal, Stewart Knight.  (Superintendent Ex.  5).  At that time, in the space on the evaluation form allotted for "comments," Mr.  Knight wrote the following: "Record keeping - teacher's grade book shall be kept current with all grades recorded." Immediately beneath the "comments" section on the evaluation form is a space allotted for "Principal's Recommendations," which includes the option of "re-election." Petitioner was on adequate notice, therefore, that failure to keep accurate grade book records could result in her nonrenewal.

(c) The rapport between students and teacher has not been conducive to a good teaching or learning situation.

This reason is not stated in Quanah ISD Policy No.  300.15 - 1, which pertains to reasons for the nonrenewal of term contracts, nor is it mentioned in either of Petitioner's evaluation forms contained in the transcript of the local proceedings.  (Superintendent Exs.  5, 10).  Policy No.  300.15 - 1 §3 does state that "[s]erious personality conflicts which render a person incompatible with staff or students" is a reason for nonrenewal.  However, "rapport" is defined as follows: "RELATION; esp.  relation marked by harmony, conformity, accord, or affinity." Webster's Seventh New Collegiate Dictionary (1972).  Although harmony, conformity, accord, and affinity between students and teacher are valuable assets in the educational process, their mere absence does not mean that a "serious personality conflict" exists; nor is their absence a reason for nonrenewal which is inherent in the employment relationship.  This reason, therefore, does not constitute a valid reason for nonrenewal.

(d) The lack of positive student progress along with the inaccurate record keeping has not been conducive to rapport between students, parents, and teacher as exemplified by parents twice visiting with the Board of Education, concerning the situation, during the current school year.

Policy No.  300.15-1 §9 states that "[i]nability to establish and maintain good rapport with community and parents" is a reason for nonrenewal.  If supported by sufficient evidence, this reason can constitute a valid reason for nonrenewal.

(e) Loss of professional effectiveness in the community.

This reason is listed in Policy No.  300-15.1.  In its brief (pp.  2-3), the school district explains what this reason means as follows:

Loss of professional effectiveness in the community means the inability of a teacher to meet the needs of students in a learning situation as evidenced in this case by the high percentage of failures at the end of the first and second six-weeks, the failure to keep accurate grade book records, and lack of rapport between students, parents, and teacher in spite of conferences with the teacher by the principal, superintendent, and school board.

This reason, then, is essentially nothing more than a culmination of all the other reasons stated in the notice of Petitioner's proposed nonrenewal.  If any of the other reasons are valid and are supported by substantial evidence, the nonrenewal is valid, and this reason is superfluous.  If none of the other reasons are both valid and supported by substantial evidence, this reason cannot, in and of itself, support the decision to nonrenew.

2.  Substantial Evidence
(a) The lack of positive student progress
The evidence relied upon by the school district in support of its contention that the Petitioner's students failed to make sufficient progress in her classes consisted solely of the number of failing grades assigned by Petitioner at the end of the first and second six week periods of the 1981-82 school year.  Considered in a vacuum, the grades assigned by a teacher are ordinarily not indicative of a teacher's level of competence.  A high number of failing grades is as likely to indicate that the teacher has high standards as that the teacher is not competent.  Seifert v.  Lingleville ISD, Docket No.  174-R1a-782, p.  6 (Decision of the Commissioner, January 1983).

In the present case, the number of failing grades does have some significance.  The fact that the number of failing grades in Petitioner's classes increased from the first to the second six weeks indicates that even under Petitioner's own standards, her students were regressing rather than progressing.  The question, then, becomes whether the fact that Petitioner's students failed to progress sufficiently during the second six weeks period of the school year constitutes substantial evidence, at a hearing on April 6, that there was a lack of positive student progress in her classes.  As stated previously, a teacher is employed for the purpose of guiding his or her students from one level of understanding of a particular subject to a higher level.  If the teacher ultimately achieves that goal, it is not relevant that it took her students the first twelve weeks of the school term to learn what was expected of them.

On the other hand, if it is shown that no significant progress occurred during the first twelve weeks, it can be reasonably inferred, in the absence of any evidence to the contrary, that the trend established during the first twelve weeks continued; it would be a simple matter, after all, for the teacher to conclusively negate the inference by introducing into evidence the grades from the third and fourth six weeks periods.

Petitioner, for some reason, failed to introduce the later grades of her classes into evidence.  She did, however, testify that her "percentages (sic) of failure rates had come down." (Tr.  194-95).  This was consistent with what she stated was her past experience, in which she also "had students who didn't do well in the first two six weeks come up in the third six weeks or didn't do well the first quarter come up in the second quarter." (Tr.  196).  She added that she "felt like these averages would come up, simply because .  .  .  the students themselves would bring [them] up, that I wouldn't have to lower what I was doing to bring their grades up." (Tr.  196).  Stewart Knight, Petitioner's principal, acknowledged that Petitioner had informed him during the second six weeks, when he first indicated his concern about her students' grades, that "she felt like the students would bring the grades up." (Tr.  17).

If Petitioner's testimony were not true, it could easily be disproven by the administration by introducing into evidence the grade records from her classes from the third and fourth six weeks periods.  At the very least, testimony could easily have been offered to the effect that the percentage of failing grades in Petitioner's classes did not improve.  If such testimony had been offered, that testimony alone would have constituted substantial evidence in support of the district's decision to nonrenew, because the board of trustees, as the finder of fact, is in the best position to assess the credibility of the witnesses before it; i.e., when the testimony of different witnesses is in conflict, the board may base its decision on the testimony of the witness it finds most credible without being "second-guessed" on appeal.  See Biggers v.  Continental Bus System, 303 S.W.  2d 359, 363, 157 Tex.  351 (1957); Tejas Gas Corp.  v.  Magers, 619 S.W.2d 285, 288 (Tex.  Civ.  App.  - - Texarkana 1981, no writ).

In the present case, the burden was on the administration to produce evidence that Petitioner's students were not progressing satisfactorily.  Its only evidence was that her students' grades during the first two six weeks periods were not acceptable.  If Petitioner's testimony, which is not in conflict with that evidence, is believed, it negates the administration's theory.  Petitioner's testimony does not have to be accepted as true if it is controverted, or even if it would be difficult to controvert if untrue.  It cannot, however, be disregarded if, as is the case, the testimony could easily be controverted if untrue and the opposing party has not attempted to controvert it in any way.  The only reasonable inference which may be drawn under these circumstances is that the grade records for the third and fourth six weeks do not support the administrations' theory, or those records would have been produced by the administration.  See Ray, Law of Evidence §100 (Texas Practice 3d ed.  1980).

Therefore, it cannot be concluded, on the basis of the number of failures in Petitioner's classes at the end of the first and second six weeks periods, that there was substantial evidence to support a finding that, at the time of the local hearing, Petitioner's students had failed to make adequate progress.

(b) The failure of Petitioner to keep accurate grade book records
There is not substantial evidence in the record to support a finding that Petitioner failed to keep accurate grade book records.  What the school district contends is evidence of this fact is set forth in its brief as follows:

(i) At a conference on November 20, 1981, one student's parents produced three papers indicating grades of 91, 54, and 87, although Petitioner's grade book indicated a grade of zero for each paper.  (Resp.  brief, p.  4).  Petitioner was unable to recall the exact papers in question, but explained that it may have been that the student failed to produce his papers when they were requested.  (Tr.  193; 42).

First, it cannot be reasonably inferred from this evidence that Petitioner failed to keep accurate grade book records.  If the grades recorded were, for example, 19, 32, and 65, it would appear that Petitioner had inaccurately transcribed the student's grades.  The fact that a zero was recorded in each instance, however, indicates that Petitioner accurately entered into her grade book the grades she intended to enter based on the papers she had before her.  It can be argued that Petitioner's method of recording grades (i.e., recording a zero on any paper which was graded but not produced when requested) was inappropriate, that it constituted too harsh a penalty for the mere failure to follow instructions (although a teacher would be subject to nonrenewal for failing three times to follow a superior's instructions); however, the reason given for her nonrenewal was not that her method of recording grades was inappropriate, but that she failed to keep accurate grades.

(ii) At the conference, Petitioner "could not explain [the] discrepancy but agreed to correct the grade book and reaverage." (Resp.  brief, p.  4).  First, as noted by the school district in its brief, Petitioner could not recall the specific instances in question, but she did explain how the discrepancy had probably occurred.  Second, she did not agree to "correct" the grade book, she rather agreed to enter the grades after being presented with the student's papers.  (Tr.  88-90).  The student did not testify at the hearing, and there is no other legally cognizable evidence that he had ever presented his graded papers to Petitioner prior to November 20, 1981.

(iii) On December 7, 1981, the student's mother "checked her son's grade record and found that the grades in question still had not been changed by the teacher, even though it had been three weeks since the conference with the teacher." (Resp.  brief, pp.  4-5).  First, December 7 is closer to two weeks from November 20 than three weeks; it should also be noted that the Thanksgiving holiday fell during this period.  Second, the mother did not check the Petitioner's grade book on December 7, but rather checked her son's permanent record.  (Tr.  92).  There is no evidence that Petitioner failed to change the grade in her grade book by December 7 or that the grade had not been changed on the student's permanent record by the date of the local hearing.

(iv) The district mentions a number of instances in which Petitioner was directed to keep accurate grade book records, but the mere fact that she was directed to do so is no evidence of the fact that she had failed to keep accurate records.  Likewise, the fact that certain parents had expressed doubts that the situation would change is no evidence that a situation existed which required change.

(v) On pages 6-7 of its brief, the school district writes as follows:

On February 5, 1982, some eight weeks after the December Board meeting, additional grading and record keeping discrepancies were discussed with the teacher and student, Dallas Prescott.  (S.F.  p.  34, 1.9-18; p.  239, Supt.  Exhibit 6).  This discrepancy also involved the grade book reflecting a zero although the student produced the paper in question.  Student had stated that he completed the paper in class, the teacher checked (graded) the paper, wrote down a grade in the grade book, which he later learned was a zero.  (S.F.  p.  36, 1.8-15).  To resolve the confrontation between student, parent and teacher, a conference with the superintendent was held on February 8, 1982.  (S.F.  p.  38, 1.13-14).  Prior to the conference with the parent, the superintendent and principal reviewed the Prescott situation and the alternate teaching methods with the teacher.  Teacher felt that the alternate methods were not working (S.F.  p.  39, 1.1-5).  After conferencing with the parent, in the presence of the teacher, Mr.  Prescott requested to discuss the matter with the School Board, stating he did not receive any satisfaction from the teacher conference (S.F.  p.  39, 1.24-25; p.  111, 1.18-25).  At the Board meeting, on February 8, 1982 parents Sparkman and Prescott appeared for the second time to complain about the grading process in the Science Department.  Prescott's testimony shows that rapport between student, parent and teacher was not conducive to a good teaching or learning situation (S.F.  p.  41, 1.8-9; 1.23-24; p.  113, 1.6-7; p.  122, 1.1-16).

The testimony of Principal Knight clearly indicates that the administration, at the February 5 conference, and the Board of Trustees, at its February 8 meeting, both supported the Petitioner in this instance and informed the parent that the complained of grades would stand.  (Tr.  39-40).

(c) Lack of rapport with parents
Although this can be a valid reason for nonrenewal, the basis for this reason must stem from personal interaction between the teacher and the parent.  The mere fact that a parent disapproves of a method of teaching or of recording grades or is unhappy with the grades assigned to his or her child cannot serve as evidence of "lack of rapport." The appropriateness of a teacher's conduct in the performance of his or her professional duties is a matter to be determined on the basis of the conduct itself rather than on the basis of the community's perception of that conduct.  See Seifert v.  Lingleville ISD, pp.  3-5.

In the present case, if it had been adequately shown that Petitioner had failed to keep her agreement with a particular parent to change the zeros in the gradebook to the scores on the papers produced by that parent's son, there would be some evidence of lack of rapport with a parent.  Failing to keep appointments with parents or treating them rudely would likewise constitute evidence that the teacher's rapport with parents was unacceptable.  In the present case, however, the school district has failed to point out any evidence which would support a finding that Petitioner behaved unprofessionally in her personal interaction with any parent which would justify a negative reaction to Petitioner by the parent.  Rather, it has only been shown that certain parents were not satisfied with the teacher's performance inside the classroom.  Thus, it cannot be concluded that there is substantial evidence to support a finding that Petitioner lacked rapport with the school district's parents.

(d) Loss of professional effectiveness in the community
Inasmuch as none of the component parts of this reason, as set forth by the school district in its brief, are both valid and supported by substantial evidence, it cannot be concluded that this reason can support the decision to nonrenew.

Conclusion
The local record and the school district's brief are inundated with references to the fact that certain parents had complained loudly and often to the Board of Trustees concerning the manner in which Petitioner performed her duties, particularly as Petitioner's performance conduct related to their own children.  The fact that people outside the professional community complain of a particular teacher's actions may certainly serve as a basis for scrutinizing a teacher's performance.  If the parents' concerns are well-founded, and the teacher is not conducting himself or herself in accordance with district policy or with the generally accepted standards of the teaching profession, the teacher's superiors should have no trouble accumulating sufficient evidence to support a decision to nonrenew.  If the parents' concerns, however, are nothing more than the concerns of people who are not professional educators and who are emotionally involved in the situation, the teacher's superiors, even upon close scrutiny, will accumulate nothing more than what is reflected in the record of the present case, and a decision to nonrenew on the basis of those concerns will not withstand a substantial evidence review.  In short, a parent's complaint may initiate the nonrenewal process, but the actual decision to nonrenew must be based solely on evidence of the teacher's performance and conduct rather than on the basis that the teacher is unpopular because of rumors or misunderstandings.

Perhaps there is more to the merits of this matter than the record reflects.  If the Commissioner were to conduct a de novo hearing and allow both sides to present their evidence anew, the school district, with the aid of counsel, might well be able to elicit testimony and documentary evidence tending to show, for example, that Petitioner's students did not progress sufficiently during the 1981-82 school year or that Petitioner actually did fail to accurately record the grades she assigned.  However, the Term Contract Nonrenewal Act does not authorize the Commissioner to make an independent assessment of the merits of a decision to nonrenew.  The Commissioner is limited to reviewing the evidence on which the local board made its decision.  Otherwise, neither side would be under any compulsion to present its entire case at the local hearing, and the intent of the legislature to promote communication between the teacher and the school board would be thwarted.  In addition, the legislature's attempt to promote good decision making by local school boards would be effectively frustrated; it would not promote good decision making to require a school board to make its decision, which might ultimately result in financial loss to the district, on the basis of what evidence it speculates might be produced at a later hearing before a different authority rather than on the basis of the evidence before the board.

In the present case, the evidence before the Board of Trustees on April 6, 1982 was not sufficient to constitute substantial evidence of any of the valid reasons for nonrenewal stated in the notice to Petitioner.  Therefore, Petitioner's appeal should be granted.

Conclusions of Law
Having considered the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education Officer, I make the following Conclusions of Law:

1.  There was not substantial evidence introduced at the local hearing to support a finding of lack of positive student progress.

2.  There was not substantial evidence introduced at the local hearing to support a finding that Petitioner failed to keep accurate gradebook records.

3.  Lack of "rapport" between students and teacher is not a valid reason for nonrenewal under the school district's policies.

4.  There was not substantial evidence introduced at the local hearing to support a finding that Petitioner has not had adequate "rapport" with the school district's parents.

5.  There was not substantial evidence introduced at the local hearing to support a finding that the teacher lost "professional effectiveness in the community" as that term is defined by the school district.

6.  Petitioner's appeal should be, in all things, GRANTED.

O R D E R
Having considered the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 2nd day of May, 1984.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 2nd day of May, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the 14th day of JULY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 8th day of SEPTEMBER, 1984.

___________________________

PAUL MATHEWS, ACTING-CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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