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Statement of the Case
Petitioner, Mary Frances Smith, appeals the termination of her continuing contract of employment with the Weslaco Independent School District, Respondent, of June 17, 1982.

A hearing was held on November 12, 1982 before Denise Howell Anderson, hearing officer appointed by the Commissioner of Education.

Petitioner is represented by Preston Henrichson, Attorney at Law, Edinburg, Texas.  Respondent is represented by Robert L.  Galligan, Attorney at Law, Weslaco, Texas.

On August 29, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  Exceptions to the proposal were filed by Respondent on October 4, 1983.  Petitioner filed a reply to Respondent's exceptions on November 4, 1983.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Weslaco Independent School District has adopted the probationary and continuing contract provisions of Tex.  Educ.  Code Ann.  §13.101 - .116 (Vernon 1972).

2.  Petitioner has been employed continuously for twelve years by Respondent School District, serving under a continuing contract since the 1972-73 school year.

3.  On March 29, 1982, Respondent Board of Trustees forwarded to Petitioner written notice of proposed termination for alleged inefficiency and incompetency, based on the recommendation of the superintendent.

4.  The School Board conducted a closed hearing on the matter commencing May 25, 1982, and formally notified Petitioner of its decision to terminate her contract by letter dated June 17, 1982.

5.  In its written notice to Petitioner, the district alleged the following specific reasons for proposed termination: (1) That Petitioner failed to adapt instructional levels and instructional materials to the needs of individual students; (2) that Petitioner failed to adequately manage her classroom; (3) that Petitioner failed to adequately administer the District's reading program; and (4) that Petitioner failed to implement or utilize a growth plan designed by Dr.  Thomas Murphy, the principal of her campus.  (Pet.  Ex.  64).

6.  At the beginning of the 1981-82 school year, the School District instituted a new approach to a reading program which was developed and implemented by Dr.  Richard Wubbena during the 1977-78 school year.  The program called for a team teaching approach, whereby the teacher designated N-1 was to instruct the students in phonics, handwriting, spelling, and practice reading, and the teacher designated N-2 was to teach comprehension.  Petitioner was assigned the position of N-1 teacher.  (Joint Ex.  54: pp.  21-22; Joint Ex.  55: 63-64).  The N-2 teacher on Petitioner's team was Paul Chamberlain.

7.  Petitioner was responsible for instructing approximately ninety second grade students in three 75-minute class periods per day.  Each N-1 class was conducted in the following manner: For thirty minutes, each of the approximately thirty children in the class would read aloud, at his or her own speed, the individual story assigned to the child.  During this time, the teacher would walk about the room listening to each child, with the aide monitoring and assisting.  Following this, the teacher would give approximately five minutes of handwriting instruction.  The N-1 teacher would then give general instructions in a spelling exercise, including some board work.  Then, while the children worked individually at their seats for twenty or thirty minutes on the spelling exercise, the N-1 teacher would work at a table at the rear of the room with the reading groups, one group at a time, listening to each child read and de-code (i.e., read phonetically) and recording the pages each child read and the words missed.  During this time, the aide, according to the program design, would monitor and check the children at their desks on the spelling exercises.  (Joint Ex.  54: 107-10, 119-27; Resp.  Ex.  16; 42-43; Pet.  Ex.  31).

8.  Petitioner's assessments concerning the appropriate reading level for each student were generally accurate and were adjusted by Petitioner and Mr.  Chamberlain as necessary.  (Joint Ex.  56: 8-10, 28-29).

9.  It does not appear that it was the sole responsibility of the N-1 teacher to place students at the appropriate reading level.  Although the record does disclose considerable confusion in this regard, it appears that placement was either the responsibility of both the N-1 and N-2 teacher, or of the N-2 teacher primarily.  (See the testimony of Wubbena, Joint Ex.  55: 71-72, [indicating that the N-2 teacher would place the child at the appropriate reading level], 119-20 [indicating placement was the joint responsibility of the N-1 and N-2 teacher], and 121-23 [suggesting that the N-2 teacher, Chamberlain, would not feel comfortable adjusting an incorrect placement]; the testimony of Chamberlain, Joint Ex.  56: 8-10 [stating he was unsure whose responsibility it was to adjust placement after the student shuffle early in the school year, but that he worked comfortably with Petitioner to adjust placements when required], and 29-31 [that it was the responsibility of the N-2 teacher to pass the student on to the next story]; the testimony of Principal Murphy, Joint Ex.  57: 92 [that the N-1 and N-2 teachers are jointly responsible for placement, but that Chamberlain, the N-2 teacher, was not given a poor evaluation for improper placement]; the testimony of teacher leader Hernandez, Resp.  Ex.  16: 41-42 [stating the N-1 and N-2 teachers share the placement responsibility]; and the testimony of Ms.  Seal, teacher, Pet.  Ex.  49: p.  25 [that placement is up to the N-2 teacher]).

10.  In October 1981 there was a shuffle of students in Petitioner's homeroom class, so that Petitioner had twenty-six new children in her class of twenty-nine.  (Joint Ex.  54: 113).  After the shuffle, the composition of Petitioner's homeroom class was entirely Title I students; i.e., educationally/economically disadvantaged students, including nine to fifteen children handicapped with language/learning disabilities (LLD), resulting in an unusually high number of children in Petitioner's class who were of limited English proficiency, slow achievers, hyperactive, disruptive, and/or distractable.  (See testimony of Petitioner at Joint Ex.  54: 112-16; of Assistant Principal De los Santos at Joint Ex.  55: 172-74; of teacher Chamberlain at Joint Ex.  56: 16, 20; of Principal Murphy at Joint Ex.  57: 80-81 [of a total of 56 LLD children in 31 classes, Petitioner's nine LLD students represented the largest number in any one class], 96-97; of teacher Seals at Pet.  Ex.  49: 43-44 [out of ninety students per teacher, the average number of LLD students in the previous year was 3 to 4]; of special education teacher Hansen at Pet.  Ex.  50: 8-9 [out of twelve LLD children in Petitioner's team, nine were assigned to Petitioner's homeroom, all of whom presented discipline problems], 7 [classroom teacher would normally expect two or three, at the most, LLD students per class], 8-12 (behaviorial characteristics of LLD students), 12 [it was inadvisable to place such a high number of LLD students in one class.]; and of teacher Seiles at Pet.  Ex.  51: 8 [out of ninety students in her team, she had one LLD student]).

11.  Given the unusually high number of children with learning difficulties and handicaps displaying various types of adverse behavior, and in light of the structure of the N-1 class, the assistance of a teaching aide would be extremely important in order to monitor the students and keep them on task.  (See the testimony of Wubbena at Joint Ex.  55: 130; of De los Santos at 174; of Hernandez at Resp.  Ex.  16: 31-32; of Seal at Pet.  Ex.  49: 42; of Ms.  Hansen at Pet.  Ex.  50: 8-12; and of Petitioner at Joint Ex.  58: 3-4.  See also Pet.  Ex.  31 [the discription of duties of the N-1 teacher, calling for the assistance of an aide in any N-1 class]).

12.  Petitioner's first aide was replaced early in the school year, so as to provide Petitioner with stronger disciplinary assistance.  (Joint Ex.  54: 39-40).  Later in the year, Petitioner attended an inservice workshop on classroom discipline and attempted to implement what she learned.  (Joint Ex.  54: 40-42).  During the four week period which Petitioner was given to implement her growth plan (See Finding of Fact No.  14), Petitioner's aide was present for only one week.  (Joint Ex.  54: 71).  In fact, Petitioner functioned without an aide for thirty-six of the ninety-eight days in the second semester.  (Joint Ex.  54: 71).  The types of discipline problems noted in Petitioner's class were: several children being out of their seat, and several students, apparently unable to handle the board work, being unruly or disturbing others.  (Joint Ex.  54: 73-74; Joint Ex.  55: 83-85, 153-54; Joint Ex.  57: 7; Resp.  Ex.  16: 18).

13.  Near the end of October 1981, several of the lower level classes, including Petitioner's homeroom students, were switched to an Addison-Wesley phonics program, taught by Mr.  Chamberlain, for the purpose of providing limited English proficiency students a more intensive phonics program.  (Joint Ex.  54: 116-17; Joint Ex.  56: 16-19).

The transfer of Petitioner's homeroom students to the new program was necessitated by the extremely low level of the class and the need for a more intensive phonics program.  (Joint Ex.  56: 16-19; Joint Ex.  57: 88).

Principal Murphy observed in December 1981 that Petitioner taught phonics by groups and needed a more individual focus.  (Joint Ex.  57: 7-8).  Murphy did not himself return to observe Petitioner's phonics instructions in January and February of 1982, but appears to have relied on Wubbena's two February observations in assessing Petitioner's growth plan status in this regard.  (Joint Ex.  57: 46, 108).  Petitioner's Ex.  2, a memo from Dr.  Wubbena to Principal Murphy dated February 10, 1982, indicates that Dr.  Wubbena observed Petitioner's first period homeroom class on that date and states that none of the children could de-code.  Therefore, Dr.  Wubbena asked Chamberlain to begin teaching these children phonics.  Dr.  Wubbena's memo does not indicate, nor was Principal Murphy aware, that Chamberlain had been teaching these same children phonics in the Addison-Wesley program since late October 1981.  (Joint Ex.  57: 66-68, 70).

Regarding Petitioner's method of teaching phonics, teacher leader Hernandez criticized the Petitioner's use of the group approach (Resp.  Ex.  16: 13-15), but later conceded that the reading program design includes a group approach to teaching phonics.  (Resp.  Ex.  16: 35-36).  The group approach to teaching phonics was also considered appropriate by Jane Ann Seal, another reading teacher at the school.  (Pet.  Ex.  49: 31).  It is apparent that other teachers were somewhat confused in regard to the approved method of teaching phonics.  (Pet.  Ex.  51: 9; Pet.  Ex.  52: 30-31).

14.  In October or November 1981, the Board of Trustees adopted a policy providing for a pre-evaluation and a post-evaluation of teacher performance.  Because of the length of time required to develop the new evaluation forms, Principal Murphy evaluated the teachers in his school only once during the 1981-82 school year.  He evaluated Petitioner in mid-January.  (Joint Ex.  57: 39-41).  Principal Murphy admits that, until the January 15 evaluation conference with Petitioner, he had at no time given Petitioner any indication that her job might be in jeopardy or that he was even dissatisfied with her teaching performance.  (Joint Ex.  57: 39).  In the evaluation conference of January 15, 1982, Principal Murphy assigned Petitioner an evaluation score of 1.86 on a 5.0 scale, that score being .14 below the 2.0 score required to be retained on probation.  (Joint Ex.  57: 45).  At that conference, Petitioner was given a nine page growth plan to implement by February 12, 1982.  (Resp.  Ex.  3).

15.  Petitioner testified that she was not aware that she had thirty days in which to implement the growth plan, but she nevertheless began to implement the provisions of the growth plan by rereading the phonics series book, including more detail in her lesson plans, making sure that the children were aware that she was listening when they read, re-reading parts of the assertive discipline material, putting the behavior chart which had been previously removed back up on the wall, calling parents when discipline problems arose, clarifying instructions to the children in class, hanging the children's artwork on the classroom walls, making sure that the custodian swept the room daily, and using more individual rather than group reprimands.  (Joint Ex.  54: 67-78).

16.  Regarding Petitioner's lesson plans, on the evaluation of January 15, Principal Murphy assigned Petitioner a rating of 2.0, signifying "requires improvement." Prior to Principal Murphy's evaluation, Mr.  De los Santos, the person responsible for checking and evaluating lesson plans, had made no negative comments on Petitioner's lesson plans, nor indicated to Petitioner in any way that her lesson plans were deficient.  On Petitioner's lesson plans for the week of February 1 (Pet.  Ex.  13), Mr.  De los Santos wrote, "Plans need to be more descriptive of activity procedures.  A brief description of classroom activities is needed." On Petitioner's lesson plans for the week of February 8, Mr.  De los Santos wrote, "Much better!" (Joint Ex.  57: 48-52; Pet.  Exs.  11-16) (Emphasis by De los Santos).  Murphy did not consider De los Santos's comments, nor was he aware of them when he assessed Petitioner's growth.

17.  During the period between January 15 and February 15, Principal Murphy did not observe Petitioner's class.  (Joint Ex.  57: 46, 108; Joint Ex.  54: 89).  In recommending Petitioner's termination subsequent to the growth plan period, Principal Murphy relied substantially on the written memorandum of Dr.  Wubbena (Pet.  Ex.  2) regarding Dr.  Wubbena's visits of February 4 and 10, 1982 to Petitioner's class.  (Joint Ex.  57: 108).  The record does not indicate that a classroom observation was made by Mr.  De Los Santos during the growth plan period.

18.  According to Dr.  Wubbena's own testimony, his two February observations of Petitioner's classroom were clearly not for the purpose of determining whether Petitioner was implementing the growth plan, but rather to check on whether the children were progressing.

19.  At the time he recommended termination, Principal Murphy was not aware that Petitioner had functioned without a classroom aide during three of the four weeks in which she was to implement her growth plan.  (Joint Ex.  57: 64).

20.  At some time during the first semester of the 1981-82 school year, the Board of Trustees solicited from the Horton School teachers critiques of the newly instituted reading program.  The bulk of these critiques disapproved of the reading program and were unsigned.  Petitioner was the only teacher who both disapproved of the reading program and signed her name to the critique form.  The Board of Trustees, after reading the critiques, forwarded copies to Principal Murphy, who in turn discussed them with Dr.  Wubbena.  (Joint Ex.  57: 22-25; Pet.  Ex.  34).

21.  Respondent's administrators have decided not to employ split reading instruction with lower level students in the future; only the higher level students will be taught reading by the team method.  (Joint Ex.  54: 107-07; Joint Ex.  56: 24-25.)

Discussion
Failure to Adapt Instructional Levels and Materials to the
Needs of Individual Students
With regard to this allegation, Respondent offered evidence that, during various observations of Petitioner's classroom throughout the school year, it was noted that some students were not reading their assigned story or were placed at an inappropriate reading level.  Rebutting this evidence, however, was the following:

(1) The testimony of numerous witnesses, including teachers, the principal, and the reading program director, indicating that the responsibility for proper student placement was either with the N-2 teacher primarily, or was a cooperative effort of both the N-1 and N-2 teacher (See Finding of Fact No.  9);

(2) Evidence that Petitioner's N-2 team teacher was not evaluated as having failed to properly adapt instructional levels to the students' individual needs (See Finding of Fact No.  9);

(3) Testimony of Petitioner's N-2 team teacher that Petitioner's daily records kept on students indicated the correct placement in his opinion, and that both he and Petitioner made appropriate placement adjustment.  (See Findings of Fact No.  8 and 9).

The record establishes that there was considerable confusion at all levels of Respondent's staff and administration as to which team teacher bore the responsibility for student placement.  It appearing that Petitioner, as an N-1 teacher, was not primarily responsible for student placement, or that she was jointly responsible with another teacher who was not likewise criticized for this failure, the allegation of incorrect placement is not a convincing basis for termination.

It is also noted that this allegation is based on the testimony of persons who occasionally spot-checked Petitioner's students.  Disputing this allegation was the testimony of Paul Chamberlain, Petitioner's team teacher, whose abilities were not questioned by Respondent, and who had the most extensive and continuing opportunity to be familiar with Petitioner's student placements.

Failure to Adequately Manage the Classroom.
There is evidence to support the contention that Petitioner had discipline problems in her classroom throughout the year.  But to characterize those discipline problems as a deficiency of the teacher it must appear that, with reasonable diligence, a competent teacher could have managed that particular classroom without substantial discipline problems while teaching in the N-1 format.

The record shows that approximately one-third of the students in Petitioner's homeroom class were handicapped by language and learning disabilities.  There is no evidence that Petitioner is a trained special education teacher.  The testimony of Ms.  Hansen (See Findings of Fact No.  10 and 11), a special education teacher, establishes that such children present behavior problems, being hyperactive, disruptive, distractable, and incapable of understanding instructions and staying on task to the extent one would normally expect of second grade students.  Basic fairness requires that one consider the teaching format in which Petitioner and the students functioned: a classroom of over thirty second graders, each student required to work independently either reading aloud the individually assigned story or doing individual desk work while the teacher instructs a smaller group in the rear of the room.  That this program is hardly an ideal one for students who have extreme difficulty in following instructions and staying on task and who require a great deal of one-to-one instruction is obvious.  Nor does it require prophetic abilities to surmise that the behavioral difficulties of a significant number of handicapped students in such a class environment would probably generate further distraction among the non-handicapped students in the class.  The remainder of Petitioner's class was composed of the lowest level learners in the second grade.

Finally, although the N-1 program format called for the assistance of a classroom aide, Petitioner functioned for significant periods of the school year without one.  (See Finding of Fact No.  12).

In summary, Respondent's contention that the sort of discipline problems which existed in Petitioner's class constitute evidence of Petitioner's incompetence or inefficiency is not persuasive.

Failure to Adequately Administer the Reading Program.
In support of this allegation, Respondent adduced evidence that:

(1) Petitioner did not employ proper methods in teaching phonics; and

(2) Petitioner's students were unable to de-code at the time of evaluation.

The first ground appears to be largely based on testimony criticizing the group teaching approach used at times by Petitioner.  However, the record indicates that the group approach was used by other teachers and was included within the program design.  The testimony in this regard does not clarify what specific deficiencies were noted in Petitioner's methods.

It is apparent from the record that the real basis of Dr.  Wubbena's criticism of Petitioner's teaching methods was that Petitioner's students were not progressing as expected by Dr.  Wubbena.  The whole of Dr.  Wubbena's testimony, upon close reading, is about the failure of Petitioner's students to achieve.  To conclude the incompetence of a teacher based primarily on the poor achievement of the students is particularly troublesome where it appears, as here, that the program format employed is particularly unsuited to the learning needs of the specific group of children, all of whom are identified as suffering from recognized learning handicaps or disadvantages.  It is uncontested that Respondent's administrators have concluded that this particular reading program is not an effective one for use with low level students.  In fact, the district has determined to employ this program in the future only with the highest level students.  On the basis of poor student performance, Respondent has concluded that a teacher possessing long tenure, a high level of training, and, until this year, excellent performance evaluations, is incompetent.  I cannot agree that such a conclusion follows from the evidence adduced in this cause.

The only other possible ground for this allegation is the allegation that Petitioner's lesson plans were "unacceptable" according to Murphy's evaluation.  However, with the exception of one week in February of 1982, Petitioner's lesson plans were considered acceptable or better by Assistant Principal De los Santos, who was responsible for reviewing lesson plans.

Failure to Implement Growth Plan.

The record contains what appears to be conflicting testimony regarding whether Petitioner told Dr.  Murphy, at their post-evaluation meeting, that she had not even read the growth plan given her approximately thirty days earlier.  Petitioner testified that she told Dr.  Murphy she had not read the post-evaluation dates on the growth plan.  Given the circumstances of that meeting, it appears likely that there was a genuine misunderstanding between the parties as to what was actually said.

The evidence is not in conflict, however, with regard to whether Petitioner actually began to implement the plan.  The only evidence is the testimony of Petitioner, indicating what she did to comply with the plan.  Other than Dr.  Wubbena's observation that the students still could not de-code, Respondent presented no evidence that Petitioner was not implementing the growth plan.

There was very little observation conducted of Petitioner's class during the thirty day period in which she was to implement the growth plan.  The record discloses only two visits to Petitioner's class made by Dr.  Wubbena.  As discussed earlier, his purpose in making these visits was not to note Petitioner's progress with regard to the growth plan, but rather to see if Petitioner's students were making progress.

In conclusion, there is insufficient evidence in this record on which to base the termination of a teacher for any of the four reasons assigned by Respondent.

The finding of insufficient evidence being dispositive of this matter, it is unnecessary to address the Petitioner's First Amendment claims.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of Respondent's Board of Trustees to terminate Petitioner's employment contract was not based on good cause under the provisions of Texas Education Code §13.110.

2.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED the 6th day of Feb., 1984.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the ?? day of ??, 1984.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent/Appellant's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 6th day of February, 1984 is hereby AFFIRMED, and the findings and conclusions of law therein adopted.

SIGNED AND ENTERED the 2nd day of JUNE, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 14th day of JULY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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