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Statement of the Case
Mr.  and Mrs.  William E.  West, Petitioners, appeal from the decision of Buffalo Independent School District, Respondent, to the effect that Petitioners do not reside in Buffalo ISD for the purposes of Tex.  Educ.  Code Ann.  §21.031(b) and (c) (Vernon Supp.  1986), and therefore, that their children may not attend the free public schools of Buffalo ISD.

On April 30, 1986, Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education, conducted a hearing concerning this matter.  Petitioners appeared pro se.  Respondent was represented by Judy Underwood, Attorney at Law, Austin, Texas.

On May 30, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be GRANTED, and that Respondent be ordered to allow the West children to attend the public free schools of Buffalo Independent School District free of tuition.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By letter dated September 6, 1984, Tillman L.  Hale, Superintendent of Buffalo ISD advised Petitioners as follows:

As you are probably aware, Buffalo I.S.D.  has been informed by Texas Education Agency that under no circumstances may white students residing in Oakwood I.S.D.  be allowed to attend public school in Buffalo.  We have already lost a good amount of state money on this issue through a Texas Education Agency audit last spring.

Any student(s) that is questionable must prove a bona fide residence in Buffalo I.S.D.  as indicated in the attached policy.  Your residence is one that is in question.  Unless you can prove to the satisfaction of the appropriate Principal a bona fide residence not for the sole or primary purpose of attending school, your child(ren) will be legally withdrawn from school in Buffalo I.S.D.  on Friday 15, September 1984.

You may contact Sam Roach (322-4340) or James Henson (322-4343) for an appointment to present such written and signed proof.  The Principal is required to physically check such proof not only at present, but in future spot checks as well.

You may appeal any final decision to Mr.  Joe Price, Director Technical Assistance, 201 East 11th Street, Austin, Texas 78701, (512) 475-5959.

Once the child(ren) is withdrawn, the only way to re-enter would be for Mr.  Price to direct Buffalo I.S.D.  to re-enter the student.

We apologize for any inconvenience this process may cause to you and your family, but we are legally obligated to abide by the law in this matter.

(Joint Ex.  No.  1).

2.  By letter dated September 25, 1984, Mr.  Hale informed Petitioners as follows:

After communicating with the building Principals and Mr.  Joe Price of the Texas Education Agency, it is my opinion that your child(ren) are eligible to attend Buffalo Independent School District at this time.

As you may be aware, Buffalo I.S.D.  has been directed to control this situation through district policy and periodic checks.

We apologize for any inconvenience we have caused your family and would like to express our appreciation for your cooperation through this difficult situation.

(Joint Ex.  No.  2).

3.  By letter dated November 8, 1985 Mr.  Hale notified Petitioners that there was once again concern about Petitioners' residence.  The letter contained essentially the same information as the letter dated September 6, 1984.  (Joint Ex.  3).

4.  By letter dated November 26, 1985, Ms.  Glorianne Rice, Principal of Buffalo Elementary-Jr.  High, notified Petitioners as follows:

The time and effort you expended in attempting to comply with our check of residence in reference to Civil Action 5281 has certainly been appreciated.

In evaluating the information and material you presented, I find that there is still a question regarding items Number 1 and 5 of the enclosed procedure.  Therefore, I feel that I cannot testify that your residence is not "for the sole or even primary purpose of attending school."

It is my decision to find against recommending that your child(ren) be allowed to continue in school in Buffalo I.S.D.

Should you wish to appeal this decision, you may do so by contacting the Superintendent of Schools within seven (7) days of the receipt of this letter.  Your child(ren) will be allowed to continue in school through all appeals and need not be withdrawn at this time.

(Joint Ex.  No.  5).

5.  Petitioners appealed Ms.  Rice's decision to Superintendent Hale.  On December 3, 1985, Mr.  Hale rejected the appeal in a letter identical to Ms.  Price's except that Mr.  Hale provided instructions for appealing to the Board of Trustees.  (Joint Ex.  No.  6).

6.  Petitioners appealed Mr.  Hale's decision to the Board.  On December 20, 1985, the Board rejected the appeal in a letter signed by Mr.  Hale and identical to his December 3, 1985, letter except that the December 20 letter provided instructions for appealing to the State Commissioner of Education.

7.  At some point Petitioners signed a statement, provided by the district, which reads, in pertinent part, as follows:

There has been considerable confusion regarding the attendance in the Buffalo I.S.D.  of White students who reside in the Oakwood I.S.D.  The following points should clear up some of this confusion and establish the position of Buffalo I.S.D.

1. Residence: The establishment of a second residence in Buffalo I.S.D.  for the sole or even primary purpose of attending school has been held invalid in the courts.  Buffalo I.S.D.  will not accept such students.  It will be the parents' responsibility to prove to the satisfaction of Buffalo I.S.D.  that any such residence is a bona fide primary residence and is not established solely or mainly for the purpose of school attendance.

*       *      *

5. Statement of proof: Buffalo I.S.D.  will require the parent(s) or legal guardian(s) of each student registering to attend school in Buffalo I.S.D.  to sign a statement, under penalty of law attesting to knowledge of the above information.  The final applicable penalty for failure to abide by the ruling set forth in Civil Action 5281, Section A would be contempt of court.  Also, Buffalo I.S.D.  is required by law to present such information as we may gather to the Texas Education Agency, which may result in that agency's legal involvement in the matter.

We understand the above information and attest that it is not applicable to us or our children.

(Joint Ex.  9).

8.  Petitioners own and once lived in a mobile home located on land owned by Mrs.  West's mother in the Oakwood Independent School District.  (Tr.  15-16, 21).

9.  The mobile home in Oakwood ISD is leased by Petitioners to Mrs.  West's brother who occupies it.  (Tr.  26-27).

10.  Petitioners share a garden located on the Oakwood property, but they never stay there overnight.  (Tr.  3940).

11.  Petitioners now live in a mobile home in Buffalo ISD.  The mobile home and the land on which it sits is owned by Mrs.  West's mother.  Petitioners first moved into an old house on this property in 1982 and moved from the house to the mobile home in 1984.  Petitioners rent this mobile home from Mrs.  West's mother.  (Tr.  18-19, 24, 26, 39).

12.  Petitioners have no present intention to move out of Buffalo ISD.  (Tr.  40).

Ultimate Finding of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Ultimate Finding of Fact:

Mr.  and Mrs.  West, and their children, reside in Buffalo Independent School District.

Discussion
Section 21.031 of the Education Code reads, in pertinent part, as follows:

(a) All children who are citizens of the United States or legally admitted aliens and who are over the age of five years and under the age of 21 years on the first day of September of any scholastic year shall be entitled to the benefits of the Available School Fund for that year.

(b) Every child in this state who is a citizen of the United States or a legally admitted alien and who is over the age of five years and not over the age of 21 years on the first day of September of the year in which admission is sought shall be permitted to attend the public free schools of the district in which he resides or in which his parent, guardian, or the person having lawful control of him resides at the time he applies for admission.

(c) The board of trustees of any public free school district of this state shall admit into the public free schools of the district free of tuition all persons who are either citizens of the United States or legally admitted aliens and who are over five and not over 21 years of age at the beginning of the scholastic year if such person or his parent, guardian or person having lawful control resides within the school district.

(d) In order for a person under the age of 18 years to establish a residence for the purpose of attending the public free schools separate and apart from his parent, guardian, or other person having lawful control of him under an order of a court, it must be established that his presence in the school district is not for the primary purpose of attending the public free schools.  The board of trustees shall be responsible for determining whether an applicant for admission is a resident of the school district for the purposes of attending the public schools, and may adopt reasonable guidelines for making a determination as necessary to protect the best interest of the students.

Under this provision, the West children are entitled to attend school in Buffalo I.S.D.  free of tuition if their parents "reside" in the district.  The term "reside," like the term "residence," is an elastic term that is extremely difficult to define.  See Mills v.  Bartlett, 377 S.W.2d 636, 637 (Tex.  1964).  Its meaning under a particular constitutional or statutory provision depends on the object or purpose of the provision.  Switzerland Gen.  Ins.  Co.  v.  Gulf Ins.  Co., 213 S.W.2d 161, 163 (Tex.  Civ.  App.  - - Waco 1948, writ dism'd w.o.j.).

The most stringent use of "reside" or "residence" is as a synonym of "domicile"; i.e., "actual bodily presence in the place combined with a freely exercised intention of remaining there permanently or for an indefinite time without any present intention to remove from the same." Harrison v.  Chesshir, 316 S.W.2d 903, 909 (Tex.  Civ.  App.  - - Amarillo 1958) rev'd on other grounds, 159 Tex.  359, 320 S.W.2d 814.  Ordinarily, however, "residence" is considered to be a lesser included element within the technical definition of domicile.  Snyder v.  Pitts, 241 S.W.2d 136, 139 (Tex.  1951).  Also, ordinarily, it is held that there can be but one domicile and several residences.  Id.

In the present case, it is not necessary to determine whether "reside" as used in §21.031(b) and (c) was intended to (1) be synonymous with "domicile," (2) require only one's bodily presence in the school district, or (3) fall somewhere between the two extremes.  In the present case, Petitioners meet even the stringent test for domicile.  Petitioners abandoned the mobile home located in Oakwood ISD in 1982 and have since that time occupied first an older house and then a mobile home located on property which is clearly within Buffalo ISD (See Findings of Fact Nos.  9 and 11.  Also Tr.  32, 33), with the intent to make it their home and with no present intention to move out of Buffalo ISD.  (See Tr.  33 and Finding of Fact No.  12).  They, therefore, reside in Buffalo I.S.D., and their children are entitled to attend school in the district free of tuition pursuant to §21.301(b) and (c) of the Education Code.

Throughout this matter, at the local level and before the State Commissioner of Education, the school district has insisted that its primary concern was with Petitioners' motivation for being present in the school district.  The district referred to Civil Action No.  5281 in the United States District Court for the Eastern District of Texas as the basis for its concern.  The district's concern is understandable.  If found to be assisting families to circumvent the requirements of Civil Action No.  5281 by allowing non-resident children to attend school in BISD, Respondent could be drawn into the fifteen year-old lawsuit under the court's continuing jurisdiction.  However, Civil Action No.  5281 does not address the issue involved in the present cause.  Motivation would be a proper concern if Petitioners' children were attempting to establish their own residence within the district, apart from their parents if their parents did not reside in Buffalo I.S.D., pursuant to subsection (d) of §21.031.  Subsections (b) and (c), however, require only that a student's parents "reside" in the district.

Determining that the parents' purpose for being present in the district is so that their children can attend school in that particular district does not preclude a finding by the district that they also have the necessary intent to establish residency.  Here, Petitioners have only one residence.  No inquiry into the parents' reason for being in the district is necessary.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners' children are entitled to attend the public free schools of Buffalo Independent School District because their parents reside in the district for the purposes of Tex.  Educ.  Code Ann.  §21.031(b) and (c) (Vernon Supp.  1986).

2.  Petitioners' appeal should be GRANTED, and Respondent should be ordered to allow the West children to attend the public free schools of Buffalo Independent School District free of tuition.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, GRANTED, and Respondent allow the West children to attend the public free schools of Buffalo Independent School District free of tuition.

SIGNED AND ENTERED this  22nd day of December, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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