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DECISION OF THE COMMISSIONER
Statement of the Case
Judith Sharma, Petitioner, brings this appeal from a decision of the Northside Independent School District (NISD), Respondent, reducing her teaching status from a continuing contract to a probationary contract, pursuant to Tex.  Educ.  Code Ann.  §13.110 (Vernon 1972).  On November 28, 1985, Joe Garza, the Hearing Officer appointed by the State Commissioner of Education, conducted a hearing on the matter.  Petitioner was represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Rosemary L.  Hollan, Attorney at Law, San Antonio, Texas.

On March 31, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on April 24, 1986.  No reply to the exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent has adopted the probationary and continuing contract provisions of Tex.  Educ.  Code Ann.  §§13.101 - .116 (Vernon 1972).

2.  It is undisputed that Petitioner was employed under a continuing contract prior to May 6, 1985 when Respondent's Board of Trustees voted to return her to probationary contract.

3.  Petitioner has been teaching for Respondent since 1969.  Petitioner first received a continuing contract in 1973.  (Tr.  8).

4.  Respondent's administrators evaluated Petitioner in 1982-83 and 1983-84.  Both of these evaluations rated Petitioner below satisfactory in the areas "Classroom Management" and "Techniques of Instruction." (Resp.  Ex.  No.  1, 2).

5.  On September 26, 1984, Veronica Garcia observed Petitioner.  Ms.  Garcia was Head of the English Department of Respondent's Rudder Middle School where Petitioner taught.  Ms.  Garcia noted various areas where Petitioner needed improvement.  At the end of the observation form, Ms.  Garcia summarized her comments and recommendations as follows:

The type of learning observed was very "superficial." On the surface, students have materials, they do what they are told, and they turn something in; but underneath all of this, one has to question what is truly being learned and to what extent.  Ms.  Sharma needs to: (1) Openly monitor student understanding (2) Seek ways to facilitate student learning (3) Model examples of what students are to do (4) Show enthusiasm for the subject matter.

(Tr.  46-48; Pet.  Ex.  No.  2).

6.  After the September 26, 1984, observation, Ms.  Garcia recommended to Mr.  Patton, the principal, that she, Ms.  Garcia, develop a Job Improvement Plan for Petitioner.  Ms.  Garcia based her recommendation on the September 26 evaluation and on other formal and informal observations.  (Tr.  49-51).

7.  Ms.  Garcia did develop a Job Improvement Plan for Petitioner.  On October 19, 1984, Ms.  Garcia presented the Plan to Petitioner.  (Tr.  13).  Ms.  Garcia and Petitioner discussed each item on the Plan and Petitioner gave no indication that she did not understand what was expected of her.  (Tr.  135-36).

8.  The Job Improvement Plan provided that the general areas to be observed and the specific areas of focus were:

1.  Planning and Preparation:

* Lesson objectives and activities are appropriate to the content and level

* Lesson presentations are well sequenced

2.  Instructional Process

* Anticipatory set

* Instructional Input

* Checking for understanding

* Guided practice

* Independent practice

* Objective and purpose

* Modeling.

The goals of the Plan were:

1. To develop instructional objectives, activities, and presentations that are conducive to intellectual growth of students.

2. To improve the entire teaching episode in order to facilitate student learning.

3. To improve teacher's speech so that students do not have any doubts as to what is being said.

The specific objectives for improvement were for Petitioner to:

1. develop instructional objectives and activities that will stimulate and challenge the intellectual growth of students.

2. review and revise manner of presentation in order to ensure student understanding.

3. demonstrate knowledge of the essential steps of the effective teaching episode by providing input in her lessons that is clearly congruent with instructional objectives.

4. demonstrate the ability to pronounce and enunciate words in a manner students can understand.

The procedures and resources for achieving these objectives were listed as:

1. Spend one week observing in Mrs.  Shedd's English class.  (To be accomplished by November 30, 1984).

2. Spend one week observing in Mrs.  Sanchez's English class.  (To be accomplished by November 30, 1984).

3. View and evaluate at least three video recordings of her classes.  (To be accomplished by January 15, 1985).

4. Tape record and evaluate at least three of her lessons.  (To be accomplished by January 15, 1985).

5. Meet to discuss strengths and weaknesses of all recordings with coordinator and/or principal.  (To be accomplished by January 18, 1985).

6. Develop three specific lessons that focus on the entire instructional episode and request formal observations by the department coordinator for each.  (To be accomplished by December 19, 1984).

Appraisal under the Plan was to be by:

1. Classroom observation by members of the Intensive Assistance Team.

2. Weekly evaluation of lesson plans.

3. Samples of student work - - turn in class sets of all major tests throughout the school year to department coordinator.

4. Evaluation of all weekly spelling tests and one major weekly lesson.

The target date for achievement of the Job Improvement Plan was April 12, 1985.  (Pet.  Ex.  No.  2).

9.  Petitioner observed Mrs.  Shedd and Mrs.  Sanchez and found the observations beneficial.  (Tr.  39-45; Resp.  Ex.  No.  15).

10.  Petitioner asked that she not be video taped.  The principal agreed that the video taping described in the Job Improvement Plan was optional.  The taping was not carried out.  (Tr.  84-86).

11.  Petitioner did make three audio tapes.  Only one of these tapes was clear enough to be understood, and Petitioner discussed that tape with her principal.  (Tr.  27-28, 86-87).

12.  Petitioner scheduled only one formal observation pursuant to the Plan before December 19, 1984; the Plan called for scheduling three formal observations of lessons focusing on the entire instructional episode by that date.  The remaining lesson observations were rescheduled for dates after December 19, 1984.  (Tr.  136-141).

13.  Respondent's administrators formally observed Petitioner during the course of the Job Improvement Plan, including the three observations required by the Plan, as follows:

a. On October 23, 1984, Vice Principal Karen Wentworth observed Petitioner.  Petitioner did not demonstrate desired skills for students, did not check for understanding, provided guided practice to only a part of the class leaving other students to work without guidance, and did not summarize the lesson.  (Tr.  104-10; Resp.  Ex.  No.  6).

b. On December 13, 1985, Ms.  Garcia observed Petitioner pursuant to the Job Improvement Plan.  For this observation Petitioner was required to prepare a lesson that would allow Ms.  Garcia to observe the entire instructional process; nevertheless, Petitioner's lesson that day was not structured to allow such observation.  (Tr.  139-40; Resp.  Ex.  No.  9).

c. On January 7, 1985, Ms.  Garcia again observed Petitioner pursuant to the Job Improvement Plan.  Petitioner gave no introduction to the lesson, did not provide examples, did not thoroughly check for understanding, and provided only limited guided practice and evaluation.  (Tr.  141; Resp.  Ex.  No.  10).

d. On January 31, 1985, Ms.  Wentworth observed Petitioner.  Petitioner did not explain all of the material presented, did not check for understanding, and did not alter the lesson to correct misunderstanding.  (Tr.  115-17; Resp.  Ex.  No.  7).  Ms.  Wentworth summarized her observation by stating "the lesson was an improvement over the last observation but she (Petitioner) still needed a significant amount of improving in order to have a satisfactory lesson." (Tr.  117).

e. On February 13, 1985, Ms.  Garcia observed Petitioner and made generally favorable observations.  Ms.  Garcia summarized this observation by writing: "The lesson was well organized, and students walked out of the room with a sense of attaining new knowledge.  The only recommendtion would be to make more of an effort to involve more students and to monitor that each student is on task." (Tr.  51-53; Pet.  Ex.  No.  5).

14.  Ms.  Garcia observed Petitioner informally after February 13, 1985.  (Tr.  149-50).  Despite the February 13, 1985 observation, Petitioner did not meet the district's minimum standard for continuing contract teachers.  (Tr.  145).

15.  Petitioner's 1984-85 evaluation, dated February 28, 1985, rated her "Unsatisfactory" in the category "Instructional Process" and "Below Expectations" in the category "Classroom/Student Management." Petitioner's "Overall Performance Rating" was "Unsatisfactory." (Resp.  Ex.  No.  3).

This overall rating was based on district guidelines providing that if a teacher does not show improvement in an area where the teacher has previously shown a need for improvement, the rating may be "Unsatisfactory." (Tr.  70, 100-01).

16.  On March 27, 1985, Petitioner received notice of the proposal to return her to probationary contract status for:

.   Incompetency in performance of duties

.   Failure to comply with reasonable requirements which the Board of Trustees and the employing school district has prescribed for achieving professional improvement and growth

.   For good cause as determined by the local school board, good cause being failure of a teacher to meet the accepted standards of the profession as generally recognized and applied in similarly situated school districts throughout Texas.

(Pet.  for Rev., para.  15 and Ex.  I; Answer p.  1).

17.  On April 24, 1985, Mr.  Patton observed Petitioner.  (Tr.  82-84; Resp.  Ex.  No.  5).  Petitioner was not performing up to acceptable standards.  (Tr.  89).

Discussion
The Board of Trustees' decision to return a continuing contract teacher to probationary status is governed by Tex.  Educ.  Code Ann.  §13.110 (Vernon 1972).  Section 13.110 provides:

Any teacher employed under a continuing contract may be released at the end of the any school year and his employment with the school district terminated at that time, or he may be returned to probationary contract employment for not exceeding the three succeeding school years, upon notice and hearing (if requested) as hereinafter provided, for any reason enumerated in Section 13.109 of this code for any of the following reasons:

(1) incompetency in performance of duties;

(2) failure to comply with such reasonable requirements as the board of trustees of the employing school district may prescribe for achieving professional improvement and growth; [or].  .  .

(7) for good cause as determined by the local school board, good cause being the failure of a teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout Texas.  .  .  .

The standard of review in cases involving the return of a continuing contract teacher to probationary status is the same as that employed in cases involving the release of a continuing contract teacher at the end of the school year.  Tyler v.  Galveston ISD, No.  132-R1b-783, p.  12 (Comm'r Educ., November 1984).

In this case, Respondent's notice to Petitioner of the proposal to return her to probationary status cited reasons consistent with subsections (1), (2), and (7) of §13.110.  (Finding of Fact No.  17).  Respondent has shown that it gave Petitioner a detailed Job Improvement Plan designed to correct deficiencies noted in Petitioner's teaching.  (Findings of Fact Nos.  7-8).  Petitioner failed to make the overall improvements required by the Job Improvement Plan, and, indeed, declined in the area described on the evaluation instrument as "Instructional Process." (Finding of Fact Nos.  14, 15, 17).

In addition to failing to make the required improvements, Petitioner also failed to comply with the prescriptions of the Job Improvement Plan.  The Plan called for Petitioner to develop three lessons focusing on the entire instructional episode and schedule observations of these lessons by December 19, 1984.  Petitioner scheduled the first observation pursuant to the Plan on December 13, 1984.  The lesson presented that day did not focus on the entire instructional episode.  Finding of Fact Nos.  12, 13(b).  Petitioner scheduled a second observation pursuant to the Plan for January 7, 1985.  This observation noted various deficiencies showing that the entire instructional processes had not been presented.  Finding of Fact No.  13(c).  Petitioner scheduled the third observation pursuant to the Plan on February 13, 1985.  This observation was generally favorable.  Finding of Fact No.  13(e).  Thus, two of the three observations were scheduled after the required deadline and two of the three were not of lessons focusing on the entire instructional episode.

Furthermore, Petitioner asked not to make the video tapes prescribed by the Plan (her principal agreed that the video tapes were optional) and two of the three audio tapes she made were not of useful quality.  (Finding of Fact Nos.  10-11).  Although Petitioner's conduct regarding the audio and video tapes was arguably in compliance with the Plan, her failure to successfully complete the tapes shows that her failure to meet the deadline for developing lessons and scheduling observations was not an isolated and insignificant instance of noncompliance with the Plan.

Had Petitioner made energetic efforts to comply other aspects of the Plan, her failure to comply with requirements concerning observation of lessons might be overlooked and her overall effort viewed as substantial compliance with the plan.  Petitioner did not, however, make energetic efforts to comply with the Plan.  Instead, she made only minimal efforts in many respects (i.e., she asked that the video taping not be required and she made no effort to correct problems with the two useless audio tapes).  Finding of Fact Nos.  10-11.  When Petitioner made such minimal efforts in some areas, she increased the risk that a failure to comply in another area would tip the scales against substantial compliance.

A district's decision to put a teacher on continuing contract is recognition by the district that the teacher is a good teacher whose presence is of great value to the district.  The decision is also a commitment to the teacher that the district will not lightly sever the employment relationship.  Tyler v.  Galveston ISD, No.  132-R1b-783, pp.  18-19 (Comm'r Educ., November 1984).  The district can, however, terminate a teacher at the end of the school year for those reasons set forth in Tex.  Educ.  Code Ann.  §§13.109 - 110.  The statute also allows the district to return a teacher to probationary status for the same reasons.  In this case, Respondent has shown that its decision to return Petitioner to probationary status was justified under §13.110(2): Respondent noted deficiencies in Petitioner's teaching, it gave Petitioner reasonable prescriptions for improvement, and Petitioner failed to comply with the prescriptions.  Petitioner has failed to show that the Job Improvement Plan was unreasonable, that she complied with the Plan, or that she improved as required by the Plan.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of Respondent's Board of Trustees to reduce Petitioner's employment to probationary status was justified under Tex.  Educ.  Code Ann.  §13.110(2).

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 11th day of July, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration to the record, which does not reflect a Reply to the Motion for Rehearing, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 6th day of October, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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