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Statement of the Case
Linda Everton, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1982), from the decision of the Board of Trustees of Belton Independent School District (BISD), Respondent, to nonrenew her teaching contract for the 1982-83 school year.

Mark W.  Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented by Eric B.  Hartman, Attorney at Law, Austin, Texas.  Respondent is represented by M.  M.  Wade, Attorney at Law, Belton, Texas.

On April 5, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Exceptions to the proposal were filed on May 2, 1983.  No reply to Petitioner's exceptions was filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was first employed by the Belton ISD in August 1980.  (Tr.  3).

2.  As of the date of her nonrenewal, Petitioner was in the second of two successive one-year term contracts.  (Tr.  3).

3.  Belton ISD has at no time adopted the Continuing Contract provisions of the Texas Education Code.  (Tr.  3).

4.  At the regular meeting of the Board of Trustees March 22, 1982, the Board voted to adopt "updates 15, 16, and 17 to the School Board Policies as submitted by the School Board Association." (Tr.  56-57; Resp.  Ex.  2).

5.  Updates 15, 16, and 17 include the following (Tr.  56-57):

(a) Policy DDA (Local), which reads, in pertinent part, as follows (Resp.  Ex.  3):

The first two years of continuous employment in the District for all full-time professional, certified personnel, shall be a probationary period.  During this two-year period, employees' contracts are subject to nonrenewal under the provisions and policies relating to nonrenewal during a probationary period.  (See DOAD)

(b) Policy DOAD, which reads, in pertinent part, as follows (Resp.  Exs.  4-5):

Probationary Period: The Board may decide not to renew the contract of any employee serving a probationary period if in its judgment the best interests of the District will be served by such nonrenewal.

(c) Policy DOAD (Local), which reads, in pertinent part, as follows (Resp.  Ex.  6):

Probationary Status: In the event the Board decides not to renew the employment of an employee serving a probationary period, it shall give the employee reasonable notice of its intention not to renew, prior to the end of the employment term fixed in the contract.

Discussion
Pursuant to §21.209 of the Term Contract Nonrenewal Act, the provisions of the Act do not apply to teachers serving a probationary period, and such teachers can be refused re-employment for any reason or for no reason, with the exception of reasons impermissible under federal law.  Phariss v.  Dublin ISD, Docket No.  183-R1a-782 (Decision of the Commissioner 1982).

Petitioner contends that "she was at all times relevant to this matter a non-probationary teacher, entitled to the procedural protections of the TCNA when she was being evaluated and considered for renewal or nonrenewal of her contract in 1982." (Petitioner's Brief on the Question of Petitioner's Status as a Probationary or Non-Probationary Teacher).

Petitioner's first contention in support of this point is as follows:

Respondent did not give Petitioner notice that she was deemed a probationary teacher not entitled to the protections of TCNA at any time before April 1, 1982.  The school board meeting notice for March 22, 1982, does not give such notice (TEA Hearing Transcript, Respondent's Exhibit No.  1).  The school board minutes of March 22, 1982, do not afford such notice (TEA Transcript, Respondent's Exhibit No.  2).  The school board policy manual did not give notice of the purported incorporation of new policies on nonrenewal until after April 1, 1982 (TEA Transcript, 19).  The school district, in its notice to Petitioner of proposed nonrenewal on April 1, 1982, proceeded on the apparent understanding that it was necessary to comply with the provisions of the Term Contract Nonrenewal Act (Local Hearing Transcript).  Not until the commencement of the local school board nonrenewal hearing on April 24, 1982, did Respondent give Petitioner any inkling that she was deemed a probationary teacher (Local Hearing Transcript, 3-6).

Policy DDA, adopted at the March 22, 1983 board meeting, provides for a two year probationary period for all teachers.  Section 3A of the Open Meetings Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 (Vernon Supp.  1982), which provides that advance notice must be posted of all actions to be considered at a school board meeting, was enacted for the specific purpose of informing the public of all actions being considered by the board of trustees.  Any person interested in any topic to be considered is thus in a position to be heard on the matter and/or to monitor the progress of the action under consideration.  If it complies with the provisions of §3A, the board of trustees places the world on notice of all of its actions and is not required, absent a statutory mandate to the contrary, to later personally notify any particular individuals that it has taken action that might be of interest to them.

If sufficient advance notice is not posted, §3A(a) of the Open Meetings Act provides that "any action taken by a governmental body at a meeting on a subject which was not stated on the agenda in the notice posted for such meeting is voidable." (Emphasis added).

In construing a statute, it is well established that every word or phrase in the statute is presumed to have been used intentionally with a meaning and purpose, and when a word has a settled legal significance, it is presumed to have been used in that sense.  First Nat.  Bank of Mineola v.  Farmers & M.  State Bank, 417 S.W.2d 317, 329 (Tex.  Civ.  App.  - - Tyler 1967, writ ref'd n.r.e.).  Prior to the enactment of the Open Meetings Act in 1971, the term "voidable" had acquired a settled legal significance in the context of judicial proceedings.  In that context, a "voidable" judgment had been described as

a judgment of a court of competent jurisdiction that appears to be valid, but that is, in fact, erroneous or irregular by reason of some defect that does not affirmatively appear on its fact or in its record.  Although a voidable judgment may be annulled on direct attack, launched within the time and in accordance with the methods provided by law, it is binding and conclusive in all respects until it is actually vacated or set aside.  In fact it becomes a valid judgment by ratification or confirmation, or by failure to have it annulled within the proper time.  At no time is a judgment that is merely voidable vulnerable to collateral attack.

34 Tex.  Jur.  2d Judgments §26 (1962) (emphasis added).

A "voidable" judgment is distinguished from one which is "void" in that

[a] void judgment has been termed a mere waste of paper, an absolute nullity; and all acts performed under it are also nullities.  Again, it has been said to be in law no judgment at all, having no force or effect, conferring no rights, and binding nobody.  It is good nowhere and bad everywhere, and neither lapse of time nor judicial action can impart validity.  It is not susceptible of ratification or confirmation, and its invalidity may not be waived.

34 Tex.  Jur.  2d Judgments §292 (1962).

In short, the key distinguishing factor between a "voidable" judgment and one which is "void" is that whereas a "voidable" judgment must be attacked directly, a "void" judgment may be attacked collaterally.  "Direct" and "collateral" attacks have been characterized as follows:

A direct attack on a judgment is an attempt to amend, correct, reform, vacate, or enjoin the execution of same in a proceeding instituted for that purpose, such as a motion for a rehearing, an appeal, some form of writ of error, a bill of review, an injunction to restrain its execution, etc.  A collateral attack on a judgment is an attempt to avoid its binding force in a proceeding not instituted for one of the purposes aforesaid as when, in an action of debt on a judgment, defendant attempts to deny the fact of indebtedness, or where, in a suit to try the title to property, a judgment is offered as a link in the chain of title, and the adverse party attempts to avoid its effect, etc.

Crawford v.  McDonald, 88 Tex.  626, 33 S.W.  325, 327 (1895).

See also Akers v.  Simpson, 445 S.W.2d 957, 959 (Tex.  1969).

It is concluded that the legislature intended the term "voidable" in the Open Meetings Act to mean what it has long been held to mean in the context of judgments - - that certain acts of a governmental body may be invalidated if attacked directly (i.e., in a suit brought for the very purpose of invalidating the challenged action).  In the present case, Petitioner does not contend that the probationary policy at issue has been invalidated; rather, she attacks the policy collaterally in an attempt to avoid the effect of the policy.  Inasmuch as the policy is merely "voidable" and has not been invalidated by direct attack, it must be considered as valid for the purposes of this appeal.

Petitioner's next contention in her brief is that the district's probationary policy was "adopted too late to make Petitioner, retroactively, a probationary teacher in the evaluation period leading up to the March 22 proposal to nonrenew her contract."

The TCNA itself does not state when a probationary policy must be adopted in order to be effective.  It simply authorizes the board of trustees to provide for a probationary period not to exceed the first two years of continuous employment in the district.  Any restrictions on this apparent blanket authorization must be read into §21.209, and perhaps some restrictions should be read into the Act.  For instance, if a teacher is offered similar employment and compensation with two school districts, he or she might well be persuaded to accept the offer from the district which has not adopted a probationary policy; in such a case, a subsequent attempt by the district to place such a teacher on probationary status might be held to be ineffective.

If such restrictions are ever justified, however, they are not justified in this instance.  The TCNA took effect on August 31, 1981, and the various school districts throughout the state were instructed by the legislature to adopt certain policies in accordance with the Act.  Presumably, in order to comply with §21.204, which requires that notice of a proposed nonrenewal be given on or before April 1, the required policies would have to be adopted by that date.  At least until some action was taken - - and everyone was on notice that some action had to be taken in order to comply with the statute - - the status of all first and second year teachers in a particular district as probationary or nonprobationary on April 1, 1982 was contingent on whether the board of trustees, as part of the action adopted a probationary policy pursuant to §21.209.  The probationary policy in issue, having been adopted prior to April 1, 1982, should, therefore, be considered valid.

Petitioner also suggests that the policy should not apply to her for the reason that it was not adopted until after the evaluation process had begun.  Whether or not the evaluation process had begun, however, has no bearing on the validity or applicability of the probationary policy.  It is clear that, pursuant to §21.202 of the TCNA, a school district must evaluate all of its nonprobationary teachers.  Although it is unclear whether that obligation extends to probationary teachers, in light of the language in §21.209, which states that the provisions of the TCNA shall not apply during a probationary period, a school district is certainly entitled to evaluate the performance of any teacher, including those on probationary status; in fact, a strong argument can be made in support of the position that it is more important for a district to evaluate its probationary teachers than it is to evaluate those teachers who have been employed by the district for a number of years and with whom the administration is already familiar.

Unless Petitioner means to suggest that she would have tried harder to perform well for her evaluation had she been aware that she was probationary, it is difficult to see how she could have been harmed by the fact that she was evaluated prior to the adoption of the district's probationary policy.  Even if this is her contention, however, it does not present grounds for not applying the probationary policy to her.  As a professional, she has an obligation to do her best whether she is probationary or not and whether she is being evaluated or not.

In summary, it is concluded that the district's probationary policy (1) must be considered valid, because it has not been invalidated by a direct attack; (2) was adopted in a timely manner pursuant to the TCNA; and (3) was applicable to Petitioner, even though it was adopted after the evaluation process had begun.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusion of Law:

Petitioner was a probationary teacher under Tex.  Educ.  Code Ann.  §21.209 and, therefore, not entitled to renewal of her contract.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 1st day of June, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER ON
MOTION FOR REHEARING

In her Motion for Rehearing, Petitioner makes the following arguments:

1.  The Commissioner's decision of June 1, 1983, completely fails to address the Petitioner's contentions concerning the proper construction of the Term Contract Nonrenewal Act, TEX.  EDUC.  CODE ANN.  sec.  21.201 et seq., in light of its purpose.  In particular, the decision does not address Petitioner's contention that sec.  21.209 of the Act must be read in light of the place of sec.  21.209 in the unitary statutory scheme of the Term Contract Nonrenewal Act, whose purpose is to give teachers fair notice of the criteria and procedures by which they will be evaluated.  The decision erroneously interprets sec.  21.209 as a mandate to school districts to mislead their teachers about the criteria and procedures that would apply in implementing the Term Contract Nonrenewal Act during the 1981-1982 school year.

2.  The decision also fails to address Petitioner's claims under U.S.  CONST.  amend.  XIV and TEX.  CONST.  art.  1, sec.  19.  These claims have at no time been abandoned.  An evidentiary hearing on December 13, 1983, was specifically limited in scope by the hearing officer to the issue of Petitioner's status as a probationary or nonprobationary teacher, under TCNA.  A specific request for an opportunity to argue these constitutional claims was made on January 24, 1983 (see attached).  No response was forthcoming.  Petitioner repeats the request now, as part of this motion for rehearing, that these issues be taken up by the Commissioner, either in a hearing or in briefs.

As for Petitioner's second contention, it should first be noted that her January 24, 1983 request for an opportunity to argue her constitutional claims is not on file with the papers in this cause.  Regardless of the reason for its absence, it is well settled that a term contract teacher to whom the TCNA is not applicable is not entitled to notice and hearing in connection with his or her nonrenewal.  See Hix v.  Tuloso-Midway Independent School District, 489 S.W.2d 706, 711 (Tex.  Civ.  App.  - - Corpus Christi 1972, writ ref'd n.r.e.).

O R D E R
After due consideration to the Petitioner's motion, the foregoing, and matters of record, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED the ??th day of June, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION

DOCKET NO.  182-R1a-782

LINDA EVERTON
§
BEFORE THE


§


V.
§
STATE BOARD OF EDUCATION


§


BELTON INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matters; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 1st day of June, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 8th day of OCTOBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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