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Statement of the Case
Terri L.  Watson, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §21.201 - .211 (Vernon Supp.  1982), from an action of the Board of Trustees of the Leon Independent School District (LISD), Respondent, to nonrenew Petitioner's teaching contract for the 1982-83 school year.

Mark W.  Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas and Larry R.  Daves, Attorney at Law, Tyler, Texas.  Respondent is represented by G.  Stanley Rentz, Attorney at Law, Waco, Texas.

On March 9, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Petitioner filed exceptions to the Hearing Officer's proposal on March 16, 1983.  No reply to Petitioner's exceptions was filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

(1) At all times relevant to this appeal, Terri L.  Watson, Petitioner, was employed in a teaching capacity by LISD.

(2) It is uncontested that LISD has not adopted the continuing contract provisions of Tex.  Educ.  Code Ann.  §13.101 - .116 (Vernon 1972).

(3) By a letter to the parties dated October 12, 1982, the hearing officer set forth a number of facts which, based on the pleadings of the parties, appeared to be undisputed.  The hearing officer informed the parties that those facts would be considered as stipulated to by the parties if no objections concerning their accuracy were received in writing from either party by November 1, 1982.  No objections were filed by either party.  The facts set forth in the letter are as follows:

(a) On March 11, 1982, the school district furnished Petitioner with notice that her contract would be nonrenewed.  True and correct copies of that notice are attached to Petitioner's Petition for Expedited Review and Interim Relief and contained in the local record.

(b) Petitioner timely requested a hearing before the Board of Trustees.  A hearing was conducted on March 30, 1982.  By correspondence dated April 15, 1982, Petitioner was advised that the Board voted after the hearing not to renew her contract.

(c) Respondent's Policy DNA, in effect at all times relevant to this appeal, reads, in pertinent part, as follows:

Criteria by which the Leon Board of Trustees will measure its professional personnel for assignments, promotion, demotion, reassignment, or dismissal, and by which it will judge prospective employees for faculty and staff positions:

Educational Qualifications
and Background
1.  Certified by Texas Education Agency in the area of instruction for position.

2.  Degree held.

3.  Qualification for teaching field.

4.  Scholastic achievement (average or better).

Personal Qualifications
Personal Appearance

1.  Health - fully active physically and mentally, no physical defects.

2.  Neatness, dress and manners.

3.  Pleasing personality and professional attitude.

4.  Experience - if applicant has experience, tenure in previous position is important.

5.  Recommendation from former employer must be provided by prospective employees.

6.  Age-balance between younger and more mature teachers is considered.

(4) The notice of March 11, 1982 to Petitioner concerning the nonrenewal of her contract, signed by her principal, listed, among the reasons for the action, her "[p]rofessional attitude toward administrative officers" and "[a]ppropriate appearance." (Local Record, Petition for Expedited Review).

Discussion
Petitioner alleges in her Petition for Review that, "although the district provided notice of the reasons for the nonrenewal, the board failed to establish policies and procedures establishing reasons for nonrenewal as required by Section 21.203(b) of the Texas Education Code." As set forth in Finding of Fact No.  3(c), Policy DNA, which established criteria for, among other things, dismissal, was in effect at all times relevant to this appeal.  This challenge to the decision of the Board of Trustees, therefore, cannot be sustained.

Petitioner also contends in her Petition for Review (1) "that the reasons provided in support of the nonrenewal are in fact a pretext for discrimination based upon sex," and/or (2) that "the nonrenewal is in reprisal for the first amendment activities of Petitioner's husband who ran unsuccessfully for a position as school board trustee during the spring of 1972."

The hearing officer's letter dated October 12, 1982, referred to in Finding of Fact No.  3, addressed these issues as follows:

Ms.  Watson's Petition for Review alleges generally that the reasons stated by the Board of Trustees in support of the challenged nonrenewal are pretexts for sex discrimination.  If an Amended Petition for Review is filed with this office by November 1, 1982, which alleges specific facts which (1) set forth a prima facie case of sex discrimination and (2) would support a holding that the stated reasons are pretexts for sex discrimination, the matter will be given further consideration.  If such facts are not alleged, Petitioner's claim will not be considered as having set forth a cause of action.

Similarly, Petitioner's First Amendment claim will be considered further if sufficient specific facts are alleged which would support a decision in Petitioner's favor on that ground.  Otherwise, the fact that Petitioner's husband ran unsuccessfully for the Board of Trustees in 1972 will not be considered as having set forth a cause of action.

As of the date on which the Proposal for Decision in this case was issued, an Amended Petition for Review had not been filed by Petitioner.  In the absence of factual allegations which would support a finding in favor of Petitioner on either claim, these claims should be dismissed.

Exceptions to the Proposal
For the most part, Petitioner's exceptions fail to explain why Petitioner believes the Hearing Officer erred in his Proposal for Decision.  Two points, however, merit discussion.

(1) In exception No.  4, Petitioner excepts "to the outrageous attempt by the Hearing Officer to force Petitioner into making stipulations.  Petitioner did not stipulate to any fact." It is hardly outrageous for the hearing officer to attempt to determine what facts are being disputed by the parties; nor is it outrageous for the hearing officer to conclude that certain facts are not disputed when neither party has contested those facts for almost five months, despite a clear and unambiguous invitation to do so.

(2) In exception No.  5, Petitioner excepts

to the Hearing Officer's definition of `dismissal' as including nonrenewal.  The Commissioner, see, e.g.  Ayotte v.  Stockdale Independent School District (August 14, 1979), and the courts, see, e.g., Hix v.  Tuloso-Midway Independent School District, 489 S.W.2d 706 (Tex.  Civ.  App.  - - Corpus Christi 1972, writ ref'd n.r.e.), have often held that a nonrenewal is not a dismissal.

The general point made by Petitioner is well taken.  A dismissal is different from a nonrenewal.  The question is whether that distinction is helpful to Petitioner in this case.

Normally, a teacher being "dismissed" during the term of his or her employment is entitled to greater procedural protection than is a teacher who is allowed to complete the term of his or her employment but who is not offered a new contract of employment beyond that term.  For instance, more compelling reasons are necessary to justify a dismissal than are needed to justify a nonrenewal; reasons established by policy for nonrenewal, therefore, may not be relied on by a district to dismiss a teacher during the term of his or her employment.  However, if a district establishes a policy setting forth reasons for dismissal, a teacher is certainly on notice that he or she may be subject to the comparatively less serious action of nonrenewal for those same reasons.

Conclusions of Law
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Leon ISD Policy DNA, in effect at all times relevant to this appeal, establishes reasons for nonrenewal as required by §21.203(b) of the Texas Education Code.

2.  Petitioner's claims concerning sex discrimination and the First Amendment activities of her husband should be dismissed.

3.  Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 5th day of May, 1983.

___________________________

RAYMON L.  BYNUM
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