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DECISION OF THE COMMISSIONER
Statement of the Case
Beverly Ann Shivers, Petitioner, appeals from an action of the Liberty Independent School District, Respondent, to return Petitioner's continuing employment contract to probationary status.  Such a decision is permitted by the Tex.  Educ.  Code Ann.  §13.110 (Vernon 1972).

The appeal was heard on July 16, 1982 and July 29 and 30, 1982, before F.  Patrick Whelan, the Hearing Officer appointed by the State Commissioner of Education.  Susana I.  Aleman was subsequently appointed substitute Hearing Officer for the purpose of issuing a Proposal for Decision.

Petitioner was represented by Mr.  Truman W.  Dean, Attorney at Law, Houston, Texas.  Respondent was represented by Mr.  Richard A.  Peebles, Attorney at Law, Baytown, Texas.

On December 29, 1983, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on February 15, 1984.  A reply to the exceptions was filed by Petitioner on March 2, 1984.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent has adopted the Probationary and Continuing Contract provisions of Tex.  Educ.  Code Ann.  §13.101 - .116 (Vernon 1972).

2.  During the 1981-82 scholastic year, Petitioner was serving her fifth continuous employment year as a third grade classroom teacher at the Sam Houston Elementary School of Liberty ISD.  (Tr.  3: 157).

3.  During the 1981-82 scholastic year, George Morley was employed as principal of Sam Houston Elementary School.  (Tr.  1: 233).

4.  By letter dated March 5, 1982, Principal Morley notified Petitioner that he was recommending to Scott Gene Chance, Respondent's superintendent, that Petitioner be returned to probationary status.  The reason stated for such a change was Petitioner's "failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts through out (sic) the State of Texas." (Resp.  Ex.  2).  Respondent cites the following actions by Petitioner as having led to such a conclusion:

1.  Responding to immediate supervison (sic) with the attitude of insubordination and disrespect.

2.  Responding negatively to constructive criticism.

3.  Telling the Principal that you do not want him to discipline your students when they are sent to the office by other teachers.  You were very angry because one of your students was punished for fighting.

4.  Telling the secretary a short time later when another child was punished that you didn't care what was done with "that one."

5.  Calling Sam Houston teachers child abusers if they cooperated with the discipline plan.

6.  Meeting with the Sam Houston Instructional Improvement Committee and agreeing that if the school wide program was changed so that in-house suspension was two half days instead of one whole day you would accept it.  You then later made public statements against the very program you agreed to accept.

7.  Criticizing the school nurse for reporting a possible child abuse case to the school principal.

5.  On March 15, 1982, Superintendent Chance recommended to the Board of Trustees that the principal's recommendations on teacher contracts, including Petitioner's change to probationary status, be approved.  (Resp.  Ex.  6).

6.  During its regular meeting on March 15, 1982, the Respondent's Board of Trustees voted to accept the administration's recommendation and tendered Petitioner a probationary contract for the 1982-83 scholastic year.  (Resp.  Ex.  7).

7.  By letter dated March 24, 1982, Petitioner requested of Respondent an open hearing on the change of her contractual status.  (Resp.  Ex.  8).

8.  A hearing was held on April 12, 1982, at which time Respondent's Board of Trustees voted to reaffirm its decision to change Petitioner's contract to probationary status.  (Resp.  Ex.  12).

9.  The conflict between Principal Morley and Petitioner centered upon the Sam Houston Elementary School's discipline program, initiated by Morley in 1981.  This program, the Assertive Discipline Program, provided for all day in-house suspension of students, during which time students were excluded from classrooms and academic work.  (Tr.  1: 191-92, 223, 234, 237, 240).

10.  Petitioner and various students objected to the suspension provisions, contending that the suspension period was too long and that no student should be excluded from academic work.  (Tr.  1: 237, 255-56; 2: 140; Pet.  Ex.  6).

11.  At the August 26, 1981 in-service training session for the teachers of Sam Houston Elementary School, Principal Morley presented the Assertive Discipline Program to the faculty.  The faculty was granted the option of adopting the discipline program.  (Tr.  1: 234, 251, 2: 137, 195, 208, 214).

12.  Principal Morley testified that he advised the faculty that the discipline program utilized at Sam Houston Elementary School would be the program adopted by the faculty and implemented by the administrative committee.  (Tr.  1: 251).

13.  At the August 26, 1981 training session, Petitioner repeated the phrase "I will not do it" several times in opposition to the Assertive Discipline Program.  (Tr.  2: 136-37; 3: 009, 034-35).

14.  Petitioner's fellow teachers testified that she voiced those repeated statements in a defiant tone.  (Tr.  2: 194-95; 3: 035).

15.  Subsequently, by letter dated October 13, 1981, Petitioner filed a formal grievance with Principal Morley on the continued use of the in-house suspension in its form as an all day and no academic work disciplinary tool.  (Pet.  Ex.  12).

16.  The Instructional Improvement Committee of Sam Houston Elementary School met on October 21, 1981 to discuss the appropriateness of the in-house suspension.  Petitioner was invited by Principal Morley to attend the meeting and express her concerns on the in-house suspension or any part of the discipline plan.  (Pet.  Ex.  14).

17.  By letter dated October 27, 1981, Principal Morley informed Petitioner that the Instructional Committee had modified the in-house suspension from one whole day to two half day suspensions, so the children could attend math and reading classes.  (Pet.  Ex.  15).

18.  In the same letter dated October 27, 1981, Principal Morley told Petitioner, "I appreciate your pursuing your grievance in such a professional manner.  I would hope that all personnel would always use established professional procedures to solve disagreements." (Pet.  Ex.  15).

19.  In October 1981, the discipline program at the Sam Houston Elementary School was discussed by the Respondent's Board of Trustees at a school board meeting.  The discussion included participation by members of the board of trustees, by several teachers and staff, and by members of the public.  (Tr.  1: 257-60; 2: 071-72).

20.  Subsequent to November 1981, Principal Morley implemented a discipline program for individual students that once again extended the suspension period and included denial of the opportunity to do academic work.  This was, according to Principal Morley, an "addition" to the program and not a change subject to faculty and administrative approval.  (Tr.  1: 254).

21.  Petitioner's co-workers testified that, in their opinion, the conflict between Petitioner and Principal Morley had calmed down between November 1981 and February 1982.  (Tr.  1: 265; 2: 200; 3: 066).

22.  Principal Morley testified that between November 12, 1981 and February 16, 1982, no conflict arose between himself and Petitioner.  (Tr.  1: 263-65).

23.  On February 16, 1982, a discussion between Principal Morley and Petitioner took place.  Mr.  Morley advised Petitioner that she "did not have the best interests of the children at heart." Petitioner responded to Morley, "You are the most stupid, ignorant man I have ever worked for." (Tr.  1: 237; 3: 185-87).

24.  In February 1982, Respondent's Superintendent and Principal Morley conducted a faculty survey to evaluate and study the Assertive Discipline Program at the Sam Houston Elementary School.  (Tr.  1: 180-81).

Discussion
School districts which have adopted the provisions of Tex.  Educ.  Code Ann.  §§13.101 - .116 (Vernon 1972) may remove a teacher from a continuing contract to probationary status at the end of a school year for lawful cause as enumerated in §13.110.  The relevant portion of §13.110 states:

Any teacher employed under a continuing contract may be released at the end of any school year and his employment with the school district terminated at that time, or he may be returned to probationary contract employment for not exceeding the three succeeding school years, upon notice and hearing (if requested) as hereinafter provided, for any reason enumerated in Section 13.109 of this code or for any of the following additional reasons:

(7) for good cause as determined by the local school board, good cause being the failure of a teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout Texas.

While the evidence adduced falls short of proving that Petitioner repeatedly and continually failed to meet the accepted standards for the profession, it is apparent that Petitioner did at certain times conduct herself in a manner different from most other teachers.

Seven reasons are listed as the basis for the action which is the subject of this appeal.  (See Finding of Fact No.  4).  As for reason number seven, there is no evidence in the record that Petitioner criticized the school nurse.  At the hearing, the alleged critical statement was admitted into evidence in written form (Pet.  Ex.  20), and oral testimony regarding the event was elicited.  There is no competent testimony, nor does the statement itself establish that the school nurse was criticized.  (Tr.  2: 033-37; 3: 209).

Reason number six is that Petitioner continued to make public statements against the discipline program that she had "agreed to accept." For purposes of argument, let us assume that all of the allegations made by Principal Morley are true, to wit: (1) that Petitioner contacted other schools, other teachers, and the California author of the Assertive Discipline Program; (2) that Petitioner made statements to rally support to change this discipline program; and (3) that Petitioner made comments to the Board of Trustees at the October 1981 meeting when this discipline program was discussed.  None of the assumed facts, even if true, are facts that could support a charge of professional misconduct.

Furthermore, such public statements are protected speech.  Whereas an employee does not surrender constitutionally protected rights of freedom of expression as a condition of public employment, there are limitations on a public employee's right of expression: First, speech that is disruptive of the employee's performance or which interferes with the operations of the school may be a proper basis for discipline; and second, speech which does not involve matters of public interest may not be entitled to constitutional protection.  Pickering v.  Board of Education, 391 U.S.  563 (1968); McGill v.  Board of Education of Pekin Elementary School, 602 F.2d 774 (7th Cir.  1979).  In the instant case, Petitioner's remarks about the discipline program clearly involve a matter of public interest.  A discipline program which affects the children in a public school cannot be regarded as being a private matter.  In addition, Petitioner's speech was not disruptive of her performance as a teacher nor did it interfere with the school's operation.  Superintendent Chance testified that, although the teachers were "sensitive," neither the school nor the program "stopped." (Tr.  1: 118-19).

In addition, Mr.  Don Strickland, president of Respondent's Board of Trustees testified that at no time did he or the board request that public comment about the discipline program be curtailed or restrained in a manner to protect the government's interest or efficiency.  (Tr.  3: 154).  Strickland also testified that "anybody has the right to make whatever statement they want to." (Tr.  3: 135).  Further, when asked whether the Board would retaliate against a teacher for making public statements, he answered, "Well, I don't think I ever have.  I don't think we ever have." (Tr.  3: 135).  The charge of making public statements, rather than being unprofessional conduct, is therefore, conduct specifically recognized and allowed by Respondent's Board of Trustees.  It is true that Principal Morley criticized and advised Petitioner on February 16, 1982 that he "would no longer tolerate rude or insubordinate behavior," (Pet Ex.  16), but the record shows no evidence of unprofessional conduct after February 16, 1982.

Reason number five (5) is that Petitioner called Sam Houston Elementary teachers "child abusers" if they cooperated with the discipline program.  Principal Morley testified that Petitioner made reference to child abuse at different times, but admits that he "did not hear her directly say that." (Tr.  2: 032).  Other witnesses also testified that Petitioner likened the Assertive Discipline Program to child abuse and that certain punishments were, in her opinion, child abuse, but a careful search of the testimony from teachers Stovall, Abbey, and Griffin does not show that Petitioner called her fellow teachers child abusers.

Testimony in the record confirms that Petitioner did make the statement, or a similar one, set forth in number four (4) among the reasons given by Principal Morley to the Board of Trustees to evidence his conclusion of unprofessional conduct.  (Tr.  3: 207-08).  However, Petitioner testified that the reason she made the statement "I guess it really doesn't matter what he's going to do with this one" was "because he never tells me or explains to me what he does anyway." (Tr.  3: 207).  Furthermore, the student referred to in this alleged incident was not in Petitioner's class.  (Tr.  3: 207-08).

The third reason used to support a conclusion that Petitioner was guilty of unprofessional conduct was:

Telling the principal that you do not want him to discipline your students when they are sent to the office by other teachers.  You were very angry because one of your students was punished for fighting.

This allegation is misleading and couched in terms to magnify a minor discipline matter so as to appear to be outright rebellion on the part of a teacher.  This incident did not involve students; it involved one student.  It did not involve the teachers; it involved an aide.  The "very angry" demeanor perceived by Principal Morley was caused, according to unchallenged testimony in the record, not because one particular student was being punished, but because the two fighting students were not fairly disciplined.  (Tr.  3: 203-06).  The tenor of this charge is that it is repeated or continuous.  The testimony and evidence in the record is contrary.

The first and second reasons given as examples of unprofessional conduct are that Petitioner responded to immediate supervision with the attitude of insubordination and disrespect and that she responded negatively to constructive criticism.

Each of Petitioner's co-workers who provided testimony stated that from November 1981 until February 1982, they thought, or perceived, that the conflict between Petitioner and Principal Morley had eased.  (See Finding of Fact No.  21).  At the conclusion of the grievance process Principal Morley complimented Petitioner for pursuing her grievance in a professional manner.  (See Finding of Fact No.  18).  Apparently, therefore, the first two reasons refer to the activities commencing February 16, 1982 when Petitioner requested the names of students placed on "in-house" suspension.  At that meeting, Petitioner charged that Principal Morley was the "most stupid, ignorant man" she had ever worked for.  (See Finding of Fact No.  23).  Petitioner's statements were repeated to Superintendent Chance in a private meeting.  It is this statement that Board president, Don Strickland, repeatedly referred to as evidence that Petitioner was insubordinate, disrespectful, and that she responded negatively to constructive criticism.  He testified that "the only thing I know about it is the fact that she was in his office and the fact that she said that, `You are the stupidest man that I know.'" (Tr.  3: 120; See also Tr.  3: 102, where he states that he considers "stupid" an insubordinate comment; Tr.  3: 108, where he states that a similarly situated school district would not allow a teacher to call a supervisor "stupid"; Tr.  3: 118, where he equates "stupid" with "insubordination"; also Tr.  3: 122, 132).

As another example of insubordination, Principal Morley testified that Petitioner had criticized or questioned his ability to read information and understand it, but he could not explain why he perceived such criticism as having occurred, as shown by the following testimony:

MORLEY: And at that particular time, rather than her - - in discussing it in a professional manner, she began to make remarks concerning my ability to understand the information, that very directly implied references to my inability to read the information.

Q.  Well, what exactly did she say? You are saying she implied these things with remarks.  What did she say that made you think she was implying things?

A.  Well, if you - - when I told her that and she said, "Well, if you want - - and it was in a very abrupt tone - - Well, if you could understand the information.  And then there was another reference - - I don't remember exactly how she worded it - - and I think it is on a tape that you folks have, where she made a reference to, or maybe a little more indirect reference to my ability to read the information and understand it.

Q.  What do you mean by indirect reference?

A.  I can't remember the exact statement, but it had something to do with my ability to read.

Q.  Well, you are the principal of the school.

A.  Uh-huh.

Q.  I find - - how did she indicate to you that she thought you couldn't read?

A.  You might ask her.  I believe you have listened to the tape, sir, and you probably heard that statement yourself.

Q.  Well, I would like to know from you why you think she meant you couldn't read.

A.  Well, I - -

Q.  How did you get that impression?

A.  By the statement that was made, but I can't remember verbatim what the statement was.

(Tr.  2: 026).

Summary
Of the seven reasons given as the basis for Petitioner's change from a continuing contract to probationary status, none are sufficient to warrant the change.  The first and second reasons cite insubordination and a negative attitude.  Insubordination by a public employee is disregard or disobedience of instructions provided by authority.  Counsel for Respondent has submitted a cogent brief citing prior decisions of the Commissioner and court cases.  In each and all of the cases cited there was an instance of failure to perform or follow instructions or requests by superiors which led to discharge or nonrenewal of a teacher.  There is no failure shown in this record by Petitioner to obey any and all policies or instructions.

It should be stressed that Petitioner's conduct in calling Principal Morley "the most stupid, ignorant man" she had ever worked for cannot be condoned.  An administrator cannot be required to tolerate verbal abuse from a subordinate.  On the other hand, one instance of such misconduct can and should be handled by less drastic means than a return to probationary status.  In addition, the Commissioner should be reluctant to consider one such instance "good cause" for demotion when it appears that all of the other reasons given for the decision are minor in nature (reasons Nos.  3 and 4), unsupported by the evidence (reasons Nos.  5 and 7), or constitutionally impermissible (reason No.  6) - - especially when the action is taken against a teacher who has established a good performance record with the district over a number of years and who is, according to the the district's superintendent, an accomplished teacher.  (Tr.  1: 147-48).

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision made by the Liberty Independent School District Board of Trustees to return Petitioner to a probationary contract is not founded upon good cause as that term is defined in Tex.  Educ.  Code Ann.  §13.110(7) (Vernon 1972).

2.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ENTERED the 9th day of January, 1985.

___________________________

W.  N.  KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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