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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of  January  , 1985.

_______________________________

W. N. KIRBY, INTERIM
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DECISION OF THE COMMISSIONER
Statement of the Case

James R. Lauden, Jr., Petitioner, brings this appeal from an action of the Board of Trustees of the Corsicana Independent School District (CISD), Respondent, nonrenewing Petitioner's contract of employment.  Robert L. Howell was appointed Hearing Officer by the State Commissioner of Education for the purpose of preparing a Proposal for Decision and other documents as may be deemed necessary.

Petitioner is represented by Ms. Linda Farin, Attorney at Law, Austin, Texas.  Respondent is represented by Mr. Earl Luna, Attorney at Law, Dallas, Texas.

On September 6, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Exceptions to the Proposal were filed by Petitioner on October 2, 1984.  Respondent's Reply to the Exceptions was filed on October 16, 1984.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was first employed by Respondent in the fall of 1969 and has remained in that capacity for fifteen consecutive years.  At all times relevant to this appeal, Petitioner was serving under the terms of a written contract for a term encompassing the 1983-84 school year.  (Tr. 172; Resp. Ex. 5).

2. By letter dated March 27, 1984, Petitioner was advised of the proposed nonrenewal of his employment contract.  The letter cited the following reasons in support of the proposed action:

(1) Reduction of personnel through loss of enrollment.

(2) Deficiencies pointed out in evaluation.

(3) Inefficiency in the performance of required assigned duties.

(Resp. Ex. 6).

3. On April 16, 1984, a hearing was conducted before Respondent's Board of Trustees regarding the proposed nonrenewal of Petitioner's employment contract.  The hearing concluded in an action by majority vote not to renew Petitioner's contract for the 1984-85 school year.  An examination of the transcript of that proceeding reflects that the following evidence and matters were adduced at the hearing before Respondent's Board of Trustees for its consideration:

During the 1983-84 school year, Respondent's distributive education program (DE program) consisted of two units taught by Petitioner and one other instructor.  Petitioner's unit had an enrollment of approximately eighteen (18) students and the enrollment of the other unit was twenty-seven (27) students.  Twenty students per unit is the minimum number for qualifying the program for allocation of state funding.  (Tr. 101-107).  Although it is not possible to predict the exact enrollment in the DE program for the 1984-85 school year, enrollment has declined in recent years and Respondent's administration was of the opinion that one unit would adequately serve the program for the forthcoming year.  (Tr. 19, 57, 110-11).  Accordingly, Respondent's administration was of the opinion that the DE program should be reduced by one instructional unit.  Moreoever, it was recommended that Petitioner be the object of the reduction since, in the administration's opinion, Petitioner was the weaker of the two instructors.  (Tr. 34).

A written performance evaluation of Petitioner was placed into evidence.  The evaluator was Mr. Paul Slaughter, CISD vocational administrator and Petitioner's immediate superior.  Therein, Petitioner was evaluated as unsatisfactory in the following areas:

(2) Uses a variety of teaching methods and techniques.

(4) Effectively creates student interest in subject area.

Slaughter concluded the evaluation with the recommendation that Petitioner not be renewed for the following reasons:

(1) It is necessary to cut out one unit of D.E. and the two teachers must be evaluated.  I feel Roland is the weaker of the two teachers.

(2) He fails to participate in D.E.C.A. activities which are very vital to D.E.

(3) He does not visit training stations to consult with those who handle personnell [sic].

(4) He does very little instruction in class.  A class cannot be taught setting [sic] at a desk behind the class.

(5) Roland does not teach the proper materials required by the State.

(6) Roland has been asked several times to make changes - but has not.

(Resp. Ex. 10).

Slaughter testified that he had never visited Petitioner's classroom for the purpose of observing and evaluating Petitioner's performance.  Indeed, the record reflects only one instance when Slaughter entered Petitioner's classroom.  On that occasion, Slaughter briefly leaned through Petitioner's doorway to pass Petitioner a document.  Slaughter advised that his evaluation of Petitioner's classroom performance was accomplished as he would pass by Petitioner's closed classroom door at a frequency of once or twice daily.  At those times, Slaughter would often glance through a four inch-wide glass panel in Petitioner's door.  Slaughter advised that he glanced only in passing on these occasions and did not pause at Petitioner's door for any extended observations.  (Tr. 69-70, 179).

Written statements from owners or managers of establishments employing Petitioner's students were received into evidence over the objections of Petitioner's representative that such were hearsay.  The statements were introduced to support Respondent's contention that Petitioner had neglected to accomplish the required periodic training visits to his students' employers.  (Resp. Ex. 13, 14, 15; Tr. 211-16).

Also placed into evidence was a letter to Respondent's superintendent from Mr. Emmett Eary, occupational education specialist, marketing and distributive education, Texas Education Agency.  The letter was written as a follow-up to a technical assistance visit by Eary to Respondent's D.E. program.  In the letter, Eary made the following observations regarding Petitioner:

(3) A review of the students' folders indicated Mr. Lauden's students have not been doing any recommended individual study assignments this year.  Hopefully, he can devote some time to assigning individual study that allows students to gain technical related information about their specific training.

(4) While Mr. Lauden has organized a local D.E.C.A. chapter and submitted a membership roster, students from his chapter have not participated in any of the Agency sponsored leadership development activities.  Hopefully, he will devote some time to encouraging youth leadership development at the local level and beyond.

(See Resp. Ex. 9).

On cross-examination, Petitioner's testimony indicated that there were some work stations where Petitioner had failed to counsel with employers or supervisors at proper intervals.  (Tr. 213-17).

Petitioner's Motion for Hearing

On July 19, 1984, Petitioner filed his motion for hearing moving that the State Commissioner of Education should hear this appeal de novo.  In support thereof, Petitioner cites Tex. Rev. Civ. Stat. Ann. art. 6252-13a, §§13(a), 13(d), and 14(p) (Vernon Supp. 1983).  Pursuant to the TCNA, however, the Commissioner is limited to reviewing the evidence on which the local board made its decision.  McLean v. Quanah ISD, No. 178-R1a-782, p. 15 (Decision of the Commissioner, May, 1984).

In the alternative, Petitioner also moves that a hearing be convened to take additional evidence pursuant to the provisions of 19 Tex. Admin Code 157.64(d) (McGraw-Hill 1983).  As Petitioner has failed to identify or describe in detail any evidence sought to be adduced and has failed to allege any facts in support of Petitioner's conclusion that there was good cause for failing to adduce such evidence before Respondent's Board of Trustees, this request should also be denied.

Discussion

This appeal presents two central issues.  First, it must be determined if there is substantial evidence in support of Respondent's decision to reduce its staff.  If it is determined that there was substantial evidence in support of reduction in force, the propriety of Respondent's choice of Petitioner as the person to be reduced must be examined.

The evidence in support of Respondent's decision to reduce its D.E. program is scanty.  Respondent's superintendent testified that enrollment in the D.E. program was decreasing and that a reduction in staff to one instructor was warranted.  Slaughter testified that the program had experienced "enrollment problems" and that the reduction was needed.  (Tr. 19, 57).  Although such evidence is hardly overwhelming, it is, nevertheless, substantial, especially in light of the fact that Petitioner made practically no challenge to these contentions.  Petitioner quite correctly notes that Respondent presented no figures in support of its claim of decreasing enrollment and contends that the absence of such evidence represents fatal error.  This argument is without merit.  If the testimony of Respondent's administrators that enrollment was declining is to be rebutted with enrollment figures to the contrary, it is Petitioner's burden to come forward with such rebuttal evidence.  Aside from the fact that such figures are matters of public record and easily accessible to Petitioner's discovery, Petitioner's continued employment as an instructor for the previous fifteen consecutive years would most surely have given him personal knowledge of the program's enrollment history.  Petitioner's failure to avail himself of such public records or to testify from personal knowledge should not be charged to Respondent.  Thus, the record reflects unrebutted evidence of a decline in enrollment within the D.E. program and an accompanying need for reduction in force.

It having been determined that substantial evidence exists in support of a reduction in force, attention must be focused on the propriety of Respondent's choice for reduction.  Generally, where a school district has justified the reduction in force with substantial evidence, the choice of the individual chosen should not be disturbed as long as the district had a reasonable basis for the selection and the choice was not made for any impermissible reason - - e.g., because of race, age, sex, etc. Joseph R. Palmer v. Burkeville ISD, No. 120-R1-683 (Decision of the Commissioner, March 6, 1984).  As Petitioner has not alleged impermissible motivation, the issue narrows to the reasonableness of the selection of Petitioner.  Respondent's stated basis for reducing Petitioner is that Petitioner is the weaker of the two teachers in the D.E. program as indicated by deficiencies cited in Petitioner's performance evaluation.  Respondent seeks to support the cited deficiencies with the testimony of Slaughter and the afore-mentioned documentary evidence.

Petitioner's harsh criticism of Slaughter's evaluation and his attendant testimony relating to the deficiencies cited therein is well taken.  Having reviewed Slaughter's testimony of the conditions under which he observed Petitioner's classroom performance, it cannot be concluded that such a frivolous exercise constitutes a meaningful performance evaluation.  Although Slaughter's assessment of Petitioner may technically suffice as an "evaluation" within the meaning of Tex. Educ. Code Ann. §§21.202 and 21.204 (Vernon Supp. 1983), the manner in which it was conducted dictates that it be assigned no credibility or weight whatsoever for the purpose of resolving this dispute.  The same must be said for Slaughter's testimony regarding the performance of Petitioner's duties.

Respondent's Exhibits 13, 14, and 15 must, likewise, be exempted from consideration.  These documents, purporting to be the statements of persons who were not present at Petitioner's hearing, are clearly hearsay and cannot be properly considered for evidentiary purposes over Petitioner's timely objection.  Although Respondent's Exhibit 9, the letter from Eary, is also hearsay, no objection to its admission and consideration was interposed by Petitioner.  Thus, if evidence is to be found in support of Petitioner's cited deficiencies, it must come from Eary's letter, Petitioner's testimony on cross-examination, or other competent evidence.

The record indicates that none of Petitioner's students had participated in state level D.E.C.A. activities during the past two years.  (Tr. 226).  While this lack of participation is not conclusive of Petitioner's efforts in that area, it is, nevertheless, some indication that Petitioner's students were not being motivated to participate.  This evidence could have easily been rebutted by Petitioner by a detailed explanation of his efforts in this area.  Even more conclusive, Petitioner could have presented one or more of his students to testify as to Petitioner's efforts.  The fact remains that, in rebuttal, Petitioner offered only the general statement that he had tried and that the program is voluntary on the part of the students.  Petitioner's failure to offer any explicit evidence could reasonably justify Respondent's Board of Trustees' conclusion that Petitioner had no explanation for his students' poor participation and that he had failed to properly encourage the program.

Even though Respondent's Exhibits 13, 14, and 15 are not competent evidence, Petitioner's testimony on cross examination reveals some evidence that Petitioner had not diligently conducted work station inspections.  Indeed, Petitioner's responses to cross-examination were evasive and indicate that evidence presented previously by Petitioner regarding inspection visits was misleading.  (Tr. 213-17).

Eary's letter contained evidence that his inspection of Petitioner's students' folders reflected that Petitioner was not assigning the required individualized projects.  Although Petitioner denied that such was the case and testified that Eary had not inspected students' folders (Tr. 194), Respondent's Board of Trustees had authority to determine which evidence was the more credible.

In summary, Respondent's presentation against Petitioner was scanty, poorly presented, and contained very little evidence in support of Respondent's allegations.  Respondent's presentation amounted to little more than a prima facia case and could have been overcome by Petitioner with any kind of energetic rebuttal.  Fortunately for Respondent, Petitioner's presentation on rebuttal had even less substance than Respondent's case in chief.  Although there is very little evidence in support of Petitioner's nonrenewal, little evidence is required to sustain Respondent's burden.  A recent statement of the substantial evidence is set forth in General Telephone Co. v. Public Utility Commission, etc., 628 S.W.2d 832 (Tex. Civ. App. - - Austin 1982, writ ref'd n.r.e.):

Substantial evidence need not be much evidence, and although `substantial' means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.

The Evidence reflected in the record of appeal meets this test.

In Petitioner's Petition for Review, Petitioner correctly notes that a third of the cited reasons for nonrenewal contained in the notice letter of March 27, 1984, is not included in Respondent's policies as a valid reason for nonrenewal.  (Resp. Ex. 2).  Petitioner alleges that such is a violation of the provisions of Tex. Educ. Code Ann. §§21.203(b) and 21.204(c).  Regardless of the merit of this particular argument, the outcome of this appeal would remain unchanged as it is determined that substantial evidence does exist in support of the other reasons cited in support of nonrenewal.  Respondent is not charged with the burden of proving each and every cited reason in support of nonrenewal.

Exceptions to the Proposal

In his third exception to the Hearing Officer's Proposal for Decision, Petitioner asserts the following:

The Hearing Officer noted that Petitioner did not produce his students to testify as to his efforts.  It is important to consider the fact that, except in exceptional circumstances, the Texas State Teachers Association has a policy of not using students in what may be divisive and upsetting hearings.  It should be duly noted that this proposed decision, if accepted, will encourage a change in that policy.
Suffice it to state that a school district's nonrenewal decision may not be disturbed by the Commissioner where the local board of trustees has done nothing wrong.  In the absence of any evidence that the board prevented the teacher from presenting certain evidence, its decision may not be overturned on the basis of speculation about what evidence would have been in the local record but for the teacher's voluntary decision not to present such evidence.

In his fourth exception to the Proposal, Petitioner complains about the failure of the Board of Trustees to take official action on the superintendent's initial recommendation to the Board to nonrenew Petitioner's employment.  Petitioner contends that, because no action was taken by the Board, the March 27, 1984 notice to Petitioner was illegally issued and, therefore, void.  This contention was rejected in Amaro v. New Braunfels ISD, No. 126-R1a-682, pp. 4-5 (Decision of the Commissioner, Sept. 1983), where it was held that a board of trustees need not affirmatively act on an administrative recommendation to nonrenew a teacher prior to giving notice of the proposed nonrenewal.

In his fifth exception, Petitioner complains that the Board did not consider his evaluations, in violation of §§21.202 and 21.204 of the TCNA and District Policy DOAD.  The evidence in the record is to the effect that the Board, at the time the superintendent made his recommendation, considered the evaluation instruments as summarized by the superintendent.  (Tr. 34).  In addition, the written evaluation of Petitioner was placed into evidence at the hearing.  The statute was substantially complied with.  The Board's error, if any, in not personally examining the written evaluation instruments at the time the nonrenewal recommendation was made, did not, under these circumstances, prejudice Petitioner to such an extent as to constitute reversible error.

In his sixth exception, Petitioner complains that he was not advised of alleged deficiencies and warned of possible consequences.  This point need not be addressed, inasmuch as the nonrenewal was valid on the basis of the reduction in force.  No holding is made concerning the sufficiency of the evidence to support Petitioner's nonrenewal on the basis of any alleged deficiencies.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The action by Respondent's Board of Trustees to nonrenew Petitioner's term contract of employment because of a reduction in force was supported by substantial evidence.

2. The nonrenewal of Petitioner's term contract of employment was not arbitrary, capricious, or in violation of law.

3. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  21st  day of  November  , 1984.

_______________________________

W. N. KIRBY, INTERIM

COMMISSIONER OF EDUCATION
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