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DECISION OF THE COMMISSIONER
Statement of the Case
Emma L.  Burns, Petitioner, appeals the decision of the Board of Trustees of Grapeland Independent School District, Respondent, to not place Petitioner on level two of the career ladder for the 1984-85 school year.  A Hearing on the merits was conducted on July 28, 1986, before Cynthia D.  Swartz, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Helen Brattin, Attorney at Law, Houston, Texas.  Respondent is not represented by counsel.

On August 19, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on September 16, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed by Grapeland Independent School District as a remedial math and reading teacher for the 1984-85 school year.  Petitioner has taught in Grapeland Independent School District for 32 years.  (Tr.  p.  84).

2.  Petitioner has a Master's Degree in Elementary Education.  (Tr.  p.  86).

3.  Petitioner applied for placement on level two of the career ladder for the 1984-85 school year and was subsequently denied placement by the Career Ladder Committee.  (Tr.  p.  88).

4.  In making its decision to not place Petitioner on the career ladder, the Career Ladder Committee utilized Petitioner's 1983-84 evaluation.  This evaluation was neither seen nor signed by Petitioner, which is contrary to school policy.  (Tr.  61, 90-91; Pet.  Ex.  1).

5.  Petitioner appealed the Career Ladder Committee's decision to the Board of Trustees which conducted a hearing on November 12, 1985, regarding Petitioner's appeal.  Due to the defective nature of Petitioner's 1983-84 evaluation, the Board substituted Petitioner's 1984-85 evaluation for the 1983-84 evaluation at this hearing pursuant to 19 Tex.  Admin Code §149.71(c)(1)(F).  After reviewing Petitioner's 1984-85 evaluation, the Board decided the following:

The board decided that the Career Ladder Committee was neither arbitrary nor capricious in their selection process and acted in good faith in the determination of the Grapeland ISD teachers to be placed on the Career Ladder, Level II.  The appeal by Emma Lee Burns in regard to the decision of the Career Ladder Committee was therefore denied.

(Resp.  Ex.  1; Tr.  pp 4, 5-7).

6.  Respondent's career ladder criteria for the 1983-84 school year with respect to evaluations provides that the "Evaluation form for the 1983-84 year shows the teacher is exceeding expectations." (Pet.  Ex.  7).

7.  To determine whether Petitioner exceeded expectations based upon her 1984-85 evaluation, the Board totaled the points received in each category (i.e., 1 - unsatisfactory; 2 - below expectations; 3 - satisfactory; 4 - exceeding expectations; and 5 - clearly outstanding) and averaged them together.  Using an average of 4.0 as exceeding expectations, the Board found that Petitioner's 1984-85 evaluation point average did not exceed expectations.  (Tr.  p.  49-52, 57-58).

8.  For the 1984-85 school year, the Respondent implemented a campus average with regard to the evaluation forms and, as career ladder criteria, provided that, in order to make level two, a teacher's evaluation form had to be above the average for the campus on which the teacher was assigned.  (Tr.  53-54).

9.  For the 1985-86 school year, Petitioner's 1984-85 evaluation point average was above the average of the campus on which the Petitioner was assigned.  Petitioner was placed on level two of the career ladder for the 1985-86 school year.  (Tr.  57-58).

Discussion
Petitioner asserts that the Board wrongfully denied Petitioner placement on level two of the career ladder for the 1984-85 school year.  According to Petitioner, the 1984-85 evaluation evidenced that she exceeded expectations as that term is defined in Tex.  Educ.  Code §13.304.  Petitioner further urges that Petitioner's placement on level two for the 1985-86 school year, which was based on the same evaluation used in the 1984-85 school year, is indicative that the Board's action in denying Petitioner placement for the 1984-85 school year was arbitrary and capricious.

As previously mentioned, the Board substituted the Petitioner's 1984-85 evaluation for her defective 1983-84 evaluation pursuant to 19 Tex.  Admin Code §149.71(c)(1)(F).  This provision provides the following:

F. A local district may use a 1984-1985 school year performance evaluation as a criterion for placing a teacher on level two of the career ladder in 1984-1985 if one or more of the following conditions exist:

(i) no performance evaluation was completed for the teacher by that district in 1983-1984;

(ii) a performance evaluation for the teacher for 1983-1984 was destroyed or otherwise removed from the district by former employees; or

(iii) a performance evaluation instrument used in 1983-1984 provided no category of performance above "satisfactory" or the equivalent, and the individuals responsible for appraisals in 1983-1984 are no longer reasonably available to the district as a resource.

Since it is undisputed that Petitioner had not signed nor seen the 1983-84 evaluation, it was proper for the Respondent to use the 1984-85 evaluation under §149.71(c)(1)(F)(i).

Having determined that the Respondent was entitled to substitute the 1984-85 evaluation in deciding Petitioner's 1984-85 school year career ladder placement, the next question to be decided is whether the Respondent acted wrongfully in not placing Petitioner on level two of the career ladder for the 1984-85 school year based upon the 1984-85 evaluation when said evaluation was sufficient to place Petitioner on level two of the career ladder for the 1985-86 school year.

In the 1984-85 school year, Respondent used Petitioner's 1984-85 evaluation because it did not have a valid 1983-84 evaluation.  However, the 1983-84 evaluation differed from the 1984-85 evaluation in that the 1983-84 evaluation only had an overall teacher rating: Inadequate, Fair, Satisfactory, Strong, and Outstanding (Pet.  Ex.  10), whereas the 1984-85 evaluation contained twenty categories which were rated individually as 1 - unsatisfactory, 2 - below expectations, 3 - satisfactory, 4 - exceeding expectations, and 5 - clearly outstanding.  (Pet.  Ex.  13).

To accommodate for the differences in the evaluations, the district totaled the points given in each category and then calculated her overall point average.  Using four (4) and above as the average which constituted exceeding expectations, Petitioner's point average on the 1984-85 evaluation was below four (4).  Consequently, the Board determined not to place Petitioner on level two of the career ladder for the 1984-85 school year.

The scoring method used to score Petitioner's 1984-85 evaluation for the 1984-85 school year parallels 19 Tex.  Admin.  Code §149.44(5).  This provision provides the following:

(5) Scoring of the teacher's performance is done in accordance with Texas Education Code, §13.304 and is based on the summary domain credits issued each appraisal period by the teacher's supervisor and the other appraiser(s).  The State Board of Education shall establish the standards for conversion of summary domain credits to domain performance scores of:

(A) unsatisfactory - score of 1.0 to 1.9;

(B) below expectation - score of 2.0 to 2.9;

(C) satisfactory - score of 3.0 to 3.9;

(D) exceeding expectation - score of 4.0 to 4.9;

(E) clearly outstanding - score of 5.0.

Accordingly, Respondent's scoring method was reasonable and in compliance with §13.304.  Consequently, Respondent's decision to deny Petitioner placement on level two of the career ladder for the 1984-85 school year was not arbitrary and capricious or in bad faith.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent acted in accordance with 19 Tex.  Admin.  Code §149.72(c)(1)(F)(i) when it used Petitioner's 1984-85 evaluation for career ladder purposes in the 1984-85 school year.

2.  Respondent's scoring method of Petitioner's 1984-85 evaluation, which parallels 19 Tex.  Admin.  Code §149.44(5), was a reasonable method to determine whether Petitioner exceeded expectations in her 1984-85 evaluation for the 1984-85 school year.

3.  Respondent did not act arbitrarily and capriciously or in bad faith in not placing Petitioner on level two of the 1984-85 school year, based on her 1984-85 evaluation.

4.  Petitioner's appeal should be DENIED.

Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 13th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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