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Statement of the Case

Michael Barron, Petitioner, brings this appeal from a decision of the Alief Independent School District (AISD), Respondent, reducing his teaching status from a continuing contract to a probationary contract pursuant to Tex. Educ. Code Ann. §13.110(1) (Vernon 1972).  The local Board of Trustees held a hearing on April 30, 1984.  On appeal, a hearing was conducted on January 24, 1985 and February 14, 1985 before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at the hearing by Dean A. Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Jeff Rogers, Attorney at Law, Houston, Texas.

On January 20, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on February 10, 1986.  Petitioner filed its Response to Exceptions on February 17, 1986.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent, AISD, has adopted the probationary and continuing contract provisions of Tex. Educ. Code Ann. §§13.101 - .116 (Vernon 1972).

2. It is undisputed that Petitioner was employed under a continuing contract prior to April 30, 1984 when the Board voted to give him a probationary contract for the 1984-85 school year.

3. Petitioner has been teaching since 1972, and was hired by AISD in the summer of 1978.  (I Tr. 10).  Respondent put Petitioner on continuing contract after his March 1981 evaluation.  (I Tr. 49-50).  Petitioner taught at Respondent's Hastings High School.

4. Respondent's administrators evaluated Petitioner on December 1, 1978, March 6, 1979, March 5, 1980, April 14, 1982, and February 28, 1984.  All but one of the evaluations included some note of concern about Petitioner's high expectations for his students, level of difficulty, or grading procedure.  The April 14, 1982 evaluation makes no mention of these problems.  (Pet. Ex. 7).

5. Petitioner's classes have been relatively small when compared to the classes of the other chemistry teachers at Hastings.  (I Tr. 72-74).

6. Respondent has always allowed students to drop Petitioner's class, and, in at least one semester, allowed students some choice as to which chemistry teacher they would take.  (I Tr. 174-75).

7. Beginning in 1982, Petitioner used a computerized "total points" grading system and (until required to do otherwise by H.B. 72) curved the grades to ensure an appropriate distribution of final grades.  (I Tr. 95-96, 106-10).  Petitioner distributed an explanation of his grading system at the beginning of each semester and gave out computer-generated progress reports every three weeks to his students.  (I Tr. 38-40).

8. Petitioner made numerous changes in his grading system in response to the administration's criticisms.  None of these changes satisfied Respondent's administration, but Respondent never directed nor even suggested that Petitioner use any particular system.  (II Tr. 13-14, 18-19, 46-54).

9. At least two of Petitioner's former students felt that Petitioner was simply more demanding than the school's other chemistry teacher.  These students were not intimidated or traumatized by Petitioner.  They understood Petitioner's grading system.  (I Tr. 123-41).

10. In 1984, Petitioner was selected as one of 50 outstanding chemistry teachers in the nation by the Woodrow Wilson National Fellowship Foundation.  The selection was based in part on the recommendation of Michelle Davis, the district's curriculum coordinator who shortly thereafter supported Respondent's recommendation to return Petitioner to probationary contract.  (I Tr. 14-15).

11. Petitioner is a member of a number of state and national professional organizations and has served as chairman of the Metropolitan Houston Area Chemistry Teacher's Association.  (I Tr. 13-14).  Petitioner has also been nominated for an award as an outstanding chemistry teacher in the Houston area.  (I Tr. 143).

12. Petitioner was instrumental in writing the chemistry curriculum used by Respondent.  (I Tr. 33-34).

13. It is undisputed that Petitioner's students did exceptionally well on standardized chemistry tests in science competitions.

14. Respondent notified Petitioner by letter dated March 27, 1984 that the Board had received a recommendation that Petitioner's continuing contract be changed to a probationary contract.  The letter cited Tex. Educ. Code Ann. §13.110 (Vernon 1972) and gave as the reason for the recommendation "a lack of efficiency and competency in the performance of duties." (Pet. Ex. 1).

Discussion

Respondent stresses that Petitioner is not being fired but is "merely being returned from a continuing to a probationary contract." (Respondent's Post-Hearing Memorandum, P. 1).  Respondent's emphasis is misplaced, however, because the standard of review in cases involving the return of a continuing contract teacher to probationary status is the same as that employed in cases involving the release of a continuing contract teacher at the end of the school year.  Tyler v. Galveston ISD, No. 132-R1b-783, p. 12 (Comm'r Educ., November 1984).  Although a return to probationary contract with no change in compensation may appear to be less significant than an outright termination, this appearance is deceptive.  A teacher who is returned to probationary status may be released at the end of the contract period with no right to appeal that decision to the Commissioner of Education.  Tex. Educ. Code Ann. §13.104 (Vernon 1972).

Respondent seeks before the Commissioner to show that Petitioner should be returned to probationary status based on his inefficiency and incompetency in the performance of duties, and repeated failure to comply with official directives and established school board policy.  The notice of recommendation of return to probationary status, however, mentions only "lack of efficiency and competency in the performance of duties." (See Findings of Fact No. 14).  Therefore, only evidence supporting inefficiency and incompetency can be used to justify return to probationary status on this appeal.

Respondent has not made any showing of incompetence on the part of Petitioner.  Respondent's arguments focus on Petitioner's alleged inefficiency.  To support this allegation, Respondent points to the small size of Petitioner's classes.  (See Findings of Fact No. 5).  Respondent is correct when it states that it has a right to expect every teacher to teach a reasonable number of students of all levels of intelligence.  Nevertheless, the mere fact that Petitioner's classes were small is not, by itself, proof that Petitioner was inefficient.  Whether or not Petitioner's small classes were a reflection of inefficiency on his part depends upon the reasons for the small classes.  If Petitioner's classes were small not because of any fault of Petitioner, but because Respondent allowed students to choose an easier teacher, then the small classes were not a result of any inefficiency on the part of Petitioner.  On the other hand, the small classes could be a reflection of inefficiency on the part of Petitioner if, as Respondent contends, Petitioner's classes were small because he was scaring off all but the brightest students by using a confusing grading system, presenting an overwhelming amount of material, and traumatizing students in the classroom.  However, Respondent failed to prove this allegation.

Furthermore, Respondent had the three years of Petitioner's initial probationary period to assess his teaching abilities.  On all the evaluations during this period, the administration noted problems with Petitioner's high expectations for his students and with confusion over his grading system.  Petitioner's March 12, 1981 evaluation carried a note that his grading system was still confusing and the question, "Is the level of difficulty too high?" (Findings of Fact No. 4; Pet. Ex. 1).  Thus Respondent knew that, after three years of probationary status, Petitioner had not been able on his own to satisfy Respondent's concerns about his grading and level of difficulty.  Despite this knowledge, Respondent put Petitioner on continuing contract.

A district's decision to put a teacher on continuing contract is recognition by the district that the teacher is a good teacher whose presence is of great value to the district.  The decision is also a commitment to the teacher that the district will not lightly sever the employment relationship.  Tyler v. Galveston ISD, No. 132-R1b-783, pp. 18-19 (Comm'r Educ., November 1984).  A district cannot terminate a continuing contract teacher, even at the end of the school year, for any reason except those set forth in Tex. Educ. Code Ann. §§13.109 - .110.  When, as in this case, a district knows a teacher has a particular problem and still gives the teacher a continuing contract, rather than terminating the teacher's employment or requiring the teacher to remain on probation for a fourth year, the district is also making a commitment to the teacher to put forth an extra effort to help the teacher solve that particular problem before the district returns the teacher to probationary status or terminates him because of that same problem.  Respondent could have easily resolved its concerns about Petitioner by simply directing him to use a particular grading system and to change his teaching in particular ways.  If Petitioner had refused to follow such directives, Respondent could have returned him to probationary status or terminated him for "repeated failure to comply with official directives" as provided in §§13.109 - .110.

In conclusion, when Petitioner was on probationary contract, Respondent expressed certain concerns about Petitioner.  Respondent did not find these concerns an obstacle to recognizing Petitioner as a valuable teacher by giving him a continuing contract.  Respondent cannot now raise those same concerns, without more, to justify returning Petitioner to probationary status.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The decision of Respondent's Board of Trustees to reduce Petitioner's employment to probationary status was not based on good cause pursuant to Tex. Educ. Code Ann. §13.110(1) (Vernon 1972).

2. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED, that Petitioner be reinstated to continuing contract status and that the decision to return him to probationary status be treated in all respects as void.

SIGNED AND ENTERED this  27th  day of  August  , 1986.
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