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STATEMENT OF THE CASE

Petitioner Susan R. M. by her next friend Charles L. M. brought this appeal pursuant to the Education of the Handicapped Act, 20 U.S.C. § 1400, et seq., seeking residential placement.

Petitioner's request for a hearing was filed with this Hearing Officer on July 16, 1984.  By agreement of the parties, the hearing was held on Thursday, October 4, 1984, in the offices of the Northeast Independent School District in San Antonio, Texas.

Petitioner Charles L. M. appeared pro se. Respondent was represented by Emerson Banack, Jr., with the firm of Foster, Lewis, Langley, Gardner and Banack in San Antonio.

The transcript of the hearing was to be delivered to the parties and the Hearing Officer by October 18, 1984, but was delivered many days late.  Initially, the parties were permitted to file proposed findings of fact and conclusions of law on or before October 25, 1984.  Because of the delay in the receipt of the transcript, the parties were allowed until November 2, 1984, to file their proposals.

Petitioner filed a letter with his comments on the hearing with the Hearing Officer on October 10, 1984.  On November 1, 1984, Petitioner filed proposed corrections in the transcript.  By letter received on November 5, 1984, Petitioner objected to an extension of time to file proposed findings of fact and conclusions of law, and, if such an extension were granted, requested an additional ten days to file a rebuttal brief.  Petitioner was permitted an extension until November 19, 1984, to file any additional documents.  Respondent filed proposed findings and conclusions on November 2, 1984.  Petitioner filed objections to Respondent's proposals on November 7, 1984.

The date for issuance of this decision was determined to be November 26, 1984.

Based upon the evidence, the Hearing Officer makes the following findings of fact and conclusions of law:

Findings of Fact

1. Petitioner Susan R. M. is a female born August 18, 1969.  (Respondent's Exhibit 1)

2. Petitioner Susan R. M. brought this appeal through her father, Charles L. M. (Transcript [hereinafter T.] p. 5)

3. Respondent Northeast Independent School District (Northeast ISD) is a political subdivision of the State of Texas and is a legally constituted independent school district.

4. Susan R. M. has been attending school at the Respondent Northeast ISD beginning with early childhood programs prior to her first grade year.  (T. 69)

5. Susan has had a history of behavior problems and has received special education services from the Respondent.  (Respondent's Exhibits 1 and 4)

6. An on-site special education inspection team from the Texas Education Agency reviewed Susan's educational records pursuant to Mr. M's request in June of 1983.  The team recommended independent testing of Susan.  (T. 67)

7. Susan was tested at the Phoenix Counseling Center in August of 1983.  (T. p. 67)

8. An Admission, Review, and Dismissal (ARD) committee for Susan met on September 14, 1983, and considered the results of the testing at the Phoenix Counseling Center.  (Respondent's Exhibit 4)

9. The testing at the Phoenix Counseling Center indicated that Susan suffers from an "adjustment disorder with atypical features" and/or "schizotypal (sic) personality disorder." The committee placed Susan at Lee High School (where she was currently enrolled) but suggested that later placement at Center School might be necessary.  (Respondent's Exhibit 4 and T. p. 69)

10. Center School is a highly structured school for emotionally disturbed young persons operated by Respondent Northeast Independent School District.  All instructors at the school are certified by the Texas Education Agency for teaching emotionally disturbed students.  The school's enrollment currently is around 80-90 students and there are 19 teachers at the school.  (T. p. 35)

11. On May 31, 1984, another ARD committee meeting was held for Susan.  The committee classified Susan as emotionally disturbed, placed her at Center School, and developed an individualized educational program (IEP) for Susan.  (Respondent's Exhibit 1)

12. Mr. M. disagreed with the committee's findings and placement, desiring a residential placement.  (Respondent's Exhibit 1)

13. Petitioner called two psychiatrists as witnesses and both testified that Susan would benefit from residential placement.  (T. pp. 11 and 31)

14. Susan also has mild learning disabilities which were addressed by both psychiatrists and Respondent Northeast ISD in the IEPs developed for Susan (Respondent's Exhibits 1 and 4 and T. pp. 8 and 23)

15. Mr. M. testified that Susan has been conditionally accepted as a patient at the Brown School Psychiatric Hospital in San Marcos, Texas, and that Susan has refused to commit herself voluntarily at the San Antonio State Hospital and the Villa Rosa Annex of the Santa Rosa Medical Center in San Antonio.  (T. 71-72 and 75-76)

16. Mr. M. cannot afford the expense of placing Susan at the Brown School himself.  (T. p. 75)

17. Susan has lived in temporary situations outside the home on a number of occasions with placement in foster homes and juvenile facilities known as Teen House and The Bridge.  (T. pp. 18-21)

18. Susan's mother, now deceased, had a history of mental disorders and was hospitalized on a number of occasions.  (T. p. 23)

19. The testimony showed that Susan likes attending Center School and is opposed to residential placement.  (T. p. 14)

20. Susan's behavior generally improves when she lives away from her home and her father.  (T. p. 30)

21. When Susan first enrolled at Center School, she made no eye contact with the personnel at the school and seemed disorganized and disoriented.  (T. p. 36)

22. Currently, Susan now makes good eye contact with personnel at the school, is receiving academic credit, and is making progress in her education, her social skills, her appearance, and her self esteem.  (T. pp. 37-39)

23. Susan can attend Center School through the age of 21.  (T. p. 46)

Conclusions of Law

1. Susan R. M. is a handicapped person and is emotionally disturbed as defined at 19 Texas Admin. Code § 89.211.

2. Susan is entitled to a free appropriate individualized educational program under the provisions of 19 Tex. Admin. Code § 89.201, et seq., and 20 U.S.C. § 1400, et seq.
3. Susan is eligible as a handicapped student for an appropriate educational program under the provisions of 19 Tex. Admin. Code § 89.277 and 20 U.S.C. § 1412.

4. The Admission, Review and Dismissal Committees which met concerning Susan on September 14, 1983, and May 31, 1984, were duly constituted pursuant to 19 Tex. Admin. Code §89.214 and properly formulated individualized educational programs at each meeting.

5. The Education of the Handicapped Act requires that handicapped children be educated with non-handicapped children to the maximum extent appropriate in the least restrictive environment.  20 U.S.C. § 1412(5) and 34 C.F.R. 300.550b.

6. The issue to be determined by this Hearing Officer is not where Susan's needs can best be met but rather whether Respondent's proposed placement will provide Susan with an appropriate educational program.  Board of Education of the Hendrick Hudson School District v. Rowley, ____ U.S. ____, 102 S. Ct. 3034 (1982).

7. Respondent's educational placement is designed to meet Susan's needs in the least restrictive environment within the continuum of educational placements provided under 20 U.S.C. § 1400, et seq., and the regulations implementing that statute.

8. Susan's handicapping condition at this time is not so severe that residential placement is required.  J. v. Pearland Independent School District, 520 F. Supp. 869 (S.D. Tex. 1981)

ORDER

After due consideration of the record, the foregoing findings of fact and conclusions of law, the Hearing Officer ORDERS that the relief sought by Petitioner should be DENIED.

Signed this  26th  day of November, 1984.

_______________________________

Lucius D. Bunton

Impartial Hearing Officer
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