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The Appeal
Lula Calderon, Petitioner, appeals from an action of the Board of Trustees of the Tomball Independent School District (TISD), Respondent, nonrenewing Petitioner's term contract of employment.

Petitioner is represented by Mr.  Jay L.  Winckler, Attorney at Law, Austin, Texas.  Respondent is represented by Mr.  James F.  Wunderlich, Attorney at Law, Houston, Texas.

Having read the entire record in this appeal, I render this decision in lieu of a Proposal for Decision as provided by Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  Petitioner initiated this appeal on April 4, 1982, by filing her Notice of Intent to Appeal pursuant to 19 Tex.  Admin.  Code §157.53 (McGraw-Hill 1981).  Petitioner filed her Petition for Review and First Amended Petition for Review on June 4 and September 13, 1982, respectively, as required by 19 Tex.  Admin.  Code §157.44 (McGraw-Hill 1981).  Petitioner alleges, inter alia, that Respondent's decision to nonrenew Petitioner's employment contract was not supported by substantial evidence.

2.  On June 14, 1982, Respondent filed the record of appeal with the Hearing Officer.  The record of appeal was limited to copies of all documents comprising Petitioner's personnel file.

3.  By letter dated July 13, 1982, Respondent was advised by Ms.  Dianne E.  Doggett, the Hearing Officer appointed to preside over this appeal, that the local record of appeal should include a transcript of any hearing conducted before Respondent's Board of Trustees.  The transcript was to be filed by Respondent no later than August 13, 1982.

4.  As of the date of this decision, no stipulations, agreed statement of facts, certified transcript, or other competent record of all evidence considered by Respondent's Board of Trustees has been filed in this appeal.

Discussion
Petitioner's appeal is subject to the provisions of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - 21.211 (Vernon Supp.  1982).  The scope of review to be exercised by the State Commissioner of Education is set forth in §21.207(a) as follows:

The Commissioner may not substitute his judgment for that of the board of trustees unless the decision below was .  .  .  not supported by substantial evidence.  [Emphasis added].

The sole obligation of the reviewing forum under the substantial evidence rule is to review the entire record and determine whether the evidence as a whole is such that reasonable minds could have reached the same conclusion as that appealed from.  United Savings Association of Texas v.  Vandygriff, 594 S.W.2d 163, 166 (Tex.  Civ.  App.  - Austin 1980, writ.  ref'd n.r.e.).  As the record of appeal submitted by Respondent contains only documents consisting of Petitioner's personnel file, it is impossible to determine the presence or absence of substantial evidence in light of all of the evidence which may have been considered by Respondent's Board of Trustees.  Absent stipulations or an agreed statement of facts, such a determination may not be appropriately accomplished without access to a certified transcript of the entire proceeding before Respondent's Board of Trustees.

The advent of the TCNA has caused considerable confusion throughout the educational community.  While the language of the statute clearly limits the reviewing forum to the local record of appeal before the local board of trustees, the legislature failed to clearly indicate that the record must include a certified transcript of the local proceedings.  The present appeal is, therefore, remanded to Respondent's Board of Trustees for the preparation of a certified transcript.  Cases brought under the TCNA which are filed after the date of this decision in which the local record does not contain a certified transcript of the local proceedings may be subject to reversal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  That the legislature, in enacting the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - 21.211 (Vernon Supp.  1982), intended that an appeal filed with the State Commissioner of Education pursuant to that statute be resolved through a review of the certified transcript of the proceedings before the local board of trustees.

2.  The absence in the record of appeal of a certified transcript renders it impossible to conduct a proper review of the dispute at bar.

3.  Petitioner's appeal should be REMANDED to Respondent's Board of Trustees for the preparation of a certified transcript of the proceedings before that body.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent transcribe and certify the recording of the local proceedings and submit said transcript to the Hearing Officer no later than sixty (60) days from the date of this order.  In the alternative, should no recording exist of the local proceedings, it is hereby

ORDERED that Respondent's Board of Trustees conduct a rehearing in order to prepare a proper transcript therefrom and that such hearing be limited to the issues and causes for nonrenewal previously published to Petitioner by Respondent.  In the event that Respondent's Board of Trustees affirms its previous decision, Respondent is to file the transcript with the Hearing Officer no later than sixty (60) days from the date of this order.

SIGNED AND ENTERED this 6th day of Oct., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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DECISION OF THE COMMISSIONER ON MOTION FOR REHEARING
On October 19, 1982, Petitioner filed a Motion for Rehearing in which she moved the Commissioner to amend his decision issued October 6, 1982 in this cause "to reflect that the Respondent is obligated to present a certified transcript of the hearing held on or about April 5, 1982, and that if no such transcript is filed, a decision will be issued on the basis of the evidence available." On October 21, 1982, Petitioner filed a Supplement to Motion for Rehearing.

The Petitioner's motion is denied.  However, because some of the points raised by Petitioner in her motion do merit serious consideration, those points are discussed below.  The Findings of Fact and Conclusions of Law in the Decision of October 6, 1982 in this cause are incorporated herein.

Discussion
1.  Impartiality of the Board of Trustees
Petitioner first claims that the decision to remand this cause to the local board of trustees is in error, because it directs one of the adversaries in the appeal (i.e., the local school board) to reach the appropriate decision, and "undoubtedly, Respondent's Board will find for itself."

This argument would be more appropriately made if the purpose of the remand were to secure an impartial hearing for Petitioner, which is not the case.  The purpose is rather to have a record made for submission to the Commissioner so that the appeal can be decided on the merits.  That part of the Order which instructs the Board of Trustees to file the transcript of the hearing, if any, on remand "[i]n the event that [Respondent] affirms its previous decision," does not require Respondent to impartially reconsider the evidence - - or to reconsider its position at all.  It rather allows the Board of Trustees to revise its decision if, for any reason, it desires to do so without taking any further formal action before the Commissioner.

Petitioner also contends that, "given a second bite at the apple, Respondent may find and produce substantial evidence to back up its unfair and unwarranted findings." Inasmuch as the issue to be determined on appeal is whether the Board of Trustees' nonrenewal decision was supported by substantial evidence, the evidence at the hearing, if any, on remand should be limited to evidence presented at the April 5 hearing.  There is no reason to presume that Respondent will take unfair advantage of the situation and use the remand to bolster its case, and it would be unfair of the Commissioner to anticipate such misconduct by Respondent.  The Board of Trustees will be presumed to act with honesty and integrity absent evidence to the contrary.  Any issues concerning this matter may be presented to the Commissioner after the transcript of the new hearing, if any, is filed.

2.  The Commissioner's Authority to Remand
The Petitioner next argues that the Commissioner is without statutory authority to remand this action.  Petitioner contends that, because §11.13, Tex.  Educ.  Code Ann.  (Vernon 1972), authorizes the Commissioner to "hold a hearing and render a decision, remanding a contested case for additional hearing is without the Commissioner's power." Nor, Petitioner adds, does the Texas Administrative Code authorize the Commissioner to remand this action, and "[w]here a state agency has not promulgated rules to provide for a particular situation, that agency cannot proceed as if the rules existed." Petitioner concludes that "[t]he Commissioner is authorized to make a decision based on the facts presented to him; no authorization is apparent for the proposition that the Commissioner may request a new set of facts upon which he will render a decision."

The authority to remand a cause of action for further proceedings if justice so requires is inherent in the appellate process.  In the present case, a remand is required in the interests of justice, because, as discussed later, the Board of Trustees was not on notice prior to the Decision of the Commissioner issued October 6, 1982 that producing the transcript of the local proceedings was its responsibility.

3.  The Appropriateness of Remand in this Case
The Petitioner further asserts that this case should not be remanded because Respondent has had one opportunity to make its case before the Commissioner by providing the Commissioner with a transcript of the local proceedings, and, inasmuch as Respondent failed to do so, it is unfair to Petitioner, and a violation of Petitioner's due process rights, to give Respondent a "second bite at the apple."

This would be a persuasive argument if the burden were on the Respondent to make its case on appeal.  In conducting a substantial evidence review of a decision of a local board of trustees, however, the Commissioner is in the same position as a court of law reviewing the decision of an administrative agency.  In such cases, the action of the body which made the disputed decision is presumed to be valid, and the party seeking to set aside the decision has the burden of proving the decision was not reasonably supported by substantial evidence.  See City of San Antonio v.  Flores, 619 S.W.2d 601, 602 (Tex.  Civ.  App.  - - Houston [14th Dist.] 1981, writ ref'd n.r.e.).

The Respondent, therefore, is not getting a second opportunity to make its case, because the burden is not on Respondent to make its case.  The burden on appeal is rather on Petitioner, as the appealing party, to show why the Commissioner should substitute his judgment for that of the Board of Trustees.

4.  Texas Administrative Code
Petitioner also asserts that Respondent was on notice prior to October 6, 1982 that it was the local board of trustees' responsibility to file the record of appeal, including a certified transcript of the local proceedings, with the Commissioner of Education.  She cites 19 Tex.  Admin.  Code §61.254 (McGraw-Hill 1981) in support of this proposition.  That section does provide that it is the responsibility of the Appellee to file the record of appeal.  However, subsection (F) provides that the record shall include a "written record of evidence presented at the hearing .  .  .  where requested, at the expense of the party requesting same, or where board desires to furnish same at its own expense." Inasmuch as Petitioner has neither requested the transcript of the local proceedings, nor stated any willingness to bear the expense of the transcript, and the Board of Trustees has indicated no desire to furnish the transcript at its own expense, the above section is not applicable in this case.

In addition, as discussed previously, the burden is normally on the appealing party to show that the judgment appealed from is erroneous in order to obtain a reversal.  When the complaint is that the evidence was insufficient to support the judgment, this burden cannot be discharged in the absence of a complete or an agreed transcript of the evidence presented below.  See Englander Co.  v.  Kennedy, 428 S.W.2d 806, 807 (Tex.  1968).  In the absence of a complete statement of facts, it is normally presumed on appeal that the evidence issues.  If a transcript is provided, the Commissioner will then have jurisdiction over all issues.

In this connection, it should be noted that ordinarily, if a decision is supported by substantial evidence, it will not be considered as arbitrary or capricious.  See Gerst v.  Nixon, 411 S.W.2d 350, 354 (Tex.  1966).  Although a decision supported by substantial evidence can, under certain circumstances, nevertheless be held to be arbitrary or capricious, no facts have been alleged by Petitioner which would indicate that such circumstances are present in this case.

Unless specific facts are alleged by Petitioner which would support a finding that the nonrenewal decision was arbitrary or capricious, even in the face of substantial evidence, or which would support a finding of unlawfulness, it will be concluded that Petitioner has failed to state a claim as to these issues.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education is authorized to remand appeals to a local board of trustees where the interests of justice will be served by doing so.

2.  It is the responsibility of the local board of trustees to furnish the Commissioner with a transcript of the local proceedings.

3.  Because the local boards of trustees were not on notice of this responsibility prior to the Decision of the Commissioner rendered in this cause on October 6, 1982, cases filed prior to that date should be remanded rather than reversed.

4.  The Board of Trustees is not disqualified from holding a hearing on remand for the purpose of making a record for submission to the Commissioner of Education.

5.  There is no compelling reason for the Commissioner to retain jurisdiction of certain issues while awaiting the transcript of the local proceedings.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, and Petitioner's Motion for Rehearing, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the transcript of the local proceedings required by the Decision of the Commissioner dated October 6, 1982 be filed no later than sixty (60) days from the date of this order; or, in lieu of such a transcript, the parties may file stipulations concerning the evidence that was presented at the April 5, 1982 hearing.

SIGNED AND ENTERED this 30th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 30th day of November, 1982, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of FEBRUARY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of MARCH, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Lula Calderon, Petitioner, brings this appeal from an action of the Board of Trustees of the Tomball Independent School District (TISD), Respondent, nonrenewing Petitioner's term contract of employment.  Robert L.  Howell was appointed Hearing Officer by the State Commissioner of Education upon the withdrawal of Ms.  Dianne E.  Doggett, the Hearing Officer originally appointed.

Petitioner is represented by Mr.  J.  W.  Winkler, Attorney at Law, Austin, Texas.  Respondent is represented by Mr.  F.  James Wunderlich, Attorney at Law, Houston, Texas.

On October 6, 1982, subsequent to an examination of the record of appeal filed with this agency by Respondent, the State Commissioner of Education, noting that the record of appeal did not contain a transcript of the local proceedings, issued a Decision of the Commissioner in which it was ordered, inter alia, that Respondent was to produce a transcript of the local proceedings within sixty (60) days.  In the alternative, should no recording exist of the local proceedings, Respondent was ordered to conduct a new hearing on remand, from which a proper transcript could be prepared and submitted.  On November 30, 1982, the State Commissioner of Education denied Petitioner's Motion for Rehearing and affirmed the decision and order of October 6, 1982.  That action, in turn, was affirmed on appeal to the State Board of Education on February 12, 1983.  Appeal of that decision was perfected to the District Court of Travis County, Texas, 250th Judicial District, where it was held that a remand to the TISD Board of Trustees would violate Petitioner's right to due process of law.  Accordingly, on November 4, 1983, the Court ordered the cause remanded to the State Commissioner of Education with instructions that the Commissioner either issue an order granting Petitioner's appeal or, in the alternative, to "step into the shoes" of the TISD Board of Trustees and to conduct a hearing to determine by the preponderance of the evidence, whether Petitioner should prevail in her appeal.

The hearing on appeal, as ordered by the Court, was conducted on July 9, 1984, before the appointed Hearing Officer.  Hence, this Proposal for Decision is issued.

On February 11, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on March 12, 1985.  Petitioner's Reply to those exceptions was filed on April 22, 1985.

The Evidence
At the time of Petitioner's nonrenewal, Petitioner was in her fourth consecutive year as a classroom teacher at TISD's Beckendorf Intermediate School serving under a one-year nonprobationary term contract.  During the third and fourth year of her employment, Mr.  James Boyle, Principal, had assigned Petitioner to teach a fifth grade class consisting of troubled students who were "slow learners" and who had short attention spans.  Many of Petitioner's children were enrolled as special education students with emotional and learning disabilities.  Some of Petitioner's students were required to be maintained on medication.  Petitioner voluntarily undertook the assignment because, as testified by Boyle, Petitioner has a unique talent for reaching such troubled students and possesses the ability to relate positively to such students.  Boyle also testified that Petitioner was adept at designing individualized education plans to best promote the progress of problem students.  In that regard, Boyle conceded that Petitioner's students were progressing satisfactorily and that Boyle had no criticism of Petitioner in that area.  (Tr.  80-81, 83, 145-47, 162).

The reasons specified by Respondent in support of Petitioner's proposed nonrenewal were "deficiencies as noted in classroom observations and evaluations." (Tr.  27).  The referenced annual performance evaluation of Petitioner was conducted by Boyle on February 25, 1982.  The evaluation document utilizes a numerical grading system as follows:

1 - Outstanding

2 - Commendable

3 - Professionally Competent

4 - Needs to Improve

5 - Unsatisfactory

Of those five evaluation categories, Petitioner received a rating of four (4) in the following areas:

(a) Enthusiasm.

(b) Positive Attitude.

(c) Tact, diplomacy, and courtesy.

(d) Develop effective plans.

(e) Demonstrate effective use of classtime.

(f) Maintain effective class management.

(g) Maintain a room conducive to learning.

(h) Adhere to district policies and procedures.

(i) Become involved in establishing harmonious and productive school, community, and parent relationships.

(j) Be accurate and prompt in attention to records and reports.

(k) Perform routine duties in a professional manner.

The only area in which Petitioner received a rating of five (5) is that of punctuality and attendance.  That area is not material or relevant to this appeal, as Respondent has stipulated that same is not deemed one of the reasons in support of Petitioner's nonrenewal.  (See Resp.  Ex.  2; Tr.  66-68).

Petitioner was the subject of classroom observations on four separate occasions during the 1981-82 school year.  Of those observations, competent evidence was offered only as to the two observations conducted by Boyle.  (Tr.  84).  As a result of those two observations, Boyle noted the following deficiencies:

(a) Petitioner used a "harsh" tone of voice in addressing her students.

(b) Inconsistent use by Petitioner of constructive criticism.

(c) Petitioner was not tolerant, but firm in classroom management and discipline.

(d) Deviation from lesson plans.

(e) Inappropriate use of slang.

(f) Assignments were written on the blackboard without adequate verbal explanation.

(g) The classroom was not neat in appearance.

Petitioner's performance evaluations were consistently excellent during the first three years of her employment at TISD and cited no areas in which Petitioner either needed to improve or was rated unsatisfactory.  Boyle was Petitioner's evaluator during the third year and had served as Petitioner's assistant principal during Petitioner's first two years.  (Tr.  36, 75-78).  Petitioner was first made aware of Boyle's reservations regarding her performance during her conferences with him on November 4, 1981, and February 12 and 26, 1982, held in conjunction with Boyle's classroom observations and the evaluation of February 25.  (Tr.  166).

Boyle testified that, during his classroom observations, Petitioner utilized a harsh tone of voice in addressing her students.  (Tr.  47).  Petitioner explained that she suffers from allergies which sometimes make her hoarse and speculated that Boyle may have mistaken her condition as harshness.  Petitioner further advised that she had discussed this problem with her children at the beginning of the school year in order that they would understand and cooperate.  (Tr.  186).  Boyle countered that he knew the difference between hoarseness and harshness.  He also stated that he had noted Petitioner's harsh tone of voice on other occasions in previous years, but conceded that he did not deem it significant enough to make note of or call it to Petitioner's attention.  No evidence was offered of an adverse reaction by Petitioner's students.  (Tr.  109).

During one of the two classroom observations conducted by Boyle, Petitioner was overheard using the words "junk" and "stuff." When Boyle advised Petitioner that he considered such words to be slang and, therefore, inappropriate for Petitioner's classroom, Petitioner immediately ceased the practice.  (Tr.  52, 92-93).

Vague general allegations were testified to by Boyle regarding his observation that Petitioner was inconsistent in her use of constructive criticism and her failure to be tolerant, but firm, in the areas of classroom management and discipline.  (Tr.  47).  Boyle offered no detailed explanation of these complaints and cited no description of specific events giving rise to such concerns.

Boyle found fault in Petitioner's preparation and utilization of her lesson plans, testifying that, during one of the classroom observations some of her students finished their assignments early and were allowed to continue to the next day's lesson plan.  (Tr.  54).  On cross-examination, however, Boyle changed his testimony and admitted that none of Petitioner's students had been allowed to skip to the next day's lesson plan.  Instead, he stated that the students who had finished early were allowed to move about the classroom and that the practice was potentially distracting to the other students who had yet to complete their assignments.  (Tr.  90).  Petitioner explained that, on the day referenced by Boyle, the students who had finished early were involved in a research assignment using resource and reference books at the front of the classroom and that Boyle had mistakenly assumed that those students were simply wandering about with nothing to do.  (Tr.  173-77).

Boyle also testified that, on two occasions, substitute teachers advised him that they had difficulty following Petitioner's lesson plans.  When pressed, Boyle could not recall the names of the substitutes involved.  (Tr.  88).  Petitioner agreed that her lesson plans were sometimes difficult to decipher because her children are all on individualized education plans.  To alleviate this problem, Petitioner had supplemented her lesson plans with skill sheets for each child.  Petitioner did recall two occasions when substitute teachers reported problems understanding Petitioner's lesson plans.  On one occasion, Petitioner's group leader had neglected instructions to deliver the skill sheets to the substitute.  On the other occasion, the substitute misread a three-day lesson plan and rushed through the entire plan in one day, leaving nothing to do for the final two days of Petitioner's absence.  (Tr.  178-81).  In conclusion, Boyle conceded that Petitioner regularly filed her lesson plans with the administration office as required and that Boyle regularly reviewed those plans and had no criticism of them.  (Tr.  125).

Petitioner was criticized by Boyle for her practice of writing daily assignments on the blackboard.  Boyle opined that more verbal explanation was needed.  (Tr.  71-72).  Petitioner defended the practice because of the unique problems of her students.  There is no evidence that the technique was not effective or that it caused any difficulty with any of the children.  (Tr.  193).

At the time of Boyle's classroom observations, he described the condition of Petitioner's classroom as cluttered.  The objects of his cricitism were stacks of papers along the ledge beneath the classroom windows and a paper box containing art projects which Petitioner kept on top of a metal locker at the rear of the room.  (Tr.  47-48, 70, 106).  The papers along the window ledge were reference worksheets left there for the students to review at their leisure.  When Boyle brought his concerns to Petitioner's attention, Petitioner immediately purchased baskets for the worksheets from her own funds and broke the art projects down into smaller boxes so that they could be stored inside the locker and out of sight.  (Tr.  108, 169-71).

During a visit by Petitioner's class to the art room, one of Petitioner's students accidently spilled a bottle of paint.  Since one of the rules posted in the art room states that each teacher is responsible for cleaning up his or her own mess, Petitioner and her students immediately set about to wipe up the paint.  By the close of the period, all that remained of the spill was a smeared stain on the table and floor.  Petitioner escorted her class from the room with the intention of returning during her free period to remove the stain.  Shortly thereafter, Petitioner was visited by the assistant principal who inquired about the spill.  Petitioner explained that she intended to clean the stain up during her free period.  The assistant principal indicated that such was satisfactory and left without further comment or inquiry.  Boyle was critical of Petitioner's judgment in the matter and opined that the custodian should have been summoned.  (Tr.  48, 62-63, 190-91).

Boyle made it clear that his paramount concern regarding Petitioner related to her interaction with a few of her students' parents and the manner in which Petitioner communicated with those persons.  On occasion, Petitioner had found it advisable to discuss some of her students' educational problems with their parents.  Accordingly, Petitioner either mailed or had notes delivered to those parents stating essentially that there was a problem and requesting that the parent contact Petitioner in order that a personal visit could be arranged.  Boyle took exception to this practice opining that the proper manner in which to communicate these matters was by a personal visit and suggested that written communication was too impersonal.  Petitioner responded to these charges, stating that she considered written communication to be an acceptable manner in which to arrange personal meetings.  On cross-examination, Boyle admitted that the correspondence in question strongly emphasized the need for a personal meeting between Petitioner and the parents.  It is also noteworthy that the TISD handbook mentions written communication as an acceptable tool for teacher/parent communication.  (Tr.  57, 64-65, 95, 208).  In the first of the two letters singled out by Boyle for criticism, Petitioner indicated her desire to speak in person with the parent and suggested a conference.  Petitioner even gave the parent her home telephone number.  In the second letter Petitioner stated, "[I]t is very difficult to communicate through letters when one feels so strongly about the topics as we do about Phillip's grades.  .  .  .  I will be looking forward to talking with you.  I'm sure we will understand each other better when we are speaking in person." (See Pet.  Exs.  1 and 2).

Petitioner was also criticized by Boyle for failing to promptly communicate with parents regarding their children's progress reports.  The evidence reflects that Petitioner had, in fact, sent the proper documentation home with the children with instructions to give them to the parents and that the children had failed to do so.  The uncontroverted testimony of Petitioner further indicates that delivery of the progress reports continued to be a problem and that neither Petitioner nor Boyle was able to develop a complete solution.  Notwithstanding, there is no evidence that Petitioner was not diligent in trying to get the information to the parents.  (Tr.  200-03).

Boyle also reported complaints from a particular parent that Petitioner refused to participate in a personal meeting to discuss that parent's child.  The parent in question is the person addressed by Petitioner's Exhibit 1.  That document and the uncontroverted testimony of Petitioner reflect that Petitioner had gone to great lengths to promote a meeting with the parent and had experienced some adversity in accomplishing the visit.  On one occasion Boyle's administrative employees scheduled a meeting with the parent and failed to notify Petitioner.  On a second occasion, the parent did not appear at the agreed time and place.  After several abortive attempts to accomplish a meeting, the parent responded with a hostile letter to Petitioner.  Petitioner's letter of explanation was rebuffed by the parent who chose, instead, to go directly to Boyle with her complaint.  Boyle subsequently refused Petitioner's request to meet with the parent.  Boyle indicated in his testimony that the entire incident appeared to be the result of misunderstanding and miscommunication.  (Tr.  96-99, 203-10; See Pet.  Ex.  1).

An incident arose during the fall of 1981 concerning the referral of one of Petitioner's students for special education testing in which Boyle charged that Petitioner had failed to act diligently and promptly.  The child in question had experienced great difficulty with the mainstream educational program in Petitioner's class.  Shortly before the Christmas break, an unsigned handwritten note was discovered attached in plain sight to the front of the child's file, suggesting that the child be tested and placed in special education.  The note was dated July, 1981.  Boyle opined that, if Petitioner had promptly discharged her duties, she would have discovered the note much earlier and would have known that the child needed special education testing.  Petitioner could offer no explanation as to why the note went undiscovered and had no idea where the note had come from or who had written it.  The mystery was further heightened by the fact that Petitioner had reviewed the file on several occasions, as had Respondent's Title I teacher, and neither had discovered the note.  The evidence reflects that Boyle had also reviewed the child's file on at least two occasions without discovering the questioned note.  (Tr.  72-73, 121, 196-200).

Once the note was discovered, Boyle levied the additional charge against Petitioner that she failed to act promptly to initiate the testing procedures.  Petitioner's uncontroverted testimony establishes, however, that the necessary forms were not on hand to initiate the process and that it was necessary for Petitioner to wait for Boyle to secure and deliver them to Petitioner.  Boyle did secure and deliver the forms to Petitioner approximately two weeks later, after the child's parent had complained to Boyle that the matter was taking too long.  (Tr.  72-73, 121, 196-200).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was not deficient in the following areas noted as deficient in her evaluation:

(a) Enthusiasm.

(b) Positive attitude.

(c) Tact, diplomacy and courtesy.

(d) Develop effective plans.

(e) Effective use of class time.

(f) Maintain effective class management.

(g) Maintain a room conducive to learning.

(h) Adhere to district policies and procedures.

(i) Become involved in establishing harmonious and productive school, community, and parent relationships.

(j) Be accurate and prompt in attention to records and reports.

(k) Perform routine duties in a professional manner.

2.  Petitioner was not deficient in the following areas noted as deficient during observations of her classes:

(a) That Petitioner used a "harsh" tone of voice.

(b) That Petitioner was inconsistent in her application of constructive criticism.

(c) That Petitioner was not tolerant, but firm in classroom management and discipline.

(d) That Petitioner deviated from lesson plans.

(e) That Petitioner inappropriately used slang.

(f) That Petitioner was not issuing clear instructions regarding her daily assignments.

(g) That Petitioner's classroom was not neat in appearance.

Discussion
This appeal is unique from other disputes brought pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985) in that the District Court has directed the Commissioner to hold a de novo hearing and make findings using the preponderance of the evidence standard as opposed to conducting a substantial evidence review of the local record, as is normally the case.  Upon the application of that scope and manner of review, Petitioner clearly prevails.

Respondent's indictment of Petitioner may be categorized into two distinct areas; i.e., (1) allegations of poor judgment while interacting with parents, and (2) allegations of deficiencies relating directly to the discharge of Petitioner's teaching duties.  It is deemed both appropriate and efficient to address the evidence in light of those distinct categories.

Petitioner's alleged indiscretions in relating to the parents involved in the three incidents alluded to by Respondent emerge as the main thrust of Respondent's case for Petitioner's nonrenewal.  Principal Boyle, Respondent's primary witness and the only witness with personal knowledge of any of the events in controversy, candidly admitted that parental complaints lodged against Petitioner were paramount in his mind over the other cited deficiencies.

In light of the evidence adduced, it is difficult to comprehend Principal Boyle's persistent criticism of the written communications authored by Petitioner.  He insists that his criticism was founded on his conviction that the subject matter involved should have been dealt with during a personal meeting between Petitioner and the parents involved.  Yet, an examination of the correspondence in question establishes that Petitioner simply endeavored to identify the problem and intended the correspondence to invite and strongly urge a personal visit.  The evidence establishes that Petitioner was endeavoring to accomplish exactly what Principal Boyle determined to be the proper course of action.  Aside from the fact that Respondent's handbook authorizes written communications, such a technique seems entirely appropriate and infinitely preferable to an uninvited telephone call or personal visit.  It shall suffice to state that Petitioner's actions were appropriate, prudent, and did not evidence a lack of good judgment.

There is, likewise, no evidence to support Principal Boyle's contention that Petitioner avoided or was reluctant to meet with parents regarding their children's educational problems.  In fact, all the tangible evidence indicates exactly the contrary.  The record reflects that the problems involved in arranging meetings were caused by simple misunderstandings and miscommunications and, in some instances, through the negligence of the administrative staff.

Some degree of negligence might be attributed to Petitioner in failing to take action on the special education referral note were it not for the fact that at least two other individuals, including Principal Boyle, examined the file on several occasions without noticing the note.  If Principal Boyle may hold Petitioner responsible, he must hold himself equally responsible, since he also overlooked the note on at least two occasions.  Additionally, Petitioner may not be faulted for the length of time involved in processing the paperwork for the child's referral in light of the uncontroverted evidence that Principal Boyle had not made the necessary documents available.  While the parent's anxiousness is understandable, Principal Boyle may not complain about Petitioner concerning circumstances he either caused or to which he significantly contributed.

Considering the visible nature of Principal Boyle's duties and the degree of community access to which a school principal is exposed, his testimony reflects a peculiar sensitivity on his part to parental complaints.  His testimony made it quite clear that he extremely disliked having to cope with angry parents.  He appeared peculiarly sensitive to those extremely excitable and vocal parents who made their presence regularly known on campus.  In referencing one such parent who complained regarding Petitioner, Principal Boyle's testimony indicates that he conducted practically no inquiry into the matter.  Rather, he appears to have presumed misconduct or negligence on the part of Petitioner, noting that the questioned individual was "up at the school all the time talking to the teachers" and that "[t]his particular parent, when she comes to the explosion point, it's time to do something.  At that particular point, there is no way to salvage the situation." (Tr.  97).  In light of the above, it seems prudent to recall the unique nature of Petitioner's duties and the peculiar educational needs of her students.  When dealing with children exhibiting learning difficulties and special education needs, common sense dictates that the educational problems of the children, when coupled with the concerns and frustrations of their parents, will generate more intensive and frequent teacher/parent interaction.  Given the volatile educational atmosphere to which Petitioner was exposed on a daily basis, the incidents described by Principal Boyle do not appear unusual either in their frequency or intensity.

An analysis of the evidence presented by Respondent regarding Petitioner's alleged teaching and classroom deficiencies quickly reveals a pattern of contradiction and inconsistency.  It is noteworthy that, prior to her nonrenewal, Petitioner's employment at TISD reflects an exclusive history of excellent performance evaluations.  This observation must be coupled with the concessions of Principal Boyle that, because of Petitioner's unique talent and ability to reach the school's most troubled students, he intentionally chose Petitioner for that most difficult of teaching assignments.  Also, it cannot escape one's attention that Principal Boyle issued the most recent of her previous excellent evaluations.  He went further to concede what must be deemed the most critical indicator of a teacher's performance: that Petitioner's students were making satisfactory progress and that he had no complaints in that regard.  Then, having first conceded Petitioner's abilities and her students' continuing success, he somehow progressed to the conclusion that Petitioner was not an "effective teacher."

Principal Boyle supports his conclusion with vague generalities such as Petitioner being inconsistent in the use of constructive criticism and the application of tolerant, yet firm classroom management and discipline.  No evidence of specific examples was, however, offered to support these general allegations.  Likewise, his observation of Petitioner's failure to satisfactorily supplement written instructions with verbal explanation warrants no weight in the absence of evidence that Petitioner's students were confused by Petitioner's practice.  The same may be said of Boyle's characterization of Petitioner's tone of voice.  Aside from the fact that the evidence is inconclusive and disputed, no testimony was given establishing any negative effect on the children.

The evidence as to the insufficiency of Petitioner's lesson plans is, likewise, contradictory.  Principal Boyle initially related two incidents involving unknown substitute teachers who reported difficulty with Petitioner's plans, only to concede that Petitioner had filed her lesson plans with the principal on a weekly basis and that Principal Boyle, having regularly reviewed those plans, could find nothing to criticize.  Having failed to discredit the content of Petitioner's lesson plans, Principal Boyle charged Petitioner with failing to follow her lesson plans by allowing her better students to get ahead of the rest of her class.  On cross-examination, he admitted that the charge was untrue, that all Petitioner's students were on the same day's lesson.  In short, his testimony regarding the entire topic serves only to cast doubt on his credibility.

The incidents surrounding the art room spill reflect only that Petitioner endeavored to comply with established school directives.  While it must be conceded that different persons might have prudently acted in a different manner, there is nothing to indicate that Petitioner acted irresponsibly or improperly.  Thereupon, the allegations against Petitioner evolve into pettiness and triviality.  The continuing criticism of Petitioner's use of "slang" and the condition of her classroom after Petitioner had taken immediate and complete corrective action reflects a lack of objectivity and reasonableness in the nonrenewal process at the local level.  Those isolated occurrences were admittedly rectified in prompt and complete fashion and no longer represent any cause for complaint.  Respondent has succeeded only in proving that Petitioner was flexible and cooperative.

Exceptions to the Proposal
In its exceptions to the Hearing Officer's Proposal for Decision, the school district asserts, among other things, that the Commissioner, having been instructed by the district court to "step into the shoes" of the board of trustees, is "bound by the standards for teacher performance established by Tomball." (Exceptions, p.  3).  The school district alleges that

[t]he uncontroverted evidence in the record is that Tomball's standards for acceptable teacher performance require more than the (Hearing Officer's) idea of minimal competence.  It is Tomball's goal to employ "master teachers."

(Emphasis the district's).

It need not be decided here whether "failure to be a master teacher" could be a valid reason for nonrenewal.  It shall suffice to state that, pursuant to §21.203(b) of the TCNA, such a rule, even if otherwise valid, would have to be clearly set forth in the district's policies concerning reasons for nonrenewal.  No evidence of such a policy was introduced at the hearing by the school district.

The school district further contends that there was sufficient evidence of the deficiencies noted in Petitioner's evaluation to justify her nonrenewal.  As is true in most cases, there is evidence in the record which would support a decision in either party's favor.  The hearing officer was in the best position, having heard the evidence and observed the witnesses' demeanor, to weigh all of the evidence and determine whether a preponderance of the evidence supported the reasons given for nonrenewal.  The Hearing Officer found that there was not sufficient evidence that Petitioner was deficient in the areas listed in Findings of Fact Nos.  1 and 2.  His findings should be adopted in the absence of a strong reason for rejecting them - - e.g., a different legal theory, different conclusions and inferences drawn from agreed upon basic facts, or a lack of substantial evidence to support his findings.  See Griffen v.  Big Spring Indep.  School Dist., 706 F.2d 645, 654-56 (5th Cir.  1983).  In the present case, there is conflicting evidence, but conflicting evidence alone does not justify a rejection of the Hearing Officer's findings of fact.

The school district further excepts to the Hearing Officer's consideration of and reliance on evaluations of Petitioner made in years prior to 1981-82.  Although a decision concerning a teacher's renewal or nonrenewal should not be based on a teacher's performance in previous years, previous evaluations can, at times, be relevant.  The administration, for example, can introduce such evaluations for the purpose of demonstrating that a teacher has been counseled about certain deficiencies, has been given a reasonable opportunity to improve, and cannot or will not do so.  On the other hand, a teacher, as in the present case, can introduce such evaluatons as some evidence that evaluations which are suddenly mediocre or worse are contrived or that the teacher has not been given reasonable notice of and a reasonable opportunity to correct his or her deficiencies.  The testimony concerning Petitioner's previous evaluations was properly considered for these latter purposes.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The reasons given for Respondent's nonrenewal of Petitioner's term contract of employment are not supported by a preponderance of the evidence.

2.  Petitioner was entitled to the renewal of her employment contract for the 1982-83 school year.

3.  Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED.

SIGNED AND ENTERED this 11th day of July, 1985.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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TOMBALL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing and Petitioner's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 9th day of October, 1985.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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