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Statement of the Case
Jeanette Seifert, Petitioner, brings this appeal from an action of the Board of Trustees of Lingleville Independent School District (LISD), Respondent, to nonrenew her teaching contract for the 1982-83 school year.

Mark W.  Robinett is the Hearing Officer appointed to prepare this Proposal for Decision and such other documents as may be necessary in this case.  Petitioner is represented by Dianne E.  Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Marilyn Shell, Attorney at Law, Stephenville, Texas.

On November 16, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties, and that Respondent's Exceptions to the Hearing Officer's Proposal for Decision were filed on December 8, 1982.  No replies to Respondent's Exceptions were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Respondent had in full force and effect School Board Policy DOAD (Ex.  C) which provides, in part, as follows:

Reasons for nonrenewal of a professional certified employee's contract shall be:

1.  Deficiencies pointed out in observation reports, evaluations, or other Supplemental memoranda.

3.  Incompetency

15.  Any activity, school-connected or otherwise, that because of publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee's effectiveness in the District.

2.  Petitioner was given written notice on March 2, 1982 that the superintendent had recommended to the Board of Trustees that Petitioner's contract be nonrenewed because of a "[c]ommunity feeling of incompetence." Ex.  D.

3.  On March 29, 1982, a hearing was held before LISD's Board of Trustees on the issue of the proposed nonrenewal of Petitioner's contract.

4.  After the hearing on March 29, 1982, LISD's Board of Trustees voted to nonrenew Petitioner's contract for the 1982-83 school year.

Discussion
Petitioner contends that the nonrenewal of her contract by LISD's Board of Trustees is invalid under the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §21.201 et seq.  (Vernon Supp.  1982), because (1) the reason given Petitioner for her proposed nonrenewal (i.e., "community feeling of incompetence") is not listed as a reason for nonrenewal in Policy DOAD; (2) a "community feeling of incompetence" is not a proper basis for nonrenewal, because it is not educationally related; and (3) there is not substantial evidence of incompetency, which is the only reason for nonrenewal listed in Policy DOAD of which she had fair notice.

Respondent, on the other hand, contends (1) that its decision is not subject to the TCNA, because Petitioner's contract was signed before the Act took effect; (2) it is not requisite for a district's policy reasons for nonrenewal to be educationally related; (3) "community feeling of incompetence" is nonetheless an educationally related standard which encompasses the three reasons for nonrenewal in Policy DOAD, previously set forth; (4) the Petitioner waived any defect in the notice by participating in the March 29 hearing; and (5) its decision is supported by substantial evidence.

1.  "Community Feeling of Incompetence"
Section 21.203(b) of the TCNA instructs boards of trustees to establish policies which establish reasons for nonrenewal.  Section 21.204 requires the local board of trustees to give a teacher written notice of a proposed nonrenewal, which contains a statement of all the reasons for the proposal.  Viewing the Act as a unified procedural scheme for dealing with the nonrenewal of term contracts, it must be concluded that a teacher cannot be nonrenewed for a reason of which he or she has not been given fair notice.

"Community feeling of incompetence" is the only reason for nonrenewal of which Petitioner was given written notice.  It is a reason inconsistent with the purposes of the TCNA.  Section 21.203(b) of the Act, which requires the local board of trustees to establish reasons for nonrenewal, has no purpose if not to provide the individual teacher with advance notice of what he or she must do in order to retain his or her position with the school district.  For example, a teacher might be reasonably required to do such things as prepare lesson plans; keep proper records; be punctual; be competent; avoid activities which could impair or diminish the teacher's effectiveness in the district; and cultivate a working relationship with parents, the community, and colleagues.  However, a teacher cannot reasonably be required to control the community's perception of his or her competence as an instructor.

A holding to the effect that a school district may nonrenew a teacher for a reason over which the teacher has no control would render §21.203 an extremely futile piece of legislation; the teacher's situation would be only negligibly improved over the days in which he or she could be nonrenewed for no reason or any reason, with the exception, of course, of a reason prohibited by federal law.  A teacher could be nonrenewed for the reason that "the superintendent (or principal, or one member of the board of trustees) thinks you are incompetent." As long as the superintendent (or principal, or one member of the board of trustees) were to state under oath that, in his or her opinion, the teacher in question was incompetent, that one line of testimony, by itself, could serve as sufficient evidence to support the board of trustees' nonrenewal decision on appeal to the Commissioner.

The TCNA does not contemplate such a roundabout method of nonrenewing a teacher; it was not enacted to allow the nonrenewal of a competent (or excellent) teacher based on second hand accounts of the tales of children which grow more exaggerated with each retelling.  In short, the community's perception of a teacher's competence is irrelevant.  What is relevant is whether or not the teacher actually is competent and the evidence pertaining to that issue.  "Community feeling of incompetence," therefore, is not a permissible reason for nonrenewal and it is unnecessary to decide whether there was substantial evidence before the Board of Trustees in support of that reason.

2.  Actual Incompetency
In her brief concerning the issue of substantial evidence, Petitioner acknowledges that she received fair notice of the reason of "incompetency." It must, therefore, next be determined whether there was substantial evidence before the Board of Trustees to support this reason.

The evidence at the hearing before the Board of Trustees in support of the Board's decision consisted of the following: (1) the superintendent's testimony concerning his opinion that the Petitioner was incompetent, based on "items presented to [him]" by school board members (Tr.  9); (2) the testimony of parents in the community concerning their reasons for believing that Petitioner was incompetent, based on statements made to them by their children; and (3) Petitioner's failure rate (Resp.  Ex.  H).

All of the above evidence, except the failure rate, is merely hearsay: the superintendent's testimony is based on information related to him by members of the Board of Trustees, which was related to them by parents in the community; and the parents, in turn, based their conclusions on statements made to them by their children.

Although Petitioner's failure rate, which was not based on hearsay, was the highest in the school (Tr.  68), that fact alone does not necessarily indicate that Petitioner is incompetent.  The most failing grades in the school district could just as well be assigned by an excellent teacher with high standards.  In addition, if the grades assigned by a teacher are to be taken as an indication of a teacher's competence, a teacher who assigns every student an "A" could use that fact as evidence that he or she had attained a high level of teaching competence.

Also introduced into evidence before the Board of Trustees were the administration's evaluations of Petitioner, the consideration of which by the Board is required by §21.202 of the TCNA.  The most recent evaluation, dated February 16, 1982, is generally supportive of the Petitioner.*
Under the circumstances, it must be concluded that the Board of Trustees' decision was not based on substantial evidence of actual incompetency.

3.  Applicability of the TCNA to Petitioner
The only contention of Respondent that has not been resolved to this point is its assertion that Petitioner is not entitled to the protections of the TCNA because she had signed her contract for the 1981-82 school year before the Act took effect on August 31, 1981.  As of the effective date of the TCNA, the local board of trustees became obligated to comply with the Act's terms if it should "choose not to renew the employment of any teacher employed under a term contract effective at the end of the contract period." The date on which the teacher signed his or her contract does not affect that obligation in any way.

Respondent's Exceptions to Proposal
In its Exceptions to the Hearing Officer's Proposal for Decision, Respondent contends that the hearsay rule did not apply to the local school board hearing in this case, inasmuch as §21.205(b) of the TCNA authorizes the local school district to conduct the required hearing in accordance with rules promulgated by the district.  Respondent's Policy DOAD states that "[t]he Board may consider only such evidence as is presented at the hearing and need consider only such evidence as it believes to be fair and reliable." Respondent, therefore, argues that it "could properly consider any evidence presented at the hearing which the board believed to be fair and reliable, whether hearsay or not."

Regardless of the manner in which the local board of trustees structures its hearings, however, §21.207(a) of the TCNA authorizes the Commissioner of Education to review the decisions of local school boards in nonrenewal cases on a substantial evidence basis.  It is well established that when the legislature uses a word, such as "evidence," which has a settled legal significance, it is presumed to have been used in that sense.  First National Bank of Mineola v.  Farmers & M.  State Bank, 417 S.W.2d 317, 329 (Tex.  Civ.  App.  - - Tyler 1967, writ ref'd n.r.e.).

In the present case, it is not necessary to define precisely what "evidence" is, because it is clear what "evidence" is not: "In Texas the hearsay rule applies in administrative hearings, just as it does in court.  And it is a rule that forbids the reception of evidence rather than one that merely goes to the weight of the evidence." Lewis v.  Southmore Savings Association, 480 S.W.2d 180, 186 (Tex.  1972).

Respondent contends, however, that the hearsay in this case should be accorded some weight, because it was not objected to even though it could have easily been refuted if not true.  Respondent cites Marion v.  Hutton, 374 S.W.2d 284 (Tex.  Civ.  App.  - - Amarillo 1963, writ ref'd n.r.e.) in support of this proposition.  That case, however, is contrary to the otherwise well-established rule in Texas that hearsay evidence is "[w]holly incompetent and without probative force, and can never form the basis for establishing a cause of action, finding of fact, or judgment of court, whether objected to nor not." White v.  White, 590 S.W.2d 587, 589 (Tex.  Civ.  App.  - - Houston [1st Dist.] 1979, no writ).  See also Aetna Insurance Company v.  Klein, 325 S.W.2d 376, 379 (Tex.  1959); Missouri Pac R.  Co.  v.  Thomas, 579 S.W.2d 46, 49 (Tex.  Civ.  App.  - - Beaumont 1979, writ ref'd n.r.e.); Main Bank & Trust v.  Nye 571 S.W.2d 222, 224 (Tex.  Civ.  App.  - - El Paso 1978, writ ref'd n.r.e.); Perkins v.  Springstun, 557 S.W.2d 343, 345 (Tex.  Civ.  App.  - - Austin 1977, writ ref'd n.r.e.); Hanson Southwest Corp v.  Dal-Mac Const.  Co., 554 S.W.2d 712, 723 (Tex.  Civ.  App.  - - Dallas 1977, writ ref'd n.r.e.); United Services Automobile Ass'n v.  Ratterree, 512 S.W.  2d 30, 33 (Tex.  Civ.  App.  - - San Antonio 1974, writ ref'd n.r.e.); Hughes v.  State, 508 S.W.2d 167, 169 (Tex.  Civ.  App.  - - Corpus Christi 1974, writ ref'd n.r.e.); Clift v.  Dunn, 477 S.W.  2d 641, 642 (Tex.  Civ.  App.  - - Waco 1972, no writ).

In addition, in Hanslik v.  Nickels Ginning Company, 496 S.W.2d 788, 792 (Tex.  Civ.  App.  - - Amarillo 1973, no writ), the same court that decided Marion, on which Respondent relies, stated, in regard to certain hand printed notations on a document, "[T]he hand printed notations are hearsay and inadmissible as proof of any fact .  .  .; and the notations appearing on the drafts admitted into evidence with or without objection are incompetent to establish any fact or to form the basis of a judgment." That court had previously held to the same effect in Sampson v.  Apco Oil Corporation, 476 S.W.2d 430, 431 (Tex.  Civ.  App.  -- Amarillo 1972, no writ).  Respondent's contention that hearsay testimony can be considered by the Commissioner in support of a nonrenewal decision is, therefore, unpersuasive.

Finally, in regard to hearsay, Respondent argues that the testimony of Mrs.  Bays (Tr.  31) that her daughter came home crying and upset because Petitioner had "hollered" at one of her friends, was admissible under the excited utterance exception of the hearsay rule.  To constitute an excited utterance, however, the statement must be made before there has been time to contrive and misrepresent; it must be "made under circumstances which raise a reasonable presumption that it is the spontaneous utterance of thought created by or springing out of the [exciting] occurrence itself and, so to speak, becomes a part of the occurrence." Truck Insurance Exchange v.  Michling, 364 S.W.2d 172, 173-74 (Tex.  1963).  In addition, there must be proof independent of the excited utterance, of the exciting occurrence.  Id.  at 174.  In the present case, the only evidence of the occurrence is the hearsay statement which, like the proof at issue in Michling, "is attempting to lift itself by its own bootstraps." Id.  Mrs.  Bays' testimony, therefore, is inadmissible even under a liberal construction of the excited utterance exception to the hearsay rule.

One other exception which merits response is Respondent's contention that applying the TCNA to a contract signed before the Act's effective date constitutes a violation of the provisions of the Texas and United States Constitutions which prohibit impairment of contractual obligations.  Respondent argues as follows:

The general rule is that operational policies promulgated by a school board prior to making a contract of employment with a teacher form part of the contract, and the teacher's employment is subject thereto.  Bowen v.  Calallen Independent School District, 603 S.W.2d 229 (Tex.  Civ.  App.  - - Corpus Christi, 1980, ref'd n.r.e.).  It is undisputed that under the policies and statutes in effect as of June 21, 1981, Respondent could lawfully nonrenew Petitioner's term contract in its sole discretion without any reasons.  TEXAS EDUCATION CODE Section 23.28.  At the time the contract was executed, Petitioner had no "property" interest in employment beyond the 1980-81 (sic) school year, and Respondent had the right to nonrenew the contract.  The proposed retroactive application of the Term Contract Nonrenewal Act would impermissably (sic) impair Respondent's contractual rights to spend local funds on teachers the board chose to renew.

There is no evidence, however, that Respondent had promulgated any operational policies prior to making the contract of employment with Petitioner which would allow it to nonrenew Petitioner's term contract at its sole discretion without any reasons.

As for Respondent's reliance on the fact that Petitioner had no property interest under State law in employment beyond the 1981-82 school year at the time the contract was executed, it must be determined whether Respondent had a vested interest in Petitioner's status at the time the contract was signed.  Wood v.  Lovett, 313 U.S.  362, 371 (1941).  There is, however, no property right or vested interest in any rule of common law; the Constitution does not forbid the creation of new rights, or the abolition of old ones recognized by the common law, to attain a permissible legislative objective, despite the fact that "otherwise settled expectations" may be upset thereby.  Duke Power Co.  v.  Carolina Environ.  Study, 438 U.S.  59, 88, n.  32 (1978).

Respondent's expectation, therefore, that, under common law, Petitioner would continue to have no property interest in employment beyond the 1981-82 school year, was a mere expectancy, contingent on the action (or inaction) of the legislature.  Upon the enactment of the TCNA, that expectation ceased and Respondent became bound to honor Petitioner's newly created statutory rights.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was entitled to the benefits afforded by the Term Contract Nonrenewal Act.

2.  Petitioner could not properly be nonrenewed pursuant to the Term Contract Nonrenewal Act because of a "community feeling of imcompetency.

3.  There is not substantial evidence of actual incompetency.

4.  Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 27th day of Jan., 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard the Respondent's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 27th day of January, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 9th day of APRIL, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this motion be, in all things, DENIED.

SIGNED AND ENTERED the 11 day of JUNE, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION

*.  Even were the evaluations otherwise, it should be noted that they would not constitute substantial evidence in and of themselves in a case in which the person making the evaluation does not testify.  The thrust of the TCNA is to require (1) administrators to conduct honest evaluations, (2) local boards of trustees to consider those evaluations prior to giving notice of any proposed nonrenewals, and (3) the evaluators to appear at any hearing before the local boards of trustees and testify concerning the accuracy of and the basis for the evaluations.  This observation should not be construed to mean that a local board of trustees is bound by the evaluation and testimony of an evaluator or that this is the only means by which substantial evidence may be adduced at a local hearing; however, this process is certainly one of the principal concerns of the Act.
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