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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners Susan Kinnaird, Martha Daniel, and Gloria Jones appeal the decision of Respondent, Houston Independent School District, to change their duty schedules for the 1986-87 school year.

By agreement of the parties, this appeal is submitted for decision on joint stipulations of fact and cross motions for summary judgment.  Oral arguments on the motions for summary judgment were heard on May 19, 1989 by Maggie H.  Montelongo, Hearing Officer appointed by the State Commissioner of Education.  Lorraine J.  Yancey was subsequently appointed as substitute Hearing Officer.  Petitioners are represented by Dianne E.  Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Jennifer W.  Jacobs, Attorney at Law, Houston, Texas.

Because there is no genuine issue as to any material fact on the issue of whether Respondent breached Petitioners' contracts when their duty schedules were changed from twelve months (260 days) for the 1985-86 school year to ten months (183 days) for the 1986-87 school year, the Hearing Officer recommended in a Proposal for Decision issued on March 22, 1991, that Respondent's motion for summary judgment be granted and Petitioners' motion for summary judgment and, consequently, the appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Interim Commissioner of Education, I make the following Findings of Fact:

1.  Respondent was at all pertinent times a political subdivision of the State of Texas, organized pursuant to law, and charged with the responsibility of operating and maintaining a public school system within its geographical boundaries.  (Stip.  Facts).

2.  At all pertinent times, Petitioners were employed as teachers by Respondent.  (Stip.  Facts).

3.  Petitioners Kinnaird and Jones were employed by Respondent pursuant to the terms of a continuing contract.  (Stip.  Facts).

4.  Petitioner Daniel was employed by Respondent pursuant to the terms of a probationary contract.  (Stip.  Facts).

5.  For the 1985-86 school year, Petitioners were assigned to work 12 months (260 days) ending August 31, 1986.  (Stip.  Facts).

6.  Petitioners received notice of a change to a 10-month (183 days) duty schedule for the 1986-87 school year on July 1, 1986.  (Pet.  Ex.  I).

7.  The 1986-87 school year for ten-month employees officially started August 26, 1986 and ended June 11, 1987.  (TR.  31, 32).

8.  On July 10, 1986, Petitioners and Respondent agreed to a contract for the 1986-87 school year that started September 1, 1986 and ended June 15, 1987; Petitioners agreeing to work four days beyond the school calendar year for 1986-87 because their contract started on September 1, 1986 instead of August 26, 1986.  (Pet.  Ex.  L, M, N,).

9.  Respondent and Petitioners agreed that August 26-29, 1986 would complete Petitioners duty schedule for the 1985-86 school year.  (Pet.  Ex.  L, M, N,).

10.  Petitioner presented no evidence that they received less than full compensation for the 1985-86 school year.  (Record).

11.  Petitioners presented no evidence that they received less than full compensation for the 10-month duty schedule for 1986-87 school year.  (Record).

12.  Petitioners presented no evidence that their vacation days for 1985-86 school year were reduced.  (Record).

13.  Petitioners' contracts did not contain specific provisions for the number of days to be worked.  (Pet.  Ex.  A, B, C, D).

14.  Petitioners alleged a violation of 19 Tex.  Admin.  Code Sec.  105.72(d) in Petitioners' cross motions for summary judgment, but not in the Petition for Review.  Respondent timely objected in its Reply to Petitioners Motion for Summary Judgment.

Discussion
The question presented is whether a breach of contract occurred when Respondent changed Petitioners duty schedule and created a four-day overlap between the end of Petitioners' 1985-86 schedule and the beginning of the 1986-87 schedule.

Petitioners allege that Respondent: (1) unilaterally modified Petitioners' contracts without due process of law; (2) caused a loss of four days pay; (3) caused a reduction in the number of vacation days to which Petitioners were entitled; (4) increased the number of duty days after the 1986-87 school year began; (5) violated Texas Education Code, Sections 13.107 and 13.110.

A brief recital of the facts is dispositive of four of Petitioners' allegations.  On July 10, 1986, in response to Respondent's memo regarding the problem of a four-day overlap between duty schedules for the 1985-86 and 1986-87 school year, Petitioners selected Option Three from three options available to them.  Option three provided in part:

...the period August 26-29, 1986, shall be considered the completion of my 1985-86 duty schedule....I pledge that I will work four duty days beyond the scheduled last day of work for my 1986-87 duty schedule....

Based on these facts Petitioners can not prevail on the aforementioned allegations.  As the record clearly shows, they received notice prior to August 1st and had an opportunity to accept or reject the terms of the duty schedule for 1986-87; Respondent and Petitioners agreed to complete the 1985-86 school year pursuant to the terms of their contract; Petitioners' vacation balance was not affected by Option Three; and Petitioners did not lose four days pay by delaying their start of the new school year until September 1, 1986.

Petitioners cite Myrtle Springs Reverted Independent School District v.  Hogan, 705 S.W.2d 707 (Tex.  App.--Texarkana 1985, writ ref'd n.r.e) and James v.  Hitchcock Independent School District, 742.  S.W.2d 701 (Tex.  App.--Houston [1st Dist] 1987, writ denied) in support of the argument that each teacher with whom a continuing contract has been made may not have that contract modified unless one of the causes or occurrences enumerated in the Education Code justifies either the termination of the contract or a return of the teacher to probationary status.  See Tex.  Educ.  Code Ann.  Sections 13.107 and 13.110 (Vernon 1991).

Neither Myrtle Springs Reverted ISD nor James stand for the proposition that a school district is prohibited from setting salaries and duty schedules for the upcoming school year prior to the commencement of the contract.  See Bowman v.  Lumberton Independent School District, 801 S.W.2d 883, 887 (Tex.  1990).  Further, the cases cited by Petitioners are distinguishable from the instant case.  In James the number of duty days was a specific term in the teacher's contract.  In Myrtle Springs Reverted ISD the school district failed to follow its own procedures for nonrenewal of a contract.

Thus, Respondent's Motion for Summary Judgment should be granted.  Petitioners' Motion for Summary Judgment and, consequently, the appeal in its entirety should be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Interim Commissioner of Education, I make the following Conclusions of Law:

1.  Vacation days to which Petitioners were entitled for 1985-86 were not affected by the four-day overlap between the duty schedules for 1985-86 and 1986-87 school years.

2.  Petitioners received due process of law when Petitioners received notice on July 1, 1986 that their duty schedules would be changed effective September 1, 1986; thus, Petitioners were given the opportunity to accept or reject the new terms for the 1986-87 school year.

3.  Petitioners' contracts for 1985-86 were not unilaterally modified by Respondent.

4.  Petitioners' contracts for 1986-87 were not unilaterally modified by Respondent.

5.  Respondent did not breach Petitioners' contracts for the 1985-86 school year.

6.  Respondent did not breach Petitioners' contracts for the 1986-87 school year.

7.  Respondent acted within the scope of Tex.  Educ.  Code Sections 13.107 and 13.110 when it changed Petitioners' duty schedule for the 1986-87 school year.

8.  Petitioners waived the issue of whether Respondent violated 19 Tex.  Admin.  Code Sec.  105.72(d) because it was not based on written pleadings and Respondent made a timely objection.

9.  Petitioners' Motion for Summary Judgment should be DENIED.

10.  Respondent's Motion for Summary Judgment should be GRANTED.

11.  Petitioners' appeal should be DENIED in its entirety.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Interim Commissioner of Education, it is hereby

ORDERED that Petitioner's Motion for Summary Judgment be DENIED and Respondent's Motion for Summary Judgment be, and is hereby, GRANTED.

IT IS FURTHER ORDERED that Petitioners' appeal be, and is hereby, DENIED in its entirety.

SIGNED AND ISSUED this 31st day of May, 1991.

___________________________

THOMAS E.  ANDERSON, JR.

INTERIM COMMISSIONER OF

  EDUCATION
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ORDER EXTENDING TIME FOR CONSIDERATION
OF MOTION FOR REHEARING
COMES NOW the undersigned and hereby EXTENDS the time to AUGUST 29, 1991 for consideration of the Motion for Rehearing in the above-styled and numbered matter; and, for cause would show that this extension is not for the purpose of delay but rather, to allow the Commissioner of Education time for due consideration to matters of record.

SO ORDERED.

SIGNED AND ISSUED the 10th day of June, 1991.

___________________________

                                                             JOAN HOWARD ALLEN

                                                             DIRECTOR OF HEARINGS & APPEALS
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioners' Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ISSUED this 28th day of June, 1991.

___________________________

THOMAS E.  ANDERSON, JR.

INTERIM COMMISSIONER OF

EDUCATION
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