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PROPOSAL FOR DECISION
Statement of the Case
Denise Salisbury, Petitioner, brings this appeal by next friend, her mother, Ms.  Barbara Salisbury, from an action of the Board of Trustees of the Garland Independent School District (GISD), Respondent, to suspend Petitioner beginning January 7, 1981 and lasting through the end of the semester.

The appeal was heard on August 19, 1981, before the appointed Hearing Officer, John D.  Ready, Jr.  Upon Mr.  Ready's recusal from the case, Dianne E.  Doggett was appointed as substitute Hearing Officer to prepare this Proposal for Decision and such other documents as may be necessary in this case.  Petitioner appeared pro se.  Respondent was represented by Mr.  Earl Luna, Attorney at Law, Dallas, Texas.

Findings of Fact
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as Hearing Officer, I make the following findings of fact:

At all times relevant to this appeal, Respondent had in full force and effect School Board Policy Number 513, which provides, in part, as follows:

"Any student known to have any alcoholic beverage, including wine or beer, in his possession, or known to be under the influence of any alcoholic beverage, while on school premises or while a participant in or spectator at a school-sponsored event, shall be expelled.  For the first offense under this policy, a student will be expelled for not less than the balance of the current semester and not more than the balance of the current term of school.  For second or additional offense under this policy, a student shall be expelled for the balance of the term of school.  No credit shall be given to the student for the semester or semesters during any portion of which he/she was expelled." See Respondent's Ex.  2.

Petitioner was, at the time of the actions for which she was suspended, an 8th grade student in the Brandenburg Middle School (Brandenburg) of the Garland Independent School District.

The events in controversy occurred on January 7, 1981 in Brandenburg's school cafeteria.  On that date Petitioner was seated directly across the lunch table from Amy Clark, a fellow student.  Fellow student Scarlet Louden was seated next to Clark.  Louden had brought from home a Tupperware brand salt shaker containing bourbon, an alcoholic beverage.  Clark got up and purchased a Coca-Cola, brought it back to the table, and resumed her seat.  Louden took the bourbon out of her purse and poured some into Clark's Coca-Cola.  Louden and Clark drank from the Coca-Cola.  Then Clark handed the Coca-Cola to Petitioner saying, "Here, Denise, take a drink." Knowing it contained alcohol, Petitioner drank from the Coca-Cola and gave it back to Clark.  Tr.  43-47.  Clark and Louden then shared the Coca-Cola with several other students in the cafeteria.

Later that day, Mike Moses, Brandenburg Principal, questioned Clark and Louden concerning the incident.  Clark and Louden implicated Petitioner, as well as several other students.  While Clark and Louden waited elsewhere, Petitioner was called in to Moses' office to discuss the incident.  Petitioner's attitude was evasive and uncooperative.  Tr.  59.  Moses asked Petitioner repeatedly whether she had had something at school that day that she shouldn't have had.  Petitioner repeatedly denied that she had.  Moses and Petitioner then joined Clark and Louden in a conference room.  Both Clark and Louden stated repeatedly at that time in Petitioner's presence that Petitioner had drunk from the Coca-Cola, and that she had known what was in it before she had drunk from it.  Petitioner admitted having drunk from the Coca-Cola, but continued to deny that she had known what was in it before she had drunk from it.  Moses told Petitioner repeatedly that he did not think she was telling the truth.  Tr.  10.  Petitioner eventually admitted to Moses that she had known what was in the Coca-Cola before she had drunk from it.  Tr.  10, 62.

Subsequently that day, all the students implicated in the incident were gathered together, and each was asked individually whether they had known the Coca-Cola had contained an alcoholic beverage before they had possessed or drunk it.  Again, Petitioner answered that she had known.  Tr.  62.  At that time Moses advised the students, including Petitioner, that he would recommend expulsion pursuant to School Board Policy 513.

The following day, January 8, 1981, an informal conference was held at which Moses, Petitioner, and Petitioner's mother were present.  Subsequently, a hearing was held before GISD Assistant Superintendent for Administration, Marvin Roden.  On January 28, 1981, a hearing was held before the GISD Board of Trustees.  The Board upheld the recommendation of Principal Moses to expel Petitioner for the balance of the current semester, and that she be eligible to return to school on January 26, 1981.  (Resp.  Ex.  1).  No credit was given her for the semester during which she was expelled.

Discussion
The central issue on appeal is whether Petitioner knew the beverage was alcoholic before she drank from it.

Petitioner insists that she did not know.  She contends that Louden kept the shaker of bourbon underneath the table while pouring from it into the Coca-Cola so that Petitioner did not see her do this.  She further contends that no one told her what was in the Coca-Cola prior to her drinking from it.  She alleges that after drinking from it, she asked Clark what was in it because it had a strong taste to it, and that Clark had replied that there was bourbon in it, whereupon Petitioner returned it to Clark without drinking from it again.  Tr.  8.

Petitioner further contends that she was cooperative during Moses' questioning, and immediately admitted to him having had something she should not have had.  She also contends that she only admitted to Moses having known (before she drank) that there was alcohol in the Coca-Cola because she was overwhelmed by the questioning.  She takes the position that she is easily convinced of things in general and that, by the time Clark, Louden, and Moses had insisted for approximately an hour that she had known, she believed it herself.  Tr.  35-36.  It is also Petitioner's position that although Louden told Moses that Petitioner had known before drinking, Louden actually had never known whether or not Petitioner had known.

Respondent, on the other hand, contends that Petitioner knew the Coca-Cola was alcoholic before she drank from it.  It further contends that she was evasive and uncooperative when questioned by Moses, and that her admissions were uncoerced and freely given.

In light of all the evidence, it appears that Respondent's contentions are the more credible, for the following reasons.

The most damaging evidence against Petitioner was her own admissions.  She admitted at least twice on the day of the incident that she had known there was alcohol in the beverage before she drank from it; once when confronted by Clark and Louden, and once when all the implicated students were gathered together.  Petitioner contends that these admissions were the result of an overpowering situation, and were not true.  However, the only evidence of undue influence was the fact that three people, two of them students, repeatedly insisted to Petitioner that she had known what was in the drink before she drank from it.  Petitioner herself testified that Moses was talking "in a regular loud voice," and that she felt only "a little bit" harassed.  Tr.  31.  Presumably the only advantage Petitioner gained from making the admissions was relief from the questioning.

Petitioner's arguments in this regard are not persuasive.

Petitioner's credibility was damaged by one line of testimony in particular.  When first examined by Respondent's counsel concerning the questioning by Moses, Petitioner testified that she had immediately admitted to Moses that she had had something at lunch that she was not supposed to have.  Tr.  13.  Petitioner, however, was clearly impeached by her previous statements to the School Board that she had at first denied this to Moses.  Tr.  14-16.  Petitioner's credibility was further damaged by the fact that she did initially deny this to Moses.  Petitioner's own testimony reveals that she did know, at least immediately after drinking from the Coca-Cola, that it had contained an alcoholic beverage, and thus that she had had something that she was not supposed to have.

Louden's testimony that she did not know whether or not Petitioner had known what was in the drink before she drank from it (Tr.  39) is not credible, inasmuch as it conflicts with her more contemporaneous statements to Moses to the contrary.

On the basis of the foregoing discussion, it is apparent that Moses' testimony that Petitioner was evasive and uncooperative (Tr.  59) is credible, and that Respondent's contention that Petitioner knew the Coca-Cola was alcoholic before she drank from it is the more likely version of the events in controversy.

Conclusions of Law
Having considered all evidence, matters of record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Officer, I make the following conclusions of law:

1.  That GISD Policy Number 513 is a valid exercise of the authority granted Respondent by Tex.  Educ.  Code Ann.  §23.26 (Vernon 1972) and §21.301 (Vernon Supp.  1982).

2.  That on January 7, 1981, Petitioner knowingly possessed and consumed an alcoholic beverage while on Respondent's Brandenburg Middle School campus.

3.  That the decision of Respondent's Board of Trustees to suspend Petitioner for the remainder of the Fall semester of the 1980-81 school term is not arbitrary or capricious and is not in violation of law.

4.  That Petitioner's appeal should be, in all things, DENIED.

RECOMMENDATION
It is RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and render an order consistent therewith.

SIGNED AND ENTERED this the 5th day of MAY, 1982.

___________________________

DIANNE E.  DOGGETT

HEARING OFFICER
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DECISION OF THE COMMISSIONER
Statement of the Case

Denise Salisbury, Petitioner, brings this appeal by next friend, her mother, Ms.  Barbara Salisbury, from an action of the Board of Trustees of the Garland Independent School District (GISD), Respondent, to suspend Petitioner beginning January 7, 1981, and lasting through the end of the semester.

The appeal was heard on August 19, 1981, before the appointed Hearing Officer, John D.  Ready, Jr.  Upon Mr.  Ready's recusal from the case, Dianne E.  Doggett was appointed as substitute Hearing Officer to prepare this Proposal for Decision and such other documents as may be necessary in this case.  Petitioner appeared pro se.  Respondent was represented by Mr.  Earl Luna, Attorney at Law, Dallas, Texas.

On May 6, 1982, the Hearing Officer issued her Proposal for Decision concluding, inter alia, that Petitioner's appeal should be denied.  Exceptions to the Proposal for Decision were due on May 31, 1982, and none have been received.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

At all times relevant to this appeal, Respondent had in full force and effect School Board Policy Number 513, which provides in part, as follows:

Any student known to have any alcoholic beverage, including wine or beer, in his possession, or known to be under the influence of any alcoholic beverage, while on school premises or while a participant in or spectator at a school sponsored event, shall be expelled.  For the first offense under this policy, a student will be expelled for not less than the balance of the current semester and not more than the balance of the current term of school.  For second or additional offense under this policy, a student shall be expelled for the balance of the term of school.  No credit shall be given to the student for the semester or semesters during any portion of which he/she was expelled.

See Respondent's Ex.  2.

Petitioner was, at the time of the actions for which she was suspended, an 8th grade student in the Brandenburg Middle School (Brandenburg) of the Garland Independent School District.

The events in controversy occurred on January 7, 1981, in Brandenburg's school cafeteria.  On that date Petitioner was seated directly across the lunch table from Amy Clark, a fellow student.  Fellow student Scarlet Louden was seated next to Clark.  Louden had brought from home a Tupperware brand salt shaker containing bourbon, an alcoholic beverage.  Clark got up and purchased a Coca-Cola, brought it back to the table, and resumed her seat.  Louden then took the bourbon out of her purse and poured some into Clark's Coca-Cola.  Louden and Clark drank from the Coca-Cola and handed the Coca-Cola to Petitioner saying, "Here, Denise, take a drink." Petitioner drank from the Coca-Cola and gave it back to Clark.  Tr.  43-47.  Clark and Louden then shared the Coca-Cola with several other students in the cafeteria.

Later that day, Mr.  Mike Moses, Brandenburg Principal, questioned Clark and Louden concerning the incident.  Clark and Louden implicated Petitioner as well as several other students.  While Clark and Louden waited elsewhere, Petitioner was called into Mr.  Moses' office to discuss the incident.  Petitioner's attitude was evasive and uncooperative.  Tr.  59.  Mr.  Moses asked Petitioner repeatedly whether she had had something at school that day that she shouldn't have had.  Petitioner repeatedly denied that she had.  Mr.  Moses and Petitioner then joined Clark and Louden in a conference room.  Both Clark and Louden stated repeatedly at that time in Petitioner's presence that Petitioner had drunk from the Coca-Cola and that she had known what was in it before she had drunk from it.  Petitioner admitted having drunk from the Coca-Cola, but continued to deny that she had known what was in it before she had drunk from it.  Mr.  Moses told Petitioner repeatedly that he did not think she was telling the truth.  Tr.  10.  Petitioner eventually admitted to Mr.  Moses that she had known what was in the Coca-Cola before she had drunk from it.  Tr.  10, 62.

Subsequently that day all the students implicated in the incident were gathered together and each was asked individually whether they had known the Coca-Cola had contained an alcoholic beverage before they had possessed or drunk it.  Again, Petitioner answered that she had known.  Tr.  62.  At that time Mr.  Moses advised the students, including Petitioner, that he would recommend expulsion pursuant to School Board Policy 513.

The following day, January 8, 1981, an informal conference was held at which Mr.  Moses, Petitioner, and Petitioner's mother were present.  Subsequently, a hearing was held before GISD Assistant Superintendent for Administration, Mr.  Marvin Roden.  On January 28, 1981, a hearing was held before the GISD Board of Trustees.  At the conclusion of the hearing the Board voted to uphold the recommendation of Principal Moses to expel Petitioner for the balance of the current semester, and that she be eligible to return to school on January 26, 1981.  (Resp.  Ex.  1).  No credit was given her for the semester during which she was expelled.

Discussion
The central issue on appeal is whether Petitioner knew the beverage was alcoholic before she drank from it.

Petitioner insists that she did not know.  She contends that Louden kept the shaker of boubon underneath the table while pouring from it into the Coca-Cola so that Petitioner did not see her do this.  She further contends that no one told her what was in the Coca-Cola prior to her drinking from it.  She alleges that after drinking from it, she asked Clark what was in it because it had a strong taste to it, and that Clark had replied that there was bourbon in it, whereupon Petitioner returned it to Clark without drinking from it again.  Tr.  8.

Petitioner further contends that she was cooperative during Mr.  Moses' questioning and immediately admitted to him having had something she should not have had.  She also contends that she only admitted to Mr.  Moses to having known (before she drank) that there was alcohol in the Coca-Cola because she was overwhelmed by the questioning.  She takes the position that she is easily convinced of things in general and that, by the time Clark, Louden, and Mr.  Moses had insisted for approximately an hour that she had known, she believed it herself.  Tr.  35-36.  It is also Petitioner's position that although Louden told Mr.  Moses that Petitioner had known before drinking, Louden actually had no such knowledge.

Respondent, on the other hand, contends that Petitioner knew the Coca-Cola was alcoholic before she drank from it.  Respondent further contends that Petitioner was evasive and uncooperative when questioned by Mr.  Moses and that her admissions were uncoerced and freely given.

In light of all the evidence, it appears that, for the following reasons, Respondent's contentions are the more credible.

The most damaging evidence against Petitioner was her own admissions.  She admitted at least twice on the day of the incident that she had known there was alcohol in the beverage before she drank from it; once when confronted by Clark and Louden, and once when all the implicated students were gathered together.  Petitioner contends that these admissions were the result of an overpowering situation and were not true.  However, the only evidence of undue influence was the fact that three people, two of them students, repeatedly insisted to Petitioner that she had known what was in the drink before she drank from it.  Petitioner herself testified that Mr.  Moses was talking "in a regular loud voice," and that she felt only "a little bit" harassed.  Tr.  31.  Presumably the only advantage Petitioner gained from making the admissions was relief from the questioning.  Petitioner's arguments in this regard are not persuasive.

Petitioner's credibility was particularly damaged by one line of testimony.  When first examined by Respondent's counsel concerning the questioning by Mr.  Moses, Petitioner testified that she had immediately admitted to Mr.  Moses that she had had something at lunch that she was not supposed to have.  Tr.  13.  Petitioner was clearly impeached, however, by her previous statements to the School Board that she had at first denied this to Mr.  Moses.  Tr.  14-16.  Petitioner's credibility was further damaged by the fact that she did initially deny this to Mr.  Moses.  Petitioner's own testimony reveals that she did know, at least immediately after drinking from the Coca-Cola, that it had contained an alcoholic beverage and thus, that she had had something that she was not supposed to have.

Louden's testimony that she did not know whether or not Petitioner had known what was in the drink before she drank from it (Tr.  39) is not credible inasmuch as it conflicts with her more contemporaneous statements to the contrary to Mr.  Moses.

On the basis of the foregoing discussion, it is apparent that Mr.  Moses' testimony that Petitioner was evasive and uncooperative (Tr., 59) is the more credible and that Respondent's contention that Petitioner knew the Coca-Cola was alcoholic before she drank from it is the more likely version of the events in controversy.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following conclusions of law.

1.  That GISD Policy Number 513 is a valid exercise of the authority granted Respondent by Tex.  Educ.  Code Ann.  §23.26 (Vernon 1972).

2.  That on January 7, 1981, Petitioner knowingly possessed and consumed an alcoholic beverage while on Respondent's Brandenburg Middle School campus.

3.  That the decision of Respondent's Board of Trustees to suspend Petitioner for the remainder of the Fall semester of the 1980-81 school term is not arbitrary or capricious and is not in violation of law.

4.  That Petitioner's appeal should be, in all things, DENIED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 16th day of June, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION

4
2
#180-R5-781

