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O R D E R

BE IT KNOWN that on this date came on for consideration before the designee of the State Commissioner of Education Petitioner's Motion to Dismiss; and, after due consideration to matters of record, it is accordingly

ORDERED that the Motion be GRANTED, and this appeal be, and is hereby, DISMISSED.

SIGNED AND ISSUED this  5th  day of  August  , 1992.

_____________________________

JOAN HOWARD ALLEN

DIRECTOR OF HEARINGS
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DECISION OF THE COMMISSIONER

Statement Of The Case

Petitioner Fleming appeals Respondent's decision to deny him a pay increase that all other administrators received.  Respondent contends Petitioner was denied a pay increase due to his low performance evaluation scores.  Petitioner argues Respondent has no policy stating that the prerequisite for a pay increase is a specific performance evaluation score.

On July 23, 1992, a hearing on the merits was held before Lorraine J. Yancey, Hearings Examiner appointed by the Commissioner of Education.  Petitioner was represented by Kevin F. Lungwitz, Attorney at Law, Austin, Texas.  Respondent was represented by Roger D. Hepworth, Attorney at Law, Austin, Texas.

The subject of Petitioner's grievance to the board of trustees on December 9, 1991 was Respondent's decision to deny Petitioner a 4% salary increase; Petitioner did not grieve Respondent's Policy DNA or his performance evaluations at the December board meeting.

On March 17, 1993, the Hearings Examiner issued a Proposal for Decision recommending that Petitioner's appeal be denied.  Exceptions and replies were timely filed and considered.

Findings Of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner J. Leon Fleming was employed by Respondent as a principal, pursuant to multiple-year term contract beginning in August, 1990 and ending in June 1992.  (Pet. Ex. 1).

2. On February 11, 1991, Petitioner received a "below expectations" performance evaluation score of 2.7 from Respondent's Superintendent John D. Lands.  Respondent's administrator appraisal procedure required that each campus principal be evaluated annually according to eight major criteria using a scale ranging from a low score of one (1) to the highest score of five (5).  (Resp. Ex. 2).

3. Included in Petitioner's performance evaluation on February 11, 1991 was the following developmental plan:

DEVELOPMENTAL PLAN (required on any task rated below expectation or unsatisfactory)

Mr. Fleming needs to improve in the following areas:

1. School Climate
5.
Professional Growth and Development

2. School Improvement
6.
School/Community Relations

3. Instructional Management

4. Personnel Management
There is a need for a more dedicated effort to be a successful principal.  Training in the above areas and a positive attitude could eliminate the deficiencies.
(Resp. Ex. 2).

4. On September 27, 1991, Petitioner received a "below expectations" performance evaluation score of 2.5 from Respondent's Superintendent John D. Lands. (Pet. Ex. 2).

5. Included in Petitioner's performance evaluation on September 27, 1991 was the following developmental plan and recommendation:

DEVELOPMENTAL PLAN (required on any task rated below expectation or unsatisfactory)

Mr. Fleming needs to improve in the following areas:
1. School Climate
6.
Professional Growth and Development

2. School Improvement
7.
School/Community Relations

3. Instructional Management

4. Personnel Management

5. Administration and Fiscal/Facilities Management
There is a need for immediate improvement in the above areas of responsibility.  There is a need for training in these areas and a demonstrated willingness to become a more professional administrator.

RECOMMENDATION

Job responsibilities will be monitored and evaluated and significant improvement will be expected.  The "below expectations" ratings do not meet expected levels of performance for continued employment with the Detroit Independent School District.
(Pet. Ex. 2).

6. On October 14, 1991, Petitioner submitted grievances to Respondent's board of trustees regarding staff appointments for the high school campus, performance evaluation for principals, and the faculty morale.  (Resp. Ex. 5).

7. By letter dated November 14, 1991, Petitioner notified Respondent's Superintendent John D.  Lands that he had been denied a pay increase that all other administrators received:
Mr. Lands,

I have recently learned that I was denied a pay increase that all other administrators received.

On questioning about this matter I was told it was because of evaluation scores.

At the current time there is no policy that states one must make a certain score to receive or not to receive a pay increase.

On two occasions I have ask for specific items to improve my evaluation with no response.

I feel that I am being discriminated against a an employee and would like this matter corrected immediately and that I receive the same increase as other employees.

Yours Truly,

Leon Fleming, Principal

8. On November 26, 1991, Petitioner requested a grievance hearing with Respondent's board of trustees on the issue of discrimination in dealing with salary increases among administrators.

(Resp. Ex. 10; TR. 105).

9. On December 9, 1991, Respondent's board of trustees voted against raising Petitioner's salary by the same 4% as other administrators, effective 9-1-91.  (Resp. Ex. 4).

10. Petitioner presented no evidence as to whether the 4% salary increased received by other administrators was a cost-of-living increase or a merit increase.  (Record).

11. Petitioner presented no evidence that he was entitled to a 4% merit increase in salary. (Record).

Discussion
The record clearly reflects that the subject matter of Petitioner's appeal to Respondent's board of trustees on December 9, 1991 was the Respondent's decision to deny him the 4% pay increase received by all other administrators.  While Petitioner's letter of November 14, 1991 mentions evaluation scores, it asserts that Respondent has not adopted a policy linking evaluation scores to the determination of salary increases.  On appeal, Petitioner presented no evidence on this issue.  Additionally, there was no evidence that the salary increase presented to the other administrators was not based on merit.  Respondent provided evidence that Petitioner's performance as an administrator during the 1990-91 school year and the 1991-92 school year was below Respondent's expectations.  Petitioner's appeal should be denied.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The State Commissioner of Education has jurisdiction of this appeal pursuant to Texas Education Code §11.13.

2. Respondent's decision to deny Petitioner a 4% increase in salary effective September 1, 1991 was not arbitrary, capricious, unlawful or a breach of contract.

3. The subject of Petitioner's grievance to the board of trustee on December 9, 1991 was Respondent's decision to deny Petitioner a 4% salary increase; Petitioner did not grieve Respondent's Policy DNA or his performance evaluations at the December board meeting.

4. Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this  9th  day of  December  , 1994.

_____________________________

LIONEL R. MENO
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