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Statement of the Case

Manuel Ruiz, Jr., Petitioner, appeals from the decision of the Board of Trustees of Robstown Independent School District, Respondent, to reassign him from his position as RISD's Director of Personnel to Assistant Principal at Robstown High School without affording him the benefit of a hearing.

A pre-hearing conference was held December 12, 1983, which concerned, among other things, RISD's Motion to Dismiss due to the failure of Petitioner to file a timely Notice of Appeal.  Mark W. Robinett, the Hearing Officer appointed by the Commissioner of Education, presided over the prehearing conference.  Petitioner appeared pro se.  The school district was represented by Allan E. Parker, Attorney at Law, Corpus Christi, Texas.

On January 16, 1984, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed without consideration of the merits.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On June 7, 1983, at approximately 4:20 p.m., Dr. Jose Gene Gallegos, Superintendent of RISD, informed Petitioner of his intent to recommend to the Board of Trustees that Petitioner be reassigned to Assistant Principal of Robstown High School.  (Tr. 5-6).

2. The School Board held its scheduled meeting at 7:00 p.m. that same evening.  (Tr. 6).

3. Petitioner called the Board Chairman, Mr. Abraham Enriques, and asked to be present at the Executive Session when Dr. Gallegos discussed Petitioner's reassignment with the Board.  (Tr. 6).

4. In Executive Session, Petitioner asked for a reason concerning his reassignment.  (Tr. 6).

5. Dr. Gallegos said that he was not satisfied with Petitioner's job performance.  This was the only reason Dr. Gallegos gave, besides making mention of the fact that Petitioner could be reassigned and was recommended for reassignment.  (Tr. 6).

6. Dr. Gallegos made the recommendation to reassign Petitioner to the position of high school assistant principal, and the Board members approved that recommendation.  (Tr. 6-7).

7. On June 8, 1983, Petitioner sent a letter to Dr. Gallegos, the substance of which is set forth in its entirety as follows:

I am requesting a hearing in front of the Board of Trustees of Robstown Ind.  School District in regard to your recommendation and their approval to transfer me to Assistant Principal from Personnel Director taken at the recent board meeting.  I believe your action and that of the board are a violation of my contract.

Please contact me or my representative, Ms. Mary Hepp, 5425 Kosteryz, (sic) Corpus Christi, Texas 78415, 854-4972, to set a date for the hearing as soon as possible.

(Resp. Ex. 3).

8. On June 10, 1983, Mary Hepp, Petitioner's designated representative, wrote a letter to Dr. Gallegos, the substance of which is set forth as follows:

I am requesting the reasons and any documentation to support your decision to recommend reassigning Manuel Ruiz to Assistant Principal from Personnel Director.

As Representative for Mr. Ruiz, I, urgently request that no action be taken to implement his reassignment until after the requested board hearing appealing the decision to reassign him to assistant Principal.

(Resp. Ex. 1).

9. On June 13, 1983, Dr. Gallegos sent a memorandum to Petitioner, the substance of which is set forth in its entirety as follows:

As you know, the Board of Trustees approved your re-assignment to Robstown High School in the position of Assistant Principal.

You are to begin this assignment on Tuesday, June 14, 1983.  Mr. Gonzalez has been informed of this and will be waiting for you to report on that date.

(Resp. Ex. 2).

10. On June 16, 1983, J. W. Gary, attorney for RISD, sent a letter to Petitioner's designated representative, Ms. Mary Hepp, set forth, in pertinent part, as follows:

1. Mr. Ruiz has contracted with the District to serve in the capacity stated in Paragraph II of the Contract (Director of Personnel) or in such other capacity as may be assigned to him in accordance with the policies and decisions of the Board of Trustees.  (Paragraph III).

2. Board policies delegate to the Superintendent the duty of nominating, for the Board's approval, his assistants, principals, supervisors, teachers, and other employees.

3. The superintendent exercised the duty delegated to him by the Board and recommended that Mr. Ruiz be assigned to a capacity (position) other than that of Director of Personnel; that is, he recommended that he be reassigned to the position of Assistant High School Principal.

4. The Board approved the recommendation of the superintendent.

5. The Board took no action to reduce the salary of Mr. Ruiz nor to reduce or extend the number of days which he is required to work.

6. The net result of the acts of the Board is that the Board exercised its rights under the terms of the Contract with Mr. Ruiz and has not in any fashion breached or violated such contractual provisions.

11. As Director of Personnel with RISD, Petitioner was familiar with the Agency's Rules Governing Hearings and Appeals Before the Commissioner of Education, including the thirty day timeline in which to appeal the decision of a local school board.  (Tr. 39-40, 59).

12. Petitioner tried to contact his representative several times during July but was told that she was on vacation and would be out of the office the entire month.  (Tr. 40-41).

13. In the meantime, Petitioner took no steps to contact anyone in the school district about the status of his case.  (Tr. 41-42).

14. By letter dated August 11, 1983, and postmarked August 17, 1983, Petitioner appealed the decision of the Board of Trustees to "demote" him without affording him a hearing.

15. Petitioner has incurred no loss of salary as a result of the reassignment.  (Tr. 10, 18).  His salary for the 1982-83 school year was approximately $35,500.  (Tr. 60-61).  His salary for the 1983-84 school year is approximately $35,800.  (Tr. 61).

Discussion

With its Answer, the school district filed a Motion to Dismiss for Want of Jurisdiction, on the basis that Petitioner's appeal was not filed in a timely manner.

Section 157.43 of the Agency's Rules Governing Hearings Before the Commissioner of Eduction reads as follows:

Within 30 days after the decision, ruling or failure to act complained of is communicated to the party making the appeal, Notice of Appeal shall be sent to the Commissioner and to the board or officer rendering the decision or ruling or failing to act.
In the present case, the district communicated its decision not to afford Petitioner a hearing on or about June 16, 1983.  Approximately two months later (August 17, 1983), Petitioner mailed his first correspondence to the Commissioner of Education concerning this appeal.

Normally, the thirty day timeline for appeal is not rigidly applied by the Agency if the Petitioner has good cause (i.e., a reasonable explanation other than lack of diligence) for failing to file a timely Notice of Appeal and if the delay in filing is not significant.  At the same time, however, the rule was not adopted to be ignored.  The thirty day deadline for filing Notice of Appeal serves to inform the school district quickly if one of its decisions is being appealed.  If a Notice of Appeal is not filed within thirty days, the district is in a position to treat its decision as final and go on about its other business.

In the present case, Petitioner filed his first document related to his appeal approximately thirty days after the deadline for filing a Notice of Appeal.  He contends that the reason his appeal was filed late is that his representative was on vacation during July, and he was not aware of the school district's letter to her concerning his request for a hearing until she returned from vacation in early August.

From the evidence, it would be difficult to conclude that Petitioner pursued this matter diligently.  Even though his representative was on vacation, someone in her office could have checked for correspondence from the school district concerning Petitioner's case.  Even in the unlikely event that no one would have done so - - if, for instance, Petitioner's representative had left strict orders that her mail was to simply accumulate, unopened, for a month - - Petitioner could have displayed diligence by at least asking someone to check for such correspondence.  However, when asked if there was any reason why Ms. Hepp's secretary could not have told him that a letter had been received from the school district concerning his case, Petitioner merely responded, "I don't know that she would be aware of something like that." (Tr. 54).

Petitioner could also have displayed diligence by contacting the school district directly about its decision.  As former Director of Personnel, he knew the proper person to contact for that information.  Nevertheless, he failed to do so.

In addition, even though Petitioner's representative was on vacation in July, the district's letter to her was sent in mid-June.  Petitioner has not explained why he failed to learn of that letter before Ms. Hepp left on vacation.  Further, although Ms. Hepp returned from her vacation in early August, Petitioner did not mail his appeal to the Commissioner until August 17, 1983.  In fact, it appears that, although he drafted his letter on August 11, 1983, he did not place it in the mail for six days.  Someone diligently pursuing his rights would have drafted and mailed the letter immediately upon learning that the deadline for appeal had already passed.

Because Petitioner did not pursue his rights diligently and his appeal was late by a significant amount of time, his failure to file a timely appeal should not be overlooked, and his appeal should be dismissed.  If the above were not sufficient considerations by themselves for dismissing this appeal, however, it should be kept in mind that Petitioner has not been deprived of either his livelihood or any of his salary.  He is still employed by the school district at the same salary he would have received as Director of Personnel.  He is merely performing different duties.  This is not to suggest that Petitioner's concerns are frivolous - - in fact, if the merits of this action were reached, Petitioner's claim that his reassignment was actually a demotion would deserve careful consideration.  It is submitted, however, that the Agency should enforce its timelines more rigorously in employment cases involving alleged demotions than in those cases in which the employee's very livelihood is at stake.

It is also submitted that the Agency should be rigorous in enforcing its timelines in cases in which the sole issue concerns the school board's failure to afford the appealing party a due process hearing.  If such a claim is quickly brought to the Agency's attention and expedited (as it should be) it is possible that a Petitioner with a meritorious claim can be awarded a meaningful remedy; i.e., a hearing before the local school board.  The possibility that such a hearing will be meaningful, however, decreases with the passage of time; delay, therefore, in filing such appeals should not be encouraged.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner failed to file his appeal in a timely manner pursuant to §157.43 of the Agency's Rules Governing Hearings Before the Commissioner of Education.

2. Petitioner has failed to demonstrate good cause for filing his appeal approximately thirty days late.

3. Petitioner's appeal should be dismissed without consideration of the merits.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be DISMISSED.

SIGNED AND ENTERED this  6th  day of  March  , 1984.

________________________________

RAYMON L. BYNUM
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