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DECISION OF THE COMMISSIONER
The Appeal
David Wilson, Petitioner, appeals from an action of the Board of Trustees of the Wallis-Orchard Independent School District (WOISD), Respondent, nonrenewing Petitioner's term contract of employment.

Petitioner is represented by Katherine L.  Moore, Attorney at Law, Houston, Texas.  Respondent is represented by C.  E.  Clover, Jr., Attorney at Law, Sealy, Texas.

Having read and examined the entire record in this appeal, I render this decision in lieu of a Proposal for Decision as provided by Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a §15 (Vernon Supp.  1982).

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner initiated this appeal on May 7, 1982, by filing his Notice of Intent to Appeal pursuant to 19 Tex.  Admin.  Code §157.53 (McGraw-Hill 1981).  Petitioner filed his Petition for Review on June 14, 1982, as required by 19 Tex.  Admin.  Code §157.44 (McGraw-Hill 1981).  Petitioner alleges, inter alia, that Respondent's decision to nonrenew Petitioner's employment contract was not supported by substantial evidence.

2.  By letter dated July 14, 1982, Respondent was advised by Ms.  Dianne E.  Doggett, the Hearing Officer appointed to preside over this appeal, that the local record of appeal, including a transcript of any hearing conducted before Respondent's Board of Trustees, was to be filed by Respondent no later than August 13, 1982.

3.  As of the date of this decision, no stipulations, agreed statement of facts, certified transcript, or other competent record of the evidence considered by Respondent's Board of Trustees has been filed in this appeal.

Discussion
Petitioner's appeal is subject to the provisions of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - 21.211 (Vernon Supp.  1982).  The scope of review to be exercised by the State Commissioner of Education is set forth in §21.207(a) as follows:

The Commissioner may not substitute his judgment for that of the board of trustees unless the decision below was .  .  .  not supported by substantial evidence.  [Emphasis added].

The sole obligation of the reviewing forum under the substantial evidence rule is to review the entire record and determine whether the evidence as a whole is such that reasonable minds could have reached the same conclusion as that appealed from.  United Savings Association of Texas v.  Vandygriff, 594 S.W.2d 163, 166 (Tex.  Civ.  App.  - Austin 1980, writ.  ref'd n.r.e.).  As no record of appeal has been filed by Respondent, it is impossible to determine the presence or absence of substantial evidence to support its decision to nonrenew Petitioner.  Absent stipulations or an agreed statement of facts, such a determination may not be appropriately accomplished without access to a certified transcript of the entire proceeding before Respondent's Board of Trustees.

The advent of the TCNA has caused considerable confusion throughout the educational community.  While the language of the statute clearly limits the reviewing forum to the local record of appeal before the local board of trustees, the legislature failed to clearly indicate that the record must be provided by the local board of trustees and must include a certified transcript of the local proceedings.  The present appeal is, therefore, remanded to Respondent's Board of Trustees for the preparation of a certified transcript.  Cases brought under the TCNA which are filed after the date of this decision in which no local record is filed, or in which the local record does not contain a certified transcript of the local proceedings, may be subject to reversal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  That the legislature, in enacting the Term Contract Nonrenewal Act, Tex.  Educ.  Code Ann.  §§21.201 - 21.211 (Vernon Supp.  1982), intended that an appeal filed with the State Commissioner of Education pursuant to that statute be resolved through a review of the record of appeal, which must include a certified transcript of the proceedings before the local board of trustees.

2.  The record of appeal must be provided to the Commissioner by the local board of trustees.

3.  The absence of a record of appeal renders it impossible to conduct a proper review of the dispute at bar.

3.  Petitioner's appeal should be REMANDED to Respondent's Board of Trustees for the preparation of a record of appeal, which must include a certified transcript of the proceedings before that body.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent file a record of appeal, including a certified transcript of the local proceedings, and submit said record of appeal to the Hearing Officer no later than sixty (60) days from the date of this order.  In the alternative, should no certified transcript of the local proceedings be available, it is hereby

ORDERED that Respondent's Board of Trustees conduct a rehearing in order to prepare a proper transcript therefrom and that such hearing be limited to the issues and causes for nonrenewal previously published to Petitioner by Respondent.  In the event that Respondent's Board of Trustees affirms its previous decision, Respondent is to file the record of appeal, including the certified transcript, with the Hearing Officer no later than sixty (60) days from the date of this order.

SIGNED AND ENTERED this 28th day of Oct., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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RECOMMENDED ORDER
COMES NOW the undersigned and moves the State Commissioner of Education to enter an order dismissing the Petitioner's appeal to the State Board of Education filed on the 22nd day of November, 1982, and for just cause would show that on the 10th day of December, 1982, Petitioner filed a pleading stating that the parties herein have entered into a settlement agreement, and petitioning dismissal of its appeal.  Accordingly, it is hereby

RECOMMENDED that Petitioner's motion be GRANTED, and the appeal be, in all things, DISMISSED.

SIGNED AND ENTERED the 14th day of DECEMBER, 1982.

                                                         __________________________

                                                         MARK W.  ROBINETT

                                                         DIRECTOR OF HEARINGS AND APPEALS

O R D E R
BE IT KNOWN that on this date came on to be heard the foregoing Recommended Order; and, after due consideration to matters of record, it is accordingly

ORDERED that the Recommended Order be ADOPTED, and Petitioner's appeal is hereby DISMISSED.

SIGNED AND ENTERED the 15th day of DECEMBER, 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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