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DECISION OF THE COMMISSIONER
Statement of the Case
Juan L.  Barrientez, Petitioner, brings this appeal by next friend, his mother Mrs.  Esther Barrientez, from an action of the Board of Trustees of the Corpus Christi Independent School District (CCISD), Respondent, to suspend Petitioner beginning June 22, 1981, and lasting through the end of the semester.

The appeal was heard on August 20, 1981, before the appointed Hearing Officer, John D.  Ready, Jr.  Upon Mr.  Ready's recusal from the case, Robert L.  Howell was appointed as substitute Hearing Officer to prepare this Proposal for Decision and such other documents as may be necessary in this case.

Petitioner was represented by Jon Bonilla, Attorney at Law, Corpus Christi, Texas.  Respondent was represented by Allan E., Parker, Attorney at Law, Corpus Christi, Texas.

Respondent's Exceptions to Proposal for Decision and Petitioner's Response to Exceptions were received on December 10, 1982, and December 21, 1982, respectively.  Respondent's Exceptions to Proposal for Decision are discussed herein.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact.

At all times relevant to this appeal, Respondent had in full force and effect the following policies:

Use of Controlled Substances - 5143.3.  No student shall .  .  .  be under the influence of any controlled substance so defined by the laws of the State of Texas as presently existing and as hereafter amended, including, but not limited to the following:

.  .  .

Marijuana

.  .  .

Suspension for Possession or Use of Controlled Substances, Alcohol, or Other Intoxicants - 5152.3.  Any student found in possession or under the influence of .  .  .  any controlled substance (as defined in Subparagraph 5143.3) on school property .  .  .  shall be recommended for suspension for the remainder of the current semester without exception, with failing grades in all courses mandatory.

Before school on June 22, 1981, the principal and assistant principal of Martin Junior High saw Petitioner, near a building adjacent to the school grounds, exchange something with two other students.  Tr.  101.  When the three students entered the school building, they were instructed by the assistant principal to go to the principal's office.  At that time, Petitioner's shirt smelled like marijuana, and his eyes were red and dilated.  A cigarette and cigarette lighter were found by the principal in Petitioner's sock.  Tr.  10, 14, 104.  The principal accused Petitioner of being under the influence of marijuana.  He told Petitioner that his accusation was based on the smell of Petitioner's shirt and the redness and dilation of Petitioner's eyes.  Tr.  22.  The other students were also interviewed and were not found to have the smell of marijuana about their clothing.  Tr.  102-04.  The principal questioned Petitioner and gave him an opportunity to rebut the allegation.  Tr.  137.  Frustrated with Petitioner's uncooperative attitude and failure to admit the alleged offense, the principal, by his own admission, threatened to accuse him of arson.  Subsequently, the Petitioner admitted smoking something before school.  Tr.  15.  The principal wrote out a suspension slip recommending suspension for the remainder of the semester and sent Petitioner home.

A hearing before the Board of Trustees convened the evening of June 23, was dismissed early, and resumed on June 29.  Tr.  45.  Juan attended school during the interval, beginning June 24.  Tr.  45.  The Board of Trustees voted to approve the principal's recommendation to suspend Petitioner for the remainder of the semester.

Petitioner was under the care of a doctor for an eye infection at the time of the allged offense.  At the Trustees' hearing and at the hearing before the State Commissioner of Education, Petitioner presented a note, signed by his doctor's secretary, stating that Petitioner's eye infection caused the redness in his eyes.  Pet.  Ex.  1.  Petitioner's doctor had prescribed eye drops to treat the infection.

Discussion
Petitioner contends that he was suspended without sufficient proof of a violation.  Respondent argues, in support of its decision, that Petitioner was "exchanging something" near campus with two other students before school; that his shirt smelled like marijuana; that his eyes were red and dilated; and that Petitioner admitted he had smoked marijuana that morning.  Tr.  101, 104, 116.

Petitioner's explanations of Respondent's contentions are uncontroverted.  He claims that what he was seen exchanging with the other two students was a cigarette.  Tr.  10.  This assertion is circumstantially supported by the fact that a cigarette and cigarette lighter were found on Petitioner and by the admission by the principal that he and the assistant principal were unable to identify what Petitioner was exchanging with the other two students.  Tr.  14, 101.

Petitioner further contends that the other two students' shirts did not smell of marijuana and his did, because he had worn that shirt while smoking marijuana the night before.  Tr.  20.  Petitioner also claims that his eyes were red and dilated due to his eye infection and/or medication.  Tr.  21, 49, 73.  This contention is supported in part by the note from his doctor's secretary stating that Petitioner's eye infection caused his eyes to be red.  Pet.  Ex.  1.

Finally, Petitioner alleges that, although he admitted smoking that morning, he did not say what he had smoked, and if he made a confession, it was coerced.  Indeed, Petitioner's alleged admission was made only after the principal threatened to accuse Petitioner of arson.  Tr.  14, 15.  In sum, the evidence is insufficient to support the conclusion that Petitioner was "under the influence" of marijuana the morning in question.  Because the decision on this point is dispositive of this appeal, it is not necessary to consider Petitioner's other contentions.

Respondent's Exceptions to Proposal for Decision
Respondent argues first that its Board of Trustees is entitled to complete discretion in construing the evidence and may not be properly reversed on the grounds that insufficient evidence exists in support of its decision.  In student discipline cases, no decision of a local board of trustees may stand in the absence of sufficient evidence presented at a de novo hearing before the State Commissioner of Education.  The Commissioner may not consider the evidence presented before Respondent's Board of Trustees, and he is not bound by the findings or conclusions of that body.

Respondent further urges that Respondent's principal's testimony was entitled to full credibility and that substantial evidence did exist.  However, the principal himself admitted procuring Petitioner's "confession" by threatening bogus criminal charges.  Disregarding the "confession" obtained in this manner, the evidence indicates only that Petitioner's clothing may have had the odor of marijuana about it and that his eyes may have been red and dilated.  Petitioner's explanation that his clothing was odorous because he had smoked marijuana the previous day is credible, because it is unlikely that Petitioner could have smoked marijuana with, and in close proximity to, two other students without the others also smelling of the substance.

Respondent further argues that, at the local hearing, the president of Respondent's Board of Trustees, a registered pharmacist, testified that Petitioner's medication had nothing to do with dilation of the pupils.  Because such evidence is hearsay, it may not form a basis for findings or conclusions and must be disregarded.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The evidence against Petitioner is insufficient to support Respondent's decision to suspend him for violation of Board Policy Number 5152.3.

2.  The Petitioner's appeal should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED.

SIGNED AND ENTERED this 5th day of May, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION

1
2
#177-R5-781


