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DECISION OF THE COMMISSIONER
Statement of the Case
Alvin Smith, Petitioner, appeals the decision of the Board of Trustees of Alvin Independent School District, Respondent, nonrenewing his term contract as athletic trainer for the 1985-86 school year.

Respondent filed a Motion to Dismiss on August 8, 1985.  A hearing on that Motion was held on September 18, 1985 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at that hearing by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by David M.  Feldman, Attorney at Law, Clear Lake City, Texas.

On July 29, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 14, 1986.  Respondent's Reply to Petitioner's Exceptions to the Proposal for Decision was filed on September 2, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was, at all times pertinent to this appeal, employed as a teacher by Alvin Independent School District pursuant to a continuing contract.  (Tr.  12, 22).

2.  Petitioner was also employed during the 1984-85 school year by Alvin ISD in the position of "Trainer-All Sports" pursuant to a "Coaching Contract (For Employees under Continuing Teaching Contract)." His salary as set forth in the contract, was "$3610 + 12 days." (Resp.  Ex.  1).

3.  Petitioner pursued a grievance the previous school year which culminated in a presentation to the Board of trustees on August 24, 1984.  The grievance concerned the athletic trainer's salary, the state of training equipment, and the need for a team physician and possible compensation.  Further, in a letter dated November 7, 1984, addressing the Board's actions related to these matters, Petitioner indicated that he would like to be evaluated by the team physician instead of the athletic director, because he did not feel that an objective evaluation could be obtained from Rex Turner, the athletic director.  (Pet.  Ex.  2).

4.  On February 11, 1985, the athletic director evaluated Petitioner's performance in Petitioner's capacity as athletic trainer.  The evaluation was generally unfavorable, especially in areas related to Petitioner's attitude, his cooperation with administration, and his support of established administrative policy.  On the evaluation form, it was noted that Petitioner would not be recommended for renewal.  (Pet.  Ex.  2).

5.  On February 13, 1985, Petitioner wrote to L.  H.  Nash, President of the Board of Trustees.  Petitioner asked that the Board reconsider his concerns set forth in his letter dated November 7, 1984 about not being able to receive an objective evaluation from the athletic director.  (Pet.  Ex.  2).

6.  On March 7, 1985, Petitioner received a letter from Emmett H.  McKenzie, superintendent of schools, which indicated that the Board of Trustees had considered Petitioner's letter dated February 13, 1985 at its meeting on March 5, 1985.  In part, that letter reads as follows:

The board reviewed your February 13, 1985 letter and gave lengthy discussion to it as well as to the recommendation submitted by the Athletic Director regarding your status as Athletic Trainer.  The board's decision was to approve the recommendation of the Athletic Director.  Consequently, effective at the conclusion of your current contract, you will no longer serve as Athletic Trainer.

As you are probably aware, the decision of the board does not affect your continuing contract as a teacher.  You will be assigned a normal teaching load for 1985-86 by your principal.

(Pet.  Ex.  1).

7.  On March 26, 1985, Petitioner sent a letter to the superintendent, which reads, in part, as follows:

In accordance with policy DOAD of the Alvin Independent School District and/or Texas Education Code 21.205, I hereby request a Formal Open Hearing concerning your memo of March 7, 1985 (Exhibit A).

(Pet.  Ex.  1).

8.  On March 27, 1985, the superintendent sent a memorandum to Petitioner concerning his request to meet with the Board of Trustees.  That memorandum reads as follows:

This will acknowledge receipt of your letter dated March 26, 1985.  In the letter you requested a hearing under provisions of Alvin I.S.D.  policy DOAD and/or Texas Education Code 21.205.  Since you are employed as a teacher under Chapter 13 of the Texas Education Code, the foregoing provisions do not apply.  Therefore, you are not entitled to a hearing under policy DOAD or T.E.C.  21.205.

However, if you wish to meet with the board to advise the board of any complaints you may have, as always the board is willing to meet with you.  Please advise whether you still desire a meeting with the board.

(Pet.  Ex.  1).

9.  On April 2, 1985, Petitioner delivered to the superintendent a letter which reads, in part, as follows:

In accordance with Chapter 13 of the Texas Education Code and/or Due Process, I hereby request a FORMAL OPEN HEARING concerning your memo of March 7, 1985 (Exhibit A).

(Pet.  Ex.  1).

10.  On April 2, 1985, the superintendent sent Petitioner a memorandum concerning Petitioner's letter dated April 2, 1985.  That memorandum reads as follows:

I advised you in my response to your earlier request for a hearing with the board that the board would meet with you.  However, in your letter dated April 2, 1985 you have cited Chapter 13, T.E.C.  as the basis for a "FORMAL PUBLIC HEARING." Again, since your teaching contract is not at issue, you are not entitled to a hearing on that basis.

I talked by telephone today to TSTA representative Helen Miller concerning your request.  Ms.  Miller agreed that I should advise you that either the school attorney or I will contact her on Tuesday, April 9, 1985 to discuss your request with her.  Doubtlessly (sic), Ms.  Miller will be in touch with you subsequent to April 9 to advise you.  I will await word from her to follow up on your request to meet with the board.

(Pet.  Ex.  1).

11.  Subsequent to a meeting with David Feldman, the school district's attorney on April 9, 1985, Petitioner's representative, Helen Miller, sent a letter to Mr.  Feldman which reads as follows:

After discussing Alvin Smith with you on April 9, 1985, I realize that I have failed to mention that I view Mr.  Smith's situation as a demotion which entails due process and a right to a hearing before the Board of Trustees.

We are requesting a fair hearing which would ensure the following standards:

a. an opportunity to be heard.

b.  an opportunity to confront and cross examine

c.  an opportunity to present evidence

d.  a right to representation

e.  a right to a decision based on evidence given at the hearing.

f.  a right to a written decision

g.  a right to an impartial decision

We feel that a "meeting" would be denying Mr.  Smith his right to due process when in fact the district has demoted him.

(Resp.  Ex.  2).

12.  On April 17, 1985, Mr.  Feldman sent a letter to Ms.  Miller which reads, in part, as follows:

Mr.  Smith is and remains a teacher on a continuing contract.  The fact that he was not given an additional contract as a trainer does not constitute a demotion nor entitle him to any form of full blown hearing before the Board.  If he would like to appear before the Board and present his grievance as previously discussed, he may do so.  Mr.  Smith will be placed on the agenda for the Board's regular meeting in May for that purpose unless he withdraws his request to appear.

(Resp.  Ex.  3).

13.  On May 14, 1985, Petitioner was allowed to appear before the Board and present his concerns.  (Tr.  45).  Petitioner did not assert at that time that he was entitled to a hearing in relation to a liberty interest, or that the recommendation by the athletic director was in retaliation for his filing a grievance; instead, he argued that he was entitled to a hearing because the action to nonrenew his contract as athletic trainer was a demotion.  (Tr.  53).

Discussion
Petitioner claims that he was entitled to a "full-fledged" hearing at the local level in relation to the nonrenewal of his contract as athletic trainer, as opposed to the "audience" he received on the matter.  He first contends that he was entitled to a hearing pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1985).  However, §21.211 states that the TCNA "does not apply to teachers who are employed under the provisions of the probationary or continuing contract law as set out in Subchapter C of Chapter 13 of this code." Petitioner is a teacher who is employed under the provisions of the probationary or continuing contract law.  The TCNA, therefore, does not apply to him.  Petitioner does present a strong argument that he is a "teacher" as that term is defined in §21.201 of the TCNA.  However, §21.211 expressly makes the entire Act, including §21.201, inapplicable to Petitioner.

Petitioner also asserts that he was entitled to a "name-clearing" hearing.  He contends that, on April 1, 1984, he was publicly ridiculed in the local newspaper by Respondent's athletic director when he accused Petitioner of gross lack of ability as an athletic trainer; among other things, the newspaper reporter was allegedly told by the athletic director that Petitioner was "no good." Petitioner further contends that, to raise a liberty interest, it is not necessary that the stigmatizing charges cause the termination; it is sufficient that the charges occur in connection with the termination.  In support of this contention, Petitioner cites Campos v.  Guillot, 743 F.2d 1123, 1126 (5th Cir.  1984).

If Petitioner had requested a name-clearing hearing before the Board of Trustees, it is questionable that he would have been entitled to one, due to (a) the tenuous connection between statements made on April 1, 1984 and Petitioner's nonrenewal as athletic director almost a year later; (b) the fact that Petitioner's employer (i.e., the Board of Trustees) did not either make those statements or publicize them as reasons for the nonrenewal of Petitioner as athletic director; and (c) the one specific statement that has been alleged (i.e., that Petitioner was "no good"), does not appear to rise to the level of stigmatization necessary to raise a "liberty interest" - - the statement alleged would not ordinarily be expected to seriously damage Petitioner's standing and associations in the community or foreclose him from the freedom to take advantage of other employment opportunities (indeed, Petitioner was allowed to continue as athletic trainer for a full year after the alleged statement was made).  See Id.  at p.  25-26.  However, Petitioner does not allege that he requested a "name-clearing" hearing at the local level.  The Board of Trustees cannot be held to have erred in not giving Petitioner such a hearing when he did not request one.

Petitioner also claims that his nonrenewal as athletic director was in retaliation for exercising his right to file grievances.  At the prehearing conference on appeal, however, Petitioner conceded that his position was not that the Board of Trustees itself was consciously motivated by his grievance to retaliate against him; rather, that the athletic director recommended the nonrenewal in retaliation for filing the grievance, and the Board itself is implicated by "rubber-stamping" that recommendation.  (Tr.  38).

In Hall v.  Axtell ISD, No.  166-R1a-683, pp.  10-12 (Comm'r Educ., May 1984), the Commissioner explained that

if a teacher suspects that an administrator has recommended his or her nonrenewal for unconstitutional reasons, the teacher should bring that allegation to the attention of the people to whom the administrator is accountable (i.e., the board of trustees) by requesting a hearing on the matter.  If the teacher clearly sets forth his or her allegations, and the board refuses to give the teacher a hearing, but merely proceeds to "rubber stamp" its administration's proposal, the wrongful motives of the administration, if any, may be attributed to the board.  Likewise, the administration's motives may be imputed to the board if a hearing is conducted, and the board's decision to nonrenew the teacher's employment is nevertheless based solely on the administration's bare recommendation rather than on other independent, intervening factors.

The administration's motives may not be attributed to the board, however, when the teacher keeps his or her contentions about the administator's motives a secret from the board members until the teacher charges the board itself with constitutional misconduct on appeal of the board's action.  To hold otherwise would be contrary to the Supreme Court's holding in Monell v.  Dept.  of Sec.  Serv.  of City of N.W., 436 U.S.  658, 691 (1978); in addition, it would encourage teachers to bypass the board of trustees entirely and require even the most conscientious and evenhanded school board to waste its time and the district's money fighting a lawsuit on a matter which might well have been resolved at the local level if it had been informed of the teacher's complaints.

The primary difference between the present case and Hall is that, in the present case, the Board of Trustees could have linked the recommendation by the athletic director with Petitioner's grievance.  However, in light of the fact that Petitioner himself did not assert such a link, it would be unreasonable to require the Board to conclude that the two acts were related.  In short, the Board of Trustees is entitled to a presumption of honesty and integrity, Schumacher v.  Sweeny ISD, No.  153-R1-684, p.  11 (Comm'r Educ., Oct.  1985), and sufficient facts have not been alleged to rebut that presumption.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  With the exception of §21.211 of the Education Code, the provisions of the Term Contract Nonrenewal Act (TCNA) are not applicable to Petitioner because he is a teacher employed under the provisions of the probationary or continuing contract law as set out in subchapter 13 of the Education Code.

2.  Petitioner was not entitled to a "name-clearing" hearing at the local level in connection with the nonrenewal of his contract as athletic trainer, because he did not request one.

3.  The alleged wrongful motivation of the athletic director in recommending the nonrenewal of Petitioner as athletic trainer may not be imputed to the Board of Trustees, because Petitioner did not assert at the local level his claim that the recommendation was linked to Petitioner's grievance filed the previous year and request a hearing before the Board for the purpose of establishing such a link.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 19th day of December, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

Petitioner asserts in his Motion for Rehearing that Conclusion of Law No.  2 is incorrect, relying on In Re Selcraig, 705 F.2d 789 (5th Cir.  1983).  Petitioner contends that Respondent was affirmatively required to afford Petitioner a name-clearing hearing, despite the fact that the board of trustees had no notice that Petitioner wanted such a hearing.

A discharged employee is entitled to a name-clearing hearing whenever stigmatizing charges have been made in connection with his discharge, when no meaningful public hearing was conducted prior to the discharge and when the employee requests such a hearing.  Campos v.  Guillot, 743 F.2d 1123, 1126 (5th Cir.  1984).  The Selcraig decision can be distinguished in that the employee in Selcraig had notified the district of the deprivation of an asserted liberty interest due to a stigmatization.  The evidence demonstrates that Petitioner only asserted that he had been demoted and was entitled to a hearing on that basis.  Petitioner did not assert the deprivation of a liberty interest.  Without some notice of this allegation, Respondent was not required to offer Petitioner a name-clearing hearing.  Accordingly, it is hereby

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED this 30th day of January, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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