DOCKET NO. 189-R1a-782
PEGGY STRAUCH
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
AQUILLA INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Respondent/Appellant's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent/Appellant's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of MARCH, 1984.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 11th day of August, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  14th  day of JANUARY, 1984.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on for consideration Respondent/Appellant's motion for extension of time to September 26, 1983, within which to file its brief in support of appeal to the State Board of Education and its proposed findings of fact, conclusions of law, and order; and, the undersigned being of the opinion that said motion is meritorious, it is hereby

ORDERED that Respondent/Appellant's motion be GRANTED; that the date for filing of Appellee's reply brief, if any, be EXTENDED to October 11, 1983; and, it is

FURTHER ORDERED that Respondent/Appellant's appeal be placed on the November agenda of the State Board of Education.

SIGNED AND ENTERED the  12th  day of SEPTEMBER, 1983.

___________________________________

MARK W. ROBINETT

DIRECTOR OF HEARINGS AND APPEALS
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DECISION OF THE COMMISSIONER
Statement of the Case

Peggy Strauch, Petitioner, appeals the decision of the Aquilla Independent School District (AISD), Respondent, to nonrenew her term contract.  A hearing was held before Respondent's Board of Trustees on June 25, 1982.  Both parties were represented by attorneys at the local hearing.

Denise Howell is the hearing officer appointed by the Commissioner of Education to prepare a proposal for decision in this case.

Petitioner is represented by Leonard Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by James Deatherage, Attorney at Law, Irving, Texas.

On March 1, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitiner's appeal be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Respondent filed its exceptions to the Proposal for Decision on March 23, 1983.  A reply to Respondent's exceptions was not filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commisioner of Education, I make the following Findings of Fact:

1. Petitioner was at all times relevant to this appeal employed by Respondent under a term contract.  (Resp. Exs. 1 and 2).  At the time of her nonrenewal, Petitioner had been employed by Respondent for twelve years.  (Tr. 54).

2. Respondent notified Petitioner that she was being considered for nonrenewal on March 9, 1982.  The reason given for Petitioner's proposed nonrenewal was:

The school board of trustees are (sic) unanimous in phasing out the migrant program due to the fact that it is not benefitting the Aquilla Independent School District (Aquilla Ex. 7).

3. Petitioner timely requested a hearing on her proposed nonrenewal.  (Tr. 5).

4. A hearing was held before Respondent's Board of Trustees on June 25, 1982 to consider Petitioner's proposed nonrenewal.

5. At the conclusion of the hearing, Respondent voted to nonrenew Petitioner's contract.  (Tr. 80).

6. At all relevant times, Petitioner had in full force and effect Policy DOAD, which states in pertinent part:

Reasons for nonrenewal of a professional certified employee's contract shall be:

. .

(8) Reduction of personnel through loss of enrollment or loss of funding.

(9) Change in programs requiring alterations in staffing.  (Aquilla Ex. 4).

7. At the June 25, 1982 hearing, the following evidence was offered:

(a) AISD employed a total of seven teachers in grades kindergarten through six including the migrant program, during the 1981-82 school year.  (Tr. 52-53).

(b) Three of the seven teachers in grades kindergarten through six had resigned by the date of the hearing.  (Tr. 52).

(c) AISD would require six teachers for grades kindergarten through six for the 1982-83 school year.  (Tr. 52-53).

(d) As of the date of hearing, AISD had three vacancies for teachers in grades kindergarten through six for the 1982-83 school year.  (Tr. 51-52).

Discussion

The Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), entitles a teacher whose nonrenewal has been recommended to notice of the reasons for the proposed nonrenewal and a hearing.  At the hearing, the district is to present evidence to support the reasons for the proposed nonrenewal.  If the reasons are not supported by substantial evidence, the Commissioner of Education may substitute his judgment for that of the school board.

Pursuant to §21.203(b) of the Act, the local board of trustees "shall establish policies . . . which shall establish reasons for nonrenewal." The only reasons established by district policy which relate to the reason stated in the notice to Petitioner of her proposed nonrenewal are set forth in Sections (8) and (9) of Policy DOAD.  However, the reason stated in the notice does not include an allegation that (1) there would be a reduction of personnel through a loss of enrollment or loss of funding, or (2) that an alteration in staffing was required.

Similarly, the proof at hearing did not establish either of the above necessary elements of the cited policies.  The testimony of the superintendent establishes that, although the district would lose enrollment for the 1982-83 school year and would not receive federal funds for the migrant program, there remained three kindergarten through grade six teaching vacancies for the 1982-83 school year at the time of the local hearing.  Section (8) of Policy DOAD, therefore, concerning reduction in the total number of teachers employed by the district, could not serve as grounds for nonrenewal, because the anticipated reduction had already been accomplished through attrition.  By the same token, no evidence was introduced which would support a finding under Section (9) of Policy DOAD that Petitioner's nonrenewal was required by the change in programs.

The decision of the Board to nonrenew Petitioner, therefore, is not supported by substantial evidence.  Because this finding is dispositive of this appeal, it is unnecessary to address Petitioner's allegations of procedural errors.

Exceptions to the Proposal for Decision

In its exceptions to the hearing officer's Proposal for Decision, the school district makes, among others, the following contentions:

1. In Exception I.-A.(3), the school district states that "[t]he Petitioner was employed solely `to teach in the Migrant, Title I Program.' Availability of funds for, and continuation of, the Migrant Program was inherent in the employer-employee relationship." (Emphasis Respondent's).  A similar contention is made in Exception II.-A.

At the March 9, 1981 Board of Trustees meeting, the Board voted to hire Petitioner for the 1981-82 school year "if Title I Migrant Funds are available through the Education Service Center." Petitioner's contract, dated March 10, 1981, states that the school district "employs [Petitioner] to teach in the Migrant, Title I Program as funds are available . . . for a term of 1 [year]."

What is inherent in the above language is that Petitioner's position for the 1981-82 school year was contingent on the availability of Title I Migrant Funds through the Education Service Center.  If such funds were not available for 1982-83, the school district could certainly use that fact as a reason for Petitioner's nonrenewal at the end of the 1981-82 school year.  The notice to Petitioner, however, did not state that Petitioner was being nonrenewed because funds were not available; rather, it stated that the Board of Trustees had decided not to continue the migrant program.  It is not inherent in the employment relationship that the Board of Trustees can voluntarily elect to discontinue the program to which a particular teacher is assigned and, in the absence of any other reason, completely sever the employment relationship with that teacher in spite of the presence of comparable positions which are vacant and for which the teacher is qualified.

2. In Exception I.-A.(8), the district argues that "[w]hether or not the AISD should have, or should continue, a Migrant Program is solely within the province of the AISD Board of Trustees.  The Commissioner cannot substitute his judgment for that of the AISD Board of Trustees." This exception misconstrues the Hearing Officer's Proposal.  Neither it nor this Decision declare that the school district should continue its migrant program or that the district's decision to discontinue the program is subject to review by the Commissioner.

3. In Exception I.-B., the district states that "[t]here is no evidence nor Findings of Fact that the Petitioner was entitled to employment with AISD beyond the 1981-1982 school year, whether or not there would be vacancies existing at the beginning of the subsequent school year."

Pursuant to §21.207(a) of the TCNA, the Commissioner may substitute his judgment for that of the local board of trustees if its decision was arbitrary, capricious, unlawful, or not supported by substantial evidence.  In many instances, the Commissioner should decline to substitute his judgment for that of the local board even when he is authorized to do so -- for example, when a procedural error occurred which did not prevent Petitioner from receiving all of the benefits provided by the TCNA.  Virtually anytime a decision is made, however, which is not supported by substantial evidence, the Commissioner should substitute his judgment for that of the local board.  Otherwise, the local board would have less incentive to make its decision on the basis of the evidence adduced at the nonrenewal hearing; in addition, the standard for review would be even more nebulous than the already vague "substantial evidence" standard.

4. In Exception I.-C., the school district argues that "[t]here is no evicence (sic) nor Findings of Fact that the Petitioner was or is better qualified than other applicants to be considered for any vacancies that might ultimately exist when the 1982-83 school year would commence, nor any reason why she should be given preference over such applicants, nor is she entitled to any."

Under the TCNA, the burden, though a slight one, is on the school district to adduce substantial evidence in support of one or more valid reasons for nonrenewal.  The mere fact that the program in which Petitioner taught was discontinued was not, in and of itself, a valid reason to completely sever the teacher's employment relationship with the district in the absence of any valid reason, supported by substantial evidence, for failing to offer Petitioner a comparable vacant position.

5. In Exception III.-B.(4), the school district contends that "[n]ot continuing the Migrant Program would, standing alone, be a `change in programs' requiring alterations in staffing."

What was "required" by the change in programs was an alteration in "assignments." An alteration in "staffing" was not "required" as long as there was a reasonable alternative to discontinuing the employment of one or more of the district's staff members.  In the present case there was such an alternative; i.e., reassigning Petitioner to another position for which she was qualified.

Conclusion

A legitimate reduction in force is a valid reason for nonrenewal.  However, it must be a reason for nonrenewal, not merely an excuse.  It certainly constitutes a reason if, as on the date on which notice in this case was given Petitioner, a teacher's assigned position is eliminated and there are no other positions in the district which the teacher is qualified to fill.  It does not constitute a reason if, as on the date of hearing in the present case, there is another position for which the teacher is qualified, unless the district has a valid reason, supported by substantial evidence, for not reassigning the teacher to that position.  To conclude otherwise would be to invite the situation in which a program is discontinued for the sole purpose of nonrenewing a teacher without affording the teacher the benefits of the TCNA.  In the present case, the district offered no reason, valid or otherwise, for failing to reassign Petitioner to an open position for which she was qualified.  Under these circumstances, the decision of the Board must be reversed if any consideration is to be given to the purpose for which the TCNA was enacted.

It should be noted that the Board was correct in giving notice that non-renewal was under consideration, since in the absence of any vacancies this would have been a valid reduction in force and since such notice was required on or before April 1.  This decision holds only that the validity of the reasons for non-renewal must be evaluated as of the date of the hearing and on the basis of the evidence presented therein.  Since the vacancy situation had changed between the date of the notice and that of the hearing, the Board should have discontinued the non-renewal process at that time due to the absence of any necessity for a non-renewal based upon a reduction of force.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent's decision to nonrenew Petitioner's contract is not supported by substantial evidence.

2. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is accordingly

ORDERED that the decision of Respondent nonrenewing Petitioner's contract of employment be REVERSED, and Petitionr's appeal is hereby GRANTED.

SIGNED AND ENTERED this  11th  day of  August  , 1983.

__________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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