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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Henry S.  Dooley brings this appeal from the decision of the Board of Trustees of Fort Worth Independent School District to terminate his employment with the District.  A hearing was held before John T.  Fleming, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented by Mr.  Donald W.  Hill, Attorney at Law, Dallas, Texas.  Respondent was represented by Mr.  Tom Carr, Attorney at Law, Fort Worth, Texas.

On September 16, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner Henry S.  Dooley taught sixth-grade science in the 1984-85 school year.  (Tr.  118).

2.  Petitioner was terminated from his employment in the 1984-85 school year.  At the time of his termination, Petitioner had a continuing contract with Respondent Fort Worth ISD.  (Tr.  99).

3.  Petitioner is certified by the Texas State Board of Education and has professional elementary and professional high school certification.  (Pet.  Ex.  4; Resp.  Ex.  7, p.  5; Tr.  164-65).  Petitioner was therefore certified to teach elementary or high school science courses.  (Tr.  194-200).

4.  Petitioner taught science courses numerous times in his teaching career.  He taught 7th-grade science in 1978-80.  He also taught science during the 1981-82 school year.  (Tr.  34, 35, 111, 118, 173, 200; Pet.  Ex.  23; Resp.  Ex.  7).  Petitioner stated a preference for teaching science on his application to transfer from middle school to senior high school.

5.  Petitioner holds a Bachelor of Science Degree in Physical Education - - including at least 16 hours of science coursework - - and two Master's Degrees.  (Pet.  Ex.  1; Resp.  Ex.  7).

6.  Petitioner was terminated from all coaching duties in Fort Worth ISD as a result of tackling an eighth-grade student.  (Tr.  120, 265).

7.  Petitioner's teaching performance demonstrated the following deficiencies:

(a) failure to obtain the "essential elements" to be taught;

(b) failure to teach the essential elements;

(c) failure to form long- and short-range plans;

(d) delays in returning graded assignments to students;

(e) unwillingness to acknowledge teaching deficiencies;

(f) use of unreasonable grading criteria;

(g) poor attitude about job assignments;

(h) failure to maintain constructive working relation-ships with parents and staff;

(i) lack of organization in lesson plans;

(j) failure to motivate or challenge students;

(k) poor teaching techniques, including poor use of teaching aids, and poor use of exams to measure teaching effectiveness.

(Tr.  122, 127, 133, 139-40, 253-56, 227, 239, 251; Resp.  Ex.  5H, 5N, 5O, 5D; Pet.  Ex.  17).

8.  Respondent received an unusually large number of written and oral complaints from parents concerning Petitioner's teaching performance.  (Tr.  213, 216, 224, 237-38; Resp.  Ex.  5C, 5D, 5J, 5O, 5N).

9.  Ample assistance was given to Petitioner to help him improve his performance.  (Tr.  126, 217, 218, 219, 223, 235; Resp.  Ex.  5J).

10.  Petitioner's performance did not significantly improve as a result of the assistance given.  (Tr.  191, 221, 226, 252; Resp.  Ex.  5C, 5D, 5M).

11.  Petitioner should have manifested competence as a result of the assistance given.  (Tr.  191).

12.  The District has three basic programs to aid teachers.  Among these is the Teacher Assistance Program.  Petitioner was not given the option of assistance under that program.  It is not mandatory that a teacher be given that option.  The assistance given Petitioner under the Team Evaluation program equalled or exceeded the assistance he would have been given under the Teacher Assistance Program.  (Tr.  187-89, 230-31).

Discussion
Petitioner claims that Respondent terminated Petitioner for reasons other than Petitioner's job performance; that Respondent has engaged in systematic attempts to remove Petitioner from the District; that Respondent harassed Petitioner under the guise of helping him; and that Respondent's action in terminating Petitioner was otherwise ulterior or prompted by bad motives.

It is not clear that any of these allegations, if proved, would be a defense to a charge of incompetency, if the District were able to establish incompetence.  In all events, the evidence for the allegations above is insubstantial.  Indeed, it appears that Respondent on the whole made good faith attempts to help Petitioner improve his teaching effectiveness.

Petitioner has the burden to show that the District erred in each of its grounds for terminating Petitioner.  Petitioner has failed to do this with regard to Respondent's charge of incompetency.  (See Findings of Fact Nos.  7-12).  It is therefore unnecessary to address the other grounds for termination.

Petitioner has alleged several illegal acts in his Petition for Review, including violations of due process under the State and Federal Constitutions and a violation of §13.114 of the Texas Education Code.  The constitutional claims are (1) that Respondent failed to provide the names of witnesses and the nature of their testimony to Petitioner in its letter of proposed termination to Petitioner, and (2) that Petitioner was not given a hearing before an impartial tribunal.  No evidence was presented on these claims.

Finally, Petitioner claims that Respondent should have reassigned him to a field in which he had demonstrated competence before terminating him.  There is some evidence that such a reassignment was possible.  (Tr.  245).  However, in these circumstances, where a teacher has not improved notwithstanding ample assistance was given, and where the teacher's poor performance derives partly from inability or unwillingness to cooperate with staff or parents, the school district is under no duty to place a teacher in a position in which the teacher is more likely to demonstrate competence.  It is therefore unnecessary to decide if there are any circumstances under which a school district might be required to reassign a teacher rather than terminate the teacher.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner Henry S.  Dooley has failed to demonstrate that Respondent Fort Worth ISD erred in terminating him from his employment with the District.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of January, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply to Petitioner's Motion for Rehearing, filed in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 19th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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