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DECISION OF THE COMMISSIONER
Statement of the Case
Mary Jane McNamara, Petitioner, appeals the decision of the Board of Trustees of Humble Independent School District, Respondent, upholding its administrative policies which deny sick leave accumulation and career ladder stipend while a teacher is on temporary disability leave.  Petitioner, in her motion for summary judgment, waives the issues raised in her Petition for Review relative to the method of calculating payment of salary due when a teacher goes on temporary disability leave and the allegation that Petitioner was subjected to disparate treatment because of her pregnancy.

This petition will be decided upon questions of law, the parties having submitted Cross Motions for Summary Judgment.

Petitioner is represented by Lynn Rubinett, Attorney at Law, Austin, Texas.  Respondent is represented by Janet Little Horton, Attorney at Law, Houston, Texas.  Initially, Mark W.  Robinett was appointed by the State Commissioner of Education to serve as Hearing Officer in this appeal; Margaret O.  Thompson was subsequently appointed as substitute Hearing Officer.

On February 23, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion for Summary Judgment be GRANTED and that Petitioner's Motion for Summary Judgment be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on March 19, 1987.  Respondent's Reply to Petitioner's Exceptions was filed on April 3, 1987.

Findings of Fact
After due consideration of the record and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute.

1.  Petitioner was employed by Respondent as a classroom teacher under a multi-year contract for 1983-86.  (Resp.  Motion for Summary Judgment, Exhibit 1; Petitioner's Cross Motion, Exhibit A.)

2.  Petitioner, at her request, was placed on temporary disability leave of absence in October, 1984, pursuant to the provisions of §13.905 of the Education Code and school district Policy DEC, and she remained on leave until January 2, 1985.  (Petition for Review, p.  2.)

3.  While Petitioner was on disability leave, she did not teach for Respondent and received no pay from Respondent.  (Respondent's Answers to Interrogatories, #14.)

4.  While on disability leave, Petitioner was not credited with sick leave by Respondent; Petitioner therefore, was credited with 7 days of state and local sick leave for the 1984-85 school year rather than the 10 days she would have received had she not been on disability leave.  (Petition for Review, p.  2.)

5.  Petitioner was placed on Level 2 of the career ladder for the school year 1984-85.  (Petition for Review, p.  3.)

6.  A supplement of $1500 was paid by Respondent to career ladder level two recipients in two separate payments of $750 each during the 1984-85 school year.  (Petition for Review, p.  3.)

7.  Respondent prorated Petitioner's career ladder stipend, paying her at the rate of $8.20 per day ($1500 divided by 183 days) for a total of $352.60 paid in Fall, 1984 and $811.80 paid in May, 1985.  (Petition for Review, p.  3; Respondent's Answer to Interrogatories, #11.)

Discussion
The issue in this case is whether or not Petitioner remained employed by Respondent School District for the purposes of receiving her full career ladder stipend and sick leave credits during the time she was on temporary disability leave.

The employment relationship may be defined as one in which the employer engages a person for pay to perform services under the control of the employer.  However, one court has stated that "[t]o be employed in anything means not only the act of doing it, but also to be engaged to do it, or to be under contract or order to do it." Cox v.  Brown, 50 S.W.2d 763, 764 (Mo.  App.  - 1932).

The Attorney General of Texas in Letter Advisory No.  151 (Hill 1978), discussing the meaning of the term "employed" in reference to the Texas nepotism statute, stated that

a school district employee who is between terms but has had his contract renewed for the succeeding school year is employed.  .  .

There is no dispute that Petitioner was obligated under a multi-year contract to teach for Respondent.  Respondent alleges, however, that the disability leave constituted a technical breach of contract which was excused by the statute under which she took leave.  A more accurate view of this employment relationship is that it has been altered, but not severed, by Petitioner's having requested and having been granted a leave of absence without pay.

The statute authorizing temporary disability leaves is found at §13.905 of the Education Code.  Subsection (a) provides:

Each certified, full-time employee of a school district shall be expected to be given a leave of absence for temporary disability at any time the employee's condition interferes with the performance of regular duties.  The contract and/or employment of the employee cannot be terminated by the school district while on a leave of absence for temporary disability.  Temporary disability in this Act includes the condition of pregnancy.  (Vernon's, 1986).

Respondent's local DEC policy (amended 7-9-84) provides in pertinent part as follows:

A temporary disability leave extending beyond the number of personal illness days the employee may have accrued will be without pay.

It is not contested that Petitioner performed no services and received no salary during her disability leave.  Petitioner has raised no complaint on this point.  Both parties were, however, under contract to resume such services and pay when Petitioner was physically able to resume her duties.  The employment relationship, in effect, was in suspension.  To obligate the employer to provide benefits during the time the contract was in suspension would require the employer to provide a gratuitous act.  In this case, Respondent has done just that in electing to continue Petitioner's medical benefit policy.  But providing that benefit continuation does not mean that other gratuitous acts must be performed by Respondent.

Legislative intent as to career ladder stipend and sick leave accumulation during disability leaves may be discerned by comparing the statutes providing for this leave with two other statutory leaves applicable to school professional employees.  The first is military leave which explicitly provides that the employee shall be entitled to such a leave "without loss of time or efficiency rating or vacation or salary." Tex.  Rev.  Civ.  Stat.  Ann.  art.  5765 §7a (Vernon's 1987).

Developmental leave, found at §21.910 of the Education Code, allows a teacher to take a sabbatical leave at one half salary, and continue to receive "the benefits afforded by his employment in the school district." (Vernon's 1972).

Thus the legislature in these two instances has expressly provided for the continuation of salary and benefits during the time of the leave.  By omitting such a provision in the disability leave statute, the legislature has not expressed an intent to require school districts to continue pay and benefits to the leave-taker under this statute.

Additional credence to this interpretation is gained by reference to the statute mandating state minimum sick leave.  Section 13.904(a) of the Education Code states that 5 days per year for sick leave

shall be provided for every teacher regularly employed in the public free schools of Texas.  (emphasis added).  (Vernon's 1986).

From the use of the term "regularly employed," rather than just "employed," the inference may be drawn that the legislative intent was to provide sick leave only for those teachers actually performing in the classroom or taking previously accumulated sick leave.  Respondent has reasonably interpreted its own local sick leave policy in a similar manner.

The career ladder salary supplement section of the Education Code provides, in pertinent part, that:

.  .  .  each teacher on level two, three, or four of a career ladder is entitled to the following annual supplement in addition to the minimum salary set by this subchapter:

Level 2
$2,000.  .  .

Education Code §16.057, (Vernon's 1986).

This section of the Code also permits school districts to reduce the level two supplement to $1500 per year, if funding does not permit payment of the full $2000 supplement.

This statute provides no guidance in regard to the issue of prorating career ladder supplements for those teachers not performing in the classroom for the full school year.  However, the administrative guidelines provided by Texas Education Agency state:

The career ladder amount (1,500 to $2,000) is a lump sum amount and should not be prorated based upon the date it is awarded.  The full amount should be paid even if awarded during the latter part of the year.  However, districts shall consider the number of days of employment and reduce the amount on a pro rata basis if the teacher is employed for less than 183 days.  The district must pay each teacher selected for Level 2 the same amount of Level 2 supplement.

(Texas Public School Finance Plan and Other Provisions - Implementations of H.  B.  72 - Explanations and Interpretation, July 1984, Texas Education Agency.)

Respondent reasonably concluded that teachers on temporary disability leave were also subject to proration of their career ladder stipend.

The pertinent statutes, taken together, point to a legislative intent not to require continuation of sick leave and career ladder benefits during a temporary disability leave.  Thus Respondent's implementation of these statutes and its interpretation of state administrative guidelines and its own local policies were reasonable and should not be disturbed.

Where both parties move for summary judgment and there is no genuine issue of material fact, the party carrying the burden of proof is entitled to a judgment as a matter of law.  McBean v.  McBean, 371 S.W.2d 930 (Tex.  Civ.  App.  1963).  Respondent has carried its burden of proof and its Motion for Summary Judgment should be GRANTED.  Petitioner's Motion for Summary Judgment should be DENIED.

Exceptions to Proposal for Decision
Petitioner excepts to the conclusion that it was proper for Respondent District to prorate her career ladder stipend for the 1984-85 school year.  Petitioner believes that because placement on career ladder is based on the prior year's performance, the stipend should also be based on that year's record.

However, the career ladder stipend is a separate issue from placement.  There is no dispute concerning placement in this case.  Petitioner was qualified and was placed on career ladder level two.  However, the career ladder stipend becomes part of the salary paid to a level two teacher in the following year.  If the regular salary paid to a teacher is less than a full year's salary whether due to employment for less than a full school year or because of being on disability leave, then the career ladder stipend may be also prorated accordingly.

Petitioner also excepts to the finding concerning sick leave but cites no authority for her disagreement.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent acted in accordance with the statutory provisions for temporary disability leave in not crediting Petitioner with sick leave days and in prorating her career ladder stipend for the time she was on temporary disability leave.

2.  Respondent's motion for summary judgment should be granted.

3.  Petitioner's motion for summary judgment should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion for Summary Judgment be GRANTED and Petitioner's Motion for Summary Judgment be, and is hereby, DENIED.

SIGNED AND ENTERED this 12th day of May, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on before the undersigned Petitioner's Motion for Rehearing and Respondent's Reply thereto; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED the 11th day of JUNE, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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