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Statement of the Case
Wen-Ping Wan, Petitioner, brings this appeal from the decision of the Board of Trustees of the Pearsall Independent School District (PISD), Respondent, on April 6, 1982 to nonrenew his teaching contract for the 1982-83 school year.  Robert L.  Howell is the Hearing Officer appointed to prepare this Proposal for Decision and such other documents as may be necessary in this case.  Petitioner is represented by Leonard J.  Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Robert Johnson, Attorney at Law, Austin, Texas.

On June 6, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is uncontested that PISD, Respondent, has not adopted the provisions of Tex.  Educ.  Code Ann.  §13.101 et seq (Vernon 1972).

2.  At all times relevant to this appeal, Petitioner was employed as a librarian at Pearsall High School pursuant to a term contract of employment.

3.  On March 16, 1982, Petitioner was notified that the administration had proposed that his contract be nonrenewed for the following reasons:

(1) Inability to communicate clearly with students because of language (accent) problem.

(2) Inability to control students due to their lack of respect for him.

(3) Inability to work with teachers due to his resentment of their "interference" in his process.  This occurs when teachers try to explain to students what Mr.  Wan is trying to say.

(4) Sleeping on duty.

(5) Refusal to honor teacher book order requests.

(6) Inability to communicate with salesmen and general public.

(7) Unauthorized borrowing of school AV equipment for home use.

(8) Negligence in abiding by school absentee policy enforcement with students.

(Admin.  Ex.  1).

4.  On April 6, 1982, a hearing was conducted before the Board of Trustees concerning Petitioner's proposed nonrenewal.  At that hearing, the administration presented no evidence of reasons 5, 7, and 8.  Evidence was adduced for the remaining reasons, as summarized below:

REASON 1: Inability to communicate clearly with students because of language (accent) problem.

(a) Donald Boyd, Petitioner's principal, testified that, due to his accent, Petitioner "has a tough time communicating with students." (Tr.  37).

(b) Lee Snapp, a teacher, in her third year of teaching English at Pearsall High School, testified as follows:

Q.  Have you observed any of your students having difficulty with Mr.  Wan?

A.  Yes, I have.

Q.  Would you describe that briefly to the Board?

A.  When I taught Juniors my first year here, I was teaching them research materials in the Library.  Quite frequently, students would try to locate materials in the Library where they would speak to Mr.  Wan about it.

They could not understand his directions and they would come to me or to [the library aide] on occasion, trying to find out what it was that he had said.

I found myself in the position of interpreter.

Q.  Was that during the 1979-80 school year?

A.  Yes, sir.

Q.  Did you have any difficulties, or did you observe your students in the 1980-81 school year, having difficulty understanding Mr.  Wan?

A.  Yes, sir.  It did continue the following year when we were also doing research at the Junior level.

Q.  Have you observed your students this year having any difficulty understanding Mr.  Wan?

A.  Yes, sir.  They have.  When he had High School orientation this year, they had some difficulty.  Quite a bit, as a matter of fact.  [Tr.  107-08].

* * *

Q.  You felt that all the visual aids that he used in the Library - - These are Freshmen, 9th graders?

A.  Yes, sir.

Q.  They still didn't understand what it was that they needed to do in order to use the facilities of the Library?

A.  No, sir.

Q.  Do all your 9th graders read on a 9th grade level?

A.  Some of them read on a 12th grade level.  I have advanced students.  [Tr.  114].

* * *

Q.  With the use of the outline and all the other visual aids they still didn't - -

A.  I still had quite a bit of difficulty later when I brought my classes to the Library.  They could not find certain materials such as the periodical guide, the magazines.  They still had difficulty using certain materials.  [Tr.  115].

(c) Delta Rodriguez, the library aide, testified as follows:

Q.  It is your observations [sic] that [Petitioner] does not communicate well to the students that are in the Library? Is that correct?

A.  That's correct.  [Tr.  102].

REASON 2: Inability to control students due to their lack of respect for him.
The principal responded as follows to questions on this issue:

A.  Many times, whenever Mr.  Wan is trying to get over a point to the students, many times these kiddos don't understand him and consequently when they don't, I suppose it kind of frustrates Mr.  Wan or whatever and the kiddos and him get a little crossways sometimes.

Q.  Have you observed altercations between the students and Mr.  Wan arising out of his language difficulties?

A.  Yes, sir.

Q.  About what frequency have you observed those altercations?

A.  Well, I don't know if you can base it on any frequency.  There's many times when students are in there that I'm sure they are not understanding completely everthing he's saying.

Q.  Have you made such observations more than one time during this school year?

A.  Yes, sir.

Q.  About how many times?

A.  Several.  I don't know how many.  Many times.

Q.  Interspersed throughout the school year?

A.  Yes, sir.  [Tr.  37-38].

* * *

Q.  I believe you testified .  .  .  that you observed a situation relating to the orientation for Freshmen in September of 1981.  Did you observe Mr.  Wan on that occasion?

A.  Yes, sir.

Q.  Would you describe to the Board what you observed relating to his difficulty in English on that occasion?

A.  He was having a real tough time getting this over.  I believe it was Mr.  Hogg's class, the best I remember.  He was having a real hard time getting this over to the students.

There were a few kids in that particular class that were a little bit hard to control, and given the opportunity, they would have very easily gotten out of control.  They were talking amongst themselves, kind of giggling, laughing.  They were just having a tough time understanding him.

Q.  What was the occasion? Was it a Freshman orientation relating to the Library that was being conducted by Mr.  Wan?

A.  Yes.  We have that each year at the first part of school.

Q.  Was he in charge of the class?

A.  Well, he was in charge of conducting the orientation and at the same time, he's pretty much in charge of that bunch of kiddos.

Q.  Was it his - - among his duties on that occasion to control the group of students that he had?

A.  Well, he should try to help.  We had a teacher in there also that had brought that group to the Library.  He's also got to help, also.

Q.  So it was among his duties to maintain order in that class?

A.  Yes.

Q.  In your opinion, did he maintain order or discharge that duty?

A.  No.  Like I said, this was due to a language problem.  [Tr.  51-52].

REASON 3: Inability to work with teachers due to his resentment of their "interference" in his process.

On this issue the following evidence was adduced from the principal:

Q.  What other problems arise out of Mr.  Wan's difficulty in communicating?

A.  Mr.  Wan seems to get crossways with some of the faculty members.  Many times this is simply due to the students not understanding him and the teacher trying to intervene and trying to help him out a little bit and then they get cross-ways between him and the teacher.

Q.  Have you observed altercations between Mr.  Wan and other teachers arising out of his language difficulty?

A.  Yes, sir.

Q.  On how many occasions?

A.  I'd say a half a dozen this year, possibly more.  [Tr.  38-39].

REASON 4: Sleeping on duty.

The Principal testified that he had seen Petitioner sleeping on duty on three occasions.  (Tr.  50-51).

REASON 6: Inability to communicate with salesmen and general public.
The Principal's testimony on this issue was as follows:

Q.  Mr.  Boyd, have you personally observed Mr.  Wan to have an inability to communicate with salesmen and the general public?

A.  Yes, I have.

Q.  On what occasions?

A.  We had a salesman from Beckley-Cardy that comes down each year, two or three or four times each year.  He's gotten to where he just won't go over to the Library at all.

The guy from Uvalde Office Supply has been over a couple of times and has had a tough time communicating.  He has to usually come back and get in contact with Ms.  Rodriguez or come by and get one of the secretaries to help him.  [Tr.  52-53].

5.  At the hearing, the administration called Petitioner as a witness, and Petitioner refused to testify.  (Tr.  116).  His representative at that hearing, stated his position as follows:

MR.  TREVINO [Board President]: You're refusing to let Mr.  Wan go on the witness stand?

MR.  SALCEDO: Yes, sir.  The reason for that is that if you have a case and you can prove it through your witnesses and documentation, you don't need to prove it through my witness and his responses and whatever.

I think Counsel understands where I'm coming from.  If he were defending his client in court, he certainly wouldn't let the prosecutor put his own client on the stand to - -

It's your prerogative whether you want to put your client on the stand to testify or not.  I'd just as soon let the opposing side, the Administration, prove their case, but not through my client.

Discussion
Petitioner alleges that the decision of the Board of Trustees was arbitrary, capricious, unlawful and not supported by substantial evidence.

The evidence set forth in the Findings of Fact was clearly sufficient to satisfy a substantial evidence review.  A decision which is supported by substantial evidence is not arbitrary or capricious.  Ball v.  Kerrville Independent School District, 504 S.W.2d 791, 797 (Tex.  Civ.  App.  - - San Antonio 1973, no writ).  Although some appellate courts have suggested, in theory, that there might be an instance in which a decision could be arbitrary or capricious even if supported by substantial evidence, Petitioner has pled no facts which would indicate that this is such an instance.

Petitioner's claim that the decision was unlawful is threefold: (1) that the Board's decision was not based solely on the evidence adduced at the hearing; (2) that the decision of the Board was based on alleged deficiencies which were not included in the school district's policy concerning nonrenewal; and (3) that the Board's decision was based on Petitioner's national origin and age.

Petitioner has alleged no facts which would indicate that the Board based its decision on evidence not in the local record; this claim, therefore, merits no further consideration on appeal.  In addition, even if the specific deficiencies alleged were not included in district policy, it is inherent in the employment relationship that a person in Petitioner's position must be able to communicate clearly with students in order to competently perform his duties.  A specific policy on this particular matter was, therefore, not essential.  See Salzman v.  Southwest ISD, Docket No.  186-R1-782, p.  15 (Decision of the Commissioner, December 1982).

Petitioner's employment discrimination claim is brought pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C.A.  §2000e et seq.  The basic allocation of burdens and order of presentation of proof in a Title VII case alleging discriminatory treatment is set forth in Texas Dept.  of Community Affairs v.  Burdine, 450 U.S.  248, 67 L.Ed.  2d 207, 101 S.  Ct.  1089, 1093 (1981): First the Petitioner has the burden of proving by the preponderance of the evidence a prima facie case of discrimination; second, if the Petitioner succeeds in proving the prima facie case, the burden shifts to the Respondent "to articulate some legitimate, nondiscriminatory reason for the employee's rejection"; third, should the Respondent carry this burden, the Petitioner must then have an opportunity to prove by a preponderance of the evidence that the legitimate reasons offered by the Respondent were not its true reasons, but were a pretext for discrimination.

In order for a discharged employee to establish a prima facie case of employment discrimination, he or she must demonstrate "facts sufficient for a reasonable [fact finder] to infer that discrimination has occurred." McCorstin v.  United States Steel Corp, 621 F.2d 749, 754 (5th Cir.  1980).  Such an inference is generally established by proving that the discharged employee (1) was a member of a protected group; (2) was discharged; (3) was replaced with a person outside the protected group, and (4) was qualified to do the job.  Price v.  Maryland Cas.  Co., 561 F.2d 609, 612 (5th Cir.  1977).

The primary reason cited by the school district for Petitioner's nonrenewal was Petitioner's inability to enunciate his words clearly enough to enable him to perform his assigned duties adequately.  If Petitioner did, in fact, communicate clearly while performing his duties, and the Board of Trustees knew or should have known that fact, Petitioner would not only be able to establish his prima facie case, but would have a strong argument that the reasons articulated by the school district were pretextual.

Petitioner, however, did not give the Board of Trustees a fair opportunity to determine the level of his articulateness.  Although the local board of trustees does not have subpoena power, the very purpose of the TCNA, which is to promote good decision-making by the board, is undermined when a teacher whose nonrenewal is being considered refuses to communicate with the board and present it with reasons for renewing his or her contract.  Even if Petitioner were, therefore, to demonstrate before the Commissioner that he spoke at all times relevant to this appeal with the utmost precision and clarity, he would be hard pressed to explain why the school district should be penalized for nonrenewing his employment when it was his own inappropriate conduct (i.e., his refusal to testify) which contributed heavily to that decision.

Petitioner has made no factual allegations which would suggest that the school district, which had hired him at age fifty-eight and employed him for four years, was suddenly so prejudiced against elderly men of Chinese origin that it would have nonrenewed Petitioner's employment even if he had conclusively demonstrated that the reasons given for his nonrenewal were groundless.  Rather, the thrust of Petitioner's argument is that the school district "could not utilize Petitioner's language problem, if any, as a reason for nonrenewing his contract since to do so is a violation of Title VII of the Civil Rights Act of 1964, as amended." (Petition for Review, par.  13).  In support of this contention, Petitioner cites Berke v.  Ohio Dept.  of Public Welfare, 628 F.2d 980, 981 (6th Cir.  1980).  In that case it was determined that an employee of Polish origin was denied two positions with the defendant "because of her accent, which flowed from her national origin." However, it was also determined that the trial court record fully supported its finding that the employee's "command of the English language is well above that of the average adult American."

In the present case, the evidence does not suggest that Petitioner was nonrenewed merely because he had an accent.  He was nonrenewed because he could not communicate clearly enough to adequately perform his assigned duties.  Title VII does not require any employer to employ any person who cannot adequately perform his or her assigned duties simply because that person is a member of a minority group.  See Griggs v.  Duke Power Company, 401 U.S.  427, 430-31 (1971).  As was noted in Wright v.  Stone Container Corp., 524 F.2d 1058, 1063 (8th Cir.  1975), "The purpose of Title VII is to eliminate discrimination, not to saddle management with unqualified employees."

Inasmuch as Petitioner either (1) could not perform his duties adequately because of enunciation problems, or (2) by his own conduct prevented the Board of Trustees from fairly assessing his capacity to communicate clearly, the decision of the Board to nonrenew Petitioner's employment should not be disturbed.

Conclusions of Law
Having considered the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Board of Trustees to nonrenew Petitioner's employment was not arbitrary and capricious, and was supported by substantial evidence.

2.  Petitioner's appeal should be DENIED.

O R D E R
Having considered the evidence, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this 20th day of July, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION

DOCKET NO.  162-R1b-682

WEN-PING WAN
§
BEFORE THE


§


V.
§
STATE BOARD OF EDUCATION


§


PEARSALL INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matters; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 20th day of July, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 8th day of OCTOBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of NOVEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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