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Statement of the Case

Manuel Holloway, Jr., Petitioner, brings this appeal from an action of the Board of Trustees of South Park Independent School District (SPISD), Respondent, whereby Petitioner was terminated during the term of his contract as a teacher.  Petitioner is not represented by counsel.  Respondent is represented by Tanner Hunt, Jr., Attorney at Law, Beaumont, Texas.

Respondent filed a Motion to Dismiss to which Petitioner filed a written response.  The parties have agreed to submit the issues raised in Respondent's Motion to Dismiss on the pleadings and have waived a hearing on said motion.

On August 24, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, all of which are considered as true for the purpose of ruling on Respondent's Motion to Dismiss.  (See the letter from the Hearing Officer to the parties, dated July 22, 1983):

1. At all times pertinent to this appeal, Petitioner was employed by Respondent as a classroom teacher under a term contract.

2. Petitioner was involved in an altercation with several persons on November 24, 1981, at Fehl School, which resulted in Petitioner's subsequent arrest and incarceration.

3. On Monday, November 30, 1981, Petitioner met with Respondent's Assistant Superintendent and informed him that Petitioner was experiencing problems and needed a leave of absence.

4. On November 30, 1981, Petitioner was told by Respondent's Assistant Superintendent that he had been suspended with pay by Respondent's School Board pending an investigation.  Petitioner took no further action in regard to his request for leave of absence.

5. Petitioner requested and received a hearing by Respondent's Board of Trustees at which Petitioner was represented by counsel and was given an opportunity to present evidence and cross-examine witnesses.

6. Petitioner did not present Respondent's Superintendent with a doctor's statement verifying disability which would prevent Petitioner from performing his regular teaching duties in the future, as required by Tex. Educ. Code Ann. §13.905(b) (Vernon Supp. 1982).  The letter dated April 6, 1982, from Dr. Bagri, referred to a past condition of Petitioner and stated that Petitioner was fit to resume his regular duties.

7. Petitioner never submitted a request in conjunction with a physician's statement in which Petitioner stated a date on which a leave of absence would begin and a date on which Petitioner would probably be certified to return, as required by Section 13.905(b) of the Texas Education Code.

8. After a hearing on the matter on April 22, 1982, Respondent's Board of Trustees voted to terminate Petitioner's employment for the 1981-82 school year, as well as to non-renew his contract for the 1982-83 school year.

Discussion

Section 13.905 of the Texas Education Code (Vernon Supp. 1982) reads, in pertinent part, as follows:

Leave of Absence for Temporary Disability

(a) Each certified, full-time employee of a school district shall be expected to be given a leave of absence for temporary disability at any time the employee's condition interferes with the performance of regular duties.  The contract and/or employment of the employee cannot be terminated by the school district while on a leave of absence for temporary disability.  Temporary disability in this Act includes the condition of pregnancy.

(b) Requests for a leave of absence for temporary disability shall be made to the superintendent of the school district.  The request shall be accompanied by a physician's statement confirming inability to work and shall state the date requested by the employee for the leave to begin and the probable date of return as certified by the physician.
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(d) The employee shall notify the superintendent of the desire to return to active duty at least thirty (30) days prior to the expected date of return.  The notice shall be accompanied by a physician's statement indicating the employee's physical fitness for the resumption of regular duties.

Petitioner asserts that his emotional state after the November 24, 1981 incident prevented him from knowing the nature of his condition and properly fulfilling the requirements of Section 13.905 to secure a leave of absence for temporary disability.  However, Petitioner states in his letter to the Hearing Officer dated May 16, 1983, that on November 30, 1981, he informed Respondent's Assistant Superintendent that he "was having problems and needed a leave of absence." If such assertions are taken as true, it is clear that Petitioner recognized at that time that he could request temporary leave and that, in his opinion, he needed it.  Unfortunately, his request, absent the physician's statement confirming inability to work and a representation as to the beginning and possible ending dates of the disability, is not sufficient to require the Superintendent to grant a leave of absence pursuant to Section 13.905.

Petitioner contends that he was given no alternative to the suspension with pay on which the Board of Trustees had chosen to place him pending an investigation.  However, he does not contend that he was in any way prohibited from pursuing his opposition to the suspension or that the suspension was unwarranted.  If anything, the suspension with pay from November 30, 1981, until the effective date of his termination, was to his advantage in comparison to a leave of absence without pay.  If Petitioner had submitted his request and physician's statement prior to the incident in question, the Superintendent may have been in a position to recommend a leave of absence rather than suspension, but the Board of Trustees would have had the authority to disregard the recommendation and place Petitioner on suspension anyway.

In conclusion, under the facts alleged by Petitioner in his pleadings, including his letter dated May 16, 1983, he did not effectively request a leave of absence pursuant to Section 13.905, and the Respondent was under no duty to grant leave absent an effective request.  The Respondent's Board of Trustees received evidence, which Petitioner does not contest, that convinced them to terminate petitioner's employment.  Petitioner does not contend that such evidence fails to support the Board's decision.  Accordingly, Petitioner has failed to state a cause of action upon which relief can be granted by the Commissioner of Education.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner has failed to state a cause of action upon which relief can be granted by the Commissioner of Education.

2. Petitioner's appeal should be, in all things, DISMISSED.
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After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  7th  day of  Nov  , 1983.
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RAYMON L. BYNUM
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