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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners, Yolanda Barrera, et al., appeal from the decision of the Board of Trustees of Corpus Christi Independent School District, Respondent, affirming the decision of the district's career ladder committee to not consider Petitioners for placement on level two of the career ladder.

Petitioners are represented before the State Commissioner of Education by Richard H.  Silvas, Attorney at Law, Corpus Christi, Texas.  Respondent is represented by Allan E.  Parker, Attorney at Law, Corpus Christi, Texas.  The Hearing Officer appointed by the State Commissioner of Education is Mark W.  Robinett.

No evidentiary hearing has been held, because the parties agree that the facts are not in dispute; rather, the only issue is one of law.

On July 31, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be REMANDED to the school district for the purpose of having Petitioner's past performance considered as a criterion for placement on level two of the career ladder for the 1984-85 school year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on September 10, 1986.  No reply to Respondent's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that the Career Ladder Committee did not consider Petitioners eligible for level two placement for the 1984-85 school year because they did not teach during the 1983-84 school year.  (Pet.  Rev., par.  II, Ex.  1; Answer, par.  II; Record of Appeal, pp.  16-19).

2.  It is undisputed that each Petitioner was otherwise eligible for placement on level two.  (Pet.  Rev., par.  II; Answer, par.  II).

Discussion
The school district's decision is based on its interpretation of the term "preceding year" in §13.308 of the Education Code.  In part, that section reads as follows:

To enter level two, a teacher must have at least performance exceeding expectations during the preceding year and satisfactory performance the other year(s), hold a level two certificate, and must have:

[Experience and education requirements omitted].

The school district argues in its brief, "It is obvious that if the teachers did not teach during the year preceding the 1984-85 school year, then they could not have possibly exceeded expectations that year." The problem with this argument is that §13.308 and the regulations adopted pursuant to that section were not applicable during the 1984-85 school year to the extent that they dictate specific levels of performance as prerequisites for level two placement.  The legislature, aware that many school districts, prior to the adoption of House Bill 72 in June 1984, did not have evaluation forms which would indicate whether a teacher had exceeded expectations during a particular year.  As a result, the legislature enacted Article III, part A, §5 of H.B.  72, which reads, in part, as follows:

(a) Notwithstanding the requirements of Subchapter E, Chapter 13, Education Code, as added by this Act, for the 1984-85 school year each teacher shall be assigned to level one or level two on the career ladder.  A teacher may be assigned to level two if the teacher has the years of experience (without regard to experience at a particular career ladder level) and education (including courses and training for which the teacher retains credit under Section 13.322, Education Code) required to enter level two.  The determination of a teacher's eligibility to enter level two under this subsection will be made by a committee or committees appointed by the school district.  Each committee shall include one principal, one person from central administration who has direct responsibility for personnel, and one other administrator.  This three-member committee shall designate two teachers as level two teachers who shall then become members of the committee for purposes of review of all remaining teachers.  The committee shall consider a teacher's past performance as a criterion for placement on level two.

The only requirements for eligibility (i.e., consideration) for level two placement for the 1984-85 school year set forth in this section are stated in terms of years of experience and education.  These relate to the general level two eligibility requirements in §13.308.  However, the need for particular levels of performance (i.e., "exceeding expectations" and "satisfactory") in particular years prior to the year of consideration is dispensed with, because determination of that sort could not reasonably be expected to be made from the evaluation instruments previously employed by many districts.  Instead, Article III, part A, §5 requires a career ladder committee of administrators and teachers to be formed for the purpose of employing its expertise in identifying those teachers most deserving of level two placement.  The committee is required to consider, as best it can from the information available to it, "a teacher's past performance as a criterion for placement on level two."

The career ladder committee in the present case failed to consider Petitioners' past performance as a criterion for placement on level two, inasmuch as the committee did not consider Petitioners as being eligible for level two at all, despite the fact that they had the years of experience and education required to enter level two.  This appeal should, therefore, be remanded to the school district for the purpose of considering the past performance of each Petitioner as a criterion for placement on level two.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Section 13.308(a) of the Education Code was not applicable during the 1984-85 school year to the extent that it set forth minimum performance levels in particular years prior to 1984-85 as prerequisites for placement on level two of the career ladder.

2.  Petitioners were eligible for placement on level two of the career ladder for the 1984-85 school year, because they all had the years of experience and education required to enter level two.

3.  Petitioners are entitled to have their past performance considered by the district's career ladder committee as a criterion for placement on level two for the 1984-85 school year.

4.  This appeal should be REMANDED to the school district for the purpose of having Petitioners' past performance considered as a criterion for placement on level two for the 1984-85 school year.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be REMANDED to the school district for the purpose of having Petitioner's past performance considered as a criterion for placement on level two of the career ladder for the 1984-85 school year.

SIGNED AND ENTERED this 6th day of February, 1987.

_______________________

W.  N.  KIRBY
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PAGE  
2
#167-R9-186

