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Statement of the Case
James H.  Flagg, Petitioner, brings this appeal from a policy decision of the North East Independent School District Board of Trustees, Respondent, affecting transportation of students in school buses operated by North East ISD.

A hearing was held on November 14, 1985, before Mark W.  Robinett, the Hearing Officer appointed by the Commissioner of Education to consider Respondent's Motion for Summary Judgment.  Thereafter, on December 11, 1985, a hearing on the merits was held.  Petitioner appeared for each hearing represented pro se.  Respondent appeared represented by Nan P.  Seidenfeld, Attorney at Law, San Antonio, Texas.  Kelly Evans was appointed by the Commissioner of Education to draft the Proposal for Decision.

On January 19, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted in part and denied in part.  The record reflects that a copy of the Proposal for Decision was received by both parties.  Exceptions to the Proposal for Decision were filed by both the Petitioner and Respondent.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner is a resident of the North East ISD and Petitioner's child attends North East's MacArthur High School.  (T.  8).

2.  Respondent has a general policy that students boarding school buses first in the morning are permitted to be first off in the afternoon.  (T.  9).

3.  The "first on, first off" policy is utilized on approximately 80% of bus routes in North East ISD.  The policy is not implemented when safety or economic considerations require otherwise.  (T.  52; Resp.  Ex.  4).

4.  The policy has had no appreciable effect on bus mileage; the total driving distance of each route is substantially the same whether the first on, first off policy is followed or not.  (T.  30).

5.  The bus routes established prior to June 1 of each year by Respondent are not submitted to the Board of Trustees either before or after submission to the Texas Education Agency for approval.  (T.  62).

6.  The task of developing school bus routes and management of the day to day operation of school buses is delegated to administrative units of North East ISD.  (T.  92).

7.  The Texas Education Agency routinely accepts bus routes submitted by Respondent notwithstanding the fact that the trustees do not specifically approve the routes.  (T.  92).

8.  The Board of Trustees supervises the sale of buses and is involved in transportation decisions that result in major policy changes.  (T.  57, 61).  The board is kept apprised of district activities through a monthly newsletter.  (T.  101).  The board has also submitted a resolution to city officials urging the placement of a traffic light (T.  60), mandated a complete change in school times to allow buses to arrive on time (T.  103) and is actively involved in the purchase and sale of buses (T.  106).

9.  The task of identifying hazardous attendance areas has been delegated to the Hazardous Busing Committee.  (T.  94).

10.  A wide variety of economic, safety, and social factors bear upon route decisions.  (T.  51).

Discussion
Petitioner, a resident of North East Independent School District, brings this action complaining of certain school transportation policies of the district.  The three issues presented by Petitioner are addressed below.

Delegation of Authority
Petitioner contends that Respondent's transportation system violates Tex.  Educ.  Code §21.174 (b)(2) in that the board of trustees has improperly delegated its duty to establish and review bus routes.

Section 21.174 provides in pertinent part: (b) In establishing and operating such transporta-tion system, the county or local district school boards shall: (2) prior to June 1 of each year, with the Commissioner's approval, establish school bus routes in their respective counties or districts for the succeeding year.  .  .  .  (Emphasis added).

Legislative history is silent on the question of whether the board can delegate this duty.  Petitioner's argument largely hinges upon the technical meaning given the phrase "school boards shall...  establish bus routes...." He contends that the modifier "shall" is imperative and mandatory in nature and, to that extent, imposes an affirmative duty upon the board of trustees, as a collective unit, to establish bus routes.  Texas courts, however, generally do not adhere to a rigid, inflexible interpretation of the word "shall" particularly if, to do so, it would defeat the very purpose the legislature was designed to serve.  See e.g., Chisholm v.  Bewley Mills, Inc., 287 S.W.2d 943 (1956).

The record shows that numerous factors such as traffic patterns, pedestrian travel, the location of stop signs and traffic lights, street construction, and driver visibility impact routing decisions.  (T.  51).  The board must rely upon the administration's technical expertise.  School trustees lack the time to acquire anything but a superficial understanding of the complex considerations involved in the decision.  It is concluded that Tex.  Educ.  Code §21.174 does not preclude a board of trustees from delegating the task of establishing bus routes to administrative personnel.

The same rationale allowing delegation of authority holds for the identification of bus routes that travel in hazardous areas.  See 19 TAC §85.171(c)(3)(B).

In the alternative, Petitioner argues that even if §21.174 does not prohibit some delegation of the task of establishing bus routes, the statute clearly contemplates at least some degree of board participation in this process.  Although there is some merit to Petitioner's argument, the degree of input need not be in the form of recorded vote or resolution - a simple information item may be sufficient.  Here, the board is periodically briefed about district affairs through a monthly publication.  (T.  101).  Other evidence of the board's involvement consists of: (1) the board submitting a resolution to city officials urging the placement of a traffic light on Voit Road (T.  60), (2) mandating a complete change in classroom attendance times to reconcile a scheduling conflict with bus arrival times (T.  103), and (3) being actively involved in the purchase and sale of buses (T.  106).  It is therefore concluded that Respondent's Board of Trustees has complied with the mandate of §21.174 to oversee the district's transportation system.

Hazardous Attendance Areas
With respect to the question as to the process by which the hazardous areas are identified, there was no evidence or testimony given that delineates the extent or manner of the board of trustees' involvement.  The record only shows that a safety committee, appointed by the trustees, reviews routes for this purpose.  (T.  94).  Absent this showing, Petitioner has not met his burden of proof on this issue.  See 19 Tex.  Admin.  Code §85.171(c)(3)(A)(i) and (ii).

"First On, First Off" Policy
Tex.  Educ.  Code Ann.  §21.174 (a) provides that school boards "are authorized to establish and operate an economical public school transportation system." 19 Tex.  Admin.  Code §85.182(a) states that the transportation program be "the most economical system for serving all of the eligible students..." and subsection (d)(1) further requires that bus routes run "over the nearest practical route required" to serve its students.

Respondent has adopted a "first on, first off" policy for transporting some students to and from their respective schools to create an evenly balanced distribution of travel burdens on students.  On some routes, students picked up first in the morning, are dropped off first in the afternoon on the return trip.

Petitioner argues that because of this "first on, first off" policy, some students are exposed to unnecessary danger due to the increased amount of time they must spend riding school buses.  He further urges that this policy is wasteful and economically inefficient.

Petitioner bears the burden of proving those facts upon which he or she relies for recovery.  Castleberry v.  Lockhart ISD, (Decision of April 7, 1976).  Whatever the merits of Petitioner's theory, the evidence adduced at the hearing is insufficient to support a finding that the "first on, first off" policy unreasonably increases transportation costs or jeopardizes student safety.  Testimony in the record shows that this policy has had little discernible impact upon the total number of miles traveled.  (T.  30).

The parties submitted five bus routes, combining to total twelve runs, which were randomly selected.  (Pet.  Ex.  Nos.  6-10).  On two runs, , the "first on, first off" policy is not utilized.  (Pet.  Ex.  No.  10, T.  23, 24).  Petitioner conceded that on six of the remaining ten runs, no significant change would result if the "first on, first off" formula were abolished.  (T.  22-28).  The evidence presented is insufficient to support Petitioner's contention.

It is concluded that Respondent has adopted a balanced approach with respect to its implementation of the "first on, first off" procedure.  Tex.  Educ.  Code §21.174 directs that local school districts exercise financial prudence in transportation planning.  But there is nothing in the history of this statute suggesting that the legislature intended to prohibit consideration of other important public policy objectives.  Respondent has shown that student safety and economic expense are priorities in planning bus routes.  Achieving equity, while important, is a secondary consideration.  Balancing these objectives is by and large a challenge for local officials; however, absent a showing that Respondent has acted in an arbitrary or capricious manner, the Commissioner is not free to substitute his judgment for that of the local school district.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Board of Trustees may delegate the duties contained in Tex.  Educ.  Code §21.174 so long as it is kept apprised in some manner of the actions taken by the delegatee.

2.  The evidence adduced is insufficient to support a finding that the Respondent Board has not been involved in defining or identifying hazardous attendance areas.

3.  Respondent has not acted arbitrarily or capriciously in implementing the "first-on, first-off" policy.

4.  Petitioner's appeal should be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be DENIED.

SIGNED AND ENTERED this 6th day of January, 1989.

_______________________

W.  N.  KIRBY
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