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DECISION OF THE COMMISSIONER


Petitioner, Marilyn Burke, appeals the decision of the La Porte Independent School District board of trustees, Respondent, to deny her grievance. Petitioner is represented by Mark W. Robinett, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey J. Horner, Attorney at Law, Houston, Texas.


On April 7, 2000, a Proposal for Decision was issued granting Petitioner’s appeal.  Exceptions and replies were timely filed and considered.  Changes have been made throughout the Decision.

Findings of Fact


The following Findings of Fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent under a probationary teaching contract for the 1998-1999 school year.

2.
Petitioner sent her principal a letter on February 28, 1999 presenting three options, the last of which was “I resign my position as Counselor effective March 21, 1999.”

3.
On March 4, 1999 at the direction of her principal, Petitioner met with Mr. Dennis, the Director of Personnel Services, to discuss her letter of February 28.  Mr. Dennis told her that the district would accept the last option but suggested that March 12 would be a better effective date.  Petitioner then wrote out a letter of resignation effective March 12.  Mr. Dennis accepted Petitioner’s resignation.

4.
After Petitioner left the room, Mr. Dennis wrote “Accepted” on Petitioner’s letter of resignation.

5.
On March 7, 1999, Petitioner faxed a letter to her principal and Mr. Dennis stating that she was retracting her resignation.  

6.
On March 8, 1999, Mr. Dennis informed Petitioner that her retraction would not be accepted.

7.
On March 9, 1999, Respondent’s board voted to approve Petitioner’s resignation along with the resignations of four other employees.

8.
The superintendent informed Petitioner that Mr. Dennis was his designee for the purposes of accepting resignations.

9.
Respondent’s policy requires “all resignations to be submitted in writing to the Superintendent or desiginee(s).”  It also requires the “board or its designee” to consent to a resignation during the school year. 

10.
The board of trustees ratified the superintendent’s delegation of authority to Mr. Dennis in upholding the administration’s actions regarding Petitioner’s resignation.

Discussion


Petitioner contends that Respondent improperly terminated her position.  Respondent counters that Petitioner voluntarily resigned her position.  The dispute is over whether Petitioner’s resignation was revoked before it was accepted.

Designee

The major issue in this case is whether Mr. Dennis was authorized to accept resignations.  The general rule is that a governing board may delegate to subordinate officers and boards those powers and functions which are ministerial or administrative in nature, where there is a fixed and certain standard of rule which leaves little or nothing to the judgment or discretion of the subordinate.  However, governmental or discretionary authority or powers, which involve judgment and discretion on the part of the governing board, and have been vested in the governing board by statute, may not be delegated unless expressly authorized by the legislature.  Big Sandy School Dist. v. Carroll, 164 Colo. 173, 433 P.2d 325 (1967).

Applying this standard, Texas Education Code section 21.105 (b) is the statutory authority for analyzing a delegation of authority to accept mid-term resignations.  It reads:

A teacher employed under a probationary contract may resign, with the consent of the board of trustees or the board’s designee, at any other time.

Emphasis added.  Thus, the board has the statutory authority to delegate the function of accepting resignations to a designee. 

Respondent board of trustees adopted the following policy to implement Texas Education Code section 21.205(b).  It reads in pertinent part:

The Board delegates to the Superintendent or designee(s) the authority to accept resignations in accordance with the requirements of this policy.  Once submitted and accepted, a resignation may not be withdrawn without consent of the board or its designees.

Contract employees may not resign during the school year, after active duty has begun, without the consent of the board or its designee. 

DFE(LOCAL).  

The language of the policy leads to a conclusion that on its face, the board of trustees must directly delegate the authority to accept resignations.  There is no statutory or policy provision that allows a subdelegation of authority from the superintendent.  Indeed, a subdelegation would be ineffective in light of the plain language of the statute and the policy.

Respondent argues, however, that by approving and adopting the local hearing officer’s determination that Mr. Dennis was authorized to accept Petitioner’s resignation on behalf of the district, the board of trustees has interpreted and applied its own policy to hold that Mr. Dennis was the designee of the board for purposes of accepting resignations.  A board is “best suited to be the interpreter of its own policies and the Commissioner of Education will not substitute his judgment for that of the District unless that decision was arbitrary, capricious or unlawful.”  San Antonio Teacher’s Council v. San Antonio ISD, No. 270-R2-689 (Comm’r Ed. 1991).  Although making the finding that Mr. Dennis was the board’s delegatee must be made through such a circuitous route, it cannot be said that the board’s approval of the holding is arbitrary, capricious or unlawful.  Certainly, a clearer process would be for the board to specify in its policy that the superintendent and Director of Personnel Services were the board’s designees for the purposes of accepting resignations.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction to hear this cause under Texas Education Code section 7.057(a)(2)(a).

2.
Texas Education Code section 21.105(b) allows teachers and boards to agree to resignations during the school year.  

3.
Until a teacher’s resignation during the school year is accepted, the teacher may withdraw the resignation.  

4.
Because Petitioner withdrew her resignation after it was accepted, she was not entitled to retract or rescind the resignation without the agreement of the board or its designee.  The board or its designee did not agree.

5.
The Director of Personnel Services was delegated the authority by the board of trustees to accept resignations.  His acceptance was effective.

6. The parties’ employer-employee relationship has ended.

7. Petitioner’s appeal is denied.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby,


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 25th day of OCTOBER, 2000.






________________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

171-R10-699



-5-


