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Statement of the Case

Alvin Brossette, Petitioner, brings this appeal from an action of the Board of Trustees of the Wilmer-Hutchins Independent School District (WHISD), Respondent, terminating Petitioner's employment as superintendent of schools.  The appeal was heard on September 10, 1982, January 12, 13, and 14 and February 23, 24, and 25, 1983, before Robert L. Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr. Fred Time, Attorney at Law, Dallas, Texas, who was replaced subsequent to the hearing before the Commissioner by Leonard Schwartz, Attorney at Law, Austin, Texas.  Respondent was represented by Mr. Bowen Florsheim, Attorney at Law, Dallas, Texas, who was subsequently recused and replaced by Mr. Glen Snyder, Attorney at Law, De Soto, Texas.

On October 25, 1983, the Hearing Officer issued a Proposal for Decision recommending, inter alia, that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed exceptions to the Proposal for Decision on November 21, 1983.  No reply to said exceptions was filed by Respondent.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education Officer, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as its superintendent of schools pursuant to a written contract of employment for a term commencing on January 2, 1980, and ending on June 30, 1983.

2. On April 1, 1982, Respondent's Board of Trustees met and acted to suspend Petitioner from his duties with pay with intent to terminate Petitioner's employment.  (See Pet. Ex. 17).  By letter dated March 29, 1982, Petitioner was advised of the action of April 1 and was cited the following reasons for the action:

1. Failure to provide requested information to your Personnel File as requested in the Board Meeting on January 11, 1982.

(*Official Transcript from P. V. College/you were given a day to go get this)

2. Lack of Administrative Leadership in the solution of problem-solving in the TEA Accreditation request as they pertain to the following:

a. The Business Function

b. Policy Administration

c. Overall Agency Process carried to Board and Schools

3. Use of the District's Lawyer to pay for the Edwina Lynn case against you.

4. Insubordination to the Board by failing to carry out directives given to you.

(See Pet. Ex. 16).

3. Petitioner requested and was granted a hearing before Respondent's Board of Trustees.  By letter dated May 14, 1982, Petitioner was given notice of the following additional reasons in support of the proposed action to terminate:

(1) Failure to properly maintain official Board policies and to advise the Board as to the deficiencies and maintenance of Board policies;
(2) Failure to properly supervise administrators who report directly to the Superintendent and to follow official policy by failing to timely evaluate administrators;

(3) Mismanagement in the affairs of the District under your supervision by failing to properly account for and institute procedures in accounting for property of the District, including but not limited to, textbooks;

(4) Acting outside the proper scope of the Superintendent's authority and without proper Board authority and action in changing employees' contracts;

(5) Failing to properly supervise employees of the District by action according inequitable treatment to some employees as opposed to others;

(6) Taking action to grant extensions of administrators' employment contracts without Board action or authority;

(7) Failure to properly supervise the business affairs of the District and to institute measures to correct deficiencies in the financial affairs of the District;

(8) Failure to properly supervise personnel directly under the Superintendent's authority, including a failure to insure that important functions delegated to them were being carried out in a timely and proper manner;

(9) Mismanagement in the affairs of the District under your supervision and control, including a failure to keep yourself informed as to the status of the District's budget preparation and other financial affairs, and a failure to keep the Board accurately informed of the status of such matters;

(10) Improper use of your position and authority to coerce District personnel to engage in partisan political activities in violation of Board policies.

(See Pet. Ex. 19).

4. By letter dated May 19, 1982, Petitioner was notified of the following additional reason in support of the proposed action to terminate:

The additional charge is that Dr. Brossette distributed to persons not authorized to receive them copies of documents from individual personnel files of employees of the Wilmer-Hutchins Independent School District.  Such distribution, without the express permission of the employees in question, constitutes a violation of the policies of the Wilmer-Hutchins Independent School District and the laws of the State of Texas.

(See Pet. Ex. 20).

5. On May 20, 1982, Petitioner's hearing was conducted before Respondent's Board of Trustees.  The hearing culminated in an action to terminate Petitioner.  (See Pet. Ex. 12).

6. In the fall of 1980, the firm of Dodd, Frazier & Co., Certified Public Accountants, conducted the annual financial audit of WHISD for the period inclusive of September, 1979, through August, 1980.  Subsequent to and incident to the audit, Dodd, Frazier & Co. presented Respondent's Board of Trustees with its Comments on Internal Control and Letter of Recommendations.  The document cited the deficiencies disclosed by the audit and included recommendations for the remedy of those deficiencies with a statement of benefits to be derived therefrom.  The deficiencies included, but were not limited to, the following:

A. Texas Education Agency Bulletin 679 governing procedures for establishing and amending the budget was not followed.  Additionally, budget expenditures were not monitored so as to prevent over-runs and a resulting operating deficit (Tr. 3: 16-17);

B. Budget amendments were not properly posted to the general ledger (Tr. 3: 18-20);

C. Budgeted expenditures were posted to the general ledger without any breakdown as to individual unit or campus, making it impossible to determine cost per unit regarding areas of expenditures (Tr. 3: 21-22);

D. There were no clear lines of authority among business office personnel as to assignment of duties (Tr. 3: 24);

E. Transfers between Respondent's bank accounts were not being recorded, making it impossible to determine exactly where the district's money was and how much was on hand (Tr. 3: 25-26);

F. WHISD bank statements were not being reconciled on a monthly basis (Tr. 3: 28);

G. Vendor invoices were not being stamped upon payment.  As a result, many invoices were being paid more than once.  In some incidences (sic), Xerox copies of original invoices were processed and paid in addition to the original (Tr. 3: 33);

H. Purchase orders were not always used to purchase items and receiving copies were frequently unsigned, rendering it impossible to determine the individuals responsible for ordering and receiving items and supplies (Tr. 3: 36);

I. Voucher packages were not being cancelled upon payment causing multiple payment to some creditors.  Additionally, accruals were not properly recorded making it impossible to determine which creditors and merchants were owed money (Tr. 3: 36);

J. There was no designated purchasing agent to oversee the purchasing function (Tr. 3: 37);

K. Pre-numbered purchasing orders were not used (Tr. 3: 37);

L. Accounts payable were not being recorded resulting in over-payment to some creditors (Tr. 3: 40-41);

M. No detailed records were maintained to account for fixed assets (Tr. 3: 43);

N. Required quarterly and final reports were not prepared and filed for designated purpose funds, exposing WHISD to possible penalties or withdrawal of those funds (Tr. 3: 48-49);

O. Proper records were not maintained for indirect costs relating to federal and state funding, resulting in lost opportunities for full participation in those programs and funds.  (Tr. 3: 53).

(See Resp. Ex. 12).

7. On August 31, 1981, Dodd, Frazier & Co. issued Respondent's Board of Trustees its firm's Comments on Internal Control and Letter of Recommendations for the audit covering the period inclusive of September, 1980, through August, 1981.  The document reflected that the deficiencies of the prior audit period, as enumerated in Finding of Fact No. 6, continued to exist during the succeeding audit period.  (See Resp. Ex. 13).

It should be noted that WHISD initiated a computerized bookkeeping system for the 1980-1981 school year, eliminating the manual ledger system.  Nevertheless, the cited deficiencies relating to errors or omissions in posting continued to exist during the 1980-1981 audit period as applied to the new computerized system.  In point of fact, the evidence indicates that the absence of the physical ledger actually served to worsen an already undesirable situation.  (Tr. 3: 20-23).

8. On August 31, 1982, Dodd, Frazier & Co. issued its firm's Comments on Internal Control and Letter of Recommendations for the audit covering the period inclusive of September 1981, through August, 1982.  As reflected in that document and in the testimony of the certified public accountant in charge of the audit, no material changes or improvement had been made regarding the deficiencies cited in the previous two audits.  The cited deficiencies included the following:

(A) Cash transactions were not always recorded to the computerized general ledger (Tr. 4: 6-7);

(B) Monthly and annual financial statements were not prepared (Tr. 4: 5);

(C) Inter-fund transactions were not always recorded (Tr. 4: 7-8);

(D) Accounts were not reconciled on the computer (Tr. 4: 8);

(E) Purchase invoices were not properly processed and cancelled (Tr. 4: 8-9);

(F) Purchase orders were not properly processed and cancelled (Tr. 4: 11);

(G) Insurance authorization and payroll deduction forms were either absent or improperly maintained (Tr. 4: 11-12);

(H) Quarterly withholding was not properly recorded (Tr. 4: 13);

(I) The payroll cash account was not reconciled on the computer (Tr. 4: 13);

(J) Accounts payable were not recorded (Tr. 4: 16);

(K) Fixed assets were not accounted for (Tr. 4: 17);

(L) Required reports for funded programs were not timely filed (Tr. 4: 18);

(M) Insurance coverage was not properly maintained on a timely basis (Tr. 4: 20);

(N) Inventories were not conducted (Tr. 4: 20);

(O) Some personnel files and attendance sheets were missing (Tr. 4: 22-23);

(P) Texas Education Agency Bulletin 679 had not been followed in accounting for property taxes.  (Tr. 4: 23).

(See Resp. Ex. 16).

10. So severe and prejudicial to the interests of WHISD were the cited deficiencies that WHISD recorded an operating deficit of $712,224.00 for the audit period ending on August 31, 1981.  (Tr. 3: 109-10).

11. In all fairness to Petitioner it should be noted that, during Petitioner's tenure as superintendent of schools, there was no degreed accountant employed by Respondent as business manager.  It must also be conceded that the skills of a degreed accountant were necessary to correct many of the cited deficiencies relating to the financial operation of WHISD.  Moreover, Respondent's Board of Trustees, while aware that the services of an accountant were desperately needed, failed to employ such an individual.  Attempts by Petitioner to encourage such action by recommending a degreed applicant for the position were rebuffed by the Board.  (Tr. 1: 24, 42, 132-34; Tr. 2: 29).  The vast majority of the cited deficiencies were, however, the result of the failure to exercise simple ordinary diligence and prudence and did not require the expertise of a degreed accountant.  (Tr. 4: 42-43).

12. On or about March 3, 1982, during the normal school day, while on WHISD's campus, Mr. L. D. Moore, an art instructor at Respondent's high school, was approached while in the course of his daily duties by Petitioner.  Petitioner stated that it was his wish that Moore paint four campaign signs promoting selected candidates for the forthcoming elections for seats on Respondent's Board of Trustees.  When Moore expressed reluctance, Petitioner impressed upon Moore the importance of the mission and produced a handwritten rough draft of the contents of the proposed signs.  (See Resp. Ex. 7).  Although Petitioner did not directly order Moore to prepare the signs, Petitioner indicated that an unfavorable outcome at the polls might affect Petitioner's employment which might, in turn, have a negative effect on Moore's future employment.  (Tr. 2: 95-100).

Shortly thereafter, the materials for the signs were delivered to Moore's classroom during normal school hours by Mr. T. C. Crawford, WHISD science teacher.  (Tr. 2: 104-05).  Crawford had been instructed by Petitioner to deliver the materials to Moore while in the presence of Mr. Eddie Washington and Ms. Lunita White, two members of Respondent's Board of Trustees.  (Tr. 2: 156-58).  The materials were subsequently taken to Moore's residence by Mr. Jimmy Lockett, WHISD Custodian, with the help of two WHISD students.  Lockett performed the task during the normal school hours at the direction of one Mr. Terry, Respondent's high school principal.  (Tr. 2: 163-65, 172).  Subsequently, Moore was instructed by Terry to leave his teaching duties, to go to his residence, and not to return until Moore had finished work on the signs.  Moore immediately complied.  (Tr. 2: 105-09).

After Moore finished the signs, Terry instructed Moore to fetch Lockett and to deliver the signs to White's campaign headquarters.  Terry's orders were executed by Moore and Lockett with the help of two WHISD students.  (Tr. 2: 107-09).  Immediately after delivering the signs to White's headquarters, Moore and Lockett went to eat lunch at a local restaurant where they accidently encountered Petitioner.  Petitioner inquired as to the status of the signs and was informed that the signs had been finished and delivered.  (Tr. 2: 110-11).

Discussion

Perhaps the only fact not disputed by the parties is that, during the period of time relevant to this appeal, the business and financial functions of WHISD were gravely deficient.  Indeed, that aspect of the district's operation was in such poor condition as to place Respondent's accreditation in immediate peril.  Respondent places the blame for these problems squarely at the feet of Petitioner, citing inefficiency and mismanagement as the cause.  Petitioner counters that he performed his duties as well as could have been expected under the circumstances, that he lacked accounting skills necessary to cure many of the ills, and that Respondent's persistent failure to hire a properly qualified business manager caused and perpetuated the problems at hand.  The evidence adduced establishes that both parties are partially correct.

Many of the problems within the functions of the business office did, as contended by Petitioner, require the attention of a properly degreed accountant and could not have been rectified by Petitioner with any amount of effort on his part.  Those deficiencies may not properly be considered in determining if good cause existed for Petitioner's termination.  As previously found, however, the vast majority of the deficiencies attributable to the business office did not require the expertise of a degreed accountant and resulted from a failure to exercise ordinary diligence and prudence on the part of Petitioner and his subordinates.  As general superintendent of schools, Petitioner may be held responsible for those conditions if Petitioner had known, or should have known, of their existence and failed to take appropriate measures.

Petitioner has never asserted that he had no knowledge of the existence of the cited deficiencies.  Indeed, Petitioner was intimately involved in the conferences between the auditors and Respondent's Board of Trustees regarding those deficiencies and proposed solutions thereto.  Having had direct knowledge, the question remains as to whether Petitioner acted appropriately.  In his capacity as superintendent, Petitioner clearly understood that he was responsible for the direction and supervision of all district employees, as referenced by the proposed job description for the position of superintendent, drafted by Petitioner's own hand and describing the following duties:

SUPERVISES:

Directly or indirectly, every district employee.

PERFORMANCE RESPONSIBILITIES:

2. Bears responsibility for all activities under the general superintendent's supervision.

12. Monitors all activities of the district and reports to the Board of Education.

13. Accepts accountability for the overall effectiveness of the district through leadership, authority and responsibility.

14. Maintains a continuous study of problems confronting schools.

(See Pet. Ex. 14).  Although the document was never accepted and approved by Respondent's Board of Trustees, it establishes unequivocally that Petitioner had a firm grasp of the overall responsibility of his position.

Petitioner's testimony is replete with protestations that he had delegated the questioned duties and should not, therefore, be held responsible.  Petitioner apparently fails to recognize that one cannot divest himself of responsibility by delegating certain duties to others.  It shall suffice that allowing such conditions to persist practically unchanged from year to year cannot be excused.  Many of the errors and omissions relating to proper records maintenance could have been quickly cured by the simple application of procedures used by heads of households in balancing their checkbooks.  The simple and regrettable truth of the matter is that, from year to year, persons in primary and secondary supervisory capacities failed to assert their authority to see that tasks were properly done.  Likewise, it is apparent that Petitioner simply failed to either adequately monitor the situation or failed to hold his subordinates' feet to the fire.

As previously noted, the Petitioner may not be saddled with all the problems of the district.  The record reflects that Respondent's Board of Trustees also failed to exercise ordinary diligence and prudence in dealing with WHISD's problems.  Moreover, the individual trustees' constant intrusion in the day-to-day administration of the district contributed significantly to those problems.  (See Pet. Exs. 32, 33, 34, 35, 36, 37, 38, and 39).  Petitioner may not, however, mitigate his errors or omissions by calling attention to the failure of Respondent's trustees.  It is not within the scope of this appeal to judge Respondent's Board of Trustees.  If members of that body have erred they must answer at the polls to the voters of the district.

In all fairness to Petitioner, the unique facts of this appeal dictate that the performance of Petitioner's duties not be evaluated in a vacuum.  Consideration must be given to the questionable performance of Respondent's Board of Trustees and the persistent interference by certain individual trustees in the daily management of the district.  Notice must also be taken of the continuing state of crisis at WHISD.  Indeed, it might be said that affairs at WHISD had long since achieved critical status and that the district was fighting for its very survival.  In light of his having to continually cope with such conditions, Petitioner is entitled to no small degree of understanding and should not have his performance judged on the same basis as other superintendents operating under more normal circumstances.  To so judge Petitioner would be analogous to requiring a soldier to stand at attention and salute during a battle.  In truth, there were simply too many fires raging out of control at WHISD which required Petitioner's constant and immediate attention to reasonably demand that Petitioner conduct business as usual.  Conditions prevailing at WHISD warrant the anticipation of some lapses of attention to less pressing details.

On the other hand, one must also account for the relatively menial nature of many of the problems within the business office and the fact that they continued over such a long period of time.  The degree of understanding to which Petitioner is entitled diminishes proportionately with the passage of time without corrective measures being taken.  As previously noted, the record is replete with citations of commissions and omissions of the most basic clerical nature that were allowed to persist for years without evidence of direct and meaningful corrective action on the part of Petitioner.  The number of those problem areas, their repetitive nature, and the lengthy span of time over which they persisted discredits Petitioner's defense that he was involved with weightier matters.

Even if the state of emergency at WHISD demanded the total absolution of all of Petitioner's managerial indiscretions, however, the same may not be said of Petitioner's involvement in the incident regarding the questioned campaign signs.  Although Petitioner testified extensively on rebuttal, no mention was made in denial of the testimonies of Moore, Lockett, and Crawford.  Being uncontested, the testimonies of those witnesses are taken as true and dictate the conclusion that Petitioner used his official capacity to inappropriately obtain the services of WHISD employees for the personal benefit of Petitioner and Petitioner's political allies.  Moreover, the procurement of those services during school hours and while those persons were on the school payroll constitutes a misappropriation of public funds in violation of Article III, Section 52 of the Constitution of the State of Texas.  Petitioner's involvement in this incident, standing alone, represents misconduct of sufficient consequence as to support Petitioner's termination.

The remainder of the charges made by Respondent against Petitioner are either unsupported or have not been sufficiently supported by the evidence adduced.  Nevertheless, the charges which are addressed and supported by the evidence are adequate to support Respondent's action to terminate Petitioner's employment.

It should also be noted that, shortly before terminating Petitioner's employment, Respondent's Board of Trustees gave Petitioner what appeared to be a favorable performance evaluation; i.e., he was evaluated as "doing well." While such action would appear in direct variance with Respondent's subsequent assessment of Petitioner's performance, the apparent inconsistency was explained by Mr. James H. Templin, President, WHISD Board of Trustees, who gave uncontroverted testimony that the questioned evaluation form was prepared by Petitioner and that the lowest rating encompassed by the form was "does well." (Tr. 5: 128-29).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Good cause did exist in support of Respondent's action to terminate Petitioner's employment.

2. Respondent's action to terminate Petitioner's employment was not arbitrary, capricious, or in violation of law.

3. Petitioner's appeal should be, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that this appeal be, in all things, DENIED.

SIGNED AND ENTERED the  6th  day of  December  , 1984.

__________________________________

W. N. KIRBY, INTERIM
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