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Statement of the Case
Petitioners Oscar Curtis, III, Catharine Y.  Carpenter, Gilberto R.  Garcia, Norma M.  Hidalgo, June M.  Merka, Robert L.  Powers, Anita T.  Smith, Leona A.  Wooten and Antonio Zamarripa bring this appeal from the decision of the Board of Trustees of Uvalde Consolidated Independent School District, Respondent, denying their request to be placed on level two of the career ladder for the 1984-85 school year.

A hearing was held concerning the matter on January 27, 1987 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners were represented at the hearing by Ms.  Sharon Groth, Attorney at Law, Houston, Texas.  Respondent was represented by Ms.  Rosemary Hollan and Mr.  Emerson Banack, Jr., Attorneys at Law, San Antonio, Texas.

On March 24, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal, with the exception of Petitioner Powers, be DENIED.  As to Petitioner Powers, it was recommended that his appeal be GRANTED and the cause REMANDED for consideration of Petitioner Powers' past performance in order to determine his eligibility for career ladder level two.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on April 30, 1987.  Petitioners' Response to Respondent's Exceptions to Proposal for Decision was filed on April 27, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  All Petitioners were employed by Respondent Uvalde Consolidated Independent School District for the school years 1983-84 and 1984-85, with the exception of Petitioner Robert Powers.  (Tr.  pp.  75, 80, 84, 86, 89, 91, 97).  All Petitioners with the exception of Petitioner Powers were evaluated by their principals.  (Pet.  Ex.  2-7, 9-10).

2.  Petitioner Robert Powers has been employed by Respondent since January, 1984.  (Tr.  pp.  103-04).  Petitioner Powers, a speech therapist, was evaluated by his supervisor, Barbara Ammerman, and not by the special education director, as was normally the case.  Ms.  Ammerman marked Petitioner Powers' performance as "outstanding" not as a reflection of performance but rather in order to encourage him.  (Pet.  Ex.  8; Tr.  pp.  94, 95, 105, 106).

3.  Respondent adopted entry requirements for level two placement for the 1984-85 school year at a meeting of the Board of Trustees on April 4, 1985.  These requirements consisted of the following:

Entry Requirements

Level II placement shall require that a teacher:

A. possess a provisional or professional teacher certificate

B. be certified in the major portion of teaching assignment

C. receive performance evaluations which reflect at least satisfactory during the 1983-84 school year (Note: one evaluation rating of unsatisfactory will eliminate a teacher from entering Level II of the Career Ladder.)

D. possess one of the following combinations of education and experience

1. Option I

a. a baccaluareate (sic) degree

b. three years of classroom experience

c. nine semester hours of higher education course work or 135 clock hours of advanced academic training, or an equivalent combination so that one semester hour of higher education course work is equivalent to 15 hours of advanced academic training (must be validated)

2. Option II

a. a master's degree in:

(1) a subject listed in Chapter 75 as an elementary, secondary, or all-level subject to be taught

(2) education (excluding degree specifically designed for preparation for special service positions such as administrator, counselor, etc.) with a concentration of at least 12 semester hours in a subject or combination of subjects to be taught in the public schools; or

(3) an endorsement area or delivery system approved by the State Board of Education relating to teacher education such as kindergarten, or other endorsements and bilingual and special education delivery systems

b. two years of classroom teaching experience

E. receive recommendation from the principal

1. teacher competency

2. maintain consistent level of classroom performance."

(Resp.  Ex.  1).

4.  Petitioners met the eligibility requirements established by Respondent.  (Pet.  Ex.  2-10; Tr.  pp.  75-77, 80-82, 84-85, 87-88, 89-90, 91-92, 94-95, 97).

5.  Principal recommendations were solicited because the evaluation forms did not contain sufficient information about teachers' past performance in that many principals ranked their teachers identically.  (Tr.  pp.  14, 27-28, 37, 100, 121).  The purpose of the evaluations in the 1983-84 school year was for use in nonrenewal decisions.  (Tr.  pp.  27, 121).

6.  The career ladder committee met with all principals except for A.  L.  Ray and asked each principal to list their best teachers.  The committee discussed with each principal the teachers' competency on their campus and the teachers' abilities to maintain a consistent level of classroom performance.  Each principal was questioned by the committee in the same way.  (Tr.  pp.  25-26, 48-49).

7.  Principals were not told to rank their best teachers, but were asked to identify their best teachers in no particular order, based upon the teachers' competency and ability to maintain a consistent level of classroom performance.  (Tr.  pp.  25-26, 48-49).

8.  The career ladder committee did not establish a quota system nor did it establish a certain percentage or number of teachers from each campus to be placed on level two.  (Tr.  pp.  23-24, 41, 57, 102-03, 120).

9.  As to Petitioner Powers, the career ladder committee did not place Mr.  Powers on level two because his evaluation had been performed incorrectly.  There is no evidence as to Petitioner Powers' actual performance.  (Tr.  p.  108).  Respondent reviewed some of Mr.  Powers' previous evaluations even though Mr.  Powers had not been teaching for several years; however, there is no testimony as to the contents of these evaluations.  (Tr.  p.  109).  Petitioner Powers was not denied level two placement based upon the fact that he had been evaluated only once in the 1983-84 school year.  (Tr.  pp.  44, 108).

Discussion
Petitioners first complain that Respondent utilized stricter performance criteria in contravention of Tex.  Educ.  Code Section 16.057(c).  As has been previously held, this subsection is inapplicable for 1984-85 career ladder placements.  Deason v.  Pine Tree ISD, No.  216-R9-885 (Comm'r.  Educ., July, 1986), pp.  10-11.  This contention, therefore, is without merit.

Petitioners next allege that the principals' recommendations to the career ladder committee as to their "best" teachers renders the Board's affirmance of the committee's determination arbitrary and capricious and in bad faith.  However, the Commissioner has held that "(t)he fact that the information from the principals was subjective does not render it unusable.  Subjectivity is at the very heart of the appraisal and selection process." Supra, at 11.  So long as the principals' testimony were based on the teachers' performances as reflected by the teachers' competence and ability to maintain a consistent level of classroom performance, it is not arbitrary or capricious or in bad faith for the career ladder committee to rely on such information.  Here, the principals were asked to define the ratings they had assigned on evaluations and to list their best teachers in no particular order and to discuss their teachers' competency and ability to maintain a consistent level of classroom performance.  These discussions centered around the teachers' past performance as defined by the criteria set forth in Board policy and therefore, the Board's decision, which was based in part on these comments, was not arbitrary and capricious or in bad faith.

Petitioners also claim that they were not given an opportunity to rebut or explain their principals' recommendation.  This assertion fails to allege a practice that can be characterized as arbitrary and capricious or in bad faith.  It is not unreasonable for a district to conclude that the value, if any, of such rebuttals, by teachers having a personal interest in the outcome, would be too minimal to justify the time and effort required to hear them.  Deason, supra at 12.

Petitioners allege that an improper quota system was utilized by the district.  This system, contends Petitioners, failed to select the most qualified teachers in the entire system and failed to place all qualified teachers on the career ladder.  However, the testimony clearly demonstrates that no quota system was used by Respondent.  The fact that every teacher who met level two eligibility requirements was not placed does not automatically lead to the conclusion that a quota system was used.  The district had limited state resources for the first year of the career ladder and were not governed by the stricter performance criteria of Tex.  Educ.  Code Section 16.047(c).  The district had to accomplish the task of rewarding the outstanding performers within the limited funds that were available.  Such allocation of resources does not constitute a quota system.

Petitioners contend that Respondent's failure to rely on Petitioners' evaluations, which are asserted to be better than evaluations of teachers who were placed on level two of the career ladder was arbitrary and capricious or in bad faith.  However, the testimony throughout the hearing was consistently that the purpose of the evaluations was for contract renewal reasons and that the evaluations did not accurately reflect the performance of the teachers, nor did they adequately distinguish between teachers' performances.  The failure of Respondent to rely heavily on the evaluation was not arbitrary and capricious or in bad faith.

The nonplacement of Petitioner Powers must be discussed separately.  The testimony received at the hearing provides no evidence that Petitioner Powers' nonplacement on level two was based upon his past performance.  Although Mr.  Robinson, member of the committee, questioned the methodology of assigning ratings to Petitioner Powers and indicated that Petitioner Powers previous evaluations did not contain "anything in there that was outstanding enough to warrant.  .  ." (sentence not completed by witness), there is no testimony as to Mr.  Powers' actual performance for the time he had been employed.  (Tr.  p.  109).  Mr.  Robinson testified that he related to the committee the evaluator's reason for rating Petitioner Powers as "outstanding." However, there is no evidence in the record that Mr.  Robinson knew of or related to the committee the evaluator's actual assessment of Petitioner Powers' performance.  The only evidence is Mr.  Robinson's opinion that this Petitioner failed to meet the criteria.  This testimony is contraverted by at least one board member who said that the reason for nonplacement was that the evaluation was conducted incorrectly.  Based upon the evidence, it must be concluded that the career ladder committee failed to consider Petitioner Powers' past performance and that such failure was arbitrary and capricious.

With the exception of Petitioner Powers, Petitioners' appeal should be DENIED since Petitioners have failed to demonstrate that Respondent acted arbitrarily and capriciously or in bad faith in denying Petitioners placement on level two of the career ladder.  As to Petitioner Powers, his appeal should be GRANTED and the cause REMANDED for consideration of Petitioner Powers' past performance in order to determine eligibility for career ladder level two.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Uvalde Consolidated Independent School District did not act arbitrarily and capriciously or in bad faith in utilizing the principals' testimony which did not rank the teachers and which were based on descriptions of teacher competency and the teachers' ability to maintain a consistent level of classroom performance.

2.  Respondent did not utilize a quota system.

3.  Respondent failed to consider Petitioner Robert Powers' past performance and such failure was arbitrary and capricious.

4.  Petitioners' appeal, with the exception of Petitioner Powers, should be DENIED.  As to Petitioner Powers, his appeal should be GRANTED and the cause REMANDED for consideration of Petitioner Powers' past performance in order to determine his eligibility for career ladder level two.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal, with the exception of Petitioner Powers, be DENIED.

IT IS FURTHER ORDERED that Petitioner Powers' appeal be GRANTED and the cause REMANDED to the district for consideration of Petitioner Powers' past performance in order to determine his eligibility for career ladder level two placement.

SIGNED AND ENTERED this 6th day of July, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 17th day of August, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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