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The Appeal
Corine Odom, Petitioner, appeals from an action of the Board of Trustees of the Sabine Independent School District (SISD), Respondent, alleging that Petitioner's term contract of employment was wrongfully terminated by said action.  The appeal was heard on July 26 and 27, 1982, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner was represented by Mr.  Charles H.  Clark, Attorney at Law, Tyler, Texas, and Ms.  Margaret A.  Cooper, Attorney at Law, Austin, Texas.  Respondent was represented by Mssrs.  Tracy Crawford and Vick Fields, Attorneys at Law, Tyler, Texas.

On December 7, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be granted.  The record reflects that Respondent's Exceptions to the Proposal for Decision were filed on January 5, 1983.  Petitioner has filed no reply to those exceptions.

Findings of Fact
Having considered the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

Petitioner, an educator in Texas public schools since 1963, was first employed by Respondent as an elementary principal in September 1969.  Petitioner served continuously in that capacity until April 12, 1982.  At all times relevant to this appeal, Petitioner was employed pursuant to a two-year contract for a term beginning August 3, 1981 and ending August 3, 1983.  (Pet.  Ex.  1).

On April 12, 1982, Respondent's Board of Trustees convened and voted to "terminate the contract" of Petitioner.  The subject of Petitioner's employment was not included on the posted agenda for the meeting, nor was Petitioner given notice of any such proposed action.  (Tr.  1: 19-20; Pet.  Ex.  3).  By letter dated April 15, 1982, Petitioner was advised that her contract had been "terminated with suspension." (Pet.  Ex.  4).  The letter cited several extremely broad areas of alleged misconduct in support of the recommendation to terminate.  Petitioner ceased to receive compensation from Respondent as of April 12, 1982.  On April 22, 1982, Petitioner's attorney wrote Respondent's Board of Trustees, requesting a clarification of the April 12, 1982 action, a more definite statement of the charges against Petitioner, and the opportunity for a hearing before the Board of Trustees.  (Pet.  Ex.  5).  Respondent's attorney responded by letter dated May 4, 1982, stating that Petitioner had not been terminated and that a more detailed list of written reasons was forthcoming.  (Pet.  Ex.  6).  On May 5, 1982, having received no further response from Respondent, Petitioner's attorney wrote, demanding for the second time, a detailed list of the charges against Petitioner and a hearing before the Board of Trustees.  (Pet.  Ex.  7).  Having received no response within thirty days, Petitioner pursued her appeal directly to the State Commissioner of Education.

Although Respondent insists that no action was ever taken to formally terminate Petitioner, Respondent's attorney, in his final written argument, urged that Petitioner was discharged for cause.  (Respondent's Final Argument p.  2).  I find that Petitioner's employment was, in fact, terminated by Respondent on April 12, 1982.  Even if such were not the case, Respondent's failure to respond to Petitioner's request for a hearing within a reasonable time, coupled with the cessation of all compensation, deprived Petitioner of her employment.

On February 2, 1982, Petitioner was given her formal annual performance evaluation.  Petitioner was given the highest possible rating in each area evaluated.  (Tr.  1: 10-12; Pet.  Ex.  2).  At no time prior to the action of April 12, 1982 had Petitioner been advised of any areas of alleged deficiencies.  At a regular meeting of Respondent's Board of Trustees in March 1982, the Board president said to Petitioner, "I just wish our other programs were as good as yours, Mrs.  Odom.  We wouldn't have anything to worry about." At least two other Board members also stated that they were pleased with the elementary program.  (Tr.  1: 018).

In support of the action of April 12, 1982, Respondent cited the following occurrences and events:

1.  During the 1980-81 school year, Petitioner received complaints from several first grade teachers that Ms.  Ann Lowry, an SISD kindergarten teacher, was removing educational materials from the first grade teachers' mailboxes without permission and was presenting those materials to her students.  One of the concerns expressed by the complaining teachers was that, by being previously exposed to the material, the students would not respond positively when presented with the identical material upon entering the first grade.  Petitioner promptly counseled Lowry and directed that she cease such practices.  Although Lowry insisted that Petitioner's decision was unwarranted, she admitted taking other teachers' prepared materials as alleged.  (Tr.  2: 39-42, 56-57).

2.  Lowry was also counseled by Petitioner during the 1980-81 school year for permitting her children to remain on the school playground for substantially longer periods of time than was allotted for her kindergarten class.  Once again, Petitioner's action was initiated as a result of complaints by other teachers.  Lowry resented the incident even though she agreed that her practice was a subject of legitimate concern to the Petitioner and that her monopolization of the playground prevented other kindergarten classes from enjoying their full allotted playground period.  (Tr.  2: 36-39 57-59).

3.  In the course of a meeting of the entire elementary school staff, Petitioner remarked that it had come to her attention that a member of the staff had gone directly to a member of Respondent's Board of Trustees with a problem originating on Petitioner's campus.  Petitioner stated that problems within the school should be first confronted at the lowest possible level and should proceed through the normal chain of command before being placed before the Board of Trustees.  Petitioner never identified the specific topic or staff member to whom she referred.  Lowry immediately took offense to Petitioner's statements, speculating that Petitioner was referring to Lowry's handling of a problem concerning the cafeteria menu in which Lowry had, in fact, bypassed Petitioner and the superintendent of schools and gone directly to the president of Respondent's Board of Trustees.  (Tr.  2: 46-55).

4.  During the 1980-81 school year, Petitioner refused to permit Lowry's class to have an end-of-the-year party unless all kindergarten classes agreed to participate.  The rationale for Petitioner's decision was that a party isolated to one classroom would cause behavioral problems and jealousy among the other kindergarten pupils.  Lowry felt that Petitioner's denial was unjustified, even though she agreed with Petitioner's assessment that other kindergarten students would be upset if they were not allowed to participate.  (Tr.  2: 42-44, 59-61).

5.  While Petitioner was principal of Respondent's elementary school, Petitioner's grandson, Wes, was enrolled as a student in that school.  At the beginning of each year, and before Wes was assigned to any particular teacher, Petitioner would interview the prospective teacher to inquire if the proposed placement would cause the teacher to feel ill at ease.  Petitioner felt that such a practice would eliminate any anxiety on the part of the teacher as a result of having the principal's grandson in her classroom.  (Tr.  1: 94).

Wes was eventually placed in Respondent's program for gifted and talented students.  The program was initiated by Respondent as part of a state-wide educational effort.  It was uncontroverted that Petitioner's grandson met the qualification criteria for the program.  (Tr.  2: 7-9, 22-25).

6.  During the 1981-82 school year, Mrs.  Judy Foster was informed by her son, Chad, that he had received a paddling from his teacher, Ms.  Titus.  Mrs.  Foster promptly went to the school, inquired into the incident, and was informed by Ms.  Titus that Chad had been paddled for intentionally pulling a chair out from under another child.  Although the explanation satisfied Mrs.  Foster that the paddling was justified, she felt that Ms.  Titus had been abrupt and had made certain inappropriate comments during the conference.  Petitioner was not present during the conference, and Mrs.  Foster never reported the incident to Petitioner.  Mrs.  Foster inexplicably came to hold Petitioner responsible for Ms.  Titus's conduct, even though it was uncontroverted that there was no indication that Petitioner even had knowledge of the incident.  (Tr.  1: 154-157, 172-176).

7.  Mrs.  Foster's son, Chad, had displayed a propensity toward disruptive behavior to the extent that Ms.  Titus and Mrs.  Foster began to suspect the presence of a handicapping condition.  (Tr.  1: 151-52, 161).  The two agreed that Chad should be evaluated to determine if such a condition were present.  Mrs.  Foster indicated that she would take it upon herself to have the evaluation accomplished.  (Tr.  1: 153, 162).  Upon being advised of the problem, Petitioner telephoned Mrs.  Foster at work to inform her that testing and evaluation was available at no expense pursuant to the provisions of Public Law 94-142.  (Tr.  1:163-64).  Several months later, Petitioner approached Mr.  and Mrs.  Foster as they entered their automobile to leave a SISD basketball game.  Petitioner inquired if the Fosters had given any more thought to evaluating their son.  Mrs.  Foster advised Petitioner that they were going to have Chad evaluated by a private source.  Aside from Petitioner and the Fosters, there were no other persons present who could have overheard the conversation.  (Tr.  1: 167-72).  It was not alleged that Petitioner was rude or otherwise acted in an inappropriate manner.  Nevertheless, Foster took offense that Petitioner approached her in what she considered a public place.  (Tr.  1-153-54, 172, 177).As of the date of Petitioner's hearing, the Fosters had yet to have their child evaluated.  (Tr.  1: 163).

8.  During the 1980-81 school year, Mrs.  Margie Dittmar enrolled her foster child in Petitioner's school.  (Tr.  1: 101).  Formal adoption of the child by the Dittmars was pending at the time of enrollment.  (Tr.  1: 102).  The child had experienced much unpleasantness while residing with her biological parents, and Mrs.  Dittmar was of the opinion that the child would best be served by putting her past life behind her.  (Tr.  1: 100, 109).  To that end, Mrs.  Dittmar became upset when informed by Petitioner that school policy required that the child would have to be enrolled under her biological name, since the adoption and legal name change had not been finalized.  (Tr.  1: 133-34, 139, 140, 144).  In response to Dittmar's concerns, Petitioner assured her that the biological name would be used only in official records for enrollment purposes and that the child would otherwise be referred to exclusively by her adoptive name.  (Tr.  1: 113,142).  Nevertheless, Mrs.  Dittmar feared that the presence of the child's biological name in the permanent records might lead to an accidental disclosure and ensuing embarrassment to the child.  (Tr.  1: 109, 112).  After further assurances that accidental references to the biological name might cause emotional harm to the child, Petitioner made an exception to past practices and expunged the record of all references to the biological name.  (Tr.  1: 139, 144-45).  As early as January 1981, Mrs.  Dittmar was aware that, with the exception of the prior school's academic records, her daughter's biological name was not reflected anywhere in Respondent's permanent records.  (Tr.  1: 137).

9.  In January 1979, Mrs.  Ollie Covert was employed as a custodian at Petitioner's school.  (Tr.  1: 179).  During the fall of 1979, Covert complained of pain in the lower abdomen.  (Tr.  1: 181, 218).  After taking considerable time off, Mrs.  Covert returned with a note from her physician recommending that Mrs.  Covert be put on light duty.  (Tr.  1: 182-83).  Mrs.  Covert was informed by Petitioner and Mr.  Roy Cooley, Respondent's superintendent, that the nature of custodial services made it impossible for Covert to be placed on light duty.  (Tr.  1: 184).  Mrs.  Covert departed and returned shortly thereafter with yet another note from her physician pronouncing her fully recovered.  (Tr.  1: 184).  The superintendent refused to accept the note (See Resp.  Ex.  5) and instructed Mrs.  Covert to secure another note or to have her physician telephone.  Covert took no further action.  Shortly thereafter, she filed a Workmen's Compensation Claim averring that she was still seriously injured and unable to work.  (Tr.  1: 214).  The claim culminated in an award to her of several thousand dollars.  (Tr.  1: 214).  Subsequent to the settlement of the Workmen's Compensation Claim, Mrs.  Covert promptly secured employment in a local nursing home.  (Tr.  1: 220-22).

10.  Over the course of the final eighteen months of Petitioner's employment, Mr.  John Harlan, a recently retired teacher from SISD, frequented Petitioner's campus.  Approximately twice each week, Harlan would come to the teachers' lounge, usually arriving and departing before the school day began.  While at the lounge, Harlan would sometimes share coffee and snacks that had been purchased by Petitioner and the other teachers.  During such visits, Petitioner and Harlan would converse casually and would exchange thoughts regarding Petitioner's real estate holdings.  Petitioner candidly admitted that she had dated Harlan and, further, that Harlan sometimes assisted her with her properties.  There was no allegation or evidence adduced that Harlan's visits impeded Petitioner's performance or the administration of education at SISD.  Likewise, Petitioner was not informed of any resentment by faculty members caused by Harlan's presence.  (Tr.  1: 85-96; Tr.  2: 16-22).

Discussion
The evidence adduced fails to support Respondent's termination of Petitioner's employment contract.  To the contrary, the evidence presented concerning Petitioner's alleged misconduct reflects that Petitioner performed prudently and professionally in each and every instance.

Ms.  Lowry's testimony establishes only that the witness was an overly sensitive and inexperienced teacher who made errors in judgment warranting counseling and correction by her principal.  On cross-examination Ms.  Lowry reluctantly agreed that Petitioner's concerns regarding the cited incidents were valid.  Further, there was every indication that Petitioner conducted herself in a thoroughly professional manner when counseling Ms.  Lowry.

The incidents related by Mrs.  Foster, regarding Petitioner's suggested evaluation of Mrs.  Foster's son, demonstrate only that Petitioner was genuinely concerned for the welfare of the child and for minimizing the family's expenses.  Petitioner's actions must also be weighed in light of Mrs.  Foster's agreement that her child's behavior is cause for legitimate concern and her admission that she had yet, at the time of hearing, to have her child undergo a comprehensive evaluation.

The conflict between Mrs.  Foster and Ms.  Titus is hardly worthy of mention.  It shall suffice that Mrs.  Foster and Respondent apparently seek to lay blame on Petitioner for the acts of a third party of which Petitioner had no knowledge.

Mrs.  Dittmar's testimony reflected no error in judgment on Petitioner's part.  The only disturbing factor surrounding the dispute is that Mrs.  Dittmar at first testified that the problems underlying her complaint still existed at the time of hearing.  Only upon examination by the Hearing Officer did she ultimately acknowledge that she was aware, as early as January 1981, that Petitioner had resolved the problem.

Ollie Covert insisted that Petitioner wrongfully refused to reinstate her employment even when given written proof that Covert was able to perform her duties.  It is noteworthy that, at the time of the incident in question, Respondent's superintendent had involved himself in the dispute and Petitioner was not responsible for the final decision.  In addition, at the same time that she claimed to be able to perform her duties, Mrs.  Covert was negotiating a Workmen's Compensation claim on the basis tht she was too ill to work.  The conflicting nature of Covert's testimony, coupled with her demeanor, evasiveness, and apparent hostility toward Petitioner, seriously damage this witness's credibility.

As for Petitioner's grandson, it would appear that Respondent would have Petitioner condemned for interviewing the child's prospective teacher in order to ensure that the teacher harbored no anxieties about the assignment.  Petitioner's approach was not only reasonable, but demonstrated good judgment and sensitivity toward her subordinates.  On the other hand, Petitioner can hardly be punished because her grandson had the good fortune to qualify for Respondent's gifted and talented program.

The testimony regarding Mr.  Harlan's visits to Petitioner's campus reflected no misconduct on the part of anyone.

The incidents cited by Respondent do not establish good cause for Petitioner's termination, especially when considering the remote nature of many of the incidents and the fact that Petitioner had never been counseled by her superiors regarding any areas of alleged misconduct.  In conclusion, if the occurrences cited by Respondent represent Petitioner at her worst during the nineteen years she served as Respondent's principal, it must be concluded that the termination of her employment is not supported by the evidence.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Finding sof Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's employment contract was terminated by Respondent on April 12, 1982.

2.  Respondent's action to terminate Petitioner's employment contract was not supported by good cause and was arbitrary, capricious, and in violation of law.

3.  Petitioner's appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, GRANTED.

SIGNED AND ENTERED this 31st day of March, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard Respondent's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 31st day of March, 1983, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 11 day of JUNE, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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