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DECISION OF THE COMMISSIONER
Findings of Fact
Elton Steelman, Petitioner, brings this appeal from a decision of the Board of Trustees of the Redwater Independent School District (RISD), Respondent, to non-renew Petitioner's contract of employment for the 1981-82 school year.  This appeal was heard on June 30, 1981, before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.  William J.  Taylor was appointed substitute Hearing Officer for the purpose of preparing a proposal for decision and other documents as may be necessary.

Petitioner was represented by Mr.  Larry Daves, Attorney at Law, Tyler, Texas.  Respondent was represented by Mr.  John Raffaelli, Attorney at Law, Texarkana, Texas.

On December 7, 1981, the hearing officer entered a Proposal for Decision recommending, inter alia, that Petitioner's appeal be denied.  Exceptions to the Proposal for Decision were due on or before December 24, 1981, and the record reflects that same were not filed.

Findings of Fact
Having considered the record and matters officially noticed, in my capacity as State Commissioner of Education, I find the following:

1.  At all times relevant to this appeal Petitioner was employed by Respondent pursuant to a written contract for the term beginning on August 18, 1980, and ending on May 31, 1981.  See Pet.  Ex.  5.  Among his assigned duties, Petitioner was the coach of Respondent's junior high school girls' basketball team.

2.  On March 17, 1981, Respondent's Board of Trustees voted to nonrenew Petitioner's contract of employment for the 1981-82 school year.  Petitioner was orally informed of the action by his principal on March 18, 1981.

3.  By letter dated March 24, 1981, Petitioner requested a hearing of Respondent.  Petitioner's request was granted and the hearing was held on April 9, 1981.  The hearing culminated in a majority vote to affirm the prior action of March 17, 1981.

4.  At all times relevant to this appeal Respondent had, in full force and effect, a written policy regarding employee evaluations.  The relevant portions of that policy are set forth as follows:

If in the opinions of the principal and superintendent a teacher's services for any year are generally not up to the standards that are reflected in the professional evaluation forms, then that teacher shall be notified that unless marked improvement is shown the next year, he or she will not be recommended to the school board for employment for the following year.

If, however, the services of a teacher are so unsatisfactory that it would not be to the best interest of the school system to retain the teacher for another year, reappointment may be denied without granting a years' probation.  A teacher will not be reemployed.

See Pet.  Ex.  1.

5.  Petitioner had received evaluations on October 24, 1980, and February 24, 1981, in accordance with Respondent's evaluation policy.  Both evaluations were positive and contained recommendations that Petitioner should be retained as an employee.  See Pet.  Exs.  2 and 3.

6.  In late February or early March of 1981, Petitioner barred two girls from participation on the basketball team.  The mother of one of the girls complained of Petitioner's action to Mr.  Dale Stinson, President of Respondent's Board of Trustees.  The complaining parent was a member of the Redwater Church of Christ of which Stinson is the minister.  The record fails to reflect whether the complaint was filed prior or subsequent to the action of March 17, 1981.

7.  The record fails to reflect that Respondent's Board of Trustees ever offered or published any reasons for its action to nonrenew Petitioner's contract.

8.  On February 6, 1981, Respondent's Board of Trustees issued an open letter to all of its teacher/employees.  The letter stated, inter alia, that "as long as a teacher does his or her job effectively, that person's job is secure and is in no way in jeopardy." The letter was published for the recited purpose of quelling rumors that a wholesale dismissal of teachers was forthcoming.  See Pet.  Ex.  4.

9.  The record fails to reflect that Respondent had affirmatively adopted the provisions of Tex.  Educ.  Code Ann.  §§13.101-13.116 (Vernon 1972).  Petitioner's attorney orally stipulated that Petitioner does not allege that Respondent has so acted.  Tr.  33.

Discussion
In Texas, teacher contract rights can be created in one of two ways.  A school district can offer a term contract of up to five years pursuant to the provisions of Tex.  Educ.  Code Ann.  §23.28 (Vernon 1972), or a district may offer a probationary or continuing contract pursuant to the provisions of Tex.  Educ.  Code Ann.  §§13.101-13.116 (Vernon 1972), hereinafter referred to as Chapter 13.  Chapter 13 creates tenure rights that proscribe the nonrenewal of a teacher in the absence of cause and an administrative hearing.

Although a school district has the option of choosing either type of contract, Chapter 13 contract rights do not exist unless the school district has adopted the aforementioned statutes.  A school district can adopt Chapter 13 by affirmative action, e.g.  a school board record vote.  In the absence of affirmative evidence that a school board has not adopted Chapter 13, it has been held that adoption may be established by evidence of an employment policy or contract which "faithfully tracks" the provisions of Chapter 13.  Cummins v.  Board of Trustees, 468 S.W.2d 913, 916 (Tex.  Civ.  App.  - Austin, 1971, no writ).

Where evidence indicates that Chapter 13 has not been adopted, a contract or policy which attempts to create tenure is contrary to the strictures of §23.28 and is thus void as against public policy.  Fromen v.  Goose Creek Independent School District, 148 S.W.2d 460, 465 (Tex.  Civ.  App.  - Galveston 1941, writ dism'd judgmt cor.).  In light of the decisions in Cummins and Fromen, the effect of the decision in Hix v.  Tuloso-Midway Independent School District, 489 S.W.2d 706 (Tex.  Civ.  App.  - Corpus Christi 1972, writ ref'd n.r.e.), is to preclude a finding of de facto tenure under present Texas law.  In Hix, the court stated that:

The tenure policy of the School District that plaintiff says was in effect, be it express, de facto or implied, would be contra to [Tex.  Educ.  Code Ann.  §23.28], and void, as it would have generated an automatic teacher contract renewal procedure, the effect of which would have resulted in a term that was not limited by three years but by the failure of the teacher to render satisfactory service.  Fromen v.  Goose Creek Independent School District, 148 S.W.2d 460 (Tex.  Civ.  App.  - Galveston 1941, writ dism'd judgmt cor.).

It should also be noted that the Supreme Court opinion in Perry v.  Sindermann, 408 U.S.  593 (1972), is inapposite.  Although the opinion holds that de facto tenure can be proven, that decision was not rendered in consideration of statutory language similar to either §23.28 or Chapter 13.  Sindermann was rendered in recognition of a general state policy that professors become tenured after seven years of service and that the university policy made no provision for acquiring tenure.

ISSUES
A. Did Respondent Create Tenure Rights by the Adoption of Its Teacher Evaluation Policy?

To prove this allegation, Petitioner must present evidence that the teacher evaluation policy "faithfully tracks" Chapter 13 and there must be no evidence that Respondent has not adopted Chapter 13.  Cummins, supra at 916.  A comparison of Respondent's policy and the language in Chapter 13 does not reveal any similarities between the two policies.  The second part of the test is also not satisfied.  During the appeal, Respondent moved to stipulate that the Board of Trustees had not adopted Chapter 13 at the time of Petitioner's nonrenewal.  Petitioner, not objecting, stated that he made no allegation that Respondent affirmatively adopted Chapter 13.  Tr.  32-33.  Therefore, the Cummins decision is inapposite.

Petitioner also raises the issue of an existing "tenure plan".  In so doing, Petitioner falsely relies on Respondent's February 6, 1981, letter as stating a policy that each teacher who renders satisfactory service is assured employment.  Pet.  Ex.  4.  The sole purpose of this letter, although signed by all board members, was to allay the teachers' fear that Respondent had contemplated "the wholesale dismissal of teachers" and the letter was never intended to constitute an official" school policy.  Tr.  12.  Assuming, arguendo, that the letter is a written policy it would nonetheless be invalid.  The Fromen and Hix decisions, read together, stand for the proposition that a school district can only offer a term contract or a probationary/continuing contract pursuant to Chapter 13.  The Respondent has offered Petitioner a term contract.  Therefore, Respondent cannot validly adopt a policy that would have the effect of granting a teacher contract rights exceeding the statutory three-year or five-year limit as established by §23.28.  Fromen, supra at 465.

B. Was Petitioner's Nonrenewal a Violation of His First Amendment Rights?

In 1972, the United States Supreme Court held that an untenured teacher cannot be nonrenewed for the exercise of first amendment rights.  Sindermann, supra at 597-598.  The subsequent decision in Mt.  Healthy v.  Doyle, 429 U.S.  274 (1977), modified the Sindermann holding and is cited by Petitioner as the controlling precedent.  The Mt.  Healthy opinion sets out a three-part test.  The initial burden of proof is on the Petitioner to show that his conduct was constitutionally protected and that the conduct was a motivating factor in his nonrenewal.  If the Petitioner sustains his burden of proof he will prevail unless the Respondent can show that he would not have been renewed even in the absence of the protected conduct.  Mt.  Healthy, supra at 287.

Although Mt.  Healthy is sound authority for "academic freedom" issues, the facts presented by Petitioner do not bring this appeal within Mt.  Healthy.  The church relationship shared by Debbie Jordan's mother and Dale Stinson, in itself, is not a fact from which it can be concluded that the nonrenewal was in retaliation for any exercise of Petitioner's first amendment rights.  Additional facts not presented on this appeal would have to be presumed to reach the legal conclusion sought by Petitioner.  It has been held that the ultimate fact supporting a legal conclusion cannot be reached "by pyramiding one inference upon another." New York Underwriters' Insurance Co.  v.  Trustees of First Baptist Church, 603 S.W.2d 378, 380 (Tex.  Civ.  App.  - Eastland 1980, no writ).

In summary, upon a review of the record no evidence can be found that Respondent either affirmatively or inferentially adopted the provisions of Chapter 13.  The lack of evidence defeats any possible claim that Petitioner had tenure.  There is also no evidence that supports Petitioner's claim that his first amendment rights were violated by the Respondent.

Conclusions of Law
Having considered all evidence, matters of record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I conclude that:

1.  Respondent had not adopted Tex.  Educ.  Code Ann.  §§13.101-13.116 (Vernon 1972) at any time relevant to the matters on appeal.

2.  Petitioner was employed by Respondent for the school year 1980-81 pursuant to a term contract as permitted by Tex.  Educ.  Code Ann.  §23.28 (Vernon 1972) and Petitioner had no tenure rights under Texas law.

3.  There is insufficient evidence to support Petitioner's claim that his first amendment rights were violated.

4.  Respondent's nonrenewal of Petitioner's employment contract was not arbitrary, capricious, or in violation of law.

5.  Petitioner's appeal should be, in all things, denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, it is accordingly

ORDERED that Respondent's decision to nonrenew Petitioner's contract of employment for the 1981-82 school year be, and is hereby, AFFIRMED, and Petitioner's appeal is, in all things, DENIED.

SIGNED AND ENTERED the 24th day of MAY, 1982.

___________________________

RAYMON L.  BYNUM
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