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Statement of the Case

Laura Elder, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201-.211 (Vernon Supp. 1984), from an action of the Calvert Independent School District, Respondent, nonrenewing Petitioner's contract of employment as a fourth grade teacher.  Petitioner filed a Motion to Supplement the record and a hearing was held on October 30, 1984 to consider the merits of this motion.  By letter dated December 10, 1984, the Hearing Officer granted Petitioner's motion on the grounds that she had shown good cause for not attending the local hearing, and, therefore, for not presenting evidence to Respondent's Board of Trustees.  A record of the supplemental hearing was filed on March 5, 1985.

Linda Aubuchon is the hearing officer appointed by the State Commissioner of Education for the purpose of drafting a Proposal for Decision.  Petitioner is represented by Dean A. Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Denise Anderson, Attorney at Law, Austin, Texas.

On June 24, 1985, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on July 12, 1985.  Respondent's Reply to the Exceptions was filed on August 1, 1985.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed under a term contract as a fourth grade teacher for Calvert Independent School District during the 1983-84 academic year.  (Supp. Tr. 13).

2. On or about March 12, 1984, the Superintendent of Calvert Independent School District recommended to the Board of Trustees that Petitioner's contract not be renewed at the end of the 1983-84 school year.  The Board of Trustees, after reviewing Petitioner's evaluation and the reasons stated for her nonrenewal, directed that Petitioner be given notice of her proposed nonrenewal.  (Hearing No. 1, Tr. 3).

3. By the following letter dated March 13, 1984, Respondent gave Petitioner notice of her proposed nonrenewal.

Dear Mrs. Elder:

At the regular meeting of the board of trustees of the Calvert Independent School District which was held on the evening of March 12, 1984, Mr. Robert Comfort recommended; and I proposed, non-renewal of your teaching contract for the 1984-85 school year for the following reasons:

1. Failure to comply with administrative regulations of which you were aware related to notification to the school of absences.  (Documented on 9/15/83, and 2/29/84).  The documentation for notification on 2/29/84 was sent to you by certified mail, return receipt requested, on that date.  On the 2/29/84 notification you were also advised that you were in violation of school board policy DEC relating to the need for doctor's letters for each period of absence in excess of five continuous days.

With reference to the rules and board policies violated by your actions I cite:

Board Policy DEC and DEC (Local)

Teacher information sheet concerning daily reporting of anticipated absences

Teacher job description, items 13, 14, 15, and 19.

2. Failure to comply with administrative directives with relation to the submission of lesson plans in a timely manner.  (Documented on 11/28/83, 1/10/84, and 2/29/84).  The 2/29/84 notification was sent to you by certified mail with return receipt requested.

With reference to the administrative rules and directives violated by your actions, I cite:

Teacher job description items 1, 2, 4, 6, 13, 14, 15

Teacher information sheet concerning lesson planning

3. Documentation was submitted in an untimely manner and even though your physician indicated that you were able to return to work, you elected to continue to be absent.  Although Mr. Comfort and I, in conference with you on Monday, March 5, 1984, agreed that we were not going to compel you to return to work against your wishes, you had no physician's statement to the effect that you should not return to work.  In fact, the doctor's statement was to the effect that you could return to work.

I regret having to propose non-renewal of contract; however, I feel that is is (sic) in the best interests of the children that I do so.  You have a right to a hearing before the board concerning this matter.  If you wish such a hearing, please request it in writing from Mr. Willis Dixon within ten days of your receipt of this notice of proposed non-renewal of contract.

Sincerely,

Dr. Don Fairweather.

Superintendent

(Hearing No. 1, Ex. 9).

4. By letter dated March 19, 1984, Petitioner requested a hearing before the board regarding her proposed nonrenewal.  (Hearing No. 1, Ex. 10A).

5. Respondent board of trustees conducted a hearing on April 9, 1984, in which Petitioner did not participate.  (Hearing No. 1, Tr. 2).

6. Upon appeal to the Commissioner, Petitioner filed a Motion to Supplement the Record.  The Hearing Officer granted the motion and a supplemental hearing was held on January 17, 1985.

7. The local hearings produced the following evidence:

a. Petitioner failed to notify her principal before 7 a.m. of her absence on September 12-13, 1983.  Petitioner received notice of her need to improve in this respect on September 16, 1983.  (Hearing No. 1, Ex. 12).

b. Petitioner was absent from her teaching duties January 23-31, 1984.  Petitioner provided a doctor's note accounting for her absence due to illness on January 31 - February 3, 1984.  Petitioner was again absent from school February 1 - 14, 1984, and subsequently supplied a note excusing her absence for one day.  Petitioner was absent from her duties February 20-29, 1984.  She submitted a note from her doctor which stated that he had treated her for an ulcer during the period beginning on February 21, 1984.  Petitioner then produced a doctor's note on March 5, 1984, which stated that she ought to remain home for one week.  Petitioner was then absent from school until March 12, 1984.  Petitioner was again absent from her duties from March 26 - April 9, 1984.  On April 9, 1984, Respondent received a letter from Petitioner requesting a leave of absence from March 26 - April 13, 1984 due to her need for surgery.  (Hearing No. 1, Tr. 6-8).

c. Her Principal, Mr. Comfort, testified that, during the spring semester, Petitioner failed to inform him of every day she would be absent, that "she would call once, but if she was going to be absent beyond one or two days, I had to figure that out for myself.  She did not always call in." (Supp. Tr. 128).

d. Petitioner testified that she always let the school know the number of days that she would be absent.  (Supp. Tr. 99-100).

e. Her principal Mr. Comfort testified that Petitioner did not have current lesson plans on file at all times.  On several occasions throughout the school year the lesson plans were discovered to be unavailable for use by substitute teachers.  (Supp. Tr. 118-19, 122-23).

f. Petitioner testified that she always submitted her lesson plans on time.  (Supp. Tr. 71-79).

8. CISD's policy DEC, states, in pertinent part:

Certification of illness or inability to report for duty by a doctor who is duly registered and licensed under the Medical Practice Act of Texas, a licensed doctor of dentistry, a licensed chiropractor or a licensed podiatrist shall be required for illness in excess of five working days duration.

Discussion

The Term Contract Nonrenewal Act directs the Commissioner to review a board's decision to nonrenew a teacher under the substantial evidence standard.  Tex. Educ. Code Ann. §21.207(a) (Vernon Supp. 1984).  Substantial evidence need not be much evidence, and although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked against the great weight and preponderance of the evidence.  Shelton v. Aquilla ISD, No. 133-R1-481, p. 14 (Comm. Educ., June 1983).  Under this standard, the evidence adduced at the April 9, 1984 hearing and supplemented at the January 17, 1985 hearing constitutes substantial evidence of the reasons given for Petitioner's nonrenewal.

The first reason for nonrenewal given by Respondent was Petitioner's failure to comply with policy DEC concerning certification of illness.  The doctors' notes in evidence reflect that they do not certify Petitioner's illness and her need to be absent on every day that she was absent.  Policy DEC states:

Certification of illness or inability to report for duty by a doctor who is duly registered and licensed . . . shall be required for illness in excess of five workdays duration.

(See Finding of Fact No. 8).  Respondent's Board of Trustees reasonably interprets policy DEC to mean that a doctor's note must cover each day of the employee's absence due to illness when the absence is in excess of five days.  Ordinarily, the Commissioner will defer to a school district's interpretation of its own policies, absent evidence that the interpretation given could not have been intended by reasonable men.  Aguilera v. Northside ISD, No. 039-R5-1182, p. 8 (Comm. Educ., July 1983).

Respondent did not renew Petitioner's contract secondly for the reason that she allegedly failed to comply with administrative directives concerning the notification of absences.  Her principal testified that Petitioner did not report to him before 7 a.m. of every day she expected to be absent from school.  (See Finding of Fact No. 7c).  In contrast, Petitioner asserts that she did inform her principal in advance of each day she expected to be absent.  (See Finding of Fact No. 7d).  Under the substantial evidence standard, if there is enough evidence in the record to constitute substantial evidence, the local board's decision must stand even if the evidence is in conflict and even if the Commissioner disagrees with the result.  Ruiz v. Southwest ISD, No. 133-R1b-783, pp. 13-14 (Comm. Educ., May 1984).  Thus, although Petitioner's testimony contradicts Respondent's evidence, substantial evidence nevertheless exists in support of the second reason for nonrenewal given by Respondent.

The third reason given by Respondent was Petitioner's alleged failure to comply with administrative directives concerning the submission of lesson plans.  Her principal testified that on several occasions when her lesson plans were needed to guide a substitute teacher, the plans were unavailable.  (See Finding of Fact No. 7e).  Petitioner denies that her lesson plans were incomplete and asserts that she kept them current and on file at all times.  (See Finding of Fact No. 7f).  Again, however, this conflict in evidence does not mean that substantial evidence in support of the board's decision does not exist.  Despite the conflict, substantial evidence does exist in support of Respondent's third reason for nonrenewal.

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The evidence adduced constitutes substantial evidence to support Respondent's decision not to renew Petitioner's contract.

2. Petitioner's appeal should be denied.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  26th  day of  August  , 1985.

____________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION

