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DECISION OF THE COMMISSIONER
Statement of the Case
Virginia Gallian, on behalf of the Denton Classroom Teachers Association, Petitioner, appeals the decision of the Denton Independent School District Board of Trustees, Respondent, wherein it refused to hear a grievance brought by the association concerning the evaluation system used by the school district.

On November 15, 1985, a hearing was held by Mark W.  Robinett, the Hearing Officer initially appointed by the State Commissioner of Education to issue a Proposal for Decision.  Subsequently, Cynthia D.  Swartz was appointed as substitute Hearing Officer.  Petitioner was represented by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Mike Griffin, Attorney at Law, Denton, Texas.

On February 9, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED and this cause REMANDED to the district to hear Petitioner's grievance concerning Respondent's evaluation procedure.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on February 27, 1987.  Petitioner's Reply to Respondent's Exceptions was filed on March 5, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute.

1.  By letter dated May 8, 1985, Petitioner informed Respondent that Petitioner would like to meet with the Respondent to discuss the evaluation instrument that had been used to evaluate its members.  Petitioner stated that the evaluation instrument utilized by Respondent was in contradiction with a State Board Rule and that the Respondent's use of this instrument had harmed their members in the following ways:

(a) We feel that many of our teachers who received "exceeding expectations" would have received "clearly outstanding" in some or all of those ratings.  Likewise, many of our members who received "satisfactory" in certain ratings would have received "exceeding expectations" if evaluators had been given the option of 5 levels instead of 4.  We believe that this action on the part of the district has denied many of our members the right to enter Level II of the Career Ladder this coming school year.

(b) We also call your attention to the fact that to enter Level III a teacher will have to have an overall rating of "exceeding expectations" for 3 of the preceding 4 years.  Therefore, the evaluation instrument used by the school district has caused not only immediate harm but long-range harm to our membership.

Since this district's action has harmed all Denton ISD teachers and all of our members, please consider this letter a class action grievance filed in the name of the Denton Classroom Teachers Association on the behalf of its President, Executive Committee, and its membership.  As remedies to this grievance, we hereby request:

(1) That the district immediately adopt a rating criteria that meets the state standards

(2) For this year's evaluation, the following procedure shall be used:

(a) that each rating given be raised by 25% (unsatisfactory - 1=1.25; below expectations - 2.5; satisfactory - 3=3.75; and exceeding expectations - 4=5

(b) that the ratings would then be totaled and averaged; if the total average rating exceeds .5, the total rating would be rounded off to the next number.

(Pet.  Ex.  B).

2.  By letter dated May 16, 1985, Petitioner informed Superintendent Robert T.  McGee, that the Denton Classroom Teachers Association was requesting a hearing with the Board of Trustees to discuss the evaluation instrument.  (Pet.  Ex.  C).

3.  By letter dated May 27, 1985, Respondent informed Petitioner that the Board policy allows for "grievances" by individual employees, not groups.  Respondent further stated the following:

(1) The Texas Education Agency advises the district that our current (modified) teacher evaluation instrument meets TEA Guidelines and House Bill 72 requirements.

(2) Pending further TEA and State Board rules, definitions of terms, and revised criteria, it would not appear useful or productive for our local Board to attempt to provide these definitions or changes.  These issues and questions must be answered by the State Board of Education.

In the interim, this district will continue to make every effort to protect our professional staff as these processes are placed into operation.  Indeed, we are in frequent contact with the TEA with this very objective in mind.

(3) Your concerns about the evaluation instrument and process, along with any proposed solutions to problems you observe, are welcomed and you are encouraged to supply these to this office in writing.

You may also desire to address these concerns to the Commissioner of Education and the State Board of Education.  It is at that level that we shall receive final directions since those offices establish the rules by which we are obligated to work.

(Pet.  Ex.  E).

4.  Larry Shaw, a TSTA representative, communicated to Respondent by letter that the Petitioner considered the May 27, 1985 letter a denial by Respondent of Petitioner's grievance.  (Pet.  Ex.  F).

Discussion
The sole issue presented by this case is whether an association may present a "group" grievance under Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154(c) §6 on behalf of its members without specifically naming its members.

Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154(c) §6 provides the following:

The provisions of this Act shall not impair the existing right of the public employees to present grievances concerning their wages, hours of work, or condition of work individually or through a representative that does not claim the right to strike.

Respondent contends that this Act and its local policy do not allow a group grievance.

Although Respondent's local policy may not allow any form of group grievances, it is superceded by Art.  5154c §6, which clearly contemplates group grievances in certain instances, as well as individual grievances, so long as the matter can appropriately be grieved by a group.  Professional Association of College Educators v.  El Paso County Community Dist., 678 S.W.2d 94 (Tex.  App.  1984, writ ref'd n.r.e.); Dallas Independent School Dist.  v.  American Federation of State County and Municipal Employees, 330 S.W.2d 702 (Tex.  Civ.  App.  - Dallas, 1959, writ ref'd n.r.e.)

This case is clearly distinguishable from Bryan and Bates v.  Alice ISD, Docket No.  123-R9-1285 (Comm'r.  Educ.  February 1987); Bates v.  Alice ISD, Docket No.  127-R8-1285 (Comm'r Educ.  February 1987), wherein the Petitioners attempted to grieve their evaluations and/or nonplacement on the career ladder for the 1984-85 school year as a class.  The Petitioners were from four different campuses; Petitioners were evaluated by four different principals; and Petitioners were seeking nullification or readjustment of their 1984-85 evaluations to the teacher's satisfaction and/or appealing their career ladder placement, among other things.  The school district informed Petitioners that it would be willing to afford each Petitioner a hearing on an individual basis and make decisions on the merits of each individual case, but would not entertain a class action.  The Commissioner found that the individuals were not entitled to grieve as a "class" because of the uniqueness of each individual's case.

Having determined that group grievances in certain instances are permissible under Article 5154(c), the next question to be answered is whether an association may present a grievance on behalf of its members without naming those members.  The answer is yes, if certain conditions are met.  A voluntary membership organization has standing to represent its members' interests, even if it suffers no injury itself, if the members would have standing to raise the claims at issue, the interests protected are germane to the organization's purposes and neither the claim nor the relief make individual members necessary.  Hunt v.  Washington State Apple Advertising Comm., 432 U.S.  333 (1977); Ohair v.  White, 675 F.2d 680 (5th Cir., 1982).

Conversely, an organization may not present a grievance on behalf of its members without naming those members when the above-mentioned conditions are not met.  This would be exemplified by an organization presenting a grievance on behalf of its members without naming those members and then asking for relief singular to the individual members.

In this instance, the association meets the criteria set forth in Hunt and Ohair, supra.  The members of the association could have brought the grievance themselves.  Further, the interests protected are germane to the association's purpose.  Finally, the association is grieving the evaluation procedure, not individual evaluations; therefore, the relief asked does not necessitate naming individual members.  Consequently, the Respondent should have allowed the association, on behalf of its members, to grieve the evaluation.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Tex.  Rev.  Civ.  Stat.  Ann.  5154(c) §6 contemplates "group" grievances as well as individual grievances.  Professional Association of College Educators v.  El Paso County Community Dist., 678 S.W.2d 94 (Tex.  App.  1984, writ ref'd n.r.e.).

2.  An association has standing to represent its members interests, even if it suffers no injury itself, if the members would have standing to raise the claims at issue, the interests protected are germane to the organization's purposes and neither the claim nor the relief makes individual members necessary.  Hunt v.  Washington State Apple Advertising Comm., 432 U.S.  333 (1977); Ohair v.  White, 675 F.2d 680 (5th Cir., 1982).

3.  Respondent wrongfully denied Petitioner's association, on behalf of its members, the right to grieve the Respondent's evaluation procedure.

4.  Petitioner's appeal should be GRANTED and this cause REMANDED to the district to hear the Petitioner's grievance concerning the Respondent's evaluation procedure.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and this cause REMANDED to the district to hear Petitioner's grievance concerning Respondent's evaluation procedure.

SIGNED AND ENTERED this 5th day of May, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 4th day of June, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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