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Statement of the Case
Guadalupe Garza, Petitioner, brings this appeal from an action of the Board of Trustees of the La Joya Independent School District (LJISD), Respondent, terminating Petitioner's employment as a bus driver.  On September 16, 1982, a hearing was held on Respondent's Motion to Dismiss before Robert L.  Howell, the Hearing Officer appointed by the State Commissioner of Education.

Petitioner is represented by Mr.  Margil Sanchez, Jr., Attorney at Law, Rio Grande City, Texas.  Respondent is represented by Mr.  Brinkley L.  Oxford, Attorney at Law, Edinburg, Texas.

Because the Commissioner has read the entire record of appeal, this decision is rendered in lieu of a Proposal for Decision as provided by Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §15.

Findings of Fact
Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed as a bus driver by Respondent School District.

2.  By letter dated October 12, 1979, Petitioner was informed by Miguel de los Santos, Respondent's Superintendent, that Petitioner's employment was terminated effective that date.  The reason cited for Petitioner's termination was Petitioner's alleged insubordination to his immediate supervisor.  (See Joint Ex.  3).

3.  By letter dated October 22, 1979, Petitioner advised Respondent that he contested his dismissal and requested a hearing before Respondent's Board of Trustees.  (See Joint Ex.  3).

4.  By letter dated October 24, 1979, William R.  Leo, President, LJISD Board of Trustees, advised Petitioner as follows:

The Board will hold its next Regular Meeting on November 14, 1979, at 7:30 p.m.  Please be present at this meeting in order that the Board may honor your request for a hearing.

(See Joint Ex.  3).

5.  On November 14, 1979, Respondent's Board of Trustees convened to conduct Petitioner's hearing.  As neither Petitioner nor anyone purporting to be his representative appeared at the meeting (Tr.  7), Respondent's Board of Trustees voted to terminate Petitioner's employment.

6.  Petitioner received Respondent's correspondence of October 24, 1979 and voluntarily elected not to attend.  (Tr.  10).

7.  On April 10, 1981, Petitioner filed a lawsuit concerning his termination in the 139th County District Court of Hidalgo County, Texas.  (See Joint Ex.  1).  On June 30, 1981, a hearing was held in that Court on Respondent's plea to jurisdiction.  The Court granted Respondent's motion on June 30, 1981, and entered its order of dismissal on July 6, 1981.  (See Joint Ex.  2).

8.  During the course of the proceeding in District Court, Petitioner's attorney inquired of Respondent if it would entertain a request by Petitioner for another hearing before Respondent's Board of Trustees.  Petitioner's attorney was advised that he could file such a request and that Respondent's Board of Trustees would consider same.  (See Joint Ex.  1).

9.  By letter dated February 23, 1982, Petitioner requested another hearing before Respondent's Board of Trustees.  By letter dated April 1, 1982, Petitioner was informed that his request had been considered and was denied.  (See Joint Ex.  1).

10.  On May 6, 1982, Petitioner filed his Notice of Appeal with the State Commissioner of Education.

Discussion
Tex.  Admin.  Code §157.43 (McGraw-Hill 1981) requires that a notice of intent to appeal be filed "[w]ithin 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal." The State Commissioner of Education has the right to waive compliance with the filing deadline for the notice of intent to appeal pursuant to the provisions of Tex.  Admin.  Code §157.11, provided that a good faith attempt to meet the filing deadline has been made by the party in question.

At the very latest, Petitioner was aggrieved within the meaning of Tex.  Educ.  Code Ann.  §11.13 (Vernon 1972) on November 14, 1979, when Respondent's Board of Trustees voted to terminate Petitioner's employment.  Approximately 30 months elapsed between that date and the date Petitioner filed his notice of intent to appeal with this Agency.  Moreover, Petitioner has failed to present any argument or evidence establishing that such delay was not caused by a lack of diligence on the part of Petitioner.  Likewise, Petitioner's argument that each ensuing denial by Respondent's Board of Trustees of Petitioner's requests for hearings constitutes a new cause of action is without merit.

Because Petitioner has not filed a timely appeal in compliance with the applicable regulations and has not shown good cause for failing to do so, this appeal should be dismissed.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner has, without good cause, failed to comply with the filing deadline for his notice of intent to appeal as required by Tex.  Admin.  Code.  §157.43 (McGraw-Hill 1981).

2.  Respondent's Motion to Dismiss should be GRANTED and Petitioner's appeal should be, in all things, DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED and Petitioner's appeal be, in all things DISMISSED.

SIGNED AND ENTERED this 16th day of June, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing before the State Commissioner of Education; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 11th day of JULY, 1983.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R
COMES NOW the undersigned and hereby ORDERS that the appeal to the State Board of Education in the above-styled and numbered matter be placed on the Board's November agenda; and, for just cause would show that the appeal was received subsequent to the preparation of the State Board of Education's Appeal Docket; and, it is

FURTHER ORDERED that Respondent file its Reply Brief on or before September 22, 1983.

SIGNED AND ENTERED the 8th day of SEPTEMBER, 1983.

___________________________

MARK W.  ROBINETT

DIRECTOR OF HEARINGS & APPEALS
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O R D E R
BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 16th day of June, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of NOVEMBER, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 14th day of JANUARY, 1984.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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