DOCKET NO. 196-R1b-882

JOHN T. BURKE
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
PLANO INDEPENDENT
§
SCHOOL DISTRICT
§

THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 5th day of May, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  9th  day of JULY, 1983.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

John T. Burke, Petitioner, brings this appeal from an action of the Board of Trustees of the Plano Independent School District (PISD), Respondent, to nonrenew Petitioner's teaching contract for the 1982-83 school year.

Mark W. Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented by Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented by Henry D. Akin, Attorney at Law, Dallas, Texas.

On February 16, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Petitioner filed Exceptions to Proposal for Decision on March 16, 1983.  No reply to exceptions was filed.

Findings of Fact

Having considered all evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. The Board of Trustees of PISD (Board) voted to nonrenew Petitioner's teaching contract for the 1982-83 school year on March 23, 1982.  (PISD Ex. 32).

2. It is uncontested that Petitioner received written notice of the Board's decision to nonrenew his contract on March 31, 1982.  (Petition for Review, par. 6).

3. The notice stated that "the Board approved the recommendation from the administration of non-renewal for your services beyond the end of this school year." The reason given for this action was "incompetency as a teacher." (PISD Ex. 27).

4. By letter dated April 7, 1982, Petitioner sent to Superintendent H. Wayne Hendrick the following letter (PISD Ex. 26):

Greetings:

I hereby request a hearing with the Plano Board of School Trustees regarding the non-renewal of my teaching contract.  I am also requesting that the Board of Trustees conduct the hearing in accordance with school board policies as mandated by Section 21.205b of the Texas Education Code.

Please advise me in writing at your earliest convenience of the time and place of the hearing.

Sincerely,

/s/

John Burke

5. By letter dated April 20, 1982, Petitioner requested that his request for a hearing be withdrawn.  (PISD Ex. 24).

6. On April 23, 1982, Petitioner attended a hearing before the Superintendent of PISD.  (Tr. 8).

7. By letter dated April 28, 1982, Superintendent Hendrick informed Petitioner that "my recommendation to the School Board is that it is not in the best interest of the district for you to be offered another year (sic) contract with the Plano Independent School District.  (Tr. 9; PISD Ex. 23).

8. By letter dated May 5, 1982, Petitioner sent to the Superintendent the following letter (PISD Ex. 22):

Dear Mr. Hendrick:

I hereby request a hearing with the Plano Board of School Trustees regarding the non-renewal of my teaching contract.  I am also requesting that the Board of Trustees conduct the hearing in accordance with school board policies as mandated by section 21.205b of the Texas Education Code.

Please advise me in writing at your earliest convenience of the time and the place of the hearing.

Sincerely,

/s/

John T. Burke

9. By letter dated May 6, 1982, Joe Atkins, UniServ Representative for the Texas State Teachers Association, sent to Superintendent Hendrick the following letter:

Greetings:
We are requesting a hearing with the Plano Board of School Trustees regarding the non-renewal of the teaching contract of John Burke as soon as possible.

Please advise in writing at your earliest convenience of the time and place of the hearing.

Very truly yours,

/s/

Joe Atkins

UniServ Representative
10. By letter dated May 12, 1982, Petitioner was given written notice that a hearing had been set for May 18, 1982.  (PISD Ex. 20).

11. The hearing, by agreement of the parties' attorneys was re-scheduled for and held on June 15, 1982.  (Tr. 21).

12. Petitioner did not attend the June 15, 1982 hearing.  (Tr. 51).  Petitioner's attorney appeared and stated no objection to the admission into evidence of PISD Exhibits one through thirty-nine.  (Tr. 12).  Prior to the taking of any evidence on the merits of Petitioner's renewal or nonrenewal with the district, Petitioner's attorney told the Board of Trustees the following (Tr. 50):

I'm advising you that we are here only so far as to keep our record straight, to make sure our objection was brought forward so you would be acting with full knowledge of what was wrong. . .

Petitioner's attorney then left the room and did not participate in the hearing on the merits.

13. At the hearing, the following evidence was adduced:
(1) Doyle Dean, Director of Curricular Instruction at Plano Senior High School, testified that Petitioner had little or no knowledge of the subject matter he was assigned to teach, business and accounting.  (Tr. p. 54).

(2) Victoria Reis, Assistant Principal of Plano Senior High School, testified that each time she visited Petitioner's class, his classroom management was poor.  (Tr. p. 62).

(3) Assistant Principal Reis further testified that, during her observations of Petitioner, "[s]everal times, students asked questions and Mr. Burke did not answer them, or gave a very inadequate answer, and asked the students to wait until he had read the lesson and then he would explain it the next day." (Tr. 62).

(4) Jenny McCall, chairman of the business department at Plano Senior High School, testified as follows concerning her observations of Petitioner during the times in which she had visited his classroom (Tr. 66):

Q. Did [Petitioner] seem to be imparting any knowledge to his students about the courses he was supposed to be teaching?

A. No.

Q. Did the children ask questions of Mr. Burke?

A. Yes.

Q. Was Mr. Burke willing to answer their questions?

A. He did not answer the questions.

Q. What sort of answer would he give?

A. His answer - - he would either ignore the question, or he would tell them that they can find the answer in the chapter.

Q. Did he appear to you to be prepared to teach the day's subject matter, whatever it might have been?

A. No.

(5) Dr. Wayne Hendrick, Superintendent of Plano ISD testified that, in his opinion, Petitioner did not try to improve his performance.  (Tr. pp. 17).  This opinion was shared by Ms. McCall.  (Tr. 63).

14. Subsequent to the hearing, the Board voted to nonrenew Petitioner's contract (Tr. 75-76).

15. Respondent's Board of Trustees adopted Policy 4110.2 on March 23, 1982, which provides, in part, as follows:

Reasons for nonrenewal include the following:

6. Inefficiency or incompetency in performance of duties.  (PISD Ex. 32, p. 45).

16. Respondent's Board of Trustees adopted Policy 4110.3 on March 23, 1982, which provides, in part, as follows:

Employment . . . may include a probationary period not to exceed the first two years of continuous employment in the District.  (PISD Ex. 32, p. 47).

Discussion
1. Motion to Dismiss
Respondent has filed a Motion to Dismiss, asserting that Petitioner's claim was not timely filed.  Respondent bases its assertion on the following facts:

1. Petitioner's Notice of Intent to Appeal stated he was appealing the Board's decision of March 23, 1982.

2. Petitioner received notice of the decision on March 31, 1982.

3. Petitioner's Notice of Intent to Appeal was filed with the State Commissioner of Education on July 14, 1982, more than thirty days after March 31, 1982.

4. Rule 226.71.02.030 of the Rules for Hearings Before the Commissioner of Education and the State Board of Education, provides as follows:

Notice of Intent to Appeal
Within 30 days after the decision, ruling, or failure to act complained of is communicated to the party making the appeal, notice of intent to appeal shall be sent to the Commissioner and the Board or officer rendering the decision or ruling or failing to act.

Since Petitioner's Notice of Intent to Appeal was not filed within 30 days of the date Petitioner received notice of the Board's action taken on March 23, 1982, Respondent alleges it was not timely filed in accordance with Agency rules, and the Commissioner is without jurisdiction to consider the appeal.

The action taken by the Board on June 15, 1982 followed a hearing, requested by Petitioner, in regard to the Board's earlier action in March.  Had the hearing not been granted, Petitioner would have been required to file a Notice of Intent to Appeal within 30 days of March 31, 1982, unless such deadline was waived by the Commissioner.  However, when the hearing was granted, Petitioner was placed in the position of a litigant in a court of law who, subsequent to an adverse judgment, does not appeal the judgment, but rather moves for and is granted a new trial.  See Salzman v. Southwest ISD, Docket No. 186-R1-782, p. 14 (Decision of the Commissioner 1982).  At that point, the March 23, 1982 decision ceased to exist, and Petitioner had no final decision from which to appeal.  Id. Any appeal could then only be based on errors alleged to have occurred at the hearing of June 15, 1982, at which a final decision was made.  Id. The time for appealing to the State Commissioner of Education from that hearing began to run on the date on which Petitioner was notified of the Board's decision pursuant to that hearing.  Therefore, Petitioner's Notice of Intent to Appeal was timely filed, and Respondent's Motion to Dismiss should be denied.

2. The Issues
Petitioner alleges 1) that the action of the Board should be reversed under the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §21.201 - .211 (Vernon Supp. 1982), because Petitioner was not a probationary teacher, inasmuch as PISD had failed to adopt a probationary policy in accordance with §21.209 of the Act. Therefore, he argues, he was re-employed under §21.204(b), because, although he was given written notice of his nonrenewal, he was not given written notice of his proposed nonrenewal by April 1, 1982, as required by §21.204(a); 2) that the use of PISD's reasons for nonrenewal against Petitioner immediately after their adoption was a violation of due process and of the legislature's intention to provide teachers with prior notice of the standards by which they are evaluated; 3) that the action is void because Petitioner was not notified of any reason that is in the policy adopted by the Board concerning reasons for nonrenewal; 4) that the action was arbitrary, capricious, and not supported by substantial evidence; and 5) that the Board served as both prosecutor and tribunal in violation of his due process rights.

Respondent, on the other hand, contends that the TCNA is inapplicable because Respondent entered into the contract with Petitioner before the effective date of the TCNA.

A. Applicability of the TCNA
By following the procedural requirements of the TCNA, a board of trustees, pursuant to §21.203(a), "may choose not to renew the employment of any teacher employed under a term contract effective at the end of the contract period." Therefore, the significant date in deciding whether the TCNA is applicable to a nonrenewal is the date on which the contract involved ended rather than the date on which it began.  Petitioner's contract period ran until May 28, 1982 (PISD Ex. 1), which is after the August 31, 1981 effective date of the TCNA.  Therefore, the effectiveness, or lack thereof, of the nonrenewal of Petitioner's contract must be judged by the standards of the TCNA.  See also Seifert v. Lingleville ISD, Docket No. 174-R1a-782, pp. 7, 11-12 (Decision of the Commissioner 1983).

B. Probationary Policy
Section 21.209 of the TCNA allows boards of trustees to establish, by written policy, a probationary period for teachers, during which the terms of the TCNA do not apply.  PISD's Board did not adopt, at any time relevant to this appeal, a probationary policy.  On March 23, 1981, the Board adopted Policy 4110.3 which states that a teacher's employment "may include a probationary period not to exceed the first two years of continuous employment in the District." (PISD Ex. 32, p. 47).  (Emphasis added).  Policy 4110.3 does not state that a probationary period exists.  It merely authorizes the Board to impose a probationary period upon teachers if it so chooses.  There are no allegations or any evidence of any action taken by the Board to place Petitioner on probationary status.  Petitioner was, therefore, entitled to the protections of the TCNA.

C. Notice of Nonrenewal
Because Petitioner was entitled to the protections of the TCNA, he had a right to 1) written notice of the administration's proposal to nonrenew his contract on or before April 1, 1982, containing a statement of the reasons for the proposed action and 2) an opportunity for a hearing with the Board of Trustees before the Board took final action on the proposal, if timely requested under §21.205(a).  The purpose of §21.204(a) of the TCNA, which provides that written notice of a proposed nonrenewal must be given to a teacher on or before April 1, is to allow the teacher who is in jeopardy of being nonrenewed enough time to present his or her case for continued employment to the board of trustees and/or to seek other employment for the succeeding school year.  Petitioner cannot claim that he did not receive this benefit of the Act.  He was given written notice on March 31, 1982 that his continued employment with the district was in jeopardy.

As for the wording of the notice, although it stated that Petitioner's nonrenewal had been "recommended" by the administration, the notice appeared, in all respects, to state that final action had been taken on the recommendation and that Petitioner had been nonrenewed.  At that point, Petitioner could have alleged that the Board had taken final action on the proposal without giving him an opportunity for a hearing and appealed that decision to the Commissioner of Education.  Instead, Petitioner requested, and was granted, a hearing on the matter before the Board of Trustees.  As discussed previously, at that point, Petitioner could no longer argue that the Board had made a final decision concerning his nonrenewal without giving him an opportunity for a hearing.

Ultimately, Petitioner was given an opportunity to present his evidence and argument to the Board prior to the Board taking final action on the matter.  In fact, Petitioner received even more consideration prior to the district's final decision concerning his continued employment than that to which he was entitled by the TCNA.  On April 23, 1982, he was allowed an opportunity, at a hearing before the Superintendent, to persuade the Superintendent to change his recommendation for nonrenewal, which, had he succeeded, would have served as a valuable asset in his attempt to persuade the Board to make its final decision in his favor.

Inasmuch as Petitioner did receive adequate notice on or before April 1, 1982, his contract has not been automatically renewed under §21.204(a); nor was Petitioner denied an opportunity for a hearing before the Board of Trustees took final action on the administrations' recommendation for nonrenewal.

In his Petition for Review, however, Petitioner additionally alleges the following:

8. Petitioner, by letter dated May 5, 1982, requested a hearing so that he could point out to the PISD the procedural and due process errors which it had committed.

9. The PISD granted the Petitioner's request for a hearing, held the hearing on June 15, 1982 and, after Petitioner, by counsel, demonstrated the procedural errors committed by the Board, affirmed its previous decision nonrenewing Petitioner.

Petitioner apparently claims that he was entitled to appear, by his attorney, at the June 15 hearing for the sole purpose of advising the Board of Trustees of its error in sending him a notice of nonrenewal rather than a notice of proposed nonrenewal, and that any hearing on the merits held in conjunction with that appearance was a nullity.  This contention might have merit in a case in which a teacher specifically requests an appearance before the local board of trustees for the limited purpose of bringing to the board's attention his or her claim that the board has committed a fatal procedural violation.

As set forth in Findings of Fact Nos. 4, 8, and 9, however, no such request was made.  Petitioner himself requested, on April 7, 1982, a hearing pursuant to §21.205(b) of the TCNA.  That request was repeated by Petitioner on May 5, 1982.  The following day, Joe Atkins, TSTA UniServ representative requested a "hearing. . . regarding the non-renewal of the teaching contract of John Burke."

At no time did Petitioner give any indication that what he sought was something other than a hearing on the merits concerning his continued employment with the district.  The fact that he specifically requested a hearing "in accordance with school board policies as mandated by Section 21.205(b) of the Texas Education Code" suggests that what he wanted was precisely a hearing on the merits.  The fact that Petitioner received what he requested does not constitute reversible error.

Nor is it to Petitioner's advantage that neither he nor his attorney were present when the Board of Trustees received evidence concerning the merits.  Petitioner was then in the same position as the litigant referred to earlier who requests a new trial, whose request is granted, and who, on the date of the new trial, for the first time announces that he or she is only appearing for the purpose of bringing to the court's attention an error it made in the previous trial.  Any such litigant who departs from the courtroom after being advised by the judge that the business of the day is conducting a new trial, not rehashing the previous one, does so at his or her own risk.  In the present case, Petitioner's failure to refute the evidence presented against him was likewise done at his own risk and does not constitute grounds for disturbing the decision of the local board.

D. Reasons for Nonrenewal
Petitioner next alleges that the use of reasons for nonrenewal against Petitioner immediately subsequent to their adoption by the Board denied him the notice anticipated by the TCNA and was a violation of due process.  However, the only reason Petitioner was given for the nonrenewal of his contract was his "incompetency as a teacher." (PISD Ex. 27).  It is not necessary to adopt a written policy to give a teacher notice that incompetency is a reason for nonrenewal.  Section 21.203 does not require a board of trustees to formally reaffirm a reason for nonrenewal that is inherent in the employment relationship.  Salzman v. Southwest ISD, p. 15.  Petitioner should have been aware from the beginning of his employment term that his continued employment with PISD depended on competent job performance.

E. Substantial Evidence
Petitioner further contends that the Board's decision to nonrenew his contract on the basis of his incompetency was not supported by substantial evidence.  The evidence set forth in Finding of Fact No. 11 is based on the testimony of four administrators, all of whom had made at least one personal visit to Petitioner's classroom and two of whom had visited Petitioner's classroom as many as fifteen times.  Furthermore, the evidence was uncontradicted.  On the basis of the evidence adduced at the hearing, the Board's decision was not arbitrary, capricious, or without substantial evidence.

F. Due Process
Finally, although Petitioner has alleged that the Board served as both prosecutor and tribunal, a review of the record indicates that the case was "prosecuted" at the local hearing by Henry D. Akin and Catherine Akin, Attorneys at Law, Dallas, Texas.

Conclusions of Law

Having considered all evidence, matters of record, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner's Notice of Intent to Appeal was timely filed.

2. The Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §21.201 et seq. (Vernon Supp. 1982), is applicable to the contract that existed between Petitioner and PISD.

3. Petitioner was not employed as a probationary teacher.

4. Petitioner's contract was not renewed pursuant to §21.204(a) of the TCNA.

5. The reason of incompetency given to Petitioner as grounds for nonrenewal, was a valid reason.

6. The Board of Trustees' decision to nonrenew Petitioner was not arbitrary, capricious, unlawful, or unsupported by substantial evidence.

7. Petitioner's due process rights were not violated by the Board of Trustees.

8. Respondent's Motion to Dismiss should be DENIED.

9. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  5th  day of  May  , 1983.

_________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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