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THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this  24th  day of  February  , 1988.

__________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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JANET SALES
§

§
V.
§
COMMISSIONER OF EDUCATION


§
HUFFMAN INDEPENDENT
§
SCHOOL DISTRICT
§


THE STATE OF TEXAS

RECOMMENDED ORDER DISMISSING PARTY PETITIONER

COMES NOW the undersigned and moves the State Commissioner of Education to enter an order dismissing JANET SALES as a Party Petitioner in the above-styled and numbered matter; and, for just cause would show that by appropriate motion received on September 21, 1987, counsel pleads that Respondent has reconsidered and has placed Petitioner Sales on career ladder level two for the 1986-87 school year.  Consequently Petitioner Sales seeks to dismiss her appeal against Respondent.  Accordingly, it is hereby

RECOMMENDED that JANET SALES be DISMISSED as a Party Petitioner.

SIGNED AND ENTERED this  24th  day of SEPTEMBER, 1987.

__________________________________

MARGARET O. THOMPSON

HEARING OFFICER
ORDER DISMISSING PARTY PETITIONER

BE IT KNOWN that on this date came on before the undersigned the foregoing Recommendation; and, after due consideration to matters of record, it is accordingly

ORDERED that JANET SALES be, and is hereby, DISMISSED as a Party Petitioner.

SIGNED AND ENTERED this  29th  day of  September  , 1987.

__________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case

Petitioner Janet Hunt appeals the decision of Respondent Huffman Independent School District (HISD) not to place her on level two of the career ladder for the 1986-87 school year.  Petitioner Janet Sales contests the decision of Respondent not to transfer her level two placement from a prior school district in Texas.  Petitioner Sales' motion to dismiss her from the case was granted after Respondent reconsidered and placed her on career ladder level two for the 1986-87 school year.  As to Petitioner Hunt, the parties submitted an agreed stipulation of facts and cross motions for summary judgment.  This Proposal will be based on the stipulations and cross motions.

Petitioners are represented by Sharon D. Groth, Attorney at Law, Houston, Texas.  Respondent is represented by Merri Schneider-Vogel, Attorney at Law, Houston, Texas.  Margaret O. Thompson is the Hearing Officer appointed by the Commissioner of Education to issue a Proposal for Decision.

On December 17, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed during the 1986-87 school year by Respondent as a physical education teacher.  (Agreed Stipulation of Facts).

2. Petitioner's first year of teaching with Respondent school district was the 1986-87 school year.  (Agreed Stipulation of Facts).

3. Prior to the 1986-87 school year, Petitioner was employed as a public school teacher in Louisiana.  (Agreed Stipulation of Facts).

4. On October 29, 1986, Dr. Laura Traywick, an administrator for Respondent school district, sent a memo to all teachers new to the district advising them to submit a copy of their 1985-86 evaluation from their former district.  (Resp. MSJ, Ex. A).

5. Petitioner obtained an evaluation form used by Respondent school district from Dr. Traywick.  At Petitioner's request, the principal of the school in which Petitioner taught during the 1985-86 school year filled out the evaluation form.

6. At the time the memo was sent to new teachers and at the time Petitioner obtained a copy of Respondent's evaluation form, Dr. Traywick was unaware that Board policy had changed.  The new policy, DQB Local, required that teachers be appraised by Respondent school district for one year before becoming eligible for career ladder level two placement.  (Resp. MSJ, Ex. A, Agreed Stipulation of Facts, Ex. 1).

7. Approximately two weeks later, Dr. Traywick learned of the change in Board policy and notified Petitioner that she was not eligible for level two placement.  (Agreed Stipulation of Facts).

8. Petitioner had the requisite years of experience, degree and advanced academic training for placement on level two of the career ladder.  (Agreed Stipulation of Facts).

9. The HISD Career Ladder Committee, in denying Petitioner placement on level two of the career ladder, and in denying her appeal, relied on the provision in local Board policy DQB that a teacher must teach in the district for one year before being eligible for placement on level two of the career ladder.  (Agreed Stipulation of Facts).

10. Petitioner was informed by the Career Ladder Committee by letter dated November 21, 1986, that the reason she was ineligible for placement on level two was that she was a new teacher in the district.  (Agreed Stipulation of Facts).

11. After hearing Petitioner's appeal, Respondent Board of Trustees voted to uphold the decision of the HISD Career Ladder committee.  (Agreed Stipulation of Facts).

Discussion
Petitioner appeals Respondent's decision, based on its Board adopted policy that Petitioner was ineligible for career ladder level two placement for the 1986-87 school year because she had not previously been employed and appraised by Respondent district.  Petitioner had previously taught in an out-of-state public school.

Petitioner charges that the Board policy violates the career ladder statute by restricting eligibility beyond the criteria set by law.  Petitioner cites §§13.301 and 13.308 of the career ladder statute.  These sections state in pertinent part as follows:
§13.301 Career Ladder

(a) Each teacher shall be assigned to a career ladder level.

(b) A teacher's career ladder level assignment is based on performance, experience, job-related education, advanced academic training, and job assignments.

§13.308 Level Two Entry

To enter level two, a teacher must have at least performance exceeding expectations during the preceding year and satisfactory performance the other year(s), hold a level two certificate, and must have:

(1) a B.A. or B. S. degree, three years of teaching experience, and nine semester hours of higher education course work or 135 hours of advanced academic training or an equivalent combination so that one semester hour of higher education course work is equivalent to 15 hours of advanced academic training; or

(2) an M.A. or M.S. degree in the subject taught and two years of teaching experience.

(Tex. Rev. Civ. Stat. Ann. (Vernon 1987).

Petitioner argues that no criteria beyond that set in the above statutory provisions are valid.  Petitioner also cites §13.321(a) wherein the legislature permits a district to consider appraisals from other districts:

§13.321 Transfer Between Districts

(a) A teacher is entitled to transfer a career ladder level assignment between districts, and a district may recognize the appraisal of a district previously employing the teacher in determining a career ladder level assignment.

(Tex. Rev. Civ. Stat. Ann. (Vernon 1987).  (emphasis added).

The very wording of §13.321, however, defeats Petitioner's argument.  By using permissive language, the legislature clearly intended to give discretion to local boards to consider or not to consider appraisals conducted by other districts in order to determine career ladder placement.

The legislature also stated its intent to allow districts discretion in career ladder placement of out-of-state teachers by including a specific provision, which states in pertinent part as follows:

§13.314 Out-of-State Teachers Enter Career Ladder Program

A teacher who holds a teaching certificate from another state may enter the career ladder program at the level assigned by the school district, at the commensurate salary step.

Tex. Rev. Civ. Stat. Ann. (Vernon 1987).

The above quoted provision clearly allows the school district to designate the career ladder level of an experienced teacher coming from out-of-state.  That intent to allow discretion is reflected in the State Board of Education rules, concerning out-of-state teachers, specifically in 19 T.A.C. §149.71(h) (4) which provides as follows:

The employing school district shall have the authority to accept or reject the performance appraisal or appraisals based on service completed in other districts.

In addition, §49.71(i)(3) allows districts to require that a teacher be employed and appraised by that district prior to initial placement on career ladder level two or higher. The rule states in pertinent part as follows:

(i) (3) The employing district may recognize the performance appraisal of a district previously employing the teacher in determining a career ladder level assignment.  Employing districts which choose not to recognize the performance evaluation of another district may establish by local policy a procedure for placing the teacher on the career ladder at a level not to exceed that previously held by the teacher in another district without regard to experience at a particular career ladder level. . .

(19 T.A.C. §149.71(i) (3)).

Finally, Petitioner argues that the representations of Respondent's administrator, Dr. Traywick, (in sending a memo to new teachers regarding providing appraisals from prior districts) and a statement supposedly made by the district's superintendent constituted a waiver of the application of Board policy DBQ (Local) to Petitioner.

Administrators of a school district have no authority to waive board-adopted policy without consent of the board.  See Davis v. Duncanville ISD, 701 S.W.2d 15 (Tex. Civ. App. - Dallas, 1985, no writ), and Barrett v. City of Dallas, 490 S.W.2d 605 (Tex. Civ. App. - Dallas, 1973, no writ).  Petitioner has not alleged such an action by the board, and thus the argument fails.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent did not act arbitrarily, capriciously or in bad faith in adopting a policy requiring teachers new to the district to be appraised by the district before being eligible for initial placement on career ladder level two.

2. Petitioner, a teacher new to Respondent district, coming from out-of-state, was properly denied level two placement under Respondent's policy.

3. Statements made by certain administrators in Respondent district did not waive application of Respondent's career ladder policy to Petitioner.

4. Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  21st  day of  JANUARY  , 19  88  .

__________________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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