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DECISION OF THE COMMISSIONER
Statement of the Case
Michael Lucas, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984), from an action of the Board of Trustees of the Channelview Independent School District (CISD), Respondent, by which his term contract was not renewed for the 1985-86 school year.

A hearing on the matter was conducted before the Board on April 10, 1985.  Petitioner was not represented by legal counsel at that hearing, but is represented on appeal by Dean A.  Pinkert, Attorney at Law, Austin, Texas.  Respondent is represented by Richard Sedgeley, Attorney at Law, Houston, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of preparing a Proposal for Decision is Rebecca M.  Elliott.

On May 15, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 23, 1986.  No reply to the Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner has been employed in Channelview Independent School District for at least seven years.  (Tr.  26-27.)

2.  Petitioner was employed as a teacher during the 1984-85 school year under a written contract with Respondent Channelview Independent School District.  (Tr.  26-27.) Respondent admits that this was a one year term contract.  (Motion to Dismiss and Answer of CISD at p.  4.)

3.  By letter dated March 1, 1985, the President of the Respondent's Board of Trustees notified Petitioner of the proposed nonrenewal of his employment contract.  (Resp.  Ex.  No.  26.) The President cited the following reasons in support of the proposed action:

1. Deficiencies pointed out in observations, reports, evaluations, or other supplemental memoranda.

2. Failure to fulfill duties or responsibilities established in the job description handbook.

     Reference Code: 240 Teacher - - Secondary Duties:

No.  4 - Utilize teaching techniques and classroom strategies to         accommodate the various learning styles and modes of his/ her students.

No.  10 - Promote positive community relations through effective communication and involvement with community members.

No.  7 - Neglect of duties.  (Reference: memorandum dated January  22, 1985 - - Failure to comply with local board policy and state laws regarding Student Progress Reports.)

(Resp.  Ex.  26.)

4.  On April 2, 1985 and April 10, 1985, Respondent's Board of Trustees conducted a hearing regarding the proposed nonrenewal of Petitioner's contract.  At the conclusion of the hearing the Board voted 7-0 to not renew Petitioner's contract.  (II Tr.  213.) The transcript of that proceeding reflects that the following evidence and matters were adduced at the hearing:

(a) The respondent's superintendent testified that he received and chose to follow a recommendation from Respondent's principal, W.  C.  Hollingshead, that Petitioner's contract not be renewed.  (II Tr.  15-16.)

(b) On January 29, 1985 Petitioner received an evaluation which rated him "Acceptable" in twenty one areas and "Needs Improvement" in nine areas.  The areas marked "Needs Improvement" were:

I.  TEACHER'S EFFECTIVENESS

B.  Organization of Subject Matter

D.  Providing for Individual Needs of Pupils

E.  Ability to Hold Interest and Motivate Class

F.  Establishes Reasonable Achievement Standards for Students

II.  CLASSROOM MANAGEMENT

D.  Promptness and Accuracy in Reporting

III.  PROFESSIONAL RESPONSE TO

B.  Parents

C.  Pupils

F.  Administration

G.  Communication Channels

(Resp.  Ex.  4.)

(c) Petitioner testified that in January 1985 he was told to give a two hour final examination.  Petitioner created a 369 question examination to fill the two hours.  Based on complaints from his students about the two hour exam and based on his observation that other teachers were giving exams of less than two hours, Petitioner decided to allow only one and one half hours for his exam.  Petitioner knew that cutting the exam short was a violation of the instructions he had received from the administration.  (Tr.  68-74.) This incident was pointed out to Petitioner as one of a number of "unacceptable practices" in a memorandum from Mr.  Hollingshead dated January 22, 1985.  (Resp.  Ex.  No.  9.)

(d) Respondent's assistant principal, Mr.  Day, testified that in January 1985, a student in Petitioner's class had grades of F on the three six-weeks grading periods and an A on the final exam for a semester average of D, but that Petitioner had not given the student's parents any progress reports.  This was also included with the "unacceptable practices" listed in the January 22, 1985 memo.  (II Tr.  44; Resp.  Ex.  No.  9.)

(e) Mr.  Day also testified that he observed Petitioner on November 5, 1984 and noted that Petitioner's lesson plans for the day of the observation were sketchy and not consistent with the lesson Petitioner actually taught that day.  (II Tr.  44-46; Resp.  Ex.  Nos.  7, 8.)

Discussion
The central issue of this appeal is whether substantial evidence supporting the reasons given for Respondent's nonrenewal of Petitioner was adduced at the local hearing.

Much of the evidence presented by both sides at the local hearing had nothing to do with the reasons given for nonrenewal.  Other evidence concerned time periods prior to the term covered by the contract being nonrenewed.  This evidence is irrelevant to this appeal.  Some of the evidence did, however, correspond to the reasons given for nonrenewal.  That this evidence was conflicting is of no benefit to Petitioner.  Hegar v.  Frisco ISD, No.  120-R1a-584, p.  8 (Comm'r Educ., February 1985).  The school board's determinations as to the credibility of witnesses and evidence will be respected.  Thus, the only relevant evidence is that which the school board could have believed supported a reason given for nonrenewal.

The first reason given for nonrenewal was "deficiencies pointed out in observations, reports, evaluations or other supplemental memoranda." Finding of Fact No.  3.  This reason for nonrenewal encompasses the deficiencies pointed out in:

1. Mr.  Day's observation on November 5, 1984 (See Finding of Fact No.  4(e));

2. Mr.  Hollingshead's memorandum dated January 22, 1985.  (See Findings of Fact 4(c), (d)); and

3. Mr.  Hollingshead's evaluation of Petitioner dated January 29, 1985.  (See Finding of Fact No.  4(b)).

Mr.  Day's observation noted that Petitioner's lesson plans were sketchy and were not consistent with what was being taught.  The observation document itself provides some evidence supporting the existence of these deficiencies and Mr.  Day's testimony at the local level provides further support.  Finding of Fact No.  4(e).

Mr.  Hollingshead's memorandum dated January 22, 1985 points out two deficiencies which could be included with reasons for nonrenewal and for which some substantiating evidence was presented at the local hearing.  First, the memorandum described as an unacceptable practice Petitioner's decision to end an exam thirty minutes before the end of the period.  Petitioner admitted that he had been told to use the full two hour period for the exam.  Finding of Fact No.  4(c).  Second, the memorandum described as an unacceptable practice Petitioner's failure to give progress reports to the parents of a student who had six weeks grades of F, F, and F, with a final exam grade of A for a semester average of D.  Although Petitioner testified that he always sent progress reports to parents of failing students, the Board of Trustees could have reasonably believed the statement in the memorandum corroborated by the testimony of Mr.  Day.  Finding of Fact No.  4(d).  This failure to give progress reports was also listed separately as a reason for nonrenewal in the notice given to Petitioner.  Finding of Fact No.  3.

Mr.  Hollingshead's evaluation of Petitioner, dated January 29, 1985, rated Petitioner "Needs Improvement" in nine areas.  Finding of Fact No.  4(b).  These nine areas were deficiencies pointed out in an evaluation and were, therefore, reasons for nonrenewal.

The evaluation itself is evidence substantiating the deficiencies noted on it.  Mr.  Hollingshead, the evaluator, testified at the local hearing and Petitioner cross-examined him.  Petitioner asked Mr.  Hollingshead for documentation to support the first two "Needs Improvement" marks on the evaluation.  Mr.  Hollingshead referred to his observation of Petitioner on October 4, 1984 as documentation supporting the first "Needs Improvement" mark; he did not cite any specific documentation supporting the second "Needs Improvement" mark, but indicated that it was based on his professional observation and on complaints he had received.  (II Tr.  158-62.) Respondent then stipulated that there was no documentation supporting the evaluation other than that which had already been introduced into evidence.  (II Tr.  162.) Petitioner then dropped the issue of documentation.  More importantly, Petitioner never pressed Mr.  Hollingshead for the basis - - whether documented or not - - of his evaluation.  Had Petitioner pressed Mr.  Hollingshead for details to substantiate the evaluation, and if he had been unable to relate anything specific that he had seen to support his opinions, his testimony might well have failed to support an inference that Petitioner was indeed deficient in the areas marked "Needs Improvement" on the evaluation.  Schumacher v.  Sweeny ISD, No.  153-R1-684, pp.  9-10 (Comm'r Educ., October 1985).  From Mr.  Hollingshead's general comments supporting the evaluation and from Petitioner's failure to press him for substantiating details, the Board of Trustees could have reasonably concluded that the deficiencies noted on the evaluation did exist.

The above evidence is not very great.  Nevertheless, substantial evidence need not be much evidence, and, although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  Salzman v.  Southwest ISD, No.  186-R1-782, pp.  18-19 (Comm'r Educ., December 1982).

The reasons given for nonrenewal were supported by substantial evidence and, taken together, are sufficient to support the Board of Trustees' decision to nonrenew Petitioner.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The decision of the Board of Trustees of Channelview ISD to nonrenew Petitioner's contract for the 1985-86 school year was supported by substantial evidence.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED the 3rd day of November, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER EXTENDING TIME FOR CONSIDERATION
OF MOTION FOR REHEARING
COMES NOW the undersigned and hereby EXTENDS the time to FEBRUARY 2, 1987 for consideration of the Motion for Rehearing in the above-styled and numbered matter; and, for cause would show that this extension is not for the purpose of delay but rather, to allow the Commissioner of Education time for due consideration to matters of record.

SO ORDERED.

SIGNED AND ENTERED the 15th day of DECEMBER, 1986.

___________________________

JOAN HOWARD ALLEN

DIRECTOR OF HEARINGS AND APPEALS
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-referenced matter.  In his motion for rehearing, Petitioner moves in paragraph 2 for a rehearing on the ground that the Commissioner failed to make Findings of Fact or Conclusions of Law concerning the allegations raised in paragraph 12 of his Petition for Review, wherein he contends that he was told in January 1985 to resign within twenty-four (24) hours; otherwise, he would receive a poor evaluation.

At the hearing before the Respondent Board of Trustees, Petitioner testified that Principal Hollingshead asked him to resign; otherwise, a certain complaint would be placed in his personnel file to reflect against his 1984-85 evaluation.  (Tr.  Vo.  II, p.  186).  Superintendent Hamblen testified that he had recommended to Petitioner by letter that if Petitioner resigned, it would be easier for him as superintendent to recommend Petitioner to another school district, than if he were asked to recommend Petitioner after going through the publicity of a nonrenewal hearing.  (Tr.  Vol.  II, pp.  23-24).  Petitioner's principal testified that he did not recall telling Petitioner that if Petitioner resigned, he, Mr.  Hollingshead, would not place a particular complaint in Petitioner's personnel record.  (Tr.  Vol.  II, p.  148).  In the face of conflicting testimony, the School Board was entitled to determine who they considered to be the most credible.  Such a finding should not be overturned by the Commissioner.

Petitioner also urges on rehearing that Finding of Fact 4(f) was made in error and that it is error to discuss Finding of Fact 4(f) as supporting Petitioner's nonrenewal.  However, there is no Finding of Fact 4(f) in the Decision of the Commissioner.  Accordingly, Petitioner's allegation of error is without merit.

After due consideration of Petitioner's Motion for Rehearing and Respondent's Reply, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of December, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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