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DECISION OF THE COMMISSIONER
Statement of the Case
Shirley Knoflicek, Petitioner, brings this appeal from an action of the Hitchcock Independent School District (HISD), Respondent, in failing to renew her employment contract for the 1981-82 school year.  A hearing on Respondent's Motion to Dismiss was held on September 1, 1981, before John D.  Ready, Jr., Staff Attorney, Texas Education Agency, Austin, Texas.  Petitioner appeared represented by Leonard Schwartz, Attorney at Law, Austin, Texas.  Respondent appeared represented by Richard D.  Strahan, Attorney at Law, Houston, Texas.

The case was reassigned to Judy Underwood as Hearing Officer on September 20, 1982, for the purposes of rendering a proposal for decision on the jurisdictional issue.

Respondent filed a Motion to Dismiss Appeal on May 27, 1981, alleging that Petitioner had no justiciable issue to present on appeal.  At the time of hearing on Respondent's Motion to Dismiss, the Hearing Officer opened the evidentiary record for purposes of receiving testimony on the plea to the jurisdiction.  Upon conclusion of testimony, the Hearing Officer requested that the parties submit briefs on the questions raised and the parties subsequently submitted their briefs and response briefs.

On October 4, 1982, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  The record reflects that a copy of the Proposal for Decision was received by all parties on October 12, 1982, and that no exceptions to the proposal were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  Petitioner and Respondent entered into a twelve month employment contract, whereby Petitioner was employed as a principal for HISD.  Said contract was effective as of July 28, 1980 and was to terminate as of June 19, 1981.  (Resp.  Ex.  1).

2.  Petitioner received a written evaluation from Respondent's superintendent on February 3, 1981, whereby Petitioner was made aware that her performance was not considered to be satisfactory.  (Ex.  "C" attached to Petitioner's Amended Petition for Review).

3.  On February 10, 1981, Respondent's Board of Trustees voted to accept the superintendent's recommendation that Petitioner's contract be allowed to expire on its termination date of June 19, 1981.  (Resp.  Ex.  2).

4.  On February 12, 1981, Respondent notified Petitioner in writing that the Board of Trustees had agreed to allow her contract to expire on June 19, 1981, and that it was decided that such action was in the best interest of the school district.  (Resp.  Ex.  3).

5.  On February 18, 1981, Petitioner requested in writing that Respondent afford her a public hearing before the Board of Trustees and furnish her with a list of the deficiencies alleged against her.

6.  On February 26, 1981, Respondent notified Petitioner in writing that her hearing would be scheduled at 7:00 p.m.  on March 10, 1982.  Respondent attached to the notice copies of documents from Petitioner's personnel file which were utilized by the Board in making the determination to non-renew her contract.  Petitioner was also notified that she should furnish the Respondent with her attorney's identity and a list of her witnesses by a specific date and that Respondent would reciprocate at that time.  (Resp.  Ex.  6).

7.  By letter dated February 27, 1981, Petitioner requested an extension of the hearing date past March 13, 1981.  (Resp.  Ex.  7).

8.  By letter dated March 2, 1981, Respondent denied Petitioner's request to reschedule the hearing.  (Res.  Ex.  8).

9.  By memorandum dated March 4, 1982, Respondent notified Petitioner of the procedure to be followed at the hearing.  (Resp.  Ex.  9).

10.  By letter dated March 5, 1981, Petitioner supplied Respondent with a list of potential witnesses and indicated that she had not secured legal counsel at that time.  (Resp.  Ex.  10).

11.  On March 10, 1981, Petitioner was afforded a public hearing before the Board of Trustees of HISD, which hearing was completed on March 16, 1981.  Petitioner was represented by counsel, was allowed to present her witnesses and examine the witnesses of Respondent, and present opening and closing arguments.  At the conclusion of the hearing, the Board of Trustees took no action to rescind their February 10, 1981 decision to allow Petitioner's contract to expire by its own terms.  (Resp.  Ex.  11).

12.  By letter dated March 31, 1982, and received in this office on April 2, 1981, Petitioner filed written notice of appeal to the Texas Education Agency.  She subsequently filed her Petition for Review on May 18, 1981.

13.  On May 27, 1981 Respondent filed its a Motion to Dismiss Appeal.

Discussion
The heart of the jurisdictional issue is whether Petitioner is an "aggrieved party" entitled to appeal to the Commissioner of Education pursuant to §11.13 of the Texas Education Code.  Petitioner maintains that she is an aggrieved party by contractual right.  She does not assert that her right to appeal emanates from any property or liberty interest violated by Respondent, but rather that the language of the Respondent's "Due Process and Appeal Procedure for Employees" (Resp.  Ex.  4), which uses the term "aggrieved party," makes her an aggrieved party for the purposes of appeal to the Commissioner.  (See Petitioner's Post-Hearing Memorandum, p.  4).  However, examination of the Due Process and Appeal Procedure for Employees clearly shows that such policy is distinctly divided into hearing procedure and appeal procedure sections.  The language regarding the "aggrieved party" is contained solely in the section concerned with the local hearing procedure.  Such language in context cannot be construed as to extend a contractual right to a party, who is aggrieved by Board action at the local level, to be an "aggrieved" party for the purposes of appeal pursuant to §11.13 of the Texas Education Code.

Petitioner was obviously an "aggrieved party" at the local level and had a contractual right to have a hearing before the Board of Trustees pursuant to her contract of employment.  (Resp.  Ex.  1, paragraph 6).  It is uncontested that Petitioner timely requested and received such a hearing.  It is uncontested that the hearing took approximately nine hours; that Petitioner presented numerous witnesses; and that Petitioner was represented by counsel at all times.  Although Petitioner has contended that Respondent failed to follow its procedures and breached its contract with Petitioner by failing to confirm or revoke its previous action of termination at the end of the hearing, the minutes of the Special Meeting of March 10 and 16, 1981, state that "[t]here was no action taken to rescind the board' February 10, 1981 decision," thus allowing that decision to stand as affirmed.  (Resp.  Ex.  11, p.  3).  Petitioner has never specifically alleged that she was prevented from presenting her side of the situation to the Board in open hearing or that the Board did not have sufficient information to consider in deciding not to rescind its decision to non-renew.

At the point where the hearing had been completed and the original Board action to non-renew had been affirmed, the Respondent had satisfied all of the requirements put upon it by virtue of the employment contract with the Petitioner and by its own policies.  The Petitioner must then establish herself as an aggrieved party pursuant to §11.13 of the Texas Education Code for purposes of appeal to this forum.

In order for Petitioner to be considered as aggrieved under §11.13, she must have been denied a legal right by some act or failure to act on the part of the Board.  Examination of paragraphs 5 and 6 of the employment contract (Resp.  Ex.  1) reveals that: (1) The Respondent may non-renew if it is the Board of Trustees' judgment that it is in the best interest of the school district, provided that notice is given to the Petitioner as prescribed by the Texas Education Code; and (2) When Petitioner receives notice of non-renewal, she may request a hearing before the Board and shall be given the reasons for such decision at the time of hearing.  After such hearing, the Board may confirm or revoke its previous action.  It is clear that Petitioner had a legal right to timely notice of her nonrenewal as well as a right to a timely hearing and decision by the Board.  These rights are guaranteed to her under the contract, and she would be an aggrieved party for the purposes of appeal under §11.13 if the Respondent had denied her these rights.  However, the evidence clearly establishes that: (1) Petitioner was timely notified of the Respondent's intention to non-renew her contract after its expiration; and (2) Petitioner requested and received a hearing and decision by the Board.  Accordingly, Petitioner has not been denied any legal right pursuant to her contract and has, in fact, acknowledged that she did receive notice of nonrenewal and hearing.

Although Petitioner has raised a somewhat vague issue of due process by contending that she did not receive a full hearing (Tr.  p.  20, 1.  13-17), Petitioner refused to support the contention in any form or fashion by declining, upon direct examination by the Hearing Officer, to offer any specific allegations of failure to afford due process.  (Tr.  pp.  28-30).  Even in the unlikely event that such vague contentions could be used to qualify the party as aggrieved under §11.13, it is clear from the language of the employment contract that Petitioner had a contractual right to "a hearing," not a "full" or "due process" hearing.  Petitioner has admitted that she received a hearing, and she has failed to assert any cause of action that would arise from paragraph 6 of her employment contract.

Petitioner has alleged that her non-renewal was not in the best interests of the school district and, as such, was violative of her rights under the employment contract.  Petitioner has not alleged, nor has she offered any evidence, that the Board decided to non-renew her contract while believing that such non-renewal would not be in the best interests of the district.  Such allegation is based solely upon Petitioner's opinion that such non-renewal was not in the district's best interest.  Since the only condition to non-renewal under the terms of the contract in question is that it be the judgment of the Board of Trustees that non-renewal is in the best interests of the district, and since the Board decided to non-renew Petitioner for that reason, Petitioner can have no cause of action for being non-renewed under the contract unless she alleges that the Board did not believe that it was acting in the best interests of the district.

Since the decision of non-renewal was rendered prior to August 31, 1981, §21.207 of the Texas Education Code does not apply.  Thus, any consideration of whether the Board's action to non-renew was arbitrary or capricious, as alleged by Petitioner, is unnecessary.

Petitioner has also alleged that she had a contractual entitlement to a specific form of evaluation (i.e., pursuant to the "Management By Objectives" criteria) and that Respondent's superintendent's actual evaluation of her violated her rights because a different form was used.  However, she has failed to offer any evidence or authority that would support the contention that she had some legal right to be evaluated by any specific form.  The contract in question makes no mention of any evaluation process or form, nor is there evidence of any other contractually binding right to evaluation pursuant to a specified form.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I conclude that:

1.  Petitioner has failed to allege a deprivation of any legal right that would qualify her as an aggrieved party for the purposes of bringing an appeal before the Commissioner of Education by virtue of §11.13 of the Texas Education Code.

2.  The Commissioner of Education is without jurisdiction to consider Petitioner's appeal.

3.  Respondent's Motion to Dismiss appeal should be, in all things, GRANTED.

O R D E R
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss appeal should be, in all things, GRANTED.

SIGNED AND ENTERED this 30th day of Nov., 1982.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 30th day of November, 1982, is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the 12th day of FEBRUARY, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of MARCH, 1983.

___________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_______________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case
The Texas Education Agency, Petitioner, brings this action to revoke the Certificates of Approval of the Dallas Court Reporting College, Inc.  and the Houston Campus of Dallas Court Reporting College, Respondents, for violations of the Texas Education Code and the Guidelines and Minimum Standards for Operation of Texas Proprietary Schools (Guidelines and Minimum Standards).  Petitioner alleges, inter alia, that Respondent schools are financially unsound and not capable of fulfilling commitments for training.  Respondents will hereinafter be referred to respectively as Respondent Dallas and Respondent Houston.

This matter was heard on September 16, 1981, before Robert L.  Howell, Hearing Officer, Texas Education Agency.  Petitioner was represented by Mr.  John Donovan Ready, Staff Attorney, Texas Education Agency.  Respondents were represented by Mr.  Milton Walls, president and sole owner of both Respondents.

Historical Narrative
During the period commencing June 15, 1981, and ending on June 19, 1981, Respondents were the subjects of a compliance survey conducted by investigators of the Proprietary School Division of the Texas Education Agency.  As a result of facts and circumstances discovered by the investigators in the course of the survey, officials of the Proprietary Schools Division opined that Respondents were in violation of various sections of the Tex.  Educ.  Code and the Guidelines and Minimum Standards.  See Ex.  P-1, 2, 3, and 4.  Those allegations which are found to be supported by the evidence presented are set forth in detail as findings of fact.

Findings of Fact
Having considered all evidence, matters of record, matters officially noticed, in my capacity as State Commissioner of Education, I make the following findings of fact:

1.  Tax liens have been filed by the Internal Revenue Service for unpaid withholding taxes of employees of Respondent Dallas.  These liens remained unpaid as of the date of this hearing.

2.  On November 3, 1980, a vending machine company repossessed equipment valued at $39,842 from Respondent Dallas.  The indebtedness claimed by the vending company is disputed by Respondent Dallas and remained unpaid as of the date of this hearing.

3.  On June 10, 1981, Hedman Stenotype, Inc.  filed a judgment in the amount of $10,562, plus interest and court costs, against Respondent Dallas in the Dallas County Clerk's Office.  The judgment remained unpaid as of the date of this hearing.

4.  On April 10, 1981, Hedman Stenotype, Inc.  filed a judgment in the amount of $2,835.26 against Respondent Dallas in the Dallas County Clerk's Office.  The judgment remained unpaid as of the date of this hearing.

5.  On October 24, 1980, a judgment was awarded in favor of S.  M.  I.  Investment Corporation against Respondent Dallas in the amount of $13,650.67, plus interest and court costs.  This judgment remained unpaid as of the date of this hearing.

6.  Lecktro-Graph, Inc.  has made a claim against Respondent Dallas in the amount of $6,355.20, plus attorney's fees.  This claim has been filed in the Clerk's Office of the 68th District Court of Dallas County, Texas, and remained unpaid as of the date of this hearing.

7.  Prior to June 8, 1981, Respondent Dallas failed to timely pay the monthly rent on the school facility to Capcon Properties in accordance with their lease agreement resulting in the confiscation by Capcon Properties of much of Respondent Dallas' school equipment.  Respondent Dallas has since remitted the amount in controversy to Capcon Properties and the equipment has been restored.  No current lease agreement is presently on file with Capcon Properties regarding Respondent Dallas' school facility.

8.  On June 15, 1981, tuition refunds were due and unpaid by Respondent Dallas to ten persons.  There is no evidence that these refunds have been made by Respondent Dallas as of the date of this hearing.

9.  On June 19, 1981, tuition refunds were owed by Respondent Houston to numerous former students.  There is no evidence that Respondent Houston had discharged all of these obligations as of the date of this hearing.

10.  Ms.  Janet A.  Walker, Director of Respondent Houston's campus facilities, is not a graduate of an institution of higher learning.  Ms.  Walker's only background and training consists of an eight-month period during 1978 and 1979 when she was a sales representative for Respondent Houston.

11.  On June 8, 1981, Walls was advised in writing that it had been discovered that Ms.  Frances Annette Calderon was employed as an instructor of Theory I at Respondent Houston's campus and that Ms.  Calderon was not a graduate of an institution of higher learning.  During a subsequent compliance survey it was noted that Ms.  Calderon was still teaching evening Theory I classes.  There is no evidence that Ms.  Calderon has been removed from that capacity.

12.  The master student registration list for Respondent Houston was incomplete as of June 19, 1981.  There is no evidence that this deficiency has been remedied.

13.  As of June 19, 1981, the attendance and financial records for Respondent Houston were both incorrect and incomplete.  There is no evidence that these deficiencies have been remedied.

14.  Official notice is taken of Tex.  Educ.  Code Ann.  §§32.33(c), 32.33(g), and 32.33(i) (Vernon 1972), and §32.39 (Vernon Supp.  1980-81).

15.  Official notice is taken of Minimum Standards V, XI, and XIV.

16.  Walls testified that Respondent Dallas and Respondent Houston are not financially sound and cannot "survive financially" (Tr.  22-23).

Discussion
Minimum Standard I sets forth the qualifications for the director and the administrative staff members and reads as follows:

"The director or staff member must be a graduate of an institution of higher learning (college or university) or have sufficient background and training in the area for which he will be responsible."

While Respondent Houston concedes that its campus director is not a graduate of an institute of higher learning, there is not sufficient evidence regarding Walker's background and training to support the conclusion that she is not properly qualified.

Section 32.33(c) requires that the educational and experience qualifications of instructors must be "adequate".  The Petitioner has assumed the posture that the term "adequate" requires that instructors be graduates of institutions of higher learning even though the statute contains no such language.  As the record is completely silent as to Calderon's background and experience, it cannot be concluded that she is unqualified to serve as Respondent Houston's instructor.

Conclusions of Law
Having considered all evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education, I make the following conclusions of law:

1.  That Respondent Dallas is in violation of Tex.  Educ.  Code Ann.  §§32.33(i) (Vernon 1972) and 32.39 (Vernon Supp.  1980-81).

2.  That Respondent Dallas is in violation of Minimum Standards V, XI, and XIV of the Guidelines and Minimum Standards for Operation of Texas Proprietary Schools.

3.  That Respondent Houston is in violation of Tex.  Educ.  Code Ann.  §§32.33(g) (Vernon 1972) and 32.39 (Vernon Supp.  1980-81).

4.  That Respondent Houston is in violation of Minimum Standard XIV of the Guidelines and Minimum Standards for Operation of Texas Proprietary Schools.

5.  That the Certificates of Approval held by Respondents Dallas and Houston should be revoked.

6.  That Petitioner's appeal should be, in all things, GRANTED.

O R D E R
Having read and examined the entire record, the Commissioner of Education issues this decision in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann., art.  6252-13a, §15 (Vernon Supp.  1980-81).

After due consideration of all evidence, matters of record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, it is accordingly

ORDERED that the Certificates of Approval of Respondent Dallas and Respondent Houston be, and are hereby, REVOKED, consistent with the foregoing Conclusions of Law.

SIGNED AND ENTERED the 10th day of OCTOBER, 1981.

___________________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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