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CLAUDIO GARCIA
§


BEFORE THE


§
V.
§
STATE BOARD OF EDUCATION


§
BEN BOLT-PALITO BLANCO INDE-
§
PENDENT SCHOOL DISTRICT
§


THE STATE OF TEXAS

O R D E R
BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

______________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 15th day of MARCH, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  9th  day of JULY, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Claudio Garcia, Petitioner, brings this appeal from the decision of the Board of Trustees of the Ben Bolt-Palito Blanco Independent School District (BISD), Respondent, to nonrenew his contract as a Teacher/Coach for the 1982-83 school year.  A hearing on the matter was held before the BISD Board of Trustees on March 30, 1982.  Neither party was represented at that hearing by legal counsel.

Mark W. Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented on appeal by Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by Sal Levatino, Attorney at Law, Austin, Texas.

On December 1, 1982, Respondent filed a Motion to Dismiss on the grounds that Petitioner was, at the time of his nonrenewal, a probationary teacher not protected by the terms of the Term Contract Nonrenewal Act.  As of the date that the Proposal for Decision was issued in this case, no response to that motion had been filed by Petitioner.

On February 9, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss be granted.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed as a teacher/coach by Respondent.

2. Petitioner was first employed by Respondent for the 1980-81 school year.  (Local Record, Teacher Service Record).

3. On December 16, 1981, Respondent adopted Policy DDA, which reads, in part, as follows (See Local Record):

PROBATIONARY PERIOD: The first two years of continuous employment in the District for all full-time professional, certified personnel shall be a probationary period.  During this two year period, employee's (sic) contracts are subject to nonrenewal under the provisions and policies relating to nonrenewal during a probationary period.  (See DOAD).

4. On December 16, 1981, Respondent adopted Policy DOAD, which reads, in part, as follows (See Local Record):

PROBATIONARY STATUS: The Board may decide not to renew the contract of any employee serving a probationary period if in its judgment the best interests of the District will be served by such nonrenewal.

5. Respondent's Board of Trustees voted not to renew Petitioner's contract on March 10, 1982.  (Ex. C).

6. Petitioner received notice of this action on March 12, 1982.  (Item D).

Discussion

Petitioner alleges that his rights under the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982) have been violated by Respondent's failure to renew his contract.  However, §21.209 of the TCNA provides that

[t]he board of trustees of any school district may provide by written policy for a probationary period not to exceed the first two years of continuous employment in the district, in which case the provisions of this subchapter shall not apply during such probationary period.

Respondent's policies DDA and DOAD establish a two-year probationary period.  At the time his contract was nonrenewed, Petitioner was in his second year of employment with BISD.  The TCNA was, therefore, inapplicable to Petitioner, and his employment could be nonrenewed for any reason or for no reason at all, with the exception of reasons made impermissible by federal law, with or without notice and hearing.  See Phariss v. Dublin ISD, Docket No. 183-R1a-782 (Decision of the Commissioner 1982).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. At the time of his nonrenewal, Petitioner was a probationary teacher.

2. As a probationary teacher, Petitioner was not entitled to the protections afforded by the Term Contract Nonrenewal Act.

3. Respondent's Motion to Dismiss should be granted.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss be GRANTED.

SIGNED AND ENTERED this  15th  day of  March  , 1983.

_______________________________
RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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