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DECISION OF THE COMMISSIONER
Statement of the Case
Chester Richardson, Petitioner, brings this appeal from a decision of the Board of Trustees of the Refugio Independent School District, Respondent, by which Petitioner's contract as Director of Maintenance was nonrenewed without a hearing.  The parties agree that there is no material issue of fact and have filed Cross Motions for Summary Judgment.  Petitioner claims that as the holder of a valid Texas Teacher Certificate he is entitled to the protections of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1984).  Respondent claims that the Director of Maintenance position does not require any certificate and is not covered by the TCNA.

The parties agreed to submit the Cross Motions for Summary Judgment on written briefs without a hearing.  Petitioner is represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Tracey Whitley, Attorney at Law, Austin, Texas.  Mark W.  Robinett is the Hearing Officer appointed by the Commissioner of Education to prepare a Proposal for Decision on this appeal.

On April 25, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's Motion for Summary Judgment be DENIED and that Respondent's Motion for Summary Judgment be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner, having requested a ten day extension, filed Exceptions to the Proposal for Decision on May 28, 1986.  Respondent's Reply to Petitioner's Exceptions to Proposal for Decision was filed on June 2, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed by Respondent from 1957 to 1981, first as a teacher-coach and later as a principal.  In 1981, Petitioner accepted a position described as assistant business manager.  (Petition for Review).  This position was later titled Director of Maintenance.  (Respondent's Original Answer, p.  1; Petitioner's Motion for Summary Judgment, Ex.  B).

2.  Petitioner holds a valid Texas Teacher Certificate.  (Pet.  Mot.  Summ.  Judg., Ex.  A).

3.  In August 1984, Petitioner signed a document titled "Teacher Term Contract" employing him for one year in the position of "Director of Maintenance." (Pet.  Mot.  Summ.  Judg., Ex.  B).

4.  No certification of any kind is required for the position "Director of Maintenance." (Memorandum in Support of Respondent's Motion for Summary Judgment, p.  2).

5.  Petitioner received no notice concerning his nonrenewal prior to April 1, 1985.  (Pet.  for Rev.).

6.  By letter dated June 11, 1985, Respondent's superintendent gave notice to Petitioner that the Board of Trustees would "terminate" his contract at its expiration on June 30, 1985.  By letter dated June 27, 1985, Petitioner requested a hearing and reasons for his "termination." On July 24, 1985, the board voted to deny Petitioner a hearing concerning the matter.  (Pet.  for Rev.).

Discussion
This appeal involves facts essentially identical to those in the recent decision of Hightower v.  Mt.  Pleasant Independent School District, Docket No.  155-R1-785 (Comm'r Educ., January 1986).  In Hightower the Commissioner held that the TCNA does not apply to a Director of Fiscal Affairs/Business Manager position where no certification is required for the position.  The significant difference between Hightower and this appeal is that the petitioner in Hightower held no certificate while this Petitioner holds a Texas Teacher Certificate, and, until he accepted the position of assistant business manager, served Respondent in positions requiring such a certificate.  Thus, the sole issue on this appeal is whether Petitioner's former employment in positions requiring certification entitles him to the benefits of the TCNA even though the position he held when nonrenewed is not covered by the TCNA.

Petitioner argues that "[i]t may not be unfair to deny the benefits of the TCNA to an uncertificated employee, but it is quite another thing to strip certificated professionals, the very ones first in the minds of the Legislature when S.B.  341 was written, of the minimal protections of that act." (Memorandum in Support of Pet.  Mot.  Summ.  Judg.).  This argument need not be addressed because Petitioner was not stripped of anything.  The TCNA became effective August 31, 1981, after Petitioner accepted the assistant business manager position; therefore, he has never been entitled to the benefits of the TCNA.  Furthermore, the TCNA applies only to school district employees who are required to hold certificates or teaching permits.  Petitioner holds such a certificate, but his most recent position did not require it.  Had the legislature intended to extend the TCNA benefits to employees in Petitioner's position, it could have done so; however, it did not do so and Petitioner does not enjoy the benefits of the TCNA.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's position as Director of Maintenance does not fall within the protection of the Texas Term Contract Nonrenewal Act, notwithstanding Petitioner's possession of a Texas Teacher Certificate and his former employment with Respondent as a teacher and principal.

2.  Petitioner's Motion for Summary Judgment should be DENIED.

3.  Respondent's Motion for Summary Judgment should be GRANTED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's Motion for Summary Judgment be DENIED and Respondent's Motion for Summary Judgment be, and is hereby, GRANTED.  Petitioner's appeal is, therefore, hereby DENIED.

SIGNED AND ENTERED this 30th day of September, 1986.

_______________________

W.  N.  KIRBY
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