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DECISION OF THE COMMISSIONER
Statement of the Case
Curtis Etzel, Petitioner, appeals the decision of the Board of Trustees of the Galveston Independent School District, Respondent, refusing to hear his grievance concerning his 1984-85 evaluation.

The facts are not in dispute.  The parties, therefore, presented oral argument at a hearing conducted March 10, 1986 before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner was represented at that hearing by Richard L.  Arnett, Attorney at Law, Austin, Texas.  Respondent was represented by Edward H.  Schwab, III, Attorney at Law, Galveston, Texas.

On April 7, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that this appeal be remanded to the Board of Trustees of the Galveston Independent School District for further proceedings consistent with this Decision.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on May 8, 1986.  Petitioner's Reply to Respondent's Exceptions was file on May 22, 1986.  On June 10, 1986, the Texas Association of School Boards (TASB), the TASB Council of School Attorneys and the Texas Association of School Administrators filed a Brief of Amici Curiae.  Petitioner's Reply to Brief of Amici Curiae was filed on July 7, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact, none of which are in dispute:

1.  By letter dated May 9, 1985, Petitioner, through his attorney, advised the school district's superintendent that he wished to challenge the procedures utilized in his evaluation as well as the substantive results (i.e., the ratings he received).  Specifically, he complained that,

after informing Mr.  Etzel of the descriptors and criteria for evaluation, those descriptors and in some instances criteria were not used in one of his observations.  Moreover, the summative evaluation does not reflect the result of the second evaluation.

(Pet.  Ex.  2).

2.  By letter dated May 20, 1985, Respondent, through its attorney, declined to permit Petitioner to appeal or grieve the complained of deficiencies in relation to his evaluation.  However, Petitioner was offered an appearance before the Board of Trustees to present his "petition, address or remonstrance" for consideration to the extent required under the case of Prof.  Assn.  of Coll.  Educ.  v.  El Paso Cty.  Community District, 678 S.W.2d 94 (Tex.  Civ.  App.  - El Paso 1984 - writ ref'd n.r.e.).  Petitioner had previously appeared before the Board on two occasions and discussed his dissatisfaction with his evaluation.  (Pet.  Ex.  1).

3.  District Policy DGBA defines "grievance" as "an employee's complaint regarding his/her wages, hours of work or conditions of work which alleges a violation, misapplication or misinterpretation of a GISD policy or administrative regulation." (Resp.  Ex.  1).  This policy specifically provides that the grievance procedure does not apply to contents of personnel evaluations.

4.  District Policy DNA-R provides, under the heading of "Process," the following:

* * *

3.      For the 1984-85 school year, each teacher shall have at least one summative appraisal completed by two appraisers.

* * *

9.      The two appraisers shall confer and prepare the summative appraisal.  Equal weight shall be given to each appraiser's data.

(Resp.  Ex.  1).

Discussion
1.  Policy DGBA
Petitioner asserts that he was entitled to pursue his grievance concerning the procedures used during his evaluation through the district's policy DGBA.  The State Commissioner of Education will defer to a school district's interpretation of its own policy if it is a reasonable interpretation.  Scott v.  Spring Branch ISD, No.  071-R5-284, p.  13 (Comm.  Educ., Sept.  1984).  In the present case, however, although complaints concerning the contents of personnel evaluations are clearly excluded from policy DGBA, it is not reasonable to interpret the policy to exclude Petitioner's complaint concerning the procedure used during his evaluation; the procedure by which an employee is evaluated is a condition of work, and Petitioner's complaint alleges that a GISD policy (i.e., DNA-R) was misapplied in that not all of the descriptors were used and that the summative evaluation did not reflect the second evaluation.  Petitioner should, therefore, be allowed to pursue his grievance concerning the procedural misapplication of that policy pursuant to district policy DGBA.

2.  Art.  5154c, §6 - Conditions of Work
Petitioner also claims that he has a right to grieve both the procedure and the contents of his evaluation pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971), which reads, in its entirety, as follows:

The provisions of this Act shall not impair the existing right of public employees to present grievances concerning their wages, hours of work, or conditions of work individually or through a representative that does not claim the right to strike.

The Attorney General has written that "the term `conditions of work' should be construed broadly to include any area of wages, hours or conditions of employment, and any other matter which is appropriate for communications from employees to employer concerning an aspect of their relationship." Op.  Tex.  Att'y.  Gen.  No.  JM-177 (1984).

The foregoing indicates a very liberal construction of the term "conditions of work." Although the contents of a performance evaluation are subjective in nature, the significance of the contents of a performance evaluation in a teacher's continued employment, in addition to their import on a teacher's career ladder placement is a "condition of work" within the contemplation of art.  5154c, §6.

It is also important to note that the career ladder statutes do not affect the right to grieve.  Although Tex.  Educ.  Code Section 13.319 states that the career ladder decision of the district is final and nonappealable unless it arbitrary and capricious or in bad faith and Section 13.320 states that career ladder placement does not vest in a teacher a property right, Section 13.323 specifically provides that "(n)othing in this subchapter affects a teacher's rights to .  .  .  .  present grievances under Chapter 135, Acts of the 50th Legislature, Regular Session, 1947 (Article 5154c, Vernon's Texas Civil Statutes)." Thus, Petitioner is entitled to grieve the contents of his evaluation, although not necessarily through Policy DGBA, which excludes grievances concerning the contents of evaluations.

3.  Art.  5154c, §6 - Presentment
Just as important as determining what matters may be grieved as "conditions of work," however, is determining what constitutes presenting a grievance for the purposes of art.  5154c, §6.  As noted by the court in Beverly v.  City of Dallas, 292 S.W.2d 172, 176 (Tex.  Civ.  App.  - - El Paso 1956, writ ref'd n.r.e.), "The presentation of a grievance is in effect a unilateral procedure." Further, the Attorney General, wrote that although "the right to present grievances necessarily implies that someone in a position of authority is required to hear them," such an authority "is under no legal compulsion to take any action to rectify them." Op.  Tex.  Att'y.  Gen.  No.  H-422 (1974).

From these authorities it is concluded that what is required under Art.  5154c, §6 is that an employee be given an opportunity to communicate his or her concerns about "conditions of work" to someone in a position of authority.  The only obligation of the person in a position of authority is to "stop, look, and listen." Prof.  Ass'n of Coll.  Educ.  v.  El Paso Cty Comm., 678 S.W.2d 94, 96 (Tex.  App.  - - El Paso 1984, writ ref'd, n.r.e.); See also Corpus Christi Ind.  Sch.  Dist.  v.  Padilla, 709 S.W.2d 700 (Tex.  App.  - - Corpus Christi, no writ).

Petitioner asserts that art.  5154c, §6 entitles him to formally grieve the contents of his performance evaluation to the board of trustees.  Although there is no evidence that Petitioner informally met with his evaluator or someone else in a position of authority, Petitioner was offered the opportunity to appear before the board of trustees to present his petition.  There is no evidence that Petitioner took advantage of this offer although it appears that Petitioner did appear before the Board twice to discuss his evaluation prior to Respondent's May 20, 1986 letter.  The issue here is whether this offer of Respondent met the requirements for "presentment" as set forth in art.  5154c, §6.

The recent case of Padilla directly addresses what constitutes "presentment" as the term is used in Art.  5154c, §6.  In Padilla, there was an open forum policy at every regular meeting of the Board wherein any citizen could address the Board about any matter; however, the plaintiffs, who were bus drivers who wished to grieve their reassignments, did not avail themselves of this method of presentment.  The court found that the Board's open forum allotment at Board meetings satisfied the requirement for "access to those in authority in order to air their grievances."

In this case, Petitioner was offered the opportunity to address his concerns to the Board as required by Art.  I §27 of the Texas Constitution, which provides, that "(t)he citizens shall have the right, in a peaceable manner, to assemble together for their common good; and apply to those invested with the powers of government for redress of grievances or other purposes, by petition, address, or remonstrance." Further, in light of the holding in Padilla, the offer to appear and present his grievance, similar to the open forum policy, satisfies the presentment requirement of art.  5154c, §6.  However, Petitioner did not avail himself of this method of presentment.  Consequently, Respondent's procedure of offering an appearance before the Board satisfied the presentment requirements of art.  5154c, §6.

With the implementation of the Texas Teacher Appraisal System (TTAS), it should be noted, however, that in most circumstances a board of trustees is not an appropriate body to revise ratings or scores on indicators on the appraisal instrument absent evidence of a procedural defect that results in an incorrect rating, i.e.  satisfactory, below expectations, etc.  For example, an evaluator may err in totaling the teacher's score on the appraisal instrument.  If this error results in the teacher receiving a "3" instead of a "4", it would be appropriate for the board to become involved in such a situation where procedural defects result in an incorrect rating.

However, where a teacher disagrees with the evaluator's professional judgment, the board should not substitute its judgment for that of a trained evaluator.  Such an action would be completely contrary to the goals of the Texas Teacher Appraisal System as implemented in the 1986-87 school year.  The State has expended tremendous resources in developing the appraisal system and in training over 14,000 evaluators.  The goal of the appraisal process is to establish a uniform evaluation program conducted by individuals, trained in the use of the appraisal instrument, who actually observe the performance of the teacher and who record that performance on the evaluation instrument.  The local board of trustees has not normally been trained in the area of personnel evaluation and has not actually observed the teacher's performance.  Thus, it would not generally be appropriate for the board to consider content-related grievances.

As noted in Padilla, a grievance need only be heard by someone who has authority to act upon the grievance.  In grievances involving judgments of criteria where no procedural defect resulting in an incorrect rating is alleged, the initial evaluator and then other administrators trained in the TTAS would be the appropriate levels to grieve these content issues pursuant to local policy.  Such individuals are in a position of authority and are empowered to take action on the grievance should that be warranted.  It is therefore appropriate that the grievance process be concluded at the level of the district superintendent.  Padilla, at 13-14.

Petitioner's appeal should be GRANTED to the extent that he was denied the right to grieve procedural defects of his evaluation under district policy DGBA and DENIED in all other things.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  To the extent that Petitioner's complaint alleges that Galveston ISD policy DNA-R was procedurally misapplied, he is entitled to pursue that complaint through the provisions of Galveston ISD Policy DGBA.

2.  Petitioner is entitled to a meaningful opportunity to communicate to his employer his concerns about the procedure used during his evaluation and the ratings he received, pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).

3.  Petitioner is entitled to grieve the contents of his evaluation as a "condition of work" pursuant to Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).

4.  Respondent's local policy DGBA does not govern grievances concerning the contents of evaluations.

5.  Respondent's offer of an appearance before its board of trustees to present his grievance satisfied the requirement of Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c, §6 (Vernon 1971).

6.  Petitioner's appeal should be GRANTED to the extent that he was denied the right to grieve procedural defects of his evaluation under district policy DGBA and DENIED in all other things.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED to the extent that he was denied the right to grieve procedural defects of his evaluation under district policy DGBA and DENIED in all other things.

SIGNED AND ENTERED this 17th day of December, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 21st day of January, 1988.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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