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Statement of the Case
Scott Messer, bnf Camilla Messer, appeals the decision of the Spring Independent School District, assigning him to three days in the extension center at Dueitt Middle School.  Petitioner is alleged to have participated in a fight on school grounds in violation of school policy.  Petitioner was afforded a hearing before the superintendent, Dr.  Anderson, on December 18, 1986.  Thereafter, Petitioner received a hearing before the Board of Trustees on March 4, 1986.  A Petition for Review was filed on April 7, 1986; Respondent filed its Answer on May 27, 1986.

Petitioner is not represented by counsel.  Respondent is represented by Janet Little Horton, Attorney at Law, Houston, Texas.  The hearing officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D.  Swartz.

On August 8, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner Scott Messer was, at the time of the events alleged in the Petition for Review, a sixth grade student at Dueitt Middle School.

2.  On December 12, 1985, Petitioner was involved in an altercation which resulted in the Petitioner and another student being sent to the assistant principal's office.  (Supt.  Hr.  Tr.  p.  30-32).

3.  Petitioner's mother, Camilla Messer, arrived shortly thereafter and discussed the incident with the assistant principal, Arnold Brown.  She asserted that the other student had caused the fight and that Petitioner had merely engaged in self defense.  Arnold Brown told her that he would not punish the students at that time.  He further stated that he would speak with the teacher who was present during the incident.  (Supt.  Hr.  Tr.  p.  15-18).

4.  The next day, Arnold Brown telephoned Camilla Messer to inform her that he had spoken with the teacher who was present during the incident and that the teacher had told him that Petitioner had participated in the fight beyond the point of self-defense and consequently, Petitioner would be assigned to the extension center for three days.  (Supt.  Hr.  Tr.  p.  5-7).

5.  Petitioner appealed this decision to the superintendent, Gordon M.  Anderson.  Petitioner was afforded a hearing before the superintendent on December 18, 1985.  By letter dated December 18, 1985, Gordon Anderson informed Petitioner that he had found from the evidence that Petitioner was involved in a fight at Dueitt Middle School on December 12, 1985, and that Petitioner would be assigned to the extension center of Dueitt Middle School for three days.  (Local Record, Ex.  1).

6.  Petitioner appealed the decision of the superintendent to the Board of Trustees and was afforded a hearing before the Board on March 4, 1986.  At that meeting the Board voted unanimously to deny Petitioner's appeal.  (Bd.  Hr.  Tr.  p.  21).

7.  According to school policy, one type of a significant discipline violation is: "Fighting (A person is entitled to self defense only to the extent that it is necessary to protect one's self)".  (Local Record, Ex.  3).

8.  Respondent's policy regarding a significant discipline violation provides the following:

A significant discipline violation may result in assignment to the extension center for 10 days or less, corporal punishment, assignment to detention hall, school service, or removal from school for one to three days.  An accumulation of significant discipline violations will lead to increasingly severe consequences, with expulsion from school for the remainder of the semester being the most severe.  If, however, the expulsion or assignment to the extension center for more than 11 days takes place during the third six weeks of a semester, the expulsion or assignment to the extension center could be continued for the following semester.

9.  In making its determination, the Board had the transcript of the testimony of Petitioner presented at the earlier hearing, wherein he asserted:

Brad Havener, which is one that I was involved in the fight with, said I took his pencil.  And I did not have his pencil and I told him if you want to know that I don't have your pencil, go ask Dwight Temple which was there for he was talking to Brad.  So when he had talked to Dwight, Dwight said I don't know if Scott had his pencil or not.  Oh, so when Brad came back he said "you've got my pencil Scott and I say, No, Brad, I don't have your pencil.  And he goes, Scott, give me my pencil.  And I said Brad, I don't have your pencil.  And after he pushed me it wasn't really a push, I pushed him on the shoulder and I said Brad, I haven't got your pencil.  And I started to walk to the bookrack to get a book and he sorta came up behind me and sorta knocked me on the foot and said Scott, give me my pencil.  I didn't say that to Mr.  Brown because I was only concerned by the problem that he had pushed me.  So when he came up and tapped me on the foot I turned around and I said Brad I ain't got your pencil and he said Yes, you do and when he pushed me I sorta just gave it a being on my foot, my foot bent and I fell over the rack and I was not on the ground I was laying on top of the rack.  And the next thing I knew Ms.  Parker was standing in front of us holding her hands out like this and saying Stop, don't and I was just about up when she was holding her hands out like that.

(Supt.  Hr.  Tr.  p.  23-24).

10.  The Board also had the statement of Brad Havener read into the record at the Board hearing that was not objected to which consisted of the following:

Before we got in the fight the other day, I let him borrow a pencil.  And when I asked him for my pencil back, he said he gave it back to me, but I didn't get it back from him.  So I said, "Come on, Scott.  Give me back my pencil, please." He said he didn't have it, that he had let Dwight use it and gave it back to me, but he didn't.  So I came back from Dwight and said, "Scott, where is it?" He said, "I don't have it." Then he got up and said, "I'm getting sick and tired of you," then he pushed me.  Then I asked him again, then he pushed me again, and then I pushed him, then he pushed me, then I pushed him and he fell into the bookrack and it fell, then he hit me.  I hit him back, then the teachers came and broke it up and she wrote us up, and then we went down to Mr.  Brown's office.

I then asked Brad if he could explain to me in his own words in writing some of the discussion with Mr.  Brown.  (Reading) Mr.  Brown asked who started it, and we both said - - Scotty that I started it and I said Scott started it.  Then Mr.  Brown went around and talked with some of the boys and girls in the class.  They said Scott did start it.  Mr.  Brown came back and said that it sounded that Scott started the fight.  Scott got upset and got up and walked off crying.  Mr.  Brown said, "Come back." Then he came back and he said, "You could both get E.C." But Scott said, "I'm not going to get E.  C.  My mom won't let me." Mr.  Brown said, "Your mom won't be involved in running the school."

So Mr.  Brown and Scott - - Mr.  Brown left and Scott said I'm going to tell what Mr.  Brown said to his mom, and he was going to say that I started it and that he was using self-defense.  Then we called our parents and Scott's mother said she was coming up to school.  So she got there and went to Mr.  Brown's office and talked to Mr.  Brown, but me and Scott was outside the room.  Then we came in.  She left, and I was going to get swats, because that's what my mother and dad had wanted me to get.  Then after school, my mom came up there and we talked to Mr.  Brown and Miss Parker, then I left the room and they talked about what Miss Messer - - what Scott Messer's mom had said, and that Mr.  Brown hadn't talked to Miss Parker yet.

So I came back and I got E.C., but I told my mom that I lied about I started it, because Scott Messer's mom was there, then I told the truth and I got E.C.  for three days, and Scott has not gotten anything because everyone says that his mom talked Mr.  Brown out of giving Scott E.C.  And Fred's name is on each page.

(Bd.  Hr.  Tr.  p.  13-15).

11.  Further, the teachers, Sue Parker and Pam Oliver, who witnessed the incident testified at the earlier hearing to the following:

Parker:
The first time I saw the fight was when the bookrack

(Teacher)
had gone over and Scott was on the bookrack.


That was the first time I saw it.  At that moment,


I walked/ran over to the other side of the room,


and as I was doing it, was saying Stop it, stop


it.  Okay? When I got there, Scott was up, it


only took him a second to get up.  Especially when


you're mad you can get up quick.  And they were


fighting when I was there.  I had to get in the


middle and Mrs.  Oliver had to help me.



Anderson:
Well, let me just ask for the record, because you


are a sworn witness, before you got back to


separate the boys, got over there to where you


were going to separate the boys, the boys were


physically fighting.



Parker:
They were fighting.  Like I said, I cannot tell


you if they were using their fists.



Anderson:
I didn't ask you that.  But there was physical


contact?



Parker:
Yes.  There was some contact.



Anderson:
And you went over to them while they were in


physical contact and separated them.



Parker:
Walked in between them, right.

(Supt.  Hr.  Tr.  p.  30).

* * *

Oliver:
Well, I did get up, like she said, quickly, and

(Teacher)
she was back, you know, cause she was hollering at


them as she went over to them.  Because, you know,


you try to intervene before it gets bad.  And so,


when she stepped in between them, they were still


kinda pushing against her hands, really and so


whenever I stepped in, I stepped back with my back


to Sue, Ms.  Parker, and then held on to Brad.



Anderson:
I think the question I need to ask is did you see


them physically in contact after Brad got up off


the bookcase?



Oliver:
After Scott got up off the bookcase?



Anderson:
I'm sorry, after Scott got up off the bookcase.



Oliver:
I did.  Yes.  They did have hands on hands.



Anderson:
They were physically after each other and then the


teacher walked in to separate them.



Oliver:
Right.

Anderson:
And that's your sworn testimony.



Oliver:
Yes, sir.



(Supt.  Hr.  p.  31).

Discussion
Petitioner asserts that the issues on appeal are "1.  Scott's [Petitioner] right to self defense" and "2.  Mr.  Arnold Brown's telling untruths in the presence of his students." [Pet.  Rev., p.  4).

In a student appeal under Texas Education Agency Rules, §157.68, the Board's decision can only be overturned if the Board's decision was arbitrary, capricious, unlawful, or not supported by substantial evidence.  Consequently, the sole issue to be decided is whether the Board had sufficient evidence to support its finding that Petitioner was involved in a fight in violation of school policy at Dueitt Middle School on December 12, 1985, and exceeded the self-defense exception as provided in the school policy.  Whether Arnold Brown told "untruths" as asserted by Petitioner goes to his credibility as a witness and is not an issue to be decided in this appeal.

Regarding the school policy, Jane Reed, Assistant to the Superintendent for Administration, testified that the administrators interpret the self-defense exception in the following manner:

A student may be shoved by another student, but it's the student who's shoved's obligation to detach himself from the situation and get an adult to help him.  If the student continues to shove back and the situation just continues, then that's interpreted as a fight.

So when we talk about self-defense, we're not talking about continuing to spar or to battle to protect one's self; we're talking about some means of getting away from the situation and getting to a teacher or another nearby adult.

(Bd, Hr.  Tr.  p.  15-16).

A district is entitled to give its own interpretation to its local guidelines as long as it does not abuse its discretion.  The construction of a school district policy is best left to those persons who formulated and are charged with administering the policy, as long as the construction adopted is reasonable.  Towles v.  Midland ISD, No.  027-R1b-1083, p.  6 (Comm'r Educ., June 1984).

Accordingly, the above testimony of Sue Parker and Pam Oliver constitutes more than ample evidence to support the Board's finding that Petitioner was involved in a fight at Dueitt Middle School on December 12, 1985, and that his actions did not constitute self-defense as that term is used in school board policy.  Therefore, Respondent did not act arbitrarily or capriciously or in bad faith when it denied Petitioner's appeal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner participated in an altercation in violation of local school policy.

2.  Petitioner's actions went beyond the school board's policy with respect to self defense.

3.  The decision of the Board of Trustees of Spring Independent School District to uphold Petitioner's assignment to the extension center for three days on the basis that Petitioner was involved in a fight is neither arbitrary, capricious, nor in bad faith, and is supported by substantial evidence.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 22nd day of December, 1986.

_______________________

W.  N.  KIRBY
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