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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners John Duncan, Gene Johnson, Rosemary Browning, Erlinda Lozano, Mary Love Allbright, Sarah Mazur, Hazel Stone, Susan Fenner, Gwen Russell, Karen Holsinger, Mary Jo Schultz, Elnita Tackett, Gloria Huddleston, Voncile Strait, Estallee Lawrence, Marilyn Cornish and Jan Hamilton appeal from the failure of the Board of Trustees of Ector Consolidated Independent School District to take action on their appeal of the procedures for preparing teacher's performance evaluations.  A motion to dismiss the appeal was filed on behalf of the district.  Petitioners are represented by Lynn Rubinett, Attorney at Law, Austin, Texas.  Respondent is represented by Blake Hansen, Attorney at Law, Odessa, Texas.  John T.  Fleming was appointed by the State Commissioner of Education to prepare a Proposal for Decision and Recommended Order.

On December 10, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to Proposal for Decision on January 6, 1987.  No reply to Petitioners' Exceptions was filed.

Findings of Fact
After due consideration of the pleadings and the record of appeal filed with the Agency, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioners claim that the district employed improper evaluation procedures in preparing Petitioners' 1981-82, 1982-83 and 1983-84 performance evaluations.

2.  Petitioners filed a written grievance about the evaluation procedures on May 10, 1985.

3.  The local Board of Trustees, as part of its policy of allowing citizens to address them in an open forum, agreed to hear Petitioner's complaints about the evaluation procedures used in preparing the evaluations referenced in Finding of Fact No.  1.

4.  Petitioners presented their complaints on June 18, 1985.  The Board took no action on the complaints.

Discussion
The record and the pleadings make it clear that Petitioners failed to timely file their grievance with the local Board of Trustees.  (Findings of Fact 1 and 2).  Nevertheless, the Board agreed to hear Petitioners' complaints as part of its open forum policy.  (Finding of Fact 3).

Petitioners contend that the opportunity to address the Board of Trustees was a hearing "on the merits." Petitioners further contend that, because the Board of Trustees heard the complaints, any claim urged in this proceeding that Petitioners failed timely to file their grievance below is waived.  It is manifest, however, that the Board did not hear the complaints of Petitioners as an appeal, and no ruling was made or other action taken on the complaints.  (Finding of Fact 4).  Therefore, Respondent did not waive its right to complain of untimely filing.

Petitioners further contend that, even if their grievance was not timely filed locally, there was good cause for lateness.  However, Petitioners have not cited or claimed any local rule which permits untimely filings on a showing of good cause.  Nor have they otherwise argued that the Board erred in not treating their grievance as timely filed, or that the issue of good cause was even presented to the Board.  There is therefore nothing to review here.

Conclusion of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners failed to timely file their grievance at the local school district.

2.  Respondent's Motion to Dismiss should be GRANTED.

3.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 16th day of April, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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