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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Peggy L.  Buttner appeals the denial of her grievances and her challenge to lateral transfer by the board of trustees of the Arlington Independent School District.  The record generated at the grievance hearing before the board of trustees, the documents produced by Respondent as Joint Exhibit 2 to the prehearing conference, stipulations set forth in the prehearing conference and the parties briefs will form the basis of this Decision.  Respondent also filed a plea in bar which will also be considered herein.

A prehearing conference was held on October 2, 1986 before Beckie Elliott, the Hearing Officer appointed by the State Commissioner of Education.  Joan Howard Allen was subsequently appointed to be substitute Hearing Officer.  Petitioner is now represented by Sharon Groth, Attorney at Law, Houston, Texas.  Respondent is represented by Chester G.  Ball, Attorney at Law, Arlington, Texas and Laura S.  Groce, Attorney at Law, Austin, Texas.

On July 8, 1988, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Petitioner filed Exceptions to the Proposal for Decision on August 1, 1988; no reply to Petitioner's Exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Conditions at the new school (post-transfer) are not contested in this case; working conditions, duties and pay are comparable to those at Petitioner's former assignment.  (Stip.  of Facts).

2.  Petitioner did not request the reassignment nor did she indicate to her principal that she wanted it.  (Stip.  of Facts).

3.  On March 1, 1985, Petitioner participated in an evaluation conference with three assistant principals.  (Stip.  of Facts).

4.  On March 7, 1985, Petitioner filed her first grievance over her evaluation.  (Stip.  of Facts).

5.  On March 12, 1985, an informal Level I hearing was held.  Due to the insufficient notice time, Petitioner was unable to bring her representative.  (Stip.  of Facts).

6.  On March 13, 1985, a second grievance was filed over the issue of denial of representation.  (Stip.  of Facts).

7.  On March 14, 1985, an informal meeting was held.  (Stip.  of Facts).

8.  On March 28, 1985, Petitioner was informed of her reassignment.  She grieved this decision on April 9, 1985.  (Stip.  of Facts).

9.  A formal Level I hearing on grievances 1 and 2 was held on April 12, 1985.  Petitioner was represented at this hearing.  Petitioner's principal denied the grievances on April 16, 1986.  (Stip.  of Facts).

10.  On April 18, 1985, a Level I hearing was held concerning Petitioner's third grievance over her reassignment.  The next day, the principal rendered his decision, asserting that he had no jurisdiction.  (Stip.  of Facts).

11.  Level II hearings on all three grievances were held on May 2, 1985.  Petitioner was represented at these hearings.  The Superintendent denied these grievances on May 8, 1985.  (Stip.  of Facts, Jt.  Ex.  2).

12.  On June 4, 1985, the Level III hearing on all three grievances was held.  This hearing was lengthy and Petitioner was allowed to freely present her grievance.  The Board denied these grievances on June 18, 1985; however, it did not waive its position that the issues were not grievable.  (Stip.  of Facts, Local Record).

13.  Respondent's policy DGBA (Local) provides that although grievants are entitled to representation at Levels I, II and III, there is no right to representation at the oral informal grievance level.  (Jt.  Ex.  2).

14.  Petitioner's contract provided for reassignment by the Superintendent.  (Jt.  Ex.  2).

15.  Respondent's Policy DK permits involuntary reassignments to resolve conflicts between employees and administrators.  (Jt.  Ex.  2).

16.  Petitioner and her principal were involved in a serious personality conflict.  (Local Record p.  141, 146-147).

Discussion
Three issues are presented for consideration.  First, Petitioner contends that she is entitled to have representation at the informal level of the grievance presentation.  This issue is discussed in the Reply to Exceptions.

The second issue deals with whether Petitioner's reassignment was the result of reprisal or retaliation and whether improper motives of the principal, if any, can be imputed to the board of trustees.  It is clear under the rationale of Connick v.  Myers, 103 S.Ct.  1684 (1983), that Petitioner's employment grievance does not constitute protected speech under the First Amendment of the U.  S.  Constitution.  Although Policy DGBA (Local) prohibits reprisals for the exercise of grievance rights, involuntary reassignment may be made to resolve conflicts between employees.  Clearly, Respondent was authorized to involuntarily reassign Petitioner if good cause, such as a personality conflict, existed.  Thus, Petitioner was not transferred in retaliation for filing her grievances.  It is unnecessary then, to reach the question of whether wrongful motives may be imputed to the board of trustees.

Third, Petitioner asserts that reassignments are grievable issues and that the board failed to consider her grievance on the issue.  Reassignments are grievable as a condition of work under Tex.  Rev.  Civ.  Stat.  Ann.  art.  5154c §6 contrary to Respondent's assertions in its Plea in Bar.  The board, in expressly reserving its holding that the issue was not grievable, did not foreclose its ability to go forward and consider the grievance.  Its decision to deny the grievance, along with a 187 page transcript, support the finding that the board of trustees considered Petitioner's grievance.

Reply to Exceptions
For the first time, Petitioner cites the decision of Lubbock Professional Firefighters v.  City of Lubbock, 742 S.W.2d 413, 417 (Tex.  App.  - Amarillo 1987, writ ref'd n.r.e.), which holds that public employees are entitled to representation at all levels of the grievance process.  Petitioner's point has merit.  The appeal will be remanded, ordering that Petitioner be given a new informal grievance hearing in lieu of the March 12, 1985 hearing.  She shall be given the opportunity to be represented.  However, Respondent is ordered to give Petitioner only that process that she was entitled to - representation at the informal level.  Respondent is not required to afford Petitioner the remainder of the grievance process.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was not entitled to representation at the informal oral grievance hearing which was conducted prior to instituting the formal grievance process.

2.  Petitioner's grievance presentation did not constitute First Amendment protected speech.

3.  Respondent did not unlawfully reassign Petitioner.

4.  Petitioner had a right to grieve her reassignment; however, she received all the process due her.

5.  Respondent considered Petitioner's grievance.

6.  Petitioner's appeal should be GRANTED and the appeal remanded to the district with instructions to rehear Petitioner's March 12, 1985 informal grievance, giving Petitioner the opportunity to be represented.  No further proceedings are required.  All other relief not expressly granted is DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and the appeal REMANDED to the district with instructions to rehear Petitioner's March 12, 1985 informal grievance, giving Petitioner the opportunity to be represented.  However, Respondent is ORDERED to give Petitioner only that process that she was entitled to - representation at the informal level.  Respondent is not required to afford Petitioner the remainder of the grievance process.  All other relief not expressly granted is DENIED.

SIGNED AND ENTERED this 27th day of October, 1988.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER GRANTING IN PART AND DENYING IN PART

MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, GRANTED solely for the purpose of reforming Conclusion of Law No.  1 as contained in the Decision of the Commissioner in the above-styled and numbered matter dated October 27, 1988;

FURTHER ORDERED that Conclusion of Law No.  1 as contained in the Decision of the Commissioner in the above-styled and numbered matter be, and is hereby, reformed to hold the following:

1. Petitioner was entitled to representation at the informal oral grievance hearing which was conducted prior to instituting the formal grievance process.

AND FURTHER ORDERED that Petitioner's Motion for Rehearing in all other respects be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of December, 1988.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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