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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Sharon Adams appeals from a decision of the Board of Trustees of Ysleta Independent School District, Respondent, denying her career ladder appeal.  A hearing on the matter was held on September 3, 1986, before John T.  Fleming, appointed by the State Commissioner of Education to serve as hearing officer in this appeal; Cynthia D.  Swartz was subsequently appointed as substitute hearing officer.  Petitioner is represented by Martha Owen, Attorney at Law, Austin, Texas.  Respondent is represented by Mark Berry, Attorney at Law, El Paso, Texas.

On January 26, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on February 10, 1987.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the record and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner admitted that, under state law, she did not qualify for placement on level two of the career ladder for the 1985-86 school year.  (Tr.  24, 27).

2.  Petitioner's aim in appealing the decision to not place her on level two was to persuade the Board of Trustees to adopt a district-wide "career ladder program" for persons who did not qualify for placement on the statutory career ladder, but who merited similar treatment due to other accomplishments.  (Tr.  32).

3.  Petitioner concedes that the Career Ladder Committee did not act arbitrarily or capriciously or in bad faith in failing to place her on the career ladder.  (Tr.  28-29).

4.  Respondent's career ladder appeals procedure provided, in pertinent part, as follows:

1.  Grounds for Appeal

The grounds on which teachers may appeal Career Ladder assignments is that the decision made by the Career Ladder Committee was made in an arbitrary and capricious manner (i.e., the decision was made in a nonrational manner, fixed or done capriciously or at pleasure, not done or acting according to reason) or was made in bad faith (i.e., designed to deceive or mislead another, not prompted by an honest mistake as to one's rights or duties, but by some interested or sinister motive).

* * *

III.  Procedure

A.  Level One

If the teacher believes that either or both of the grounds for appeal have occurred, an appeal may be made to the selection committee.

* * *

B.  Level Two

If the teacher is not satisfied with the written decision rendered by the selection committee, the teacher may appeal that decision to the Board of Trustees.

1. A written request must be filed by the teacher in the Personnel Office within ten days of the Level One written response.

2. The Board shall hear the appeal as soon as practicable after receipt of the teacher's written request.

Discussion
This appeal presents the following issue: did Respondent breach its employment contract with Petitioner by failing to follow local policy concerning appeals of career ladder determinations?

Petitioner concedes that Respondent did not act arbitrarily, capriciously, or in bad faith in failing to place her on level two of the career ladder for 1985-86.  Respondent's decision, therefore, is final and not subject to appeal.  Tex.  Educ.  Code Ann.  §13.319 (Supp.  1986).

Petitioner complains, however, that Respondent violated local policy by failing to grant her a hearing at which she could appear and offer evidence.  Because local policy is incorporated in her employment contract, she argues, her contract with the District has been breached.  The only relief in this regard she seeks is a remand to the School Board to give her a hearing at which she can be present; i.e., specific performance.

Petitioner has nowhere pointed out with any degree of specificity precisely which provisions of her employment contract incorporate a requirement that the Board grant her a hearing on a career ladder appeal, or which other provisions, if any, of her employment contract have been breached.  The evidence, therefore, does not support a finding that Petitioner's contract was breached.

Petitioner's contention that she is entitled to be present when the Board of Trustees decides her appeal is based on Section III B.  2.  of the District's appeals procedure, contained in Finding of Fact Number 4.

However, the policy also provides that appeals may be made only where a teacher believes that the career ladder selection committee has acted arbitrarily, capriciously, or in bad faith.  Having conceded here that such did not occur, and having conceded that the committee acted in accordance with state law in denying her placement, she lacks grounds for appeal under the district's appeals procedure.  One who concedes, in essence, that she lacks grounds for appeal is estopped from asserting the claim that the Board failed to follow proper appeals procedure.  Moreover, in so far as Petitioner seeks to remedy a policy violation that has not harmed her, the appeal should be dimissed for want of substantiality, or because the error of the Board, if any, was harmless.

Petitioner contends that the error was harmful, since it is possible the Board, while denying her appeal, could have taken note of Petitioner's special accomplishments as a teacher, and conceivably rewarded her other than by granting her career ladder appeal.  First of all, failure on the part of the board to give gratuitous relief cannot be harm.  Secondly, the Board has an open forum policy of which Petitioner may avail herself at any time to bring whatever matters or seek whatever relief she desires.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Ysleta Independent School District did not breach its employment contract with Petitioner.

2.  Petitioner is estopped from asserting her claim that the District failed to follow proper appeals procedure.

3.  Respondent's error, if any, in failing to follow proper appeals procedure was harmless.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of April, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter.

Petitioner asserts that Texas case law stands for the proposition that a district's policies are incorporated into a teacher's employment contract.  Assuming, arguendo, that this is true, Petitioner was not entitled to a hearing under the career ladder appeals policy since she admitted that the career ladder decision was not arbitrary, capricious or in bad faith.  Any procedure that Petitioner was due was met by the open forum provision before the board of trustees.  After due consideration to the foregoing, it is accordingly,

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 13th day of May, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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