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DECISION OF THE COMMISSIONER
Statement of the Case
Gerald Lugaresi, Petitioner, appeals the actions of Premont Independent School District, Respondent, in non-renewing Petitioner's employment with the district at the end of his 1985-86 teaching contract.

On June 16, 1986, Warren H.  Fisher, the Hearing Officer appointed by the State Commissioner of Education, held a hearing on the matter.  Petitioner was represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent was represented by Mark R.  Paisley, Attorney at Law, Alice, Texas.

On July 11, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on August 6, 1986.  Respondent's Reply to Petitioner's Exceptions to the Proposal for Decision were filed on August 12, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent has adopted and has not rescinded the provisions of Tex.  Educ.  Code Ann.  §§13.101 - .117 (Vernon 1972).  (Tr.  16-17).

2.  The 1985-86 school year was Petitioner's third year of employment with Respondent.  (Tr.  6-8).

3.  For each of the school years 1983-84, 1984-85, and 1985-86, Petitioner and Respondent entered into a written contract.

These contracts were substantially identical.  Each was denominated "PREMONT INDEPENDENT SCHOOL DISTRICT TERM CONTRACT" and each contained the statement, "This contract is for a term of 1 year or years." (Pet.  Ex.  Nos.  1-3).

4.  On March 24, 1986, Jose Johnson, Respondent's superintendent, gave Petitioner a letter stating the following:

You are hereby notified that the Premont I.S.D.  Board of Trustees intends to terminate your employment at the end of the 1985-86 school year for the reason that the best interest of the school district will be served.

(Tr.  9; Pet.  Ex.  4).

5.  It is undisputed that Petitioner's attorney immediately requested a full list of the reasons for nonrenewal of this contract and a hearing before the Board of Trustees concerning the nonrenewal, and that the letter requesting a list of reasons was received by the superintendent on March 31, 1986.

6.  It is undisputed that the district failed to respond to the request for a list of reasons on or before April 1, 1986.  Counsel for the school district did later respond to the request by stating that Premont ISD considered the Petitioner to be a probationary employee under the terms of Tex.  Educ.  Code Ann.  §§13.101 - .117 (Vernon 1972), and therefore not entitled to the procedures provided under Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1986).

Discussion
The primary issue on this appeal is whether Petitioner's contract is governed by the provisions of Chapter 13, Tex.  Educ.  Code Ann.  §§13.101 - .117 (Vernon 1972), or by the provisions of the Term Contract Nonrenewal Act (TCNA), Tex.  Educ.  Code Ann.  §§21.201 - .211 (Vernon Supp.  1986).  In most situations Chapter 13 provides greater protections for teachers than does the TCNA.  The TCNA does, however, have a two year probationary period while Chapter 13 has a three year probationary period.  Petitioner, as a third year teacher, would still be probationary under Chapter 13, but would be entitled to the full benefits of the TCNA as a non-probationary teacher if that Act applies to him.

Petitioner argues that because each of his contracts was denominated "Term Contract" and none contained any reference to Chapter 13, he is entitled to the protections of the TCNA.  This argument fails because Petitioner has not shown any attempt on the part of the district to subject him to the TCNA rather than to Chapter 13.  He has also not shown that he was somehow misled into believing that Respondent had not adopted Chapter 13.

The words "term contract" are not magic words automatically invoking the TCNA.  Indeed, Chapter 13 requires that a district adopting Chapter 13 give a probationary teacher a contract for a fixed term.  Tex.  Educ.  Code Ann.  §13.102 (Vernon 1972).  Respondent could have avoided confusion by clearly indicating in the contract that Petitioner was a probationary teacher subject to Chapter 13; however, its failure to do so does not put Petitioner under the TCNA.  As a probationary teacher under Chapter 13, Petitioner was entitled only to notice by April 1 of Respondent's intent to terminate his employment at the end of the contract period.  Tex.  Educ.  Code Ann.  §13.103 (Vernon 1972).  Petitioner received such notice.  (Finding of Fact No.  4).  Therefore, Petitioner was validly terminated and his appeal should be denied.

In a post-hearing letter memorandum, Petitioner for the first time suggests that the contract forms in question were not approved by the State Commissioner of Education as required by §13.101.  This issue was not raised in the Petition for Review or at the hearing; therefore, it will not be addressed.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner's employment with Respondent was subject to the provisions of Tex.  Educ.  Code Ann.  §§13.101 - .117 (Vernon 1972).

2.  Petitioner's employment was validly terminated at the end of the contract period pursuant to Tex.  Educ.  Code Ann.  §13.103 (Vernon 1972).

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 6th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

DOCKET NO.  259-R1-486

GERALD LUGARESI
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§



§


PREMONT INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 12th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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