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IN RE:
§
BEFORE THE STATE


§



§



§
COMMISSIONER OF EDUCATION


§



§


JEROD D.
§
THE STATE OF TEXAS

ORDER OF DELEGATION OF AUTHORITY
BE IT KNOWN that on this date came on for consideration the Interim State Commissioner of Education's own Motion to Delegate the authority to determine students' eligibility to participate in extracurricular activities pursuant to Tex.  Educ.  Code §21.920, and for cause would show that the schedule of the Interim State Commissioner of Education is unable to accommodate Petitioner's request for a hearing.  Accordingly, it is hereby

ORDERED that RUBEN D.  OLIVAREZ, Deputy Commissioner for Accreditation and School Improvement and Acting Deputy Commissioner for Operations and Support be, and is hereby, appointed to issue a final decision in the above matter.

SO ORDERED.

SIGNED AND ENTERED this 21st day of March, 1991.

   _______________________

                                                      THOMAS E.  ANDERSON, JR.

                                                      INTERIM COMMISSIONER OF EDUCATION
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JEROD DOUGLAS
*



*



*
THE STATE OF TEXAS

ORDER EXTENDING TIME FOR CONSIDERATION
OF MOTION FOR REHEARING
COMES NOW the undersigned and hereby EXTENDS the time to JULY 8, 1991 for consideration of the Motion for Rehearing in the above-styled and numbered matter; and, for cause would show that this extension is not for the purpose of delay but rather, to allow the Commissioner of Education time for due consideration to matters of record.

SO ORDERED.

SIGNED AND ISSUED the 25th day of April, 1991.

_______________________

                                                             JOAN HOWARD ALLEN

                                                             DIRECTOR OF HEARINGS & APPEALS
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IN RE:
*
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COMMISSIONER OF EDUCATION


*



*


JEROD DOUGLAS
*
THE STATE OF TEXAS

ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ISSUED this 30th day of May, 1991.

  _______________________

                                                               RUBEN D.  OLIVAREZ

                                                               ACTING DEPUTY COMMISSIONER

                                                               FOR OPERATIONS AND SERVICES

                                                               DEPUTY COMMISSIONER FOR

                                                               ACCREDITATION AND SCHOOL

                                                               IMPROVEMENT

April 8, 1991

Mr.  M.  Lynn Taylor

Attorney at Law

11330 IH 10 West, Suite 2100

San Antonio, Texas 78249

Dr.  Bailey Marshall, Director

University Interscholastic League

Box 8028, University Station

Austin, Texas 78713-8028

Mr.  B.  J.  Fish, Chairman

District 26-AAAAA Executive Committee

University Interscholastic League

Robert E.  Lee High School

1400 Jackson-Keller

San Antonio, Texas 78213

Re:
In Re: Jerod Douglas


Docket No.  233-R5-391

To the Counsel and Parties Addressed:

Following a hearing on the above-referenced matter on April 5, 1991, in which information was received from Thomas Parsley, Carol Douglas, D.  W.  Rutledge, Jerod Douglas, and Bill Fish, I conclude that the decision of the District 26-AAAAA Executive Committee to suspend Jerod Douglas from all varsity athletics for the 1990-91 and 1991-92 school years should be upheld.

Pursuant to Tex.  Educ.  Code §21.920(e), the proper standard for resolving this appeal is whether the decision of the District 26-AAAAA Executive Committee was arbitrary or capricious.  The term has been defined as willful and unreasoning action, action without consideration and in disregard of the facts and circumstances which existed at the time of decision.  Wagoner v.  City of Arlington, 345 S.W.2d 759, 763 (Tex.  Civ.  App.  - Ft.  Worth 1961) writ ref'd n.r.e.

Section 443 of the University Interscholastic League Constitution and Contest Rules provides in relevant part:

(a) INELIGIBLE.  A student who changes schools for athletic purposes is not eligible to compete in varsity League athletic contest(s) at the school to which he moves for at least one calendar year.

(b) LENGTH OF INELIGIBILITY.  The district executive committee for the district into which he moves shall determine when or if a student who moves for athletic purposes becomes eligible.

(c) RECRUITING.  An individual is presumed to have changed his school for athletic purposes if he is recruited.

Although the focus of this matter has been on subsection (c), I am of the opinion that the recruiting presumption need not be reached.  The information received in the hearing demonstrates that Ms.  Carol Douglas changed her son Jerod Douglas' school for athletic purposes and therefore, the decision of the District 26-AAAAA Executive Committee, based upon its investigation consisting of some 26 interviews, was not arbitrary or capricious.

It is apparent from the statements at hearing that Ms.  Douglas had knowledge of all elements essential to ensuring that her son would be able to join a state championship level team at Judson ISD.  At the outset, however, it should be noted that the Douglases are not residents of Schertz or Judson ISDs.  They currently reside in Northeast ISD, which apparently does not have an interest in this matter.

Given the contacts from her brother and her nephew, Ms.  Douglas knew of Judson's interest in her son transferring to Judson to become an athlete there.  Ms.  Douglas knew that her son had a reputation for being a talented athlete through newspaper articles.  When she sought employment at Judson ISD, Ms.  Douglas contacted not the Personnel Department of the district, but rather the athletic department.  A number of contacts with the football coach occurred over the spring and summer of 1990.  Ms.  Douglas denied that she made these contacts to the investigative committee, even though a number of individuals stated that the communications occurred.

Ms.  Douglas was aware early on that as an employee of a school district, she was entitled to send her children to the district free of tuition.  Ms.  Douglas considered transferring her children to Judson ISD prior to being offered a job there, even though she had stated earlier in the TEA hearing that she did not decide to transfer the children until after she accepted the job.  Further, she was unable to explain why transportation is no longer a concern, although she stated that she would rather that her children had transportation from the district as they did when they resided in Schertz and went to the schools there.

Although Ms.  Douglas' application for employment was returned on June 10, 1990, the district had already received the recommendation form from Dr.  Richardson on May 31, 1990.  The decision to hire Ms.  Douglas at Judson ISD indicated a short time frame and the filling of the position of hall monitor prior to the close of the posting, pursuant to a waiver raises additional questions.  The reason for the waiver was to allow the new employee to attend in-service.  However, Ms.  Douglas, who was hired, did not attend in-service.  Further, Ms.  Douglas was hired despite a low recommendation from her current employer, based upon the reference provided by an employer that she had not worked for for five years.

I find that due to the discrepancies of Ms.  Douglas' statements throughout the proceedings, her statements must be viewed with disfavor.

Jerod's testimony contained an important discrepancy.  He first stated that he had always wanted to attend Judson ISD and then on direct questioning from his counsel, stated that he did not want to change schools.

I find that the District 26-AAAAA Executive Committee had sufficient information before it, based upon its investigation, to determine that Carol Douglas enrolled her son in the Judson ISD for athletic purposes.  The decision of the Executive Committee was not arbitrary and capricious and was supported by the information the Committee had before it.

This determination should not be construed to prohibit a family from moving or seeking employment for economic purposes.  However, in this present matter, the question can be raised that, if Ms.  Douglas was willing to move four or five times as she has in the last year, why then did she not move into Judson or seek employment with other employers or districts, such as the Northeast School District, where she resides?

The conduct of Mr.  Robert Lehnhoff, Athletic Director at Schertz is of great concern in this matter.  It appears from the statements made that if recruiting in fact occurred, Mr.  Lehnhoff was the individual who recruited.  To date, the Executive Committee for Schertz has apparently not acted.  Mr.  Lehnhoff should be held to the same standards to which he seeks to hold Judson ISD.

This matter does not have a relationship to the public education system.  As the Texas Supreme Court noted in the no pass, no play decision, participation in extracurricular activities is not a fundamental right.  It is a privilege, one upon which conditions can lawfully be imposed, including the burden of demonstrating eligibility.  I conclude that this is not a matter of state interest and I recommend to the Interim Commissioner of Education that these appeals be handled by the University Interscholastic League.

The decision of the District 26-AAAAA Executive Committee will stand.

Sincerely,

_____________________

Ruben D.  Olivarez

Acting Deputy Commissioner

for Operations and Services

Deputy Commissioner for

Accreditation and School

Improvement

cc:
Thomas E.  Anderson, Jr.


Joan Howard Allen
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