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DECISION OF THE COMMISSIONER
Statement of the Case
Robert Elms and Mark Kiehne, Petitioners, appeal the decision of the Northside Independent School District, Respondent, upholding their assignment to the Northside Secondary Alternative School for the duration of the 1985-86 school year.  Petitioners were alleged to have been in possession of alcohol on the Clark High School Campus in violation of school policy.  A hearing was held on this matter on April 10, 1986, by the Director of Pupil Personnel, Carl O.  Wanke, with regard to Petitioner Mark Kiehne.  Another hearing regarding this incident was also held on April 10, 1986, by Virginia L.  Rios, Hearing Officer, with respect to Robert Elms.  Thereafter, Petitioners were both afforded a hearing before the Board of Trustees on April 17, 1986.

Petitioners filed their Petition for Review on April 30, 1986, and an Amended Petition for Review on August 20, 1986; Respondent filed its Original Answer on May 30, 1986 and its Amended Answer on August 22, 1986.

Petitioners are represented by John Clark Long, IV, Attorney at Law, San Antonio, Texas.  Respondent is represented by Rosemary Hollan, Attorney at Law, San Antonio, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D.  Swartz.

On September 10, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 6, 1986.  Respondent's Reply to Petitioner's Exceptions was filed on October 8, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On Friday, April 4, 1986, Officer Garcia, a security officer on duty during a Clark High School dance, heard a beer can hit the pavement in the high school parking lot.  At that time, he observed four male students leave a car and go into the dance.  Officer Garcia checked the vehicle and discovered a beer can next to the car and several beer cans on the back seat of the car.  After the dance, the four students, Bobby Elms, Mark Kiehne, Steve Hight, and Jason Gold returned to the vehicle.  Officer Garcia asked to check their car and thereafter escorted the students to the office where the boys' parents were telephoned.  (Bd.  Hr.  Tr.  6-7).

2.  Petitioner Mark Kiehne executed the following statement with regard to the April 4, 1986 incident:

My name is Mark Kiehne.  I went to Clark High School dance.  This man bought us some beer, and the deputy sent us into the office.  Ath [sic] the Lone Star.  I had one or two beers.

(Local Record, Ex.  6).

3.  Additionally, Petitioner Robert Elms executed the following statement with regard to the April 4, 1986 incident:

My name is Bobby Elms.  I was picked up by Mark Kiehne then went to a store and got this guy to buy us beer.  Then we went to Steve Hight's and drank a few and came here.  We danced until 11:30 and came back to our car and the security guard asked to check our car and he found the extra beers.

(Local Record Ex.  6).

4.  The other students involved in the incident, Jason Gold and Steve Hight, executed the following statements respectively:

Bobby Elms and Mark Kiehne came over to Steve Hight's house with the purchased alcohol.  We proceeded to drink it, but I only had a few sips (exactly) because I was driving and did not feel good.  I vomited at Steve's.  We then came to the dance.  I was on the driver's side and don't know about the beer can in the parking lot, but obviously it fell out.  When we left the dance, the school security guard came over and asked us to open the car and take out the bags.

* * *

My name is Steve Hight.  My friends and I consumed alcoholic beverages, and one of my friends threw a beer on school property.  Beer was found in the car and we are under age.  We got the beer at an ice house from some guy who we don't know who we asked to buy it for us.

(Local Record Ex.  6).

5.  Both Petitioners are considered good students academically and had never been involved in any disciplinary action at Clark High School prior to this incident.  (Bd.  Hr.  Tr.  pp.  26-27).

6.  On April 7, 1986, the principal of Tom C.  Clark High School, Jerry L.  Daniels, held an individual conference with each of Petitioners wherein the incident of April 4th was discussed.  After reviewing the facts, Principal Daniels determined that both Petitioners had violated District policy by being in possession of alcohol on the Clark High School campus and recommended that both Petitioners be placed at the Northside Secondary Alternative School for the remainder of the school year.  At that time, Principal Daniels placed both Petitioners on home-based assignment for five days.  (Local Record Ex.  5, 7).

7.  Petitioners completed the five (5) day home-based assignment.  (Bd.  Hr.  Tr.  p.  11).

8.  Thereafter, on April 10, 1986, Petitioner Mark Kiehne was afforded a hearing on this matter before the Director of Pupil Personnel, Carl O.  Wanke.  After reviewing the facts, Carl Wanke found that Petitioner Kiehne did violate school policy by being in possession of alcohol on the Clark campus and recommended that Petitioner be assigned to the Northside Secondary Alternative School for the remainder of the 1985-86 school year.  (Local Record Ex.  3).

9.  On April 10, 1986, Petitioner Bobby Elms was also afforded a hearing before Virginia Rios, Hearing Officer, regarding the April 4, 1986 incident.  After a review of the facts, Virginia Rios found that Petitioner did violate District policy by being in possession of alcohol on the Clark Campus on April 4, 1986, and recommended that Petitioner be assigned to the Northside Secondary Alternative School for the remainder of the 1985-86 school year.  (Local Record Ex.  3).

10.  Subsequently, Petitioners were afforded a hearing before the Board of Trustees on April 17, 1986.  At that meeting, the Board voted unanimously to deny Petitioners' appeals.  (Bd.  Hr.  Tr.  p.  120).

11.  Respondent's local policy regarding the possession of alcohol provides in pertinent part:

PROHIBITED
The Superintendent is further directed

SUBSTANCES
to take immediate steps to prevent any


person from coming or being upon the


campus of any school or other facility


in the District or on a school bus in


possession of or under the influence of


alcohol, marijuana, hallucinogenic


drugs, narcotics, or other illegal


drugs, controlled or dangerous substances,


or attempting to sell or use


drugs of any kind on the campus of any


school in the District.

AT SCHOOL,
This policy shall extend to authorized

SCHOOL DISTRICT
school events held at locations other

FACILITY, OR
than the campuses of the District, and

SCHOOL SPONSORED
no student attending such school functions

EVENT
at other locations, nor invitees


of a student of the school, shall violate


this policy.




Lockers and cars parked on school premises


may be inspected by school personnel


if there is reasonable cause to


believe they contain alcohol, marijuana,


hallucinogenic drugs, narcotics, or


other illegal drugs, controlled or dangerous


substances.  (See FNF).



REMOVAL/
Any student found to knowingly have in

EXPULSION
his possession or to be under the influence


and/or selling or attempting to


sell or use (either on campus, school


bus, District facility, or at school


sponsored activities) any of the aforesaid


substances shall be removed to an


alternative program or expelled for the


remainder of the semester.  If the conduct


occurred during the final six weeks


reporting period of a semester, the term


of the removal may exceed the end of


that semester but may not exceed the end


of the next semester.

(Local Record, Ex.  9).

12.  Respondent's Student-Parent Handbook regarding alcohol possession provides in pertinent part:

EXPULSION OR REMOVAL FROM DISTRICT SCHOOLS

If a student is involved with drugs, alcohol, weapons, or assault on District staff or other individuals while on any campus, at a District facility, or at a school-sponsored activity, the ONLY recommendation to the Office of Pupil Personnel and the Assistant Superintendent for Operations will be for removal to an alternative education program or for expulsion from all Northside schools for the remainder of the semester or if an offense occurs the third six weeks in a semester, the removal or expulsion may be for the subsequent semester.  Removal to alternative programs may include a variety of discipline management techniques such as on-campus assignment, reassignment of classes or home-based instruction.  Each case referred to the Office of Pupil Personnel will be reviewed on an individual basis.  If the behavior modification techniques utilized by the Northside School District administrative teams have been comprehensive and remediation of behavior has not occurred, a student may be directly expelled.  If the board's designate finds the student is a first time policy offender or that the student would profit from an assignment to community-based alternative school, the designate may assign a student to the Northside Secondary Alternative School.  A complete review will be made on each disciplinary case referred to the Central Office.  If the student has violated District policy, regardless of the student's past discipline record, there is only one recommendation that will result from all hearings and that recommendation is the removal to an alternative educational program or the expulsion of the student from all Northside schools.

(Local Record, Ex.  9).

13.  Further, Respondent requested that every student and a student's parent or guardian sign a certificate of understanding regarding the possession of alcohol, among other things, which provides that:

NORTHSIDE INDEPENDENT SCHOOL DISTRICT POLICY PROHIBIT

DRUGS, ALCOHOL, WEAPONS OR ASSAULT.

Involvement is defined as: knowingly being in possession or being under the influence of using or attempting to use, selling or attempting to sell, distributing or attempting to distribute drugs, alcohol, or any controlled or dangerous substance; being in possession of, providing to any other person, using or attempting to use any weapon or any instrument which might be considered dangerous to self or others; assaulting, or threatening to assault, a teacher or any other individual; while at school, at any school facility, at any school-sponsored activity, or on the school bus.

* * *

My parents (or guardian) and I understand that school rules prohibit:

* * *

 C. Being involved with drugs, alcohol, or any controlled or dangerous substance at school, at any school facility, at any school-sponsored activity, or on the school bus.  NISD Policies, FNCE/FNCF, FNCE/FNCF (Local); Texas Education Code 4.22

We further understand that specifics of these heretofore summarized rules are stated in the Northside Policy Manual and that VIOLATION OF THE RULES THEREIN SHALL RESULT IN REMOVAL TO AN ALTERNATIVE PROGRAM OR EXPULSION FROM THE SCHOOLS OF THE NORTHSIDE INDEPENDENT SCHOOL DISTRICT.  Texas Education Code 21.301.

(Local Record, Ex.  8).

14.  Petitioner Kiehne and Terry Kiehne signed a certificate of understanding.  (Local Record, Ex.  8).

15.  Petitioner Robert Elms and Nancy Elms also signed a certificate of understanding.  (Local Record, Ex.  8).

16.  Petitioner filed an application for a temporary injunction which was heard by Judge Rose Spector in the 131st Judicial District Court of Bexar County, Texas.  At that time, Judge Spector verbally granted Petitioners' application for a Temporary Injunction which was later reduced to writing on or about May 6, 1986.

On or about July 3, 1986, a notice of dismissal was filed in the district court to dismiss the case without prejudice.  The Court of Appeals for the Fourth Supreme Judicial District of Texas rendered an opinion in the appellate portion of the district case wherein it held that the appeal be dismissed and all orders of the trial court relating to the Temporary Injunction were set aside.  (Pet.  Rev.  par.  I, subsections J, K).

Discussion
Petitioners assert that the Board of Trustees wrongfully found Petitioners guilty of incorrigible conduct based on Petitioners' possession of alcohol and unlawfully assigned the Petitioners to the Northside Secondary Alternative School for the duration of the 1985-86 school year in that "the facts of this case do not and cannot support such a finding." (Pet.  Rev., par.  II).

The Texas Education Code, Section 21.301 governs a school district in its placement of a student to an alternative education program.  This statute provides the following:

(a) The board of trustees of a school district or the board's designate, on finding a pupil guilty of incorrigible conduct, may remove the pupil to an alternative education program.  The board or its designate may not suspend or expel the pupil except as provided by Section 21.3011 of this code.

(b) To find a pupil guilty of incorrigible conduct, the board of trustees or the board's designate, at a hearing that provides procedural due process, must find:

(1) that the pupil's continued presence in the regular classroom program or at the home campus presents a clear, present, and continuing danger of physical harm to him or her or to other individuals; or

(2) that:

(A) The pupil has engaged in serious or persistent misbehavior that threatens to impair the educational efficiency of the school;

(B) The misbehavior violates specific, published standards of student conduct for the school district; and

(C) all reasonable alternatives to the pupil's regular classroom program, including a variety of discipline management techniques, have been exhausted.

The State Board of Education promulgated Texas Admin.  Code §§133.26(a) (12) and §133.26(c)(1) to aid in the interpretation of this statute.  Section 133.26(a)(12) provides that:

12.  Serious offenses on school property: Serious offenses include, but are not limited to:

(A) assaulting a teacher or other individual;

(B) selling, giving, or delivering to another person or possessing or using:

(i) marijuana or a controlled substance, as defined by the Texas Controlled Substances Act (Article 4476-15, U.S.C.  Section 801 et seq);

(ii) a dangerous drug, as defined by the Texas dangerous drug law, Chapter 425, Act of the 56th Legislature, Regular Session, 1959 (Article 4476-14, Vernon's Texas Civil Statutes); or

(iii) a firearm as defined by Section 46.01(3) Penal Code, an illegal knife as defined by Section 46.01(6), Penal Code, a club as defined by Section 46.01(1), Penal Code, or a weapon listed as a prohibited weapon under Section 46.06, Penal Code; or

(iv) an alcoholic beverage, as defined by Section 1.04, Alcoholic Beverage Code, or commits a serious act or offense while under the influence of alcohol.

(C) being under the influence of any of the substances listed in subsections (a)(12)(B) (i), (ii), and (iv) of this section.  A student need not be legally intoxicated to be considered "under the influence," but the student's faculties must be impaired to a noticeable extent.

(D) committing arson as defined by Section 28.02, Penal Code.

Section 133.26(c)(1) provides:

(1) The board of trustees or its designee may conclude that a student is incorrigible if the student, on school property, has committed one or more serious offenses listed in Subsection (a)(12)(A)-(D) of this section.

Respondent asserts that it utilized both the above statute and the state board rules in making its determination to assign Petitioners to the alternative secondary school.  According to Petitioner, the Respondent's use of §133.26(c)(1) was erroneous because Petitioners allege that this rule conflicts with the state statute, §21.301.  Petitioner contends this conflict exists because §133.26(c)(1) allows a school district to conclude a student is incorrigible if the student has committed any of the serious offenses enumerated in board rule 133.26(a)(12) (A-D) without having to exhaust all reasonable alternatives to the pupil's regular classroom program as required by §21.301(b)(2)(c).  Consequently, Petitioners assert that Respondent had not exhausted all reasonable alternatives before finding Petitioners incorrigible and assigning them to an alternative secondary school.  Likewise, Petitioners assert that Respondent's local school policies regarding assignment to an alternative school are also in conflict with §21.301 because said policies mirror state board rule §133.26(c)(1).

The provision in question, §21.301(b)(2)(C), dictates that a school district must exhaust all "reasonable" alternatives before assigning a student to an alternative school.  The operative word in this provision is "reasonable."

As previously mentioned, §13.326(c)(12)(A-D) defines arson; assault; selling, using, possessing, or delivering drugs, alcohol or weapons on campus; or being under the influence of drugs or alcohol as serious offenses.  However, this provision does not attempt to be an exclusive list.

Under §13.326(c) (1) when a student has committed an offense which is listed in Subsection (a)(12)(A-D), the school district may conclude that a pupil's conduct is incorrigible because these offenses are so egregious that no "reasonable" alternative exists.  A school district is still required to follow the three conditions of Tex.  Educ.  Code §21.301 in order to assign a pupil to an alternative school (i.e., the school district must find that the student has engaged in serious or persistent misbehavior; that such behavior violates specific, published standards of student conduct for the school district; and that all reasonable alternatives to the pupil's regular classroom program, including a variety of discipline management techniques, have been exhausted).  Section 13.326(c) merely provides that in limited circumstances, when the serious offense is so patently arrant, no "reasonable" alternative exists.  Therefore, the State Board Rules do not conflict with the statute.

It is undisputed that Petitioners were in possession of alcohol on school premises.  Consequently, the Board's finding that Petitioners' conduct was incorrigible and its assignment of Petitioners to an alternative school was in compliance with the applicable state statutes and state board rules.

Petitioners further contend that their assignment to an alternative secondary school has deprived them "of a constitutionally protected right to a public education under the United States Constitution, Fourteenth Amendment." In making this contention, Petitioners have failed to explain how the Petitioners would be deprived of an education in the alternative school when said school's educational curriculum substantially parallels the curriculum provided by Clark High School (Bd.  Hr.  Tr.  pp.  36-37).  Petitioners have also failed to explain how an alternative school of the district does not constitute a public school.  Therefore, Petitioners "public education" contention is devoid of merit.

Exceptions to Proposal for Decision
Respondent asserts that the issue of whether Tex.  Educ.  Code Ann.  §21.301(d) bars the Respondent from taking disciplinary action against the Petitioner needs to be addressed.

According to Respondent, this section does not preclude the Respondent from carrying out the disciplinary action against Petitioner, whereas Petitioner asserts that it does.

Section 21.301(d) provides the following:

Except as provided by this subsection, the term of a removal under this section may not exceed the end of a semester during which the conduct that directly led to the removal occurred.  If the conduct occurred during the final six-week reporting period of a semester, the term of the removal may exceed the end of that semester but may not exceed the end of the next semester.

Petitioners' assertion that this statute precludes the imposition of disciplinary action is without merit.  The Petitioners requested and received injunctive relief, which prevented Respondent from placing Petitioners in the alternative schools.  After the school year was over, Petitioners withdrew their appeal.

If Petitioners' interpretation of Section 21.301(d) were true, any petitioner could circumvent the effect of the disciplinary statute by merely filing an injunction and waiting until the last semester of school is completed.  Rather, an injunction tolls the time period in which the Respondent may impose the disciplinary action.

Consequently, Section 21.301(d) does not bar the Respondent from placing Petitioners in an alternative school.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioners were in possession of alcohol on the Clark High School campus in violation of local school policy.

2.  Tex.  Admin.  Code §13.326(c)(1) does not conflict with Tex.  Educ.  Code §21.301, but rather is to be read in conjunction with §21.301.

3.  The decision of the Board of Trustees of Northside Independent School District to uphold Petitioners' assignment to the Northside Secondary Alternative School for the duration of the 1985-86 school year on the basis that Petitioners were in possession of alcohol on school premises is neither arbitrary, capricious, nor in bad faith, and is supported by substantial evidence.

4.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 9th day of February, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 19th day of March, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR WITHDRAWAL

BE IT KNOWN that on this date came on for consideration Petitioner Robert Elms' Motion for Withdrawal, requesting that he be removed as one of the Petitioners in the above-styled and numbered matter, stating in pertinent part that he is no longer a student of the Respondent school district and further, that any action taken as to him in this matter is moot.

After due consideration to matters of record, the undersigned is of the opinion that no evidence has been presented that (1) Petitioner Elms has graduated from the Respondent school district; (2) that he no longer resides in the Respondent school district; and further, (3) that he is not entitled to return to the Respondent district to attend school.  Accordingly, it is hereby

ORDERED that Petitioner Robert Elms' motion be, in all things, DENIED.

SIGNED AND ENTERED the 19th day of MARCH, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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