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DECISION OF THE COMMISSIONER
Statement of the Case
Marci Mitchell, Petitioner, appeals the decision of the McAllen Independent School District, Respondent, excluding her from placement on level two of the 1984-85 career ladder.  The parties submit the case on cross-motions for summary judgment.

On January 27, 1986, oral argument in aid of the motions was heard before Beckie Elliott, the Hearing Officer initially appointed by the State Commissioner of Education.  Terry J.  Johnson was subsequently appointed as substitute Hearing Officer.

Petitioner is represented by Mr.  Richard L.  Arnett, Attorney at Law, Austin, Texas.  Mr.  Travis Hiester, Attorney at Law, McAllen, Texas, appeared on behalf of Respondent.

On August 24, 1987, the Hearing Officer issued a Proposal for Decision containing the recommendation that Petitioner's appeal be DENIED.  Exceptions and replies were timely filed by the parties.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On June 20, 1985, Respondent school district denied Petitioner's appeal of a career ladder ruling that had excluded Petitioner from placement on level two of the 1984-85 career ladder.  (Petition for Review).

2.  At the time of Respondent's action, Petitioner had taught high school-ESL (English as a Second Language) in the McAllen school district for one year.  (Pet.  Rev.).

3.  Prior to Petitioner's employment with the school district, she had been employed by Pan American University.  (Petitioner's Motion for Summary Judgment).

4.  During her last year at Pan American University, Petitioner's duties included teaching ESL both to a class of students whose ages ranged from 14 years to 17 years, and to a class of students whose ages ranged from 18 years and older.  (Pet.  M.S.J.).

5.  Petitioner holds a Master of Arts degree in English, with Spanish and ESL as resource areas.  (Pet.  M.S.J.).

6.  Petitioner has conducted ESL training of teachers employed by the Respondent School District.  (Pet.  M.S.J.).

7.  Petitioner's university-level teaching experience has been credited for salary longevity purposes.  (Pet.  M.S.J.).

8.  Petitioner received high evaluations for her university-level performance in the 1983-84 school year.  (Pet.  M.S.J.).

9.  For the 1984-85 school year, Petitioner received an evaluation from Respondent school district which included four ratings of "exceeds expectations" and three "clearly outstanding" ratings.  (Pet.  M.S.J.).

10.  Under Respondent School district's policy controlling career ladder placement, Petitioner was required to have two years of "classroom teaching experience." (Policy DFB Local).

11.  Respondent's rules define "classroom teaching experience" as:

".  .  .  teaching in a Pre-Kindergarten - 12 assignment in the regular classroom, the resource classroom, or other instructional settings (which include but would not be limited to those for itinerant teachers such as the homebound, the hospitalized, or in cooperatives) where the teacher is primarily responsible for planning, delivering, evaluating, and reporting of student learning of the essential elements as required in Chapter 75.  Classroom teaching shall include teaching in any class for which credit is awarded to students, including physical education scheduled during the regular school day."

(Policy DFB Local).

Discussion
Petitioner appeals her exclusion from career ladder level two, alleging that Respondent's failure to consider her university-level teaching experience was arbitrary and capricious.  Petitioner does not allege that the district has acted in bad faith.

Petitioner holds an M.  A.  in English, with Spanish and ESL (English as a Second Language) as resource areas.  Immediately prior to her employment with Respondent, Petitioner was a teacher at Pan American University.

Respondent's career ladder policy requires a minimum of two years' classroom teaching experience as a precondition for level two assignment.  Under this policy, teaching experience qualifies only if it is acquired in grades Pre-K through 12.

Petitioner applied for level two placement after her first year of teaching for the district.  Although Petitioner's past teaching experience was, for all practical purposes, identical with her duties as a McAllen teacher, she was refused placement consideration because her classroom teaching experience amounted to only one year at the Pre-K through grade 12 level.

Respondent disputes neither the quality of Petitioner's past experience nor its congruity with her duties as a McAllen teacher, but argues that the district was entitled to adopt a career ladder program which excluded all past teaching experience except for that acquired in grades Pre-K through 12.

Petitioner argues that the district was required to consider her past university-level experience in satisfaction of the two-year requirement.

Level two assignment is conditioned upon, inter alia, two years of teaching experience.  Tex.  Educ.  Code Ann., §13.308 (Vernon Supp).  While the statute does not elaborate on the exact nature of this experience, it does contain specific provisions which allowed 1984-85 career ladder assignments to be accomplished without reference to the levels of teaching performance that would be required in subsequent years.  See Acts 1984, 68th Leg., 2nd C.  S., p.  354, ch.  28, Art.  III, Part A, §5.  In subsequent years, career ladder assignment would be conditioned on evaluated performance in teaching grades Pre-K through 12.  See 19 T.A.C.  149.43, et seq., and 149.71, et seq.

Thus, placement criteria were on the whole less specific, and less restrictive, for the 1984-85 school year than for the years to follow.  Accordingly, a school district had broader discretion to fashion requirements governing 1984-85 career ladder assignments.

Respondent was not prevented from considering Petitioner's university-level experience as classroom teaching for purposes of placement on the district's 1984-85 career ladder.  Neither was it under under any obligation to do so.

Respondent exercised its discretion to require that level two assignment for the 1984-85 career ladder be conditioned upon a minimum of two years of experience in teaching grades Pre-K through 12.  Petitioner was excluded from placement because she had only one year of such experience.  Petitioner's exclusion, therefore, was the result of a failure to meet requirements properly established by Respondent.  Because these requirements were consistent with law, Respondent's action in excluding Petitioner is held not to have been arbitrary and capricious.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was denied career ladder placement consideration for the 1984-85 school year because her university-level teaching experience was not included by Respondent as "classroom teaching experience."

2.  Respondent's career ladder policy limits "classroom teaching experience" to Pre-Kindergarten through grade 12.

3.  Respondent is not required to include university-level teaching experience in career ladder placement considerations.

4.  The decision to deny Petitioner consideration for career ladder placement was not arbitrary and capricious.

5.  Petitioner's motion for summary judgment should be DENIED.

6.  Respondent's motion for summary judgment should be GRANTED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the instant appeal be, and is hereby, DENIED in its entirety.

SIGNED AND ENTERED this 30th day of September, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION

1
2
#205-R9-885


