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Statement of the Case
Ann Deason, et al., Petitioners, bring this appeal from the decision of the Board of Trustees of Pine Tree Independent School District, Respondent, denying their request to be placed on level two of the career ladder.

A hearing was held concerning the matter on December 16, 1985, before Mark W.  Robinett, the Hearing Officer appointed by the State Commissioner of Education.  Petitioners were represented at that hearing by Samuel R.  Baldwin, Attorney at Law, Houston, Texas, and Dean Pinkert, Attorney at Law, Austin, Texas.  Respondent was represented by Richard Hightower, Attorney at Law, Longview, Texas.

On February 13, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioners' appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent and Petitioner filed Exceptions to the Proposal for Decision, respectively, on March 5 and 11, 1986.  No replies to the exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Prior to selecting the teacher members of the career ladder committee for the 1984-85 school year, the administrators on the committee asked for input from the staff.  They received four names from each of the district's campuses.  The administrators were pleased with the names recommended to them, but were not bound to accept any of the teachers who had been recommended.  (Tr.  149-50).  In particular, the administrators were looking for teachers who both deserved to be on level two and who could "stand the heat." (Tr.  150).  In all, the district had three different career ladder committees: one for grades K-3, one for grades 4-7, and one for grades 8-12.  (Tr.  149).

2.  The school district allotted $135,440.00 for career ladder supplements for the 1984-85 school year.  One hundred eighty-five (185) of the two hundred ninety-one (291) teachers in the district were eligible for placement on level two.  The Board of Trustees initially decided to place ninety-one (91) teachers on level two, awarding each level two teacher a supplement of $1,500.00.  (Def.  Ex.  14).

3.  Among the problems encountered by the district in determining which teachers would receive the $1,500.00 supplement were the following:

(a) The evaluations throughout the district were uniformly high, making it difficult to distinguish between the performance of individual teachers.  (Tr.  148).

(b) The evaluation forms used in previous years were not designed to distinguish between the quality of performance of the district's teachers.  Rather, those forms were designed to identify teachers who should be considered for nonrenewal.  (Tr.  148, 158, 180).

(c) Prior to House Bill 72, the district functioned, for evaluation purposes, almost as three separate school districts; i.e., there was an evaluation instrument for teachers in grades K-3, another instrument for teachers in grades 4-7, and yet another instrument for grades 8-12.  The form and characteristics of each instrument were different from the others.  (Tr.  148-49).

(d) The 1982-83 and 1983-84 evaluations for teachers on the fourth and fifth grade campus were lost.  (Tr.  148).  Further, although some fourth and fifth grade teachers turned in their copies of previous evaluations or observations, the information compiled in this manner was neither extensive or consistent enough to enable the career ladder committee to make a reasonable decision concerning placement for the fourth and fifth grade teachers.  (Tr.  162).

4.  Because of the problems set forth in Finding of Fact No.  3, the district established the following method of determining which teachers would be placed on level two:

(a) Because 31% of the district's teachers (i.e., 91 of 291) would be placed on level two, 31% of the teachers in each evaluation group (i.e., K-3, 4-7, and 8-12) would be placed on level two.  (Tr.  19).

(b) The maximum number of points any teacher could receive was 100.  Fifty possible points were allotted to performance as reflected by the 1982-83 and 1983-84 evaluations; two points from fifty were deducted for each rating on either evaluation lower than the top rating on the instrument.  The scores for the two evaluations were then added together and divided by two.

Forty possible points were allotted to performance as reflected by the principal's oral testimony to the career ladder committee concerning the teacher's performance.  The principal's testimony was related to the following areas:

TEACHING SKILLS
A.  Planning and Preparation for Instruction

B.  Delivery of Instruction

C.  Communication Skills

D.  Monitoring and Evaluation of Student Learning

CLASSROOM MANAGEMENT AND ORGANIZATION
A.  Time on Task

B.  Classroom Organization

C.  Establishes and maintains effective learning environment

INTERPERSONAL SKILLS

A.  Encourages positive self images in students

B.  Ability to establish and maintain positive relationships

PROFESSIONAL RESPONSIBILITIES
A.  Fulfillment of school policy requirements

B.  Seeks to improve professionally

After hearing the oral testimony of the principal concerning a particular teacher, each career ladder committee member would rate the teacher in each of the above areas (with the exception of "Fulfillment of school policy requirements," which was, ultimately, deleted) as "Clearly Outstanding," "Exceeding Expectations," "Satisfactory," "Below Expectations," or "Unsatisfactory." (Def.  Exs.  12 and 13; Tr.  158-64, 186).

Ten possible points were allotted for "educational accomplishments that enhance classroom performance." (Def.  Exs.  5, 8, and 19).  In a memorandum from Pat Moore, assistant superintendent of personnel and administration, on or about April 13, 1985, the teachers were advised as follows:

A reminder! Please include documented educational accomplishments in your campus level career ladder folder.  We will assign points for educational accomplishments that are gained and are used in classroom performance.

Two such examples are:

(1) Teacher "A" served on a committee to preview all computer software and utilized this software with students in a computer lab and in the classroom.

(2) Teacher "B" conducted inservice meetings on the cuisenaire rods and has used these manipulatives in her classroom.

Salaried inservice may not be included.

(Def.  Ex.  4).

This explanation of what constituted "educational accomplishments" was applied to all teachers throughout the district.  All of the items claimed as educational accomplishments were reviewed by Ms.  Moore.  (Tr.  169-70).

(c) Because the evaluations of the fourth and fifth grade teachers had been lost, those teachers were allotted ninety possible points for their principal's oral testimony concerning their performance.  (Tr.  162).  Bob Cook, who had been the fourth and fifth grade principal during the 1982-83 and 1983-84 school years, returned to the district for the purpose of testifying before the fourth and fifth grade career ladder committee.  (Tr.  163).

5.  In all, 185 of the district's 291 teachers applied for placement on level two.  Of the seventy-six (76) K-3 teachers in the district, forty-one (41) were eligible for level two, and twenty-three (23) were placed on level two.  Of the ninety-one (91) teachers in grades 4-7, seventy-one (71) were eligible for level two and thirty-three (33) were placed on level two.  As for the forty-one (41) teachers in grades 4-5, twenty eight (28) were eligible for level two placement, and fifteen (15) were placed on level two.  Of the 124 teachers in grades 8-12, eighty-three (83) were eligible for level two placement, and forty-two (42) were placed on level two.  (Pet.  Ex.  1; Def.  Ex.  14).

6.  Eighty-two (82) points were required for placement on level two in grades K-3; 68 points were required for teachers in grades 4-7; and 80 points were required for teachers in grades 8-12.  (Pet.  Ex.  1).

7.  Petitioners Charlotte Jackson and Evelene Albert are second grade teachers.  Ms.  Jackson scored 41.5 for her evaluations, 21.8 for her principal's testimony, and 4 for her educational accomplishments, for a total score of 67.3.  Ms.  Albert received 42 points for her evaluations, 25.6 points for her principal's testimony, and 2 points for educational accomplishments, for a total score of 69.6.

Petitioners Ann Deason, Rita George, and Jeanette Rash taught in grades 4-5.  None of the three received any points for educational accomplishments.  Because their evaluations were lost, their entire score was determined from their former principal's testimony.  Ms.  Deason's score was 54.45; Ms.  George's score was 62.1; and Ms.  Rash's score was 58.95.

Petitioner Ruby Audra Parr taught sixth grade.  She received 31 points for her evaluations, 26.4 points for her principal's testimony, and no points for educational accomplishments, for a total score of 57.4.  (Pet.  Ex.  1, No.  5).

8.  Ms.  Parr was not formally observed during the 1983-84 school year.  (Tr.  69-70, 197).  She was formally observed during the 1982-83 school year by her principal.  (Tr.  197).  Her principal did "pop in and out" of Ms.  Parr's classroom during the 1983-84 school year regularly and he prepared an evaluation for her for the 1983-84 school year during the summer of 1984.  (Tr.  198-99).  Ms.  Parr was not aware that this evaluation existed until June 1985, after the career ladder committee had made its selections for the 1984-85 school year.  (Tr.  68).

9.  Ms.  Jackson received one formal observation of twenty minutes during the 1983-84 school year.  (Tr.  28, 119, 133).  Her principal, Lynelle Dowell, prepared her evaluation between March and May of 1984.  (Tr.  119, 133).  Because this evaluation, prior to H.B.  72, was primarily for the purpose of identifying teachers to be renewed or nonrenewed (and Ms.  Jackson was clearly going to be renewed) Ms.  Dowell failed to review the evaluation of Ms.  Jackson with her before the end of the 1983-84 school year.  Ms.  Dowell remembered the evaluation the following fall while getting career ladder materials together.  In December 1984, she took the evaluation to Ms.  Jackson for her signature.  Ms.  Jackson was busy at the time the request was made, but she signed the document.  (Tr.  29).  Ms.  Jackson did not, thereafter, request a conference with Ms.  Dowell concerning the evaluation; nor did she make Ms.  Dowell or the career ladder committee aware of any flaws she perceived with her evaluation.  (Tr.  119-20, 129-33).

10.  Ms.  Albert's situation was almost identical to that of Ms.  Jackson, with the exception that no formal observation of her occurred during the 1983-84 school year.  Ms.  Dowell had, however, observed her in 1982-83 and had considerable other contact with her during 1983-84 on which to base her evaluation.  Ms.  Dowell prepared the evaluation during the spring of 1984 and presented it to Ms.  Albert in December.  The career ladder committee was not, at any time, made aware of the fact that no formal observation of Ms.  Albert had been performed during the 1983-84 school year.  (Tr.  114-18).

11.  Of the teachers in grades 4-7, Ms.  George was ranked 38th; Ms.  Rash was ranked 45th; Ms.  Parr was ranked 48th; and Ms.  Deason was ranked 50th.  Of the teachers in grades K-3, Ms.  Albert was ranked 35th, and Ms.  Jackson was ranked 38th.  (Def.  Exs.  16 and 17).

Discussion
Petitioners first contend that the selection process was flawed from the beginning, because the teacher members of the career ladder committee were selected by a popularity vote among the district's teachers.  The testimony of Pat Moore, however, clearly indicates that the administrators on the committee were not bound by the names submitted by the staff.  (See Finding of Fact No.  1).  Further, as long as the teachers who were nominated had the years of experience and education required to be eligible for level two, nothing in the Career Ladder Act would prevent the administrators on the career ladder committee from selecting, as the teacher members of the committee, those teachers most trusted by their fellow teachers to participate in the selection process.

Petitioners next allege that the memorandum on selection criteria, prepared in the spring of 1985 by the district, was not circulated and posted through the district, and some of the Petitioners did not see the memorandum.  First, the criteria was distributed.  (See Finding of Fact No.  4(b)).  If some of the Petitioners failed to see the memorandum, that is unfortunate, but not grounds for reversal of the district's career ladder decisions.  Further, nothing in the Career Ladder Act or the State Board of Education's regulations implementing the Act require circulation and posting of the district's criteria.

Petitioners next claim that they requested access to their personnel files in order to determine what documentation they needed to provide, but were denied access.  There was, however, no evidence or argument concerning this allegation at hearing.

Petitioners also allege that the school district failed to publish the number of points needed to be placed on the career ladder in violation of 19 Tex.  Admin.  Code §149.71.  Neither that section nor §16.057 of the Education Code, however, both of which concern the adoption of stricter performance criteria, are applicable to the 1984-85 selection process, because the 1984-85 selections are made by a committee without the use of any performance criteria mandated by the legislature.  Acts 1984, 68th Leg., 2nd C.S., p.  354, ch.  28, art.  III, part A, §5.

Petitioners also challenge the fact that the school district awarded up to fifty points for 1982-83 evaluations, deducting two points from fifty for each rating lower than the top rating in a category, because this method of calculating points failed to distinguish between ratings in performance and non-performance areas.  Petitioners have failed, however, to adequately raise this issue in their pleadings or at hearing by identifying any particular items on any of the evaluation forms that are not performance related.  19 Tex.  Admin.  Code §§157.22 and 157.44.  Petitioners do identify those items in their Exceptions to the Proposal for Decision; however, in the absence of good cause, no issue may be raised for the first time in a party's exceptions to the Proposal for Decision.  19 Tex.  Admin.  Code §157.60(c).

Petitioners also complain about the school district's practice of awarding forty points to teachers based on their principal's testimony.  More specifically, Petitioners object to the fact that the career ladder committee relied on subjective opinions of individual principals in closed meetings without allowing Petitioners to rebut or explain the testimony of their principals.  The fact that the information from the principals was subjective does not render it unusable.  Subjectivity is at the very heart of the appraisal and selection process.

The assertion that Petitioners were not given an opportunity to rebut or explain their principals' testimony also fails to allege a practice that can be characterized as arbitrary and capricious.  Whether such an opportunity would be helpful to a committee in making its determination is arguable; at the least, however, it is not unreasonable for a district to conclude that the value, if any, of such rebuttals, by teachers having a personal interest in the outcome, would be too minimal to justify the time and effort required to hear them.

Petitioners Deason, George, and Rash complain about the fact that ninety possible points were allotted to their principal's testimony due to the fact that their evaluations had been lost.  It is unfortunate that the evaluations were lost.  However, they were lost, and the district's method of dealing with that loss was not unreasonable to the extent that ninety possible points were allotted to past performance as reflected by the principal's testimony.  If there was a problem with the method employed by the school district in dealing with that loss, it was to the extent that teachers whose evaluations were lost, and whose scores were almost entirely dependent on their principal's testimony, were directly compared to teachers whose scores were figured partially from evaluations and partially from their principal's testimony.  As a practical matter, however, fifteen of twenty-eight eligible fourth and fifth grade teachers (54%) were placed on level two despite the missing evaluations, whereas only eighteen of forty-one eligible sixth and seventh grade teachers (42%) were placed on level two.  If the district erred by engaging in a direct comparison of the two groups, it is not the fourth and fifth grade teachers who were harmed.

Petitioner Parr also challenges the validity of her placement because it was based on a 1983-84 evaluation she did not see or sign.  This claim would merit serious consideration except for the fact that she could not have been harmed by the alleged error.  Her score on her 1983-84 evaluation was 32, and her score on her 1982-83 evaluation was 30.  (Pet.  Ex.  20).  A perfect score of 50 on the contested 1983-84 evaluation would have only raised her total evaluation score to 40 and her total score to 66.4, still below the 68 points necessary for level two placement.

Petitioners Albert and Jackson both complain of the fact that they received no observation in 1983-84 or a very short observation, and they were not presented with their 1983-84 evaluations until December 1984.  They did not, however, directly question or challenge the evaluation when they did receive it, or bring the alleged problems with the evaluation to the attention of the career ladder committee.  They do allege that the principals responsible for their evaluations were on the committee, and their alleged knowledge that the evaluations were unreliable should be imputed to the entire committee.  There is no reasonable basis, however, for concluding that a five person committee acted arbitarily and capriciously even if one of its members did act in such a manner.  The committee cannot, therefore, be held to have acted arbitrarily and capriciously; nor can the Board of Trustees be held to have acted in such a manner for affirming the committee's decision.  Koehlor v.  Bryan ISD, No.  039-R3-1184, p.  11 (Comm'r Educ., Nov.  1984).

Petitioners also contend that the school district's "quota system" (i.e., placing a certain percentage of teachers at each campus on level two and comparing teachers only to other teachers at the same campus rather than to all other teachers in the district) was arbitrary and capricious.  As noted in Koehlor, at p.  10, certain practices might be considered reasonable during the 1984-85 selection process that will not be reasonable in later years when better information is available to the school district.  Whether a practice is reasonable or arbitrary and capricious during a particular school year in a particular school district depends on the circumstances surrounding the selection process.  In the present case, the information available to the school district could not reasonably be relied on in comparing the performance of a K-3 teacher with the performance of a grade 4-7 or grade 8-12 teacher.  The district elected to deal with this problem by not using the information to compare teachers from the different groups.  Under the circumstances, this was one reasonable alternative.

It is true that a quota system works to the disadvantage of teachers who are unlucky enough to be at a campus with an inordinate number of the district's best teachers - - such a teacher might well make level two if compared to all of the district's teachers, but fail to do so when compared only to the teachers on his or her campus.  However, in those districts in which the information being relied on is inadequate to allow the district to accurately identify the best teachers in the entire district, those teachers who are placed at a disadvantage by a campus quota system are not identifiable.  Such a system is at least neutral in its application; i.e., a teacher is no more likely to be harmed by such a system than to benefit from it.  Such a system, therefore, should not be considered arbitrary and capricious if no efficient and reliable method of comparing all of the district's teachers is readily apparent or available to the district.

In the present case, the school district did not act arbitrarily and capriciously in electing to determine career ladder placement on a campus by campus basis.  However, the particular method employed by the district (i.e., basing the number of level two teachers on each campus on the total number of teachers on that campus instead of on the number of eligible teachers on the campus) potentially was arbitrary and capricious because it could discriminate against teachers at campuses with a larger percentage than district average of teachers who were eligible for level two.  Instead of placing approximately 31% of all teachers on each campus on level two, the district could have placed an equal percentage of eligible teachers on each campus on level two.  Because 91 teachers initially were to be placed on level two out of 185 eligible teachers in the district, 91/185 (49%) of the eligible teachers on each campus could have been placed on level two to prevent the eligible teachers at any particular campus from being placed at a disadvantage when compared to eligible teachers on the district's other campuses.  If the "quota" had been based on the number of eligible teachers on each campus rather than the number of all teachers on each campus, twenty (20) K-3 teachers would have been placed on level two, and thirty-five (35) teachers in grades 4-7 would have been placed on level two, including fourteen (14) teachers in grades 4-5.

Admittedly, there may not be a single best method for solving the problem of inter-campus disparities in evaluation ratings.  The method chosen by a district to apportion available career ladder positions among campuses must depend on the specific nature of the problem and the information available.  However, school districts must strive to use the best available method to make this apportionment.  If a district chose to use an allocation method that was demonstrably less reliable than an alternative method readily available to it, and if that choice resulted in the non-selection of teachers who otherwise would have been selected for the career ladder, then that choice probably would be determined to be arbitrary and capricious.  In the present case, there is no evidence that the Petitioners even actually suggested a more reliable apportionment method to the district or that the district considered other available methods of apportioning available positions.  Also, the record affirmatively shows that the Petitioners would not have qualified for level two of the career ladder even if the district had based its apportionment of available career ladder positions on the number of eligible teachers on each campus instead of the total number of teachers on each campus.  Consequently, it cannot be determined that the particular allocation method chosen by the district was arbitrary and capricious.

Finally, Petitioners contend that the district did not adequately define "educational accomplishments" so that teachers could determine which activities the committee would accept.  The explanation in the memorandum of April 13, 1985, however, was not so unclear as to be arbitrary and capricious, especially in the absence of any allegation that career ladder applicants were prevented in any way from seeking clarification of the matter before submitted their educational accomplishments to the committee for consideration.

Conclusion
In conclusion, the information the school district had to work with in the present case was poor.  For the most part, however, the district used the information in a manner that was reasonably calculated to lead to results that were based on appropriate criteria and which did not place any identifiable teacher at a disadvantage in applying the criteria.  To this extent, the school district's actions were not so unreasonable to constitute being arbitrary and capricious.  In certain respects, the district's actions might have been arbitrary and capricious - - e.g., in basing the number of teachers to be placed on level two on each campus on the total number of teachers on the campus rather than on the number of eligible teachers.  However, the evidence before the Commissioner indicates that none of the Petitioners were harmed by these errors.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Pine Tree Independent School District did not act arbitrarily and capriciously or in bad faith (a) in relation to selecting the teacher members of the district's career ladder committee; (b) in distributing the district's criteria for the 1984-85 selection process; (c) in failing to publish the number of points needed to be placed on level two; (d) in allotting forty (40) possible points based on the testimony of the principal without allowing level two candidates an opportunity to respond; (e) in allotting ninety (90) possible points to the principal's testimony for teachers whose 1982-83 and 1983-84 evaluations were lost; (f) in failing to consider challenges to evaluations that were not brought by the teacher at the time the evaluations were presented to the teacher and which were not brought to the attention of the career ladder committee before making its decision; (g) in electing to make level two selections on a campus by campus basis; or (h) in determining what constituted "educational accomplishments."

2.  Petitioners have failed to adequately raise any issue pertaining to being denied access to their personnel files, or the failure of the district to distinguish between performance and non-performance related items in scoring the 1982-83 and 1983-84 evaluations.

3.  To the extent, if any, that the district erred, Petitioners were not harmed by (a) the district's allotment of ninety (90) possible points to the principal's testimony for teachers in grades 4-5, as opposed to allotting fifty (50) possible points to evaluations and forty (40) possible points to the principal's testimony for all other teachers; (b) the consideration of the career ladder committee of the 1983-84 evaluation of Petitioner Parr; and (c) the district's inclusion of teachers not eligible for level two in calculating the number of teachers from each campus to be placed on level two for the 1984-85 school year.

4.  Petitioners' appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioners' appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 24th day of July, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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