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DECISION OF THE COMMISSIONER
Statement of the Case
Selman V.  Cooke, Petitioner, appeals the decision of the Board of Trustees of Ector County Independent School District, Respondent, terminating his employment with said school district.

On August 15, 1986, a hearing was held before Cynthia D.  Swartz, the Hearing Officer appointed by the State Commissioner of Education to issue a Proposal for Decision.  Petitioner was represented at the hearing by John Hoestenbach, Attorney at Law, Odessa, Texas.  Respondent was represented by Blake Hansen, Attorney at Law, Odessa, Texas.

On October 7, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on December 15, 1986.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On October 11, 1985, a parent of a student in Petitioner's class, Mrs.  C., met with Principal Winfred Richmond and Petitioner regarding a grade her daughter had received from Petitioner on a homework paper.  Mrs.  C.  had individually met with Petitioner on this matter prior to her meeting with the principal.

During her meeting with Principal Richmond and Petitioner, she expressed her concern about the method Petitioner utilized to grade papers.  During this meeting, Mrs.  C.  could not understand Petitioner's grading system and believed the grade did not reflect her daughter's knowledge of the subject matter.  At the conclusion of the meeting, the matter was still unresolved.  (Tr.  22-25).

2.  On this same day, Mrs.  C.  met with Assistant Superintendent Keith Dial and again expressed her concerns about her daughter's grade on the homework paper and the fact that content had not been graded.  Thereafter, Keith Dial spoke with the principal by phone with regard to his conference with Mrs.  C.  In this discussion they agreed that the primary source of the grade should come from content and arrived at a grading system whereby the grade would reflect credit for 80% content and 20% structure, grammar and form.  Principal Richmond thereafter related this system to Petitioner.  (Tr.  34-35; 134-37).

3.  Principal Richmond again met with Mrs.  C.  on October 25, 1985, at which time she expressed her displeasure that nothing had been done by Petitioner regarding this paper.  At this meeting Petitioner refused to give the homework paper to Mrs.  C.  As a result of this meeting, Mrs.  C.'s daughter was transferred from Petitioner's class.

4.  On October 31, 1985, Principal Richmond and Secondary Personnel Specialist Roy Marin conducted a meeting with Petitioner wherein they told Petitioner that they still expected him to regrade the paper using the 80-20 system and that he should return the paper to the principal's office.

At that time, Roy Marin informed Petitioner if he did not regrade or return the paper that Petitioner could be cited for insubordination and that this could cause his contract to be terminated.  Petitioner said he would have to speak with his legal representative concerning the return of the paper.  (Tr.  37-38; 117-19).

5.  Principal Richmond hand-delivered to Petitioner a letter dated November 4, 1985, wherein he directed the following:

Please be advised that, as a result of several conferences with you concerning the status of a test paper belonging to Diana C., I have reached the following conclusions and recommendations:

It is my belief that Diana has a right to the original test paper as we promised her mother in a previous conference.

As Principal of Ector Junior High School, I am requesting that you regrade the test paper in question as previously instructed and return said test to my office no later than 4:00 p.m.  on Thursday, November 7, 1985.

Failure to respond to this request will constitute insubordination and may result in my recommending immediate termination as stated in Board Policy DOAC (Local), page 1 of 2.

(Pet.  Ex.  2).

6.  The test paper was not returned to the principal until sometime between November 11th and the 15th.  Principal Richmond also did not receive by the deadline of November 7, 1985, the paper regraded as per instructions.  Rather than regrading the paper on an 80-20 basis, Petitioner provided Principal Richmond in writing an explanation of his grading system and regraded the paper by his own system.  (Tr.  pp.  40-42).

7.  On November 21, 1985, a meeting was held wherein the Director of Personnel, Gordon Madison, and Ray Marin discussed the matter of regrading the paper with the Petitioner for approximately 1-1/2 hours.  During this meeting, the 80-20 grading system was discussed at great length.  Petitioner stated that he still did not understand the 80-20 grading system.  As a result of Petitioner's lack of understanding, Madison instructed Petitioner to grade on content only.  On that basis, the student would have received a grade of 64 on her paper.  The meeting closed with Madison giving Petitioner the directive that Petitioner put the content grade of 64 on the student's paper the following day, November 22, 1985.  (Tr.  pp.  91-93).

8.  On November 22, 1985, Petitioner talked with Principal Richmond and stated he was ill and requested a substitute.  Principal Richmond later met with Ray Marin and took the following notes regarding that conference:

On Friday, November 22, 1985, Mr.  Cooke walked into my office at approximately 7:00 a.m.  and said he was supposed to talk to me with Mr.  Marin about the test paper, but he was ill and had a doctor appointment and that he was in no shape to talk to us.  He would talk to me or us when he returned from the doctor and the Thanksgiving Holidays.

Mr.  Marin arrived later this same morning and I told him that Mr.  Cooke was unable to talk with us on this date.

Mr.  Cooke had met with the personnel department the day before and was given a directive to come back to my office and change the test grade.

(Pet.  Ex.  6).

9.  The next conference regarding this matter was held on December 18, 1985 between Ray Marin, Principal Richmond and Petitioner, wherein Marin gave Petitioner a final directive.  Marin informed Petitioner that he could either place a 64 on the student's paper, resign at the end of the day or termination proceedings would commence the following morning.  Petitioner stated that he would have to consult his counsel.  (Tr.  124; 161).

10.  On the morning of December 19 1985, Principal Richmond submitted a letter to Gordon Madison recommending that Petitioner be terminated for insubordination which consisted of the following:

In accordance with the information stated in Board Policy DOAC and DOAC Local concerning the failure of a staff member, Mr.  Selman C.  Cooke, to follow a directive from my office.  Based on the above board policy I recommend that Mr.  Cooke be terminated for insubordination, effective December 20, 1985.  It is my professional opinion that the above stated reason constitutes a just cause for termination.

(Pet.  Ex.  8).

11.  Thereafter, Petitioner met with Richmond and stated he would put the 64 on the paper.  Richmond informed Petitioner that he had already sent a letter requesting Petitioner's termination for insubordination.  Petitioner put a 64 on the student's paper.  (Tr.  64-65).

12.  On February 19, 1986, the Board of Trustees conducted a hearing at Petitioner's request wherein the Board considered the issue of the administration's recommended termination of Petitioner.  By letter dated March 5, 1986, the Board sent Petitioner notice of its decision to terminate him for insubordination.  (Pet.  Rev., Ex.  C).

13.  Petitioner had a particular form that he required his student's to follow when preparing their homework papers.  When grading a homework paper, Petitioner would count the question wrong if the student did not follow the form or if the answer was incorrect.  Petitioner would not indicate on the paper whether the error was due to an incorrect answer or improper form; rather, this was to be deduced by the student.  Conceivably, a student could get a zero even though he answered every question correctly but did not follow the prescribed form in answering the questions.  (Tr.  146-152).

14.  Respondent's local policy concerning grading consists, in pertinent part, as follows:

In assessing grades, the teacher will keep in mind these standards:

EXCELLENT ACHIEVEMENT - A - (90-100).

Preparation

Diligent daily preparation

Promptness and regularity in handling assigned work

Accuracy, neatness, legibility

Acceptable form, correctness of spelling and expression, and thoroughness in all work

Book and class materials for daily work always in readiness

Knowledge of the Subject

Consistent contributions to class discussion

Ability to apply facts and principles pertinent to the subject

Maintain a high degree of quality and accuracy on all written work

Ability to develop concepts and ideas and from them to form generalizations.

15.  The Director of Personnel, Gordon Madison, sent a letter dated January 2, 1986, which informed Petitioner that Principal Richmond had recommended his termination.  (Pet.  Ex.  1).

16.  Respondent's local policy provides that upon the recommendation of the superintendent and approval by the Board, evidence of insubordination may be grounds for contract termination.  (Pet.  Ex.  9).

17.  By letter dated February 13, 1986, the superintendent notified Petitioner that "a hearing was being held at his request pursuant to the letter written to you on January 2, 1986, by Mr.  Gordon Madison, Director of Personnel, my designee." (Resp.  Ex.  1).

Discussion
Petitioner alleges that Respondent wrongfully terminated him for insubordination regarding the regrading of the paper because at all times he complied with school board policy concerning the grading of the student's paper.  Petitioner further alleges that "he was instructed just to regrade a paper contrary to the tenets set forth in Board policy and that the Administration ordered him to change a grade on a student's paper contrary to Administration policy, all of which your Movant [Petitioner] refused to do for which he was labeled insubordinate and terminated." (Pet.  Rev., para.  7).

According to Petitioner, the grading of a student's paper is solely within the province of a teacher as long as the grading is within the perimeters of school policy, and the province cannot be invaded by the administrator.  In Hillis v.  Stephen F.  Austin State University, 665 F.2d 547 (5th Cir., 1982), the court addressed the issue of whether the refusal to assign a grade as directed by the administrator was protected under the principle of academic freedom.  The court recognized that the perimeters of academic freedom were ill-defined and the case law defining it was inconsistent.  However, the court held that the appellant's assertion that his refusal to assign a grade was protected because it fell under the principle of academic freedom was unfounded.

Petitioner further alleges that his grading system followed local school policy and that the directives of the school district to regrade on an 80-20 basis and subsequently on a content only basis violated school policy.  As previously mentioned (Finding of Fact No.  13), the school policy merely provides that a teacher will keep in mind (emphasis added) accuracy, neatness, legibility, acceptable form, correctness of spelling and expression, and thoroughness in all work.  This policy allows a teacher considerable leeway in his grading in that the policy is very broadly written.  However, contrary to Petitioner's assertion, the policy is devoid of a requirement that accuracy, neatness, legibility, acceptable form, and correctness of spelling and expression must be reflected in a student's grade; and certainly there is no requirement for form, rather than substance, to be the entire basis for a grade.

Under Petitioner's personal grading system a student could conceivably get a zero based upon an inaccurate form even though the student answered all the questions correctly.  In that instance, the grade would not reflect the student's knowledge of the subject matter.

Although Petitioner's grading method did not violate school policy, the administration encountered several problems with respect to Petitioner's grading method prior to this incident and felt his grading method was unreasonable.  (Tr.  pp.  35-52; 102-103; 120-21; 135-36; 141).  For this reason, the administration requested that Petitioner regrade the paper on an 80-20 basis and only after Petitioner stated that he did not understand the 80-20 system, did the administration tell him to grade on a content-only basis which would result in the student receiving a 64.  Consequently, Respondent did not violate school board policy with respect to grading when it directed Petitioner to grade on an 80-20 basis and finally, to give the student a content grade of 64.

The administration issued numerous directives to Petitioner regarding the regrading and ultimately the changing of the grade.  Petitioner did not comply with any of these directives.  Accordingly, Petitioner's failure to follow the directives given constitute acts of insubordination.

Finally, Petitioner asserts that Respondent violated school board policy when the director of personnel, Gordon Madison, sent a letter dated January 2, 1986, which informed Petitioner that Principal Richmond had recommended his termination.  (Pet.  Ex.  1).

School board policy provides that upon the recommendation of the Superintendent and approval by the Board, evidence of insubordination may be grounds for contract termination.  (Pet.  Ex.  9).  Petitioner contends that the January 2nd letter violated school policy because it was sent by the director of personnel rather than by the superintendent.  However, the superintendent sent a letter dated February 13, 1986, wherein the superintendent notified Petitioner that "a hearing was being held at [the superintendent's] request pursuant to the letter written to you on January 2, 1986, by Mr.  Gordon Madison, Director of Personnel, my designee." (Resp.  Ex.  1).

From the foregoing, it is clear that the superintendent did in fact recommend the termination of Petitioner by his own statement and that Gordon Madison, as the superintendent's designee, was only giving notice of the superintendent's recommendation in the January 2nd letter.  Accordingly, Petitioner's contention is without merit.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner failed to comply with several directives given to him by the administration to regrade and ultimately change a grade on a student's paper, and such failure constitutes insubordination.

2.  Respondent's decision to terminate Petitioner for acts of insubordination was in compliance with Tex.  Educ.  Code Ann.  §21.210.

3.  The superintendent recommended termination of Petitioner pursuant to local policy by his own statements and through his designee, Gordon Madison, Director of Personnel.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 10th day of September, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 13th day of October, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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