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O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 29th day of APRIL, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  9th  day of JULY, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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Statement of the Case

Jesus Salinas, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1983), from an action of the Board of Trustees of the Ben Bolt-Palito Blanco Independent School District (BISD), Respondent, to nonrenew Petitioner's contract, as Athletic Director and teacher, for the 1982-83 school year.  A hearing on the matter was held before the BISD Board of Trustees on March 30, 1982.  Neither party was represented at that hearing by legal counsel.

Mark W. Robinett is the Hearing Officer appointed to prepare the Proposal for Decision in this case.  Petitioner is represented on appeal by Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by Sal Levatino, Attorney at Law, Austin, Texas.

On January 6, 1983, the Hearing Officer entered a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be denied.  The record reflects that a copy of the Proposal for Decision was received by all parties.  No exceptions to the proposal were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. At all times relevant to this appeal, Petitioner was employed by Respondent as an athletic director and teacher.

2. BISD's administration recommended to BISD's Board of Trustees, on March 10, 1982, that Petitioner's contract be renewed for the 1982-83 school year.  (Ex. C).

3. The Board voted to nonrenew Petitioner's contract on March 10, 1982.  (Ex. C).

4. The Board notified Petitioner of the nonrenewal and the reasons for the action by letter dated March 12, 1982.  ("Item D").  One of the reasons stated was, "Failure to obey the directions of the School Board and Assistant Superintendent Ezequiel Lopez to refrain from practicing on the stadium field." Petitioner was advised in this letter that he would receive a hearing upon his request.

5. By letter dated March 16, 1982, Petitioner requested an open hearing.  (Local Record).

6. BISD Policy DOAD provides that "[i]nsubordination or failure to comply with official directives" is a reason for nonrenewal.  (Local Record Ex. 3).

7. A hearing was held before the Board in regard to Petitioner's nonrenewal on March 30, 1982.

8. At the hearing, the Board received the following testimony (Tr. 56):

MR. LOPEZ: All right, our visit had to do with the use of the field.  The Board had a meeting, a regular board meeting and during the board meeting, which I did not attend, but the following day Mr. Secrest called me to his office and he said that the Board had looked over the field and the poor condition of the field was not suitable for practice and the board had said for me to tell the head coach not to use the football field for practice anymore.  Which I did.  I went to Mr. Salinas' office and I told him that the Board had told me to tell you that you are not to use the football field for practice anymore.  His answer was: "Where do you want me to practice? If we cannot use the field that you promised that we would have." I said why don't you use the field where you have been practicing earlier, which is the one there by the old football, in the old high school.  And his answer was.  You all complain about how late we keep our students.  If we go practice at the old high school they are going to get home later.  But I did tell the head football coach that the Board had said that he was not to practice on that football field.

MR. BARRERA (Board President): One question, Did he obey your request or order? That is charge of unsubordination (sic).

MR. LOPEZ: No, he kept on practicing on the football field.

9. The Board voted, subsequent to the hearing, to nonrenew Petitioner's contract.  (Tr. 81).

Discussion

Petitioner contends that Respondent acted in violation of the Term Contract Nonrenewal Act (TCNA) by 1) voting to nonrenew Petitioner's contract without having received a recommendation for nonrenewal from the administration; 2) voting to nonrenew Petitioner's contract without having first notified him of the proposed nonrenewal; 3) failing to notify Petitioner of reasons established by written policy for nonrenewal in support of their action; and 4) making a decision that was arbitrary, capricious, and without substantial evidence.  Finally, Petitioner alleges that the Board violated the due process impartiality requirement of the Fourteenth Amendment of the United States Constitution by (1) making an initial decision to terminate his employment prior to conducting a hearing and (2) by acting both as prosecutor and tribunal.

1. Absence of Administrative Recommendation for Nonrenewal
The sections of the statute relevant to an analysis of Petitioner's first contention are the following:

§21.203 Nonrenewal of Term Contracts
(a) The board of trustees of each school district may choose not to renew the employment of any teacher employed under a term contract effective at the end of the contract period.

(b) The board of trustees of each school district shall establish policies consistent with this subchapter which shall establish reasons for nonrenewal.

(c) The board of trustees of each school district shall establish policies and procedures for receiving recommendations from its school administration for the nonrenewal of teacher term contracts, excepting only the general superintendent of schools.

§21.204 Notice
(a) In the event the board of trustees receives a recommendation for nonrenewal, the board, after consideration of the written evaluations required by Section 21.202 of this subchapter and the reasons for the recommendation, shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed nonrenewal on or before April 1 preceding the end of the employment term fixed in the contract.

(b) In the event of failure to give such notice of proposed nonrenewal within the time herein specified, the board of trustees shall thereby elect to employ such employee in the same professional capacity for the succeeding school year.

(c) The notice of proposed nonrenewal required in this section shall contain a statement of all the reasons for such proposed action.

§21.208 Superintendents
If a majority of the board of trustees of any school district shall determine that the term contract of the general superintendent of schools should be considered for nonrenewal, the provisions of this subchapter shall apply, except that there need not be a recommendation from the designated school administration.

Since the TCNA was enacted, at least three different constructions of the Act have been advanced by school lawyers in this state.  Each construction has some support in the language of the above sections, but each construction also poses certain problems to anyone seriously attempting to give meaning to every word of the statute.  The three constructions are as follows:

(1) The construction favored by Petitioner; i.e., that a school board may not nonrenew any teacher who has not been recommended for nonrenewal by the administration.

(2) The local board of trustees has carte blanche to nonrenew the term contract of any teacher at any time, and the teacher is entitled to the procedures set forth in the TCNA, including notice and hearing, only when the administration initiates the nonrenewal process.

(3) The local board of trustees may nonrenew the term contract of any teacher, but, in all cases, regardless of who initiates the action, may do so only after certain procedures are followed, which include giving the teacher notice and an opportunity for a hearing.

(1) Petitioner's construction
The problems with the construction favored by Petitioner include the following:

(i) Section 21.203(a) of the Act provides that "[t]he board of trustees of each school district may choose not to renew the employment of any teacher employed under a term contract effective at the end of the contract period." (Emphasis added).  This language is clear, and it is consistent with §23.26 of the Texas Education Code, which gives the board of trustees "exclusive power to manage and govern the public free schools of the district," (emphasis added), and with longstanding legislative policy of delegating the control of local school districts to school board members who are elected by and accountable to the school district's voters.  See Pena v. Rio Grande City, Etc., 616 S.W.2d 658 (Tex. Civ. App. - - Eastland 1981, no writ), and the cases cited therein.

To construe the Act as Petitioner suggests, (i.e., that the board of trustees may not nonrenew any teacher without the administration's blessing), would require a determination that the legislature intended for §21.204(a) to immediately and directly contradict the language of §21.203(a), which clearly provides that the board of trustees "may choose not to renew the employment of any teacher employed under a term contract." This construction would also render § 21.203(a) without effect, for the power of a board of trustees to employ teachers under § 23.28 of the Code by necessary implication includes the power not to employ a teacher.  Indeed, it seems clear that the only purpose of § 21.203(a) was to ensure that the nonrenewal of teachers remained in the control of the board of trustees.

Thus Petitioner's proposed construction conflicts with basic tenets of statutory construction.
One provision will not be given a meaning out of harmony or inconsistent with other provisions, although it might be susceptible of such a construction if standing alone.
Barr v. Bernhard, 562 S.W.2d 844, 849 (Tex 1978); Valley Intern. Properties v. Los Campeones, 568 S.W.2d 680, 687 (Tex. Civ.App. - Corpus Christi 1978, writ ref'd. n.r.e.), app. dism'd., 440 U.S. 902 (1979).  Furthermore, [s]tatutes should be read as a whole and construed to give meaning and purpose to every part." Ex Parte Pruitt, 551 S.W.2d 706, 709 (Tex. 1977); Perkins v. State, 367 S.W.2d 140, 146 (Tex. 1963) (characterizing this as a "cardinal rule of statutory construction.")

(ii) It would have been a simple matter for the legislature to state clearly that, notwithstanding §21.203(a), the administration's recommendation for nonrenewal is a prerequisite to the nonrenewal of any teacher's employment.  If the legislature had intended (i) to explicitly contradict the clear wording of §21.203(a), (ii) to restrict the "exclusive power" of the local boards of trustees to manage the district's schools, and (iii) to seriously change the longstanding policy of leaving the final decision in personnel matters to locally elected school board members, it is unlikely that it would have attempted to effect these goals by implication.  Rather, the legislature would have surely taken care to draft the few simple words which would have made its intention clear.  It could have, for example, taken the simple but effective approach of the New Mexico legislature in declaring its intentions.  New Mexico Stat. Ann. §22-5-4 D reads, in pertinent part, "Any employment, termination, or discharge without the prior recommendation of the superintendent is void." (Emphasis added.)

(iii) Sections 21.203(a) and 21.204 can be read harmoniously.  It is not inconsistent for the legislature to:

(i) authorize the school board to nonrenew any teacher;

(ii) instruct the school board, in the interest of improving the quality of education throughout the state, to require its administrators to evaluate the district's teachers and to inform the school board of any teacher who is not performing satisfactorily; and

(iii) instruct the school board to consider not only the administration's recommendations, but also the teacher's evidence and argument prior to making a final decision in the matter.

In fact, if §§21.203(a) and 21.204 are construed in such a manner, they not only are consistent, but they reinforce the well-established policy that it is the elected members of the board of trustees who are ultimately responsible for the quality of the district's professional personnel.  The TCNA requires the board to take this responsibility seriously.  By requiring the local board to consider information from a number of sources prior to making its final decision, the legislature has acted to prevent the board from effectively delegating its authority to the administration.  When an administrator recommends that a particular teacher be nonrenewed, the board of trustees may no longer "rubber stamp" that recommendation on the basis that whatever makes the administration happy is in the best interest of the school district.

This construction benefits both the good teacher and the district, because it is in the interest of neither for an ill-advised recommendation for nonrenewal to be automatically approved.  It is all the more unlikely, then, that the same language which prevents the administration from controlling the nonrenewal process cloaks the administration, as Petitioner contends, with absolute authority to prevent any nonrenewal of which it disapproves.

(2) The Carte Blanche construction
The major problems with the theory that the local board of trustees is only subject to the TCNA when an administrative recommendation for nonrenewal triggers the nonrenewal process include the following:

(a) Such a construction would allow the provisions of the TCNA to be easily circumvented; a teacher could be completely denied notice and hearing prior to his or her nonrenewal by the simple device of having the board of trustees initiate all nonrenewals following an "informal" recommendation to that effect by an administrator.

(b) In addition, it is clear, considering the statute as a whole, that, in addition to protecting the teacher from the whims of the administration, one purpose of the TCNA is to insure that a teacher in danger of losing his or her livelihood is treated with a modicum of simple fairness by his or her employer.  Section 21.202, for example, requires the board of trustees to provide for the periodic written evaluation of its teachers and to consider the teacher's evaluation prior to any decision to nonrenew; Section 21.203(b) requires the board of trustees to establish reasons for nonrenewal; and Section 21.207(a) authorizes the Commissioner to substitute his judgment for that of the board of trustees if the board's decision was arbitrary, capricious, unlawful, or not supported by substantial evidence.  The Board of Trustees' actions in the nonrenewal process are subject to at least the restraints explicit and implicit in these sections when it considers a teacher's nonrenewal on its own motion.

(3) The construction allowing the board to initiate the nonrenewal process
The following problems are perceived by Petitioner with the third construction, which allows the local board of trustees to initiate the nonrenewal process in the absence of an administrative recommendation for nonrenewal, subject to certain procedural requirements (Petitioner's brief, p. 11):

Why, pray tell, except the superintendent from the requirement of "receiving recommendations for the nonrenewal of teacher term contract," Texas Education Code §21.203(c), if the Board of Trustees can act independently of any recommendation for nonrenewal? More importantly, why have a provision which allows a Board of Trustees to nonrenew a superintendent without a recommendation, Texas Education Code §21.208, if the Board has the inherent power to do so in any event?

These questions can best be considered by placing the cited provisions in their proper context.  The TCNA was enacted for the primary purpose of requiring the local board of trustees to engage in practices which promote good decision-making in professional personnel matters.  As noted previously, the local board may no longer "rubber stamp" the administration's recommendation for nonrenewal.  On the other hand, also in the interest of good decision making, an administration may no longer remain passive on professional personnel matters; rather, the administration must evaluate the district's teachers and, pursuant to §21.203(c), inform the board of trustees of any teacher who, in the administration's opinion, is not conducting himself or herself in accordance with the district's policies to such an extent that it would be in the best interest of the district to nonrenew the employment of that teacher.

However, the fact that §21.203(c) requires the board of trustees to establish policies and procedures for receiving recommendations from its administration for the nonrenewal of teacher term contracts, does not necessarily mean that the board may only nonrenew a particular teacher after being informed that the administration recommends such action.  In fact, the requirement is consistent with the position that the board of trustees may nonrenew the employment of any term contract teacher.  In effect, what §21.203(a) says is, "The board may nonrenew any teacher," while §21.203(c) tells the board, "Use your administration as a source (not necessarily the only source) of information concerning which teachers it might be appropriate to consider for nonrenewal."

Naturally, the administration will not be a good source for information concerning the superintendent.  It is unlikely that either the superintendent or any subordinate member of the administration will recommend that the superintendent be nonrenewed.  In addition, because the board works directly with the superintendent on a routine basis, it is much less in need of a recommendation from another source concerning the superintendent than it is in the case of those professional employees with whom it has little or no direct contact.

It is, therefore, understandable that the legislature, in §21.203(c), advised the local boards of trustees that they need not establish any policies and procedures for receiving a recommendation from the administration for the nonrenewal of their superintendents' term contracts.  The fact that the legislature advised the boards that they need not engage in a meaningless exercise, however, is not indicative of any legislative intent to restrict the board's authority in employment matters concerning all other professional employees.

As for §21.208, Petitioner notes that it specifically states that, in connection with the nonrenewal of a superintendent, "the provisions of this [Act] shall apply, except that there need not be a recommendation from the designated school administration"; therefore, Petitioner contends, a recommendation for nonrenewal from the administration must be a prerequisite for any other nonrenewal.

What §21.208 dispenses with, however, is not a "recommendation for nonrenewal," but with the necessity for receiving any recommendation at all.  This section does not, therefore, suggest that all other nonrenewals can only be made pursuant to a "recommendation for nonrenewal," but rather that they can only be made after the administration has made "a recommendation," which may be for either renewal or nonrenewal.

Viewing the Act as a whole, what is required is that, in the interest of good decision-making, the board of trustees must receive and consider administrative input prior to making a final decision regarding any teacher's nonrenewal.  Section 21.202 requires that, in all cases, this input must include written evaluations; Section 21.208 suggests that, in all cases other than the nonrenewal of a superintendent, the input must also include "a recommendation." These sections, however, do not suggest that the board of trustees is bound by the administration's recommendation.

Summary
It is concluded that the legislature's intent is best reflected by the third construction; i.e., a board of trustees may nonrenew the contract of any teacher, regardless of the administration's recommendation, but may do so only after considering the administration's input and giving the teacher notice and an opportunity for a hearing.  It is this construction which is the most sound analytically and which is susceptible to the most reasonable resolution of any asserted inconsistencies, inasmuch as this construction (1) is consistent with the underlying purpose of the statute (i.e., to promote good decision-making in professional personnel matters) and with longstanding legislative policy (i.e., to have a matter as important as the local district's professional staff ultimately determined by the people who are accountable to the local voters); (2) gives meaning to every word in the TCNA and allows every provision to be read and applied harmoniously with every other provision; and (3) prevents the local district from easily circumventing the provisions of the statute.

In addition, the third construction makes the most sense.  It would be unsound policy to allow the administration to prevent the board of trustees from nonrenewing a teacher simply because the superintendent is reluctant to recommend his best friend for nonrenewal or because the information which causes the board to consider whether it is in the best interests of the district to renew the employment of a particular teacher comes from a source other than the administration - - such as the teacher's students or fellow faculty members.  The legislature is free, of course, to enact a statute which is of questionable merit as a policy matter; it should not be presumed to have done so, however, unless the language of the statute is clear and unambiguous.

For these reasons, Petitioner's claim based on the contention that the board of trustees could not properly consider his nonrenewal in the absence of an administrative recommendation for nonrenewal should be denied.

2. Failure to Give Notice of Proposed Nonrenewal
In this case, the Board of Trustees could not have given notice of a proposed nonrenewal, because the administration made no such proposal.  The Board did, however, by letter dated March 12, 1982, notify Petitioner that it had voted to nonrenew his contract and that, if he requested a hearing on the matter within ten days, a hearing would be held within fifteen days after the receipt of his request.  By receiving written notice on or before April 1 that his employment with the school district was in jeopardy, Petitioner received the benefit contemplated by §21.204(a); i.e., sufficient time to be heard on the matter and/or to seek other employment for the succeeding school year.

In addition, while the language of the notice letter concerned the actual nonrenewal of Petitioner, the accompanying offer of a hearing to be conducted before the expiration of Petitioner's contract clearly demonstrates that the Board did not consider its decision to be final.  Under these circumstances, to overrule the Board of Trustees merely on the basis of its failure to use the term "proposed" or "under consideration" would exalt form over substance, especially since the legislature itself has illustrated that it is not overly concerned with this fine distinction: in §21.205(a) of the TCNA, the required notice is referred to once as a "notice of proposed nonrenewal" and once simply as "the notice of nonrenewal." (All emphasis added).

3. Failure to Give Notice of Written Policy Reasons
The reasons stated in the letter of March 12 to Petitioner included, "Failure to obey the directives of the School Board and Assistant Superintendent Ezequiel Lopez to refrain from practicing on the stadium field." Failure to comply with official directives is a reason established by Policy DOAD.  Regardless of the validity of the other reasons stated in the letters - - including "scheduling football teams (non-district) two classifications larger than our own with the inherent danger of overmatching competition" - - Petitioner was given adequate notice of the reason concerning his failure to comply with official directives, and that notice is adequate to serve as the basis for nonrenewal if supported by substantial evidence.

4. Substantial Evidence
A hearing before the Board of Trustees was held on March 30, 1982.  At the hearing, Mr. Lopez testified that he instructed Petitioner not to use the football field for practice and that Petitioner did not obey the order, but continued to conduct practice on the field.  Petitioner did not deny practicing on the field, but denied that Mr. Lopez had ordered him not to do so.  (Tr. 58-59).  There were no other witnesses to the discussion.  (Tr. 56).  It was within the Board's discretion to believe Mr. Lopez's testimony.  Therefore, the decision of the Board to nonrenew Petitioner was not without substantial evidence, and, as a result, was not arbitrary and capricious.  See Gerst v. Nixon, 411 S.W.2d 350, 354 (Tex. 1966).

5. Due Process
In paragraphs 9 and 10 of his Petition for Review, Petitioner contends the following:

9. On March 30, 1982, the Board of Trustees held a hearing, purportedly under Senate Bill 341, to see whether or not they should confirm their previous action in nonrenewing Petitioner's contract.

10. By first nonrenewing Petitioner's contract, the Board of Trustees placed the burden upon Petitioner of convincing the Board to change its collective mind on the nonrenewal.  Moreover, by making an initial decision to terminate the teacher's employment and subsequently holding the hearing, the Board of Trustees violated the due process impartiality requirement guaranteed by the Fourteenth Amendment to the United States Constitution.

Prior to the adoption of the Term Contract Nonrenewal Act, Texas teachers had no property interest in the renewal of their teaching contracts. Hix v. Tuloso-Midway, 409 S.W.2d 706, 711 (Tex. Civ. App. - - Corpus Christi 1972, writ ref'd n.r.e.).  They could be nonrenewed for any reason or no reason (other than a reason impermissible under federal law) without being given a hearing.  Id. The TCNA, by granting teachers a property interest in the renewal of their teaching contracts, also created a right to due process in connection with any nonrenewal.  See Goss v. Lopez, 419 U.S. 565, 572-76 (1975).  Once it is determined that due process applies, however, the question remains what process is due.  Id. at 577.

In Arnett v. Kennedy, 416 U.S. 134 (1974), the U.S. Supreme Court considered the Lloyd-LaFollette Act which, as the TCNA has done for teachers, conferred for the first time upon nonprobationary federal employees the right not to be discharged except for "cause" and, at the same time, prescribed the procedural means by which that right was to be protected.  The plurality of the Court concluded that the Act "did not create an expectancy of job retention in those employees requiring procedural protection under the Due Process Clause beyond that afforded here by the statute and related agency regulations." Id. at 164.

In reaching this conclusion, Justice Rehnquist wrote:

Here appellee did have a statutory expectancy that he not be removed other than for "such cause as will promote the efficiency of [the] service." But the very section of the statute which granted him that right, a right which had previously existed only by virtue of administrative regulation, expressly provided also for the procedure by which "cause" was to be determined, and expressly omitted the procedural guarantees which appellee insists are mandated by the Constitution.  Only by bifureating the very sentence of the Act of Congress which conferred upon appellee the right not to be removed save for cause could it be said that he had an expectancy of that substantive right without the procedural limitations which Congress attached to it.  In the area of federal regulation of government employees, where in the absence of statutory limitation the governmental employer has had virtually uncontrolled latitude in decisions as to hiring and firing, Cafeteria and Restaurant Workers v. McElroy, 367 U.S. 886, 896, 897, 81 S. Ct. 1743, 1719 1750, 6 L. Ed. 2d 1230 (1961), we do not believe that a statutory enactment such as the Lloyd-La Follette Act may be parsed as discretely as appellee urges.  Congress was obviously intent on according a measure of statutory job security to governmental employees which they had not previously enjoyed, but was likewise intent on excluding more elaborate procedural requirements which it felt would make the operation of the new scheme unnecessarily burdensome in practice.  Where the focus of legislation was thus strongly on the procedural mechanism for enforcing the substantive right which was simultaneously conferred, we decline to conclude that the substantive right may be viewed wholly apart from the procedure provided for its enforcement.  The employee's statutorily defined right is not a guarantee against removal without cause in the abstract, but such a guarantee as enforced by the procedures which Congress has designated for the determination of cause.

Id. at 151-52.

Justice Rehnquist further noted that where the grant of a substantive right is inextricably intertwined with the limitations on the procedures which are to be employed in determining that right, a litigant in the position of appellee must take the bitter with the sweet.

To conclude otherwise would require us to hold that although Congress chose to enact what was essentially a legislative compromise, and with unmistakable clarity granted governmental employees security against being dismissed without "cause," but refused to accord them a full adversary hearing for the determination of "cause," it was constitutionally disabled from making such a choice.  We would be holding that federal employees had been granted, as a result of the enactment of the Lloyd-La Follette Act, not merely that which Congress had given them in the first part of a sentence, but that which Congress had expressly withheld from them in the latter part of the same sentence.  Neither the language of the Due Process Clause of the Fifth Amendment nor our cases construing it require any such hobbling restrictions on legislative authority in this area.

Id. at 153-54.

It is clear that the least that must be provided to anyone who is entitled to due process is some kind of notice and some kind of hearing.  Goss, 419 U.S. at 579.  The legislature, in adopting the TCNA, has accorded the state's teachers as much.

It is also clear that the nonrenewal procedure provided for in the TCNA was essentially a legislative compromise.  It was intended to provide the teacher with the opportunity to be heard, but was not intended to burden the local school district with a requirement that it could only act after studying case law carefully and applying whatever process has been set forth as mandatory under the Due Process Clause in other contexts.  The legislature, in accordance with Goss, at 579, has balanced the competing interests involved and has determined what process is due a nonprobationary public school teacher in Texas employed pursuant to a term contract, prior to a final decision of the board of trustees not to renew the teacher's employment.

The legislature's determination concerning what process is due is set forth in the TCNA.  The Commissioner's decision concerning whether the teacher has received the process which is due must be determined from the language of the statute.  Where the language of the statute does not clearly set forth the legislature's intent on a particular matter, the Commissioner may look to case law as one source for guidance.

In the present case, Petitioner asserts that the Board of Trustees was not impartial, inasmuch as, at the time of the hearing, it had already made "an initial decision to terminate the teacher's employment."

Although the TCNA does not directly address the matter of the extent to which the board of trustees must be impartial, the legislative history provides some indication of that intent.  Senate Bill 341, in its original form, bears little resemblance to the ultimate product of the legislature - - i.e., the Term Contract Nonrenewal Act in its present form.  Senate Bill 341, as originally proposed, would have provided, in §13.258(b), the following:

If a teacher wishes to challenge the proposed action of the board, the teacher shall file with the board a written request for a hearing.  The request must be filed not later than the 10th day after the day on which the teacher received notice.  Not later than the fifth day after the day on which the board receives the request, the parties shall select a person to serve as a hearing officer and shall obtain a commitment from the person to serve.  If the parties are unable to agree on a hearing officer or to obtain a commitment within that time, either party may request the Central Education Agency to submit a list of hearing officers in accordance with Section 13.263 of this code.

Substitute S.B. 341 deleted all references to "hearing officers," and provided instead for a hearing before the board of trustees.  Senator Caperton, the bill's sponsor, in explaining the substitute bill to the Education Committee on April 29, 1981, stated the following about the proposed legislation:

A lot of people have raised the question - -" what do you mean you are going to have the school board sit as the judge and jury." What do you mean you are going to have the school board?" "You know the school board is going to side with the administrator every time." Well that is a question we confronted head-on, and quite frankly we would rather have someone who is totally objective, but I think that a school board, an elected member of that community, can sit - - The Supreme Court has said that the Supreme Court (school board?) can sit - - in the Hartenfield [Hortonville? (see discussion below)] case and pass judgment on these cases.  But certainly it is not requiring any kind of Draconian, far-reaching measure to impose on our administrators and our school teachers.  [Education Committee Transcript, 3-4].

It would be naive to think that a board of trustees which has taken the first step in the nonrenewal process - - whether on its own motion or at the instance of its administration - - will come to the teacher's hearing free of any predispositions.  The legislature, therefore, by providing for the board of trustees to sit as the "judge and jury," must have agreed with Senator Caperton that the board members can nevertheless render a fair decision.

It would also be naive to think that there will not be instances when a particular board member is unable to give the teacher's position his or her fair consideration.  However, it has been held in similar contexts that, in the absence of a claim of personal animosity, illegal prejudice, or a personal or financial stake in the outcome that would amount to a conflict of interest, school board members are entitled to a presumption of honesty and integrity.  Hortonville ISD No. 1 v. Hortonville Ed., 426 U.S. 482, 491-92 (1976); Welch v. Barham, 635 F.2d 1322, 1326 (8th Cir. 1980).  In addition, it has been held that under the circumstances present in this case - - i.e., where an initial decision is made prior to a hearing - - there exists "no colorable claim of a denial of due process." Harrah Independent Sch. Dist. v. Martin, 440 U.S. 194, 197-98 (1979).

Of course, the legislature could have determined that a different standard should be applied in teacher nonrenewal cases in Texas; the legislature could have, for example, determined that a teacher cannot receive the process he or she is due if one of the school board members has heard unfavorable comments about the teacher outside of the hearing.  However, because there is no indication that the legislature intended to grant teachers either more or less protection in this area than that set forth in the Hortonville, Harrah, and Welch contexts, the standard in those cases should be applied.

In the present case, Petitioner has pled no facts which would indicate that, under the applicable standard, any of the school board members were not qualified to participate in the hearing and to vote on Petitioner's nonrenewal.  Petitioner's first due process contention should, therefore, be denied.

Petitioner also contends that
[t]he Board of Trustees acted both as prosecutor and tribunal in violation of Petitioner's due process rights.  In fact, closing argument at the hearing `for the Board of Trustees,' Minutes of Special Meeting held March 30, 1982, was given by Board President Jose Emilio Barrera.

First, it should be noted that the legislature has provided, in §21.205(b) of the TCNA, that the nonrenewal hearing "shall be conducted in accordance with rules promulgated by the district." This language does not mean that the local board of trustees has unlimited discretion in adopting the rules which govern its procedure in nonrenewal hearings.  However, it does give the board of trustees considerable latitude in setting the "ground rules" for the hearing, so long as the teacher is provided with a fair and meaningful opportunity to present his or her evidence and argument in an attempt to persuade the board of trustees to renew his or her contract.

The preferred method of conducting the hearing is for the board members, setting aside all predispositions and preconceptions, to passively receive evidence and argument from an attorney or administrator who "prosecutes" the proposed nonrenewal and from the teacher or his or her representative, before retiring to consider whether the "prosecutor" has proven his case by a preponderance of the evidence.  Other methods of procedure may be adopted, however, which are consistent with the concept of providing the teacher with a fair and meaningful opportunity to be heard.  It would perhaps be an overgeneralization to state that one method of procedure which may not be adopted consists of having a board member act as "prosecutor"; at best, however, it is a procedure of questionable merit.  At the very least, any board member who serves as the advocate directly opposing the teacher's renewal must, by any concept of the term "fairness," be disqualified from voting on the nonrenewal.

In the present case, a review of the transcript reveals that the superintendent served as the "prosecutor" - - i.e., as the advocate directly opposing the teacher's renewal.  Certain members of the Board of Trustees questioned the witnesses.  In addition, the Board president engaged in frequent debate with Petitioner's representative (a Uniserv director of the Texas State Teachers Association).

A board member cannot be characterized as serving as "prosecutor" merely because he or she is concerned enough about the proceedings to ask questions which that board member considers important of the witness.  Nor can a board member normally be chastised for stating, after receiving all the evidence, his or her opinion concerning the teacher's nonrenewal and the reasons for that opinion.

On the other hand, a board member should not actively debate the teacher or the teacher's representative.  However, from a review of the record it appears that the blame for the "debate" between the Board president and Petitioner's representative is as much attributable to one side as the other.  Tr. pp. 42-44, 51, 53-5.  Since the Petitioner may not cultivate hostility and then capitalize on it, the interchange between the Board President and the teacher's representative can not serve as a ground for reversal in this case.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

(1) BISD's Board of Trustees did not violate the Term Contract Nonrenewal Act by nonrenewing Petitioner's contract without having received a recommendation for nonrenewal.

(2) The decision of BISD's Board of Trustees to nonrenew Petitioner's contract was not without substantial evidence, nor was it arbitrary or capricious.

(3) BISD's Board of Trustees did not violate Petitioner's due process rights.

(4) Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that the decision of Respondent to nonrenew Petitioner's contract of employment be AFFIRMED and Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  29th  day of  April  , 1983.

__________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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