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Statement of the Case

Jesse A. Smelley, Petitioner, brings this appeal pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984), from the decision of the Board of Trustees of the Higgins Independent School District, Respondent, to nonrenew his term contract for the 1986-87 school year.

A hearing on the matter was held before the Board of Trustees on February 24, 1986, at which neither party was represented by counsel.  On appeal, Petitioner is represented by L. DeWitt Hale, Attorney at Law, Austin, Texas.  Respondent is represented by Paul Lyle, Attorney at Law, Plainview, Texas.  Warren H. Fisher is the Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision.

On June 18, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED, and that Respondent be directed to offer Petitioner a contract for the 1986-87 school year in the same professional capacity as that in which he was employed for the 1985-86 school year.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed as a principal under a written term contract with Respondent for the 1985-86 school year.

2. Respondent's superintendent, L. H. Blocker, recommended to the Board that Petitioner's contract be renewed, but on February 3, 1986, the Board directed that Petitioner be given written notice of the proposed nonrenewal of his contract.  (Tr. 5).

3. By letter dated February 13, 1986, Petitioner was notified of his proposed nonrenewal and of the following reasons for its proposal:

I. Incompetence and inefficiency in performance of required or assigned duties:

(1) Lack of Communication Skills (Written)

a. Memos.

b. Written analysis of teachers' evaluation forms.

c. Grammatical Errors and Spelling errors are common in correspondence.

d. Non-professional correspondence (Cursive).

(2) Inability to comprehend purpose of Teacher Evaluation Instrument and to evaluate teachers thoroughly based on use of present evaluation instrument.

II. Failure to maintain effective working relationship and good rapport with colleagues.

(1) Lack of composure - outburst against individual teachers have deteriorated effective leadership.  Teachers have lost respect for Mr. Smelley as Instructional Leader.
(2) Preferential Treatment - There is bias in dealing with own children as opposed to other members of Student body as evidenced by arranging test schedules to benefit own children.  It has become a laughing matter within system because of obviousness.

(Tr. 5-9).

4. The Board of Trustees held a hearing concerning the proposed nonrenewal on February 24, 1986.

5. At the hearing, Mr. Blocker produced some examples of Petitioner's spelling and grammatical errors in his memos and in his written comments on teachers' evaluation sheets.  (Tr. 9-12).

6. Petitioner testified that these errors were largely due to haste, but that he was aware of his difficulty spelling and often used a dictionary.

7. Mr. Blocker testified that Petitioner sent out hand written notes up until February 3, 1986, but that after February 3 Petitioner's notes were typed.  (Tr. 12).

8. Mr. Blocker testified that Petitioner did not comprehend the purpose of teacher evaluation instruments and did not thoroughly evaluate teachers.  (Tr. 13).  Mr. Blocker produced the teacher evaluations done by Petitioner in the fall of 1985.  These evaluations showed that Petitioner gave all the teachers very high marks on the evaluations.  Mr. Blocker further testified as follows:

Based upon the evaluations that Mr. Smelley has made of our 19 professional personnel, it seems like our personnel need no improvement.  Because based upon our composite score, our overall composite average of 19 personnel, we have an overall average of 4.36 and you people are familiar with our scale - - 5 is clearly outstanding, 4 is exceeding expectations, 3 is satisfactory, 2 is below expectations and 1 unsatisfactory.

We have also been involved, as I said, in a curriculum workshop and everything, trying to improve our instruction, and based upon the information that we have received from our consultant, we have several people that are not working up to the status that we have, especially in reference to mastery of essential elements.  And it seems like these particular things are not taken into consideration in reference to the evaluation that was done, of course by Dirk Mattis, he's a consultant.

(Tr. 14-15).  Mr. Blocker also testified that Petitioner had noted on one teacher's evaluation that he could not recommend the teacher's renewal unless she improved in two particular areas.  This notation by Petitioner was inappropriate because these areas did not relate to classroom performance and so could not be used for nonrenewal.  (Tr. 15).

9. With regard to Petitioner's alleged lack of composure and loss of respect, Mr. Blocker testified as follows:

Now, in reference to (2), failure to maintain effective working relationship and good rapport with colleagues.  The main duty of a principal is instructional leadership.  Based upon the rapport and morale we have at this time, it is the feeling that Mr. Smelley has lost the ability to be an effective leader.  Lack of composure with his people, his personnel, his outburst - - although I must admit they have been quite a lot less than they have in the past, especially this year.  Based upon these and past incidents, that leadership and the incidents leading up to this hearing have completely diminished any ability to be an effective leader.

(Tr. 15-16).  Mr. Blocker admitted, however, that he had never discussed any outburst with Petitioner.  When asked what specific proof he had that Petitioner had lost the respect of the teachers, Mr. Blocker responded, "I have nothing documented." (Tr. 22).  No other evidence concerning lack of composure or loss of respect was adduced.

9. With regard to Petitioner's alleged preferential treatment of his own children, Mr. Blocker testified as follows:

On Item 2, preferential treatment, basing test schedules on the 8th grade thing, I submit to the Trustees and - - excuse me - - submit as evidence test schedules used first, second, mid-term and fourth sixth weeks, along with an 8th grade roster, which made up of 17 students, 4 students who were in special ed, so, therefore 13 qualified students.  I also submit as evidence, the class enrollment, noting that the 9th grade has 16 students in it as opposed to 18.  I also submit in looking at the class schedules and the 8th grade's assignments on their particular day were English and reading on the first six-weeks, science and history, third day - P.E., math and computer science.  Second one - computer science, English and reading, science and math, P.E., and history.  On the semester examinations, English, P.E., science and reading, computer, history and math.  And on the fourth six-weeks, science and reading, English and computer science, P.E. and history and math.  Based upon Mr. Smelley's contention that - - I stand corrected on this, that because he used the 8th grade, because of the fact that it was the largest class.  And this has been an obvious thing, well noted during the school year that it seemed like the 8th grade received preferential treatment because of this situation.

(Tr. 16-17).

10. On January 31, 1986, Mr. Blocker evaluated Petitioner.  Mr. Blocker gave Petitioner no mark lower than satisfactory.  Mr. Blocker rated Petitioner "4" (Above Average) in category No. 5 - - "Maintains accurate records and makes such reports as required by TEA or as requested by the superintendent or Board." Mr. Blocker rated Petitioner "3" (Satisfactory) in categories No. 11 - - "Evaluates the personnel under his or her supervision, and makes recommendations to the Superintendent or a designee" - - and No. 15 - - "Maintains adequate and accurate documentation upon which recommendation for termination or retention are based." Mr. Blocker rated Petitioner "4" in category No. 17 - - "Assumes responsibility for the planning, operation, supervision, and evaluation of the educational program of the school." Finally, at the end of the evaluation form, Mr. Blocker made the following note: "Need to improve in the area of evaluation skills.  This will come with more experience in new system." (Tr. 19-20; See also Local Record).

11. Mr. Blocker testified that Petitioner gave him a copy of the test schedule each six-weeks.  Mr. Blocker testified that he never objected to any of these schedules.  (Tr. 23).

12. At the hearing, Petitioner testified that he set the test schedules based on the number of students failing in each subject and attempted to set the schedule so that examinations in the hardest subjects would be evenly spread over the exam period.  (Tr. 23-29).

Discussion

The evidence against Petitioner is to the effect that (1) he made some spelling and grammatical errors in his correspondence; (2) he often sent hand-written, rather than typed, notes until told that this practice was unacceptable; and (3) he gave his teachers rather high marks on their evaluations and in one instance discussed possible nonrenewal for reasons not related to classroom performance.

The Term Contract Nonrenewal Act directs the Commissioner to review a school board's decision to nonrenew a teacher under the substantial evidence standard.  Tex. Educ. Code Ann. §21.207(a) (Vernon Supp. 1986).  Substantial evidence need not be much evidence, and, although "substantial" means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence.  Shelton v. Aquilla ISD, No. 133-R1-481, p. 14 (Comm'r Educ., June 1983).  Nevertheless, even under this standard the evidence presented to the local Board of Trustees was not sufficient to constitute "substantial evidence."

The school district's only witness was its superintendent, Mr. Blocker. He had recently evaluated Petitioner and had given him no mark lower than "satisfactory." Finding of Fact No. 10. Furthermore, Mr. Blocker had recommended to the Board of Trustees that Petitioner's contract be renewed.  Finding of Fact No. 2. Such a recommendation is not binding on the Board of Trustees, Salinas v. Ben Bolt-Palito Blanco ISD, Docket No. 202-R1a-882, p. 13 (Comm'r Educ., April 1983).  A board can reject a recommendation for nonrenewal from its superintendent and vote to nonrenew an employee, but it must have some evidence for the decision.

The few examples of spelling and grammatical errors fail to support nonrenewal.  See Finding of Fact No. 5. Texas teachers are expected to be able to write clearly and spell properly; however, a few examples of grammatical and spelling errors will not support nonrenewal when the teacher has not been given notice that his errors are unacceptable.  Problems of this nature require that the teacher be given an opportunity to correct the problem and the teacher can be nonrenewed only if he fails to make the correction.

Petitioner's use of hand-written, rather than typed, notes is perhaps too trivial a problem to justify nonrenewal.  That issue need not be reached, however, because the undisputed testimony of Mr. Blocker indicated that Petitioner was no longer sending out hand-written notes.  Finding of Fact No. 6. A problem of this nature certainly will not justify nonrenewal after it has been corrected.

Mr. Blocker's testimony that Petitioner gave all of his teachers high marks on their evaluations and that a consultant, who did not testify, might have given some teachers lower marks, is simply not substantial evidence showing that Petitioner failed to comprehend the purpose of evaluations.  A single erroneous comment on one evaluation, even when combined with the high marks, is also not substantial evidence.  See Finding of Fact No. 7.

There was simply no evidence to show that Petitioner lacked composure or had lost the respect of the teachers.  Finding of Fact No. 8.

Finally, Respondent apparently felt that the alleged preferential treatment was so obvious that merely setting forth the examination schedules, without further evidence or discussion, would prove this allegation.  The alleged preferential treatment is, however, not at all obvious from the record and is, therefore, not supported by substantial evidence.  Furthermore, Petitioner gave a reasonable explanation for the schedules and his explanation was not rebutted.  Finding of Fact No. 9.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Petitioner was entitled to the benefits of the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1986).

2. Substantial evidence was not received by the Board of Trustees of Higgins Independent School District to support the nonrenewal of Petitioner's contract as principal.

3. Petitioner's appeal should be GRANTED.

4. Respondent should be directed to offer Petitioner a contract for the 1986-87 school year in the same professional capacity as that in which he was employed for the 1985-86 school year.

R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby GRANTED.

IT IS FURTHER ORDERED that Respondent offer Petitioner a contract for the 1986-87 school year in the same professional capacity as that in which he was employed for the 1985-86 school year.

SIGNED AND ENTERED this  12th  day of  August  , 1986.

_____________________________

W. N. KIRBY
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