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ALVAH STEVENS
§


BEFORE THE
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§
STATE BOARD OF EDUCATION


§
RALLS INDEPENDENT
§
SCHOOL DISTRICT
§

THE STATE OF TEXAS

O R D E R

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  14th  day of JANUARY, 1984.

_______________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the  26th  day of  April  , 1982.

__________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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BE IT KNOWN that on this date came on to be heard Respondent's motion to dismiss Petitioner's appeal for untimely filing; and, after due consideration, it is accordingly

ORDERED that Respondent's motion be DENIED; and, it is

FURTHER ORDERED that Petitioner's appeal shall be considered at the regularly scheduled November meeting.

SIGNED AND ENTERED the  10th  day of SEPTEMBER, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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BE IT KNOWN that on this date came on to be heard the Petitioner's appeal in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that this appeal be, in all things, DENIED, and the order of the Commissioner of Education entered on the 4th day of April, 1983 is hereby AFFIRMED and the findings of fact and conclusions of law therein adopted.

SIGNED AND ENTERED the  12th  day of NOVEMBER, 1983.

__________________________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

__________________________________

WAYNE WINDLE, SECRETARY

STATE BOARD OF EDUCATION
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DECISION OF THE COMMISSIONER
Statement of the Case

Alvah Stevens, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act, Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1982), from the decision of the Ralls Independent School District (RISD), Respondent, to non-renew her teaching contract for the 1982-83 school year.  A hearing on the matter was held before the RISD Board of Trustees on April 8, 1982.  Petitioner is represented on appeal by Leonard J. Schwartz, Attorney at Law, Austin, Texas.  Respondent is represented on appeal by Paul Lyle, Attorney at Law, Plainview, Texas.

Mark W. Robinett is the hearing officer appointed by the State Commissioner of Education for the purpose of preparing the Proposal for Decision.

On March 7, 1983, the Hearing Officer entered a Proposal for Decision recommending that Petitioner's appeal be dismissed.  The record reflects that a copy of the Proposal for Decision was received by all parties.  Exceptions to the proposal were filed by Petitioner on March 16, 1983.  Respondent's Reply to Petitioner's Exceptions was filed on March 29, 1983.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Respondent notified Petitioner of the proposed nonrenewal of her contract by letter dated March 9, 1982 (Local Record §4).  The reasons for the proposed nonrenewal were set forth as follows:
(1) Numerous unacceptable of (sic) low ratings in the evaluations;
(2) Numerous repeated neglect of duties of the classroom.  More specifically the neglect of the duties that are outlined in the Ralls ISD school board policy manual.  The duties being

(a) To administer the classroom and its program.

(b) To direct and evaluate the learning experiences of the pupils.

(3) Neglect of Section IV, page 2 of the principal's bulletin entitled "Lesson Plans." This section states that a teacher is expected to keep daily lesson plans so that a substitute can operate effectively from the teacher's lesson plans.

2. At Petitioner's request, a hearing on her proposed nonrenewal was held on April 8, 1982 before the Board of Trustees of RISD.  After consideration of the evidence presented at the hearing, the Board of Trustees voted to nonrenew Petitioner's contract.

3. Board Policy 2.30 provides, in pertinent part, as follows (Local Record, §2):

Any one or more of the following reasons shall be sufficient for the nonrenewal of a teacher's contract:

(1) An unacceptable rating in any criteria listed in this policy.

*

*

*

(10) Repeated and continued neglect of duties.

*

*

*

(12) Insubordination, insubordination being a disobedience of express or implied directions of the board or other person in authority . . .

Among the criteria listed in the policy, in the section entitled "Written Evaluations of Teachers," are the following:

(e) PERSONAL APPEARANCE - The teacher demonstrates personal grooming and dress appropriate for professionals and consistent with activities planned for the students' educational appearances.

*

*

*

(1) EFFECTIVE PLANNING - Lesson plans are clear, sufficient and readily available. . . .

*

*

*

(q) ORGANIZATION OF THE CLASSROOM - Develops and maintains a classroom environment conducive to learning and utilizes acceptable standards of behavior.

4. At the hearing before the Board of Trustees, the following evidence was adduced:

A. Petitioner's fall evaluation for the 1981-82 school year contained "Improvement Needed" ratings in nine areas, including the following:

(1) "DAILY PREPARATION" - Plans ahead - prepared to meet any situation."

(2) "SKILLS AS AN INSTRUCTOR - Is able to convey information to and create a desire to learn on the part of the students."

(3) "ABILITY TO CONTROL CLASS - Shows ability to control class through use of positive control techniques.

B. Petitioner's spring evaluation for the 1981-82 school year contained "unacceptable" ratings in the areas of Daily Preparation, Skill as an Instructor, Ability to Control Class and Personal Appearance.

C. Cecil Davis, Petitioner's principal, testified as follows concerning Petitioner's administration of the classroom and its program:

(1) On September 2, 1981, he informed Petitioner that he had observed her class three times and had never seen her teaching the students; rather, the aide was doing the teaching.  (Tr. 5).

(2) During his visits to Petitioner's classroom in connection with the fall evaluation, Petitioner's students did not mind Petitioner, wandered away from their activities, and did not stay at their tables and work.  (Tr. 6).

(3) On January 18, 1982, he visited Petitioner's class.  The aide was sitting at one table working with one group of children, and the other group was "running wild." Petitioner was seated at her desk, looking down, and was not aware that Principal Davis was in the room for three or four minutes.  (Tr. 7).

(4) On February 8, 1982, he walked by Petitioner's classroom, and "the children were running everywhere." (Tr. 7).

D. Copies of Petitioner's lesson plans were introduced into evidence.  (Exs. 10-12).

E. Principal Davis testified that Petitioner's lesson plans were not as legible or as detailed as they should have been.  (Tr. 6, 7, 8, 9).

Discussion

Petitioner contends that her nonrenewal was invalid because (1) none of the reasons given her for her nonrenewal were reasons set out in any Board policy; (2) the decision to nonrenew was arbitrary, capricious, and not supported by substantial evidence; and (3) the reasons given for nonrenewing her contract were a pretext for age discrimination.

1. Reasons for nonrenewal
A. Low ratings in the evaluations.

Policy 2.30, in its section concerning reasons for nonrenewal, includes, as reason number one, "[a]n unacceptable rating in any criteria listed in this policy." The policy includes criteria concerning personal appearance, effective planning, and organization of the classroom.  Three of the areas in which Petitioner received "unacceptable" ratings in her spring evaluation concerned personal appearance, daily preparation, and ability to control class.

By directing Petitioner's attention to her evaluation, the district placed her on sufficient notice that she should come to the hearing prepared to address the issues of personal appearance, preparation, and class control.  In addition, she was on notice by the policy itself that unsatisfactory ratings in these areas could be used as grounds for nonrenewal.

The evaluation also placed Petitioner on notice that she should be prepared to address the issue concerning her skill as an instructor.  Policy 2.30 does not specifically state that an unacceptable rating in this area can constitute a reason for nonrenewal.  However, a board of trustees need not go through the formality of adopting a policy concerning a reason for nonrenewal, such as lack of sufficient competence, which is inherent in the employment relationship.  Salzman v. Southwest ISD, Docket No. 186-R1-782, pp. 14-16 (Decision of the Commissioner 1982).

The first reason stated for the proposed nonrenewal, therefore, was sufficiently related to the district's policy and to the heart of the employment relationship to be valid.

B. Numerous repeated neglect of duties in the classroom.

Policy 2.30, in its section concerning reasons for nonrenewal, specifically sets forth, as reason number ten, "[r]epeated and continued neglect of duties."

C. Failure to keep adequate lesson plans.

In the notice, Petitioner is referred to "Section IV, page 2 of the principal's bulletin entitled `Lesson Plans,'" which "states that a teacher is expected to keep daily lesson plans so that a substitute can operate effectively from the teacher's lesson plans." Policy 2.30, in its section concerning reason for nonrenewal, sets forth, as reason number twelve, insubordination, which is defined, in pertinent part, as "a disobedience of express or implied directions of the board or other person in authority." Failure to keep adequate lesson plans as directed, therefore, is sufficiently related to the policy to serve as a valid reason.

2. Substantial evidence
The evaluation in which Petitioner received "unacceptable" ratings in the areas of personal appearance, daily preparation, skill as an instructor, and ability to control class, was introduced into evidence.  The person who made the evaluation was a witness at the hearing and was subject to cross-examination by Petitioner.  During cross-examination, the basis for the "unacceptable" ratings was not challenged.  In addition, although Petitioner testified, she failed to raise any issue through her testimony as to the validity of the "unacceptable" ratings.  Under these circumstances, the unchallenged evaluation constitutes sufficient evidence by itself of the noted deficiencies to withstand a substantial evidence review.

In addition, the copies of Petitioner's lesson plans which were introduced into evidence, although not completely illegible, are difficult to read and contain information which can at best be characterized as sketchy.  Although the information might have been sufficient for Petitioner's own purposes, the Board of Trustees could reasonably have concluded that a substitute teacher could not have operated effectively from Petitioner's lesson plans and that Petitioner had, therefore, disobeyed her principal's express directive.

Because of the above conclusions, it need not be considered whether Petitioner repeatedly neglected her duties in the classroom.

As for Petitioner's claim that the Board of Trustees' decision was arbitrary, and capricious, a decision will not ordinarily be considered to be arbitrary or capricious if it is supported by substantial evidence.  See Gerst v. Nixon, 411 S.W.2d 350, 354 (Tex. 1966).  Although a decision supported by substantial evidence might, under certain circumstances, be held to be arbitrary or capricious, no facts have been alleged before the Commissioner which would indicate that such circumstances are present in this case.

3. Age Discrimination.

By letter dated September 1, 1983, a letter signed by the hearing officer was sent to both parties, which reads, in pertinent part, as follows:

In the present case, a prima facie case of age discrimination has been alleged.  The facts alleged, however, will not support a [finding] of age discrimination in the face of a finding that the Board of Trustees' decision was supported by substantial evidence.  A hearing, therefore, will not be scheduled in the absence of a motion which alleges facts which would support a finding that the reasons given by the Respondent were a pretext for age discrimination.

No motion was filed by Petitioner alleging such facts.  Petitioner's claim based on age discrimination, therefore, should be dismissed because, in the absence of such facts, Petitioner cannot carry her ultimate burden of persuading the Commissioner that she has been the victim of intentional discrimination.  See Texas Dept. of Community Affairs v. Burdine, 101 S.Ct. 1089, 1093-96 (1981).

Exceptions to the Proposal

Petitioner filed the following exceptions to the Proposal for Decision issued by the Hearing Officer:

1. Based upon the record as a whole, the Petitioner excepts to each and every finding of fact and conclusion of law reached by the hearing officer.

2. Petitioner excepts to the failure of the hearing officer to provide a hearing to determine if the decision was (i) arbitrary, capricious or unlawful, (ii) without substantial evidence or (iii) based upon age discrimination.

3. In addition, Petitioner specifically excepts to paragraphs 1-4 under the Findings of Fact, paragraphs 1-3 of the Discussion, paragraphs 1-4 of the Conclusions of Law and the Recommendation.

WHEREFORE, Petitioner respectfully asks the Commissioner to order a hearing to be held and that after such hearing, the hearing officer issue a new Proposal for Decision based upon legal evidence contained in a record made pursuant to law.

The purpose of providing parties with the opportunity to file exceptions to a Proposal for Decision is to ensure that the Decision issued by the Commissioner of Education is rendered only after all relevant considerations have been taken into account.  If the hearing officer has misread the evidence or has misapplied the law, the prospective losing party has the opportunity to prevail before the Commissioner by stating (1) what error or errors the hearing officer has made; (2) what the proper holding would be; (3) why the hearing officer's proposed holding is incorrect and should not be adopted; and (4) why the complaining party's position is correct and should be incorporated into the Commissioner's Decision.

It is especially important that exceptions which set forth the above information be filed in cases in which the parties are represented by legal counsel.  The attorneys have an obligation to the Commissioner and to their clients to present to the Commissioner any argument which they might later present to the State Board of Education or to a court of law in support of any challenge to the Commissioner's decision: the Commissioner is entitled to a fair opportunity to render the correct decision, and the parties are entitled to have their case resolved correctly at the earliest possible stage of the appeals process.  These goals cannot be accomplished if the parties are allowed to argue at a later date that the Commissioner's decision should be reversed for reasons the Commissioner was not asked to consider.

For these reasons, if the prospective losing party does not explain why the hearing officer's findings of fact or conclusions of law are in error, the inference that should be drawn is that the hearing officer's rationale is sound and that there is no legal basis for altering the Proposal for Decision.  Normally, therefore, the Commissioner should adopt the hearing officer's proposal in the absence of specific exceptions which clearly set forth the rationale for holding contrary to the Proposal for Decision and in favor of the complaining party.

In the present case, Petitioner's exceptions indicate only that Petitioner is displeased with the prospect of losing her appeal.  This information is not particularly helpful to the Commissioner, inasmuch as it provides no reasonable basis for making any finding of fact or conclusion of law other than those proposed by the hearing officer.  Because the Commissioner has been presented with no reason to believe that the hearing officer has misread the facts or misapplied the law, it is concluded that Petitioner's exceptions have no merit and that the hearing officer has correctly set forth the relevant facts and the applicable law.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The reasons stated in the notice to Petitioner of her proposed nonrenewal are valid.

2. The decision of the Board of Trustees to nonrenew Petitioner's employment was supported by substantial evidence and was not arbitrary or capricious.

3. Petitioner has not alleged sufficient facts to support a finding that her nonrenewal was the result of age discrimination, and this claim should be dismissed.

4. Petitioner's appeal should be, in all things, DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, in all things, DENIED.

SIGNED AND ENTERED this  4th  day of  April  , 1983.

__________________________________

RAYMON L. BYNUM

COMMISSIONER OF EDUCATION
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