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THE STATE OF TEXAS

ORDER OF DISMISSAL
COMES NOW the undersigned designee of the State Commissioner of Education and issues this order dismissing the above-styled and numbered matter; and, for just cause would show that all matters in dispute between the parties have been resolved as evidenced by the April 16, 1993 Minutes of the State Board of Education, which minutes are incorporated herein by reference.  Accordingly, after due consideration to the foregoing, it is hereby

ORDERED that Petitioner's appeal be DISMISSED.

SIGNED AND ISSUED this 23rd day of August, 1993.

_______________________

JOAN HOWARD ALLEN

DEPUTY CHIEF COUNSEL

M E M O R A N D U M
TO:
Annette Hewgley



FROM:
Pat Stubbs



DATE:
June 15, 1993



SUBJECT:
Show-Cause Hearing

Attached are the item and minutes of the April 16, 1993, meeting of the State Board of Education/Ad Hoc Committee on Textbooks providing information concerning action taken as a result of the following show-cause hearing:

Macmillan/McGraw-Hill Publishing, School Division

Docket Number 209-R8-393

March 29, 1993

If you have questions or desire additional information, please contact me at 3-9322.

Attachments

Minutes

State Board of Education

April 16, 1993

8.  Discussion of Pending Litigation

(Board agenda page I-11)

NOTE: This item was discussed as the last item on the board's agenda.  The State Board of Education met in Room 1-103 to discuss this item.

At 4:25 p.m., the State Board of Education went into executive session to discuss pending litigation, in accordance with Article 6252-17, §2(e), V.T.C.S.

Following the executive session, the board meeting was reconvened in open session before adjournment at 4:45 p.m.

AD HOC COMMITTEE ON TEXTBOOKS

9.  Violation of Rule Related to Provision of Ancillary Materials to School Districts

(Board agenda page AD HOC-1)

State Board of Education rule 19 TAC §67.102(b) specifies that publishers are prohibited from providing any school district with more than one sample set of ancillary materials submitted to accompany adopted textbooks.  This item recommended that a penalty be imposed for a reported violation of this rule.  Authority for this action is the Texas Education Code, §12.16.

Dr.  Crawford explained that there were several issues discussed in committee which involved the agreement that there was a violation of the sampling rule.  She noted that the sampling rule says that each district may receive one set of ancillary materials and each teacher may receive the textbooks being adopted.  She said that there was discussion that the publisher has an explanation and that there were letters distributed to the board members about that explanation.  Dr.  Crawford stated that the agency and Dr.  Anderson had a show-cause hearing and they looked at the sequence of events as well.  She said that Addison-Wesley talked about the clerical error involved in the violation, but that the agency considered it a corporate decision made deliberately to violate the rule.

Dr.  Crawford said that the discussion in committee focused on what was the textbook recommended by the textbook committee and adopted by the board.  She said that the "core" adopted by the textbook committee and the board was a teacher's edition, a pupil's edition, and a laboratory manual.  She explained that part of the problem was that in order for that textbook to meet the essential elements, it had to have the laboratory manual included.  Dr.  Crawford said that manual was originally submitted as an ancillary, but it moved into being part of the textbook package before the textbook committee because it had to have the manual to meet all of the essential elements, even though it was originally filed as an ancillary and became part of the textbook during the textbook process.  She indicated that part of the difficulty is that the proclamation precluded more than a teacher's edition and a student's edition in one binding; nevertheless, it was recommended to the board as a package and the board accepted that.  Dr.  Crawford said that the publisher had explained that when they filed the ancillaries, these two manuals were filed at that time; later, additional ancillary material was filed and the manual should have been removed from the ancillaries at that time.  She explained that the way that ancillaries are determined by the agency is from a list entitled "An Intent to Bid" and by a box that sits in a room at the agency in which the ancillary materials are placed.  She said that the publishers statement is that rather than mailing the whole box of new ancillaries during the summer, the secretary mailed a box from which the two manuals had not been removed.  She said that in addition there was correspondence talking about the lab manual being a part of the teacher edition, or a part of the adoption itself.  She noted that the board does not adopt ancillaries; the board only adopts textbooks.  She said that the report of the committee was that the rule had been violated and the fine set for that violation, on a 3 to 2 vote within the committee, was a $10,000 fine and that the manuals become a part of the teacher's edition and are provided at all times during the six-year adoption cycle that the teacher's edition is provided to the teachers.  She clarified that the findings of the committee were that there had been a violation and that there should be a $10,000 penalty for that violation.

MOTION: It was moved by Mr.  Davis and seconded by Mr.  Hudson to adopt the committee recommendation that the State Board of Education require Addison-Wesley Publishing Company to provide both manuals at no charge for the first year of the adoption cycle to each teacher using the Addison-Wesley chemistry textbook, to impose a penalty in the amount of $10,000, and to require Addison-Wesley to provide an appropriate number of textbooks at no charge to the state to cover the $10,000 penalty.

Mrs.  Patrick stated that, in the minutes, Dr.  Lindsey, associate commissioner for school support services, had responded that the textbook committee was concerned that the student's edition did not meet the essential elements and that the proclamation had called for all of the essential elements in a single bound textbook.  She asked how the book had been considered for adoption if, indeed, it did not meet the proclamation standards, nor the essential elements, without the extra manual.  Mr.  Davis responded that the testimony was that Addison-Wesley had written a letter on July 26, 1991, to Dr.  Lindsey asking if a practice which had been instituted several years before that could be continued in that adoption; that is to have the hard bound textbook supplemented by a manual which provided the lab portion of the chemistry essential elements.  He stated that the answer to Addison-Wesley had been that it could be done that way.  He said that when they came before the textbook committee, the issue was did the textbook and the manual provide all of the essential elements in the proclamation; they were told by staff that the textbook with the manual would comply with the essential elements.  Mr.  Davis stated that under those conditions, the textbook committee had voted for it, the commissioner recommended it to the board, and the board approved that book in that format.  He said that, in effect, the manual was part of the textbook.  He said that was why it received a different treatment by the committee than it might otherwise have received.  He reiterated that what the teacher had been provided for review was the book plus the manual which had been approved by the textbook committee and the board.

Mrs.  Patrick stated that the question is whether the lab has to be in the text or can be provided in a separate lab manual which is provided free as part of the teacher's edition.  She said that would suggest to her ancillary materials which are provided free along with the other publishers' editions as well.  She said that it was her understanding that the other publishers provide separate lab manuals free as part of the teacher's edition.  Dr.  Crawford stated that the answer to that would be where the emphasis is placed on the word "free" as part of the teacher's edition.  She said that the way the committee had interpreted it was that the lab manual was, in fact, a part of the teacher's edition.  She clarified that once it is a part of the teacher's edition, it was eligible to be sampled in the materials sent to each of the teachers.  Mrs.  Patrick clarified her intent of trying to determine if this lab manual is somehow significantly different from other publishers' lab manuals.

Dr.  Meno stated that he was concerned about the information that had come out of the discussions.  He noted that the agency had interpreted the information in a different way and that he would like to have the opportunity to review this information again.

Mrs.  Patrick stated that the violation as stated would be very serious and that she would like for the commissioner to have time to investigate it further before the board takes final action.  Mrs.  Johnson said that she concurred with Mrs.  Patrick.  Mrs.  Berlanga said that she was concerned because in part of the testimony before the ad hoc committee, the publisher said that it went with the student text because that was how it had been approved, and then after additional questions, they responded that it was part of the teacher's edition.  Dr.  Crawford said that part of the review would have to be whether it is part of the student text or whether it is part of the teacher edition and where it fits in.

Dr.  Crawford noted that the commissioner's request was to withdraw this item at this time.

MOTION: It was moved by Mr.  Davis, seconded by Mr.  Nuñez, and carried unanimously to table this matter until the next meeting of the State Board of Education.

Dr.  Crawford stated that the Macmillan/McGraw-Hill violation was also a violation of the ancillary sampling.  She stated that the finding of the agency in a show-cause hearing was that this was a violation of the rule.  She said that it was a very limited violation involving one salesperson and that has been dealt with by the company.  She said that the recommendation of the committee was for a $1,000 fine.

MOTION: It was moved by Mrs.  Miller, seconded by Mr.  Hudson, and carried unanimously to impose a penalty of $1,000 for the reported violation by Macmillan/McGraw-Hill School Division and require the company to provide an appropriate number of textbooks at no cost to the state to cover the $1,000 penalty.

Violation of Rule Related to Provision of Ancillary Materials to

School Districts

April 16, 1993

AD HOC COMMITTEE ON TEXTBOOKS: ACTION

SUMMARY: State Board of Education rule 19 TAC §67.102(b) specifies that publishers are prohibited from providing any school district with more than one sample set of ancillary materials submitted to accompany adopted textbooks.  This item recommends that penalties be imposed for reported violations of this rule by two publishing companies.

STATUTORY AUTHORIZATION: Texas Education Code, §12.16.

PREVIOUS BOARD ACTIONS: Although the board has imposed a range of penalties on publishing companies for various violations, this specific violation has not been considered previously by the board.

BACKGROUND INFORMATION AND SIGNIFICANT ISSUES: State Board of Education rule 19 TAC §67.102(b) states that publishers are prohibited from providing any school district with more than one set of ancillary materials submitted in accordance with §67.13(b) of this title (relating to Materials Available for Use with Textbooks).

ADDISON-WESLEY PUBLISHING COMPANY

A letter dated February 3, 1993 was received in the Textbook Administration Division from the chairman of a high school science department.  Because the science teachers at the school who were considering adoption of chemistry textbooks received laboratory manuals from Addison-Wesley Publishing Company and not from other publishers presenting chemistry textbooks for adoption, the other publishers were called and asked about the possibility of receiving their manuals.  The publishers informed the school that it was a violation of State Board of Education rule to provide more than one set of free ancillary materials to each school district.  The Statement of Intent to Bid submitted by Addison-Wesley Publishing Company listed the laboratory manuals that were being distributed to teachers considering the Addison-Wesley chemistry textbook as ancillaries.  Such ancillaries must be limited to one set per school district.

An official letter of complaint regarding Addison-Wesley's sampling of the laboratory manuals was submitted subsequently to the Division of Textbook Administration by Glencoe Publishing Company.  As a result of the correspondence from Glencoe, Addison-Wesley was contacted and a show-cause hearing was held on March 17, 1993.

Findings of the Show-Cause Hearing for Addison Wesley Publishing Company:

1. State Board of Education rule 19 TAC §67.102(b) states that only one set of ancillaries can be provided to each school district.

2. The two laboratory manuals in question were listed as ancillaries on the Statement of Intent to Bid filed with the Texas Education Agency.

3. Multiple copies of the laboratory manuals were provided to school districts throughout the state that were considering adoption of the Addison-Wesley chemistry textbook.

4. Addison-Wesley's representatives advised districts that each teacher would be provided with the two laboratory manuals which could be reproduced for students as appropriate.

5. The two laboratory manuals listed as ancillaries were sampled to teachers.

The findings of the show-cause hearing indicate that Addison-Wesley Publishing Company is in violation of State Board of Education rule 19 TAC §67.102(b).  Under the provisions of 19 TAC §67.85, the board may take such action as it deems appropriate concerning official complaints, discovered violation of the statutes, rules, or procedural irregularities, including removing publishers from the process, requiring publishers to reduce prices, or imposing any penalty deemed appropriate for the specific violation.  The following options for penalty are presented for the board's consideration.

Option 1:
Addison-Wesley provides both manuals at no charge for the first


year of the adoption cycle to each teacher using the Addison-Wesley


chemistry textbook.  The catalog price of the manuals is


$9.69 each.




Penalty: Approximately $9,612.48




Calculations based on Fall 1992 PEIMS data and 30% expected market


share by Addison-Wesley; 1,651 teachers of Chemistry I x 30%


market share = 496 teachers x 2 manuals x $9.69 = $9,612.48.



Option 2:
Addison-Wesley provides classroom sets of up to 25 copies of each


manual at no charge for the first year of the adoption cycle to


each chemistry teacher using the Addison-Wesley chemistry


textbook.




Penalty: Approximately $240,312.00




Calculations based on Fall 1992 PEIMS data, 30% expected market


share by Addison-Wesley, and average class size of 25; 496


teachers x 2 manuals x 25 copies x $9.69 = $240,312.00.



Option 3:
Addison-Wesley provides both manuals at no charge for the first


year of the adoption cycle to each student using the Addison-Wesley


Chemistry I textbook.  Manuals are valued at $9.69 each.




Penalty: Approximately $515,666.92




Calculations based on total number of Chemistry I students with a


30% expected market share by Addison-Wesley; 88,694 Chemistry I


students x 30% = 26,608 students x 2 manuals x $9.69 =


$515,666.92.



Option 4:
Addison-Wesley is fined a percentage of sales for their Chemistry


I textbook.  Expected sales: 26,608 students x $38.25 per


textbook = $1,017,756.

 5% penalty =  $50,887.80

10% penalty = $101,775.60

15% penalty = $152,663.40

20% penalty = $203,551.20

25% penalty = $254,439.00

Penalties levied on Addison-Wesley will be paid through credits against the purchase of Addison-Wesley Chemistry I textbooks.

Option 5:
The Addison-Wesley Chemistry I textbook is withdrawn from the list


of state-adopted Chemistry I textbooks.

The reported rule violation by Addison-Wesley is significant.  The ancillary items in question were intentionally distributed to teachers as a result of a corporate determination and may have influenced adoption decisions at the local level.  Therefore, I am recommending a substantial penalty (Option 2) be imposed for Addison-Wesley's violation of §67.102(b).

MACMILLAN/MCGRAW-HILL SCHOOL DIVISION

A letter dated March 1, 1993 was received in the Division of Textbook Administration from the superintendent of a school district.  It was reported that, in addition to the single set of sample ancillary materials specified in rule, an employee of Macmillan/McGraw-Hill School Division had provided eight additional ancillary items to teachers on two campuses of the school district.  As a result of the correspondence from the school district, a show-cause hearing was held on March 29, 1993.

Findings of the Show-Cause Hearing for Macmillan/McGraw-Hill School Division:

1. State Board of Education rule 19 TAC §67.102(b) states that only one set of ancillary materials shall be provided to each school district.

2. Eight items listed as ancillary materials on the Statement of Intent to Bid filed by Macmillan/McGraw-Hill School Division were provided to two teachers in the school district.

3. No other school districts have reported violations of §67.102(b) by Macmillan/McGraw-Hill School Division.

Company officials indicated that the employee in question acted independently in providing extra samples of ancillary materials to teachers.  Macmillan/McGraw-Hill School Division did not instruct the employee in question to distribute ancillary items and in no way sanctioned this action.  The status of the employee with the company has been changed.  The company has agreed to provide additional training to sales staff and managers regarding distribution of ancillary materials and will notify employees regarding potential consequences of such rule violations.

The findings of the show-cause hearing indicate that the reported violation of 19 TAC §67.102(b) by Macmillan/McGraw-Hill School Division was an isolated incident limited to one school district.  The school district did not adopt the textbooks which the ancillary materials are to accompany.  Officials of Macmillan/McGraw-Hill have communicated their understanding of the gravity of the situation to the agency and to the employee in question.  Therefore, since no pattern of deliberate violation of §67.102(b) appears, I am recommending that the State Board of Education impose a $1,000 penalty for the reported violation by Macmillan/McGraw-Hill School Division.

FISCAL IMPLICATIONS: The fiscal implications would depend on the decision of the board and the penalty levied against the publishers.

PUBLIC COMMENT RECEIVED: At the time this item was prepared, no public comment had been received.

ALTERNATIVES: None.

OTHER COMMENTS: None.

COMMISSIONER'S RECOMMENDATION: I recommend that the State Board of Education:

1. Require that Addison-Wesley Publishing Company provide classroom sets of up to 25 copies of each manual at no charge for the first year of the adoption cycle to each chemistry teacher using the Addison-Wesley chemistry textbook at a cost of approximately $240,312; and

2. Impose a penalty of $1,000 for the reported violation by Macmillan/McGraw-Hill School Division and require the company to provide an appropriate number of textbooks at no cost to the state to cover said penalty.

Respectfully submitted,

_____________________

Lionel R.  Meno

Commissioner of Education

Staff persons responsible:

Thomas E.  Anderson, Jr., Executive Deputy Commissioner for School Support  Services

Paul W.  Lindsey, Associate Commissioner for School Support

Ira Nell Turman, Senior Director for Textbook Administration
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