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Statement of the Case
Petitioner Klifton Ray B.  appeals the decision of the Breckenridge Independent School District to deny his challenge to a failing grade assessed in his English IV class.

A hearing was held on April 28, 1993 before Thomas E.  Anderson, Jr., Executive Deputy Commissioner for School Support Services, the designee of the State Commissioner of Education.  Petitioner is represented by William C.  Bednar, Jr., Attorney at Law, Austin, Texas.  Respondent is represented by John Cook, Attorney at Law, Breckenridge, Texas.

The parties jointly stipulated to Findings of Fact Nos.  1 through 20.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Designee of the State Commissioner of Education, I make the following Findings of Fact:

1.  Klifton Ray B.  is 17 years of age and is a student enrolled in the Breckenridge Independent School District.  His parents are Lila T.  and James Rex B.

2.  Klifton Ray B.  is a senior, in the 12th grade.

3.  Klifton Ray B.  is a student in Breckenridge Independent School District's Weldon Edwards' senior English class (English IV).  Weldon Edwards is the teacher for this class.

4.  For the six weeks applicable to this dispute, Klifton Ray B.  had the following scores on classwork or exams which consisted of 75% of his fifth six weeks grade in Weldon Edwards' English IV class:

Poetry Test
 81

Poetry Test
 81

Research Paper
 82

Research Paper
 82

Research Paper
 82

Research Paper
 82

Vocabulary Test
 77

Sentence Test
 80


647

          647 % 8 = 80.875 average

5.  A book report exam in Weldon Edwards' English class counts for the remaining 25% of the six weeks grade.  Klifton Ray B.  took the exam and scored a 58 on the exam.

6.  Weldon Edwards announced at the beginning of the school year prior to the examination that it was his grading practice that a student scoring less than 60 on the exam will receive no credit or a zero grade the for the exam.  This grading process was approved by the district's administration.  (Test.  Edwards).

7.  Klifton Ray B.  has admitted that he did not read the entire book prior to the exam but only about 75% of the book, but this was not the reason for the zero grade.  The zero grade was because of Weldon Edwards' practice in regard to book report exam scores less than 60.

8.  If a zero grade is given for the exam, Klifton Ray B.  will have an average or a grade of 60.75 for the six weeks period in question, which is a failing grade.

9.  If a 58 grade is given for the exam, Klifton Ray B.  will have an average or a grade of 75.25 for the six weeks period in question which is a passing grade.

10.  Weldon Edwards actually awarded Klifton Ray B.  a grade of 69 in the English class for the six weeks period in question, which is a failing grade.

11.  A failing grade disqualifies Klifton Ray B.  from being eligible to compete in UIL Track and but for the failing grade given to him in Weldon Edwards' English class he is otherwise eligible to compete in track.

12.  On April 13, 1993, this matter was appealed to the Breckenridge Independent School District Board of Trustees and the board voted to uphold Weldon Edwards' grade given to Klifton Ray B.  and that Klifton Ray B.  was not entitled to a score of 58 on the exam but a score of zero.

13.  The Board of Trustees upheld the identical grading practice in Weldon Edwards' English class regarding another student on January 15, 1991.

14.  On April 15, 1993, suit was filed in the 90th Judicial District Court in Stephens County, Texas in Cause No.  25,378 against Breckenridge Independent School District, the School Board, the Breckenridge Independent School District Superintendent, the Breckenridge Independent School District High School Principal and Weldon Edwards.

15.  A Temporary Restraining Order was issued and under this injunctive order Klifton Ray B.  participated in the District Track Meet in Graham, Texas on April 16, 1993, winning first place in two hurdle events qualifying him to participate in the Regional Track Meet scheduled for April 30, 1993, if he is entitled to a passing grade in Weldon Edwards' English class.

16.  If Klifton Ray B.  is disqualified from UIL competition and the Regional Track Meet then the third place runners in the District Track Meet will be entitled to participate in the regional meet.

17.  Other students in Weldon Edwards' class also received a zero or no credit grade on the book report exam.

18.  The sole issue to be determined is whether the award of this grade is proper.

19.  Klifton Ray B.  has not been a discipline or other problem student at Breckenridge Independent School District and the competency of Weldon Edwards as a teacher is not an issue, just his award of the grade.

20.  All prerequisites necessary to properly perfect this appeal from the Breckenridge Independent School District decision have occurred and the Commissioner is authorized to render a decision in this case.

21.  Respondent's policy EIA (Local) provides in relevant parts:

Assignments, tests, projects, classroom activities, and other instructional activities shall be designed so that the student's performance indicates the level mastery of the designated District objectives.  The student's mastery level shall be a major factor in determining the grade for a subject or course.

(...)

The Superintendent or designee shall ensure that each campus or instructional level develops guidelines for teachers to follow in arriving at six-week and semester grades for students.  These guidelines shall ensure that a sufficient number of grades are taken to support the average grade assigned.  Guidelines for grading shall be clearly communicated to students and parents.  Teachers shall not use grades for disciplinary purposes other than as permitted by District policy regarding suspensions and unexcused absences.

(Jt.  Stip., Ex.  A).

22.  Respondent's policy EIAB provides in relevant part:

The District may report six-weeks grades to parents as numerical scores or may convert them to letter grades.  If the District reports letter grades to parents, it may use pluses and minuses with the letter grades and shall use the following conversion table:

90  -  100 =    A

80  -    89 =    B

75  -    79 =    C

70  -    74 =    D

69 or below = Failing

(Jt.  Stip., Ex.  A).

23.  Respondent's student handbook, approved by the board of trustees, provides in relevant part:

Every grade given to students will be the result of honest, careful evaluation of all phases of the student's work and conduct...A failing grade is any grade lower than 70.

(...)

The following six weeks' grading policy will be followed at Breckenridge High School:

25% - Chapter, Unit and/or Weekly Tests

25% - Daily Work/Daily Participation

25% - Special Projects, Term Papers, Essays,

          Book Reports, etc.

25% - Six Weeks Test (Teachers may choose to

          use an equivalent evaluation of the six

          weeks' work, book reports, or anything

          else approved by the principal in lieu

          of a six-weeks' test)

(Jt.  Stip., Ex.  A; Test.  McMillan).

24.  Tex.  Educ.  Code §21.721 sets forth the grade requirement for advancement or course credit.  This provision is not directly applicable to the facts presented as the credit in question is that of a six weeks' grade, not the entire course.  There is no evidence of any other statutory provision dealing with the assessment of six weeks' grades.  (Test.  Sellers).

25.  19 T.A.C.  §75.191(a) provides in relevant part:

School districts shall determine student academic achievement using a numerical score on a scale of 0 to 100...

26.  19 T.A.C.  §75.191(b) provides in relevant part:

School districts may report grades to parents as numerical scores or may convert to letter grades.  If districts choose to report letter grades, the following conversion table shall be used beginning no later than September 1, 1985:

(1) 90 - 100 = A

(2) 80 -   89 = B

(3) 75 -   79 = C

(4) 70 -   74 = D; and

(5) 69 -  below = actual number grade earned.  A school district may, at  its discretion, record a 50 for any numerical grade earned that is lower than a 50.

27.  19 T.A.C.  §75.170(a) provides in relevant part:

Each school district board of trustees shall establish policies on grading...based upon mastery of prerequisite essential elements as required by §75.193(a) of this title (relating to Grade Level Advancement and Course Credit).  Each board of trustees shall be charged with the responsibility of providing a policy ensuring mastery of the essential elements of each subject or course of study.

28.  19 T.  A.C.  §75.170(b) provides in relevant part:

Policies regarding grading shall ensure that the student grades shall be based upon academic achievement and shall reflect the requirements as provided in §75.191 of this title (relating to Grading and Reporting Requirements), §75.193 of this title (relating to Grade Level Advancement and Course Credit).  These policies shall establish the relationship between grades and mastery of district objectives which have been related to essential elements.  Grading may include other academically related requirements.

29.  19 T.A.C.  §75.170(c) provides in relevant part:

Districts are expected to set levels of mastery to ensure that each student is challenged to perform at a level commensurate with his/her ability.

30.  19 T.A.C.  §75.193(a) provides in relevant part:

Student academic achievement shall be determined based upon degree of mastery of the essential elements set forth in...Subchapter D of this chapter (relating to Essential Elements - Grades Nine - 12) for the grade level, subject, or course.  Each school district shall develop a procedure to ensure that all students...  demonstrate acceptable mastery of the essential elements for a subject or course sufficient for successful performance at the next subject or grade level as a prerequisite for earning a grade of 70 or above pursuant to Tex.  Educ.  Code §21.721.

31.  The book report examination consisted of objective questions that tested the knowledge of the content of a book which was required reading for the six week period.  (Test.  Edwards).

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Designee of the State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education has jurisdiction over the instant appeal pursuant to Tex.  Educ.  Code §§11.13 and 21.920.

2.  There is insufficient evidence to prove that Respondent violated state law in upholding the award to Petitioner of a grade of zero for his failing performance on a book report test.

3.  There is insufficient evidence to prove that Respondent violated State Board of Education rules in upholding the award to Petitioner of a grade of zero for his failing performance on a book report test.

4.  There is insufficient evidence to prove that Respondent violated state law in upholding the award to Petitioner of a grade of zero for his failing performance on a book report test.

5.  There is insufficient evidence to prove that Respondent acted arbitrarily or capriciously in denying Petitioner's appeal.

6.  Petitioner's appeal should, in all things, be denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Designee of the State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, denied.

SIGNED AND ISSUED this 29th day of April, 1993.

  _______________________

                                                     THOMAS E.  ANDERSON, JR.

                                                     EXECUTIVE DEPUTY COMMISSIONER FOR

                                                     SCHOOL SUPPORT SERVICES
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