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Statement of the Case

Todd Marks, bnf Bobby A. Marks, appeals the decision of the Grandview School Board assigning him to in-school suspension for the rest of the spring semester.  Petitioner is alleged to have possessed "speed," a controlled substance, on school grounds in violation of school policy.  Petitioner was accorded a hearing before the School Board on February 10, 1986.  A Petition for Review was filed on February 26, 1986.  Respondent filed its Answer on March 17, 1986.

Petitioner is not represented by counsel.  Respondent is represented by David B. Owen, Attorney at Law, Fort Worth, Texas.

On April 18, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. On February 10, 1986, a meeting of the Grandview School Board was held, at which time the Board took up the appeal of Todd Marks, Petitioner, from a decision of his principal assigning Petitioner to in-school suspension for the balance of the semester.  At this meeting the principal, Larry Smith, testified as follows: On January 30, 1986, Dan Odom and Petitioner, students attending the high school of which Mr. Smith was principal, were brought to Mr. Smith's office.  During the ensuing meeting with Mr. Smith, Dan Odom admitted that he arranged to receive some pills - - commonly called "speed," a controlled substance - - in the parking lot of the school.  Odom admitted he received the pills, later discarding all but one which he kept to give to Petitioner.  During class, Odom inquired of Petitioner whether Petitioner would like to have the remaining pill.  Petitioner indicated he would, whereupon Odom placed the pill in a note, and passed it to Petitioner.  The teacher, Mrs. Nancy Hill, observed the note being passed, and requested Petitioner to bring the note to her.  She discovered the pill, and reported Petitioner and Odom to Mr. Smith. Mr. Smith questioned the boys individually.  The boys told Mr. Smith that the pill was supposed to be speed.  At 2:30 p.m. on the same day, Mr. Smith summoned the boys' parents and held a hearing.  As a result of the hearing, both students were placed in in-school suspension for the rest of the semester.  (Tr. 1, 2, 3, 4, 9).

2. Respondent's policy concerning alcohol and drug use provides that

No student shall possess, use, transmit, or attempt to possess, use or transmit . . . any of the following substances on school premises during any school term. . .:

1. Any controlled substance as defined by law, including but not limited to marijuana, any narcotic drug, hallucinogen, stimulant, depressant, amphetamine, or barbiturate.

Discussion

As near as can be determined from the Petition for Review, Petitioner complains of Respondent's decision in two respects, (1) that the evidence is insufficient to support a finding that Petitioner possessed the drug, and (2) that the other parties involved have not been disciplined for their parts in the affair.  These will be regarded as complaints that the evidence of possession is not substantial, and that Respondent acted arbitrarily and capriciously in singling out Petitioner for disciplinary action.

Petitioner's claim that there is not substantial evidence of possession rests solely on the fact that no laboratory report was received verifying that the pill was "speed." However, Petitioner admitted he thought the substance was speed.  (It should be noted that Petitioner did not testify personally at the hearing.  The only witness was the high school principal.  However, Petitioner's father, acting as Petitioner's representative, agreed to the statement of facts presented by the high school principal, including the principal's statements that the boys admitted the pill was supposed to be speed.) The composition of the pill was not challenged anywhere in the record.  Based on Petitioner's admission, it is concluded that Petitioner waived any right he may have had to insist on a chemical verification of the pill's composition.  Moreover, Petitioner's admission before the high school principal, and his later failure to contest the pill's composition before the School Board, constitute evidence from which Respondent could reasonably conclude that the pill was speed.

Concerning Petitioner's second claim - - that he was singled out for punishment - - Petitioner has not stated that the other participants in the offense have been exonerated, or that no action has been taken against them.  Petitioner has merely claimed that "there is still no answer as to what has been done to the person who was selling pills or to the person who was passing them to other students." However, it does not appear from the record that the issue was ever raised at the local level.  In all events, the record does contain the high school principal's statements that both Petitioner and the boy who transmitted the substance to Petitioner were assigned to in-school suspension for the rest of the semester.  (Tr. 2).

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. The Commissioner of Education may substitute his judgment for that of the Board of Trustees of Grandview Independent School District only when the Board's decision is arbitrary, capricious, unlawful, or not supported by substantial evidence.  19 TAC 157.68(g).

2. Appeals by or on behalf of a student against a local school district shall be reviewed under a substantial evidence standard of review.  Texas Education Code, Sec. 11.13 (Supp. 1986).

3. The decision of the Board of Trustees of Grandview Independent School District is neither arbitrary nor capricious, and is supported by substantial evidence.

4. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED the  30th  day of  September  , 1986.

_______________________________

W. N. KIRBY
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