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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner David Burton appeals from a decision of the Board of Trustees of Ballinger Independent School District, Respondent, terminating his employment with the District.  A hearing on the matter was held on August 26, 1986, before John T.  Fleming who was appointed by the State Commissioner of Education to serve as Hearing Officer in this appeal; Cynthia D.  Swartz was subsequently appointed as Hearing Officer.  Petitioner was represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent was represented by Judy Underwood, Attorney at Law, Austin, Texas.

On January 27, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on February 24, 1987.  Respondent's Reply to Petitioner's Exceptions was filed on March 11, 1987.

After due consideration of the record and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  It is undisputed that Petitioner David Burton administered corporal punishment to two fourth grade students.  The punishment was witnessed by a teacher.

2.  Child No.  1 sustained bruises as a result of the punishment.  Petitioner "(took) credit for these." (Tr.  131-34, Pet.  Ex.  2).

3.  There is insufficient evidence to support the allegation that Petitioner caused Child No.  2's bruises.

4.  Petitioner struck both children with equal force.  (Tr.  96, 133-34).

5.  Petitioner swung his arm far back over his shoulder when he administered the paddlings on each child.  (Tr.  96).

6.  When struck by Petitioner, the children cried hard and screamed.  (Tr.  94, 97).

7.  Petitioner was not visibly angry or upset at the time the punishment was administered.  (Tr.  104).

8.  Petitioner followed proper procedures in administering the punishment.  (Tr.  92-96).

9.  In December of 1979, the Board of Trustees determined that Petitioner had used excessive force in administering corporal punishment and prohibited Petitioner from using corporal punishment as a means of discipline.  In 1984, Petitioner was again allowed to use corporal punishment.  (Tr.  38-40).

Discussion
There are two questions presented by this appeal: (1) did Petitioner use excessive force in administering corporal punishment to a student, and (2) if excessive, did the use of excessive force justify terminating Petitioner from his employment in the District?

The burden rests with Petitioner to demonstrate by a preponderance of the evidence either (1) that he did not use excessive force, or (2) that the force used, though excessive, did not of itself justify the Board of Trustees in terminating his employment.

Of course, it may be asking too much to require a party to prove a negative; i.e., that he did not do something.  However, if the evidence equally supports two conclusions - - (1) that Petitioner did not use excessive force, and (2) that he did - - Petitioner will not have carried his burden to prove by a preponderance of the evidence that he did not use excessive force, and thus will be found to have used excessive force.

In the present case, Respondent has sought to establish the existence vel non of excessive force by resorting to the following evidence: (1) Petitioner's past conduct in administering corporal punishment, (2) Petitioner's spanking of a certain child, a deaf mute, several years ago, (3) the expansive, arguably sensational press coverage of the paddlings at issue here, (4) the nature of the bruises found on the children's buttocks shortly after the corporal punishment was administered by Petitioner, and (5) the testimony of an eyewitness to the spankings.

All the above-referenced sources of evidence turn out to be of limited utility in proving the use of excessive force, except for the last two sources.  As for Petitioner's prior use of excessive force, he was reprimanded and prohibited from administering corporal punishment.  Later, he was again entrusted by school administrators with authority to administer corporal punishment.  Presumably, they used good judgment in returning this authority to Petitioner, and Petitioner's past errors in this regard do not establish misconduct in the present controversy.  Petitioner's past misconduct, however, is probative on the question of whether he used excessive force in the present case.

The evidence concerning the spanking of a certain handicapped child was inconclusive as to the issue of whether excessive force was used.  The incident was remote in time for this purpose.

The bruises on Child No.  2 were the result of excessive force, however, the evidence is insufficient to establish that Petitioner's action caused the bruising.  The bruises on Child No.  1 were caused by Petitioner's administration of corporal punishment.  Petitioner went so far as to claim that "I'll take credit for these." (Tr.  133).  Although a finding that the bruises on Child No.  1 were caused by Petitioner does not automatically lead to a conclusion that Petitioner used excessive force, the bruises are probative on the question of whether excessive force was used, especially when viewed in conjunction with eyewitness testimony.

Finally, there was the testimony of the only witness to the paddlings.  Her testimony was very credible.  She answered readily, candidly, and judiciously.  In all respects, the witness appeared to answer out of a strong commitment to speaking the truth, free of personal bias.  She frankly acknowledged her own aversion to the use of "hard" spankings.  Having witnessed numerous spankings, some of them very hard, she was of the opinion that Petitioner's use of force was excessive.  The eyewitness testified as to the force of the paddlings stating that Petitioner pulled his arm back over his shoulder.  She also said that the sound from the paddling could be heard throughout the hall.  Both children were paddled with the same force and both cried hard and screamed.  The witness testified several times that the paddlings were too hard.

From the testimony above, the bruises on Child No.  1, and in light of Petitioner's past use of excessive force, it is at least as likely that Petitioner used excessive force as that he did not.  It is concluded that he did use excessive force in paddling the two students.

This case is distinguishable from Short v.  Rains ISD, Docket No.  282-R2-586 (Comm'r Educ., 1987).  In that case, the Petitioner attempted to administer corporal punishment to one of her fourth grade male students who had a history of disciplinary problems.  The student became recalcitrant.  Petitioner Short attempted several times to paddle the student, but his actions and physical size prevented her from administering the punishment.  Although Petitioner lost her composure, there was no finding by the Commissioner that excessive force was used.  Petitioner's principal attempted without success to administer discipline to the child and was more vigorous in his attempts than was Petitioner, yet the Board did not take action against the principal.  Other than this incident, Petitioner in the Short case had an outstanding eleven year career with the district and had been commended for her discipline.  This incident was not brought to the school district's attention by the parents, principal or superintendent; rather the Board of Trustees wanted an investigation because they had heard a "rumor in the community." Additionally, there was no evidence of physical or emotional injury.

Here, Petitioner had previously been reprimanded for using excessive force in disciplining children and had had his "paddling privileges" taken away for a five year period.  Petitioner Burton was solely responsible for the administration of discipline on the two students and claims credit for bruising one child.  Also, the situation was brought to the district's attention by the parent of one of the children.

Although Petitioner's use of excessive force constituted sufficient grounds for termination, the use of excessive force in this instance, coupled with past instances requiring administrative action against Petitioner, sufficiently justify Petitioner's termination on the alternative basis of repeated failure to comply with official directives in regard to the use of force in disciplinary actions.  (See Finding of Fact No.  9).

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner David Burton used excessive force in administering corporal punishment to two students.

2.  Petitioner repeatedly failed to follow official directives of Respondent Ballinger Independent School District.

3.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 28th day of April, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioners' Motion for Rehearing in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioners' motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 28th day of May, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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