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Statement of the Case

Tom Bagby, Petitioner, brings this appeal, pursuant to the Term Contract Nonrenewal Act (TCNA), Tex. Educ. Code Ann. §§21.201 - .211 (Vernon Supp. 1984), from the decision of the Board of Trustees of the Marlin Independent School District, Respondent, not to renew his term contract for the 1986-87 school year.

A hearing on the matter was held before the Board of Trustees on February 3, 1986.  Petitioner is represented by Richard Arnett, Attorney at Law, Austin, Texas.  Respondent is represented by Jim Walsh, Attorney at Law, Austin, Texas.  Warren H. Fisher is the Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision.

On June 4, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  No exceptions to the Proposal for Decision were filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. It is undisputed that Petitioner was employed by Respondent during the 1985-86 school year under a term contract as Athletic Director and Head Football Coach.

2. By letter dated January 8, 1986, Respondent notified Petitioner of his proposed nonrenewal and of the following reasons for the proposal:

1. Your apparent difficulty in maintaining a good working relationship with other members of the coaching staff.

2. The unwarranted pressure applied by you to a fellow staff member with regard to a grade received by a football player.

3. The tendency to disregard suggestions and/or directives from the administration.

4. Your walking out of the last staff meeting held in June, 1985, and irregular attendance to staff meetings since that time.

5. Expressed displeasure by various members of the Board with the way much of the Athletic Program is administered.

3. On February 3, 1986, the Board of Trustees conducted a hearing concerning Petitioner's proposed nonrenewal.

4. At the hearing, Rhonda Milton, an English teacher at Marlin High School, testified that Petitioner confronted her in an angry and harsh voice about an athlete's failing grade and accused her of not doing her job professionally.  Staff members and students were present during this exchange.  (Tr. 17-21).

5. At the hearing, Chuck Kautzer, a teacher and former coach in Marlin ISD, testified as follows:

(a) Petitioner did not maintain good rapport or good working relationships with his staff.  (Tr. 31).

(b) Mr. Kautzer made a suggestion concerning the defense during a football game and Petitioner responded with "a 45-minute lecture on `I need to read my coaching manual' and `This is the way things are going to be done' and that's the way it was." This discouraged any further suggestions.  (Tr. 32-33).

(c) Petitioner made sarcastic remarks about the coaching staff in front of students.  One example was a situation where someone made a mistake and Petitioner made the comment that "`We got rid of one Coach, Coach Caskey, because of mistakes that he had made and I suppose you're going to come in and make those same mistakes.'" (Tr. 33-34).

(d) Mr. Kautzer was reviewing scouting reports while a game film was being shown to the players and Petitioner asked about a play on the film.  When Mr. Kautzer said he had not seen it, Petitioner responded "`That's all right.  Just go back to sleep.'" (Tr. 43-44).

(e) Petitioner was the reason Mr. Kautzer left coaching in Marlin.  (Tr. 34-35).

6. At the hearing, Leon Jordan, a teacher and coach in Marlin ISD, testified as follows:

(a) Petitioner did not maintain good rapport or effective working relations with the coaching staff.  (Tr. 48).
(b) Mr. Jordan once saw Petitioner "jumping all over Coach Toller about the fact that he was sick and tired of hearing where he had been and what they did there and he was going to send him down to JV and bring up Coach Wilson if he didn't get with the program." All of the varsity coaches were present during this episode.  (Tr. 48).
(c) Petitioner made comments about a lot of people when they weren't around.  (Tr. 49).
(d) After Mr. Jordan had attempted to discipline one of Petitioner's sons, Petitioner's wife called Mr. Jordan.  Petitioner's wife said something which caused Mr. Jordan to feel he was about to lose his temper, so he hung up on her.  Petitioner then went to Mr. Jordan's apartment.  Petitioner cut down Mr. Jordan. Petitioner then began to berate other assistant coaches.  He accused one coach of being prejudiced and playing only black players, he accused others of being involved in a "conspiracy" at the junior high, and he said that one coach only kept his job because of the NAACP.  (Tr. 50-51).

7. At the hearing, Donnie Ray Robinson, a teacher and former coach in Marlin ISD, testified as follows:

(a) Petitioner did not maintain good rapport or effective working relationships with the coaching staff.  (Tr. 75-76).
(b) Petitioner was one of the reasons Mr. Robinson quit coaching.  (Tr. 78).

8. At the hearing, Joe C. Campbell, Respondent's Superintendent, testified as follows:

(a) Petitioner, without explanation, walked out of the last staff meeting of the 1984-85 school year.  (Tr. 94-95).

(b) Petitioner's attendance at staff meetings during the 1985-86 school year was very irregular.  (Tr. 96).

(c) A number of coaches resigned because Petitioner was so hard to work for.  (Tr. 97-98).

9. Respondent has adopted policy DOAD (LOCAL) which sets out reasons for nonrenewal of a professional certified employee's contract.  This policy lists, among others, the following reasons for nonrenewal:

2. Failure to fulfill duties or responsibilities.

3. Incompetency or inefficiency in the performance of required or assigned duties.

*


*


*

5. Insubordination or failure to comply with official directives.

*


*


*

7. Neglect of duties.

*


*


*

20. Failure to maintain an effective working relationship, or maintain good rapport with parents, the community, or colleagues.
Discussion

Petitioner asserts that the nonrenewal decision was not supported by substantial evidence of a valid reason for nonrenewal.  The first step in this review, then, is to determine whether the reasons given for nonrenewal are valid reasons.  The first sentence of Tex. Educ. Code Ann. §21.203(b) (Vernon Supp. 1986) provides that "The board of trustees of each school district shall establish policies consistent with this subchapter which shall establish reasons for nonrenewal." Respondent has established such policies.  Finding of Fact No. 9. Therefore, the issue is whether the reasons given for nonrenewal comport with the reasons listed in the policy DOAD (LOCAL).  When giving notice of proposed nonrenewal the preferred practice would certainly be to first quote the relevant reasons from the policy and then list more specific reasons or incidents corresponding to the policy.  Nevertheless, there is no absolute requirement that notice be given in precisely this form.  All that is required is that the reasons given be within the scope of the policy and put the employee on notice of the true reasons for the proposed nonrenewal.

The reasons given in this case clearly do comport with the reasons listed in the policy DOAD (LOCAL).  Reason No. 1 - - "Your apparent difficulty in maintaining a good working relationship with other members of the coaching staff" - - and reason no.  2 - - "The unwarranted pressure applied by you to a fellow staff member with regard to a grade received by a football player" - - are within the scope of the DOAD (LOCAL) policy No. 20 - - "Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community or colleagues." See Findings of Fact Nos. 2, 9. Reason No. 3 in the notice - - "The tendency to disregard suggestions and/or directives from the administration" - - is within the scope of the DOAD (LOCAL) policy No. 2 - - Failure to fulfill duties or responsibilities," - - or No. 5 "Insubordination or failure to comply with official directives." This reason might also be within the scope of DOAD (LOCAL) policy No. 20 in that disregarding suggestions or directives represents a failure to maintain an effective working relationship with colleagues in administration.  Reason No. 4 - - "Your walking out of the last staff meeting held in June, 1985, and irregular attendance to staff meetings since that time" is within the scope of DOAD (LOCAL) policy Nos. 2 and 7 to the extent that attendance was required and of policy No. 20 to the extent that attendance affects the working relationship and rapport with colleagues.  How reason No. 5 - - "Expressed displeasure by various members of the Board. . ." fits within the scope of DOAD (LOCAL) is not clear, but having found the other reasons are within the scope of the policy, this reason need not be addressed.

Reasons for nonrenewal must also be related to the legitimate interests of the school district.  Villa v. Marathon ISD, 104-R1a-583, p. 19 (Comm'r Educ., Apr. 1984).  The reasons established in DOAD (LOCAL) and given in the notice of proposed nonrenewal clearly do relate to the legitimate interests of the school district and are therefore valid reasons.

Having determined that the reasons given for nonrenewal were valid reasons, the remaining issue is whether the decision was supported by substantial evidence.  "Substantial evidence need not be much evidence, and although `substantial' means more than a mere scintilla, or some evidence, it is less than is required to sustain a verdict being attacked as against the great weight and preponderance of the evidence." Hegar v. Frisco ISD, Docket No. 120-R1a-584, pp. 6-7) Comm'r Educ., February 1985).  The testimony set forth in Findings of Fact Nos. 4-8 constitutes substantial evidence supporting nonrenewal for "[f]ailure to maintain an effective working relationship, or to maintain good rapport, with . . . colleagues." See Finding of Fact No. 9.

That the evidence was conflicting is of no benefit to Petitioner.  Under the substantial evidence standard, if there is enough evidence in the record to constitute substantial evidence, the local school board's decision must stand even if the evidence is in conflict and even if the Commissioner disagrees with the result.  Id. at p. 8.

Finally, on appeal, the school district is not charged with the burden of proving each and every reason cited by it in support of its nonrenewal decision.  Lauden v. Corsicana ISD, No. 152-R1-684, p. 11 (Comm'r Educ., Nov. 1984).

At least four of the reasons given for the nonrenewal of Petitioner's contract were valid reasons within the scope of adopted policy DOAD (LOCAL).  Clearly, substantial evidence was adduced at the local hearing in support of the first reason given for nonrenewal: "difficulty in maintaining a good working relationship with other members of the coaching staff." On this basis, the Board's decision must be upheld and Petitioner's appeal denied.  There is no need to discuss the other reasons for nonrenewal.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Nonrenewal of Petitioner's contract was based on valid reasons within the scope of adopted local policy and complying with Tex. Educ. Code Ann. §21.203(b) (Vernon Supp. 1986).

2. Substantial evidence was received by the Board of Trustees of Marlin ISD to support nonrenewal of Petitioner's contract for the reason "difficulty in maintaining a good working relationship with other members of the coaching staff."

3. Petitioner's appeal should be DENIED.

O R D E R

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED THAT Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this  23rd  day of  November  , 1987.

______________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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ORDER OF DISMISSAL WITH PREJUDICE

The parties to this suit having presented to the Commissioner a Joint Motion to Dismiss, and the Commissioner having considered the Motion, the Commissioner is of the opinion that the Motion should be granted and this case be dismissed with prejudice.

IT IS, THEREFORE, ORDERED that the above action be, and it hereby is, dismissed with prejudice to both parties; that it is hereby removed from the docket; and that all parties bear their own costs.

SIGNED this  31st  day of  May  , 1989.

________________________________

W.N. KIRBY,

COMMISSIONER OF EDUCATION

APPROVED:

BRIM & ARNETT

505 East Huntland Drive, Suite 230

Austin, Texas 78752

BY: _______________________

RICHARD L. ARNETT

State Bar No. 01333300
ATTORNEYS FOR PETITIONER

HAIRSTON, WALSH, ANDERSON,

UNDERWOOD & SCHULZE, P.C.

P.O. BOX 2156

Austin, Texas 78768

(512) 479-5031

BY:_______________________

PAUL HUNN

State Bar No. 10279300
ATTORNEYS FOR RESPONDENT
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ORDER DENYING MOTION FOR REHEARING

BE IT KNOWN that on this date came on to be heard Petitioner's Motion for Rehearing from the Decision of the Commissioner in the above-styled and numbered matter; and, after due consideration to matters of record, it is accordingly

ORDERED that Petitioner's Motion for Rehearing be, and is hereby, DENIED.

SIGNED AND ENTERED the  28th  day of DECEMBER, 1987.

___________________________

W. N. KIRBY

COMMISSIONER OF EDUCATION
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