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Statement of the Case
Petitioner, Texas Education Agency, Division of Teacher Certification, seeks the permanent revocation of Respondent Lee Chickering Nichols' teacher certificate based upon Respondent's conviction for third degree felony theft.

Cynthia D.  Swartz, the Hearing Officer appointed by the State Commissioner of Education, held a hearing concerning this matter on August 6, 1986.  Petitioner is represented by Joan Howard Allen, Attorney at Law, Austin, Texas.  Respondent appeared pro se.

On September 15, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED, and that Respondent's Texas Teacher Certificate No.  249-82-13-14 be REVOKED.  Our records reflect that the Proposal for Decision was mailed to Respondent by regular and certified mail, with the certified letter being returned by the Post Office marked, "Unclaimed." The letter mailed by regular mail, however, was not returned.  Petitioner received a copy of the Proposal for Decision.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent currently holds the following Texas Teacher Certificates:

(a) Provisional High School History, No.  249-82-1314, issued June 22, 1978 for life;

(b) Provisional High School Social Science, No.  249-82-1314, issued June 22, 1978 for life;

(c) Provisional High School Special Education of Emotionally Disturbed, No.  249-82-1314, issued July 15, 1982 for life.

(Pet.  Ex.  3, Tr.  p.  12).

2.  Petitioner gave Respondent notice of its intent to seek revocation of her teacher certificates by letter dated January 15, 1986, based upon Respondent's conviction for felony welfare fraud.  (Petition for Review, Attach.  A).

3.  Respondent was not convicted for felony welfare fraud, but rather for Third Degree Felony Theft on October 3, 1983, in Cause No.  69648, The State of Texas v.  Lee Chickering Nichols.  Petitioner amended its pleadings to so reflect.  (Pet.  Ex.  4).

4.  On October 17, 1983, Respondent was sentenced to five years confinement in the Texas Department of Corrections.  This sentence was suspended and Respondent's sentence was probated for that five year period.  As one of the conditions of her probation, Respondent was to pay restitution in the amount of $4,370.88 in $100 per month increments.  Additionally, Respondent was required to pay court costs in the amount of $67.00 and $15 monthly probation fees.

The conditions of probation were subsequently amended on May 9, 1986, wherein the restitution was reduced to $1,934.00 to be paid in $50.00 per month increments.  (Pet.  Ex.  4).

5.  Theft is defined by the Texas Penal Code §31.03 as follows:

THEFT

(a) A person commits an offense if, with intent to deprive the owner of property:

(1) he obtains the property unlawfully; or

(2) he exercises control over the property, other than real property, unlawfully.

(b) Obtaining or exercising control over property is unlawful if:

(1) the actor obtains or exercises control over the property without the owner's effective consent; or

(2) the property is stolen and the actor obtains it from another or exercises control over the property obtained by another knowing it was stolen.

*       *       *

(d) An offense under this section is:

*        *       *

(4) A felony of the third degree if:

(A) the value of the property stolen is $200 or more but less than $10,000, or the property is one or more head of cattle, horses, sheep, swine, or goats or any part thereof under the value of $10,000;

Discussion
Petitioner seeks the revocation of Respondent's teacher certificate based upon Respondent's conviction for third degree felony theft.  Petitioner utilized Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13(c); Tex.  Educ.  Code Ann.  §13.046(a)(2); and State Board of Education Rule 19 Tex.  Admin.  Code §141.5(b)(1) as its authority to seek the revocation of Respondent's application.  Tex.  Admin.  Code §13.046(a)(2) provides the following:

(a) Any teacher's certificate issued under the provisions of this code or under any previous statute relating to the certification of teachers may be suspended or cancelled by the state commissioner of education under any one or more of the following circumstances:

*        *        *

(2) on satisfactory evidence that the holder is a person unworthy to instruct the youth of this state; or

Additionally, Article 6252-13(c) §4(a) provides the following:

A licensing authority may suspend or revoke an existing valid license, disqualify a person from receiving a license, or deny to a person the opportunity to be examined for a license because of a person's conviction of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the licensed occupation.

Further, State Board of Education Rule 19 Tex.  Admin.  Code §141.5(b)(1) provides:

(b) A crime may be considered to be related directly to the duties and responsibilities of the teaching profession:

(1) when the crime involves moral turpitude.

Using these provisions, Petitioner determined that theft was a crime involving moral turpitude and thereafter sought the revocation of Respondent's teacher certificate.

Respondent does not deny that she indeed has a conviction or that theft is a crime of moral turpitude, but rather asserts that the conviction was wrongful.  Respondent stated the following:

I just want to go on record stating that I am a moral person, that I do know the difference between right and wrong.  Theft is wrong.  I agree with that but I did not steal.

What I'm convicted of is a technicality.  I was not receiving assistance from my husband.  The reason I was convicted was someone said that he resided with me at the time I was receiving benefits.

Also, the State, the Federal Government, both were on a witch hunt, to over play a term, for people who were using welfare and were in a position of being convicted as felons for using welfare and food stamp assistance.  In this instance, based on this technicality I was.

My husband did at times reside with me, but I have a statement here from him stating that he did not offer any kind of monetary assistance to me during that time.  He did not.  I was only trying to feed and provide for my children.

(Tr.  p.  8).

Respondent also testified as follows:

I plead guilty.  I was advised by my lawyer to plead guilty.  The reason for that and I have made a statement to the person representing Human Resources, I believe it was that, at times my husband did stay in my home despite my efforts to remove him from the house.  He broke down doors.  I called the police numerous times.  The police would not interfere in a domestic dispute because he was not being violent toward me or my children.  Therefore, I was stuck.

(Tr.  p.  15).

In Re: Arturo Zeituche Texas Teacher's Certificate Provisional High School Spanish and Geography, No.  449-78-0163 (Comm'r Educ.  1978) is a case dealing with the revocation of a teacher's certificate for a felony conviction.  Arturo Zeituche's teaching certificate was in fact revoked.  While Zeituche was in college, he had engaged in an illegal scheme with the county attorney wherein he received monthly checks of $115 as a member of the staff of the county attorney, but for which he rendered no services.  About six years later, he was indicted for several offenses arising out of his participation in this scheme and subsequently pleaded and was found guilty of felony theft.  He was also convicted of filing a false tax return in relation to this scheme in U.S.  District Court, to which charge he pleaded and was found guilty.  In both cases he was granted probation and assessed a fine.

In the interim, Zeituche was employed by Harlandale ISD as a teacher and coach for one year and, thereafter, at Benavides ISD for three years in a similar capacity.  In September 1974, Zeituche accepted a position as a part-time classroom teacher and Director of Intramurals at Texas State Technical Institute and at the time that the actions to revoke his teacher certificate were instigated, Zeituche was Intramural Director of Student Publications at TSTI.

It was found that Zeituche believed that his involvement with the county payments was perfectly legal in the beginning and he continued in this belief until criminal investigations had begun, at which time he recognized that his participation in the scheme was unlawful and wrong.  Further, Zeituche had been making his restitution payments as a way of correcting the error.

Even though all of the above actions were evidence of good intentions, the Commissioner found that Zeituche was unfit at the time to teach in the public schools and therefore was unworthy to instruct the youth of this State within the meaning of §13.046(a)(2), Texas Education Code, and that his teaching certificate should be cancelled.  However, the Commissioner also provided that Zeituche could later show himself worthy of reinstatement upon the presentation of satisfactory evidence showing that he was in compliance with all conditions of his federal and State probation and that he had fully satisfied the financial obligations imposed as conditions to his probation.

Consequently, although Respondent has a compelling case, the fact remains that she has financial obligations imposed as conditions of her probation which are currently not satisfied and which make her presently unfit to teach in the public schools.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

Respondent is presently unfit to teach in the public schools and, therefore, is unworthy to instruct the youth of this State within the meaning of §13.046(a)(2) of the Texas Education Code.  Consequently, Petitioner's appeal should be GRANTED and Respondent's Texas Teacher Certificate No.  249-82-1314 should be revoked.  Respondent may reapply for a Texas Teacher Certificate upon satisfying the obligations imposed as conditions to her probation, including her financial obligations; i.e., she has fully paid the (1) $1934.00 restitution imposed by the court, (2) $67 court costs, and (3) the $15 monthly probation fees imposed by the State Court.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be GRANTED and Respondent's Texas Teacher Certificate No.  249-82-13-14 be, and is hereby, REVOKED.  Respondent may reapply for a Texas Teacher Certificate upon satisfying the obligations imposed as conditions to her probation, including her financial obligations; i.e., she must fully pay the (1) $1,934.00 restitution imposed by the court, (2) $67.00 court costs, and (3) the $15.00 monthly probation fees imposed by the State Court.

SIGNED AND ENTERED this 30th day of January, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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