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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Texas Education Agency, Division of Proprietary Schools, Veterans Education, and Driver Training requests that the Driver Training Instructor License issued to Charles Andrew Brieden be revoked.

A hearing was held on June 29, 1994, before James C.  Thompson, the Hearings Examiner appointed by the State Commissioner of Education to hear this matter.  Petitioner is represented by Duncan Fox, Attorney at Law, Austin, Texas.  Respondent is represented by Charles Andrew Brieden, pro se, Seguin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as designee of the State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Charles Andrew Brieden ("Respondent") holds a driver training instructor license with an endorsement as a Teaching Assistant-Full.  (Jt.  Ex.  1).

2.  The issuance of driver training instructor licenses and operation thereunder is subject to the jurisdiction of Petitioner, Texas Education Agency, Division of Proprietary Schools, Veterans Education, and Driver Training ("Petitioner") under the Texas Driver and Traffic Safety Education Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  4413(29c) §§1-27 (Vernon Supp.  1994) ("TDTSEA").

3.  By letter dated March 24, 1994, Petitioner issued a Notice of Intent to Revoke Respondent's driver training instructor license for failing to meet the requirements to receive or hold a license.  (Jt.  Ex.  3).

4.  Respondent pled guilty to the crime of theft of more than $750 but less than $20,000, a Felony in the 3rd Degree on November 4, 1992.  The offense was committed during the period of May 1992 through July 1992.  (Jt.  Ex.  2).

5.  During the months of May, June, and July of 1992, Respondent repeatedly appropriated cash in sums ranging from $50 to $100 from the cash register of his employer without the effective consent of his employer.  (Tr.  16-20, 26).

5.  Respondent was placed on a 5-year period of probation on December 15, 1993.  (Jt.  Ex.  2)

6.  There is no evidence that Respondent has been released from probation.  (Record).

7.  There is no evidence that Respondent is presently rehabilitated from the crime to which he pled guilty.  (Record).

Discussion
Section 17 of TDTSEA provides that when there is cause to deny, revoke, or suspend a license, the agency shall notify the person of the impending denial, suspension, or revocation, the reasons therefor, and the person's right to an administrative hearing for the purpose of determining whether or not the evidence is sufficient to warrant the action proposed.  Section 17(b) provides that on the basis of the evidence submitted at the hearing, the agency is authorized to take whatever action it deems necessary in denying the application.  Based on Respondent's guilty plea, Petitioner issued a Notice of Intent to Revoke Respondent's driver training instructor license on March 24, 1994, from which Respondent has appealed and requested an administrative hearing.

Respondent asserts that the crime and criminal conduct should not be held against him because his adjudication of guilt has been deferred for five years and that under Article 42.12 of the Texas Code of Criminal Procedure, no final judgment has been entered in the cause.  However, 19 TAC §176.18(i)(1)(C) provides that for the purposes of denial and revocation of instructor licenses, the commissioner may revoke a license when an adjudication of guilt is entered, whether or not the sentence is subsequently probated and the person is discharged from probation, or the accusation, complaint, information, or indictment against the person is dismissed and the person is released from all penalties and disabilities resulting from the offense.  Therefore, the implementing regulations of TDTSEA treat a deferred adjudication of guilt as a "conviction."

Title 19, Texas Administrative Code section 176.18(i)(A) directs the Commissioner to evaluate the eligibility of persons with criminal backgrounds based on the relationship between the crime and the license and the present fitness of the applicant.  This evaluation is to consider the factors provided in Article 6252-13c and 13d, V.T.C.S.

First, it is clear that the offense to which Respondent pled guilty directly relates to the ability and capacity of driver training instructors to discharge responsibilities under the license.  Paragraph (1) of 19 TAC §176.18(i) provides that offenses involving moral turpitude relate to the licensing of instructors.  "Moral turpitude" is defined in case law generally as something that is inherently immoral or dishonest.  Hutson v.  State, 843 S.W.2d 10?? 107 (Tex.  App.--Texarkana 1992, no writ).  The conduct to which Respondent pled guilty is a crime of moral turpitude.  Pendergraft v.  State, 107 Tex.  326, 296 S.W.  885 (1927).

Second, continued licensure of Respondent would provide opportunity to engage in further criminal activity.  Part of the duties of the instructor is to certify that a particular student has completed the mandatory period of instruction and has passed a driving examination administered by the instructor.  The evidence at hearing demonstrates that, should Petitioner be issued the license he seeks, such license would provide unique opportunities to accept bribes or other favors in exchange for abusing his authority.  The nature of Respondent's admitted criminal conduct in 1992 indicates a capacity for dishonesty that is inconsistent with the duties of testing and certifying drivers.

Finally Petitioner's evidence of Respondent's incapacity or unfitness to instruct was not rebutted by presentation of any character evidence or other references that would demonstrate that Respondent should retain his license.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as designee of the State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent's admitted criminal misconduct in 1992 directly relates to the duties and responsibilities of a driver training instructor.

2.  Respondent pled guilty to a crime that directly relates to the duties and responsibilities of a driver training instructor.

3.  Respondent is not presently fit to hold a driver training instructor license.

4.  Respondent fails to satisfy criteria for retention of a driver training instructor license as required by rule or regulation promulgated under the authority of TDTSEA.

5.  Respondent fails to satisfy the criteria for retention of a driver training instructor license under TDTSEA.

6.  Respondent's driver training instructor license should be REVOKED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as designee of the State Commissioner of Education, it is hereby

ORDERED that the driver training instructor license issued to Respondent Charles Andrew Brieden is REVOKED.  Respondent Charles Andrew Brieden is ORDERED to surrender to Respondent the original and all copies of the driver training instructor license issued by Respondent.

SIGNED AND ISSUED this 3rd day of August, 1994.

_______________________

JAY CUMMINGS

EXECUTIVE DEPUTY COMMISSIONER
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