
DOCKET NO.  210-R9-885

GEORGE LAND
§
BEFORE THE STATE


§



§


V.
§
COMMISSIONER OF EDUCATION


§


LA PORTE INDEPENDENT
§


SCHOOL DISTRICT
§
THE STATE OF TEXAS

DECISION OF THE COMMISSIONER
Statement of the Case
George Land, Petitioner, appeals the decision of the Board of Trustees of La Porte Independent School District, Respondent, affirming the district's career ladder committee's decision to not place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner filed a Petition for Review requesting a hearing before the Texas Education Agency.  The Hearing Officer initially appointed by the State Commissioner of Education to consider the request was Rebecca M.  Elliott; Cynthia D.  Swartz was subsequently appointed as the substitute Hearing Officer.  Petitioner is represented by Martha P.  Owen, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffery J.  Horner, Attorney at Law, Houston, Texas.

On May 15, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on June 11, 1986.  Respondent filed a Motion to Strike Exceptions to Proposal for Decision or, in the Alternative, Response to Exceptions to Proposal for Decision on June 23, 1986.  Petitioner filed a Response to Respondent's Motion to Strike Petitioner's Exceptions to Proposal for Decision on June 26, 1986.

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner filed a Petition for Review with the Commissioner of Education which was received on August 14, 1985.

2.  Respondent, La Porte Independent School District thereafter filed a timely Motion for Summary Judgment requesting that the Petition for Review be dismissed.  Petitioner subsequently filed its Response to Respondent's Motion for Summary Judgment, wherein he alleged that the following were contested issues of fact:

(1) The substance of the conversation that Petitioner Land had with Britton Phillips, his principal, upon receiving his 1983-84 performance evaluation.  According to Land, he objected to the rating of less than satisfactory in this category.  See Land Affidavit, attached and incorporated in this response as Attachment A.  When Phillips stated that he had given Land that rating because it was the same rating Land had given himself in this category, Land explained that he had assigned himself this rating because he had not turned in the professional development credit verifications for that year, although he had earned previously approved credits.  See Attachment A.

In his affidavit, Phillips states that Land voiced no major objection to the low rating.  See Respondent's Motion for Summary Judgment.

(2) The reason for Land's low rating in professional development.  As stated previously, Land maintains that Phillips told him that he was being given a low rating in professional development because this was the rating Land had assigned himself.  See Attachment A.

In his affidavit, though, Phillips states that Land received the low rating because Land was the "most deficient teacher at Baker concerning his professional development." See Respondent's Motion for Summary Judgment, Attachment B.

(3) Whether Land was the most deficient teacher in professional development at Baker.  Information provided by the school district demonstrates that Phillips' assertion on this point is simply not true.  See Respondent's Answers to Petitioner's Interrogatories, attached and incorporated in this response as Attachment B.

It is undisputed that Land earned 15 hours of advanced college credit in 1980-81, and in fact, completed his Master's Degree that year.  See Petitioner's Answers to Respondent's Interrogatories, particularly Answer No.  7, attached and incorporated in this response as Attachment C.  Moreover, Land contends that he had earned professional development credits in the other relevant years, including 1983-84 and that Phillips knew about these earned credits.  See Attachment A.  Even assuming, though, that Land earned no more professional credits than the fifteen in 1980-81, he still had earned more credits than teachers Matejka and Risinger.  See Attachment B, Interrogatory Answer No.  3, Parts B and C.

(4) The reason for LPISD's denial of level two placement to Land.  According to Land, Phillips told him that the sole reason for refusing Petitioner level two status was the single below satisfactory rating on his 1983-84 evaluation.  See Attachment A.  This explanation is echoed in statements made by the Respondent in its Original Answer and its Motion for Summary Judgment.

In its answers to Petitioner's Interrogatories, however, the district indicates that there was an additional reason for the denial of level two placement to Petitioner.  See Attachment B, Interrogatory Answer No.  8.

Discussion
Petitioner alleges that Respondent, the Board of Trustees of the La Porte Independent School District, acted arbitrarily and capriciously when it affirmed the school district's career ladder committee's decision to not place Petitioner on level two of the career ladder for the 1984-85 school year.  Petitioner also contends that the district's career ladder committee acted arbitrarily and capriciously in its decision not to place him on career ladder level two for the 1984-85 school year.

In order for Petitioner to be granted relief he must show that Respondent's actions were arbitrary and capricious or made in bad faith.  Tex.  Educ.  Code Ann.  §13.319 (Vernon Supp.  1985).

Petitioner's complaint in his Petition for Review centers around the substantive content of the 1983-84 evaluation that was used in the evaluation process to determine whether Petitioner would be placed on career ladder level two.  Petitioner contends that his 1983-84 evaluation was invalid because his principal (Mr.  Britton Phillips, a member of the district's career ladder committee) wrongfully rated Petitioner "needs improvement" in the category of professional development.  According to the Petitioner, the rating was totally unsupported and was contrary to Respondent's policy.

The career ladder committee, however, has a right to rely on the validity of the evaluations that are submitted to it for consideration regarding each teacher being considered for a career ladder change.  The Commissioner, in Koehlor v.  Bryan ISD, No.  039-R3-1184, p.  11 (Comm'r Educ., Nov.  1985), noted that, in a career ladder appeal,

the board may refuse to consider challenges to the information (e.g.  evaluations and appraisals) relied on by the career ladder committee in making its decision.  The committee's duty, after all, is to process whatever information it receives and act accordingly, not to assess the accuracy or reliability of the information submitted to it.  .  .  The Board may, therefore, accept the information reviewed by the committee at face value.  If it does so, the fact that a teacher's evaluation was inaccurate or otherwise unreliable will not serve to prove that the committee itself made a mistake unless the committee was aware, prior to making its decision, that the information in the evaluation was prepared in bad faith, tampered with after its preparation, or tainted in some similarly extreme manner - in which case the committee's decision to rely on the evaluation would almost certainly be arbitrary and capricious.

There is no allegation in Petitioner's pleadings that, at the time the district's career ladder committee made its decision not to place Petitioner on career ladder level two, the committee as a whole had information before it regarding Petitioner's 1983-84 evaluation that would render its decision arbitrary and capricious or support a claim that it was made in bad faith.

Petitioner requested and received a hearing before the board on June 11, 1985, wherein Petitioner was given the opportunity to present his complaint.  The Board subsequently denied Petitioner's appeal in a letter on June 18, 1985.  Although Petitioner asserts that the principal's involvement as a member of the career ladder committee makes the committee's decision arbitrary and capricious in regard to the Petitioner, he fails to demonstrate why the decision of the committee as a whole should be held to be arbitrary and capricious since it had no reason not to rely on the 1983-84 evaluation at the time it made its decision, as previously discussed.

Petitioner does not allege in his Petition for Review, nor in his response to the Motion for Summary Judgment, any action or actions taken by the career ladder selection committee or the Board of Trustees which, if true, would support a conclusion that the committee or the Board's action was arbitrary, capricious or made in bad faith.

A movant is entitled to summary judgment when there is no genuine material issue of fact in the case.  McFaddin v.  American Life Ins.  Co., 658 S.W.2d 147 (Tex.  1983).  A motion for summary judgment is not defeated by the existence of an immaterial fact issue.  Borg-Warner Acceptance Corp.  v.  C.I.T.  Corp, 679 S.W.2d 140 (Tex.  App.  1984 - no writ).  Although Petitioner asserts that there are contested facts in dispute, none of these facts are material to the resolution of this matter.  Consequently, Respondent's Motion for Summary Judgment is granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The facts that Petitioner has alleged to be in dispute are not material, and further, Petitioner has failed to allege facts that would, if true, support a reasonable conclusion that the district's career ladder committee acted arbitrarily, capriciously, or in bad faith when it decided not to place Petitioner on career ladder level two for the 1984-85 school year.

2.  Petitioner has failed to allege facts that would, if true, support a reasonable conclusion that the Board of Trustees of the La Porte Independent School District acted arbitrarily, capriciously or in bad faith when, on appeal, it affirmed the career ladder committee's decision regarding Petitioner's placement.

3.  Petitioner's appeal should be DISMISSED for failing to state a claim for which relief can be granted pursuant to 19 Tex.  Admin.  Code §157.22.

4.  In the alternative, Respondent's Motion for Summary Judgment should be GRANTED because the summary judgment evidence conclusively establishes that the Board of Trustees of La Porte ISD did not act arbitrarily and capriciously or in bad faith when it affirmed the decision of the district's career ladder committee to not place Petitioner on level two of the career ladder.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED for failing to state a claim for which relief can be granted pursuant to 19 Tex.  Admin.  Code §157.22.

SIGNED AND ENTERED this 19th day of December, 1986.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED the 30th day of January, 1987.

_______________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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