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Statement of the Case

Marsha Short, Petitioner, appeals the decision of the Board of Trustees of Rains Independent School District, Respondent, terminating her employment with said school district.  Petitioner is represented on appeal by Larry R. Daves, Attorney at Law, Tyler, Texas.  Respondent is represented on appeal by Tracy Crawford, Attorney at Law, Tyler, Texas.  The Hearing Officer appointed by the State Commissioner of Education for the purpose of issuing a Proposal for Decision is Cynthia D. Swartz.

On July 17, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be GRANTED. Our records reflect that a copy of the Proposal for Decision was received by both parties.  Respondent filed Exceptions to the Proposal for Decision on September 4, 1986.  No reply to the exceptions was filed.

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1. Petitioner was employed by Respondent as a classroom teacher for the 1985-86 school year pursuant to a written contract.  (Tr. p. 8).  Petitioner is certified to teach elementary education and kindergarten and has a Master's degree in elementary education.  Beginning with the 1974-75 school year, Petitioner had maintained employment with the Respondent until her termination on January 23, 1986.  (Tr. pp. 72-73).

2. Petitioner filed a career ladder appeal on May 24, 1985, protesting her nonplacement on level two of the career ladder for the 1984-85 school year.  (Short v. Rains ISD, Docket No. 015-R9-985).

3. Petitioner's appeal is the only career ladder appeal filed in Rains ISD.  (Tr. p. 12).

4. On November 5, 1986, an incident occurred wherein Petitioner attempted to administer corporal punishment to one of her fourth grade male students who had a history of disciplinary problems.  Following the school's procedure regarding corporal punishment, the Petitioner obtained another teacher, Ms. Lou Ann Greene, to witness the administering of punishment.  The student became recalcitrant.  While crying and rolling on the floor, he repeatedly refused to accept his punishment and cried out for his "mommy and daddy." Petitioner attempted several times to paddle the student, but his actions and physical size prevented her from administering the punishment.  At some point after her vain attempts to discipline the student, Petitioner took the student's face in her hand and told him "if he did not shut up she was going to jerk every tooth in his head out." (Tr. pp. 160-62).

The principal, Mr. Emery Cathey, was summoned by the principal's secretary.  Upon Cathey's arrival, he proceeded to try to paddle the student, but was likewise unsuccessful.  Becoming extremely distraught, the principal abandoned his attempts to discipline the student.  The Petitioner subsequently attempted to paddle the student but was still unsuccessful.  Thereafter, the principal called the student's parents.  (Tr. pp. 47-51).

5. The student, who was legally blind, had a history of disciplinary problems which included other incidents wherein he displayed similar uncontrollable behavior.  (Tr. pp. 48-49, 56).

6. Petitioner's evaluation dated October 21, 1983, provided the following comments with regard to Petitioner's disciplinary abilities:

The teacher does the best job in discipline control of any teacher that I have ever supervised! Therefore, her teaching proceeds at great bounds.  [Comments written by Principal Cathey].

(Pet. Ex. 13).

7. In Petitioner's evaluation dated April 26, 1985, Petitioner received the highest rating (5) in the area of discipline.  This rating is defined by the evaluation instrument as a clearly outstanding score, and was accompanied by a handwritten comment of "excellent control." [Comment written by Principal Cathey] (Pet. Ex. 6).

8. In Petitioner's evaluation following the November 5th incident, dated November 21, 1985, Principal Cathey rated Petitioner One (1) (i.e., "unsatisfactory") in the area of discipline.

9. The Board of Trustees held a special session meeting on November 19, 1985.  Board member, M. Kenneth Shipp, based upon a "rumor in the community," brought up the incident of November 5, 1985, involving Petitioner.  Superintendent Jerry Gideon told the Board that he would conduct an investigation and, if necessary, call another meeting with respect to his findings.  (Tr. pp. 14-15).

10. On the next day, November 20, 1985, Gideon called an emergency session of the Board of Trustees.  (Tr. p. 16).  At this meeting, Gideon related the information he had gathered regarding the November 5th incident and told the Board that "before any action could be taken, Ms. Short needed to have her right to appear and explain her side of the issue." The Board authorized Gideon to invite Petitioner and advise her of the proposed termination.  (Tr. p. 19).

11. Petitioner was invited by the Board to the November 25, 1985 Board of Trustees meeting to give her account of the November 5, 1985 incident.  (Tr. p. 23).  Petitioner attended the meeting with her teacher's association representative, Judy Edwards.  (Tr. p. 21).

12. In a letter dated November 26, 1985, Gideon informed Petitioner that the Board of Trustees had passed a motion that proposed the termination of her contract.  The letter further provided that the basis for consideration of such action was the conduct of Petitioner during an attempt to discipline a student on November 5, 1985 and that her conduct was a possible violation of the following School Board policies:

(A) All district personnel shall recognize and respect the rights of students, as established by local, state, and federal law.

(B) The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy.

(C) The educator shall make reasonable effort to protect the student from conditions detrimental to learning, or health, or safety.

(Pet. Ex. 1).

13. The Board of Trustees on January 23, 1986, conducted a hearing at Petitioner's request wherein the Board considered the issue of their proposed termination of Petitioner.  At the conclusion of the hearing, the Board of Trustees made the decision to terminate Petitioner.  (Pet. Ex. 2).

14. The Board of Trustees' reason for terminating Petitioner's employment was based exclusively on the conduct of Petitioner during her attempt to discipline the student on November 5, 1985.  (Tr. p. 27).

15. Prior to the November 5th incident, Petitioner had never received any reprimand or rebuke for failure to comply with the school disciplinary policy and, in fact, had been commended for her ability to discipline students and for her compliance with school regulations.  (Tr. pp. 41-42).

16. The parents of the student involved did not instigate the actions taken with regard to Petitioner's termination nor did they appear before the Board to testify.  (Tr. p. 117).

17. The student did not testify at any hearing regarding the disciplinary incident on November 5, 1985.  (Tr. p. 28).

Discussion

Petitioner alleges that the Respondent wrongfully terminated her and that such wrongful termination was done in retaliation for her filing of a career ladder appeal.

Section 21.210 of the Education Code governs termination of a term contract teacher during the term of the teacher's contract.  In order for a board of trustees to discharge a teacher mid-contract, the board must have adequate cause for said discharge.  Respondent claims it had cause to terminate Petitioner because of her conduct in trying to discipline a student on November 5, 1985.

According to Respondent, the Board felt that this conduct "wasn't at the standards of the teaching profession and that such conduct physically and mentally abused the child." (Tr. p. 28).  However, the Board conceded that Petitioner's conduct did not injure the child.  (Tr. p. 29).

The conduct of Petitioner which ultimately resulted in her termination consisted of the following:

[testimony of Ms. Lou Ann Green]

A. Okay.  I don't remember what was going on as I walked in but, as I began to fill out the report, I dated it and I put the child's first name and, at this point, Ms. Short had started to discipline him and he was in the floor rolling and screaming and kicking and I stopped the report.

Q. Let me ask you just, at that point, to go ahead and to describe in your own words what you saw and, specifically, what you saw with regard to Ms. Short and her conduct during that period of time.?

A. Okay.  The child grabbed hold of the chair that I was sitting in and that's why I stopped writing the report.  I took his hand and got it loose from the chair because I was afraid he was going to pull the chair over on him.

I got up and moved out of the way and [the student] was on the floor on his back rolling just back and forth and Ms. Short was on her knees trying to spank him.

*


*


*

Q. Anything else, did you see her place her hands on him in any way?

A. Yes, sir.

Q. What did you see her do?

A. Well, at one point she took one hand and squeezed his cheeks together while telling him to shut up.

*


*


*

Q. All right.  Did you ever hear any kind of a reference made about teeth?

A. Yes, sir.

Q. What was said?

A. She told him if he did not shut up she was going to jerk every tooth in his head out.

*


*


*

Q. While she was there, down on the floor, describe what was going on while the two of them were there.  Was she, in effect, wrestling with him, trying to get him turned over or what?

A. Yes, sir.  She was trying to spank him and she may have spanked him one lick but she couldn't spank him the way he was doing.

Q. After the events that had transpired were over with, what was your overall feeling or your impression with regard to the manner in which it had been conducted by Ms. Short?

A. Well, I was upset.  I felt like it could have been handled in a better way.

(Tr. pp. 160-62).

After the foregoing transpired, the principal was summoned and testified to the following:

Q. Let's go through that, then.  When you got in, the child was either sitting in the chair or standing and what was Ms. Short doing?

A. I don't know for sure.  She was there right by him.  I don't know whether she was talking to him.  I can't remember.  You know, it's been a little while.  As to whether she was really talking to him or what . . . .

Q. What did you do?

A. I asked her what was happening and she said she was having trouble with [the student].  He didn't want to take his punishment; something about some homework.  I told him, you know, he was going to have to take his spanking.

Q. Had you had trouble with this child before?

A. Yes, sir.

Q. What kind of troubles had you had with [him]?

A. About the same type that we had that day in that he did not want to take spankings and he always wanted to call his Mother and wanted us to get his Mother or his Daddy and bring them up at school or anything to keep from taking a spanking.

Q. What had he done in the past to avoid taking spankings?

A. He'd get down in the floor.

Q. Kick and scream and holler?

A. Yes, sir.

Q. He did that with other teachers?

A. At least one other, for sure.

Q. Who was that?

A. A Ms. Wright.

Q. Had you personally seen him behave this way before?

A. Yes, sir.

Q. It wasn't unexpected that Ms. Short was having a problem with him then?

A. Not to me.

Q. She explained the situation and then what did you do?

A. I went around to my desk and told her - - I probably sat down.  I don't remember whether I sat or stood and told him he was going to have to take his spanking.  I had talked to his Daddy before and he said that he was going to have to take his spanking even if I had to go pick him up and spank him and I said "You were there when your Daddy told you that.  He said you were going to have to take that spanking."

He told me - - This was - - Ms. Wright and Mr. McKinney and I were in the office on that conference and he said "You're going to have to take it" so I told him that he was going to have to take his spanking and he still refused to take it.

Q. What did he do?

A. He was hollering he wants his Mama and "I did my homework" or something of that nature.

Q. Did he get down in the floor again?

A. Ms. Short attempted to spank him and, of course, he twisted and turned where she couldn't and I can't remember right then whether he got down in the floor with her or not.  I don't believe so.

Q. I'm talking about while you were in there, what you saw.

A. This is while I was sitting there and so I told him "You're going to have to take a spanking" or "I'm going to" because I figured, you know, if I got up, a lot of times a kid will say "Well, I want her to spank me rather than you" but he still refused to take it.

Q. Then what happened?

A. Then I went over and started to spank him and he fell in the floor and when he got on the floor I tried to pick him up and he's a pretty heavy student and he wasn't going to let me do it but I was determined I was going to spank him anyhow so I did pick him up and attempt to spank him and he put his right hand on his - - behind him and I hit it once.

I told him he was going to have to move his hand or it would get hurt and I tried to hit another time or two - - never could get a real good lick on him so, as far as the spanking, I didn't do a very good job as far as it being successful.

Q. Then what happened?

A. Well, I was so distraught and exhausted from trying to spank him that I told - - I went over to my desk and I was going to call his parents just to come get him.  I wasn't going to put up with it anymore.  I laid my board down on the corner of the desk.

I can't remember whether I tried to get his number in the book and couldn't and got the Secretary to get hold of the Mother and I finally got hold of the Mother and told her she was going to have to do something with him and I can't remember whether she even came up right then or just a little bit later but she did come up because I had her to go see Ms. Short.

Q. Did Ms. Short, then, after you put the paddle down, did she then try to go ahead and give him a swat?

A. Yes, sir.

Q. What happened?

A. He turned and twisted and turned and she may have hit him once or something.  I mean, it was kind of like mine.  Neither one of us were doing any good.

Q. As far as anything you saw with regard to Ms. Short's treatment of the kid, did she use any excessive force on him?

A. Nothing but trying to just literally hold him around and try to make him give a - - you know, where you could get a lick - - trying to hold him some way to get hold of - -

Q. Did she do anything other than what you had done?

A. She didn't do as much as I did as far as that goes but a little different.

(Tr. pp. 47-51).

Further, when the principal was asked whether he thought his attempts to try and calm the child down were excessive, he stated, "I think they were more excessive." (Tr. p. 68).

The question as to what constitutes cause has been addressed in previous cases.  In Degnan v. Texas School for the Deaf, No. 142-R2-684, p. 9 (Comm'r Educ., Jan. 1986), the Commissioner found that the teacher's series of action which included striking a child about the head and face with his cap, kicking a chair out from under a student, and physically dragging a student out of his classroom for calling him a name and then returning to the class and screaming at the remaining students constituted cause for termination of the teacher's employment.  Further, in Dooley v. Fort Worth ISD, No. 106-R2-284, p. 12 (Comm'r Educ., Jan. 1985), the Commissioner determined that a coach's actions in tackling an eighth grade football player were wrongful and potentially harmful.

This case is also distinguishable from Whalen v. Rock Springs ISD, No. 065-R1-284 (Comm'r Educ., July 1985).  In Whalen, a teacher had been specifically instructed to not teach sex education until the unit had been revamped and approved.  Additionally, the district had expressed to the teacher its intent to separate the class by gender for instruction in this area.

In direct violation of these instructions, the teacher spent two class periods discussing sensitive and controversial aspects of sex to 11 and 12 year old students and suggested that some of her students participate in self-gratifying activity and that they search for discarded condoms.  Further, the Petitioner went into graphic detail regarding homosexual intercourse and explained how a female could sexually satisfy herself.  In this instance, the Commissioner affirmed the teacher's termination because she intentionally disregarded the specific directive she had been given regarding sex education and discussed the subject in an inappropriate and offensive manner.

In the circumstances of the present case, Petitioner was not given any specific instruction which was violated, but rather lost her composure and professionalism while disciplining an indecorous child.  Petitioner is a teacher who has been teaching for approximately eleven years and has received excellent evaluations during those years.  Excluding the November 5th incident, Petitioner has been highly commended for her disciplinary methods.  The child she attempted to discipline had a reputation of being a disciplinary problem and had displayed this type of behavior in previous occasions.  Aside from her actions wherein she grabbed the child's face and made the remark that "if he did not shut up she was going to jerk every tooth in his head out," her attempts in disciplining the student were exceeded by the principal who was not subjected to any form of rebuke for his actions by the administration.

Without question, this behavior was clearly inappropriate and Petitioner's conduct might well have justified Petitioner's nonrenewal; however, the standards for termination are much greater.  Her conduct constituted an isolated incident in eleven years of favorable teaching for the district.  Further, it is not apparent how her conduct was harmful or even potentially harmful to the student since there was never any testimony from the student.  Under these circumstances, it cannot be concluded that Petitioner's actions constituted adequate cause justifying the termination of her employment during the term of her contract.

Having determined that Respondent has failed to demonstrate adequate cause to support the termination of Petitioner's contract, it is not necessary to determine whether her termination was done in retaliation for Petitioner's filing of her career ladder appeal.

Conclusions of Law

After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1. Respondent Rains ISD has failed to demonstrate adequate cause to support the termination of Petitioner's contract.

2. Petitioner is entitled to reinstatement and back pay from January 23, 1986 to the date of reinstatement.

3. Petitioner's appeal should be GRANTED.

O R D E R

After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, GRANTED, and Petitioner shall be entitled to reinstatement in the same professional capacity and back pay from January 23, 1986 to the date of reinstatement.

SIGNED AND ENTERED this  19th  day of  February  , 1987.

_______________________________

W. N. KIRBY
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