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DECISION OF THE COMMISSIONER
Statement of the Case
Hettie Jane Garvin, Petitioner, brings this appeal from the decision of the Board of Trustees of Mission Consolidated Independent School District, Respondent, denying her request to be placed on level two of the career ladder for the 1984-85 school year.  Petitioner is represented by Preston Henrichson, Attorney at Law, Edinburg, Texas.  Respondent is represented by Darrell Davis, Attorney at Law, Mission, Texas.  A hearing was conducted on December 17, 1985 before Joe Garza, the Hearing Officer appointed by the State Commissioner of Education.  The substitute Hearing Officer appointed by the State Commissioner of Education is John T.  Fleming.

On July 14, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  The Career Ladder Committee of Respondent Mission Consolidated Independent School District reviewed 160 applications for placement on level two of the career ladder for the 1984-85 school year.  (Tr.  17).

2.  The Committee eliminated 17 applicants from consideration because none of the 17 met the written criteria for placement.  (Tr.  21).

3.  The Committee determined that there were sufficient funds to place 116 teachers on level two of the career ladder.  (Tr.  20-21).

4.  The Committee relied on the verbal assessments of school principals in selecting from the 143 remaining applicants the 116 to be placed on level two of the career ladder.  (Tr.  23, 24, 27).

5.  The teachers were notified that "Reasons for selecting teachers to be placed on Career Ladder Level II will be confidential and not subject to disclosure since it relates to confidential information such as evaluations." (Resp.  Ex.  3).

Discussion
Petitioner's claim that Respondent acted arbitrarily, capriciously, or in bad faith is grounded, in part, on the following factual allegations: (1) that Respondent, after selecting Petitioner for placement on the career ladder, rescinded that selection; (2) that no notice was given the teachers that subjective criteria would be used, or how it would be used; (3) that Petitioner, after selection to the career ladder, was removed solely for reasons of economic expediency; and (4) that Petitioner's removal or failure to be selected was because Respondent employed a quota system in determining who to place on level two of the career ladder.

It is not immediately clear that the above allegations sufficiently set forth facts which, if true, would lead to a reasonable conclusion that Petitioner's rights might have been violated in such a way that entitled Petitioner to relief from the Commissioner.  19 TAC 157.44(a).

To the extent that inferences of arbitrariness, capriciousness, or bad faith can conceivably be drawn from the above-referenced factual allegations, the evidence in the record to support the allegations is insubstantial.  Indeed, the evidence is all to the contrary, and demonstrates (1) that Respondent never rescinded Petitioner's selection, because Petitioner was never selected; (2) that notice was given to the teachers that subjective opinions would play a part in the selection process; (3) that budgetary or economic constraints did not enter into the committee's decision not to place Petitioner on level two of the career ladder (though such considerations were involved in limiting the number of level two placements to 116); and (4) that no quota was used in determining who should be placed on the career ladder.

Petitioner also claims that Respondent relied on irrelevant "personal" considerations in refusing to place Petitioner on level two of the career ladder.  The evidence in the record to support this contention is insubstantial.

Petitioner next complains that the use of the subjective opinions of high school principals in assigning teachers to the career ladder was arbitrary, capricious, or in bad faith.  It is not per se arbitrary, capricious, or in bad faith to rely on the subjective assessments of high school principals in determining career ladder placements.  Moreover, it appears from the record that the principals limited their comments to relevant criteria, being guided by the contents of the evaluation forms.  (Tr.  62).

Finally, Petitioner contends that the teachers were not given an opportunity to rebut the evaluations of the principals, and that no law exists permitting Respondent to determine, on the basis of subjective assessments, who should be placed on the career ladder on the basis of subjective assessments.

As has been held before, teachers are not entitled to rebut the content of a principal's assessment of the teacher to the Career Ladder Committee.  Deason v.  Pine Tree ISD, No.  216-R9-885 (Proposal to Comm'r Educ., Feb.  1986).  As for Petitioner's claim that no law entitled Respondent to conduct its selection process in the manner chosen, the burden rests with Petitioner to show that the process used was arbitrary and capricious or utilized in bad faith.  Petitioner has not made such a showing.

Conclusions of Law
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent Mission Consolidated Independent School District did not act arbitrarily, capriciously, or in bad faith in failing to place Petitioner on level two of the career ladder for the 1984-85 school year.

2.  Petitioner's appeal should be DENIED in its entirety.

O R D E R
After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED in its entirety.

SIGNED AND ENTERED this 19th day of December, 1986.

_______________________

W.  N.  KIRBY
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