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DECISION OF THE COMMISSIONER
Statement of the Case
Gerald Bennett, Petitioner, appeals the proposed action of the Waco Independent School District, Respondent, to reassign Petitioner to different coaching duties.  Petitioner alleges that the reassignment constitutes a demotion in violation of his contract.

A hearing on the merits was conducted on October 1, 1986 before Cynthia D.  Swartz, the Hearing Officer appointed by the State Commissioner of Education.  By order dated December 15, 1986, Ms.  Swartz recused herself.  Subsequently, Joan Howard Allen was appointed as substitute Hearing Officer.  Petitioner was represented by Martha P.  Owen, Attorney at Law, Austin, Texas.  Respondent was represented by Peter K.  Rusek, Attorney at Law, Austin, Texas.

On April 4, 1988, the Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Exceptions and Replies to the Amended Proposal for Decision were timely filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a teacher by the Waco Independent School District by contract dated March 31, 1982.  The term of the contract was for five years.  (Pet.  Ex.  1).

2.  The contract provides in part:

The Waco Independent School District, hereinafter called "District", hereby agrees to employ the undersigned Teacher, and the undersigned Teacher hereby agrees to be employed by the District as a teacher subject to assignments for a period of five (5) consecutive school terms.  .  .

(emphasis added).  (Pet.  Ex.  1).

3.  The parties' contract does not provide that Petitioner provide coaching services to Respondent.  Paragraph 8 of the contract mentions "special assignments" but does not obligate the parties.  The provision reads:

If the performance of "special assignments", for which a stipend and/or a salary above the teaching salary is paid, constitutes an integral part of the services for which the District has agreed to employ the Teacher under the terms of this contract, and if the Teacher should fail or refuse to perform such "special assignments" in a professional manner, then the employment of the teacher may be terminated according to district policy.

(Pet.  Ex.  1, paragraph 8).

4.  Although the employment contract incorporates by reference the district's policies, no evidence was presented to establish a contractual relationship between the parties with regard to coaching duties.  (Pet.  Ex.  1; Record).

5.  No evidence was presented as to the salary and stipend schedules which govern Petitioner's employment with the district.  (Record).

Discussion
Petitioner asserts that his proposed reassignment in coaching duties constitutes a demotion.  It is unnecessary, however, to reach this issue given the contract between the parties.

The five year employment contract between Petitioner and Respondent is for the position of "teacher." (Pet.  Ex.  1, paragraph 1).  The position of coach is not addressed by the contract except possibly in paragraph 8.  (Finding of Fact No.  3).  However, this provision in and of itself is insufficient as a matter of law to create a property interest in any coaching position.  It merely gives Respondent the right to terminate Petitioner's employment should Petitioner fail to perform such "special assignments" in a professional manner.  Thus, the contract does not require employment as a teacher/coach.  A property interest is created only in the stated position of teacher; the contract does not create a property interest in a coaching position.  No other evidence was adduced at hearing to prove a contractual relationship between the parties with regard to coaching.  Without such proof, no property interest is shown.

An employee is entitled to due process only if a protectible interest, such as a property interest, is demonstrated.  Here, although it may be argued that the proposed reassignment of coaching duties resulted in a decrease in responsibility and pay, Petitioner is not entitled to relief because he failed to show that a property interest exists in the position of coach.  Petitioner's appeal should therefore be DENIED.

Reply to Exceptions
Petitioner would have the Commissioner go outside the four corners of the employment contract to find that Petitioner has a property interest in a specific coaching position.  However, there is no legally sufficient extrinsic evidence to prove that Petitioner had a property interest in a coaching position, for example, board policies, salary schedules, etc.  Petitioner relies heavily on the testimony of the district's superintendent that the employment contract covers both teaching and coaching positions.  However, these statements constitute legal conclusions which are unsupported by the terms of the contract.  Furthermore, only the board of trustees can contractually bind the district through official action; no evidence of such action is presented.

Without proof of a property right, Petitioner is not entitled to relief.  Petitioner failed to prove that the coaching position was anything other than at will; without such proof, the district was empowered to reassign or terminate the coaching duties as it saw fit so long as there existed no legally impermissible reasons for its actions.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The employment contract between Petitioner and Respondent is insufficient to create a property interest in the position of coach.

2.  Petitioner failed to demonstrate a property interest in any coaching position.

3.  Petitioner is not entitled to due process in regard to his proposed reassignment.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 1st day of July, 1988.

_______________________

W.  N.  KIRBY
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