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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Lowery appealed Respondent's denial of a Texas Teacher Certificate and requested final determination from the State Commissioner of Education.

Petitioner was represented by Dohn S.  Larson, Attorney at Law from Austin, Texas.  Respondent was represented by Magdalena H.  Montelongo, Attorney at Law from Austin, Texas.  The cause was set for hearing on July 7, 1994.  On June 22, 1994, counsels for the parties met, stipulated to the facts stated herein and entered into an Agreed Settlement recommending that Respondent issue a Texas teacher certificate to Petitioner.  The parties present this matter directly to the Commissioner who accepts the stipulations and adopts the recommendation.

Findings of Fact
After due consideration of the evidence, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner seeks Texas teacher credentials through the alternative certification program.

2.  For the past two years, Petitioner has been employed at Hidalgo Independent School District as a teacher at the high school and has earned two consecutive contract extensions.  His superintendent, Dr.  Alejo Salinas, Jr., is aware of Petitioner's past and endorses Petitioner's request for alternative certification.  Stipulation No.  7.

3.  On August 17, 1981, in Denton County, Texas, Petitioner committed the offense of robbery.  Petitioner Lowery did not resist arrest and cooperated fully with the officers.  Petitioner provided a voluntary statement to the Denton Police Department Stipulations No.  1 and No.  2.

4.  On or about November 10, 1982, in Cause No.  17,157-C, before the 211th Judicial District Court of Denton County, Texas, Petitioner confessed to the allegations contained in Indictment No.  17,157-C and was placed on probation for a period of five (5) years.  The court deferred final adjudication of Petitioner's guilt.  Stipulation No.  3.

5.  On January 24, 1985, the Director of Denton County's Adult Probation Services, Mr.  Charlie J.  Cole, Jr., filed a motion for early termination of Petitioner's probation and the judge of the 211th District Court of Denton County, Texas, terminated Petitioner's probation.  Stipulation No.  4.

6.  The incident in question has been an isolated incident.  Petitioner acknowledges that his conduct was out of character and wrong.  In June of 1981, Petitioner experienced the death of his grandfather and this occasioned his return to the United States and a subsequent honorable release from military duty.  Petitioner then embarked upon a futile search for employment while his wife returned to pursue her college degree.  Petitioner was under a great deal of stress during this particular time period.  Petitioner offers these facts to describe a state of mind and not as justification for his action.  Petitioner at all times has acknowledged that his conduct and offense were wrong.  Stipulation No.  5.

7.  Since the commission of the offense thirteen years ago, Petitioner has put his wife through school, attained a B.B.A.  degree in marketing, started his own construction company while maintaining a full-time construction superintendent's position, raised two children, joined the Calvary Baptist Church, became a troop committee member for his son's Boy Scout troop, participated in a neighborhood watch program and assisted the local library.  Petitioner has been gainfully employed, has maintained his family throughout this period, and has been an active community member.  Stipulation No.  6.

8.  Petitioner enjoys the support of his assistant principal, Mr.  David Almaguer.  Mr.  Almaguer has known Petitioner for the past two years and has been in a position to supervise and assess Petitioner's teaching performance and responsibilities Stipulation No.  8.

9.  Patrick Q.  Straub, Petitioner's neighbor and a United States Border Patrol Agent, has known Petitioner since November of 1990.  Mr.  Straub is called upon to assess character within the scope of his position in law enforcement.  He is aware of Petitioner's past and endorses Petitioner's character as positive.  As a parent, Mr.  Straub considers Petitioner of worthy character to instruct his children.  Stipulation No.  9.

10.  Petitioner has demonstrated a capacity to teach students in ESOL and English.  Petitioner has proven to be a good role model for the students he has worked with at Hidalgo High School.  Stipulation No.  10.

11.  Petitioner has not engaged in any further unlawful conduct since his arrest in 1981.  Stipulation No.  11.

12.  Petitioner has successfully rehabilitated himself and is of worthy character to instruct the youth of this state.  Stipulation No.  12.

13.  Respondent does not object to issuance of teaching credentials to Petitioner Charles Phillip Lowery, Social Security No.  444-48-2337.  Stipulation No.  13.

Conclusions of Law
1.  The Commissioner of Education has jurisdiction over this action pursuant to Tex.  Educ.  Code Ann.  §11.13, §13.046 and §11.52.

2.  No evidence establishes that Petitioner poses a threat to the welfare or safety of students.

3.  Petitioner is worthy to receive a Texas Teacher Certificate.

4.  Petitioner's appeal is granted.

ORDER
After due consideration of the record and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby:

ORDERED that the Division of Educator Preparation and Certification issue a Texas Teacher Certificate to Charles Phillip Lowery, SSN 444-48-2337.

SIGNED AND ISSUED this 4th day of November, 1994.

_______________________

LIONEL R.  MENO

STATE COMMISSIONER OF EDUCATION
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