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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Edwin Braziel, by next friend Mr.  and Mrs.  Donald Braziel, appeals from a decision of the Board of Trustees of Waller Independent School District, Respondent, expelling him from school for the remainder of the 1985-86 school year.  John T.  Fleming was assigned by the State Commissioner of Education to issue a Proposal for Decision and prepare a recommendation.  Petitioner is represented by his parents.  Respondent is represented by Richard G.  Sedgeley, Attorney at Law, Houston, Texas.

On December 10, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DISMISSED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following undisputed Findings of Fact:

1.  The Board of Trustees of Respondent Waller ISD voted to expel Petitioner Edwin Braziel on January 20, 1986.  Petitioner was informed of the decision by letter dated January 22, 1986.

2.  On July 25, 1986, Petitioner filed an appeal of the decision with the Texas Education Agency.

3.  Petitioner admits that the Petition for Review was untimely filed.

4.  Initially Petitioner did not intend to appeal the decision.

5.  Petitioner subsequently decided that the decision of the Board was in error, and filed an appeal.

6.  Petitioner was unaware that there was a filing deadline.

7.  The School Board informed Petitioner of his right to appeal (letter of January 22, 1986), which Petitioner concedes in his Response to Respondent's Motion to Dismiss.

Discussion
Respondent filed a Motion to Dismiss for failure, among other things, to timely file a Petition for Review.  A notice of appeal must be filed within 30 days after the decision complained of is communicated to Petitioner, 19 TAC §157.43, and a Petition for Review is to be filed within 60 days after the decision complained of is communicated to Petitioner, 19 TAC §157.44.

Petitioner admits that his Petition for Review was untimely filed, but claims that he was unaware of the filing deadline.  Approximately seven months elapsed between the decision of the Board of Trustees and the filing of the Petition for Review.

The time for filing a Petition for Review may be extended at the discretion of the State Commissioner of Education if a good faith attempt has been made to comply with the filing deadlines.  19 TAC §157.11(b).  Such an exercise of discretion does not appear warranted under the present facts.

Petitioner has requested in his prayer for relief that credit be given for the semester of school accomplished before the expulsion took place.  However, it has not been alleged that the Board of Trustees refused any such request.  Such a request must be presented to the Board of Trustees and a decision rendered before this Agency can entertain such a request for relief.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner failed to timely file his appeal with the Texas Education Agency.

2.  Respondent Waller Independent School District's Motion to Dismiss should be GRANTED.

3.  Petitioner's appeal should be DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 19th day of February, 1987.

___________________________

W.  N.  KIRBY
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