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DECISION OF THE COMMISSIONER
Statement of the Cases
Gloria Johnstone has appealed the granting of a waiver by the Texas Education Agency, Division of Field Services, Waiver Unit to her former employer which resulted in the elimination of her position as a teacher in Respondent's Correlated Language Arts program and, correspondingly, the nonrenewal of her term contract.  Although the two appeals (referenced by individual docket numbers above) were at one time consolidated, at oral argument and hearing in March of 1993, counsel for the parties agreed that they should proceed separately.  Nevertheless, because of the interplay between the facts and circumstances common to each, and the fact that resolution of the propriety of the waiver issue is dispositive on the legitimacy of the nonrenewal, this Decision will jointly resolve each.  A Proposal for Decision was issued on December 2, 1994 wherein it was recommended that Petitioner's appeals be denied.  Exceptions and replies were filed and considered.  The exceptions are overruled.

Katherine L.  Moore was appointed by the Commissioner of Education to substitute as Administrative Law Judge (ALJ) for the previously assigned ALJ, Lorraine Yancey.  Petitioner is represented in both appeals by Dianne E.  Doggett of Austin, Texas.  Respondent Texas Education Agency, Division of Field Services, Waiver Unit in Docket No.  330-R8-692 was represented by Kevin O'Hanlon.  Respondent Fruitvale I.S.D.  in Docket No.  354R1-792 is represented by John C.  Hardy of Tyler, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed as a Correlated Language Arts teacher by Respondent, Fruitvale Independent School District during the 1991-1992 school year.

2.  During the Spring of 1992, agents for the Fruitvale I.S.D.  applied for a waiver from the Texas Education Agency, Division of Field Services, Waiver Unit allowing them to make a number of changes to their curriculum including the elimination of their Correlated Language Arts program at the district's high school.

3.  The Commissioner or his designee is authorized under Tex.  Educ.  Code §11.273 and under 19 Tex.  Admin.  Code §61.31 to waive course requirements as set forth in 19 T.A.C.  §75.142(L)(I)(A)(B) and (C).

4.  In conjunction with the filing of the waiver request, agents of Fruitvale I.S.D.  completed a form designed by the Texas Education Agency for that purpose.

5.  Information on the form was later verbally supplemented and an agent of the Texas Education Agency hand wrote said additional information on the division's copy of the form.

6.  The supplemental information given verbally related to providing the names of the individuals who were involved in developing the waiver request.

7.  Of the two typewritten names and the two handwritten names reflected on the TEA's copy of the waiver request, only one faculty member actually participated in the committee's development of the request.

8.  Three additional faculty members who were not named on the request also served on the committee.

9.  The waiver request form was in substantial compliance with Tex.  Educ.  Code §11.273.

10.  The waiver was granted in writing by officials with the Texas Education Agency in May of 1992.

11.  On March 12, 1992 Petitioner was notified of her proposed nonrenewal due to a reduction in force which had its genesis in the above referenced change in programs.

12.  Petitioner appealed the TEA's granting of the waiver to Fruitvale I.S.D.  in Docket No.  330-R8-692.

13.  Further, she requested and received a hearing before Fruitvale I.S.D.'s Board of Trustees concerning her proposed nonrenewal.  When her grievance was denied, she filed an appeal with this agency, docketed as 354-R1-792.

14.  As a part of her grievance concerning her nonrenewal, Petitioner did not allege before the school district's Board of Trustees that the district failed to follow its own policies EA and EAB.

Discussion
In a nutshell, Petitioner's departure as a teacher from the Fruitvale Independent School District was a direct result of the granting of a waiver by the Texas Education Agency's Waiver Unit, allowing the district to eliminate its Correlated Language Arts program, among others.  If the granting of the waiver was legitimate, the concomitant nonrenewal was lawful as well.

Petitioner's position with regard to her allegations against the Texas Education Agency Waiver Unit is that the waiver should not have been approved because: (1) the waiver application's written plan was not developed by the faculty of the campus and (2) the application did not include a section that described and verified how the requirements of 19 TAC §61.30(b)(5) were carried out, as required by Tex.  Educ.  Code §21.7532 and §21.930.  She further alleged that Fruitvale violated its own policies concerning campus-or district-level decisionmaking processes.1
With regard to Petitioner's allegations related to her nonrenewal, she claims that the decision to nonrenew her contract constituted a breach, was unlawful and not supported by substantial evidence because of the above referenced infirmities in the district's waiver application process.

Under §11.273 of the Education Code, all that is required in order to properly apply for a waiver of any challenged law or rule (deemed by a school district to inhibit student achievement), is for the district to submit an application to the TEA's Waiver Unit which reflects the district's plan, which must have been approved by the board of trustees and that was developed by either the principal or the district superintendent AND faculty of the campus or district.  These requirements were met when Fruitvale's Superintendent and Assistant Superintendent consulted with Lloyd Nations, Peggy Carnes, Debbie Carnes and Pat Staton.  Moreover, the enumerated sections on the application form itself2 literally track the requirements of 19 Tex.  Admin.  Code §61.30 in that it requires the requesting district to respond to various statements and questions obviously designed to meet the statutory requirements.  While a careful review of the application form submitted by Fruitvale reflects rather succinct and cursory responses, nothing in the statutes or codes mandate otherwise.  Moreover, it is not difficult to comprehend that certain plans for improving student performance are simplistic and straightforward and do not necessarily lend themselves to lengthy and protracted "development." Such was the "plan" developed by Fruitvale.

The Texas Education Agency, Field Services Division Waiver Unit responded appropriately to Fruitvale's waiver request.  The evidence is clear that the form, on its face, meets the requirements of the statute and, even though the names typed on the form in response to Question 73 were incomplete when the form was initially submitted, the district verbally supplemented this response when called upon to do so by the agency.  That one of the names given (i.e., Bob Pickens) was in error or that three other faculty member's names were omitted is of no consequence, because the reality is that a faculty committee was actually involved, as is contemplated and required.  To hold otherwise, then, would be to exalt form over substance.

Petitioner is of the belief that simply because the district did not formally have its site-based committee in place at the time the waiver was requested that that fact alone mandates a finding in her favor.  While technically it is true that the district was slow to implement that formal committee decisionmaking process, the fact remains that a faculty committee (regardless of what title it had or did not have) did participate in the development of the entire plan to eliminate certain courses and restructure the district's curriculum to meet the needs of its students.  Therefore, the legislative spirit and intent behind the implementation of site-based decisionmaking to ensure involvement of various components of the district and community in designing an educational plan to best educate the district's children was honored.

Turning then to the school district's nonrenewal of Petitioner's contract of employment, it is axiomatic that since the waiver was appropriately granted, the district's actions in nonrenewing Petitioner's contract was likewise legitimate.  School district's must have the freedom and flexibility to design and implement educational programs that afford their students the very best opportunity to learn.  While it is unfortunate that as a result of doing so Petitioner lost her job (and, because the district herein was so small, that no other position was available), it simply cannot be held that in every instance that a teacher is displaced, that act must be illegal.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education has jurisdiction over each of these disputes.

2.  The waiver application submitted by Fruitvale I.S.D.  to the Texas Education Agency, Division of Field Services Waiver Unit met the requirements of the law.

3.  The waiver granted to Fruitvale I.S.D.  by the Texas Education Agency, Division of Field Services Waiver Unit was appropriate.

4.  Petitioner's nonrenewal was supported by substantial evidence and was not illegal or a breach of Petitioner's contract.

5.  Petitioner's appeals should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeals are DENIED.

SIGNED AND ISSUED this 28th day of February, 1995.

_______________________

LIONEL R.  MENO

COMMISSIONER OF EDUCATION

1.  It is unclear from the pleadings or argument of counsel in what way a school district's violation of its own policies impact upon the TEA's decisionmaking process in granting or denying waivers.  Nevertheless, because there was no claim that the district violated its own policies made before the board of trustees, this assertion is not properly before this Agency.





2.  The evidence reveals that the form utilized by Fruitvale was supplied by the Texas Education Agency and apparently developed by that agency for that purpose.





3.  Question 7 asks for the names of the individuals or committee members involved in developing the waiver request.
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