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DECISION OF THE COMMISSIONER
Statement Of The Case
Petitioner appeals Respondent's decision to nonrenew her probationary contract.  Petitioner contends she was not re-employed in retaliation for the exercise of rights protected by the First Amendment.  Petitioner filed several grievances concerning (1) the failure of the principal to assign full-time aides to her program; (2) an assault on her person by a teacher's aide; (3) a letter regarding insubordination from her principal.  It is clearly established that a public employees can not be discharged on a basis that infringes that employee's constitutionally protected interest in freedom of speech.

A hearing was held on April 2, 1993 before Lorraine J.  Yancey, the Hearings Examiner appointed by the State Commissioner of Education.  Petitioner was represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent was represented by Chris Elizalde, Attorney at Law, Austin, Texas.

The record reflects Petitioner was not discharged for the exercise of speech that may be "fairly characterized as constituting speech on a matter of public concern".  Accordingly, on April 13, 1994, the Hearings Examiner issued a Proposal for Decision recommending that Petitioner's appeal be denied.  No exceptions were filed.

Findings Of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  At all times relevant to this appeal, Petitioner was employed by Respondent as a probationary teacher for the 1990-1991 and 1991-1992 school years.  Petitioner's contract was allowed to expire by its own terms.  (Admitted).

2.  The provisions of the Term Contract Nonrenewal Act did not apply during Petitioner's probationary period.  Pursuant to Texas Education Code §21.209, Respondent's board of trustees provided by written policy for a probationary period not to exceed the first two years of continuous employment in the District, in which case the provisions of the Term Contract Nonrenewal Act would not apply during such probationary period.  (Admitted).

3.  At the January, 1992 meeting of Respondent's board of trustees, Petitioner personally addressed the board concerning her need for a full-time teacher's aide for her classroom.  The Principal Glynn Wilson and the Superintendent had communicated to Petitioner that she did not need a full-time aide.  The board of trustees granted Petitioner's request.  (TR.  31).

4.  On or about January 17, 1992, and after Petitioner's January presentation to Respondent's board of trustees, Petitioner received a letter from Principal Glynn Wilson accusing her of insubordination for failing to follow campus procedures for personal leave on January 14, 1992.  (TR.  35 -39, 85).

5.  On or about March 20, 1992, Petitioner received notification from Principal, Glynn Wilson that he was recommending the nonrenewal of her employment contract for the 1992-1993 school year.  The letter of notification did not provide reasons for the nonrenewal of Petitioner's contract.  (Admitted; TR.  86).

6.  On or about March 22, 1992, Petitioner personally called members of the board of trustees and told them she wanted to keep her job.  On or about April 4, 1992, the mothers of Petitioner's students circulated petitions and obtained over 200 signatures requesting that Respondent rehire Petitioner for the 1992-1993 school year.  (Pet.  Ex.  #8).

7.  In April, 1992, on or about May 18, 1992, and on or about June 18, 1992, Petitioner presented a grievance before Respondent's board of trustees alleging that Principal Glynn Wilson had not recommended the renewal of her contract in retaliation for the grievance she filed regarding an incidence of insubordination that occurred on or about January 14, 1992.  The board of trustees took no action to renew Petitioner's contract.  (TR.  33, 34, 95 - 97; Resp.  Ex.  #2, 3, & 4).

Discussion
Petitioner contends she was discharged in retaliation for several complaints and grievances she made concerning the failure of the principal to assign full-time aides to her program, an assault on her person by a teacher's aide, and a letter of insubordination from her principal.  It is well established that a State may not discharge an employee on a basis that infringes that employee's constitutionally protected interest in freedom of speech.  Perry v.  Sindermann, 408 U.S.  593, 597, 92 S.Ct.  2694, 2697-98, 33 L.Ed.2d 590 (1972).  Even though Petitioner was a probationary teacher, and could be discharged for any reason or for no reason, she may nonetheless be entitled to reinstatement if she was discharged for exercising her constitutional right to freedom of expression as guaranteed by the First Amendment.  See Mt.  Healthy City Board of Education, 429 U.S.  274, 284-285, 97 S.Ct.  568, 574-575, 50 L.Ed.2d 471 (1977); Perry v.  Sindermann, supra, 408 U.S., at 597-598, 92 S.Ct.  at 2697-2698.

The dispositive issue is whether Petitioner's speech involved matters of public, rather than personal concern.  The First Amendment's protection against adverse personnel decisions extends only to speech on matters of "public concern--i.e., those matters dealing in some way with "the essence of self-government"; "matters as to which free and open debate is vital to informed decision making by the electorate", and "matters as to which debate must be uninhibited, robust, and wide-open".1
That Petitioner's grievances fail the threshold inquiry is demonstrated by comparing it with statements in prior decisions involving public employees.  Petitioner's employment was discontinued not for the filing of grievances but for the circumstances that created the grievances.  Petitioner failed to conduct herself in a manner acceptable to Respondent.  "An employer has an interest in promoting the efficiency of the public services it performs through it employees."2 As previous cases on the issue of freedom of expression have revealed, probationary employees who engage in self-expression on matters of no concern to the public do so at risk of lawful discharge.  Petitioner's appeal should be denied.

Conclusions Of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The State Commissioner of Education has jurisdiction of this appeal pursuant to Texas Education Code §11.13.

2.  Petitioner was not discharged for the exercise of speech on a matter of public concern.  Petitioner filed grievances on matters of personal concern.

3.  Respondent did not discharge Petitioner for an illegal reason.

4.  Respondent was free to discharge Petitioner for any reason or for no reason at all.

5.  Petitioner's appeal is DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED THIS 24 day of June, 1994.

_______________________

LIONEL R.  MENO

COMMISSIONER OF EDUCATION

1.  Connick v.  Myers, 461 U.S.  147-149, 103 S.Ct.  1690-91, 75 L.Ed.2d 708 (1983); Garrison v.  Louisiana, 379 U.S.64, 74-75, 85 S.Ct.  209, 216, 13 L.Ed.2d 125 (1964); Pickering v.  Board of Education, 391 U.S.  571-572, 88 S.Ct.  1736 (1968); Dun & Bradstreet, Inc., v.  Greenmoss Builders, Inc., 472 U.S.  749, 755, 105 S.Ct.  2939, 2943, 86 L.Ed.,2d 593 (1985) (plurality opinion) (quoting New York Times Co.  v.  Sullivan, 376 U.S.254, 270, 84 S.Ct.  710, 720-21, 11 L.Ed.2d 868 (1964).





2.  Pickering, supra, 391 U.S.  at 571-572, 88 S.Ct., at 1736
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