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Statement of the Case

Cheryl Washington, Petitioner, appeals the decision of the Wharton Independent School District Board of Trustees, Respondent, denying her placement on level two of the career ladder for the 1985-86 school year.  Respondent has filed a Motion to Dismiss for Petitioner's untimely filing of her appeal.

The Hearing Officer appointed by the Commissioner of Education to issue a Proposal for Decision is Cynthia D.  Swartz.  Petitioner is represented by Jefferson K.  Brim, III, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey J.  Horner, Attorney at Law, Houston, Texas.

On January 16, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  By letter dated April 22, 1986, the Selection Committee informed Petitioner that she did not meet the criteria for placement on level two of the career ladder for the 1985-86 school year.  Petitioner was also informed in this letter that she had a right to appeal the decision by completing and requesting an appeal hearing within 15 days.  (Resp.  MSJ, Ex.  A).

2.  By letter dated April 25, 1986, Petitioner was informed by Superintendent Henry Morse that she was not eligible for placement on level two of the career ladder for the 1985-86 school year because of her status as a first year teacher.  (Resp.  MSJ, Ex.  A).

3.  On May 20, 1986, the Board of Trustees decided to maintain its policy of requiring a teacher to be appraised by the District for one year before being eligible for level two assignment even though a Proposal for Decision, Chandler v.  Dallas ISD, Docket No.  085-R9-1085 (Prop.  for Dec.), disapproved of such a rule.  (Pet.  MSJ, para.  III).

4.  In a letter dated June 4, 1986, Petitioner informed the President of the Board of Trustees, Dr.  Bill Yankowsky, of the following:

I request the opportunity to meet with the Board of Trustees concerning the fact that I was omitted from the Career Ladder.  My omission from the Career Ladder was attributed to the fact that this is my first year in the Wharton Independent School District.  I understand the opportunity to appeal has passed; however, we all learned after that deadline that TEA does not approve of the one year rule.  I hope that the Board will agree to review my omission from the Career Ladder.  I am otherwise qualified to be placed on Level II of the Career.

(Emphasis added).  (Resp.  MSJ, Ex.  B).

5.  Respondent denied this request for a hearing.  (Pet.  Response to MSJ, para.  I).

Discussion
Respondent contends that Petitioner has waived her right to appeal the decision of the Career Ladder Committee because Petitioner failed to avail herself of the appeal process in the prescribed time frame.

As evidenced by letters sent to Petitioner from the Committee and the Superintendent, Petitioner was aware that in order to appeal the Committee's decision, she would have to complete and file a request for an appeal hearing within 15 days.  Also evidenced by Petitioner's own admission, Petitioner was fully aware that "the opportunity to appeal has passed."

However, Petitioner contends that only after the deadline was she made aware that the Texas Education Agency had a pending Proposal for Decision that denounced the one year requirement rule.  According to Petitioner, she is appealing the Board's decision to uphold the rule even though a contrary Proposal for Decision exists and therefore, the timelines have not run.

This is a specious contention.  Petitioner is seeking to circumvent the fact that she did not bring a timely appeal with regard to her career ladder placement by asserting that she is appealing a subsequent Board ruling.  Accordingly, Respondent's Motion to Dismiss is granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner failed to appeal the Career Ladder Committee's decision to not place Petitioner on level two of the career ladder for the 1985-86 school year to the Board of Trustees in a timely manner.

2.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this ?? day of March, 1987.

___________________________

W.  N.  KIRBY
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