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Statement of the Case
Bert Hurlbut and Henry Brooks, Jr., Petitioners herein, bring this appeal from a decision of the Travis County Board of Trustees, succeeded by the Travis County Commissioner's Court, Respondent herein.  The Dripping Springs Independent School District (DSISD) appeared as an intervenor.  The decision complained of granted the petition of a group of residents of the DSISD to detach a portion of that district and create the Lake Travis Independent School District (LTISD).  The matter was heard by Jefferson K.  Brim, III, Hearing Officer, on March 19 through 21, 1979.  The Petitioners were represented by Mr.  Adrian M.  Overstreet and Mr.  Dewey R.  Hicks, Jr., Attorneys at Law, of Austin, Texas.  The interests of the Respondent were represented by Mr.  Randall W.  Livingston, Attorney at Law, of Austin, Texas, who appeared on behalf of the DSISD.

The Appeal
The Petitioners contend that the petition for detachment from DSISD, offered to the County School Board, failed to meet the requirements of Section 19.263, Texas Education Code, in that land from only one school district was used to create the new school district and insufficient tax base would remain in the DSISD to support an "efficient" school system.  The Respondent stipulated to an affidavit made by the Travis County Surveyor, which stated that only land from the DSISD was used to create the LTISD.  The Respondent argued, nevertheless, that the statute did not require land from more than one school district to be included.  The Respondent also denied the contention of the Petitioners that the DSISD was left with less than enough taxable property to support an efficient school system.

Discussion and Findings of Fact
The contentions of the parties in this appeal centered upon the provisions of Section 19.263, Texas Education Code, and particularly upon the following subsections:

"(a) Subject to the limitations contained in Subchapter K of this chapter, and in conformity with the following provisions, new school districts, either independent or common, may be created by detaching territory from existing contiguous districts and uniting such territory into a new district."

"(f) Any district affected, either remaining or newly created, must have sufficient taxable valuations to support an efficient school system."

Inasmuch as the parties stipulated that all the land set out in the petitions for detachment were within the boundaries of the DSISD as it existed prior to this action, the dispute centers upon the construction of subsection (a) of Section 19.263.  The words, ".  .  .  existing contiguous districts .  .  ." would seem obviously to be referring to two or more districts.  Subsection (c) of the same section requires the county governing board to which the petition is addressed to allow "the officers of the boards of trustees of each district whose area would be affected .  .  ." to be given notice of the proposed action and to be given an opportunity to be heard.  Again, the obvious construction of this provision is that it is referring to two or more districts.

Since the early part of this century, the number of school districts in the State of Texas, has continually decreased from a high of over 5,000 districts in the 1920's to less than 1,200 districts today.  Much of this decrease may be attributed to the fact that the Legislature has set up several ways for school districts to consolidate voluntarily, but relatively few ways for new districts to be created.  The creation of a new school district involves the severing of established ties and the disassembling of an existing structure of school management.  The Legislature recognized the need to provide a means by which new districts could come into being, but it built safeguards into that means.  By requiring that more than one district be involved in the creation of the new district, and requiring that the boards of each district affected be given a voice in the proceedings, it assured the county board of more than one opinion from which to determine the need for the new school district.  By far the most common cause for a petition to create a new school district is a division among the voters of a district over some basic policy issue.  Had the Legislature allowed a district to split itself, it would have fostered factionalism in the school districts of this state, by placing in the hands of a vocal minority a means of threatening the majority controlling a school board.  Since neighboring school districts are unlikely to be involved in such policy disputes, their inclusion in the process set out in Section 19.263 enables the county board to hearfrom a group less interested in the intra-district dispute that may have caused the petition to be filed and more likely to be concerned with non-political considerations.  The procedure placed in law by the Legislature in Section 19.263, Texas Education Code, under this analysis, would appear a reasonable method by which to determine the need for creation of a new school district.

In the exceptions filed by the parties, the Respondent and Intervenor argued that Section 19.261, Texas Education Code, should be construed to mean the same as the statute from which it was derived, Art.  2742f, V.T.C.S.  Art.  2742f provided that a new school district could be created by detaching territory ".  .  .  from any district, common or independent, or any such contiguous districts .  .  .".  The Petitioner relied on Art.  5429b-1, Tex.Rev.Civ.Stat., also known as the Statutory Revision Program, section 1 of which provides, in part, as follows: "In carrying out the revision program, the sense, meaning or effect of any legislative act shall not be altered." The Respondent and Intervenor's view also relied on several Attorney General's Opinions which were urged as supportive of the Respondent and Intervenor's view.  Opinion No.  H-103, September 14, 1973, was quoted, in part, as follows: "`The Texas Education Code purports to be a codification of the existing law without substantive changes,' Section 2, Acts 1971, 62nd Leg., p.  3072, ch.  1024; .  .  ." The reference cited in the Opinion is to the codification of Title 3 of the Education Code, which applies only to higher education.  Titles 1 and 2 concerning the public schools, and containing Section 19.263, were passed by the 61st Legislature in 1969, with no such stipulation appended.  Opinion No.  H-103 concerned rates of tuition to be charged non-resident students at institutions of higher education, and in no way was related to the issues of this case.  This was similarly true of the other opinions cited, each of which concerned a question involving higher education.

The plain language of Section 19.263 is clear and unambiguous, and, in our judgment, not susceptible to any other construction than that set out in this decision.  Therefore, under the common law rule, it is unnecessary to refer to the history of the statute.

The second contention of the Petitioners is that the detachment of the Travis County portion of the DSISD would leave that district with less than enough taxable property to support an efficient school system.  The evidence placed in the record by the Petitioners and the Respondent indicates that, although DSISD cannot be called a rich district, it would not be the poorest district in the State of Texas by any indicator, should the partition into two districts be allowed to stand.  Whether or not a district is efficient depends as much, or more, upon the administration of the district's affairs and upon the will of the patrons of the district to support it than upon other factors such as inherent wealth.  It has been amply demonstrated by less-wealthy districts in this state in the past that these two factors can outweigh a low tax base.  Although the DSISD tax base would be low, it would be adequate to support an efficient school system.

After due consideration of the evidence, matters of record, and matters of official notice, I make the following findings of fact:

1. The proposed LTISD was made up entirely of land contained within the present boundaries of the DSISD.

2. The proposed LTISD contained more than nine square miles of area, and more than nine square miles of area are contained in the DSISD as it would be after the detachment.

3. The petition was signed by a majority of the qualified voters residing in the portion of the DSISD to be detached.

4. The territory proposed to be detached from the DSISD exceeds ten percent of the total area of that district, and the proposed detachment was approved by the Board of Trustees of the DSISD.

5. The proposed LTISD would have sufficient taxable valuation to support an efficient school system.

6. The DSISD, as it would exist after the proposed detachment, would have sufficient taxable valuation to support an efficient school system.

7. The Board of Trustees of the DSISD was given notice of, and an opportunity to appear at, the meeting of the Travis County School Board at which the petition for creation of the LTISD was approved.

8. No territory from an existing district contiguous to the DSISD was included in the petition for creation of the LTISD.

Conclusions of Law
After due consideration of the foregoing, I draw the following conclusions of law:

1. The LTISD was not created in conformity with Section 19.263, Texas Education Code, in that the petition for creation of the LTISD did not seek to unite territory taken from contiguous districts in creating the new district.

2. The valuation of taxable property remaining in the DSISD following creation of the LTISD would be adequate to support an efficient school system as required by subsection (f) of Section 19.263, Texas Education Code.

O R D E R
After due consideration of the foregoing findings of fact, conclusions of law, and matters of official notice, it is hereby

ORDERED that this appeal be, in all things, GRANTED, and the order of Respondent, Travis County School Board, creating the Lake Travis Independent School District, be, in all things, REVERSED.

SIGNED AND ENTERED the 5th day of JULY, 1979.

_______________________

M.  L.  BROCKETTE
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