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Statement of the Case
Petitioner EMILY STUESSY appeals the decision of the Ysleta Independent School District board of trustees, Respondent, to terminate her term contract during the school year.

On November 15, 1993 a hearing was held before Maggie Montelongo, the Administrative Law Judge appointed by the State Commissioner of Education to hear this cause.  Subsequently, Christopher Maska was appointed substitute Administrative Law Judge by the State Commissioner of Education.  Petitioner is represented by Ms.  Dianne Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Ms.  Carmen E.  Rodriguez, Attorney at Law, El Paso, Texas.

On February 2, 1995, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner's appeal be denied.  Exceptions and replies were timely filed and considered.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner, Emily Stuessy, was employed by Respondent, Ysleta Independent School District, as Coordinator of Guidance/Counseling during the 1991-1992 and 1992-1993 school years.

2.  Petitioner had a term contract with Respondent for the position of Coordinator Guidance/Counseling for the 1991-1992 through 1993-1994 school years.  Petitioner was the only Coordinator/Counseling employed by Respondent.

3.  Petitioner's term contract provides:

A determination by the Board that a financial exigency or program change requires that the contracts of employees be terminated during the contract constitutes good cause for dismissal.  Financial exigency, as used herein, means any decline in the Board's financial resources brought about by a decline in enrollment, cuts in funding, decline in tax revenues, or any other actions or events that create a need for the District to reduce financial expenditures for personnel.  Program change, as used herein, means any elimination, curtailment, or reorganization of a curriculum offering, legislative revisions to program funding, or a reorganization or consolidation of two or more individual schools or school districts.

4.  During the fall of 1992, Petitioner learned that her position might be eliminated as part of a reduction in force.

5.  In February of 1993, Petitioner was informed that her position would be recommended for elimination as part of a reduction in force.

6.  On March 10, 1993, Dr.  Durrett talked with Petitioner about the elimination of her position.  Petitioner was informed that she might qualify for other positions.

7.  Petitioner informed some of her counselors about the reduction in force.  Several counselors spoke against the reduction in force at the March 22, 1993 board meeting.

8.  On March 22, 1993, Respondent's board of trustees adopted a reduction in force that included Petitioner's position of Coordinator Guidance/Counseling.  The effective date of Petitioner's termination was June 30, 1993.  Petitioner was at the board meeting.

9.  The reduction in force saved Respondent $428,460.

10.  By letter of March 23, 1993, Petitioner was informed of the grounds for her termination and informed that if she desired a hearing, that she needed to request a hearing in writing.

11.  Petitioner properly requested a hearing.  After Petitioner received proper notice, hearings were held on April 26, 1993 and May 6, 1993 before a hearings examiner.  Petitioner was represented by a TSTA Uniserve representative.  Petitioner was allowed to present evidence and testimony and to cross examine witnesses.

12.  Policies DOAB and DOAB-R establish the procedures for reductions in force.

13.  Under policies DOAB and DOAB-R the board determines the employment areas affected.  The superintendent uses the criteria for decisions to determine which employees to terminate.  If an employee wishes to contest a decision to terminate, a hearing in accordance with policy DOAC is provided.

14.  Respondent interprets the requirement that the superintendent use the criteria for decisions to determine which employee will be terminated to be inapplicable when the job description to be eliminated is held by only one individual.

15.  Policies DOAC and DOAC-R relate to suspensions and dismissals during the year.

16.  Subsection C of DOAC-R describes the hearing procedure to be followed.  This is a different hearing procedure than the hearing procedure for grievances.

17.  On June 21, 1993, Respondent's board of trustees voted to uphold the termination of Petitioner's contract.

18.  Petitioner was informed that if she wanted an open position to let Dr.  Durrett know about it.

19.  Petitioner reviewed listings of all open positions available to her.

20.  Between March 22, 1993 and June 21, 1993 only two positions came open which Petitioner had the qualifications to hold.

21.  When the position of vice principal of Eastwood High School came open, Petitioner was asked to interview for the position.  Petitioner declined to interview for the position.

22.  Petitioner was personally informed that the position of principal of Mission Valley Elementary School was open.  Petitioner did not indicate she was interested in the position.

23.  Petitioner would not interview for a position in the district until after the board had issued a decision as to her appeal.

24.  Respondent adopted a site-based decision making plan on August 11, 1992 and submitted the plan to the Commissioner of Education.

25.  The site-based plan indicates that the decision to authorize the employment of staff is to be made at the central level and the board level.

26.  The central level is the superintendent and the central level staff designated by the superintendent.

27.  The board level is the board of trustees.

28.  The strategic level is the District Educational Improvement Committee (DEIC).  The DEIC's role is an advisory role.

29.  The DEIC was briefed as to the reorganization that led to the reduction in force.

Discussion
Petitioner brings several causes of action.  Firstly, Petitioner alleges that her contract was terminated prior to notice and hearing in violation of the due process clauses of the Tex.  Const., art.I, §19 and U.S.  Const., 14th Amendment.  Secondly, Petitioner claims that the district violated its own policy DOAC-R which requires written notice prior to dismissal.  Thirdly, Petitioner asserts that Respondent violated Tex.  Educ.  Code §21.931(a) and its own site-based decision making plan by failing to submit the reorganization plan that led to Petitioner's dismissal to the District Educational Improvement Committee in accordance with the district's site-based decision making plan.  Fourthly, Petitioner alleges Respondent breached the contract by failing to consider Petitioner for other positions that she was qualified for.  Fifthly, Petitioner claims that Respondent breached the contract by violating DOAC and DOAC-R, the district's site-based decision making plan, and Tex.  Educ.  Code § 21.931(a).

The due process claims under the Texas and Federal Constitutions will be analyzed using 14th Amendment cases as the two constitutions are congruent as to this issue.  Price v City of Junction Texas, 711 F.2d 582, 590 (5th Cir., 1983).  Petitioner's particular charge is that, "Respondent's board of trustees terminated Petitioner's term contract prior to notice and hearing." In Cleveland Board of Education v.  Loudermill, 470 U.S.  532, 105 S.  Ct.  1487, (1985) the court sets out the type of pretermination hearing that is required.  A full evidentiary hearing need not be offered.  Id.  at 1495.  The hearing "need not definitively resolve the propriety of the discharge.  It should be an initial check against mistaken decisions." Id.  The hearing is required prior to discharge.  Id.  at 1493.  "The tenured public employee is entitled to oral or written notice of the employer's evidence, and an opportunity to present his side of the story." Id.  at 1495.

The Supreme Court has also held that "due process is flexible and calls for such procedural protections as the particular situation demands." The Fifth Circuit analyzed a similar situation in Texas Faculty Association v.  University of Texas at Dallas, 946 F.2d 379 (5th Cir.  1991).  In that case as in the present case, faculty members were terminated because of a decision to reduce costs.  The court began its analysis according to the standards in Mathews v Eldridge, 424 U.S.  319,335, 96 S.Ct.  893, 903 (1972):

First, the private interest that will be affected by the official actions; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally the Government's interest, including the function involved and fiscal and administrative burdens that the additional or substitute procedural requirement would entail.

In both Texas Family Association and the present case a significant private interest is involved.  Texas Faculty Association at 384.

As to the governmental interest, the Texas Faculty Association court found no due process requirement for individual adversarial hearings for each terminated faculty member.  Id.  at 385.  In particular, it was noted that public education is entrusted to state and local authorities and that the federal courts are reluctant to impose due process requirements on them.

As to the risk of erroneous decisions, the court analyzed both the decision to terminate the program and the decision to terminate the individual teachers.  As to the decision to terminate the program, the court found no reason why informal methods of bringing objections are not sufficient.  Id.  at 386.  Additionally, the court found that due process does not require predecision process but only pretermination process.  Id.  at 387.

As to the decision to terminate individual teachers, the court noted that the faculty members were tenured to the University of Texas at Dallas and not to their particular department.  Just because the School of Natural Sciences and Math was to be done away with did not mean that there was no need for the faculty members to teach in their areas of expertise in other departments.  Since many affected faculty were qualified to teach in other departments, the court found that they should be given an opportunity to show that they should be retained.  Id at 386.

Further, the court found that due process as a minimum only requires that a faculty member be allowed to make a written submission.  A hearing is only required if the faculty member can make a colorable showing that he should be retained in another program.  Such a hearing may be conducted by the same decision makers who determined the extent of the reduction in force in the first instance:

Absent affirmative evidence of bias, the official responsible for the original termination decision may conduct the hearing on whether to retain a given faculty member.

Id.  at 388.

Applying these standards to the present case, Petitioner was entitled to object to the reduction in force and to the decision to include her in the reduction in force.  Petitioner was not entitled to process prior to the decision to institute a reduction in force, but was entitled to a chance to present her objections to the reduction in force and the decision to include her in the reduction in force prior to termination.  Petitioner was not entitled to a full hearing prior to termination.  Petitioner was not entitled to a hearing before a different decision maker than the decision maker that made the reduction in force.  In fact, Petitioner received significantly more process than is required by the due process clauses of the Texas and federal constitutions.  She received an adversarial evidentiary hearing after proper notice and prior to her termination.

Petitioner's reliance on English v.  Central Education Agency, 866 S.W.  2d 73, (Tex.  App.--Austin 1993, rev'd on other grnds, March 30, 1995) and Salinas v.  Central Education Agency, 706 S.W.  2d 791, (Tex.  App.--Austin 1986, writ ref'd) is misplaced.  Those two cases involved the nonrenewal of contracts at the end of the school year.  This case involves the termination of a term contract during the school year.  Unlike a nonrenewal at the end of the school year, a termination is not required to be carried according to procedures detailed in the Education Code.  The Term Contract Nonrenewal Act provides very specific procedures for nonrenewals.  Tex.  Educ.  Code §22.201 et seq.  However, as to the termination of a term contract, the only guidance provided by the Education Code is:

§21.210 Discharge for Cause

Nothing in this subchapter shall prohibit a board of trustees from discharging a teacher for cause during the term of the contract.

Hence, the process a teacher is entitled to receive is the process required by the Texas and federal constitutions.  The Legislature decided to require additional process for nonrenewals but made no additional requirements for terminations.

Petitioner alleges that Respondent violated its own policy DOAC-R which requires notice and hearing prior to termination.  Respondent, however, complied with the applicable portions of DOAC-R.  The policies which directly deal with reductions in force are DOAB and DOAB-R.  According to DOAB and DOAB-R, the board determines that a reduction in force will be implemented; the superintendent then determines which employees will lose their jobs based on four criteria; and the affected employees are allowed to appeal using the hearings procedure in DOAC-R.  In this case, Petitioner held a unique position.  When the board instituted the reduction in force, it was clear that she would lose her job because her job category was eliminated.  There was no need for the superintendent to make a determination which employee would lose his or her job.  When Petitioner requested a hearing, she was then afforded the hearing procedures of DOAC-R.  It should be noted that DOAC-R provides procedures for dismissal during the school year for term contracts.  DOAC-R is more general than DOAB-R, which deals with a specific type of dismissal, reductions in force.  Hence, to the extent there is a conflict or ambiguity DOAB-R controls.  Morales v.  Tran World Airline, 112 U.S.  2031(1992).  Petitioner points to the language in DOAC-R which refers to "proposed dismissal." However, DOAB-R makes clear that a decision on dismissal is first made and then it can be challenged.  The only reason why DOAB refers to DOAC is that there are different types of hearings in the district: termination hearings and grievance hearings.  Not only is this the best interpretation of the two policies but it is also the district's interpretation.  The district's interpretation is entitled to deference.  Amarillo Independent School District v.  Meno, 854 S.W.2d 950, 954-958, (Tex.  App.  --Austin 1993, writ denied), City of Houston v.  Harris County Outdoor Advertising Association, 732 S.W.  2d 42, 54 (Tex.  App.  -- Houston[14th Dist] 1987, no writ).

Petitioner claims that Respondent "violated Tex.  Educ.  Code.  § 21.931(a), and the district's site-based decision making plan, by failing to submit the reorganization plan to the District Educational Improvement Committee (DEIC) in accordance with the district's plan." The district's site-based plan does not require a reorganization to be submitted to the DEIC.  Hence, neither the district's plan nor Tex.  Educ.  Code §29.931(a) were violated as alleged.  Further, Tex.  Educ.  Code §21.931(a) requires a school district to adopt a plan by September 1, 1992 and to submit the plan for approval to the Commissioner of Education.  No violation has been shown as the plan was developed and submitted.  Whether the district's plan may have violated Tex.  Educ.  Code §29.931(b) was not raised in the Petition for Review.  However, Tex.  Educ.  Code §29.931(b) only requires the district's plan to specify a role concerning staffing patterns for school committees, not for District Educational Improvement Committees.  Even though the district's plan did not require the DEIC to be involved in the reorganization plan, the DEIC was continually briefed on the reorganization.

Petitioner asserts that the district failed to consider her for other positions.  The district informed Petitioner of all openings that she was qualified to fill.  As to the only opening that would not constitute a promotion, she was specifically asked to interview.  Petitioner refused to interview.  As to the only other opening that she was qualified for, she was informed of the opening and told to indicate whether she wanted the job.  She gave no indication that she wanted the job.  A school district is not required to give further consideration to a faculty member whose job is eliminated and who refuses the district's reasonable requests.  Surely a teacher can be required to indicate whether he or she wants to be considered for a job and to interview for the job.  This is particularly the case in a situation where the employee was a counselor and the open jobs were principal and assistant principal.  The school children of the State of Texas deserve a principal who has at least gone through an interview process.

Petitioner's last objection is that her contract rights were violated for the reasons stated in her other points of error.  As her other points of error are overruled, there is likewise no breach of contract by Respondent.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education has jurisdiction over this cause.

2.  The 14th Amendment to the United States Constitution and art.I, §19 of the Texas Constitution do not require notice and hearing prior to a school board's determination to eliminate a position as part of a reduction in force.

3.  Respondent's decision to terminate Petitioner's contract did not violate the 14th Amendment of the United States Constitution or art.I, §19 of the Texas Constitution.

4.  Policies DOAB and DOAB-R are the principal policies that deal with reductions in force.

5.  Respondent's policies for a reduction in force provide that the board first determines the affected employment areas.  The Superintendent next determines which employees are to be terminated.  Employees are then given an opportunity to request a hearing to contest their termination.

6.  The superintendent does not have to make a determination as to which employee is to be terminated when only one employee holds the job title to be eliminated.

7.  The only provisions of policies DOAC and DOAC-R that apply to a reduction in force are the hearings procedures.

8.  Respondent did not violate DOAC and DOAC-R by failing to provide a hearing to Petitioner to contest the proposed action of dismissal prior to the decision to termination her contract.

9.  Respondent's site-based decision making policy and Tex.  Educ.  Code §21.931(a) do not require that a reorganization plan must be submitted to the DEIC.

10.  A school district needs to consider a terminated teacher for other positions that a teacher is qualified for.  However, a school district can impose reasonable conditions upon the terminated teacher such as requiring interviews and applications.

11.  Respondent properly considered Petitioner for other positions, considering Petitioner's refusal to cooperate.

12.  Respondent did not breach Petitioner's contract as Respondent did not violate board policies DOAC and DOAC-R, the districts site-based decision making plan and Tex.  Educ.  Code §21.931(a).

13.  Petitioner's appeal is denied.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ISSUED this 20th day of April, 1995.

_______________________

MIKE MOSES

COMMISSIONER OF EDUCATION
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