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TOMBALL INDEPENDENT
§
BEFORE THE STATE

SCHOOL DISTRICT
§



§


V.
§
COMMISSIONER OF EDUCATION


§



§


JAMES W.  HOLTZ
§
THE STATE OF TEXAS

RECOMMENDED ORDER OF DISMISSAL

COMES NOW the undersigned and moves the State Commissioner of Education to enter an order dismissing the above-styled and numbered matter; and, for just cause would show that:

(1) The State Commissioner of Education does not have the authority to grant Petitioner the injunctive relief it requests; and

(2) The State Commissioner of Education has no authority to interfere with a final Order of an independent and impartial Special Education Hearing Officer, and there is no basis for concluding that the Commissioner may interfere with interim orders, even those alleged to be beyond the authority of the Special Education Hearing Officer.  See Helms v.  McDaniel, 657 F.2d 800 (5th Cir.  1981).  In the alternative, even if the Commissioner has the authority to interfere with interim orders of Special Education Hearing Officers, the Commissioner should, in the interest of providing the procedural safeguards set forth in Helms, refrain from exercising such authority in order to prevent the appearance that Special Education Hearing Officers are not independent and impartial, but are rather accountable to the State Commissioner of Education during the pendency of appeals before them.

ACCORDINGLY,

IT IS HEREBY RECOMMENDED that Petitioner's appeal and request that the Interim Order issued by Special Education Hearing Officer James Holtz in the case of Mark M., bnf Jim and Pat M.  v.  Tomball Independent School District, Docket No.  287-SE-586, be held to be of no force or effect, be DENIED and that this appeal be DISMISSED for lack of jurisdiction and for failure to state a cause of action upon which relief may be granted pursuant to 19 Tex.  Admin.  Code 157.22.

SIGNED AND ENTERED the 28th day of AUGUST, 1986.

___________________________

MARK W.  ROBINETT

HEARING OFFICER

O R D E R
BE IT KNOWN that on this date came on for consideration the Hearing Officer's Recommended Order of Dismissal; and, after due consideration to matters of record, it is hereby

ORDERED that the Recommendation be adopted, and Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 28 day of August, 1986.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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§
THE STATE OF TEXAS

NOTICE OF APPEAL AND PETITION FOR REVIEW

TO THE HONORABLE STATE COMMISSIONER OF EDUCATION:

NOW COMES the Tomball Independent School District, Petitioner, showing the following:

I.

NOTICE
Notice is hereby given pursuant to Texas Education Code, Section 11.13(a), that Tomball Independent School District appeals the action of James W.  Holtz, a Special Education Hearing Officer duly authorized and appointed by the Texas Education Agency, issuing an Interim Order in the special education case styled Mark M.  BNF Jim and Pat M., Petitioner, v.  Tomball Independent School District, Respondent, on August 22, 1986.

Petitioner is a political subdivision of the State of Texas organized pursuant to law andd charged with the responsibiliity of operating and maintaining a public school system, and qualifies as a person having a matter in dispute under the school laws of the State of Texas as defined in Section 157.2 of the Rules of the State Board of Education.

II.

STATEMENT OF APPEAL
Petitioner appeared before Respondent hearing officer for a hearing on August 7, 8 and 11, 1986, regarding a special education student.  On August 22, 1986, Respondent hearing officer entered on "interim order", instructing Petitioner to continue to provide educational services to the student and to convene an ARD Committee meeting develop an individual education plan for Petitioner for the 1986-87 school year.  A copy of such interim order is attached hereto.

The student in question has graduated from the Tomball Independent School District under the requirements for graduation set for a student seeking graduation in a regular education program.  The student in question had received passing grades and credits in regular education courses.  The only special education service offfered to this student under his IEP while enrolled in school was a resource period during which he was provided with tutoring to assist him in his regular education classes.

III.

Respondent has not issued a final order in the case in question.  Respondent is without authority to issue any "interim order" preceding the final decision in such case.  Such an "interim order" is injunctive in nature, and it is well settled that state hearing officers do not have the authority to issue injunctive relief.  Respondent is without authority to order Petitioner or any school district to change the placement of a student who has already graduated prior to any final findings and conclusions which would warrant such change of placement.

IV.

REQUEST FOR EXPEDITED PROTECTIVE ORDER
Petitioner requests that the State Commissioner of Education enter a Protective Order staying any effect of Respondent's interim order until such time as Respondent enters his final order or until such time as the State Commissioner issues a ruling on the issue raised in the instant appeal.  This order should be expedited because the handicapped student in question is scheduled to enroll in school on Tuesday, September 2, 1986.  The hearing officer is on vacation in Europe and will not be able to issue a decision until the transcript is delivered, in approximately two to three weeks.  No relief is available to Petitioner in the courts because the hearing officer's order is not final.  If this school district is not granted the relief requested, this hearing officer will have been allowed to accomplish through an illegal injunctive order what he could not and cannot achieve through a final order.

Wherefore, Petitioner requests the following relief:

1. that Petitioner be granted a hearing before the State Commissioner of Education as provided by law;

2. that the interim order issued by Respondent be declared null and void and of no force and effect; and

3. that the State Commissioner of Education issue a protective order staying any effects of Respondent's interim order until such time as Respondent enter a final order or the issue is decided by the State Commissioner of Education.

Respectfully submitted,

HENSLEE, RYAN, UNDERWOOD

& GROCE, P.C.

3432 Greystone Drive

Suite 200

Austin, Texas 78731

___________________________

David P.  Ryan

State Bar No.  17470500

___________________________

Judy Underwood

State Bar No.  02882300

CERTIFICATE OF SERVICE
This is to certify that the above and foregoing Notice of Appeal and Petition for Review has been deposited in the United States mail, certified, return receipt request to:

Mr.  James Holtz

Attorney at Law

The Binz Building

1001 Texas at Main

Suite 500

Houston, Texas 77002

On this the 28th day of August, 1986.

By________________________

Judy Underwood
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