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DECISION OF THE COMMISSIONER
Statement of the Case
Maurice D.  Westmoreland, Petitioner, brings this appeal from a decision of the Board of Trustees of Floresville Independent School District, Respondent, to nonrenew his contract as Superintendent for the 1986-87 school year.  Respondent has filed a Motion to Dismiss for untimely filing, alleging that Petitioner failed to file his Notice of Appeal with the Commissioner of Education within 30 days of the decision of the Board.  Petitioner contends that he properly and timely filed and urges that the motion be denied.

Petitioner is represented on appeal by Miguel Rodriguez, Attorney at Law, San Antonio, Texas.  Respondent is represented by Robert A.  Schulman, Attorney at Law, San Antonio, Texas.  Rebecca M.  Elliott is the hearing officer appointed to render a Proposal for Decision in the case.

No hearing was held regarding the Motion to Dismiss.  A prehearing phone conference was held by the hearing officer on October 24, 1986.  Pursuant to that conference the hearing officer submitted to the parties a list of ten facts which were perceived by the hearing officer to be undisputed.  The parties were notified by letter of that same date that, absent any objection, the findings of fact would be deemed admitted.  Respondent submitted objections and amendments on November 18, 1986.  Petitioner filed no response.  The decision regarding the timeliness of Petitioner's appeal will be made on the basis of the papers on file in this cause.

On January 19, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Respondent's Motion to Dismiss for untimely filing be GRANTED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  No exceptions to the Proposal for Decision were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  On March 25 and 26, 1986, a hearing of record was held by Respondent Board of Trustees at which Petitioner and his counsel of record were present.  Evidence was presented regarding the nonrenewal of Petitioner.

2.  At the close of the hearing on March 26, the Board, by a 4 to 3 vote, decided to nonrenew Petitioner's contract as Superintendent.  This decision was announced at the meeting.

3.  On March 31, 1986, counsel for Petitioner submitted by letter proposed findings of fact and conclusions of law to the Board with regard to his nonrenewal.  In the cover letter attached to the proposed findings, counsel for Petitioner stated, "I have 30 days to file a Notice of Intent to Appeal with the Commissioner of Education."

4.  On April 1, the Board met, with counsel for both parties present, to make findings of fact and conclusions of law regarding Petitioner's nonrenewal.  Petitioner was also allowed to submit proposed findings.  The Board voted on each proposed finding of fact and conclusion of law, but took no additional vote to affirm or reject the March 26 vote to nonrenew Petitioner.

5.  At the April 1 meeting, with both Petitioner and his counsel of record present, the Board directed its secretary, Mr.  Howard, to inform Petitioner in writing of its decision to nonrenew Petitioner's contract.

6.  On April 5, 1986, an election for Board of Trustees members was held.

7.  On April 8, 1986 the newly elected Board was seated.

8.  On April 8, Petitioner received the letter from Mr.  Howard, dated April 7, informing him of the Board's decision to nonrenew his contract.

9.  On May 14, Petitioner's Notice of Appeal was filed with the Commissioner of Education, postmarked May 9, 1986.

10.  On June 9, 1986, Petitioner filed his Petition for Review.

Discussion
Petitioner strongly urges on appeal that the decision of the Board from which he must appeal to the Commissioner of Education was made on April 8, 1986, the day he received a letter from the Board's secretary informing Petitioner of its decision to nonrenew his contract as Superintendent.  (See Finding of Fact No.  8, and Petitioner's Notice of Appeal dated May 8, 1986.) Respondent contends that the decision made by the Board on March 26, 1986 to nonrenew Petitioner's contract triggered the 30-day filing timeline.  It is not necessary in this instance to determine when Petitioner's timeline actually began to run.

Under Petitioner's own theory, i.e., that his timeline began to run with receipt of the written notice on April 8, his Notice of Appeal should have been filed by May 8, 1986.  Petitioner's Notice of Appeal was filed with the Commissioner on May 14, 1986.  Although Section 157.11(b) of the Agency's Rules regarding Hearings Before the Commissioner and the State Board of Education provides that any documents (properly addressed and postage prepaid) filed by the United States mail, will be deemed to have been timely filed if a "postmark or other evidence satisfactorily demonstrates that the documents were mailed prior to the deadline for filing the documents and the documents were actually received within 72 hours after the deadline for filing," Petitioner's notice of appeal was postmarked May 9, 1986, one day beyond the 30 day filing period.  There was no request by Petitioner for an extension of time in which to file the Notice of Appeal and no explanation for late filing.  Accordingly, Respondent's Motion to Dismiss should be granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner was notified in writing of Respondent's decision to nonrenew his contract on April 8, 1986.

2.  Petitioner filed his Notice of Appeal on May 14, 1986, with postmark made on May 9, 1986.

3.  Petitioner's Notice of Appeal was untimely filed.

4.  Respondent's Motion to Dismiss for untimely filing should be granted.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent's Motion to Dismiss for untimely filing be, and is hereby, GRANTED.

SIGNED AND ENTERED this 19th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING CONSIDERATION OF
MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply to Motion for Rehearing; and, after due consideration to matters of record, the undersigned is of the opinion that said motion should be denied; and, for just cause would show that the Commissioner of Education is without jurisdiction because the Decision of the Commissioner was issued on the 19th day of March, 1987; a Motion for Rehearing was due on or before 5:00 p.m.  on the 3rd day of April, 1987; and further, that such motion was not file-stamped until the 6th day of April, 1987.  Accordingly, it is hereby

ORDERED that Petitioner's Motion for Rehearing be, in all things, DENIED for untimely filing.

SIGNED AND ENTERED the 30th day of April, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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