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DECISION OF THE COMMISSIONER
Statement of the Case
Betty Lathon, Petitioner, appeals the decision of the Wharton Independent School District Board of Trustees, Respondent, terminating her employment.  Petitioner has requested a hearing on the merits regarding this matter.

A hearing on Respondent's Motion to Dismiss was conducted on December 1, 1986, before Cynthia D.  Swartz, the Hearing Officer appointed by the Commissioner of Education to issue a Proposal for Decision.  Petitioner is represented at this hearing by Martha P.  Owen, Attorney at Law, Austin, Texas.  Respondent is represented by Jeffrey J.  Horner, Attorney at Law, Austin, Texas.

On February 12, 1987, the Hearing Officer issued an Amended Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Amended Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Amended Proposal for Decision on March 12, 1987.  Respondent's Response to Petitioner's Exceptions to the Amended Proposal for Decision was filed on March 20, 1987.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner was employed from 1978 to 1985 as a special education teacher for Respondent.  Prior to the 1985-86 school year Petitioner had been employed under a continuing contract.  (Petition for Review, para.  7 - 8).

2.  In the spring of 1985, Petitioner was informed that she was being reduced to probationary status.  (Local Tr.  p.  196).

3.  On June 6, 1985, Petitioner signed her probationary contract.  (Amended Ans., Ex.  A).

4.  Petitioner did not appeal her reduction to probationary status at the time that she signed the probationary contract.  (Amended Ans.  para.  7).

5.  On March 19, 1986, Respondent notified Petitioner of its proposed termination of her probationary contract.  (Pet.  Rev., Ex.  E).

6.  Petitioner requested and was afforded a hearing before the Board of Trustees with respect to her proposed termination.  (Tr.  p.  22).

7.  Petitioner received written notice of her termination on April 22, 1986, by hand-delivered letter.  (Resp.  Amended Ans.  para.  7).

8.  Petitioner sent her Notice of Intent to Appeal to the Commissioner on May 15, 1986.  (Notice of Appeal).

Discussion
Petitioner contends that Respondent "illegally" reduced her to probationary status in the spring of 1985, and thereafter wrongfully terminated her employment under the probationary contract.  According to Petitioner, because Respondent "illegally" reduced her to probationary status, such action was void.  Consequently, Petitioner contends that she was not required to appeal the reduction, because it was a void act and therefore, when she was terminated, Petitioner was still employed under a continuing contract.

Whether Petitioner was employed under a probationary contract or a continuing contract is of no consequence to this appeal.  If Petitioner was employed under a probationary contract, Tex.  Educ.  Code Ann.  §13.102 provides that the decision of the Board of Trustees shall be final and nonappealable.

Assuming the teacher was employed under a continuing contract, Tex.  Educ.  Code Ann.  §13.115(b) would apply.  Section 13.115(b) provides the following:

(b) If the board of trustees shall order the continuing contract status of any teacher holding such a contract abrogated at the end of any school year and such teacher returned to probationary contract status, or if the board of trustees shall order that any teacher holding a continuing contract be dismissed at the end of the school year, or that any teacher holding a probationary contract shall be dismissed at the end of a school year before the end of the employment period covered by such probationary contract, the teacher affected by such order, after filing notice of appeal with the board of trustees, may appeal to the commissioner of education by mailing a copy of the notice of appeal to the commissioner within 15 days after written notice of the action taken by the board of trustees has been given to the teacher.  (Emphasis added).

The Petitioner is required to send a copy of the notice of appeal to the Commissioner within 15 days after notice of the action.  Petitioner received written notice of her termination on April 22, 1986.  The copy of her notice of appeal was not sent until May 15, 1986, 23 days after her written notice.  Consequently, Petitioner did not comply with the 15-day time line required by Section 13.115(b).

Petitioner contends however, that 19 T.A.C.  §157.43(a) allows the Petitioner to send the notice of appeal within thirty (30) days after the decision is communicated to the party making the appeal.  According to Petitioner, this rule should apply.  This contention is without merit.

The Agency rule applies in circumstances where no time line is specified.  In this instance, Tex.  Educ.  Code Ann.  §13.115(b) does provide a time line and, therefore, Section 157.43(a) is inapplicable to this case.  Consequently, Respondent's motion to dismiss for untimely filing should be granted.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner did not send her notice of appeal within 15 days as required by Tex.  Educ.  Code Ann.  §13.115(b).

2.  Petitioner's appeal should be DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 31 day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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ORDER DENYING MOTION FOR REHEARING
BE IT KNOWN that on this date came on for consideration Petitioner's Motion for Rehearing and Respondent's Reply in the above-styled and numbered matter; and, after due consideration, it is accordingly

ORDERED that Petitioner's motion be, and is hereby, DENIED.

SIGNED AND ENTERED this 12th day of May, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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