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Statement of Case
In late 1973 Mr.  and Mrs.  Thomas J.  McKinney, Charles Brooke, et al, thirteen residents of the Linden-Kildare Independent School District, Cass County, Texas, filed a petition (renewed in February 1974 to accommodate an illness of T.  E.  Wommack, county board member) with the Cass County Board of School Trustees requesting such board under Section 19.261, Texas Education Code, to detach certain property (consisting of seven defined tracts their residences, totaling 462 acres) from the Linden-Kildare district and to annex such territory to the adjoining Atlanta Independent School District, entirely within and under the jurisdiction of Cass County.

The county board heard the petition on May 14, 1974, determined the prerequisites of Code Section 19.261 had been met, and has written assurance that the requested territory transfer or boundary change of such districts would not violate the requirements of the Tyler Federal Court Order CA-5281.
The Minutes of that May 14 Cass County board meeting reflect that the superintendent for and the president of the Linden-Kildare school board were present protesting transfer of the territory on the grounds that loss of the tax evaluation on 462.3 acres would reduce its tax income for 1974-75 by about $690.  Petitioners, McKinney, Brooke and I.  L.  Griffen also appeared and gave their reasons in support of the petition for transfer of the territory.  Whereupon, all being heard, and all agreeing there was no problem in annually transferring the children, the county board (on a 3-1 vote, Mr.  Wommack being absent) denied the detachment of this territory from Linden-Kildare to the Atlanta district.

On May 16, 1974, petitioners Thomas J.  McKinney, et al, filed timely appeal to the commissioner of education from the decision of the county board.  All parties, including the chairman of the Cass County school board (appellee herein) and the county superintendent were duly apprised the several times scheduled for my hearing of this appeal, originally set for August 13, 1974 and later reset for hearing on September 30 to accommodate counsel for Linden-Kildare, called for summer military duties.  Yet on 

September 30 no appearance was made by any member of the Cass County school board, nor by a spokesman or representative therefor, nor has this Agency received any explanation, reasons and/or communication from such appellee in justification of its May 14, 1974 denial of the petition.  The petitioner's appeal urges the action is unsupportable, that the denial is arbitrary and/or discriminatory.

Spokesmen for the petitioners, Messrs.  McKinney and Brooke, being present at the hearing scheduled for September 30, were heard on their reasons for transfer of the territory: The McKinney children (two now, formerly three) since 1967 when the family moved into the Linden-Kildare district have always attended the Atlanta schools on annual transfers, it being more convenient and closer for attending there where their mother has taught near seven years, and all their community interests being with Atlanta.  McKinney's property (300+ acres) is coterminous on three sides with west boundaries of the Atlanta district.  The Atlanta school bus comes by his home.  Brooke's property (41 acres) adjoins McKinney's and he has children for whom it is alleged it would be more convenient to attend Atlanta.  The petition's remainder acreage, on which underscholastic age children now reside, was included at the wishes of the other petitioners to prevent their becoming isolated from Linden-Kildare territory should the McKinney-Brooke acreage be transferred to Atlanta.

The main reasons advanced by the Linden-Kildare district for opposing the transfer is 1) the loss of annual tax revenue from the territory if detached, this in 1974-75 approximates $690; and 2) the effect, if any, that this change in boundaries may have on its $300,000 school district bonds voted in 1970, as yet unissued delayed by past litigation and currently the bond market.  As we read the provisions in Section 3-b of Article VII, Constitution of Texas, the sale of unissued school district bonds of the Linden-Kildare district would be prohibited only in the event the entire district were annexed to a larger independent school district.  Here the request for transfer of territory involves but a portion of the district, about 462 acres.

Decision
In the light of the evidence before me and the failure of the Cass County school board to make an appearance in this appeal or otherwise to specify or urge its relevant reason(s) in support of its denial of the petitioner's request for transfer of their property as therein defined, which was protested by petitioners' timely appealing to this office, I feel that I have no alternative other than to sustain the appellant's appeal herein, and to overrule the May 14, 1974 denial action of the County School Trustees of Cass County.

Accordingly, it is my decision that the Cass County school board action of May 14, 1974 denying transfer of the petitioners' property (as defined in their petition) to the Atlanta Independent School District be overruled and that the records of this Agency be adjusted to reflect such territory should be and hereby is regarded by Texas Education Agency as constituting a part of the adjoining Atlanta Independent School District, and it is so ordered.

Pursuant to Sections 19.431-19.433, Texas Education Code, responsibility clearly is on the Cass County school board to make a satisfactory determination and to enter its order for the assumption by the Atlanta Independent School District of its proportionate part of certain indebtedness therein required and that the boundaries of the district be redefined.

Given under my hand and seal of office this 11th day of October, A.D., 1974.

_______________________

M.  L.  Brockette

Commissioner of Education
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