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IN THE MATTER OF
§
BEFORE THE STATE


§


ZANER-BLOSER EDUCATIONAL
§
COMMISSIONER OF EDUCATION


§


PUBLISHERS
§
THE STATE OF TEXAS

ORDER CLOSING ADMINISTRATIVE FILE
COMES NOW the undersigned and enters this order closing the administrative file in the above-styled and numbered matter; and for just cause would show as follows:

Pursuant to State Board of Education Rules, §81.120(f), a hearing was held at 9:00 a.m.  on June 30, 1986, before the Commissioner of Education, in order to allow Petitioner the opportunity to show just cause in support of its request to extend and/or waive the time limits imposed in the textbook adoption process, which process required certain textbooks and materials to be filed in the offices of the Texas Education Agency on or before 5:00 p.m., Friday, June 13, 1986; that after hearing testimony and receiving evidence, the Commissioner issued a recommendation to the State Board of Education that Petitioner's materials, filed on June 16, 1986, receive continued consideration by the State Textbook Committee; and further, that the July 12, 1986 minutes of the meeting of the State Board of Education reflect that by proper motion and vote, the State Board adopted the Commissioner's recommendation.  Accordingly, it is hereby

ORDERED that the administrative file in this matter be, and is hereby, CLOSED.

SIGNED and ENTERED the 30th day of SEPTEMBER, 1986.

___________________________

DAVID THOMPSON

GENERAL COUNSEL

Irregularities Related to Failure to Meet
Filing Deadline for Official Textbook Samples
Austin, Texas

July 12, 1986

State Board of Education

Austin, Texas

Members of the Board:

The purpose of this item is to seek guidance from the board regarding resolution of irregularities in the filing of official samples being considered for adoption under Proclamation 62.  Two companies did not file official samples by the date specified in the Proclamation.  No samples have been filed by J.  M.  LeBel Enterprises, Ltd.  Copies submitted by Zaner-Bloser Educational Publishers did not arrive until after the filing deadline.

Texas Education Code 12.18 requires filing with the commissioner of education of sample copies of each textbook on which a bid will be made at least 30 days prior to the date on which books are adopted.  By law, specified information related to prices must be affixed to these samples.

Board rules call for filing of six official sample copies of each textbook and one sample of each learning system with the commissioner by a date identified in the schedule for the adoption process.  Additionally, board rules provide for filing samples with each regional education service center and with the commissioner of education.  Proclamation 62 specifies April 14, 1986 as the deadline for filing copies with the regional education service centers for public review.  The deadline for official samples to be filed with the commissioner of education is June 13, 1986.  By this date, publishers must also file forms certifying that books meet minimum manufacturing standards.

With regard to J.  M.  LeBel, a letter was received from the company stating that official samples could not be delivered until late July.  This late filing is unacceptable.  I recommend that materials offered by J.  M.  LeBel be removed from consideration by the State Textbook Committee.

With regard to Zaner-Bloser, a shipment of several boxes was sent.  On June 12, 1986, materials related to manufacturing specifications was received by the agency.  The remainder of the shipment containing official samples was not received until June 16, 1986.

A show cause hearing for Zaner-Bloser was granted to provide opportunity for documentation as to delivery problems.  The hearing was held June 30, 1986 at 9:00 a.m., and was attended by company representatives, the commissioner, and staff.

Zaner-Bloser requested an extension of the deadline or commissioner approval of the late filing of the samples due to the failure of the carrier, Purolator Courier, to deliver the sample textbooks by the deadline.  The samples were picked up in Ohio on June 11, 1986 with a promised delivery of June 12, 1986.  Documentation by the publisher shows the official samples did not arrive at Purolator Courier's Austin office until Saturday, June 14, 1986.  The books were delivered to the agency on June 16, 1986.  The publisher felt the samples would be delivered by June 12, 1986 as the carrier had guaranteed delivery on that date.

Rule 81.120(b), which governs filing of official samples, provides no prohibition but makes no expressed grant of authority for the commissioner to extend filing deadlines for cause.  In contrast, Rule 81.120(f) specifically provides for the commissioner to hold a hearing and extend deadlines for samples filed with the regional education service centers.  Thus, one portion of the rules specifically allows the commissioner to extend deadlines and another part of the rules does not provide this authority.  Because of this contrast, it appears that authority for the commissioner of education to extend deadlines for cause should exist under Rule 81.120(b) unless the board directs otherwise.  Rule 81.120(i) provides general authorization for the State Board of Education to remove from consideration by the State Textbook Committee any materials for which samples were not provided in a timely manner.

Evidence presented at the show cause hearing, in the commissioner's judgement, demonstrated that Zaner-Bloser acted in a reasonable and diligent manner to comply with the filing deadline.  Documentation shows that samples were shipped with a reputable carrier and the delay was fully the fault of that third party.  Further, this delay has not done harm to the adoption process in that the samples were delivered at 7:30 a.m.  on Monday, June 16, 1986.

I recommend that Zaner-Bloser materials receive continued consideration by the State Textbook Committee but that materials offered by J.  M.  LeBel be deleted from further consideration as noted above.

Respectfully submitted,

_______________________

W.  N.  Kirby

Commissioner of Education

It was moved by Mrs.  Flood, seconded by Gen.  McBride, and carried that the proposed amendment to 19 TAC Chapter 81, Subchapter D, State Textbook Program, as amended by the Committee for Finance and Programs, be adopted.

(ATTACHMENT 8)

Gen.  McBride noted that §81.115(a) of the rule requires each member of the State Board of Education to keep a register of contacts with publishers.

9.  Allocation of Funds for the Purchase and Distribution of Textbooks

The Texas Education Code, Section 12.02, requires the State Board of Education to set apart annually out of the available school fund an amount sufficient for the purchase and distribution of textbooks.

It was moved by Mrs.  Flood, seconded by Gen.  McBride, and carried that $114,089,100 including all income to and balances in the state textbook fund for Fiscal Year 1987 be set apart out of the available school fund for the purchase and distribution of textbooks.

              (ATTACHMENT 9)

10.  Irregularities Related to Failure to Meet Filing Deadline for Official Textbook Samples

It was moved by Mrs.  Flood, seconded by Mr.  Morales, and carried to support the recommendation of the commissioner of education that Zaner-Bloser materials receive continued consideration by the State Textbook Committee and that materials from J.M.  LeBel Enterprises, Ltd., be removed from further consideration for this cycle of bidding.

(ATTACHMENT 10)

11.  Large Type Textbooks for the Visually Handicapped

It was moved by Mrs.  Flood, seconded by Mrs.  Miller, and carried to approve the call for bids to supply large type editions of the textbooks which are to be adopted by the State Board of Education in November 1986.

(ATTACHMENT 11)

12.  Proposed Amendment to 19 TAC Chapter 53, Subchapter D, Provision of Computer Services to School Districts 

     (Third Reading and Final Adoption)

The proposed amendments would define a new basis for funding education service centers for the computer services they provide to school districts and the state.  The three proposed categories for funding are: (1) software development, modification and maintenance and other services; (2) communications; and (3) research and development.
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