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DECISION OF THE COMMISSIONER
Statement of the Case
David Riley, Petitioner, appeals the decision of the Board of Trustees of Murchison Independent School District, Respondent, to nonrenew his contract as Superintendent of Schools.  Respondent has asked that the appeal be dismissed for untimely filing.  Petitioner opposes the request and urges a decision on the merits.

The Hearing Officer appointed by the Commissioner of Education is Rebecca M.  Elliott.  Petitioner is represented by Charles H.  Clark, Attorney at Law, Tyler, Texas.  Respondent is represented by Vic Fields, Attorney at Law, Tyler, Texas.

There was no hearing held before Respondent Board of Trustees.  The cause on appeal will be determined on the basis of the papers on file with the Agency.

On January 19, 1987, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be dismissed.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on February 6, 1987.  No reply to Petitioner's exceptions was filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioner received a letter from the President of the Respondent Board of Trustees on March 17, 1986, regarding the nonrenewal of his contract.  (See letter dated December 1, 1986 from Petitioner's counsel of record.) The letter reads as follows:

March 17, 1986

Mr.  David E.  Riley:

The Board of Education hereby gives you notice it has decided not to renew your contract with the District.  Your employment with the District will terminate effective at the end of the employment term stated in your contract.

Homer Benton, President

Murchison ISD

Board of Trustees

(See Ex.  B attached to Answer of Murchison ISD to Petition for Review.)

2.  Petitioner filed his Petition for Review on August 6, 1986.  There is no notice of appeal on file.  (See Pet.  for Rev.).

3.  Petitioner's notice of appeal should have been filed at the Agency on or before April 16, 1986.  (19 T.A.C.  Section 157.43).

Discussion
In his appeal before the Commissioner of Education, Petitioner urges the Commissioner to deny Respondent's Motion to Dismiss for untimely filing and argues that in order to determine whether the timelines were met in filing his Petition, a decision on the merits of the appeal must be made; i.e., whether or not Petitioner was a probationary employee.

Although Section 21.211 of the Education Code does not exclude teachers who are employed under a probationary contract from the protection(s) of the Term Contract Nonrenewal Act, it is not necessary to determine Petitioner's contractual status in order to calculate the appropriate time for filing his appeal to the Commissioner.  On March 17, 1986, Petitioner received notice that his contract had been nonrenewed.  (See Finding of Fact No.  1).  Assuming for the sake of argument that Petitioner was not a probationary employee and Respondent was required by Section 21.204(c) of the Education Code to give him notice of proposed nonrenewal prior to April 1, Petitioner should have appealed within 30 days of receipt of the notice of nonrenewal.  Although Petitioner argues that he could not have known for certain that Respondent was not going to comply with its Section 21.204 election before July 1, 1986, the first day of Petitioner's new contract term (see para.  4, Petitioner's Response to Answer of Murchison Independent School District to Petition for Review), there was a decision of the Board of Trustees which Petitioner claims violated his contractual and statutory rights.  His time period for appealing began to run with the Board's decision to nonrenew.  Whether the Board should have notified him of nonrenewal or proposed nonrenewal is not determinative of this issue.  Petitioner may not wait until the end of his current contract before appealing the Board's decision made some four months earlier.

No determination has been made regarding the validity of Respondent's probationary policies or Petitioner's contractual status.  The issue before the Agency at this time is strictly one of timeliness.  Pursuant to 19 T.A.C.  Section 157.22, Petitioner's appeal should be dismissed for failing to file a notice of appeal within 30 days of the decision of Respondent's Board of Trustees to nonrenew his contract.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  Petitioner failed to file his notice of appeal in a timely manner pursuant to 19 T.A.C.  Section 157.43.

2.  Petitioner's appeal should be DISMISSED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DISMISSED.

SIGNED AND ENTERED this 17th day of March, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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