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DECISION OF THE COMMISSIONER
Statement of the Case
The Achievement Center, Inc., Petitioner, appeals from a decision by the Texas Education Agency, Division of Proprietary Schools and Veterans Education, not to grant its application for a Certificate of Approval.  A hearing was held before John T.  Fleming, appointed by the State Commissioner of Education to hear the appeal, on August 29, 1986.  The parties agreed to extensions of time for the Commissioner to render a decision.  Petitioner was represented by Sherry L.  Peel, Attorney at Law, Austin, Texas.  Respondent was represented by Joan Howard Allen, Attorney at Law, Austin, Texas.

On October 9, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner's appeal be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioner filed Exceptions to the Proposal for Decision on October 28, 1986.  Respondent's Reply to Petitioner's Exceptions was filed on November 14, 1986.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  The Achievement Center, Inc., Petitioner, conducts courses designed to prepare persons to pass the United States Postal Service examination.  (Tr.  20).

2.  Petitioner filed an application with the Texas Education Agency, Division of Proprietary Schools and Veterans Education, to obtain a Certificate of Approval.  (Tr.  49).

3.  Petitioner failed to submit with the application an "audited statement of financial position (balance sheet) consistent with generally accepted accounting principles certified by an independent public accountant or certified public accountant..." (Tr.  50).

4.  The Agency determined that Petitioner's application was incomplete.  (Tr.  66, 75).

5.  Petitioner is a business enterprise operated on a non-profit basis.  (Tr.  10, 15).

6.  Petitioner solicits business within the State of Texas.  (Tr.  51).

7.  Petitioner offers or maintains a course or courses of instruction.  (Tr.  51-52).

Discussion
The only disputed issues are (1) whether The Achievement Center, Inc., Petitioner, provides instruction in a "purely avocational subject," (2) whether the Agency rule requiring a certified audited financial statement is outside the agency's authority, (3) whether the rule requiring certified audited financial statements violates Petitioner's right to equal protection of the law.

Petitioner appears to argue that, since its course of instruction is not "vocational" in nature, it is therefore "purely avocational," and thus exempt from certification requirements.  The Texas Education Code does not define "avocation." Petitioner claims, citing "Webster's dictionary, that whatever is not "vocational" is "purely avocational." However, the dictionary also defines avocation to mean "hobby." This definition seems to be more consistent with both the context in which the word "avocation" appears in the Code and with the common usage of the term.  In this regard, it is highly unlikely that persons enroll, as a hobby, in courses designed to improve performance on the U.  S.  Postal Service examination.  Moreover, the Code specifically exempts from its provisions those schools which offer "intensive review courses designed to prepare students for certified public accountancy tests, law school aptitude tests, bar examinations, or medical college admissions tests." Presumably, had the Legislature intended as well to exempt schools offering intensive review courses designed to prepare students for U.  S.  Postal Service examinations it would have included such schools in this section.

Petitioner also contends that the Agency rule requiring certified audited financial statements denies him equal protection of the law.  In particular, Petitioner claims in its brief that it is discriminated against because it will be required "to comply with the same strict standards of operation and conduct as those schools which ...  offer vocational training ...  in Postal Management." In another place Petitioner argues it is discriminated against because it "is treated the same as corporations or partnerships who operate schools which provide extensive training or education."

Petitioner, then, is arguing that it is discriminated against because it is being treated the same as others.  The authorities cited by Petitioner do not support such a claim under the Equal Protection clause.  While it may be discrimination to treat persons differently when they are similarly situated, it is not necessarily discrimination to treat similarly those in different situations.

Finally, Petitioner claims the Agency acted ultra vires in promulgating the rule requiring certified audited financial statements.  This claim - - as well as the claim that the rule denies Petitioner equal protection of the laws - - is based on Petitioner's assertion that the rule is harsh or unduly burdensome; i.e., the Agency goes beyond its authority when it promulgates harsh rules.  The sole evidence that the rule is burdensome is the testimony of the task force director that "estimates ran between $65,000 and $75,000 for us to get that financial statement certified by a CPA." All things considered, this was not credible testimony.  In particular, there was no evidence presented with respect to (1) the fees normally charged by properly qualified accountants to prepare such financial statements, (2) the identity of the accounting firms who gave the above estimates (if the estimates were even obtained from accountants), (3) whether other organizations have paid similar fees, and other relevant evidence.  It would be extraordinary to hold an Agency's action unconstitutional or its rules illegal on the basis of evidence this thin.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Achievement Center, Inc., Petitioner, does not offer instruction in purely avocational subjects.

2.  The Achievement Center is a proprietary school within the meaning of Tex.  Educ.  Code Ann.  §32.11 (Supp.  1986).

3.  The Agency did not act ultra vires in promulgating a rule requiring new schools to submit certified audited financial statements, nor does this rule violate Petitioner's right to equal protection of the laws.

4.  Petitioner's appeal should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Officer, it is hereby

ORDERED that Petitioner's appeal be, and is hereby, DENIED.

SIGNED AND ENTERED this 19th day of February, 1987.

___________________________

W.  N.  KIRBY

COMMISSIONER OF EDUCATION
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