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Statement of the Case
On or about March 8, 1993, the Driving School Association of Texas (hereinafter DSAT) filed a petition in the 126th Judicial District Court in Travis County, Texas, seeking a temporary restraining order against the Division of Proprietary Schools, Veterans Education and Driver Training, Texas Education Agency, in Cause No.  93-02697, claiming that the Division did not possess licensing and regulatory authority over a take-home video format submitted for approval by USA Training Company, Inc.  An agreement was reached in Cause No.  93-02697 between all parties and the court ordered that,

...prior to approving the application of USA Training Company Incorporated, the Texas Education Agency will give reasonable notice of not less than ten (10) days to Driving School Association of Texas, by notice to its counsel of record, J.  Elliott Beck, and opportunity for hearing to Driving School Association of Texas and any of its members under the procedures provided by the Texas Education Agency rules, governing statutes, and the Administrative Procedure and Texas Register Act ("APTRA"), TEX.  REV.  CIV.  STAT.  ANN.  art.  6252-13a (Vernon Supp.  1993).  No order of approval shall become effective until the exhaustion of remedies as provided by APTRA....

On June 29, 1993, the Division of Proprietary Schools, Veterans Education, and Driver Training, Respondent herein, requested a setting for hearing on grounds that it had agreed to provide to DSAT an opportunity for a hearing to contest any approval that may be issued.  On July 6, 1993, DSAT and Austin Driving School, Petitioners herein, filed a written request for hearing pursuant to Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §13, before the State Commissioner of Education to oppose and object to approval "of an alternative method of delivery for the eight hour driving safety course entitled `USA Driver Safety Course'".

On June 30, 1993, Hearings Examiner Maggie H.  Montelongo was appointed to preside over this action.  On June 30, 1993, a hearing was scheduled in this cause for August 13, 1993.  On July 26, 1993, a protective order was entered on behalf of USA Training Company, Inc., Intervenor herein.

By letter dated August 5, 1993, Petitioners notified this office that they had severed their employment relationship with their counsel on August 4, 1993.  By motion dated August 5, 1993, Mr.  Elliott Beck and Ms.  Phyllis Schunck, counsel for DSAT and Austin Driving School requested permission to withdraw as legal representatives for Petitioners on grounds that Petitioners had specifically withdrawn all authority for counsel to act on their behalf.  Petitioners terminated their employment relationship with their attorneys with knowledge that a hearing was scheduled for August 13, 1993.  Petitioners, counsel for Respondent, and counsel for USA Training Company, Inc., Intervenor herein, agreed to the request for withdrawal of counsel.  An order permitting such issued forth on August 5, 1993.  On August 6, 1993, Petitioners requested a continuance of hearing.  Respondent and Intervenor objected to the requested continuance.  Petitioners' request was denied.  On August 9, 1993, Petitioners again requested a continuance of hearing and again, Respondent and Intervenor objected.  Argument was heard on August 13, 1993, on Petitioners' request for continuance.  The request was denied on August 13, 1993.

Mr.  Scot G.  Wilson is representative for DSAT and Mr.  Carlos Reyna is representative for Austin Driving School, Petitioners herein.  Respondent is represented by Mr.  Duncan Fox, Attorney at Law from Austin, Texas.  Intervenor USA Training Company, Inc., is represented by Mr.  Patrick Thompson, Attorney at Law from Austin, Texas, and Mr.  Terrence Kendall, Attorney at Law from Austin, Texas.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as DESIGNEE OF THE STATE COMMISSIONER OF EDUCATION, I make the following Findings of Fact:

1.  Petitioners are the Driver Safety Association of Texas and the Austin Driving School in this action.  Respondent is the Division of Proprietary Schools, Veterans Education and Driver Training, Texas Education Agency.  Intervenor is USA Training Company, Inc., and is aligned with Respondent.

2.  At hearing on August 13, 1993, Petitioners received benefit of legal counsel from Ms.  Susan Morrison.  (TR.  371, 372, 482, 492, 510-11).

3.  Petitioners' request for continuance of hearing on August 13, 1993, was denied on the same date after argument was heard from all parties.  (TR.  12-31).

4.  Petitioners dismissed their counsel on August 4, 1993, with full knowledge that hearing was scheduled only 9 days later.  Counsel for opposing parties agreed to a request from Mr.  Elliot Beck, Petitioners' counsel, to be allowed to withdraw from the proceedings on condition that the hearing would not be rescheduled.  Petitioners were on notice of Mr.  Beck's request.

5.  There is no evidence that Respondent provided written notification of an adverse act or intended act to Petitioners.  Respondent did provide notice to Intervenor of its intent to approve Intervenor's application to provide an alternative method of delivery for the it "USA Driver Safety Course".  (R.  Ex.  1).

6.  Respondent has not approved Intervenor's application for approval of a driver safety course; thus, there is no act by Respondent to be challenged under 19 T.A.C.  §157.26(c)(4), which requires the existence of an act as one of the conditions before entitlement to a hearing.  (TR.  499).

7.  Respondent does not intend to deny, revoke, or suspend a license, exemption or other approval; rather, Respondent intends to approve an application submitted for a driver safety course by Intervenor.

8.  To date, Respondent has not taken any final action on Intervenor's application.  (TR.  499).

9.  Respondent provided written notification to Intervenor, U.S.A.  Training Company, Inc., of Respondent's intent to approve Intervenor's application.  There is no evidence that Respondent provided written notification of its intent to Petitioners.  (Record).

10.  There has been no denial by Respondent on any license, exemption or application for approval.  (Record).

11.  On or about March 8, 1993, Petitioners challenged Respondent's intent to approve Intervenor's application for approval "of an alternative method of delivery for the eight hour driving safety course entitled `USA Driver Safety Course'".  Petitioners were represented by Mr.  Elliott Beck at that time.  On August 4, 1993, Petitioners dismissed their counsel, nine days before hearing.  Ms.  Schunck and Mr.  Beck appeared for Petitioners in this current cause before the Commissioner of Education.  Petitioners cited conflict only with Mr.  Beck, yet dismissed both counsel.  Petitioners' request for continuance was for the purpose of delay.  (Record).

Discussion
Respondent, the Division of Proprietary Schools, Veterans Education and Driver Training, has conveyed its intent to U.S.A.  Training Company, Inc., Intervenor herein, of Respondent's intent to approve an application to provide for an alternative method of delivery for the eight hour driving safety course entitled "USA Driver Safety Course".  Petitioners vehemently object to this purported action and have sought to challenge Respondent's intent in a contested case hearing pursuant to Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §13 and to 19 T.A.C.  §157.26 et seq.  Specifically, Petitioners complain of Respondent's interpretation and applicability of agency rules and further assert that Respondent's application of its rules will interfere with their rights as a small business and generate an adverse economic effect.  [See Pet.  Rev.  and alleged violations of Tex.  Rev.  Civ.  Stat.  Ann.  art.  4413(29c), §2, §3(7), and §9(7)].  Through their claims and arguments, it is clear that Petitioners seek a declaratory judgment to prevent Respondent's approval of Intervenor's application.

Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §12 provides that the "validity or applicability of any rule...may be determined in an action for declaratory judgment in a district court of Travis County, and not elsewhere, if it is alleged that rule, or its threatened application interferes with or impairs, or threatens to interfere with or impair the legal rights or privileges of the plaintiff".  Instead of going forward in district court on a Section 12 challenge to the agency's application of a rule, Petitioners have elected to bring this matter before the State Commissioner of Education via a contested case hearing forum.

At hearing on August 13, 1993, all parties were directed to identify the action complained of and to state the legal basis for appeal to the Commissioner and establish jurisdiction.  Because Petitioners alleged violations of Tex.  Rev.  Civ.  Stat.  Ann.  art.  4413(29c), the Texas Driver and Traffic Safety Education Act, the local rules under 19 T.A.C.  §157.26 govern any hearing pursuant to such act.

19 T.A.C.  §157.26(b)(1) defines an aggrieved party as any person who has received written notification of an adverse act or intended act of the agency that will affect the legal rights, duties, or privileges of that person.  In this instance, Respondent notified Intervenor of its intended action, and it is Intervenor who can assert the status of an aggrieved party.  Petitioners are not parties to the transaction between Respondent and Intervenor, and are not recipients of any written notice of any agency action regarding them.  Consequently, it is hereby determined that they are not aggrieved parties under this rule.

19 T.A.C.  §157.26(c) accords standing to an aggrieved party to request a hearing before the Commissioner upon receipt of notification of any of four acts.  The four grounds for hearing are:

(1) the intent to deny, revoke, or suspend a license, exemption, or other approval;

(2) the denial of any license, exemption, or application for approval;

(3) the imposition of conditions upon the continued licensure of a driver training school, instructor, or other approval; or

(4) any act by the agency that the commissioner determines should, in the interest of fairness, entitle the aggrieved party to a hearing.

Notwithstanding the fact that Petitioners have not established themselves as aggrieved parties under the local rules governing such hearings, there are no applicable grounds under this regulation to afford Petitioners standing to request a hearing.  Respondent has not notified Petitioners of any intent to deny, revoke, or suspend, nor has Respondent notified Petitioners of any denial of license or application; thus, the first two grounds are not available to request a hearing.  Continued licensure is not in issue in this action, so the third ground is likewise inapplicable.  Finally, the fourth ground requires an agency act.  It is undisputed that Respondent has not taken any action on Intervenor's application; rather, only an intent has been conveyed.  Consequently, Petitioners' challenges are not ripe under this ground until there is execution of an adverse act.  Petitioners have not established any standing or entitlement to such a hearing and no jurisdiction is extended to the Commissioner pursuant to 19 T.A.C.  §157.26.

Pursuant to the court agreement, reasonable notice of not less than ten (10) days was given to Driving School Association of Texas, by notice to its then-counsel of record, J.  Elliott Beck, and opportunity for hearing was also afforded to the Driving School Association of Texas and Austin Driving School under the procedures provided by the Texas Education Agency rules, governing statutes, and the Administrative Procedure and Texas Register Act ("APTRA"), TEX.  REV.  CIV.  STAT.  ANN.  art.  6252-13a (Vernon Supp.  1993).  Under these parameters, however, Petitioners have no standing to pursue this claim in this fashion at this time and the State Commissioner of Education has no jurisdiction and cannot reach the merits of this appeal in this forum and venue.  Accordingly, this cause is dismissed for lack of jurisdiction.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as DESIGNEE OF THE STATE COMMISSIONER OF EDUCATION, I make the following Conclusions of Law:

1.  The Commissioner of Education takes jurisdiction for the purpose of determining subject-matter and in personam jurisdiction in this action.

2.  The language of 19 T.A.C.  §157.26(b) is construed to mean that an aggrieved party is the direct recipient of the agency's action or purported action and who has received direct written notification of the act from the agency.

3.  Because there is no evidence that Respondent provided Petitioners written notification of an adverse act or intended act of the agency that will affect the legal rights, duties, or privileges of them, neither the Driver Safety Association of Texas nor Austin Driving School have established themselves as aggrieved parties under 19 T.A.C.  §157.26(b); consequently, there is no standing for them to bring an action under this section.

4.  Because they are not aggrieved parties, neither the Driver Safety Association of Texas nor Austin Driving School have established jurisdiction under 19 T.A.C.  §157.26(b), §157.26(c) or §157.26(d).

5.  19 T.A.C.  §157.26(c)(1) requires receipt of notification of the intent to deny, revoke, or suspend a license, exemption, or other approval.  Petitioners have not presented any evidence that they are in receipt of notification to them from Respondent to deny, revoke, or suspend or other approval of any license possessed by them; thus, this is not a ground for hearing in this cause.

6.  19 T.A.C.  §157.26(c)(2) requires receipt of notification of the denial of any license, exemption, or application for approval.  In this instance, there has been no denial by Respondent on any license, exemption or application for approval; consequently, this is not a ground for hearing in this matter.

7.  19 T.A.C.  §157.26(c)(3) requires receipt of notification of the imposition of conditions upon the continued licensure of a driver training school, instructor or other approval.  Continued licensure is not an issue in this action; thus, this is not a ground for hearing in this action.

8.  19 T.A.C.  §157.26(c)(4) requires receipt of notification of any act by the agency that the commissioner determines should, in the interest of fairness, entitle the aggrieved party to a hearing.  Respondent has not approved Intervenor's application for approval of a driver safety course; thus, there is no act by Respondent to be challenged under 19 T.A.C.  §157.26(c)(4), and no jurisdiction is presented on this ground.

9.  The process of a contested case hearing before the State Commissioner of Education pursuant to Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §13, is not the proper or appropriate forum for the Driver Safety Association of Texas and Austin Driving School to present their particular challenges as framed in this instance.

10.  Good cause for continuance of hearing in this cause was not established.  Petitioners' request for the continuance of hearing set for August 13, 1993, was for the purpose of delay and was properly denied.

11.  Because the Division of Proprietary Schools, Veterans' Education and Driver Training has not taken any action in approving the course submission by USA Training, there is no official action to be challenged, and there is no controversy ripe for resolution through the contested case hearing process.

12.  The State Commissioner of Education does not have jurisdiction over the action brought by the Driver Safety Association of Texas and Austin Driving School in this cause or over the hearing requested by Respondent pursuant to 19 T.A.C.  §157.26 et seq.

13.  Petitioners' challenges to Respondent's proposed action of approval of USA Training's course are dismissed.

14.  Respondent's request for a hearing pursuant to Tex.  Rev.  Civ.  Stat.  art.  6252-13a, §13, and to 19 T.A.C.  §157.26 et seq.  is also inappropriate and does not confer jurisdiction upon the Commissioner.

15.  This action is hereby DISMISSED FOR LACK OF JURISDICTION.

ORDER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as DESIGNEE OF THE STATE COMMISSIONER OF EDUCATION, it is hereby

ORDERED that this action be dismissed for want of jurisdiction.

SIGNED AND ISSUED this 3rd day of September, 1993.

_______________________

DR.  ROBERTO ZAMORA

DESIGNEE OF THE STATE

COMMISSIONER OF EDUCATION
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ORDER
On the 23rd day of September, 1993, the Hearing Officer considered the Request of the Driving School Association of Texas and Austin Driving School for an Extension of Time Period for Filing Motion for Rehearing and having considered the same, it is ORDERED that the Motion for Rehearing in this cause shall be due within ten (10) days of the signing of this Order.

Signed on the 23rd day of September, 1993.

_______________________

DEPUTY CHIEF COUNSEL
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