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DECISION OF THE COMMISSIONER
Statement of the Case
Petitioner Texas Education Agency, Division of Educational Personnel Records requests that the educational credentials of Stephen Rand Wheeler, Respondent, be sanctioned.

A hearing was held on August 25, 1992 before Joan Howard Allen, the Hearing Officer appointed by the State Commissioner of Education.  Petitioner is represented by Terry J.  Johnson, Attorney at Law, Austin, Texas.  Respondent is represented by Thomas M.  Wheeler, Attorney at Law, Abilene, Texas.

On September 30, 1992, the Hearing Officer issued a Proposal for Decision recommending that Petitioner's request be denied and that Respondent retain his Texas Teacher Certificate and all other educational credentials without restriction.  No exceptions were filed.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:

1.  Respondent Stephen Rand Wheeler is the holder of Texas Teacher Certificate No.  451-04-34-73.  (Pet.  Ex.  2; Admitted).

2.  In 1979, Respondent was a college student living in a third floor dormitory room at North Texas State University.  (T.  19).  The room faced a residential street.  (T.  20).

3.  On or about May 13, 1979, a young girl saw Respondent through his dormitory window.  Respondent was not wearing clothing.  (T.  24, 26).  Respondent admits going near the window on two occasions during the period in question.  (T.  27).

4.  Respondent was charged with felony indecency with a child.  (T.  26).

5.  Respondent's criminal attorney encouraged Respondent to accept a plea bargain because the trial would be Respondent's word against the child's and that because the charge was a sex offense, Respondent did not want to go to prison because he would not last the term.  (T.  31-32; 57-59).  Based upon his attorney's advice, Respondent accepted a plea bargain in which he was assessed a three year probationary term for felony indecency with a child under deferred adjudication.  (T.  34).  Respondent understood that if he served his probationary period successfully, the conviction would be dropped as if it never occurred.  (T.  45).

6.  Respondent has had no previous or subsequent criminal convictions.  (T.  35, 44).  Respondent successfully completed his period of probation under deferred adjudication and was discharged from further probation after serving three years.  The judgment of conviction previously entered against Respondent was set aside, the indictment was dismissed and the Respondent was released from all penalties and disabilities resulting from the judgment of conviction.  (T.  40-41; Pet.  Ex.  1).

7.  Respondent did not knowingly or intentionally expose himself to a child or to anyone.  (T.  42-43).

8.  Respondent contacted the agency prior to the arrival of his employer's letter informing the Commissioner of Respondent's criminal history to tell staff the facts surrounding the criminal action.  (T.  53-54).

9.  Respondent's principal, who supervised him as a substitute and as a teacher's aide, believes Respondent would be an excellent teacher and would rehire him based upon the facts found in Findings of Fact Nos.  2 through 7.  (Resp.  Ex.  1).

Discussion
Respondent has demonstrated that he is currently worthy to instruct the youth of this state.  His demeanor on the stand, as well as his actions in providing staff with information prior to the school district's report, the support of his former supervisor and the factual basis for the criminal charge, support this finding.  It is apparent from the record that Respondent was frightened into accepting a plea bargain which was not commensurate with the facts presented.  Respondent's attorney failed to advocate vigorously for a sentence and a charge which accurately reflected the factual basis.

Respondent does not present a threat to the schoolchildren of Texas.  No sanction is appropriate.

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:

1.  The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex.  Educ.  Code §13.046.

2.  Respondent Stephen Rand Wheeler, holder of Texas Teacher Certificate No.  451-04-34-73, is worthy to instruct the youth of this state.

3.  Respondent Stephen Rand Wheeler, holder of Texas Teacher Certificate No.  451-04-34-73 should retain his Texas Teacher Certificate and all other educational credentials without restriction.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby

ORDERED that Respondent, Stephen Rand Wheeler, holder of Texas Teacher Certificate No.  451-04-34-73, retain his Texas Teacher Certificate and all other educational credentials without restriction; and,

IT IS FURTHER ORDERED that Petitioner's request be, and is hereby, DENIED.

SIGNED AND ISSUED this 19th day of November, 1992.

_______________________

LIONEL R.  MENO
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PAGE  
2
#308-TTC-692


