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Statement of the Nature of the Case

Petitioner, Provident City Independent School District (PCISD), brings this appeal from a decision of the Respondent, County School Boards of Wharton, Lavaca, Colorado and Jackson Counties, rendered November 28, November 29, December 6, and December 13, 1977, respectively, which orders approved the annexation of the PCISD to the Hallettsville Independent School District (HISD). The appeal was heard before John R. Guemple, a hearing officer appointed by the State Commissioner of Education, on the 9th day of May, 1978. Petitioner was represented by William H. Bingham, Attorney at Law, of Austin, Texas.  Respondent was represented by William L. Garwood, Attorney at Law, of Austin, Texas, and Armond G. Schwartz, Attorney at Law, of Hallettsville, Texas. 

The Appeal

Petitioner raises two basic issues. First, Petitioner contends that Respondent proceeded in this matter under §19.001, Texas Education Code, which was the improper section to accomplish such an annexation. Second, Petitioner contends that Respondent's decision was not based on the educational well‑being of the students of the District.

Respondent asserts that the State Commissioner of Education has no jurisdiction to hear this appeal, that §19.001 of the Texas Education code authorizes such an annexation, and that the annexation was correct on the merits.

Discussion and Findings of Fact


Respondent has filed a Motion to Dismiss for Want of Jurisdiction in this matter, contending that §11.14 of the Texas Education code precludes the Commissioner from reviewing this matter. Section 11.14 provides as follows:

(a)
The provisions of this chapter shall not be construed to give the State Board of Education, the Commissioner of Education, the State Department of Education, or anyone whomsoever, the power to close, consolidate, or cause by regulation or rule to be closed or consolidated, any public school district in this State.

(b)
The provisions of this code regarding and applicable to the consolidating, annexing, or otherwise closing of school districts of this State shall govern in all such matters.

However, §11.13 of the Texas Education code provides as follows:

(a)
Persons having any matter of dispute among them arising under the school laws of Texas or any person aggrieved by the school laws of Texas or by actions or decisions of any board of trustees or board of education may appeal in writing to the Commissioner of Education, who, after due notice to the parties interested, shall hold a hearing and render a decision without cost to the parties involved, but nothing contained in this, section shall deprive any party of any legal remedy.

Petitioner is not asking the Commissioner or anyone else to "close" or "consolidate" a school district; indeed, it is seeking precisely the opposite relief. Respondent also asserts as a part of its motion to dismiss that the appeal was not timely filed.  I find a matter of fact that this Agency did receive a notice of intent to appeal within five days of the Petitioner's having been notified of the order of the County School Board of Jackson County, Texas.

The Petitioner contends that §19.001 of the Texas Education Code does not apply to multiple county school districts. Section 19.001 provides as follows:

The county school trustees or county boards of education, as the case may be, in any county in this State, shall have the authority to create enlarged districts by either of the following methods:. . . (2) by annexing one or more common school districts to one or more independent school districts having a scholastic population of less than 250 to an independent school district having 150 or more scholastic population.

Petitioner relies heavily on the case of Foulks v. China Spring Independent School District, 452 S.W.2d 763 (Tex. Civ. App. ‑ Waco 1970, writ ref'd). Petitioner contends that this case stands for the proposition that the predecessor article of §19.001 of the Texas Education Code was limited in its application to districts within a single county. However, a careful reading of the case reveals that the Waco Court of Civil Appeals held that under the predecessor statute, territory could not be annexed to a county line school district absent the consent of the county school trustees of each county having territory in the county line district.  In this case, all of the county school boards have consented to the annexation. Also, the Tyler Court of Civil Appeals in Mount Enterprise Independent School District v. Colley, 424 S.W.2d 650 (Tex. Civ. App. ‑ Tyler 1968, no writ), held that county school trustees had the authority to annex county line school districts provided that the action taken was approved by the county school trustees of each county having territory in the district.


Petitioner also contends that Respondent's decision was not based on the educational best interests of the children in the district. The evidence in the record provides the following facts concerning the PCISD. The average daily attendance for the years 1959‑1960 through 1976‑1977 was 1.63. The average daily attendance for the five years ending 1976‑1977 was 1.75, which was the lowest in the State of Texas. There are presently two students in the district. In the eighteen years from 1959‑1960 through 1976‑1977 there have been three occasions in which there have been more than one student in any one grade. The only school property is a single wooden frame building, valued on the books of the district at $4,455. The building has one classroom. There is no telephone. The school has no gymnasium or any kind of sports or athletic facilities except a playground. The school has no science laboratory and virtually no science equipment. Most of the books at the school were bought in the last two years for a total of about $300. Other than the business manager and the attorney, the only employee of the school district is one teacher. The one teacher of the district does not have a college degree. The school is not accredited by the Texas Education Agency. The school has no special education program, no homemaking or vocational training, no sports activities, no musical program or instruments, nor any extracurricular activities. No achievement or other testing of the children has ever been done in the district.

The record reflects the following information concerning the HISD. HISD is accredited by the Texas Education Agency. It maintains three campuses, an elementary, a junior high and a senior high. All of the teachers at HISD have at least a bachelor degree and about half have masters degrees and participate in regular in service training. The teachers receive at least $600 over the State minimum salary.   The students at HISD have regular educational testing at all grades. The HISD has a special education program, a school nurse, a physical education program, a science program and appropriate equipment, and a musical program with appropriate instruments for the use of the children. The HISD junior high library has about 5400 volumes, the elementary school library has about 4600 volumes, and the senior high has about 8000 volumes in its library. The HISD has a vocational counselor and a coordinated vocational academic program, including a shop.  HISD offers multiple extra curricular activities, and a sports program. 

In the PCISD the cost for educating the children per average daily attendance in the most recent three years for which the figures were available was about 26 times the State average and some 24 times that of the HISD and the neighboring Louise Independent School District. Even considering economics of scale, the cost per child in average daily attendance in the PCISD was more than seven times that of the average of all small districts in the State. The HISD can provide for the education of the PCISD scholastics at virtually no extra cost.

The Dean of the College of Education and Vice‑Chancellor of the University System of the University of Texas, Dr. L. D. Haskew testified that the PCISD was not at all conducive to meet the Goals for Public School Education in Texas of the Texas Education Agency.  He testified that he could not conceptualize how the PCISD could meet the goals for education concerning skill and sports and other forms of recreation, concerning personal hygiene and nutrition, concerning knowledge of the economic system and occupation skills, and concerning maximum cost benefit and responsiveness to accountability to parents and citizens. He also testified that such goals would be furthered by annexing the PCISD to the HISD.

Conclusions of Law

After due consideration to the evidence, matters of record and matters of official notice, I make the following conclusions of law:

1. 
That the State Commissioner of Education has jurisdiction to hear this appeal.


2.
That §19.001 of the Texas Education Code authorizes the annexation of the PCISD to the HISD.


3. 
That the action of the County School Boards of Wharton, Lavaca, Colorado and Jackson Counties in annexing the PCISD to the HISD was not arbitrary and capricious, and that the annexation was correct on the merits and justified by the evidence in the case.

DECISION

After due consideration to the foregoing findings of fact, conclusions of law, and all matters of official notice, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the action of Respondent in annexing the Provident City Independent School District to the Hallettsville Independent School District, be, in all things, AFFIRMED.

SIGNED AND ENTERED the 23rd day of FEBRUARY, 1979.

M. L. BROCKETTE
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