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DECISION OF THE COMMISSIONER


Petitioner, John Adair, appeals the decision of Respondent, Cumby Independent School District’s Board of Trustees, to terminate his probationary contract.  

Margaret E. Baker is the Administrative Law Judge appointed by the Commissioner of Education to preside over this matter.  Petitioner is represented by Jefferson K. Brim, III of Austin, Texas.  Respondent is represented by Andrew A. Chance of Dallas, Texas. 

Findings of Fact


After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I conclude that the following findings of fact are supported by substantial evidence:

1.
Petitioner was employed by Respondent as a special education teacher under a one-year probationary contract for the 1999-2000 school year and was assigned to a junior high school.  

2.
Petitioner was issued a second one-year probationary contract for the 2000-2001 school year in April, 2000.  L.R. at Tab 1, Pet.’s Exh. 9.

3.
In June of 2000, Bill Stewart became the district’s superintendent, replacing J.F. Thomason. 

4.
Shortly after becoming superintendent, Stewart learned of two physical altercations between Petitioner and two junior high students at the end of the 1999-2000 school year.  The first incident involved Mark T. on May 16, 2000 and led to a criminal investigation of assault charges by the local sheriff’s department.  L.R. at Tab 1, Pet.’s Exh. 2. 

5.
The second incident occurred on May 23, 2000 and involved Michael T. and resulted in another criminal investigation, Petitioner’s receiving a suspension of several days, and a directive from the then superintendent not to grab or touch students unless required for safety purposes.  The superintendent also warned Petitioner that any further misbehavior could result in more serious disciplinary action including a recommendation to the board to terminate his employment.  L.R. at Tab 1, Pet.’s Exhs. 1 & 3.


6.
Stewart undertook an investigation of Petitioner’s involvement in the incidents.  In a memorandum dated July 24, 2000, Stewart notified Petitioner that he was reassigning Petitioner to the high school as a result of the above-described incidents and his concern regarding Petitioner’s effectiveness as a teacher at the junior high level.  L.R. at Tab 1, Pet.’s Exh. 4.  Stewart reiterated the directive given to Petitioner by the previous superintendent and advised him that failure to follow the directive would result in immediate termination.  

7.
After reassigning Petitioner, Stewart continued to receive reports of Petitioner’s performance deficiencies and became more concerned about Petitioner’s effectiveness as a teacher.  L.R. at Tab I, Vol. I, pp. 57-65.  Accordingly, Stewart requested in a letter dated August 3, 2000 that Petitioner resign based on the incident with Michael T., other incidents of unprofessional displays of anger and horseplaying, and Stewart’s belief that Petitioner’s effectiveness as a teacher had become irreparably impaired.  Stewart advised Petitioner that if he did not resign, Stewart intended to recommend that the board propose to terminate his contract.  L.R. at Tab 1, Pet.’s Exh. 5.  

8.
 When Petitioner refused to resign, Stewart placed him on suspension with pay.  L.R. at Tab 1, Pet.’s Exh. 6.

9.
In a letter dated August 8, 2000, Petitioner was notified by the president of the board of trustees that the board considered the superintendent’s recommendation to propose the termination of Petitioner’s employment for good cause and that the board voted to propose termination.  L.R. at Tab I, Pet.’s Exh. 10.  

10.
A hearing on Petitioner’s proposed termination was held before a  hearing examiner on October 16-17, 2000.  L.R. at Tab 1.    

11.
In its prehearing statement and at the hearing before the certified hearing examiner, Respondent asserted over thirty reasons that it contended constituted good cause to terminate Petitioner’s employment.
  L.R. at Tab 4 and Tab 5.  Some of the most serious reasons listed were that Petitioner physically assaulted and engaged in horseplay with male students, sexually harassed a teaching assistant, inappropriately touched female students, and attended work hung over and smelling of alcohol.

12.
The certified hearing examiner issued his recommendation on November 9, 2000.
  The hearing examiner determined that Respondent merely proved that Petitioner committed some minor policy violations but failed to show that a discharge was justified.  The hearing examiner’s proposal for granting relief recommended that Petitioner be:  (1) placed on suspension without pay for the remainder of the first semester of the 2000-2001 school year; (2) assigned to the high school special education department; (3) placed on probation for the remainder of the school year; (3) required to submit a valid teaching certificate within thirty days or remain on unpaid suspension for the remainder of the school year; (4) required to sign an oath of office; (5) required to do all required paperwork in a timely fashion; (6) accept assistance if offered; (7) directed not to touch any students without the district’s permission; and (8) directed not to be involved in any written communications with students unless required by district policies.  L.R. at Tab 5.    

13.
On November 15, 2000, Respondent considered the certified hearing examiner’s recommendation and heard the arguments of counsel. L.R. at Tab 2.    Respondent reconvened on November 20, 2000 and voted to adopt changes to the hearing examiner’s recommendation that were proposed by the administration.  L.R. at Tab 3.  The changes adopted, rejected or modified numerous of the findings of fact, added new findings of fact, rejected the conclusions of law, added new conclusions of law, and rejected the proposal for granting relief. L.R. at Tab 6.  After adopting the changes, the board voted to terminate Petitioner’s contract for good cause effective immediately.  L.R. at Tab 3, p. 3.        

14.
On November 21, 2000, Respondent issued its written decision.  L.R. at Tab 6.  

15.
On December 11, 2000,  Petitioner filed his Petition for Review.

16.
Except as noted in this opinion, the certified hearing examiner’s Findings of Facts Nos. 1 though 116 and any unlabeled findings of fact in the recommendation are incorporated herein as if set out in full. 

Discussion

This is the first appeal before the Commissioner since the Texas Supreme Court issued its decision in Montgomery Indep. Sch. Dist. v. Davis, 44 Tex. Sup. Ct. J. 143, 2000 Tex. LEXIS 105 (Dec. 7, 2000), which presented the Court with its first opportunity to interpret Texas Education Code section 21.259.  Petitioner appeals the changes the board made to the certified hearing examiner’s recommendation, asserting that the changes were not authorized under Texas Education Code section 21.259.  Respondent argues that a school board is the ultimate fact finder with respect to violations of policy, and, therefore, its rejection of the hearing examiner’s ultimate finding that good cause for termination did not exist and substitution of a finding that good cause did exist was appropriate.  Thus, whether the board’s actions are authorized under section 21.259 is the focus of this appeal.

Standard for Changing a Hearing Examiner’s Recommendation

Under Texas Education Code section 21.259, a board of trustees may adopt, reject, or change a hearing examiner’s conclusions of law or proposal for granting relief.  A board may reject or change a hearing examiner’s finding of fact only after reviewing the record of the proceeding before the hearing examiner and only if the finding of fact is not supported by substantial evidence.  A board is required to state in writing the reason and legal basis for a change or rejection made under the statute.  

With respect to reviewing a hearing examiner’s findings of facts, a board is limited to a substantial evidence standard of review.  Substantial evidence requires only more than a mere scintilla of evidence.  The issue is not whether a hearing examiner reached the correct findings but whether some reasonable basis exists in the record for the hearing examiner’s findings.  See R.R. Comm'n of Texas v. Torch Operating Co., 912 S.W.2d 790, 792 (Tex.1995).  The evidence in the record may preponderate against the hearing examiner’s findings and nevertheless amount to substantial evidence.  See Id.; Lewis v. Metropolitan Sav. & Loan Ass'n., 550 S.W.2d 11, 13 (Tex.1977).  If substantial evidence would support either affirmative or negative findings, the hearing examiner’s findings must be upheld and any conflicts resolved in favor of the hearing examiner’s findings.  See Auto Convoy Co. v. Railroad Comm'n, 507 S.W.2d 718, 722 (Tex.1974).  Respondent bears the burden of showing a lack of substantial evidence.  Texas Health Facilities Comm’n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984).

In Davis, the Court was presented with the issue of whether a school board may make additional findings of fact under section 21.259.  The Court held that a school board cannot make additional findings of fact, but that subject to certain other statutory restrictions, the board retains the authority to make the ultimate policy decision of whether to renew a teacher’s contract.
  Davis, 44 Tex. Sup. Ct. J. 143, 2000 Tex. LEXIS 105 *1-2.  The Court explained as follows:

We do not suggest that a school board must simply accept an examiner’s recommendation; under section 21.259(b)(1), the board may reject or change conclusions of law or the proposal for relief.  The ability to reject or change conclusions of law preserves a school board’s authority and responsibility to interpret its policies.  The board has the power to apply those policies to the examiners’ findings and the undisputed evidence by rejecting or changing the examiner’s conclusions of law or proposal for relief.  But when a board reviews the facts of a case, the Legislature has clearly limited it to conducting a substantial evidence review.

Id. at *16.  The Court emphasized that the board retains the authority to make the ultimate decision of whether the facts demonstrate that board policy was violated.  Id.  The Court stated that the board was entitled to determine that Davis’ contract should not be renewed based on the facts that were found by the hearing examiner, so long as the Board’s determination, in the Commissioner’s view, was not arbitrary, capricious, or unlawful, and was supported by substantial evidence.  Id. at *20.  Using these standards, Respondent’s changes to the hearing examiner’s recommendation are evaluated below.    

Rejection of  Findings of Fact Section

Respondent concluded as a matter of law that all of the hearing examiner’s labeled findings of fact, which are set out on pages 4 through 25 and numbered 1 though 116, do not constitute findings of fact because they merely recite witness testimony from the hearing examiner’s recollection.  First, it is simply not true that all of the examiner’s findings of fact were mere recitals of testimony.  The hearing examiner’s section on findings of fact included headings with the name of each witness followed by numbered findings of fact containing information relating to the witness or provided by the witness.  Though some of the findings of fact could be characterized as recitals of witness testimony, many of them specify facts or events that occurred.  Thus, it was inaccurate for Respondent to generalize that all of the findings of fact were merely recitals of witness testimony. 
  Second, a board of trustees may only reject or change a hearing examiner’s finding of fact if the finding of fact is not supported by substantial evidence.  Tex. Educ. Code §21.259(c).  There is no statutory authorization to reject findings of fact on the basis that they are “mere recitals of testimony”.  Because Respondent’s changes to the labeled findings of fact were for reasons other than not being supported by substantial evidence, the changes are not authorized under section 21.259(c).

Changes to Discussion Section

Respondent concluded that the hearing examiner’s findings of fact began on page 29 of the recommendation, which is within the section of the recommendation labeled “Discussion”.  The hearing examiner does not label any of the statements in the discussion section as findings of fact or as conclusions of law.  Although it is highly preferable for a hearing examiner to label all findings of fact and conclusions of law,  unlabeled findings of fact and conclusions of law in a recommendation will be treated as findings of fact and conclusions of law.  See, e.g., Lee v. Aransas County I.S.D., Dkt. No. 164-R2-599 (Comm’r Educ. 1999); Roberts v. San Benito I.S.D., Docket No. 046-R2-1196 (Comm’r Educ. 1996).  Thus, unlabeled findings of fact and conclusions of law may be changed or rejected in accordance with Texas Education Code section 21.259.  To change an unlabeled finding of fact or conclusion of law, a board of trustees must identify the finding of fact or conclusion of law being changed and provide a written reason and legal basis for the rejection or change.  Lee, Dkt. No. 164-R2-599.  In the instant case, Respondent made numerous modifications to the discussion section.  These changes are analyzed below.

Michael T. Incident 

On page 29 of the recommendation, the hearing examiner discusses the allegation that Petitioner engaged in inappropriate conduct toward Michael T. on May 23, 2000.  Respondent adopts the findings of fact on page 29, with several exceptions.  First, Respondent rejects the finding that “[the superintendent] decided Teacher should be suspended for two weeks….” on the basis that the finding is not supported by substantial evidence.  The record reflects that the then superintendent suspended Petitioner for several days following the Michael T. incident, but there is no evidence that Petitioner received a suspension lasting two weeks.  Because the record does not reflect that Petitioner received a two-week suspension due to the Michael T. incident, Respondent’s rejection of the hearing examiner’s finding should be modified to delete the words “two weeks”.

Respondent also rejected what it refers to as the “recommendation for relief found in the last sentence of page 29” and added a finding that good cause exists for terminating Petitioner’s contract based upon the findings on page 29, as modified.    The statement that Respondent rejected reads:  “I will not overturn the original discipline, nor will I add to the discipline which has already been administered by someone who was able to interview all of the witnesses at the time of the incident.”  Respondent was entitled to reject the hearing examiner’s recommendation for granting relief if it determined that good cause existed to terminate Petitioner’s contract based on the underlying findings of fact regarding Petitioner’s conduct with respect to Michael T.    Having a teacher lose his temper with a student, hold the student in a headlock, and injuring the student is no small matter.  The fact that the previous superintendent had imposed some discipline on Petitioner did not foreclose the new superintendent from investigating the matter further and recommending additional discipline, especially when the new superintendent learned that the teacher had been involved in other physical altercations with students.  Parents should have an expectation that their children will be safe with teachers.  A school district is not required to give a teacher who injures a child a second chance.  Respondent’s finding that good cause for termination existed based on Petitioner’s conduct toward Michael T. was supported by substantial evidence and was not arbitrary, capricious, or unlawful.     

Unacceptable Classroom Discipline

On page 30 of his recommendation, the hearing examiner discusses the allegation that Petitioner allowed classroom discipline to decline to an unacceptable level by the end of the 1999-2000 school year.  Respondent adopted the first sentence in the paragraph which stated that Petitioner allowed his students at times to operate without proper discipline and that Michael T. stated that the boys in the class would normally begin the horseplay.  The remainder of the paragraph states as follows:

Teacher should have used more control in the class.  However, the principal at the time, Hale, saw what was happening and had a discussion with Teacher.  He did not believe Teacher was in any way acting in an “educationally unacceptable” manner.  In fact, Teacher was offered a new probationary contract while this was going on.  The District did not think Teacher’s approach to teaching was insufficient, so neither will I.

Respondent rejected the above-quoted findings on the basis that they are not supported by substantial evidence.  Respondent, however, bears the burden of showing a lack of substantial evidence, not just alleging a lack substantial evidence.  See Goodie v. Houston I.S.D., Docket No. 002-R2-996 (Comm’r Educ. 1996)(stating that a real explanation of a change is required not just the cryptic use of magic words).  Respondent did not demonstrate that the findings are not supported by substantial evidence; therefore, Respondent has not met its burden for changing the findings of fact.  

Engaging in Horseplay and Physically Harming Students


On page 30 of the recommendation, the hearing examiner lists several allegations regarding Petitioner’s engaging in horseplay and physical acts that were harmful to students.  The hearing examiner does not specifically discuss these allegations but rather refers to the sections of the recommendation in which he discusses the allegations regarding the Michael T. incident and Petitioner’s unacceptable classroom discipline, which are interrelated issues.  Respondent concluded as a matter of law that the hearing examiner failed to make proper findings of fact and substituted other findings of fact.  It is concluded that the allegations regarding Petitioner’s physical conduct with students are so closely interrelated that it was appropriate for the hearing examiner to group his discussion of the allegations together.  Respondent’s addition of findings of fact was not appropriate.

Physically Harming Students Including Mark T. and Michael T.  


On page 30 and 31 of the recommendation, the hearing examiner discusses the allegation that Petitioner physically harmed students, including but not limited to Mark T. and Michael T. on the district’s premises.  The hearing examiner stated as follows:

The only proof that Teacher may have harmed anyone other than Michael T. was the incident on May 16, with Mark T.  However, there were no medical reports speaking of an injury to the child.  Mark T. did not testify he was hurt.  Based on the testimony, I find Teacher touched the back of the student’s neck and left a red mark.  Teacher should not have touched the student at all.  At the same time, Teacher has already been disciplined with a two-week suspension.  In addition, even Michael T. stated he had never seen Teacher harm anyone else.

Respondent modified the finding regarding the touching of Mark T. by changing the word  “touched” to “grabbed” on the basis that the finding as stated is not supported by substantial evidence.  As stated previously, it is Respondent’s burden to demonstrate that a finding is not supported by substantial evidence.  It is typically not sufficient to merely state that a finding is not supported by substantial evidence and substitute preferable language.  It is concluded that there is substantial evidence in the record to support the finding that Petitioner “touched the back of the student’s neck and left a red mark”.  Therefore, Respondent’s change to the hearing examiner’s finding of fact was improper.


Respondent also rejects the finding in the above-quoted section regarding a two-week suspension on the basis that this finding is not supported by substantial evidence.  As discussed previously, the record does not reflect that Petitioner received a two-week suspension; therefore, a modification to the finding deleting the word “two-week” is appropriate.

  
Respondent added a finding of fact stating that the evidentiary findings, as modified, support termination for good cause.  Respondent’s modifications do not significantly change any underlying findings of fact relating to Mark T. that justify a finding that Petitioner’s conduct toward Mark T. amounted to good cause for termination.    

Sexual Harassment of Co-worker


On page 31 of the recommendation, the hearing examiner discusses the allegation that Petitioner sexually harassed his female teacher assistant.  The hearing examiner stated as follows:

Keim testified Teacher sexually harassed her.  However, she never verbally told him to stop, nor did she tell him his actions were unwelcome.  Finally she did not report this incident to anyone.  This does not amount to sexual harassment upon which action can be taken.

Respondent rejected all of the findings in the above paragraph on the basis that the findings as worded were not supported by substantial evidence.  Respondent substituted the following finding:  “Hazel Keim did not verbally tell Adair to stop [sexually harassing her] but she did indicate as much by her physical reaction as described by her testimony.”  

Keim testified that Petitioner put his hand on her thigh several times.  L.R. at Tab 1, Vol. I, pp. 279, 281, 284.  She further stated that she considered these actions to be sexual harassment.  L.R. at Tab 1, Vol. I, pp. 280, 282.    Keim did not verbally complain about Petitioner’s behavior but testified that she pushed or shoved his hand off and made him aware that his actions were unwelcome.  L.R. at Tab 1, Vol. I, p. 279.  The hearing examiner acknowledged that Keim would push Petitioner’s hand away in Finding of Fact No. 53 of his recommendation.  There is substantial evidence in the record to support the first sentence.  With respect to the second sentence, there is substantial evidence to support the portion stating that Keim never verbally told Petitioner to stop.  However, the later portion of the second sentence stating that Keim did not “tell” Petitioner that his actions were unwelcome is not supported by substantial evidence because Keim did inform Petitioner of her disapproval of his conduct through her physical actions.  Therefore, Respondent’s modification to the latter portion of the second sentence was proper.


With respect to the third sentence regarding Keim’s failure to report the sexual harassment to anyone, Keim was not asked whether she reported the incidents to anyone else.  Moreover, she obviously informed someone of the matter at some point because it became one of the bases for terminating Petitioner’s contract.
    It is concluded that the hearing examiner’s finding that Keim did not report the allegations of sexual harassment is not supported by substantial evidence.  Therefore, Respondent’s rejection of the finding was appropriate.


Respondent also rejected the fourth sentence in the above-quoted paragraph, contending that it is an erroneous conclusion of law.  Respondent substituted the following statements:  “The Board finds that Ms. Keim was sexually harassed.  It further finds that the harassment was not discovered by the District until the summer of 2000.  Finally the Board finds that Adair’s behavior toward Hazel Keim was unwelcome, violated Board Policy and constitutes good cause for termination.”

The question of whether a statement is a finding of fact or a conclusion of law is often confusing.  The statement in the fourth sentence regarding whether sexual harassment occurred relates to the ultimate decision about whether Respondent’s sexual harassment policy has been met or breached.  The Court in Davis stated that ultimate decisions can have the same effect as a conclusion of law or a mixed question of law and fact.  Davis, 44 Tex. Sup. Ct. J. 143, 2000 Tex. LEXIS 105 *17. It is concluded that it was appropriate for the board to reject the hearing examiner’s statements on the basis that it had chief authority to interpret its sexual harassment policies and to apply those policies to the findings and the undisputed evidence.  

Respondent’s policies DHC (LEGAL) and DHC (LOCAL) specifically prohibit employees from engaging in sexual harassment.  L.R. at Tab 1, Pet.’s Exh. 11.  Respondent’s policy DHC (LEGAL) defines sexual harassment, in relevant part, as unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when the conduct “has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.”    The hearing examiner acknowledges in Finding of Fact No. 53 and in the discussion section that Petitioner touched Keim on her leg, Keim would push Petitioner’s hand away, and Keim considered Petitioner’s actions to constitute sexual harassment.    Thus, it is undisputed that Petitioner touched Keim’s leg and that Keim considered the touching unwelcome.  Keim testified that the touching made her feel uncomfortable and scared.  L.R. at Tab 1, Vol. I, pp. 283-84.  Respondent’s rejection of the hearing examiner’s finding that Petitioner’s conduct did not amount to sexual harassment was proper.  After rejecting the hearing examiner’s findings of fact, Respondent was required to evaluate whether based on the modified findings of fact good cause existed for the termination of Petitioner’s employment.  Respondent’s finding that Petitioner’s actions violated its policy and constituted good cause for termination are appropriate as they are supported by substantial evidence and not arbitrary, capricious, or unlawful.    

Sexual Harassment of Female Students

On pages 31 and 32 of the recommendation, the hearing examiner discusses the allegation that Petitioner sexually harassed female students by engaging in various behaviors.  The hearing examiner stated as follows:

The District alleged several different types of sexual harassment of the students by Teacher.  The District, however, did not provide any proof of Teacher’s touching a girl’s breasts or pinning a girl to the floor.  At the same time, it did show that, at least one time, two girls crawled under Teacher’s desk.  It did show a girl sat on teacher’s knee.  It did show Teacher spanked a girl playfully.  It did show Teacher tickled girls.  Yet it did not show Teacher harassed the girls.  While these actions might have led to harassment, the District did not show harassment.  The District did not call any of these girls to testify, though it did call Michael T. to testify.  Also, those adults who witnessed these actins did not think the actions were wrong at first.  In addition, even when Verner and Keim decided Teacher’s actions were wrong, they were not very active in reporting the incident.  The District attempted to justify their not being more active in reporting the alleged problems by arguing that Hale was not interested in what occurred because he was leaving and that the witnesses were required to follow the chain of command.  I am not convinced the witnesses were restricted from reporting these incidents.  First, the witnesses could have made several reports to Hale.  If they felt he was not listening to them, they could have made a written report with a “CC” to Thomason.  Finally they could have bypassed Hale and gone directly to Thomason.  I heard nothing during the hearing that left the impression the employees would have been disciplined in any way if they went directly to Thomason.  In fact, Hale was bypassed in the Michael T. matter, and Thomason did the investigation.  One last thing: while Hale denies he was told of any of these incidents, even if he had been told, he took no action against Teacher.  Since he did not take action, I will not either.

The only modification Respondent made to this section is that it rejected the following finding:  “While these actions might have led to harassment, the District did not show harassment.”  Respondent contends that the finding is not supported by substantial evidence and substituted the following finding:  

The conduct was, if not sexually harassing, educationally and morally inappropriate.  Tickling little girls, allowing them under a male teacher’s desk while he is sitting there, spanking little girls in a ‘playful’ manner or allowing 11-year old girls to sit on his knee is inappropriate and irresponsible.  We find such conduct constitutes good cause for termination. 

The allegation against Petitioner was that he sexually harassed female students in various ways.  Through the above modification, Respondent essentially admits that Petitioner’s conduct did not constitute sexual harassment, and it seeks to re-label the  conduct as “inappropriate and irresponsible”.  There is substantial evidence to support the original finding, and Respondent’s change is not proper.

Anatomy Book


On page 32 of the recommendation, the hearing examiner discusses allegations that Petitioner brought an anatomy book with explicit pictures and showed it to his students without permission.  The hearing examiner found that Petitioner brought the book to school and stated that it was not appropriate for him to do so given that he was not assigned to teach the subject matter in the book.  The hearing examiner stated that “[Petitioner] should have received some type of lesser discipline, but he did not.  In fact, the record does not reflect that Verner told anyone about the book.  Therefore, I will not recommend any discipline.”  The board rejected the quoted statements on the basis that they are not supported by substantial evidence and substituted the following language:

We find that the book in question had sexually explicit photos of both males and females through the course of development as well as photos of child birth [sic].  We find Adair engaged in discussions of a sexually explicit nature with special education students.  We find this conduct was not discovered until the summer of 2000.  We find that Adair brought this book and discussed it with students without the permission of the District or the parents of the children.  We conclude that such action violated Tex. Educ. Code Ann. § 28.004.  We find that this action constitutes good cause for termination.

Both of the first two findings that were rejected are supported by substantial evidence.  Therefore, Respondent’s rejection of them was improper.  The last sentence in the section is worded like a recommendation for relief but in actuality is a finding of fact.  Though the hearing examiner states that he will not recommend any discipline, his implicit statement is that he finds that there is not good cause to support terminating Petitioner’s contract.  Respondent must show that the underlying findings of fact regarding Petitioner’s conduct lead to the conclusion that good cause for termination exists.  Though it is undisputed that Petitioner brought a book to school that included photographs that were of a sexual nature, there is no evidence in the record establishing that Petitioner’s conduct was serious enough to warrant termination.  Because there is substantial evidence to support the hearing examiner’s finding that good cause for termination did not exist, Respondent’s rejection of the finding is not appropriate.

Prescription Medication in Desk

On page 33 and 34 of the recommendation, the hearing examiner discusses the allegation that Petitioner kept prescription painkillers that were not prescribed to him in his unlocked desk at school.  The hearing examiner criticized Petitioner for having the medication in his desk and also criticized the teacher assistant who gave Petitioner the medication and was who was aware of where the medication was kept.  The hearing examiner further found that the teacher assistant “must not have considered the situation serious enough to report.  If it was not bad enough to report it, it must not have been bad enough for any more than a minor discipline.”  

Respondent rejected the findings in quotations on the basis that they are not supported by substantial evidence and substituted the following language:  “We find that keeping prescription painkillers in an unlocked desk accessible to special education students is irresponsible and dangerous.  We find that this action by Adair constitutes  good cause for termination.”  Although the hearing examiner does not expressly state it, his findings implicitly state that Petitioner’s conduct does not constitute good cause for termination.  As was the case with Petitioner’s bringing the anatomy book to school, Respondent did not produce evidence showing that the conduct Petitioner engaged in justifies termination.  Though Petitioner’s conduct might well have violated district policy, Respondent did not demonstrate that this conduct alone was serious enough to justify termination.  Because there is substantial evidence to support the hearing examiner’s finding, Respondent’s change was not proper.

Use or Possession of Alcohol

On page 20, the hearing examiner discusses various allegations relating to Petitioner’s smelling of alcohol while at school, reporting to school hung over, and making comments regarding his use of alcohol.  The hearing examiner stated as follows:

Some people stated they could smell alcohol on Teacher’s breath and on his coffee cup, other said they could not.  Since he stated he had reported to school with a hangover more than once, it is possible he had the residual smell of his breath which transferred to his cup.  Further, Teacher should not be punished because he made alcohol-related statements to other adults.  Also, Teacher used the peppermint candy to cover the smell of cigarettes, since he smoked.  What is most important though, is that Goldsmith told Thomason of the alcohol breath and Teacher’s statement regarding alcohol in his car.  Thomason took no action.  Since no action was taken then, it is not proper to take action now.

 Respondent concluded as a matter of law that the above statements do not constitute proper findings of fact but merely parrot testimony the hearing examiner considered.  Respondent also rejected the findings based on a lack of substantial evidence and added substituted findings.  As stated previously, a school board is not authorized to reject findings of fact on the basis that they are mere recitals of witness testimony.  Furthermore, the record reflects that the testimony as to Petitioner’s possible use of alcohol at school was conflicting.  There is substantial evidence to support the hearing examiner’s findings; therefore, Respondent’s changes were improper.

Reporting to Work Intoxicated


On page 35 of the recommendation, the hearing examiner discusses the allegation that Petitioner appeared at school intoxicated or under the influence of alcohol.  The hearing examiner referred to his discussion of the other alcohol-related allegations and further stated that Petitioner’s teacher assistant, who was around him the most, did not see him intoxicated or under the influence or alcohol.  Respondent rejected the statements in this section for the same reasons it rejected the hearing examiner’s findings regarding the other alcohol-related allegations.  For the same reasons discussed in the preceding section, Respondent’s changes to the hearing examiner’s findings are not appropriate.

Violation of Ethical Standards

On page 35 of the recommendation, the hearing examiner discusses the allegation that Petitioner violated the ethical standards of a teaching professional.  The hearing examiner stated as follows:

I can only assume that, if I find any of the allegations with which Teacher is charged, Teacher would then have violated the ethical standards of a teaching professional.  However, just because Teacher has violated an ethical standard, this would not necessarily support a discharge. 

Respondent rejected the above statements and substituted other findings.  Because Respondent did not allege or establish that it was rejecting the hearing examiner’s findings based on a lack of substantial evidence, Respondent’s changes were not proper.

Final Discipline


On page 38 of the recommendation in paragraph 4, the hearing examiner states as follows:  “What should the final discipline be?  The District accused Teacher of a myriad of alleged wrongs, yet it failed to prove most of them.  The main emphasis of the hearing was the alleged assault, but Teacher had already been disciplined for the matter.”  The Board concluded that the first sentence is not a proper finding of fact or conclusion of law.  The Board also rejected the last two sentences as not supported by substantial evidence.  With respect to the first sentence, it is concluded that the hearing examiner did not intend the question to be a finding of fact.  With respect to the other two sentences, it is concluded that there is substantial evidence in the record to support the findings. Thus, it was not appropriate for Respondent to reject the findings.

Various Types of Misconduct
 
On page 38 of the recommendation in a paragraph numbered 5, the hearing examiner discusses some of the types of misconduct in which Petitioner engaged.  The hearing examiner states as follows:  

Even if other areas—the harassment, the lack of discipline, the anatomy book, the alcohol, the painkillers, leaving school without permission, personal hygiene—may have happened, either no one reported them or the principal did not believe any action should be taken.  As such, Teacher was not given an opportunity to correct the problems or respond to the allegations.  To discipline Teacher without any previous warning while allowing him to continue to “violate” the rules without notice, would violate all aspects of the due process principles.  Several District witnesses were asked if they would allow a child to continue to break the rules without corrective action.  They all stated they would have taken some sort of corrective action.  The same is only proper in this case.  I will not recommend any discipline for those allegations for which there was either no report or there was a report but no corrective action.

With respect to this section, Respondent “concludes that the incidents regarding alcohol, allowing access to medication, the anatomy book, and/or the improper conduct (constituting sexual harassment or otherwise) toward Hazel Keim is conduct which does not require the District to allow remediation.”  While there is much to be questioned about the hearing examiner’s above statements, Respondent fails to do so.  Respondent merely appears to be rejecting the hearing examiner’s statements and substituting its own “conclusion”.  Because Respondent does not reject the hearing examiner’s statements based on a lack substantial evidence or does not assert a reason or legal basis for rejecting the statements, Respondent’s change is not valid.

More Discussion of Various Types of Misconduct
 
On page 39 of the recommendation in paragraph 8, the hearing examiner further discusses some of Petitioner’s inappropriate conduct.  The hearing examiner states as follows:

Is Teacher off the hook?  No. He engaged in inappropriate communications with a student.  It may have been light-hearted, but it was still inappropriate.  Also, Teacher kept medicine in a desk to which students could have had access.  Further, he did show up at school with hangovers.  While he was not under the influence of alcohol, alcohol would still have affected his teaching prowess and abilities, as well as his example to the children.

In the paragraph 9, the hearing examiner recommends that Petitioner be suspended without pay for the remainder of the first semester of the school year.  Respondent adopted the statements in paragraph 8 but added the following statement:  “Such actions provide good cause for termination.”  The hearing examiner’s statements reflect express and implied findings of fact.  The express finding is that Petitioner engaged in several types of misconduct which warrant discipline.  The implicit finding is an ultimate finding that the misconduct does not warrant termination.  Respondent was entitled to determine whether Petitioner should be discharged based on the underlying findings that were found by the hearing examiner.  Although each type of misconduct in isolation may not have constituted good cause for termination, collectively the actions are quite disturbing.  These actions included possession of prescription painkillers in an unlocked desk in a special education classroom, reporting to work on more than one occasion hung over from excessive drinking of alcohol, and sending an inappropriate written communication to a female student.  It is concluded that Respondent’s determination that all of these actions by Petitioner amounted to good cause for termination is supported by substantial evidence and is not arbitrary, capricious, or unlawful.

Teaching Certificate


On page 39 of the recommendation in paragraph 9, the hearing examiner makes several statements relating to Petitioner’s need to submit a valid teaching certificate.  Respondent added the following statement:  

We conclude as a matter of law that Respondent did not comply with the terms of his probationary contract, rendering the same unenforceable.  We also conclude that Respondent’s failure to properly present his credentials means the 

contract for the 2000-2001 school year is not binding upon Cumby ISD.  See Tex. Educ. Code Ann. § 21.053(a).

The issue of whether Petitioner failed to supply Respondent with a copy of his teaching certificate was not one of the grounds for Petitioner’s termination.  Therefore, it is not appropriate for Respondent to base Petitioner’s termination on this issue.   

Proposal for Granting Relief


On page 40 of the recommendation in paragraph 10, the hearing examiner sets out his recommendations for granting relief.  See Finding of Fact No. 22.  Respondent rejects the hearing examiner’s recommendations and substitutes in lieu thereof a statement that “the Board finds good cause for the termination of the employment contract for the 2000-2001 school year to the extent the same is enforceable despite the language of Tex. Educ. Code Ann. § 21.053(a).”  Based on the modifications made to the hearing examiner’s recommendation, it was proper for Respondent to reject the proposal for granting relief.  It is concluded that the board’s change was supported by substantial evidence and was not arbitrary, capricious or unlawful.

Changes to Conclusions of Law

Based on the modifications to the recommendation, Respondent rejected the hearing examiner’s conclusions of law and substituted the following conclusions of law:

a.
The Commissioner of Education and the hearing examiner properly had jurisdiction over this matter to the extent [Petitioner] has a valid, binding contract for the 2000-2001 school year.

b.
Teacher does not have a binding contract for the 2000-2001 school year because of the provisions of Tex. Educ. Code Ann. § 21.053(a).

c.
Cumby ISD presented substantial evidence of good cause to terminate any teaching contract Respondent [Petitioner] may have had.

d.
For the reasons stated above, no reasonable finder of fact could have found that such reasons, jointly or severally, do not constitute good cause for termination.

Because of the modifications to the recommendation, it was incumbent upon Respondent to modify the conclusions of law.  It is concluded that Respondent’s first and last conclusions of law are proper.  The second conclusion of law, however, is not appropriate for the reasons explained above in the section entitled “Teaching Certificate”.  The third conclusion of law is improper because it refers to an incorrect legal standard.  The applicable standard is a preponderance of the evidence standard.  Tex. Educ. Code §21.256(h).  Nevertheless, the last conclusion of law (i.e., that no reasonable finder of fact could have failed to find that the reasons for Petitioner’s termination constituted good cause for termination) contains a more stringent standard than a preponderance of the evidence standard.  Therefore, it is concluded that Respondent determined that the district met its burden of proof in the proceeding before the hearing examiner. 

Conclusion
Significant modifications to the hearing examiner’s recommendation supported changing the hearing examiner’s proposal for granting relief.  Respondent had good cause to terminate Petitioner’s contract.  Petitioner’s appeal is denied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this matter under Texas Education Code section 21.301. 

2.
A board of trustees may only reject or change a certified hearing examiner’s finding of fact if the finding of fact is not supported by substantial evidence.  Tex. Educ. Code §21.259(c).  

3.
Respondent’s changes to the hearing examiner’s labeled findings of fact on the basis that they are “mere recitals of witness testimony” was improper.

4.
Because the record does not reflect that Petitioner received a two-week suspension due to the Michael T. incident, the certified hearing examiner’s findings regarding the suspension should be modified to delete the words “two weeks” and “two-week”.

5.
Respondent’s rejection of the last sentence on page 29 and its addition of a finding of good cause to terminate Petitioner based on Petitioner’s physical conduct toward Michael T. was supported by substantial evidence and not arbitrary, capricious, or unlawful.

6. 
Respondent’s rejection of the findings on page 30 of the recommendation regarding Petitioner’s classroom discipline was not proper because it did not demonstrate that the findings were not supported by substantial evidence.

7.
The various allegations regarding Petitioner’s physical conduct with students are so closely interrelated that it was appropriate for the certified hearing examiner to group his discussion of these allegations together.  Respondent’s addition of findings of fact was not appropriate.

8.
There is substantial evidence in the record that Petitioner “touched” the back of the Mark T.’s neck and left a red mark.  Therefore, Respondent’s change to the certified hearing examiner’s finding of fact was improper.

9.
Respondent’s modification to the section pertaining to the incident with Mark T. does not significantly change the underlying findings of fact; therefore, Respondent was not entitled to further modify the section.  

10.
It was appropriate for the board to reject the hearing examiner’s findings regarding sexual harassment on the basis that that the board had chief authority to interpret its sexual harassment policies and to apply those policies to the findings and the undisputed evidence.  After rejecting the hearing examiner’s findings of fact, Respondent was required to evaluate whether based on the modified findings of fact, good cause existed for the termination of Petitioner’s employment.  Respondent’s findings that Petitioner’s actions violated its policy and constituted good cause for termination are appropriate as they are supported by substantial evidence and are not arbitrary, capricious, or unlawful.


11.
There is substantial evidence in the record to support the certified examiner’s finding that Petitioner did not sexually harass his students, and it was improper for Respondent to change the finding by characterizing Petitioner’s actions as other conduct which was not listed as a reason for his termination.


12.
There is no evidence in the record establishing that Petitioner’s act in bringing an anatomy book to school was serious enough to warrant termination.  Because there is substantial evidence to support the certified hearing examiner’s finding that good cause for termination did not exist, Respondent’s rejection of the finding is not appropriate.

13.
Although Petitioner’s conduct in keeping prescription pain pills in his desk might well have violated district policy, Respondent did not demonstrate that  this conduct alone was serious enough to justify termination.  Because there is substantial evidence to support the certified hearing examiner’s finding, Respondent’s change was not proper.

14.
The evidence as to Petitioner’s possible use of alcohol at school and reporting to work intoxicated or under the influence was conflicting.  Therefore, there is substantial evidence to support the certified hearing examiner’s findings, and Respondent’s changes were improper.

15.
Because Respondent did not allege or establish that it was rejecting the hearing examiner’s findings regarding violations of ethical standards based on a lack of substantial evidence, Respondent’s changes were not proper.

16.
Because Respondent does not reject the hearing examiner’s statements regarding the various allegations against Petitioner and the district’s failure to take corrective action based on a lack of substantial evidence or some other reason or legal basis, Respondent’s change is not valid.

17.
Respondent was entitled to determine whether the underlying findings regarding Petitioner’s having prescription painkillers in an unlocked desk in a special education classroom, showing up to work on more than one occasion hung over, and having an inappropriate written communication with a female student constituted good cause for termination.  These collective actions amounted to good cause for termination.  Respondent’s determination that Petitioner’s acts constituted good cause for termination is supported by substantial evidence and not arbitrary, capricious, or unlawful.

18.
The issue of whether Petitioner failed to supply Respondent with a copy of his teaching certificate was not one of the grounds for Petitioner’s termination.  Therefore, it was not appropriate for Respondent to base Petitioner’s termination on this issue.

19.
Based on the modifications made to the hearing examiner’s recommendation, it was proper for Respondent to reject the proposal for granting relief.  The board’s determination that good cause existed to terminate Petitioner’s contract was supported by substantial evidence and was not arbitrary, capricious or unlawful.

20.
Because of the significant modifications to the hearing examiner’s recommendation, it was incumbent upon Respondent to modify the conclusions of law.  Respondent’s first and last conclusions of law are proper.  The second conclusion of law, however, is not appropriate because the issue of whether Petitioner had produced a teaching certificate was not a ground for his termination.  The third conclusion of law is improper because it refers to a substantial evidence standard rather than a preponderance of the evidence standard.  See Tex. Educ. Code §21.256(h).  Nevertheless, the last conclusion of law reflects that a more stringent standard than a preponderance of the evidence standard was applied.  Therefore, Respondent determined that the district met its burden of proof in the proceeding before the hearing examiner.

21.
Respondent’s decision to terminate Petitioner’s contract is supported by substantial evidence and is not arbitrary, capricious, or unlawful.

22.
Petitioner’s appeal is denied.

O R D E R


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


ORDERED that Petitioner’s appeal be, and is hereby, DENIED.


SIGNED AND ISSUED this 30th day of January 2001.


















_______________________________________






JIM NELSON






COMMISSIONER OF EDUCATION

� In this Decision, references to the local record will be abbreviated as “L.R.”, references to Petitioner’s (i.e. CISD’s) exhibits from the local hearing will be abbreviated as “Pet.’s Exh.”, and references to Respondent’s (i.e., Adair’s) exhibits from the local hearing will be abbreviated as “Resp.’s Exh.”  The transcript from the hearing before the certified hearing examiner consists of two volumes and is at Tab 1 of the local record. 


� The list is as follows: (1) assaulting, inappropriately disciplining or otherwise having inappropriate contact with a student in his care on May 23, 2000; (2) allowing classroom discipline to decline to an educationally unacceptable level by the end of the 1999-2000 school year; (3) engaging in a pattern of horseplay, wrestling or roughhousing with the male students in his class, culminating in an incident with a student, Mark T., on or about May 16, 2000, and with student Michael T. on or about May 23, 2000; (4) conduct, described in items 1 – 3, supra, was detrimental to students; (5) physically harming or hurting students on or after May 23, 2000, as a result of the incident involving Michael T.; (6)  physically harming or hurting students, including but not limited to Mark T. and Michael T., on District premises; (7) sexually harassing a female employee; (8) sexually harassing female students in his class by:  allowing them to crawl into the kneehole in his desk while he was present; allowing them to sit in his lap, tickling or inappropriately touching the girls (including one girl’s breasts); holding or pinning at least one girl on the floor; and, spanking, slapping, or otherwise inappropriately touching the buttocks of female students in his class; (9) bringing to class an explicit anatomy or medical book and allowing the students to view it; (10) not having the permission of the District or the students’ parents to show the students such book; (11) inappropriately corresponding with a female special education student, said correspondence being of a sexual nature and including the drawing of a penis; (12) possessing an open container of alcohol in his desk on the District’s grounds; (13) having his desk accessible to students in his classroom; (14) keeping a controlled substance, specifically prescription painkillers, which were not prescribed to him, in his desk on the District’s premises; (15) leaving the District’s premises during school hours without permission or excuse or without informing the District of his reason for leaving; (16) appearing at school during the morning with the smell of alcohol on his breath; (17) appearing at school after lunch with the smell of alcohol on his breath; (18) making statements to witnesses to the effect that “wherever I go, my bottle goes with me”; (19) frequent use of peppermint candy to attempt to mask the smell of alcohol on his breath; (20) having his coffee cup occasionally or frequently smelling of alcohol; (21) allowing his personal hygiene, grooming, and dress to deteriorate to a professionally unacceptable level; (22) appearing at school apparently intoxicated or under the influence of alcohol; (23) allowing his personal affairs, particularly his finances, to deteriorate to the point of violating Board policy and the ethical standards of teaching professionals; (24) violation of the ethical standards of a teaching professional; (25) allowing unauthorized persons to have access to sensitive and confidential student records as well as computer access; (26) becoming unacceptably ineffective in his position as a teacher because of the aforementioned conduct; (27) Parents, faculty, and the community-at large were aware he was under investigation by Child Protective Services and/or the Hopkins County Sheriff’s Department on charge of assault of a child as well as potential sexual abuse of a child; (28) incompetence in his position of special education teacher, at least from an academic standpoint; (29) neglecting his duties to form lesson plans, impermissibly delegating that duty to a teacher’s aide; (30) failing to maintain and/or complete the necessary documentation in students’ files as required under state and federal law; (31) showing apathy and indifference toward students and parents at Admission, Review, and Dismissal hearings; (32) demonstrating an unacceptable inability or unwillingness to formulate or implement Individual Education Plans for special education students; (33) inappropriately refusing the help of competent professional in the teaching or planning of special education, to the detriment of the students in his care; and (34) violating his oath of office as a teacher. 


� Although the certified hearing examiner titled his written recommendation “Proposal for Decision”, it will be referred to as a “recommendation”.  See Tex. Educ. Code § 21.257.


� Although the Davis case involved a teacher whose contract was proposed for nonrenewal, the principles announced in the case are, for the most part, applicable because the district opted to use the certified hearing examiner process set out in Chapter 21 of the Texas Education Code.


� Because the format used by the certified hearing examiner in this case would seem to lend itself to summarizing a witness’s testimony rather than clearly setting forth the relevant facts that the examiner believes are supported by the evidence, it is strongly suggested that hearing examiners not employ the format used in this case.


� It should also be noted that it is not uncommon for victims of sexual harassment to refrain from reporting it, especially when the harasser is a supervisor.  The fact that a formal complaint or prompt report of the conduct may not have been made should not suggest that the conduct did not occur.
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