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The Appeal
Petitioners, James L.  Olmstead and others, appeal from a decision of the Respondent, County School Trustees of Lampasas County, rendered on January 18, 1978, denying their petition to detach certain territory from the Lampasas Independent School District (LISD) and annex it to the Copperas Cove Independent School District (CCISD).  The LISD was allowed to intervene as a respondent.  On June 23, 1979, a hearing was conducted before Donald G.  Henslee, Hearing Officer, at which Petitioners were represented by J.  C.  Hinsley and William B.  Ray, Attorneys at Law, and Respondent-Intervenors by William H.  Bingham and Michael M.  Martin, Attorneys at Law.  On September 29, 1978, an order was entered by the State Commissioner of Education allowing Donald G.  Henslee to withdraw and substituting William C.  Bednar, Jr.  as hearing officer.

Statement of the Nature of the Case
Petitioners are qualified voters who, in December 1977, submitted a petition seeking detachment of about eight square miles of territory from the LISD and annexation of the territory to the CCISD.  On January 18, 1978, after a hearing, the county board denied the petition.  Petitioners aver that all the requirements of Section 19.261, Texas Education Code, were met, that the best interest of the educational system of Lampasas County favored the petition, that granting the petition would greatly improve the educational advantage of the children living in the territory, that the majority of the business, social, religious, and other interests of the residents of the territory lay in Copperas Cove and not in Lampasas, and that no injury would result to the LISD by detachment of the territory.

Respondent-Intervenor, LISD, generally denies these allegations and urges that the order of the Respondent, Lampasas County School Trustees, be upheld.

Discussion and Findings of Fact
At issue in this case is whether approximately eight square miles of territory in Lampasas County at the eastern-most boundary of the LISD should be detached from that district and annexed to the CCISD, which adjoins to the northeast.  This matter first came before the Lampasas County Board of School Trustees at its regular meeting of July 20, 1977, where it received and considered a petition for detachment and annexation pursuant to Section 19.261, Texas Education Code.  The petition was sponsored in part by a group called the Neighborhood Education and Redistricting Committee (NEAR), and for convenience the territory will hereafter be referred to as the "NEAR area." At this meeting, the county board heard an extensive presentation in support of the petition by counsel for NEAR.

However, there was vigorous opposition to the petition on the part of some parents who resided in the NEAR area and the LISD, and the county board devoted several subsequent meetings to hearing various aspects of the controversy.  On August 17, the board received a petition in opposition to the proposed detachment and annexation and heard several witnesses for and against the proposal.  The original petition was withdrawn in September 1977 because of "technical errors," and a new petition was presented to the county board at its meeting on December 21, 1977.  At this meeting, the county board heard another extensive presentation by proponents of the detachment.  On January 13, 1978, the county board heard a presentation in opposition to the petition by the LISD and voted to deny the petition.

The LISD comprises about 446 square miles in Lampasas and northern Burnet Counties, with an enrollment in the 1976-77 school year of 2,454 pupils.  The value of taxable property in the district was $34,392,866.

The area proposed to be detached consists of eight square miles in Lampasas County at the easternmost boundary of the LISD, adjoining the CCISD to the northeast.  About 330 adults and 300 pupils reside in the area.  During the 1978-79 school year about 242 pupils residing in the LISD were approved to transfer to the CCISD, and about 128 of these resided in the NEAR area.  The value of taxable property in the NEAR area is about $2,000,000.  The CCISD extended school bus service to the NEAR area for many years, but stopped this practice about two years before the petition was filed.  Thereafter, the CCISD buses picked up transfer students at the district's boundary line on U.  S.  Highway 190, which made it less convenient for pupils in the NEAR area to attend school in the CCISD.  This change in the school bus arrangements appears to have prompted the petition.

There can be little dispute that the statutory criteria for a petition for detachment and annexation under Section 19.261, Texas Education Code, have been met.  Although there was evidence at the Agency hearing that about sixty-three of the persons who signed the petition was not qualified voters, 185 of the signatures were qualified voters, comprising a majority of the adult population and thus a majority of the qualified voters in the area.  The petition adequately gave the metes and bounds of the territory to be detached.  The proposed annexation had been approved by the Board of Trustees of the CCISD.  Although the petition was not signed by a majority of the trustees of the LISD, the ratio of the number of scholastics residing in the NEAR area to the total number of scholastics residing in the LISD was not less than one-half the ratio of the assessed valuation in the NEAR area to the total assessed valuation in the LISD.  The LISD would not have been reduced to an area less than nine square miles.

The statutory criteria having been met, this case turns upon whether the Respondent abused its discretion in denying the petition.  If the Respondent's action has a rational basis in fact and is not arbitrary or capricious, this office will not substitute its judgment for that of the Respondent.  Most of the evidence before the Respondent concerned the relative distances and times from the NEAR area to Lampasas and Copperas Cove for school buses, the community contacts with Copperas Cove maintained by NEAR area residents, and the relative quality of the educational systems in the two districts.

Although the road mileage from the NEAR area to Lampasas is about fifteen miles greater than the distance to Copperas Cove, there is evidence from which the Respondent could reasonably have found that the actual travel times by school bus to the two towns would be about the same and would differ by only about five to ten minutes depending on road and weather conditions.

The Respondent could also have considered that the great majority of residents in the NEAR area were military families subject to transfer every two or three years and that there was very substantial opposition to the proposed detachment in the NEAR area itself.  The petition filed in opposition to the detachment was signed by 151 adults, 103 of whom were qualified voters.  While there was testimony about the community contacts between the Petitioners for detachment and Copperas Cove, it concerned mainly the convenience of parents whose daily business was at nearby Fort Hood, rather than the educational benefits to be derived by the children.  There was also testimony from other military families in the NEAR area who preferred the Lampasas schools mainly for educational reasons.  The Respondent could reasonably have concluded that the majority in favor of the petition was not decisive enough in view of the turnover of families in the NEAR area and that the dominant motive of the Petitioners was personal convenience.

The evidence concerning the relative quality of the school systems in Lampasas and Copperas Cove was sketchy and quite subjective, consisting mostly of the opinions of the two superintendents and various parents.  The Lampasas classrooms appear to be somewhat less crowded, with a teacher-pupil ratio of 1:18 compared to a teacher-pupil ratio of 1:28 in Copperas Cove.  The proposed detachment would result in about a six percent loss in property tax revenue to the LISD, and there was evidence that this loss might be greater in the future due to increasing property values in the NEAR area.  No showing was made of any significant differences between the two districts in course offerings, physical plants, or extracurricular activities.  The number of transfer students to Copperas Cove from the NEAR area suggests that most of the pupils whose parents want them to attend CISD are able to do so.  Certainly there is no showing that the proposed detachment would result in any clear educational benefit to the pupils involved.

Conclusions of Law
Based on the foregoing findings of fact, I make the following conclusions of law:

1.  The petition for detachment and annexation of the NEAR area met all of the statutory criteria prescribed in Section 19.261, Texas Education Code, and was properly considered by the Board of County School Trustees of Lampasas County.

2.  Under the circumstances shown, the Board of County School Trustees of Lampasas County did not abuse its discretion in denying the petition.

O R D E R
Based on a review of the record and due consideration to the foregoing findings of fact and conclusions of law, it is hereby

ORDERED that this appeal be, in all things, DENIED, and the decision of the Board of County School Trustees of Lampasas County denying the petition for detachment and annexation be, in all things, AFFIRMED.

SIGNED AND ENTERED the 24 day of OCTOBER, 1979.

_______________________

ALTON O.  BOWEN

COMMISSIONER OF EDUCATION
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O R D E R
BE IT KNOWN that on this date came on to be heard Respondent's Motion for Rehearing in the above-styled and numbered matter; and, after due consideration, it is hereby

ORDERED that the time for consideration of Respondent's Motion for Rehearing be extended to the March 8 meeting of the State Board of Education in order that the Commissioner of Education may determine the current ethnic/racial ratio of students in each district, the ethnic/racial ratio of students in each district if the detachment occurs, and the requirements of the Modified Order in Civil Action 5231 as it relates to this case.

SIGNED AND ENTERED the 21 day of FEBRUARY, 1980.

_______________________

W.  H.  FETTER, VICE-CHAIRMAN

ACTING CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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O R D E R
On this date came on to be heard before the State Board of Education Respondent's Motion for Rehearing, and after consideration of such motion, it is

ORDERED that Respondent's Motion be GRANTED, and the decision of the State Board of Education entered on January 12, 1980, is hereby REVERSED, and the matter REMANDED to the Commissioner of Education, with opportunity to be given the parties to present evidence of materially changed circumstances since the date of the original hearing on June 23, 1978, followed by the issuance by the Commissioner of Education of an amended decision with findings of fact and conclusions of law as he might deem appropriate.

SIGNED AND ENTERED the 13 day of ??, 1980.

_______________________

JOE KELLY BUTLER, CHAIRMAN

STATE BOARD OF EDUCATION

ATTEST:

_____________________

PAUL MATHEWS, SECRETARY

STATE BOARD OF EDUCATION
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The Appeal
Petitioners James L.  Olmstead and others appeal from a decision of Respondent Lampasas County School Trustees (LCST) rendered on January 18, 1978 denying their petition to detach certain territory from the Lampasas Independent School District (LISD) and annex it to the Copperas Cove Independent School District (CCISD).  The LISD was allowed to intervene as a Respondent-Intervenor.  A hearing on the merits was held on June 23, 1978 before Donald G.  Henslee, the Hearing Officer originally appointed by the Commissioner of Education to preside over the case.  Petitioners were represented by J.  C.  Hinsley and William B.  Ray, Attorneys at Law, of Austin, Texas and Copperas Cove, Texas respectively.  Respondent-Intervenor LISD was represented by William H.  Bingham and Michael M.  Martin, Attorneys at Law of Austin, Texas and Lampasas, Texas respectively.  On September 29, 1978 the Commissioner of Education appointed William C.  Bednar, Jr., as Hearing Officer in substitution for Donald G.  Henslee.  On October 24, 1979 the Commissioner of Education issued his decision affirming the action of the LCST and denying the appeal of the Petitioners.  This decision was appealed to the State Board of Education, which on January 12, 1980, reversed the Decision of the Commissioner and ordered the detachment of the territory in question from Respondent-Intervenor LISD and its annexation to CCISD.  On February 27, 1980, in accordance with the requirements of Modified Civil Order 5281, the Commissioner's designee determined that this detachment and annexation would not be violative of Modified Civil Order 5281.  In response to Respondent-Intervenor LISD's Motion for Rehearing the State Board of Education, by order dated March 13, 1980, reversed its decision and order of January 12, 1980 and remanded the matter to the Commissioner of Education with opportunity to be given the parties to present evidence of materially changed circumstances since the date of the original hearing on June 23, 1978, followed by the issuance by the Commissioner of Education of an amended decision with findings of fact and conclusions of law as he might deem appropriate.

A hearing for this limited purpose was had on May 1, 1980 before John D.  Ready, Jr., the Hearing Officer appointed by the Commissioner of Education to preside over the appeal.  Petitioners were represented by William B.  Ray, Attorney at Law, Copperas Cove, Texas.  Respondent-Intervenor LISD was represented by William H.  Bingham and Michael M.  Martin, Attorneys at Law of Austin, Texas and Lampasas, Texas respectively.  The Commissioner of Education has read and examined the entire record of the hearing of May 1, 1980 and issues this decision in lieu of a proposal for decision, as permitted by the Administrative Procedure and Texas Register Act, Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-13a, §15 (Vernon Supp.  1980-81).

Discussion and Findings of Fact
No evidence of materially changed circumstances since the date of the original hearing on June 28, 1978 was adduced at the hearing of May 1, 1980 by Petitioners.  Instead, the evidence adduced tends to reinforce the findings of fact in the Decision of the Commissioner of Education of October 24, 1979.

Students in the territory which is the subject of this appeal (the NEAR area) continue, by transfer, to attend schools in the District of their choice, whether it be Lampasas or Copperas Cove, without tuition and with State Minimum Foundation funds going to the District whose schools they attend.  Travel times to schools are unchanged.

The taxable value of the NEAR area changed only minimally after the legislatively-mandated reappraisal, carried out in 1979 and since the hearing of June 23, 1978, principally because the houses in the NEAR area are relatively new.  However, the NEAR area remains the fastest-growing area of the county, just as it was on June 23, 1978, and its taxable value in 1979 was $8,788,694, comprising 9% of the taxable value of the Respondent-Intervenor's entire District.  This bears out the finding in the Decision of the Commissioner of October 24, 1979 that the 6% loss in tax revenues by Respondent-Intervenor LISD which would result from detachment of the NEAR area "might be greater in the future due to increasing property values in the NEAR area."

Population turnover of a large proportion of residents of the NEAR area due to transfers of military families is unchanged.  That is perhaps best illustrated by the fact that evidence was adduced that four of the original eight Petitioners have moved from the NEAR area since the June 23, 1978 hearing.  Of the other four, nothing appears in the current record.  They did not appear to testify.  This tends to sustain the finding in the Decision of the Commissioner of October 24, 1979 that the Respondent LCST

“. . . could reasonably have concluded that the majority in favor of the petition was not decisive enough in view of the turnover of families in the near area and that the dominant motive of the Petitioners was personal convenience . . . of parents whose daily business was at nearby Fort Hood, rather than the educational benefits to be derived by the children.”


I find, therefore, that no evidence of materially changed circumstances since the date of the original hearing before the Commissioner of Education on June 23, 1978 was adduced at the hearing of May 1, 1980.

Conclusion of Law


After due consideration of the foregoing findings of fact, in my capacity as State Commissioner of Education I make the following conclusions of law.


1.  Petitioner’s objection to the introduction of any evidence of anything occurring after the decision of the Lampasas County School Trustees on January 18, 1978 is without merit.


2.  No evidence was adduced of materially changed circumstances since the Decision of the Commissioner and Order of October 24, 1979.


3.  The Decision of the Commissioner of October 24, 1979 was supported by the evidence and should be affirmed.

O R D E R
After due consideration of the evidence, matters of record, and matters officially noticed, in my capacity as State Commissioner of Education it is hereby

ORDERED that the Decision of the Commissioner and Order of October 24, 1979 DENYING Petitioners' appeal is AFFIRMED.

SIGNED AND ENTERED this 16th day of March, 1982.

_______________________

RAYMON L.  BYNUM

COMMISSIONER OF EDUCATION
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