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DECISION OF THE COMMISSIONER ON MOTION FOR REHEARING


Statement of the Case


	Petitioner David Bryson appeals the decision of the Hamlin Independent School District board of trustees, Respondent, to nonrenew his term contract of employment.


	Joan Howard Allen is the Administrative Law Judge appointed by the Commissioner of Education.  Petitioner is represented by Paul Jordan, Austin, Texas.  Respondent is represented by Kelli Hamm Karczewski, Attorney at Law, Austin, Texas. 


	The parties filed cross-motions for summary judgment, which will be the basis of the decision.�


	On October 17, 1996, the Administrative Law Judge issued a Proposal for Decision recommending that Petitioner’s Motion for Summary Judgment be granted.  Exceptions and replies were timely filed and considered.


	Respondent filed a motion for rehearing in this matter which is GRANTED for the purposes of issuing an amended Decision of the Commissioner.  The Decision issued on January 7, 1997 is hereby WITHDRAWN and this decision substituted therefor.


Findings of Fact


	After due consideration of the evidence and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact:


	1.	Petitioner David Bryson was employed by the Hamlin Independent School District for the 1994-95 school year pursuant to a term contract of employment.  


	2.	By letter dated March 20, 1995, Superintendent Curt Parsons informed Petitioner of the superintendent’s recommendation to the board of trustees not to renew Petitioner’s contract for the succeeding school year.  Two reasons were given:





1)	Failure to comply with official directives as related to personal use of a school vehicle; and


2)	Falsification of records or other documents related to the district’s activities; specifically the roster of FFA membership submitted to the state and national offices.


	3.	By letter dated March 30, 1995, Petitioner requested an open public hearing concerning the nonrenewal of his contract.  The hearing was held on April 6, 1995, and by letter dated April 7, 1995, Petitioner was notified of the board’s decision not to renew his contract for the 1995-96 school year.


	4.	Respondent’s policy DOAD (LOCAL) requires that the superintendent provide copies of evaluations, other supporting documentation and reasons for the recommendation to propose nonrenewal to the board when it considers the recommendation to propose nonrenewal of a term contract.


	5.	Respondent’s policy DNA (LOCAL) provides that all relevant evaluative information, including at least the TTAS to date and any other completed written evaluation, as determined by the administration shall be considered by the board prior to a decision to nonrenew a contract.  Policy DNA (LEGAL) requires that the district appraise its teachers using the TTAS or an appraisal process that is considered through the site-based decision making process and approved by the commissioner.  There is no evidence that Respondent adopted an appraisal process that comported with the second option.


	6.	The board of trustees considered a document entitled “Teacher Performance Criteria for Contract Renewal” prior to issuing notice of proposed nonrenewal.  This document appraised Petitioner’s performance for the current year.  It was not the Texas Teacher Appraisal System form.  This form was not approved by the commissioner.  There is no evidence that Respondent adopted the “Teacher Performance Criteria for Contract Renewal” document as its annual evaluation for contract renewal purposes.


	7.	The minutes of the regular meeting of March 20, 1995 of the board of trustees state:





After considering the reasons for Mr. Parsons’ recommendation and the completed current year evaluation instrument on Mr. David Bryson, a motion was made by Robert Moore, seconded by Charlie Shira, that we proposed nonrenewal of Mr. Bryson’s employment contract and that we authorize Mr. Parsons to send the appropriate notice of proposed nonrenewal.


	7.	As of the March 20, 1995 board meeting and the April 6, 1995 board hearing on Petitioner’s proposed nonrenewal, Petitioner had not received a TTAS written evaluation for the year.


	8.	Petitioner’s prior TTAS appraisals were not presented to the board of trustees at the March 20, 1995 meeting.


	9.	Petitioner used a school vehicle for personal reasons after receiving a reprimand instructing him not to do so.


Discussion


	Petitioner presents two issues for determination in his appeal of the nonrenewal of his term contract of employment.  First, he asserts that the board of trustees failed to consider the duly approved evaluations during the meeting at which they directed that a notice of proposed nonrenewal be issued.  Second, Petitioner asserts that the decision to nonrenew his term contract was arbitrary, capricious and not supported by substantial evidence.  


	Tex. Educ. Code §21.204 provides in relevant part:  





In the event the Board of Trustees receives a recommendation for nonrenewal, the Board, after consideration of the written evaluations required by Section 21.202 of this subchapter and the reasons for the recommendation, shall, in its sole discretion, either reject the recommendation or shall give the teacher written notice of the proposed nonrenewal...


(emphasis added).  Tex. Educ. Code §21.202 requires that the board provide by written policy for periodic written evaluations on not less than an annual basis. The board, by policy, adopted the TTAS appraisal form as one evaluation format. The document entitled “Teacher Performance Criteria for Contract Renewal” does not appear to have been adopted through a board policy for contract nonrenewal purposes.  


	Respondent failed to consider the evaluations required by Tex. Educ. Code §21.202 prior to proposing the nonrenewal of Petitioner’s contract.  Although current year TTAS evaluations are not required, see Amarillo I.S.D. v. Meno, 854 S.W.2d 950 (Tex. App.--Austin 1993), prior year TTAS appraisals should be considered at the time of consideration of the proposal to nonrenew, unless the district has adopted another evaluation instrument.  Previous TTAS appraisals were not considered.  With regard to the “Teacher Performance Criteria for Contract Renewal,”  there is no evidence that the district adopted the evaluation by written policy to comport with the requirements of Tex. Educ. Code §21.202.  The legal effect of these deficiencies is that no evaluation adopted in conformance with Section 21.202 was considered prior to the decision to issue a notice of proposed nonrenewal.  


	Respondent cites the Decision of the Commissioner on Motion for Rehearing in the case of Johnson v. Borden County ISD, No. 222-R1-788 (Comm’r. Educ. 1990) for the proposition that so long as written evaluations are considered prior to the vote to nonrenew, a district has complied with the statutory requirements.  This case was decided before the Amarillo ISD� case, supra, and before other cases of the Commissioner which are directly on point and which have not been superseded.  See, e.g., Rater v. Prairiland ISD, No. 272-R1-592 (Comm’r. Educ. 1994); Frick v. Sabinal ISD, No. 148-R1-590 (Comm’r. Educ.1993).  The failure of a district board of trustees to consider an employee’s evaluations prior to nonrenewal is fatal.


	On Petitioner’s second point of error, substantial evidence exists to support the finding that Petitioner used a school vehicle for personal use after being reprimanded not to do so.


	Given the procedural defect, Petitioner’s appeal is GRANTED and Petitioner is entitled to employment in the same professional capacity for the succeeding school year.


Conclusions of Law


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Commissioner of Education, I make the following Conclusions of Law:


	1.	The Commissioner of Education has jurisdiction over the instant matter pursuant to Tex. Educ. Code Section 21.201.


	2.	Respondent failed to consider Petitioner’s evaluations prior to issuing notice of proposed nonrenewal as required by Tex. Educ. Code §21.204.


	3.	The evaluation form reviewed by Respondent board of trustees prior to issuing notice of proposed nonrenewal was not adopted in accordance with Tex. Educ. Code §21.202.


	4.	Substantial evidence as to Petitioner’s deficiencies exists; the decision to nonrenew Petitioner’s contract was neither arbitrary nor capricious.


	5	Respondent’s Motion for Summary Judgment should be DENIED.


	6.	Petitioner's Motion for Summary Judgment, and his appeal, should be GRANTED.


	7.	Petitioner is entitled to employment in the same professional capacity for the succeeding school year.


O R D E R


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, it is hereby


	ORDERED that Petitioner’s Motion for Summary Judgment be, and is hereby, GRANTED; and,


	FURTHER ORDERED that Petitioner be reemployed by Respondent in the same professional capacity for the succeeding school year.


	SIGNED AND ISSUED this ______ day of ____________________________, 1997.











						_______________________________________


						MIKE MOSES


						COMMISSIONER OF EDUCATION





� The relevant law for this matter is the Term Contract Nonrenewal Act, Tex. Educ. Code §§21.201 et seq. as those statutes existed on May 19, 1995.


� The Court stated at page 954:


Section 21.202 declares simply that local school boards must require a “periodic written evaluation of each teacher...at annual or more frequent intervals,” which evaluation the board is obligated to consider “prior to any decision...not to renew the term contract of [the] teacher.”  Section 21.204(a) requires that these written evaluations also be considered by the local school board before it decides to propose nonrenewal of a teacher’s term contract in a notice given the teacher affected. 


 (emphasis added).
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