
DOCKET NOS.  056, 057, 058, 059-R9-1085

and

DOCKET NO.  161-R9-186

	STEPHANIE DOMKE, JOEL
	§
	BEFORE THE STATE

	MUCKELROY, ELIZABETH
	§
	

	SHELTON, JACQUELYN HOGAN,
	§
	

	AND BRENDA FRANKLIN, ET.
	§
	

	AL.
	§
	

	
	§
	

	V.
	§
	COMMISSIONER OF EDUCATION

	
	§
	

	
	§
	

	
	§
	

	JOURDANTON INDEPENDENT
	§
	

	SCHOOL DISTRICT
	§
	THE STATE OF TEXAS


DECISION OF THE COMMISSIONER
Statement of the Case
Petitioners Stephanie K.  Domke, Joel Muckelroy, Brenda J.  Franklin, Elizabeth Shelton, Jacquelyn Hogan, Vivian Knight, Malcolm J.  McCown, William S.  Nelson, Norma SoRelle, and Lurames Wilson appeal from the decision of the Jourdanton Independent School District, Respondent, affirming the decision of its career ladder committee not to place Petitioners on level two of the career ladder for the 1984-85 school year.

Petitioners are represented by Dianne E.  Doggett, Attorney at Law, Austin, Texas.  Respondent is represented by Robert S.  Johnson and William C.  Bednar, Jr., Attorneys at Law, Austin, Texas.  The Hearing Officer appointed by the State Commissioner of Education is John Fleming.

On July 8, 1986, the Hearing Officer issued a Proposal for Decision recommending to the State Commissioner of Education that Petitioner Elizabeth Shelton's appeal be GRANTED, and that Respondent place Ms.  Shelton on level two of the career ladder.  It was further recommended that the appeal of the remaining Petitioners be DENIED.  Our records reflect that a copy of the Proposal for Decision was received by both parties.  Petitioners filed Exceptions to the Proposal for Decision on August 4, 1986.  No reply to Petitioners' exceptions was filed.

By order dated February 13, 1987, the Commissioner of Education recused himself from consideration of this appeal.  Petitioners' Motion for Recusal and Superintendent Jack Harris' testimony indicated that Superintendent Harris discussed the merits of the cases with the Commissioner during the pendency of the appeals.  Although the Commissioner was unaware of the cases, he granted the Motion for Recusal and appointed Dr.  Thomas E.  Anderson, Jr., Deputy Commissioner for Finance and Compliance, to render a decision in the case.

Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as the appointee of the State Commissioner of Education, I make the following Findings of Fact:

1.  Petitioners are teachers in the Jourdanton Independent School District who were not placed on level two of the career ladder for the 1984-85 school year.  (Petition for Review; Answer).

2.  There is insufficient evidence that Respondent used a quota system in determining placement on level two of the career ladder.

3.  With the exception of Petitioner Elizabeth Shelton, there is insufficient evidence that Respondent used improper criteria in determining whether any of the Petitioners should be placed on level two of the career ladder.  (Tr.  22, 41, 42, 48, 49, 53, 59, 61, 64, 68, 73; Pet.  Ex.  10).

4.  Elizabeth Shelton was denied placement on the career ladder because of her intention to leave the school district the following school year.  (Tr.  22, 47-48, 52-53, 71, 94).

Discussion
Petitioners contend that Respondent erred in failing to specify in written policy the requirements for stricter performance.  However, as noted in a previous Decision of the Commissioner:

Neither that section (19 Tex.  Adm.  Code Section 149.71) nor Section 16.057 of the Education Code, however, both of which concern the adoption of stricter performance criteria, are applicable to the 1984-85 selection process, because the 1984-85 selections are made by a committee without the use of any performance criteria mandated by the legislature.  Acts 1984, 68th Leg., 2nd C.S., p.  354, ch.  28, art.  III, part A, Section 5.

Deason v.  Pine Tree ISD, No.  216-R9-885 (Comm'r Educ., July 1986).

Some of the Petitioners complain that they were not given an oral hearing before the school board.  They contend that the State Commissioner of Education has previously held that school boards must afford an oral hearing in career ladder appeals, citing Koehlor v.  Bryan ISD, No.  039-R3-1184 (Comm'r Educ., November 1985).  First of all, the cited authority nowhere expressly states that oral hearings before the local board itself must be afforded, nor does 19 TAC Section 61.231, referenced in the first Conclusion of Law in the Koehlor decision, contain such a requirement.

Even if an oral hearing before the local board is required under prior decisions of the Agency, the evidence in the record is insubstantial to show that such a hearing was not provided.  Petitioners did not demonstrate that they were not afforded a hearing such as that contemplated by the Koehlor decision on pages 6-9.  The documents presented by Petitioners merely demonstrate that during the point in time referenced by Petitioners' Exhibits 2-9, a hearing was not granted.  There is no evidence presented that Petitioners were never granted a hearing.  Thus, Petitioners have failed to meet their burden of proving by a preponderance of the evidence that they were denied a hearing of the sort contemplated by Koehlor by the district.  Nor is there any evidence that Petitioners were harmed or even likely were harmed by the manner in which their appeals were considered by the school board.

Petitioners argue that Respondent erred in its career ladder selections in that it used a quota system to determine who should be placed on the career ladder.  The evidence to support this contention is insubstantial.

Petitioners claim that the career ladder committee considered irrelevant criteria in determining who to place on level two of the career ladder.  The evidence for this contention is insufficient with respect to all Petitioners except one, Elizabeth Shelton.  None of the other Petitioners have shown that the irrelevant considerations were applied to them, or even that such considerations were likely applied to them, or that any were denied placement because of these considerations.

It is clear from the record, though, that Elizabeth Shelton was excluded from level two of the career ladder because of her announced intention not to return to the school district.  She claims this was arbitrary and capricious.  Respondent argues that there is nothing in the Career Ladder Act requiring a school district "to throw money at the back of a teacher who's leaving." (Tr.  111).

Stated another way, Respondent seems to argue that it is free to use the career ladder supplement to pursue its interest in keeping teachers within the school district, and to discourage teachers from leaving.  Were the supplements paid entirely out of local funds, there perhaps would be some force to Respondent's argument.  However, the career ladder supplements are composed largely of State funds.  The Career Ladder was created to encourage exceptional teachers to remain in the teaching profession within the State.  This supplement is the result of the State's objective to keep these teachers practicing statewide rather than in a particular district.  Moreover, a teacher is entitled to carry his career ladder assignment to other school districts, in essence obligating other school districts to recognize the assignment regardless of whether that teacher intends later to remain in the school district.  Tex.  Educ.  Code Ann.  §13.321 (Supp.  1986).  The decision of Respondent to deny Petitioner Shelton placement on level two of the career ladder due to her announced intention to leave the district was arbitrary and capricious.

Petitioners next claim that Respondent failed to explain to Petitioners the reason they were not placed on level two of the career ladder.  Petitioners fail to allege the basis of their contention that they have a right to know the reasons for not being placed.  It is also unclear what relief Petitioners are seeking.  Presumably, any error in this regard has been cured by the present appeal, since Petitioners have had an opportunity to discover the reasons by examining Respondent's representatives and witnesses.

Finally, Petitioners claim that the arbitrary and capricious actions of Respondent amount to a breach of their employment contract.  Petitioners have not pointed out with sufficient specificity which clauses of the employment contract have been breached, nor have they demonstrated damages, nor have they stated precisely what other relief they are entitled to as a result of the alleged breach.

Response to Exceptions
Petitioners allege that the consideration of the unfettered recommendations of the principals was arbitrary and capricious.  However, the evidence does not support such a finding and it indicates that the principals' comments were based upon the principal's perception of the teacher as a "master teacher."

Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the appointee of the State Commissioner of Education, I make the following Conclusions of Law:

1.  Respondent acted arbitrarily and capriciously in excluding Petitioner Elizabeth Shelton from level two of the career ladder because of her announced intention not to remain in the school district the following year.

2.  Respondent did not act arbitrarily or capriciously or in bad faith in failing to place any of the remaining Petitioners on level two of the career ladder for the 1984-85 school year.

3.  Petitioner Elizabeth Shelton's appeal should be GRANTED, and Respondent should be ordered to place Ms.  Shelton on level two of the career ladder.

4.  The appeal of the remaining Petitioners should be DENIED.

O R D E R
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the appointee of the State Commissioner of Education, it is hereby

ORDERED that Petitioner Elizabeth Shelton's appeal be GRANTED, and Respondent is hereby directed to place Ms.  Shelton on level two of the career ladder.

IT IS FURTHER ORDERED that the appeal of the remaining Petitioners be, and is hereby, DENIED.

SIGNED AND ENTERED this 17th day of April, 1987.

      _______________________

                                                         THOMAS E.  ANDERSON, JR.

                                                         DEPUTY COMMISSIONER FOR FINANCE

                                                           AND COMPLIANCE
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