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RECOMMENDATION OF THE  CERTIFIED HEARING EXAMINER

I.
STATEMENT OF THE CASE
Respondent (“Sherrie Rogers”) appeals from the notice of proposed termination issued by the Board of Trustees of the Eagle Mountain-Saginaw Independent School District (“EMSISD”) on June 16, 2009.  Respondent filed a timely request for a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code. The matter was assigned to Certified Independent Hearing Examiner (“CIHE”), A. Y. Collins, duly appointed by the Texas Education Agency (“TEA”).  The hearing in this matter was held before the CIHE in Fort Worth, Texas on September 14, 2009 – September 18, 2009, with closing arguments on September 21, 2009.  Petitioner was represented by Thomas E. Myers and Lynn Rossi-Scott of Brackett and Ellis, P.C.  Respondent was represented by James Arnett of Brim, Arnett, Robinett, Conners & McCormick, P.C.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a). Parents or legal guardians of all minor witnesses were allowed in the court room during their child’s testimony.  Citations to the evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.

Post Trial Proceedings 

The parties were required to file Proposed Findings of Fact and Conclusions of Law by six o’clock p.m. on September 25, 2009.  In accordance with this tribunal’s request, the parties submitted Proposed Findings of Fact and Conclusions of Law on September 25, 2009.  On September 28, 2009 Respondent filed Supplemental Proposed Findings of Fact and Conclusions of Law which were objected to by Petitioner.  

Respondent’s Supplemental Proposed Findings of Fact and Conclusions of Law were untimely, and therefore have not been considered.   

II. 

RECOMMENDATION   

In light of the overwhelming weight of the evidence to the contrary, Respondent’s claims that “everyone was out to get her” was not persuasive.  Respondent’s continued failure to acknowledge her deficiencies, unsatisfactory nature of her conduct, untruths and misrepresentations regarding the events; which gave rise to the many hotly contested issues of this case, cannot be adequately explained or excused since they have been repeated over and over.  Gross misrepresentations and blatant untruths conveyed by the Respondent, have been held to be good cause for termination.  The consideration of all of the events enumerated herein without question can lead to only one conclusion, the Petitioner has met its burden, and has shown good cause for the termination of the continuing contract of Sherrie Rogers.

III.

FINDINGS OF FACT  

       After considering the evidence presented by the parties and witnesses, the Exhibits entered into evidence, the arguments of counsel and the proposed Findings of Fact and Conclusions of Law submitted by both parties, in my capacity as the Independent Hearings Examiner, I make the following Findings of Fact: 

1. 
Respondent is employed by the Eagle Mountain-Saginaw Independent School District (EMSISD) under a continuing contract of employment dated March 17, 1997 as a dance and cheerleading director at Boswell High School.  Section 9 of this contract reflects that she could be “discharged at any time for good cause as determined by the District, good cause being the failure of employee to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the state of Texas.” Petitioner’s Exhibit 55.  
2.         Respondent has been the dance team director at Boswell High School for 15 years. She took over the Cheer program in the 2002/2003 school year.  During this time, she developed a highly successful dance team which was, “the envy of most teams in North Texas.” In 2003, Respondent received the Educator of the Year Award for the District. In 2004 and 2006 Respondent was named the Number One Director in America by the Dance Team Directors of America. Tr. 1598-1599, Petitioner’s Exhibit 8.

3.         Prior to the 2008-2009 evaluation from Mr. Welch, she had never received a rating below Proficient on any appraisal Respondent’s Exhibit 134A are all of the evaluations of Respondent produced by the District, Tr. 1600:21, beginning with the 1995-1996 school year. Respondent always received high evaluation rankings; 

4.         Cheerleading and dance is in the Fine Arts Department, supervised by Fine Arts Director, Robert Stovall.  Tr. 84.  Robert Stovall’s first day of work in EMSISD was July 1, 2008.  Tr. 83.  Robert Stovall did not have previous experience as an administrator.  Tr. 83 .
5.         On April 24, 2009 Respondent was suspended with pay for alleged misconduct surrounding the Pure Gold Dance Team’s participation in the  March 27-28, 2009 National Championships in Denton Texas and for allegedly campaigning in her classrooms for trustee candidates in violation of Board Policy DGA(LEGAL) and (LOCAL) and Policy DH(Exhibit). Respondent was prohibited from having contact with any EMSISD students, employees or trustees during the suspension.  Petitioner’s Exhibit 74; Tr. 274.
6.         On June 15, 2009, Petitioner issued a notice of proposed termination of Respondent’s continuing contract.  The Recommendation to terminate is attached hereto as Exhibit A incorporated herein for all purposes  

7.          Clete Welch, Principal of Boswell High School at the time, was advised by a student of the alleged ADDT violation.  Clete Welch followed the chain of command and reported the allegation to his immediate supervisor Robert Stovall.  Tr. 142-143; 270-271.
8.         Robert Stovall called the ADDT owner, Joyce Pennington, to obtain information regarding the organizations rules.  Robert Stovall confirmed that more than 49 students performed in the Show Production competition and self-reported the violation to ADDT in an attempt to forestall any penalties to the EMSISD.  Tr. 35-39;142-143
9. 
ADDT disqualified Pure Gold and requested that the team return its “national awards.”  Petitioner’s Exhibit 6, 7; Tr. 39, 42, 143.

10. 
ADDT’s applicable categories for high school teams were: Junior Varsity/Pep Squad (any size); Large Team (30-49 members); and Super Team (50+ members).  Petitioner’s exhibit 2, Tr. 31.

11.       Respondent  completed and signed the entry form for the ADDT competition which states that the Pure Gold Dance Team qualifies in the “Large” category and states the number of members as “49".  Petitioner’s Exhibit 1.
12. 
According to the ADDT rules, high school teams are entered “based on team size that are currently enrolled on the school roster, excluding managers.”  Petitioner’s Exhibit 2.  

13. 
The “roster” according to the ADDT owner is everyone who is getting a grade for a class, everyone who is being pooled into the entry.  Tr. 32.  

14. 
Competing teams in the large division at ADDT must perform at least 70% of their team roster on their school records and up to 49 students.  A team could not perform with more than 49, and could not pool from more than 49 students combined.  Tr. 33-34 

15. 
Respondent pooled students from the EMSISD Varsity and Junior Varsity teams for the Show Production competition at ADDT.  Petitioner’s Exhibit 4.  Using more than 49 dancers in the large classification of ADDT gave Pure Gold a competitive advantage by enlarging the pool from which it drew its best 49 dancers for each event, freeing up better dancers in the Show Competition by using less-experienced dancers in non-dance positions and allowing Pure Gold to compete against smaller squads from other schools.   Tr. 554, 555, 557
16. 
For the 2008/2009 school year, EMSISD’s Junior Varsity team had approximately 20 members; and the Varsity team had approximately 36 members. Petitioner’s Exhibits 37, 39; Transcript 450.  See also stipulation that 56 performed in the Show Performance at ADDT.  Tr.  9-10.
17. 
 While there is no rule against combining Varsity and Junior Varsity in a performance at ADDT, Respondent was required to report the total number of students in both squads, combined.  Tr. 33.
18. 
It is undisputed that Respondent did not enter more than 49 students in the Jazz, Pom and Kick categories at the ADDT competition.

19. 
In the Show Production category at the ADDT competition, it was stipulated by the parties that Respondent presented 49 members on the floor at the beginning and at the end of the performance, but allowed 56 members to perform during the different portions of the Show Production.  Petitioner’s Exhibit 4; Tr. 9-10.

20. 
Sometime in 2006 Respondent was questioned by the ADDT owner regarding the number of team members she had competing.  Respondent advised the ADDT owner that she had 49 and the owner took her at her honor.  Tr. 34-35, 63-64.  
21. 
Respondent admitted that she always had more than 49 competing in Show competitions.  Tr. 1646-1648.
22. 
On April 24, 2009 Respondent after questioning by school personnel about the number of students in the Show Performance routine in the ADDT Show performance competition, Respondent stated:  “We never perform with more than 49 members at competition. We are well within the limits and regulations to enter the varsity large division.” Petitioner’s Exhibit 37, Tr.  273-274.
23. 
Respondent testified at the hearing that she did not read the ADDT rules prior to registering her teams or taking them to compete.   Tr. 1825-1826.
24. 
Team members testified that Respondent directed students that, if questioned, they were to tell people that they had 49 members.  She told them that if anyone learned they competed with more than 49 they would be disqualified.  She called 49 “the magic number.”   Tr. 605-606; 638-641; 688-689; 717-720; 1428-1429 
25. 
When the question was raised to a team member about the number of performers, Respondent reminded the girls to say that they had 49 on their team.  As one of Respondent’s student witnesses stated, “We knew that we had more and we would tell people 49 would dance and we had extra alternates.”  Tr. 1428-1430.
26. 
Although Respondent claimed that there were different rules for Show Production, nothing in the ADDT rules differentiate between Jazz, Pom, Kick and the Show Production routines as to the allowed number of performers.  Petitioner’s Exhibit 2; Tr. 80, 525.
27. 
Respondent claimed that other high school teams also violated the same rule, but the ADDT owner investigated those claims and found them to be incorrect.  Petitioner’s Exhibit 8; Tr.  44-48.
28. 
In violation of MA Dance Competition rules, Respondent entered the combined Varsity and Junior Varsity Pure Gold Dance Team in the wrong category for the show production.  Transcript 545.  Tr.546, 647-548. 
29. 
Each dance company’s competition is governed by its own rules, even if other companies have different rules.  Tr. 784-785.  Tr. 1541, 1579-1580. 

30. 
Amber Grigsbay, a former student of EMSISD and Pure Gold Dance Team Member.  Amber Grigsbay worked for Respondent and for MA Dance.  Amber Grigsbay was aware that Respondent competed with more than 49 in the 30-49 large category, but she did not report her to anyone because she did not believe that anything would change and she respected Respondent.  Tr. 561, 567.
31. 
Amy Stiles was the assistant dance instructor for EMSISD and as such worked closely with Sherrie Rogers.  Amy Stiles, acknowledged there were more than 49 team members on the floor, but she did not decide dance cuts, fill out entry forms, or make formations.  Amy Stiles knew that more than 49 team members in the Show production category violated the rules of ADDT.  Amy Stiles also confirmed that the girls knew about “the 49 issue”.  Petitioner’s Exhibit 83; Tr. 450-453.

32. 
In May 2008, Dr. Cole Pugh traveled to each school to provide EMSISD employees training about campaigning prohibitions.  Tr. 331-334. 
33. 
Board Policy DGA (Local) prohibits employees from placing political or social pressure on students, parents or staff, or from using facilities for political purposes.  Petitioner’s Exhibit 71. 

34. 
In April 2009, Respondent told students, to tell their parents, neighbors and friends to vote in the school board elections for two specific candidates, because those candidates would be good for the dance and cheer programs and they were opposed to the spirit squad.  Tr. 604, 641-643, 669-671, 686-687, 713-715, 806-808; 954-955; 1225; 1230-1232; 1248-1249; 1255-1256; 1273, 1294; 1299-1300; 1330; 1404-1405; 1416; 1427.
35. 
Respondent allowed D. K., a parent and Booster Club president of Boswell Cheerleaders to have ready and unfettered access to dance and cheer students during and after school.  With the tacit approval of Respondent, D. K. told students, to tell their parents, neighbors and friends to vote in the school board elections for two specific candidates.  Tr. 1327, 1330. 
36.       On April 24, 2009 Respondent was questioned about the election allegation, Respondent stated that it occurred in dance team class and arose because two daughters of two current school board members asked her who she was voting for.  Petitioner’s Exhibit 37, p. 2.  Respondent denied campaigning Id.  Testimony from student witnesses revealed it occurred in more than one class.

37. 
In the 2007/2008 school year Respondent told students, to tell their parents, neighbors and friends to vote in the school board elections for a school board candidate who was the mother of a former Pure Gold team member.  Tr. 643; 714; 795-797. 
38. 
The District’s Computer Use Policy prohibits use of unauthorized accounts or resources; individual accounts may be used only by the account owners.  Petitioner’s Exhibits 64, 65, 66; Tr. 335-336.
39. 
On April 30, 2009, six days after Respondent had been suspended with pay, the EMSISD Fine Arts Director notified employees of the cancellation of all after-school activities until May 11, due to the swine flu pandemic concern.  Petitioner’s Exhibit 87.

40. 
Respondent logged into Amy Stiles’ email account and sent an email under Amy Stiles’ name, without Amy Stiles’ knowledge, consent or permission at 1:36 p.m. on May 1, 2009, notifying the middle school assistant principals of the cancellation of tryouts.   Petitioner’s Exhibit 89; Tr. 461-467; 529.
41. 
Amy Stiles reported the intrusion to her principal because she had been told not to send the email.  Tr. 463. 
42.       Respondent and Amy Stiles had the same e-mail passwords “dancer”.    Tr. 466-468.  Respondent and Amy Stiles shared their e-mail passwords with each other in violation of district policy. Tr. 468-469.   No one else other than Zachary Hatley knew Amy Stiles’ password, to her knowledge, except the Technology Department.  Tr. 468-469
43.       Amy Stiles felt that Respondent sent the email because no one else had her password.  Tr. 468-469.
44. 
Amy Stiles forwarded the email to Respondent, asking “WHAT IS THIS?” at 4:00 p.m. on May 1, 2009.  Petitioner’s Exhibit 90; Tr. 469.
45. 
On May 1, 2009, at approximately 4:28 p.m., Respondent replied to Amy Stiles email asking “WHAT IS THIS?”, stating that she sent the notice cancelling tryouts to the middle school, as she was afraid no one informed the eighth graders about tryouts.  Respondent further stated that she would never read Amy’s emails, and said she was afraid the campus administrators would not read the email if they thought it came from her. Petitioner’s Exhibit 91; Tr. 470-471.
46. 
On May 1, 2009 at approximately 5:05 p.m., Respondent sent Amy Stiles an email asking her if she was mad at her and asking her to talk to her.  Petitioner’s Exhibit 92; Tr. 472.  

47. 
On May 1, 2009 at 11:11 p.m. Respondent sent a text message to Amy Stiles, asking if she was going to talk to her, Tr. 472-473.  Respondent stated in her text message, “Are you not my friend?  Are you wanting me to be fired?  You have no idea how this feels.  No idea.”  Tr. 532. 
48. 
On May 2, 2009, Amy Stiles responded to the text message of Respondent stating: “Of course I don’t want you to be fired.  And yes, I’m still your friend, but I am mad.  I was told not to contact the middle schools. That email put me in a really bad position. ... If you wanted an email to be sent, you should have asked me.  I am not the enemy.”  Tr. 532.
49. 
On May 2, 2009 Respondent responded to Amy Stiles text stating, “I am so sorry.  You are absolutely right.  I should have asked you instead of doing it myself.  I am really, really sorry.”  Tr. 532-533.
50. 
On May 1, 2009, at 1:22 p.m., Respondent corresponded by District email through her own account to Chelsea Blackmon, the cheerleading assistant teacher, strongly indicating her displeasure with the cancellation of a pancake breakfast fund-raiser and the impact the after-school activities cancellation would have on the fund-raiser.  Petitioner’s Exhibit 106, Tr.  961-962.

51. 
Later that evening, Chelsea Blackmon received an email from Respondent’s home email address, apologizing for the tone of the email from Respondent sent at 1:22 p.m. on May 1, 2009.

52. 
Sometime prior to the school board meeting in which the Board proposed giving notice of intent to terminate Respondent’s contract, Respondent called Amy Stiles, telling her that the only thing “they could get her on” was the email.   Respondent asked Amy Stiles to delete the email.  Tr. 473-474.
53. 
Kirk Murdock, the District’s technology expert identified the emails as coming from Respondent’s home computer and found log entries that showed that a number of Amy Stiles’ emails were opened using the same computer.  Respondent stipulated that the above-emails were sent through her wireless router.  Petitioner’s Exhibits 90-96; 101; Tr. 874-879.  

54. 
There was no unwarranted intrusion onto Respondent’s wireless router by any EMSISD employee at the times of the emails in question during the times in question.  Tr. 901-902; 919; 924-925; 928-929; 940-941.
55. 
Zachary Hatley, EMSISD technology assistant, helped Amy Stiles in changing her network password.  Petitioner’s Exhibits 96; 98; Tr. 870-871; 515; 937.
56. 
Amy Stiles never had access to, or used Respondent’s home wireless router.   Tr. 534.
57. 
Respondent sent the May 1, 2009 e-mails to Amy Stiles and Chelsea Blackmon.    

58.       Respondent’s May 1, 2009 email at 1:36 p.m. violated Board policy CQ (Local) and Employee Handbook directives regarding acceptable use of electronic mail and District computer systems.

59. 
At approximately 11:00 a.m. on April 24, 2009, while in a meeting with Clete Welch regarding Respondent’s suspension, Amy Stiles received a number of calls from Respondent.  Tr. 275, Tr. 275, 454-455
60. 
On April 24, 2009, after the meeting with Clete Welch, Respondent contacted  Amy Stiles and asked her whether she had met with Welch, what she had been asked, and how she responded.  Tr. 457-458.  Respondent and Amy Stiles talked again after 9:00 p.m.  Tr. 521.
61. 
Respondent conversed with Chelsea Blackmon via e-mail about the electioneering allegations and about Respondent’s statements about student T.J.  before Chelsea Blackmon gave a statement to the District Tr. 993-995.
62. 
After her suspension on April 24, 2009, Respondent talked with parent T. Y. about her suspension and the allegations against her.  On April 25, 2009, T. Y. sent an email to all dance parents regarding Respondent’s suspension, the investigation and provided all of the “Pure Gold Dance Family” Respondent’s defenses to the allegations.  Petitioner’s Exhibit 143; Tr. 76.  The email also strongly suggested to the “Pure Gold Dance Family” that, “in case you (sic) are questioned, please make sure your daughters understand that Sherrie Rogers’ answering who she will vote for is not the same as encouraging others to vote for them.”  T. Y. further encouraged the “Pure Gold Dance Family” to  “...Please make sure they understand that in the large varsity division only varsity team members are counted and that Pure Gold never has more than 49 girls dancing at the same time in order to remain in compliance with all rules.”  Petitioner’s Exhibit 143; Transcript 76.
63. 
Early in the 2007-2008 school year, Respondent attempted to change the cheerleader constitution to prevent students involved in other sports from being cheerleaders.  Tr. 85.  Her request was refused by Clete Welch.  Petitioner’s Exhibit 145. When she was unsuccessful, she communicated with a cheer parent and a Board member to petition the Board for the same changes.  Petitioner’s Exhibit 145.
64. 
In the 2008-2009 school year, Respondent requested that the cheerleader constitution be changed to prevent cheerleaders from being able to serve as cheerleaders and participate in athletics. 

65.       Robert Stovall advised Respondent that the constitution would not be changed in the 2008-2009 school year, but that he would empanel a committee to address the issue for the 2009-2010 academic year. 

66.       Respondent participated in a committee empanelled by Robert Stovall that changed the cheerleader constitution to prevent students participating in volleyball, basketball and gymnastics from also participating in cheerleading.  That constitution became effective for the 2009-2010 school year.  Tr. 135; Tr.1880-1883.
67. 
Prior to the 2009-2010 school year, the philosophy of EMSISD was that academics take priority over non-academics.   In the extracurricular area, UIL events take priority over non-UIL events.  The philosophy was also that students should be allowed to participate in multiple activities.  Tr. 87, 94, 102.
68. 
The Boswell High School constitution for cheerleading was written by Respondent.  Tr. 1628-1629.
69. 
The 2008-2009 Boswell High School cheerleader constitution stated that “all practice, performances, appearances, and meetings are mandatory.”  It does not specifically prohibit students from participating in cheer and a sport.  Respondent’s Exhibit 50; Tr. 86.  The constitution further stated the following: “An absence will be excused only if it is approved by the director or sponsor in advance.” “… Reasons for an excused absence include: ...Special circumstances excused by the director or sponsor in advance.”... Any unexcused absence will be brought before the director for discipline and possible dismissal.”   Id. 

70. 
Although Respondent claimed at trial that no students participated in a varsity sport and cheerleading, an email from Respondent lists seven sports in which cheer or dance members participated.  Petitioner’s Exhibit 18, Tr. 100.
71. 
Respondent attempted to use the cheer constitution to prevent a student from playing volleyball and then basketball while participating in cheerleading.  Respondent engaged in a long series of email conversations regarding her principal’s decision that, under his interpretation of the cheerleader constitution, a girl could be a cheerleader and participate in volleyball and basketball. She expressed her displeasure, inflexibility and unwillingness to work with the student or the other coaches, until the student was injured and sidelined. Petitioner’s Exhibits 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 25, 28; Tr. 86, 101-102; 105-106; 120-121.

72. 
Respondent stated that she did not allow the volleyball player to participate in “any stunt groups for the whole year”, “any choreographed routines or competitions” and stated, “This is what she has chosen.”  Petitioner’s Exhibit 43, p. 2, 5th paragraph. Respondent testified to the contrary at trial.  Tr. 1613
73. 
Respondent was so upset about having to coordinate the student’s schedule with Christy Tate, the volleyball coach, that she punched the wall with her fist during a meeting to discuss the schedule.  Tr. 956; 980; 1061-1066.
74. 
Although Respondent claimed at trial that the volleyball-cheerleading student was only in cheerleading practice 10% of the time; her email in Exhibit 25 reveals the correct percentage to be 27%.  Petitioner’s Exhibit 25; Tr.1066-1069.
75. 
Respondent released the name of a cheerleader when corresponding with the mother of another student.  Petitioner’s Exhibit 153. Respondent admitted release of that information was wrong.  Rogers testimony Vol. 5; Tr. 1855
76. 
Problems between Respondent and the gymnastics teacher, Carrie Regier, came up with the scheduling of a gymnastics student who was also a cheerleader.  Petitioner’s Exhibits 21, 22, 23, 24, 25, 33, 42, 43, 46; Tr. 107-108, 1027-1030, 1033-1038.
77. 
Respondent created a schedule conflict for a gymnastics student by moving after-school practice up one-half hour, to conflict with the last half-hour of the student’s gymnastics practice.  Petitioner’s Exhibit 42, Tr. 1029
78. 
Respondent scheduled the cheerleading banquet for a Friday night and refused to schedule it on any other day of the week despite advance notice from the Gymnastics coach that it would conflict with gymnastic meets and practice for the gymnastics students.   Petitioner’s Exhibit 72; Tr. 1031-1033
79. 
A student was forced to quit cross country her freshman year due to conflicts with cheerleading.  Her sophomore year, she was unable to attend and compete in cross country district, regional and state meets because Respondent would not release her from fund-raising events and elementary school performances.  Her junior year, she was unable to practice due to cheerleading, did not perform well, and was injured.  The cross country team was unable to leave for out-of-town meets on time because the student would not be released from pep rallies by Respondent.  Tr. 808-814.
80. 
Although the sponsors and coaches at Saginaw High School were able to work out scheduling conflicts for their students, Mr. Rogers was not able to do so at Boswell High School.  Tr. 132.

81. 
Respondent also had a conflict with the junior high track coaches.  Petitioner’s Exhibit 50.

82. 
Respondent arbitrarily assessed demerits or declined to assess demerits to her cheerleaders.  For example, a student whose mother had filed grievances against Respondent received a two-demerit absence penalty and had to sit out for the first performance, because she missed 2½ hours of practice to take the ACT test, yet Respondent allowed an unknown number of students to have a demerit-free absence to take the PSAT.  Petitioner’s Exhibit 41, 192; 193; Tr. 261-262, 820-822; 837-838; 1188; 1271; 1418; 1884-1888.
83. 
Respondent claimed that the student told her it was a “practice ACT” yet Respondent’s Exhibit 140 proves that was false.  The student never called it a “practice ACT”.  Respondent’s Exhibit 140; Tr. 1709, 1800, 1801.
84. 
Both of Respondent’s supervisors believed that the students should be allowed to take the ACT without penalty from cheerleading.  Petitioner’s Exhibit 15; Tr. 262.
85. 
Respondent informed that same student that if she attended a glaucoma doctor appointment she had been waiting six months to get scheduled, and miss one hour and 20 minutes of practice, she would receive two absence demerits, sit out the first football game and receive a last warning.  Any further absences would “mean immediate dismissal from the team.”  Respondent’s Exhibit 140; Transcript 820-822; 857-858, 867.
86. 
Respondent assessed a two-demerit absence for a student who needed to take a final exam in a college course taken during the summer.  After negotiation and the student rescheduling the test, she agreed to change it to one demerit.  Petitioner’s Exhibit 15, 17, 40; Tr. 92-96; 98-99; 255-256.

FAILURE TO ABIDE BY ADMINISTRATION DIRECTIVES REGARDING NON-COMPETITION/SPIRIT SQUAD 

87. 
Sometime in the 2008/2009 school year Petitioner self-reported to the TEA and UIL a violation regarding the high school’s practice of allowing students to take a cheerleader or dance class plus an athletics class for a sport.  Petitioner’s Exhibit 25
88.       After the District’s Board of Trustees heard a parent’s grievance regarding the new cheerleader constitution, which prohibited volleyball, basketball and gymnastics students from being cheerleaders, the Board directed the administration to create a non-competition cheerleading squad at the high school which would not be under the same restrictions as the revised cheerleader constitution.  

89.       In direct violation of the directives of her supervisors, Respondent opposed the spirit squad and expressed her displeasure in emails to parents by stating such things as, “Actually I am not sure that the “spirit based” squad is even going to happen.  There are 30 parent grievances filed against it that are going to the school board next week.” Petitioner’s Exhibit 35; Tr. 137-139.   “The spirit squad will not be having very many activities at all, very few practices, etc.” ...”Yes, there is definitely conflict between the “performance squad and the “spirit squad”. ... “Some day you and I can discuss it in person.” ...“Most all of the performance squad cheerleaders are trying out for the spirit squad.” Petitioner’s Exhibit 53, 155.   “If the school decides to take away half the pep rallies and games from the performance cheerleaders to give away to the spirit squad, they do not want to lose half of what they have always done and would not be losing anything that way.” ...“That’s why they’re all trying out for both.”  Petitioner’s Exhibit 53, 155; Tr. 281.  

90. 
In direct violation of the directives of her supervisors, Respondent opposed the formation of the spirit squad by expressing her opposition to the squad to her students by: saying it would exist “over her dead body”; Tr. 824; Calling the spirit squad “stupid” Tr. 671; It was ridiculous and would look ridiculous and the student body world not want them; Transcript 824; The spirit squad would only have access to the cheer building over her dead body;  Transcript 825; and the squad would not get any of the competition squads’ funds or uniforms; Transcript 825; Respondent encouraged the competition cheerleaders to tryout for both squads and to quit the spirit squad so no one could take those spots   Transcript 25, 678.
91. 
Respondent expressed her opposition to administrators about the non-competition cheerleading squad.  Petitioner’s Exhibit 36; Tr. 140. 

92. 
Respondent was directed by Robert Stovall to follow the Board’s direction and acknowledge the reality of two squads in a positive manner. Petitioner’s Exhibit 36; Tr. 140. 

93. 
Respondent’s made negative statements about the non-competitive squad to parents.   Petitioner’s Exhibit 35; Tr. 1001-1002.
94. 
Respondent told Kerri Dorris, a teacher who was asked to sponsor the non-competition squad that the squad would probably not happen because she had already changed four board members’ minds.  Petitioner’s Exhibit 102; Tr. 1001-1002.
95. 
Because a number of competition squad cheerleaders followed Respondent’s advice, trying out for both squads, the non-competition squad sponsor had to seek clarification about the eligibility of competition squad members for the non-competition squad.  Petitioner’s Exhibit 53, 53, 103; Tr.  1003-1004.

96. 
Respondent facilitated a class time discussion with cheerleading students about the grievance against the Board’s decision to establish a non-competition squad and allowed parent D. K., to do so during class time.  Tr. 674; 676-677; 681; 826, 840-841; 1182; 1226; 1234-1235; 1265-1266; 1273-1274; 1327-1329.
97. 
Respondent encouraged parents and students to file grievances about the spirit squad in an attempt to prevent the implementation of that squad.  Petitioner’s Exhibit 152; Tr. 825-826; 829.
98. 
A student in Respondent’s dance class went to a counselor with a list of concerns about Respondent behavior, like slamming her binder on the ground, telling a student she could strangle her, yelling at them, calling a student an “airhead”, penalizing her for being sick and telling them to use their brains. The assistant principal provided the list to Respondent, who specifically responded to the allegations.  Petitioner’s Exhibit 146; Tr. 573-584; 690-692; 782.  Many of the allegations were true.  Tr. 644-646; 733.
99. 
Respondent read the list aloud to her dance class and asked them if she did the things alleged by the student.  Respondent made derogatory comments about the student author, who suffered harassment from other students as a result.  Petitioner’s Exhibit 123; Tr. 585-589; 644-647.

100. 
Respondent told her students, who were upset about a school board member’s daughter’s extended absences for illness, that they should be nice to her because her father is powerful and has a lot of money.  Tr. 647, 692, 729. 
101. 
Respondent lied to her principal, Clete Welch, about whether she was tardy to school.  Petitioner’s Exhibits 47 and 48; Tr. 265-269.

FAILURE TO PROPERLY ADDRESS THE MEDICAL NEEDS OF STUDENTS

102.     Respondent regularly put the needs of the dance team or cheerleaders ahead of the students’ individual academic, medical and family needs.  A number of Respondent’s own witnesses testified about participating and performing immediately after being hurt.  Respondent was given a warning about a head injury sustained by a cheerleading student B.W., who was found wandering around the campus.  Petitioner’s Exhibit 45; Tr. 263-264; 305, 820; 846-848; 971; 974; 1044-1074; 1186-1187; 1215; 1216; 1227; 1416.
103. 
Proper safety protocol for head injuries is to have the student sit, apply ice, escort the student to the trainer, and observe for signs of unusual behavior.  Tr. 1039-1041.   All sponsors were trained on proper care of head injuries.  Tr. 264. 

104. 
Students were told by Respondent that even they were ill and stayed home from school; they should come to after-school practice.  Respondent’s own teacher witness acknowledged that this happened.  Tr. 1587.  

105. 
Respondent informed student C.E.B., who had pneumonia and a doctor’s note that her absence for illness would result in her not being able to perform at the next opportunity.  Tr. 577.  

106. 
A student with a kidney problem passed out during “cuts”.  Respondent never checked on her.  Tr. 609.  

107. 
S.D. had a head injury and concussion, but Respondent failed to check on her for five minutes and then did not follow proper safety protocol.  Tr. 610-611; 1277-1278.
108. 
When a student had a panic attack, Respondent responded “Are you going to make a big deal about this?”  Tr. 684.
109. 
Student T.C. was dropped on her head during practice.  Respondent told her to get back up and do it again.  She did not follow head injury protocol, and the student has had headaches since then.  Tr. 723-727.  She continued to dance, even with migraines.  Id.
110. 
Respondent told student T.C. to remove a Band-Aid covering a bruise for dance practice.  Tr. 730-732.
111. 
Respondent allowed a student to compete four days after fracturing her right ankle and tearing a ligament.  Tr. 1186-1187.
112. 
A student testified that she’s gotten hurt many times, and although Respondent told her she can sit out, she chooses to “work and work.”  Tr. 1215. 

113. 
A student testified that she came to practice sick and sat and watched practice.  “It says in the constitution you need to be at practices, so I’m going to be there and follow by the rules.”  Tr. 1227. 
114. 
Respondent directed a student to leave who was coughing up blood and had blood coming out of her nose.  Tr. 1295.  There is no indication that anyone accompanied the student when she left.  Tr. 1295. 

115. 
A student received a concussion during class, and “made the decision to dance again” after she calmed down from crying.  . Respondent saw her fall and asked her if she was alright, but did not follow head injury protocol.  The student later forgot her locker combination and went to Respondent to call her mother Tr. 1416-1417. Respondent allowed the student to practice even though she had a doctor’s note prohibiting it.  Transcript 1417. 
116. 
Respondent allowed a student to dance who had a doctor’s note requiring that she be out for two weeks.  Respondent was given the doctor’s note. Respondent allowed the student to dance with the approval of her parents.  Transcript 1429.  Transcript 1430. 
117. 
Students were told if they needed to vomit, to go ahead and vomit, and then keep practicing.  Tr. 578; 728-729.
118. 
Respondent was reprimanded on November 3, 2008 for failing to adequately communicate with the junior high school principal and cheerleader sponsors about the junior high girls performing with the high school cheerleaders.  Petitioner’s Exhibit 26; Transcript 117-118.

119. 
The Fine Arts Director, high school principal and two teacher/coaches testified that they have poor working relationships with Respondent.  Respondent’s witness admitted that others have problems working with Respondent.  Tr. 146, 281, 1025, 1045; 1593-1594.
120. 
Respondent’s own witness agreed that her on-campus reputation for truth and veracity is “poor.”  Tr. 1590; 1593-1594.  Other witnesses also testified her reputation for truth and veracity was poor.  Transcript 970-971; 1074.  As one witness said, “She usually creates her own truth”.  Tr. 968.
121. 
It would not be in the best interest of the EMSISD or the District or Boswell High School if Respondent was allowed to return.  Tr.1588:17-19.
122.     Respondent consistently failed to show up for her assigned duty on TAKS-administration days.  When confronted by her co-teacher, who asked her if she was going to come to school to do her duty, she responded, “I haven’t had a day off in a while.”  Tr. 1041-1043.

INSUBORDINATE CONDUCT TOWARD SUPERVISORS:

123. 
Respondent engaged in a series of combative and insubordinate statements aimed at getting her way contrary to administrative and Board decisions, which destroyed her working relationships with administrators.  Petitioner’s Exhibit 14; 15; 16; 20; 25; 32; 57; 114; 115;  Tr. 95-98; 128-129; 1071-1073.
124. 
There is no evidence that the District’s Superintendent, Director of Fine Arts, or Roger’s principal at Boswell High School conspired with each other or with others to wrongfully terminate Respondent’s employment.

125. 
Respondent was consistently insubordinate to her supervisors. Petitioner’s Exhibit 20. Petitioner’s Exhibit 25. When attempting to address student, parent and athletics staff concerns about participation in her program, she responded “I am sick and tired of being forced into things I do not agree with,” to Robert Stovall, telling him he “totally threw [Rogers] under the bus” and she was “disappointed and angry at [him]”. Petitioner’s Exhibit 14.
FAILURE TO POLICIES AND PROCEDURES REGARDING TRAVEL

126. 
When questioned about her request for charter buses and hotels in Grapevine for a Denton competition [and the apparent inconsistencies between her statements and those of the competition organizers], Respondent told Robert Stovall that she “resent[s] the tone of the questions”, telling him, “If you would like to call every company, travel agency, hotel, etc. behind my back and check up on me, go ahead.  Actually, you already have,” and other confrontational statements.  Petitioner’s Exhibit 32; Transcript 128-129.
127. 
Respondent started her own travel agency to plan her dance and cheerleader trips to places like Hawaii, Paris and Disney World in violation of Board policy DBD (Local) which prohibits employees from using their positions to sell products to students and the District.  She was directed to discontinue the practice on October 2, 2007.  Petitioner’s Exhibit 27, 28, 29, 38, 75, 76, 77.  Transcript 121; 253; 382-385. 
128. 
Although she was allowed to continue pending contracts, she lied about a contract with a San Antonio hotel, claiming that the San Antonio hotel transferred the reservation to the Fort Worth Worthington hotel. Petitioner’s Exhibit 78.  In fact, the San Antonio hotel reservation was cancelled a month before Respondent booked the Fort Worth hotel.  Petitioner’s Exhibit 79.
129. 
In August 2008, Respondent used her Pure Gold Travel agency number to seek out trip fares and then contacted the District’s business office with an urgent request to purchase the tickets before prices changed, instead of using the District authorized travel agent to make travel arrangements, after repeatedly being directed the previous year to cease such actions and let the District’s authorized travel agency book such trips.  Petitioner’s Exhibit 32, 82, Transcript 128-129; 401-402.
130. 
In the 2008-2009 academic year, Respondent booked a suite of hotel rooms in downtown Fort Worth at the Worthington Hotel for a competition in Fort Worth.   She was thereafter told that excessive local expenditures would not be allowed in the future. Tr. 405-406.
131. 
Respondent requested to book charter buses and a suite of rooms at Great Wolf Lodge or another hotel in Grapevine in order for her students to attend a competition in Denton, which is approximately the same distance to Grapevine as it is to the school district.  Petitioner’s Exhibit 29, 30, 31, 32; Transcript 122-130; 402-405.

132. 
Respondent failed to provide full information up-front regarding travel expenditures, after being repeatedly requested to do so, and after several remediation attempts. Petitioner’s Exhibit 80, 81, 82, 58; Tr. 382-402.
133. 
Respondent was combative when questioned about false or misleading statements in her explanations about travel.  Petitioner’s Exhibit 32; Transcript 128-130.


CODE OF ETHICS VIOLATIONS:

134. 
EMSISD has adopted the State Educator Code of Ethics and Standard Practices.  Board Policy DH (Local, Ex). Petitioner’s Exhibit 72, 73. The State Educator Code of Ethics and Standard Practices provides in relevant part as follows:



(a)
Standard 1.1 the educator shall not knowingly engage in deceptive practices regarding official policies of the school district or educational institution.



(b)
Standard 1.4 The educator shall not use institutional or professional privileges for personal or partisan advantage.



(c)
Standard 1.6  The educator shall not falsify records, or direct or force others to do so.



(d)
Standard 1.7  The educator shall comply with state regulations, written local school board policies, and other applicable state and federal laws.



(e)
Standard 3.1 The educator shall not reveal confidential information concerning students unless disclosure serves lawful professional purposes or is required by law.



(f)
Standard 3.2 The educator shall not knowingly treat a student in a manner that adversely affects the student’s learning, physical health, mental health, or safety.



(g)
Standard 3.3 The educator shall not deliberately or knowingly misrepresent facts regarding a student.  Petitioner’s Exhibit 73.
135. 
Respondent’s conduct violated the Educator Code of Ethics and would constitute good cause for termination in similarly-situated school districts.  Transcript 336-338, 1111.
136.     Petitioner has good cause to terminate the continuing contract of Respondent.


III.

DISCUSSION

This was a hotly contested case with fifty three (53) witnesses testifying over a five day span more than 1900 pages of transcript, and over 100 exhibits.   The allegations in this case are too numerous to lend to an in depth discussion of each and every one of them.  The allegations of insubordination, lying and falsifying documents, campaigning in the classroom, and failure to properly address the medical needs of students is each a  separate, distinct and  individually sufficient ground for termination. The unauthorized access of a co-workers e-mail account is also grounds for termination. The findings of fact noted above are supported by a preponderance of the credible evidence.  This discussion will in no way be exhaustive of the numerous and passionately contested issues, but is only meant to provide some elucidation of a few salient points.  

UNAUTHORIZED ACCESS TO AMY STILES E-MAIL ACCOUNT

One of the most fiercely contested issues centered around an allegation that Amy Stiles and Zachary Hatley conspired to get her fired by accessing her wireless router and sending a series of e-mails on May 1, 2009. The first e-mail was sent at approximately 1:36p.m. from Respondent’s computer to two assistant principals at EMSISD using Amy Stiles e-mail account and under her name.  Subsequent e-mails were sent to Amy Stiles and Chelsea Blackmon using Respondent’s e-mail address.  This occurred six days after Respondent had been suspended.    Respondent alleged that she did not send nor could she have sent the e-mail as she was out at the time with her husband.  Respondent’s husband did not testify.  Her “alibi” evidence consisted of the testimony of Ron Short, the owner of Texas Metal Works, who testified that Respondent and her husband met with him at his place of business to obtain a quote at about 1:00p.m. And remained for approximately forty-five (45) minutes to an hour.  Respondent’s Exhibit 21, Tr. 1014-1016.  While Mr. Short testified that he had no personal relationship with Respondent, he did in fact contemplate a business relationship with her.  Respondent’s Exhibit 21.  Respondent’s Exhibit 21 was not date stamped, not signed by Respondent and could have bee prepared at anytime.  Respondent further submitted a receipt for a meal at On the Border restaurant and a receipt from Texas Medical Services.  Respondent’s Exhibit 20.  Neither of these documents was persuasive.  Respondent’s 20 p. 2 was actually signed by “Gregg Rogers” and is no evidence of Respondent’s presence at On The Border Restaurant as the cost of the meal was only $5.00 with a $5.00 tip.  Respondent’s 20 p 1 was simply a receipt from Texas Medical Services with no other corroboration as to it being personally given to Respondent on the date and time noted.  Respondent’s husband who could have provided corroborating testimony if this “alibi” was truthful, did not appear on behalf of his wife.  Even if Respondent was not at home, it is uncontroverted that the e-mails were sent from her home router and she presented no plausible explanation as to why anyone else would access and send e-mails from her computer to Amy Stiles. Respondent alleged that Amy Stiles and Zachary Hatley conspired to access her home router and either individually or collectively sent the May 1, 2009 e-mails.  Respondent’s “conspiracy theory” was so incredulous that it was not even remotely persuasive.  At the time the e-mails were sent.   Respondent was already on suspension.  EMSISD already had substantial justification for termination of her contract.  They did not need further justification.  Respondent failed to introduce any persuasive evidence which would show that Amy Stiles or Zachary Hatley personally had an ax to grind that would justify their jeopardizing their livelihood in order to falsely implicate Respondent.  No evidence was produced by Respondent which would or could support her “conspiracy theory”. 

Respondent also attempted to show that someone other than she had accessed her computer and sent the May 1, 2009 e-mail to the assistant principals.  J. C. Cameron a computer technician for Cavok and part time private investigator was called by Respondent.  Mr. Cameron’s testimony supported the Petitioner’s case in many respects.  Although he testified that Respondent’s Exhibit 19 showed machine names that have touched Respondent’s  wireless router; it would not show the dates when it was done. Tr. 1488:2-9, 12, 14.  Con cross, Mr. Cameron further corroborated Petitioner’s case in that he stated he had no way of telling whether the Respondent’s Exhibit 19 tied into any specific computer or network.  Although he testified on cross that as to IP addresses you can tell whether they are public or private i.e. governmental or private individual or companies based on the first sequence of numbers, on redirect he countered that statement and indicated what he “meant” to say was that the first three numbers in an IP address designates whether the assigned computer is public or private to that specific domain.  I do not find Mr. Cameron’s testimony to be persuasive.   He testified that the names of these computers could be changed by their owners’. Tr. 1512-1521, Mr. Cameron also stated that if antivirus software such as McAfee was on the network, he would be able to tell whose computer the listed IP address belonged to; but only if he was able to sit down and access each individual computer.  Tr. 1516-1517.  No testimony was introduced showing that Respondent had McAfee antivirus on her network, nor was any testimony introduced showing that specific computers were checked to determine.  No credible evidence was introduced that proved that Respondent’s router had been accessed and e-mails sent by Amy Rogers or Zach Hatley without Respondent’s consent. The greater weight of the evidence in fact showed that Respondent had indeed sent the e-mail to Amy Stiles as well as to Chelsea Blackmon.  The claims of conspiracy made by Respondent are really nothing more than a smoke screen that went up in smoke at trial. No one testified that Respondent’s router was secured.  Anyone with a computer with a wireless network card could have therefore accessed her computer.  

FAILURE TO MAINTAIN WORKING RELATIONSHIP WITH COLLEAGUES 

Respondent’s allegations in defense of EMSISD’s contentions were basically that the EMSISD, through her supervisors, co-workers and technology personnel were conspiring to get her fired.  The hearing examiner is convinced that, Respondent had individuals that, due to their prior experiences with her, did not hold her in the highest regard.  However, the fact that there was no love lost between her and many of her students and colleagues did not persuade this hearing examiner that as a result, they were all lying on her  just to get her fired.     

Respondent stated on at least two separate occasions that she was a very “passionate” individual.  Her passion often got the best of her however, in how she responded to supervisors and colleagues.  

Carrie Regier, Gymnastics Coach - It was apparent from the testimony and evidence that there was no love lost between Coach Regier, a twenty eight (28) year veteran of the EMSISD.  Regier and Respondent shared students who participated in Cheer and Gymnastics.  Because of the conflicts in scheduling, some of Regier’s best gymnasts were forced to choose between Gymnastics and Cheer or dance with gymnastics falling on the loosing end in many instances.    Regier attempted to work out differences with Respondent but Respondent failed to seriously consider any of Regier’s proposals.  The relationship continued to deteriorate between Coach Regier and Respondent. Students came to Coach Regier with complaints regarding what went on in their Dance or Cheer classes or practices.  Regier encouraged the students to report the allegations to the principal. In frustration with the continued slight of her program, Respondent clearly had the more successfully, attractive and desired program, e.g. students in cheer and dance had a formal banquet, traveled on trips in and out of state, had a vocal and support booster club, had thirteen national championships.  Though Coach Regier attempted to work out a potential conflict with the Cheer Banquet and Gymnastics meets when she sent Respondent the gymnastics schedule, however, Respondent remained intractable causing students to miss gymnastics and directly contravening district policy and directives issued to her by her superiors. Tr. 1028-1037, 1045. Petitioner’s Exhibits 22, 23 42, 43.  Christy Tate, the volleyball coach also had conflicts with Petitioner and testified that it is impossible for them to have a good working relationship. Tr. 1072, 1075, Petitioner’s Exhibits 114.     

It is significant to note as well that EMSISD has two high schools, Saginaw and Boswell. The many issues and problems which have arisen at Boswell have not been reported at Saginaw.  Respondent believes that Saginaw High School’s program is not as successful as Boswell’s thus they have fewer problems.  Yet it could also be that educators in her position at Saginaw tend to follow the directives and mandates handed down to them by their board, administrators and supervisors rather than consistently kicking against the pricks.  

Respondent continually alleged that everyone was out to get her, because she has such a successful program.  There may be some truth to that claim.  However, even if that is the case, and I do not find that it was, Respondent provided ample fodder to assist EMSISD in terminating her.  She consistently kicked against the pricks in such a way as to lead any reasonable Trier of fact to believe the allegations against her.  Further, Respondent alleged that EMSISD supervisors continually filed false and misleading claims against her; however she never filed a grievance against any of these individuals.  But actually she is the one who “conspired” with parents, students and some board members to thwart the decisions of the board and the directives of her supervisors.   Petitioner’s Exhibits 145.     

EVIDENCE FROM PRIOR SCHOOL YEARS

Respondent objected to the introduction of evidence of allegations against her from school years predating the 2008-2009 school year.  The objections were overruled for the limited purpose of showing that the documents were filed against her.  In Burnett v. Houston Independent School District, TEA Docket No. 172-R2-898 (Oct. 1998), it was held that:

Actions in prior school years usually cannot be used as the basis for terminating a contract, but the fact that a teacher was disciplined in a prior year for similar behavior indicates that the teacher was aware that the action was improper and was given time to correct the problem, making the behavior more culpable.

See Clark v. LaMarque Independent School District, TEA Docket No. 238-R2-897 (Sept. 1997); Anderson v. Jacksonville Independent School District, TEA Docket No. 142-R1-397 (Feb. 1997).  Also, as noted in Burnett at pp. 3-4, citing Clark v. LaMarque and Gwozdz v. Fort Worth Independent School District, TEA Docket No. 154-R8-497 (May 1998), the fact that a teacher was aware that the action was improper and was given time to correct the problem makes the behavior more culpable and “shows willfulness.”

GIVING FALSE OR MISLEADING INFORMATION 

ADDT DANCE COMPETITION

 Respondent was initially suspended for violating the rules of the ADDT dance competition which led to the Pure Gold Dance Team being stripped of its national titles won in the 2008-2009 school year.  Respondent entered the team in the large category which had a limit of 36-49 dancers.  Although the Pure Gold Dance Team had only thirty six (36) members on its roster, Respondent combined the varsity (36 members) and junior-varsity (20 members) squads allowing them all to dance (56 in all).  Respondent alleged that it was an industry standard to dance a greater number of students in the show category than you had registered for.   She presented a number of witnesses who testified that it was not illegal to allow non-students to dance in that category along with students.  However, the owner of ADDT dance testified persuasively that it was not her companies practice to allow that.  She further testified that she places individuals on their honor and expects them to be truthful regarding the number of people on their roster.  She also testified that Respondent had been asked in 2006 to confirm that she had enrolled her team in the appropriate category according to her roster showing team size.  Pennington’s testimony was not impeached by anyone.  It was further corroborated by Amber Gribsbay, a highly credible witness with knowledge of the Pure Gold Dance Team, as she had been a member before graduation, and an individual with knowledge of the rules of other like organizations.  

I did not find Respondent’s student witnesses wholly credible as they been given questions that would possibly be asked in the hearing by parents and had met on more than one occasion and agreed upon their testimony.  Some of whom were also impeached by their own parent.  Tr. 1237-1238,   R.K. and A.F. testified they were intimidated by Respondent. Tr. 1192:23-24, 1250.  

MISLEADING STATEMENTS OR UNTRUTHS- STUDENTS /PARENTS 

Despite being coached, some of Respondent’s witnesses actually provided corroborating evidence for Petitioner.  Defendant’s WITA. F. and J.P. confirmed that Respondent told dance students to tell their family members and friends who to vote for in the school board election for 2008-2009. Tr. 1255-1256; 1299.  J.P. o testified that Respondent told the dance team to say they only had 49 members dancing in the show production at the ADDT competition.  Tr. 1292.  D.K. a parent of a dance team member was told by Respondent to “Make sure you don’t say where you got these from, say from a dance team parent” (referring to Board members e-mail information she provided). Tr. 1347, Petitioner’s Exhibit 191.   

INSUBORDINATION

Misleading or Lying to Supervisors 
Clete Welch, Principal Boswell High School- 2008-2009

Respondent was reprimanded or cited for misleading her supervisors in 2004.  February 17, 2008 Respondent was so angry with her Principal Welch that she “had to take off for two days”. Petitioner’s Exhibit 145, p 3. 3rd full paragraph.  She further disparaged him in the e-mail transmission sent to a parent, stating “he always passes the buck and shirks responsibility”.  Petitioner’s Exhibit 145.  

Respondent repeatedly defied Welch’s and Stovall’s directives regarding the Cheer Constitution.  She was determined to have her way.  When they denied her request to change it so that students could no longer participate in cheer and varsity sports, she consistently went behind their backs to agitate Parents to file grievances with the school board.  Petitioner’s Exhibits 57, 145,   Had she exercised some patience and restraint she would have reaped the benefits of her hard work, as the constitution was finally changed.   

Robert Stovall, EMSISD Fine Arts Director – 2008 – Present

Respondent was shockingly insubordinate to Mr. Stovall.  She knew that her conduct was wrong and apologized for it more than once.  Although she apologized, she kept it up.  Petitioner’s Exhibits:  15 ”… If you are forcing me to break the rules…..You cannot make me agree to or be happy about it…,  Petitioner’s Exhibit 20:  “…So all of you can micromanage my every move.”, Petitioner’s Exhibit 24: “ For your information…” .  

REMEDIATION 

Despite the fact that Petitioner EMSISD has shown by a preponderance of the credible evidence that there was good cause for the termination of Respondent Rogers’ continuing contract, this is a difficult case because Rogers has well demonstrated a prior history of outstanding success as the dance/cheer coach for EMSISD.  The numerous national titles and awards are certainly testimony to her abilities to inspire her students to accomplish great feats.  However, the question lies, at what cost?  The policy that she has fostered in her students to win at all costs is not consistent with our notion of justice and fair play.  The fact, which she most certainly proved, that it is a standard in the dance/cheer industry to uniformly violate established rules is no defense.  First and foremost over the concept of winning educators are to teach our children that following the rule of law and being truthful in all their dealings with others is of paramount importance.  Under the facts of the instant case, it is undisputed that Respondent has failed in this regard.   

Respondent’s failure to meet the standards of an educator is arguably an egregious act sufficient to justify termination without the opportunity for remediation. When a teacher engages in activity that is potentially harmful to her students’ physical or emotional well being, a school district must be allowed to terminate the teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct.  That is not to say that a teacher may be terminated for participating in any harmful activity no mater how minor, the harm must be significant.  See Whalen v. Rocksprings ISD, 065-Rib-284 (Comm’r Dec. Jul. 1985).

The remediation issue is properly analyzed as part of the broader issue of whether the district had good cause for termination of Respondent.  See Harper v. San Antonio ISD, 183-R2-286 (Comm’r Dec. June 1987).  When the conduct in question is remediable, the district typically will not have good cause to terminate without prior warning to the teacher and an opportunity for remediation.  In this case, the evidence clearly shows that Respondent had issues regarding her relationships with supervisor’s administrators and colleagues.  It is also clear that Respondent was given the opportunity to remediate her conduct
Approximately fifty three (53) witnesses testified and hundreds of pages of exhibits were introduced in this case.  This is a matter of grave importance to the Respondent, as well as parents, teachers, administrators and students alike.  The hearing examiner has mulled over hundreds of pages of testimony, viewed the video of the ADDT competition, and taken into serious consideration the arguments of both parties.  In light of the number of witnesses, the amount of evidence and the amount of time spent on this case by all concerned, the Hearing Examiner is acutely aware of how this case has seriously impacted the Respondent, her family, the student body at Boswell High School and the entire Eagle Mountain-Saginaw ISD community.  The negative impact that this situation has had on certain students i.e. ketchup was thrown all over a student’s car, an administrator’s daughter was threatened, student’s have been ostracized by their peers, students have placed signs on their cars designating themselves as “real cheerleaders” was and is certainly regrettable, and in this Hearing Examiner’s opinion, probably would have been preventable if the Respondent had decided to take the best interest of her student’s at heart and encourage them to take the “high road”.  Respondent’s conduct on the contrary has been very inciteful, highly objectionable and has contributed immeasurably to the volatile climate that has existed and probably still exists in the Eagle Mountain-Saginaw Community.  It is time for forgiveness and healing.  Respondent’s time has come and gone.  It is no doubt in this Hearing Examiner’s opinion that Respondent built a winning dance and cheerleading program at EMSISD.  But at what cost?  Students have been encouraged to lie and misrepresent the truth.  They have been encouraged to be vindictive, and as a direct consequence of Respondent’s actions, students have felt the need to maintain dossiers on their teacher.  High School years are a time of innocence, where lasting relationships are fostered, and enduring memories are made.  Hopefully the innocence can be regained, the relationships can be repaired and the memories can be restructured.  

Additionally, Respondent has not positioned any argument or statements that mitigate her actions nor has she indicated that she has learned from her mistakes and that her behavior would change in any way.  Respondent had become so successful and complacent in her position that she failed to recognize that she had supervisors and administrators that she had to answer to.  Supervisors and administrators who have a fiduciary duty to the general public and  who must therefore ensure that all their actions are fiscally efficient and in compliance with local, state,  and federal laws as well as board policies and procedures.  Respondent has failed to indicate in any of her statements that her conduct is remedial.  If a recommendation was made to reinstate her to her position, it is this Hearing Examiner’s opinion that she would consider the same a validation of her prior actions and would therefore revert back to her old habits of intimidation, insubordination, and imprudence.  It is time for the community to heal.  It is time to move on and remember that this is all about the education of our children.  However, in order to do that, all parties must move on.  Respondent’s own witness testified that it would not be in the best interest of EMSISD for Respondent to return to her position.  After a review of the admissible evidence and arguments of counsel the Hearing Examiner is convinced of that fact as well.  Mrs. Rogers failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state. Tr. 1109-1135.  It is therefore recommended that the decision of the Board of Directors of the Eagle Mountain Saginaw ISD to terminate the continuing contract of the Respondent, Sherrie Rogers be sustained.  

IV.

CONCLUSIONS OF LAW

After considering the record, the exhibits, the live testimony, the arguments of counsel and the written proposed Findings of Fact and Conclusions of Law submitted by both parties together with the applicable law, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law: 

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Sub-chapter F, §21.251, Texas Education Code Chapter 21
2. This hearing was properly requested in compliance with Chapter 21, Sub-Chapter F, §21.253 of the Texas Education Code.

3. The Respondent, Sherrie Rogers is a “teacher” as defined in Sub-chapter C, §21.101 of the Texas Education Code.  
4. The Respondent was recommended for discharge pursuant to the authority in Sub-chapter D, §21.156 of the Texas Education Code. 

5. The Texas Education Code Chapter 21, Sub-chapter D §21.156 provides: (a) A teacher employed under a Continuing Contract may be discharged at any time for good cause as determined by the Board of Trustees, good cause being the failure to meet the accepted standard of conduct for the profession as generally recognized and applied in similarly situated school districts in this state. Under this section of the Texas Education Code local School Districts are authorized to terminate an employee’s Continuing Contract for “good cause” as defined in the statute.

6. As a general rule, a teacher’s contract cannot be terminated for actions done in a prior school year when the school district was aware of the actions during that school year, but the fact that a teacher was disciplined in a prior year for similar behavior indicates that the teacher was aware that the action was improper and was given time to correct the problem, making the behavior more culpable. Clark v. LaMarque ISD, TEA Docket No. 238-R2-897 (Sept. 1997); Gwozdz v. Fort Worth ISD, TEA Docket No. 154-R8-497 (MAY 1998).

7. Although not admissible as independent grounds for finding good cause for termination, evidence of an employee’s conduct in years preceding the notice of termination is admissible to demonstrate the District’s employee’s continuing patterns of conduct.  Burnett v. Houston, ISD, TEA Docket No. 172-R2-898 (Oct. 1998);   

8. In Bowen v. Channelview ISD, Docket No. 123-R2-481 (Comm’r Educ.1983) the Commissioner held that failure to follow administrative directives resulting in ineffective and incompetent performance of one’s duties is good cause in and of itself to terminate a contract.  

9. In Hill v. Houston ISD, Docket No. 064-R2-503 (Comm’r Educ. 2003) the Commissioner held that a teacher who admitted calling eight-year old student a “stupid idiot” and failed to comply with directives; and the teacher’s violations of the school district policy, singularly and collectively, constituted good cause to terminate the contract.

10. In Baker v. Rice CISD, TEA Docket No. 227-R2-493 (Sept. 1995) the Commissioner held that good cause for termination may exist if an employee engages in acts that are inconsistent with the continuation of the employer-employee relationship.

11. In Adams v Gregory-Portland Independent School District, Docket No. 024-R2-1088 (Comm’r Educ.1989) the Commissioner held that disparagement of a student and violation of the Teacher Codes of Ethics constitutes good cause for termination and that violation of portions of the statewide and local professional conduct rules, standing alone, is sufficient to justify termination.

12. In Matthews v. Winona ISD, Docket No. 010-R2-1002 (Comm’r Educ.2002) the Commissioner held that insubordination is good cause for termination of an employment contract with a school district in Texas; citing St. Louis S.W.R. Co. v. Hixon, 137 S.W. 343 (Tex.1911); Vela v. Corpus Christi ISD, Docket No. 135-R8-783, (Comm’r Educ. 1984).

13. In Gibson v. Tatum ISD, Docket No. 040-R2-1099 (Comm’r Educ. 1999) the commissioner held that an employee who lies in an effort to conceal misconduct during an investigation can be per se grounds for termination.

14. The school district has the burden of proof by a preponderance of the evidence.  Texas Education Code § 21.256(h).

15.  Respondent violated the terms and conditions of her continuing contract, board policies and directives and the Texas Education Code of Ethics as follows: 

a. providing false or misleading information to American Dance and Drill Teams and MA Dance when entering her students in the dance competitions;

b. directing students to provide false information regarding competition team size;

c. exhibiting a continuing pattern of falsifications and/or violations of directives and policies to achieve her own purposes, which destroyed her working relationships with administrators and co-workers;

d. directly or indirectly told students to encourage their parents and friends to vote for specific candidates in elections in the 2008-2009 and 2009-2010 academic years;

e. Exhibited a continuing pattern of rallying student and parent support to oppose the EMSISD Board’s decision to expand cheerleading opportunities by creating a non-competition cheerleading squad.

f. Exhibited a continuing pattern of subjecting students to intimidation and harassment by making negative remarks about students, and excluding students from class so that the remaining students could discuss the parent’s grievance over the non-competition squad.

g. Engaged in a continuing practice of providing false information to her supervisors.

h. Violated a directive to not speak to school employees about the investigation into her conduct.

i. Engaged in a continuing practice of confrontational conduct with EMSISD administrators, supervisors, colleagues and teachers thereby destroying working relationships with central office administrators, campus administrators, co-workers, assistants, and fellow teachers.

j. Placing more emphasis on her cheer and dance programs than on students’ medical, academic and family needs.

k. Failing to follow rules regarding travel.

l. Respondent violated the Code of Ethics and Standard Practices for Texas Educators as follows:

i. Standard 1.1 the educator shall not knowingly engage in deceptive practices regarding official policies of the school district or educational institution.

ii. Standard 1.4 The educator shall not use institutional or professional privileges for personal or partisan advantage.

iii. Standard 1.6  The educator shall not falsify records, or direct or force others to do so.

iv. Standard 1.7  The educator shall comply with state regulations, written local school board policies, and other applicable state and federal laws.

v. Standard 3.1 The educator shall not reveal confidential information concerning students unless disclosure serves lawful professional purposes or is required by law.

vi. Standard 3.2 The educator shall not knowingly treat a student in a manner that adversely affects the student’s learning, physical health, mental health, or safety.

vii. Standard 3.3 The educator shall not deliberately or knowingly misrepresent facts regarding a student.

m. Sending an e-mail using Amy Stiles’ name without her consent violation of Board Policy CQ(Local) and the District’s Electronic Communication Policy.

n. Campaigning for school board candidates during class, a violation of Board policy DGA(Local).

o. Sharing student information with other students and parents in violation of the Family Educational Rights and Privacy Act, 29 USCA 1232g; 49 CFR 99.1 et seq.

Signed this 2nd day of October, 2009

___/S/ A. Y. COLLINS_________________________           

A. Y. Collins

Certified Independent Hearing Examiner  
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