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STATEMENT OF THE CASE

Ms. Silbia Avalos (“Ms. Avalos”), appeals the recommendation of Petitioner, Houston Independent School District (“HISD”), to nonrenew her term contract of employment as a teacher as part of a reduction in force.


The following Findings of Fact and Conclusions of Law are based on the testimony heard and the exhibits presented during the administrative hearing conducted on July 18, 2011.  Ms. Avalos was represented by Marilyn L. Brown, Attorney at Law.  HISD was represented by J. LeAnne Bram Lundy with Rogers, Morris & Grover, L.L.P.   Kyle Frazier was the certified hearing examiner appointed by the Texas Education Agency (“TEA”) to hear this matter and submit this Recommendation.


The issue presented in this case is whether HISD established sufficient reasons for the nonrenewal of Ms. Avalos’ one-year term contract (the “Contract”) pursuant to Section 12 of the Contract and in accordance with Section 21.206(a) of the Texas Education Code (the “Code”) as part of a reduction in force.


FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact):


A.  Background Information and Procedural Facts
1. 
Ms. Avalos was employed by HISD as a teacher pursuant to a one-year term contract of employment for the 2010-2011 school year dated May 14, 2010.  [HISD Exh. 25; Tr. 17].  Ms. Avalos has been continuously employed by HISD since 2005.

2. 
Ms. Avalos is certified as a bilingual generalist EC through 4. [Tr. 56, 93].

3. 
Ms. Avalos was assigned to DeChaumes Elementary School (“DES”) as a pre-kindergarten  teacher.  Ms. Avalos was originally assigned to teach bilingual pre-kindergarten for the 2010-2011 school year, but was later assigned and did, in fact, serve as a regular pre-kindergarten teacher for the 2010-2011 school year. [HISD Exh. 23; Tr. 27-28; 93-94].

4. 
Ms. Avalos taught 2nd grade bilingual for the five school years prior to the 2010-2011 school year. [HISD Exh. 23; Tr. 93].

5. 
During the 2010-2011 school year, there were two pre-kindergarten, three bilingual kindergarten, two kindergarten, and three bilingual kindergarten classes at DES. [HISD Exh. 23; Tr. 64].

6. 
Sandy Gaw (“Ms. Gaw”) was the Principal at DES for the 2010-2011 school year.  Ms. Gaw served as principal at DES for the past four years. [Tr. 27].

7. 
HISD Board Policy does not mandate that administrators conduct a conference for the record with an employee whose contract will be recommended for proposed nonrenewal; however, HISD principals were asked to conduct such conferences.  [HISD Exhs. 2, 4, 17 at p. 6].

8. 
On March 29, 2011, Ms. Gaw held a Conference for the Record with Ms. Avalos to notify her that due to budget cuts and in an effort to balance the budget for the 2011-2012 school year, her position was going to be eliminated at the end of the 2010-2011 school year and that she was recommending that the HISD Board of Education eliminate her position and nonrenew her contract.  [HISD Exh. 27 & 28; Tr. 21, 197-198].

9. 
On March 29, 2011, Ms. Gaw recommended to Ann Best, HISD Chief Human Resources Officer (“Ms. Best”), that Ms. Avalos’ contract be nonrenewed. [HISD Exh. 28; Tr. 53].

10. 
At the HISD Board meeting on April 7, 2011, HISD Superintendent Terry Grier (“Superintendent Grier”) recommended to the Board that Ms. Avalos’ term contract be proposed for nonrenewal.  [HISD Exh. 13, Closed Session Agenda for the Meeting of the HISD Board of Education, April 7, 2011 at p. 3, line 33; Tr. 55.].

11. 
During the open session of the public meeting on April 7, 2011, HISD’s Board of Education voted to approve the proposed nonrenewal of term contracts and other positions that were discussed in the closed (executive) session of that meeting, including Ms. Avalos’ contract.  [HISD Exh. 12, Approved Minutes of the Regular Meeting of the HISD Board of Education, April 7, 2010 at p. 3; Tr. 55].

12. 
By letter dated April 8, 2011, HISD provided timely written notice to Ms. Avalos, notifying her of the Board’s actions, informing her of the proposal to nonrenew her contract, and advising her of her right to request a hearing to contest the proposed action.  [HISD Exhs. 4, 29; Tr. 17-18; 28]].

13. 
The notice of nonrenewal letter contains one reason for proposed nonrenewal as set forth in Board Policy DFBB (Local):


(9)
Reduction in force because of financial exigency or program change. [See DFF]. [HISD Exh. 29; Tr. 18, 28-29].

14. 
By letter dated April 26, 2011, Ms. Avalos timely requested a hearing pursuant to Chapter 21 of the Texas Education Code to challenge the proposed nonrenewal.

15. 
The parties agreed pursuant to Tex. Educ. Code § 21.257(c), to extend by 45 days the Hearing Examiner’s deadline for issuing a recommendation in this matter.


B.  2011 Reduction in Force in HISD
16. 
The State of Texas experienced an unprecedented budget shortfall which has resulted in major statewide cuts to public education.  [HISD Exhs. 7, 20, Agenda Item H-3 of the HISD Board of Education meeting of March 10, 2011 and Resource Allocation Handbook].

17. 
In the spring of 2011, Superintendent Grier determined the need for a program change due to anticipated budgetary cuts.  [HISD Exh. 7; Tr. 30-31].  The HISD Board of Eduction did not declare a financial exigency.  [HISD Exh. 7; Tr. 30].

18. 
A program change is one of the reasons listed in HISD Board Policy DFF (Local) which allows the implementation of a reduction in force.  [HISD Exh. 2 - HISD Board Policy DFF (Local) at p. 2 “General Grounds”].

19. 
Policy DFF (Local) states that the Superintendent’s determination that a program change is required constitutes cause for nonrenewal of contracts held by employees within affected employment areas.  [HISD Exh. 2 - HISD Board Policy DFF (Local) at p. 2 “General Grounds”; HISD Exh. 4, p. 1 ¶ 9 “Reasons”].

20. 
In accordance with Policy DFF (Local) the Superintendent has the authority to determine that a program change requires a reduction in force. [HISD Exh. 2].  HISD Board Policy DFF (Local) does not require the Board to approve the Superintendent’s determination that a program change is required.  [Id.].

21. 
Policy DFF (Local) only applies to reduction in force of probationary contracts during the contract period, term contracts during the contract period, and term contracts at the end of the contract period.  [Id. at p. 1 “Applicability”].  Reductions in force authorized by HISD Board Policy DFF (Local) do not apply to continuing contracts or probationary contracts at the end of the contract period.  [Id. at p. 1 “Exclusions”].

22. 
Under HISD Board Policy DFF (Local), a program change is defined as “change in curriculum objectives, a modification or reorganization of staffing patterns on a particular campus or district wide, a redirection of financial resources to meet the educational needs of the students, a lack of student response to particular course offerings, legislative revisions to programs, a reorganization, or a consolidations of two or more individual schools, administrative districts or departments.”  [HISD Exhs. 2, 7].

23. 
HISD Board Policy DFF (Local) requires that employment areas be identified by the Board of Education that may be affected by a reduction in force.  [HISD Exh. 2].

24. 
On March 10, 2011, in accordance with HISD Board Policy DFF (Local), the HISD Board of Education selected and approved specific campuses and individual employment areas that could be affected by the program change.  [HISD Exh. 7 at pp. 1-2, Addendum A; Exh. 10, Approved Minutes of the Regular Meeting of the HISD Board of Education, March 10, 2011 at pp. 1, 10-11].

25. 
The HISD Board approved the March 10, 2011 agenda item H-3 which stated “Board policy requires that the employment areas affected by a reduction in force must be identified.  The following employment areas are recommended for a reduction in force on elementary and K-8 campuses.  Each elementary or K-8 campus may consider the identified “employment area(s) as needed."  [Hearing Trans. Exh. 7 at pp. 1; Tr. 38-39].


C.  Application of 2011 Reduction in Force at DES
26. 
DES was a campus selected and approved on March 10, 2011 for reduction in force.  [Hearing Trans. Exhs. 7 at Addendum A; Exh. 10 at pp. 1, 10-11; Tr. 39].  The early childhood employment area at the elementary and K-8 level was selected and approved on March 10, 2011 for reduction in force. [HISD Exh. 7 at p. 1; HISD Exh. 10 at p. 1, 10-11; Tr. 39].  Ms. Gaw received a list of affected employment areas that she could consider for the reduction in force. [Tr. 37].

27. 
Per HISD Board Policy DFBB (Local), the Superintendent bases recommendations for nonrenewal on the initial recommendations of campus-level administrators.  [HISD Exh. 4, p. 3 “Recommendations from Administration”].  The final decision on the administrative recommendation to the Board on the nonrenewal of employee contracts rests with the Superintendent.  [Id.].

28. 
Ms. Gaw was trained during the spring of 2011 regarding the application of the reduction in force Policy DFF (Local) to her campus so she could ultimately make a recommendation to the Superintendent via District administrators.  [Tr. 33-35].  Ms. Gaw attended between three and five training sessions on implementing the HISD reduction in force policy. [Tr. 35].

29. 
Ms. Gaw attended principal meetings where the budget reduction was discussed as well as a training in which Ms. Best, other HISD Human Resources Department personnel and personnel from the HISD Legal Department were in attendance to answer questions and provide guidance. [Tr. 34].  Ms. Gaw met with her school improvement officer ("SIO") to ensure that she and other principals under the SIO’s supervision understood the HISD reduction in force policy. [Tr. 34-35].

30. 
Some of the training materials that Gaw received and reviewed included the “Budget Reduction Guide for End of 2010-2011 School Year” that refers to HISD Board Policy DFF (Local) and provides instruction on how to apply the four criteria found at Policy DFF (Local).  [HISD Exh. 17; Tr. at p. 34].

31. 
Ms. Gaw tried to look at programs that were not core programs at DES when determining which programs to cut at DES. [Tr. 35].  In order to balance the budget, Ms. Gaw cut seven (7) positions on the DES campus [Tr. 61-62].

32. 
The early childhood employment area is comprised of two grade levels:  pre-kindergarten and kindergarten. [Tr. 40, 83, 88].  The early childhood employment area is made up of two job codes: 000107 (“107”), teacher pre-kindergarten and 000007 (“7”), teacher kindergarten.  [HISD Exh. 23; Tr. 40-41, 43].

33. 
Bilingual pre-kindergarten and bilingual kindergarten are not part of the early childhood employment area. [HISD Exh. 2 at p. 2, "Employment Areas" at ¶ 3; Exh. 7 at p. 2; Tr. 59-61, 72, 83, 89].  Bilingual pre-kindergarten and bilingual kindergarten are "special programs" under HISD Board Policy DFF (Local) and are part of the bilingual employment area. [HISD Exh. 2, 7; Tr. 59, 72, 74, 83, 89].

34. 
HISD Board Policy DFF (Local) states that "Employment areas include, but are not limited to: Special programs, such as gifted and talented, career and technology education, bilingual/ESL programs, special education, compensatory education, and migrant education.  Each special program is a separate employment area." [HISD Exh. 2; Tr. 73-74].

35. 
Bilingual pre-kindergarten has an HISD “job code” of 000091 (“91”) and bilingual kindergarten has an HISD “job code” of 000095 (“95”). [HISD Exh. 23].  Job codes 91 and 95 are part of the bilingual employment area, and not the early childhood area.  Based on HISD Policy, Job codes 91 and 95 were properly not included in the comparison with job codes 7 and 107.  Those four job codes are not interchangeable.  [Tr. 59-60, 72].

36. 
Different certifications are required to teach regular pre-kindergarten and kindergarten than are required to teach bilingual pre-kindergarten and kindergarten. [Tr. 72-73].

37. 
After identifying the affected employment area - early childhood - Ms. Gaw determined that, of the two job codes, 7 and 107, she was going to reduce job code 107 – pre-kindergarten teacher. [Tr. 44].  Pre-kindergarten is not a core program. [Tr. 44].

38. 
Ms. Gaw also decided to reduce the pre-kindergarten job code instead of the kindergarten job code because, for the 2011-2012 school year, HISD has changed its policy and reduced the number of three and a half year-old children that can be accepted into pre-kindergarten programs at individual campuses. [Tr. 44-45].  In past school years, in the event that DES could not secure enough four year-old children for their pre-kindergarten program, DES was able to accept up to 17 three and a half year-olds to supplement its pre-kindergarten program to ensure that there were up to 22 pre-kindergarten students in each pre-kindergarten classroom. [Tr. 44-45].

39. 
For the 2011-2012 school year, HISD has reduced the number of three and a half year-olds that can be accepted into pre-kindergarten programs from 17 to 5. [Tr. 45].  Ms. Gaw anticipates that less students will be interested in the pre-kindergarten program at DES.  [Tr. 45].

40. 
DES had two teachers in job code 107 - pre-kindergarten teacher - in the “early childhood” employment area at the time Ms. Gaw made her reduction in force determinations:  Ms. Avalos and Kimberli Scott ("Ms. Scott"). [HISD Exh. 23, 24; Tr. 41-42].

41. 
Ms. Scott held a continuing contract and therefore was not subject to a reduction in force pursuant to Board Policy DFF (Local).  [HISD Exhs. 24, 34; Tr. 42-43, 50].  For that reason, Ms. Gaw properly did not compare the performance of Ms. Scott to that of Ms. Avalos. [Tr. 43].  

42. 
Ms. Avalos was the only term contract teacher in job code 107 in the early childhood employment area at DES. [HISD Exh. 23, 24; Tr. 43].  Since Ms. Avalos was the only teacher with a term contract in job code 107, Ms. Gaw did not proceed to the performance criteria of policy DFF (Local) after applying the job code criteria. [Tr. 46].  Thus, Ms. Gaw only applied the first policy DFF (Local) criteria, job code. [Tr. 43].

43. 
There are two teachers in job code 7, kindergarten teacher:  Dianne Rollins ("Ms. Rollins") and Laureene Young ("Ms. Young").  [HISD Exh. 23; Tr. 47].  Ms. Rollins is employed under a continuing contract, and Ms. Young is employed under a term contract. [HISD Exhs. 24, 33, 35]. 

44. 
 Ms. Gaw did not compare teachers in job code 107, pre-kindergarten teacher, with teachers in job code 7, kindergarten teacher.

45. 
Ms. Avalos had the lowest performance of all term contract employees in both job codes 7 and 107. [HISD Exhs. 30, 31, 2010-2011 PDAS Appraisals of Ms. Avalos and Ms. Young; Tr. 48].

46. 
Ms. Gaw did not apply the seniority criteria of policy DFF (Local) because there was no need to do.  Had Ms. Gaw applied the seniority criteria, Ms. Avalos had the least seniority of the teachers in the early childhood employment area  - job codes 7 and 107. [HISD Exhs. 32, 33, 34, 35; Tr. at pp. 49-51].  Under Policy DFF (Local), seniority would only have become a determinative factor if all early childhood teachers had substantially equivalent performance, which was not the case here. [Tr. 49-51; HISD Exh. 4].

47. 
Ms. Gaw’s recommendation to eliminate a pre-kindergarten position in the early childhood employment area and to recommend Ms. Avalos' contract for nonrenewal was reviewed by a HISD Student Improvement Officer, Ted Villarreal, and was forwarded to Ms. Best.  [HISD Exh. 28; Tr. 53].  Ms. Gaw also worked with a human resources representative and a budget team representative to ensure that Ms. Gaw applied the reduction in force procedures appropriately. [Tr. 51-52]. 


D.  Other Jobs in HISD for Ms. Avalos
48. 
There was one bilingual pre-kindergarten teaching position vacant at the end of the 2010-2011 school year. [HISD Exh. 23; Tr. 91].  That position had a different job code, namely 91, than the job code for Ms. Avalos’ position, which was 107.

49. 
Ms. Gaw considered all seven of the teachers who had lost their jobs because of the reduction in force, including Ms. Avalos, for the vacant bilingual pre-kindergarten position at DES. [Tr. 75].

50. 
Ms. Gaw interviewed Ms. Avalos for the vacant bilingual pre-kindergarten position at DES.  [Tr. 84].

51. 
Ms. Gaw hired Ms. Patricia Chamie (“Ms. Chamie”), the instructional coordinator at DES during the 2010-2011 school year, to fill the vacant pre-kindergarten position because Ms. Gaw determined that she was the most qualified person that she interviewed for that position.

52. 
Ms. Gaw interviewed Ms. Avalos for this position before selecting Ms. Chamie.

53. 
Ms. Chamie’s contract at DES was proposed for nonrenewal due to a reduction in force because Chamie's position was also eliminated. [Tr. 81, 83-84].

54. 
At the time of the hearing, there were two vacancies on the DES campus for which Ms. Avalos was qualified.  Ms. Gaw contacted Ms. Avalos and interviewed her for both of those positions.  In the interview, Ms. Gaw asked Ms. Avalos the same questions she asked of all interviewees.  Ms. Gaw did not treat Ms. Avalos any differently than any of the other interviewees.  [Tr. 25-26, 56, 69].

55. 
As of the date of the hearing, Ms. Gaw had not filled the positions at DES and was still conducting interviews. [Tr. 69, 76].  In addition to Ms. Avalos, Ms. Gaw is considering other employees in HISD whose positions have been eliminated due to the reduction in force. [Tr. 90].

56. 
Ms. Gaw has not hired any "new" or "outside" teachers to her campus for the 2011-2012 school year that are not current HISD employees. [Tr. 78, 89-90].  Ms. Gaw has not hired any external candidates and has filled all vacancies with other teachers who have been eliminated through the reduction in force.  [Tr. 78-79, 89-90].

57. 
Ms.  Gaw provided Ms. Avalos information about job fairs and placement events within HISD and encouraged Ms. Avalos to seek other employment within HISD.  Ms. Gaw also encouraged Ms. Avalos to access the HISD Jobs web site to view and consider all available positions for which Ms. Avalos is qualified and to attend all job fairs held by HISD.  [HISD Exh. 27; Tr. 52-53]. 

58. 
HISD held placement events on April 30, 2011; May 21, 2011; and June 21, 2011.  Ms. Avalos did not attend any of those job placement events at HISD. [HISD Exh. 18 at pp. 14- 30, Exh. 40 at p. 2, line 8; Tr. 20].  HISD also held other employee support events from April 2011 through June 2011. [HISD Exhs. 18, 40].  HISD has no record of Ms. Avalos attending any of those events, with the exception of an information session held on April 27, 2011. [HISD Exh. 18 at p. 17; HISD Exh. 38 at p. 2, line 8].

59. 
Ms. Avalos did not submit her resume through the HISD Jobs Web site [HISD Exh. 40 at p. 2, line 8; Tr. 23], nor did she submit her name to be on the list of displaced employees in the HISD Recruitment Pool online. [HISD Exh. 39; Tr. 25].  Ms. Avalos did talk to three principals at a job placement event sponsored by HISD on June 9, 2011.  Ms. Avalos had two follow up interviews with the principals on or about June 16, 2011. [Tr. 21-22].  Ms. Avalos attended an interview at MacGregor Elementary School and was considered for a 1st/2nd grade split bilingual position.  Ms. Avalos attended an interview at Janowski Elementary School and was considered for a 3rd grade bilingual position there.

60. 
Any finding of fact deemed to be a conclusion of law is hereby adopted as such.


DISCUSSION

HISD’s burden in a nonrenewal case such as this requires them to prove by a preponderance of the evidence that they had good reason to take the action they did.  This standard is much different and much less onerous than the “good cause” standard that applies to termination for cause cases.  Nonrenewal is proper if HISD proves, by a preponderance of the evidence, one of the reasons listed in its April 8, 2011 notice letter to Ms. Avalos.  Kinnard v. Morgan I.S.D., Docket No. 177-R1-699 [Comm’r Educ 1999]; Kirby v. College Station I.S.D., Docket No. 109-R1-598 [Comm’r Educ. 1998].  HISD proposed the nonrenewal of Ms. Avalos’ contract based on one of the pre-established reasons listed in HISD Board Policy DFBB (Local) and recommended the nonrenewal after  implementing a reduction in force in accordance with HISD Board Policy DFF (Local).


Ms. Gaw’s recommendation to eliminate a pre-kindergarten position in the early childhood employment area at DES through the reduction in force was based on the instructional needs at DES, and was not arbitrary or capricious. DES is expecting less pre-kindergarten enrollment for the 2011-2012 school year and is able to accept a significantly fewer number of three and a half year-old children to supplement its pre-kindergarten program.  It was a rational decision by Ms. Gaw in implementing HISD Policy DFF (Local).  Up until the date of the hearing, Ms. Gaw properly considered Ms. Avalos for other available positions at DES for which she was qualified.


CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Hearing Examiner, I make the following Conclusions of Law:

1. 
The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, of the Code and pursuant to HISD Board policy.

2. 
Ms. Avalos is a "teacher" as defined in Chapter 21, Subchapter E, §21.201 of the Code.

3. 
Ms. Avalos was employed as a teacher by HISD pursuant to a term contract under Subchapter E, §21.204 of the Code.

4. 
HISD properly notified Ms. Avalos of the proposed nonrenewal of Ms. Avalos’ term contract in accordance with the provisions of §21.206 of the Code and HISD policy. 

5. 
The appeal by Ms. Avalos was conducted pursuant to Chapter 21, Subchapter F, §21.256 of the Code, and the standard of review in determining the findings of fact was based on the "preponderance of the evidence."

6. 
Nonrenewal of Ms. Avalos’ term contract is proper if HISD proves, by a preponderance of the evidence, the reason listed in its April 8, 2011 notice letter.

7. 
HISD has demonstrated by a preponderance of the evidence that Ms. Avalos received appropriate notice of the proposal for nonrenewal more than 45 days before the last day of instruction for 2010-2011.

8. 
HISD has proved by a preponderance of the evidence the existence of one of the nonrenewal reasons listed in HISD Board Policy DFBB (Local); more specifically, Reason No. 9:  the Superintendent of HISD determined the need for a program change reduction in force in March, 2011.

9. 
The HISD Board of Education, in response to the Superintendent’s determination of the need for a program change, approved the elementary school employment area of early childhood as an area that could be affected by the reduction in force.

10. 
HISD properly applied the criteria listed in HISD Board Policy DFF (Local) to the employment area of early childhood at DES.

11. 
HISD properly applied Policy DFF (Local) when it determined that Ms. Avalos should be proposed for nonrenewal due to a program change requiring a reduction in force.

12. 
HISD Board Policy DFF (Local) is not arbitrary or capricious or unlawful on its face.  Westbrook v. Colorado Ind. Sch. Dist., No. 170-R1-599 (Comm’r Educ. 1999).

13. 
HISD considered Ms. Avalos for available positions for which she was qualified up to the date of her nonrenewal hearing.

14. 
Any conclusion of law deemed to be a finding of fact is hereby adopted as such.


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Certified Hearing Examiner, I respectfully recommend that the HISD Board of Education adopt the foregoing Findings of Fact and Conclusions of Law.


Ms. Avalos’ appeal of the proposed nonrenewal of her term Contract is hereby denied and HISD’s proposed nonrenewal is upheld.


SIGNED AND ISSUED this 10th day of August, 2011.







_____________________________________







Kyle Frazier







Certified Hearing Examiner
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