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Background

Mary Wagner (“Wagner”) was employed in 2001-02 by the Birdville Independent School District (“BISD or District”) as a special education teacher in a self-contained class for six severely disabled elementary students.  The class was identified as a structured primary developmental skills class.  She supervised two full-time and one part-time educational assistants (“E.A.s”).


During November 2001, she became very stressed in her job.  The District claims that she began to be more aggressive and forceful in protective takedown techniques with her students.  The District also asserts that she struck a student in the back several times after one takedown, just after the student had kicked her in the nose.  A month or so later, in an attempt to quiet another student, she placed a blanket over that student’s mouth.  Other unacceptable acts attributed to her during a three-month period included spanking her special education students in violation of District policy and engaging in other acts that potentially placed the students at risk of harm.


On March 4, 2002, Wagner was suspended with pay during the investigation of her alleged misconduct.  During this period of time, the Texas Department of Protective and Regulatory Services (hereinafter “Child Protective Services” or “CPS”) conducted an investigation and rendered a report on May 24, 2002 that found there was “reason to believe” that Wagner had engaged in neglectful supervision of one of the students.  However, CPS was “unable to determine” if there were any instances of physical abuse to any of her students.  


On June 28, 2002, the District notified Wagner that it proposed to terminate her continuing contract.  The District stated the action was based on (1) inappropriate discipline of students; (2) direct violations of District policy;  and, (3) inappropriate handling of students.


 Ms. Wagner timely contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code.  A hearing on the merits was held on October 24-25, 2002, from which a record of more than 700 pages was created.  The District was represented by Mr. William Buechler.  Ms. Wagner was represented by Mr. Michael Shirk.  The parties agreed that the hearing examiner had until December 30, 2002 to present a recommendation to the Birdville Independent School District Board of Trustees.

Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties, and the pre and post-hearing matters stipulated to by the parties (including the testimony referenced in the letter of October 29, 2002, a copy of which is attached hereto as Exhibit “A”) and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:






1. Ms. Wagner has been a teacher in the District for more than 11 years. (Tr. 11).  She was employed under a continuing contract (Petitioner’s Exhibit 35 ) and was certified as a special education teacher.  (Tr. 74).  During school years 2000-01 and 2001-02, she taught a structured primary development skills class.  (Tr. 12).  Primary development skills (“PDS”) students are those whose learning skills are well below the grade-level equivalent skills of their peers.  To have the best chance for success, a structured PDS student requires a smaller classroom, along with a very structured curriculum and environment.  (Tr. 12, 663-64).  Ms. Mull, the principal at North Ridge Elementary (“North Ridge”), created the structured PDS class in 2000 in order to alleviate problems created when too many PDS students were assigned to one classroom.  She selected Wagner to be the teacher of the class because of her special education skills and excellent prior job performance.  (Tr. 663-64).
 

2. In 2000-01, there were four students in the class.  The next school year, the class was increased to six students.  The students added were Jennifer J. and Brandon V., both of them were very demanding, needy children and required more one-on-one attention than the other four students.  (Tr. 155).  The profiles for the 2001-02 severely disabled students  (Tr. 13, 155) in Wagner’s class are as follows: 

	
	Age
	Disability
	cognitive ability

	•  Jennifer J. 
	6
	severe mental retardation
	12-18 months

	•  Andy S. 
	7
	Autism
	2-3 years

	•  Brandon V.
	6
	Autism
	3 years

	•  Alex M.
	7
	Autism
	4-5 years

	•  Alex V.
	8
	Autism
	2-3 years

	•  Ryan B.
	7
	Down’s Syndrome
	1-2 years


(Petitioner’s Exhibit 1; Tr. 13-16 ).  

3. These students, by the very nature of their disabilities, were frequently loud in the classroom.  They often screamed in the hallways and cafeteria, as well as the classroom. (Tr. 646-47).  They frequently experienced episodes of sudden, unpredictable, aggressive and uncontrollable behavior.  (Tr. 90, 510, 646-47).  These episodes occasionally presented imminent risks of harm to themselves and the other students.  (Tr. 664).
4. Accordingly, the teachers and E.A.s at North Ridge were trained in crisis prevention intervention (“CPI”) restraint procedures.  These are protective hold techniques to safely bring students under control who are experiencing episodes where they present an imminent risk of harm to themselves and others.  (Tr. 21-22, 414-416).  

5. Ms. Wagner received her last CPI training in March 2001.  (Tr. 34).  From her training, she said there are several restraints she typically uses, one of which involves two people to accomplish it:  (1) a basket hold, done in a sitting position by one person, where a student’s arms would be crossed across his chest; (2) when a child is on his back on the floor, kicking and flailing, one person would hold the feet and ankles, while the other person would be at the head of the student, holding the student’s head with arms crossed across his chest; and, (3) finally, when the student was on the floor on his stomach, one person could either cross the student’s arms underneath the student’s body or pull the student’s arms behind his back, and, if necessary, the teacher could use one of his or her legs to pin the student’s legs.  (Tr. 31-34).  In addition to verbally describing these CPI techniques, Wagner demonstrated these techniques to the hearing examiner during the hearing.  (Tr. 34-37).
 

6. There were four students who were significantly involved in the events made the basis of this matter.  Before proceeding with a discussion of the various allegations, a summary of the incidents in which the students were involved is appropriate at this point in order to better understand the confusion, conflicting evidence and uncertainty concerning many of the allegations.  

A. Andy S. —  He had a major episode of kicking, screaming and flailing his arms on November 28, 2001.  He was on the floor, on his back, at the time of the episode.  He was initially restrained by Wagner and another E.A., Ms. Robin Yaws.  After approximately 10 minutes, he appeared calm.  When Wagner knelt to ask him if her was ready to get up, he suddenly pivoted on his back and kicked Wagner in the face, breaking her nose.  He was then restrained again by both Wagner and Ms. Yaws.  At the time of the second restraint, Wagner was restraining Andy S.’s upper body, and Ms. Yaws was restraining Andy S.’s feet.  It is claimed by another E.A., Ms. Samantha Wisner, that Wagner, in a fit of anger, struck Andy S.’s back with her fist several times during the second restraint.  However, Ms. Yaws said she never saw Wagner strike Andy S., despite being one of the persons restraining him.  Ms. Wisner was approximately three to four feet away from Wagner, Andy S. and Ms. Yaws at the time.  (Tr. 72-76, 95-96, 124, 158-61, 181-82, 185-86).  

B. Jennifer J. —  A severely retarded student, she breathed primarily through her mouth.  Consequently, she was a severe drooler and went through a number of bibs each day.  On January 2, 2002, she had been crying for more than an hour.  Although it was rest time, she continued to cry.
  She was apparently lying on the floor at the time.  Ms. Wisner, who was principally responsible for her at that moment, gave up trying to quiet her and simply walked away from the situation, choosing to eat lunch instead of helping quiet the student.  It was at that time that  Wagner intervened and placed a light blanket over the child’s mouth for approximately 10 seconds, telling the child to “breathe through her nose.”  The blanket was loosely applied to Jennifer J.’s mouth and lower jaw and covered no other part of her face.  Because of Jennifer J.’s loud crying and screaming, Wagner claims that she was concerned about Jennifer J. hyperventilating and was trying to get her to take a deep breath in the process.  Despite the blanket being applied, Jennifer J. continued to cry. After approximately 10 seconds, Wagner removed the blanket  and Jennifer J. thereafter quickly calmed down.  Ms. Wisner was the only other adult witness present and claims that Wagner and Jennifer J. were involved in a violent struggle and were hitting each other during this incident.  (Petitioner’s Exhibit 27; Tr. 23-24, 45-51, 64-66, 97, 114-15, 134-39).  
C. Brandon V. —  On or about January 24, 2002, Wagner had to restrain this autistic student who had a well-known tendency to bang his head on the floor or other objects to achieve sensory stimulation.  (Tr. 172-74, 176).  His episode also occurred during a rest period.  He was laying close to a bookshelf where he was extracting books and throwing them, nearly hitting several other students.  He was on his stomach when Wagner initiated a one-person restraint by pulling his arms behind his back.  Ms. Wagner then placed her leg across his legs to further restrict his movement, as Brandon was a very strong child. (Tr. 666, 123-24).
  Brandon V. began to raise his head as if he might start banging it against the floor.  Ms. Wagner then took one of her hands and turned Brandon V.’s head to one side and held it down on the floor for approximately a minute until he calmed down.  The next day, Brandon V. came to school with a bruise on his head. (Tr. 173, 642).
  While Ms. Thomas, the E.A. who observed the situation, claimed that Wagner’s takedown was a “little more” aggressive than other times, she did not consider it to be excessive.  (Tr. 643).  Later that day, the District claims Wagner may have also squeezed Brandon V.’s face tightly at the end of the school day, briefly leaving temporary “fingerprints” on his face.  (Tr. 37-42, 78, 82, 100, 121-24, 167-69, 641-43).

D. Alex M. — At some unspecified time early during the spring semester of 2002, Alex M. was involved in “circle time.”  He, too, was on the floor at the time of his episode and takedown.  The E.A. assisting Wagner at the time was Robin Yaws.  Ms. Yaws had her hand underneath Alex M. at the time and thought the takedown was done in an acceptable manner.  After the event  was over, Alex M. eventually crawled over to Ms. Yaws, and while holding his ribs, said to her:  “Ms. Mary hurt, Ms. Mary hurt.”  Ms. Yaws said she was later told by Ms. Wisner that Wagner had placed her knee in Alex M.’s back during the restraint.  Yet, Ms. Yaws, who was a participant in the takedown — and right next to the student on the floor — never observed such a knee placement.  Moreover, Ms. Wisner never offered any testimony at the hearing to support that allegation.  (Tr. 164-65, 182-83, 594).  

In a separate series of claims, both Ms. Wisner and Ms. Yaws alleged that Alex M. had been spanked out of anger by Wagner on several occasions.  However, neither one of these E.A.s offered any definitive testimony at the hearing that would have provided the hearing examiner any detail to evaluate the events and the exact nature of the alleged spankings to determine if such even occurred.  (Tr. 94, 167).
E. Alex V. —  No evidence as to any incidents involving him was presented at the hearing (although he was mentioned in several investigations prior to this hearing).  (Tr. 94, 117, 594).
F. Ryan B. —  He was another child whom Ms. Wisner and Ms. Yaws claimed was spanked from time to time.  (Tr. 91-94, 166-68).  Yet, nothing more than brief, conclusory statements were offered by the District in support of their claims.  Again, there were no specific instances in the record to evaluate the occurrences and plausibility of such alleged events.





7.
Ms. Wagner and her E.A.s had a family-like relationship, and they worked closely as a team.  (Tr. 20, 548-49).  Ms. Yaws had known Wagner for six years and had assisted her as an E.A. for the past two school years.  (Tr. 17, 153).    Ms. Wisner had also worked with Wagner during the past two school years.  (Tr. 18).  Ms. Thomas assisted Wagner on a part-time basis in the 2001-02 school year. (Tr. 18).  The atmosphere in the classroom started off fine in the fall semester of 2001.  However, as the semester progressed, Ms. Yaws worried that Wagner was becoming very stressed by her students and classroom responsibilities.  Specifically, in late October and early November, Ms. Yaws felt that Wagner was very nervous and anxious, was yelling at her students more, and seemed to have less patience with them. Ms. Yaws encouraged Wagner to take more breaks out of the classroom, as she feared Wagner might have a breakdown.  (Tr. 155-57, 669, 673).  Ms. Yaws informed Ms. Sherri Noel, the North Ridge counselor, of this situation. (Tr. 551).  Ms. Wagner’s emotional state was also reported to Ms. Nancy Mull, the principal at North Ridge.  Ms. Mull counseled Wagner about it and asked Ms. Noel and others to monitor the situation from time to time. (Petitioner’s Exhibit 3; Tr. 647-48, 673-74).  

8.
On November 28, 2001, the incident involving Andy S. kicking Wagner in the nose occurred.  Ms. Wagner was thereafter out for a while on medical leave to have corrective surgery performed on her nose and to recuperate.  The period of time she was out may have extended into the Christmas holidays (Tr. 675).  During that interim period, the E.A.s apparently helped a substitute teacher with the students.

9. Upon Wagner’s return,
 she was apparently reluctant to interact with the students and maintain discipline in the classroom, perhaps as a result of fear of further injury by these strong, active, and frequently agitated students.  Ms. Wisner complained about this to Ms. Mull and said that Wagner was not assisting the E.A.s with takedowns.  As a result, Ms. Mull counseled Wagner about the need for her to reassert her control of the classroom, tempered by her advice to Wagner to back away and protect her face, if necessary, as her nose continued to heal.  (Tr. 674-675).  

10. This was one of the indications of mounting tension between Wagner and her E.A.s that concerned Ms. Mull.  Another irritant was the fact that there was also tension developing between two of her E.A.s, Ms. Yaws and Ms. Thomas, on other matters which certainly contributed to the stress on Wagner. (Tr. 68-69).  

11. Moreover, Ms. Wisner and Wagner had philosophical differences about dealing with the students.  Ms. Wisner came to work as an E.A. because her children attended North Ridge.  She had only one year of college education and had worked at day care centers for small children 15 years prior to coming to North Ridge.  (Tr. 130).  Ms. Wisner had a supervisory approach of letting the children play all day, as they were just “little babies,” as she referred to them.  On the other hand, Wagner applied the principles learned at a structured teaching workshop for autistic students.  Under that method, every part of the day was structured.  In the event of an episode calling for a restraint, Wagner would do takedowns using CPI techniques, whereas Ms. Wisner would more than likely opt for letting the child work their own way through the episode.  (Tr. 700-02).  This difference in approach resulted in significant tension and stress between the two.

12.
The addition of two new students, Jennifer J. and Brandon V., both of whom had frequent episodes and needed a lot of attention, probably created the most stress on Wagner.  (Tr. 199).  A final major stress factor was that Wagner’s mother had been quite ill since 1997.  (Tr. 81-82).  It was at the height of all of this that Jennifer J.’s “blanket” incident occurred on January 2, 2002, which was at the start of the spring semester.

13.  
Eighteen days elapsed before Ms. Wisner took any action on these matters.  On Sunday evening, January 20, 2002, Ms. Wisner called Sherri Noel at home to complain that Wagner was (1) “popping” kids on the bottom; (2) spanking them with her hand; (3) that a blanket was put over Jennifer J.’s mouth; and, (4) that Wagner hit Andy S. in the back during the November incident.  This was the first report of the incident concerning Andy S. being hit and the “blanket” incident with Jennifer J.  Ms. Wisner requested guidance from Ms. Noel as to what to do about the situation.  Ms. Noel responded that she needed to make a report to CPS about the events.  Ms. Noel told Ms. Wisner that, as a counselor, she also had an obligation to report it to Ms. Mull.  Having these incidents reported concerned Ms. Wisner because she wanted to remain anonymous.  (Tr. 649-50).
  It must be noted that neither Ms. Yaws nor Ms. Wisner ever initiated a report to CPS within 48 hours of either the Jennifer J. “blanket” incident or the alleged striking of Andy S. on the back on November 28, 2001.    

14.  Ms. Mull, upon learning of the call to Ms. Noel and the circumstances reported to her, promptly started her own investigation on January 22, 2002.
  She individually interviewed Wagner and all three E.A.s.  Ms. Mull then met with staff who frequently assisted with Wagner’s class to ascertain from an independent source what might have happened, especially since Ms. Wisner thought the staff also knew of similar instances of conduct. (Petitioner’s Exhibit 1, Wisner affidavit). The staff Ms. Mull interviewed included an Occupational Therapist, Autistic Specialist, Speech Therapist and Physical Education teacher, and they all reported to her that none of them had observed anything out of the ordinary with either Wagner or her class.   (Petitioner’s Exhibit 3).  At the end of the day, Ms. Mull and Ms. Noel decided not to report the situation to CPS, as they believed their investigation was thorough and, in their minds, there was no validity to any of the claims of physical abuse of the students by Wagner. (Tr. 684).
15.  On January 23, 2002, Ms. Mull was in an admission review and dismissal (ARD) meeting with Wagner and the parents of Andy S.  After the meeting, Ms. Mull observed that Wagner was upset, tearful and on the verge of being emotionally out of control.  She then sent Wagner home that afternoon and coordinated with the District’s Special Services Director at the time about Wagner’s anxiety. (Tr. 688-89).
16.  On or about January 24, 2002, a takedown incident occurred involving Brandon V., where Wagner held his head to the floor to prevent him from banging his head.  Later that day, red marks, appearing to be fingerprints, were discovered on his face as he was leaving school.  No one knew the source of these temporary marks, but Ms. Wisner speculated that Wagner must have grabbed Brandon V.’s face.  These events were reported to Ms. Noel that day by Ms. Wisner.  Ms. Wisner demanded to immediately speak to Ms. Mull,  who responded by telling Ms. Wisner that her concerns would be promptly addressed.  (Petitioner’s Exhibit 3).  Ms. Wisner also demanded that Wagner be removed from the school by Friday, January 25, 2002 (Tr. 678).  The next day, Ms. Mull placed Wagner on a one-week medical leave.  When considering the additional time for the winter break, the leave covered the period of January 25 – February 11, 2002.  (Petitioner’s Exhibit 12).  

17.   
Ms. Mull’s letter to Wagner placing her on leave started:

“It has been brought to my attention that you have become increasingly stressed dealing with the day-to-day interactions with the students in your special education classroom.  You have been observed inappropriately disciplining students and taking students down in an aggressive manner.”

(Petitioner’s Exhibit 12).
Ms. Mull was very concerned about Wagner’s fragile emotional state.  Wagner was a valued teacher, and Ms. Mull wanted her to seek some medical care for her anxiety and to get some rest. (Tr. 673).  In the leave letter, she required that Wagner bring a physician’s note about her condition upon her return to work.  Ms. Wagner did visit her physician and presented the note to Ms. Mull upon her return.  The note reflected that she had experienced “acute stress” and sleeping pills had been prescribed for her. (Petitioner’s Exhibit 36, Tr. 28-29).   Before going on leave, Wagner asked Ms. Mull who had made the accusations about her, but Ms. Mull refused tell her at that time. (Tr. 69-70).
18.  
After her return to teaching on February 12, 2002, and though the time she was suspended on Monday, March 9, 2002, there were no complaints about her mental or emotional state nor were there any reports of problems with her being verbally or physically aggressive or abusive with her students.  All of the incidents made the basis of her proposed termination preceded her medical leave. 
19.  On February 14, 2002, which was two days after Wagner’s return to the classroom, Wagner was nominated by Heidi Lord, one of her peers, as teacher of the year at North Ridge. (Petitioner’s Exhibit 3).    Perhaps this was too much for Ms. Wisner to take, for on Friday, February 15, 2002, a report of these incidents was made by someone to CPS.  Child Protective Services rarely identifies the complainant.  While it may have been a parent who initiated the call, a review of the intake report and call narrative sections of the CPS report suggests otherwise.  The report mentions problems with four of the six students in the class and provides specific details about the problems concerning Jennifer J. and Brandon V.  It was also reported to CPS that Wagner was not doing anything with the children at all and appeared to be angry about being put on medical leave.  The intake report then mentions that Wagner believes Ms. Yaws reported her to Ms. Noel and Ms. Mull.  This information came from someone quite familiar with the circumstances, particularly the alleged striking of Brandon V., and that person most probably was Ms. Wisner.  (Petitioner’s Exhibit 1).
 
20.
On February 21, 2002, Ms. Mull called a meeting of she, Wagner, Ms. Noel and the three E.A.s in Ms. Noel’s office.  This was done to address the tension that continued to escalate between Wagner and the E.A.s and was to clear the air, so to speak. (Petitioner’s Exhibit 3).  It was the first time that Wagner learned that Ms. Wisner was the source of the allegations to Ms. Mull.  As Ms. Wisner recounted the incidents, she repeatedly urged Ms. Yaws to corroborate her version of the events, which Ms. Yaws refused to do.  Ms. Yaws pointedly replied that she did not see the incidents of hitting or abuse Ms. Wisner was saying had occurred and that Ms. Wisner contends Ms. Yaws supposedly saw as well. (Tr. 71, 668).  Ms. Thomas, the other E.A., also became very upset as well when Ms. Wisner pressed her for support about incidents of supposed abuse.  Ms. Thomas said she had never observed abuse of the nature alleged by Ms. Wisner.  (Tr. 671).

21. This meeting was also the first time that Wagner learned that Ms. Wisner was accusing her of striking Andy S. in the back with her fist three to five times.  (Tr. 76).  In the meeting, Ms. Wisner accused Wagner of numerous spankings of students, but when called to provide specific instances of the spankings, all that Ms. Wisner said was that Wagner spanked Jennifer J. on January 2, 2002 during the course of their alleged struggle during the “blanket” incident (Tr. 78).

22. Ms. Wisner became so upset with the failure of Ms. Yaws and Ms. Thomas to back her up on these allegations, that she threatened to quit several times during the February 21, 2002 meeting.  (Tr. 650).

23. The meeting apparently ended on a more or less positive note.  After all the allegations and concerns had been discussed, Ms. Mull advised each of the participants how valuable they were to the school and everyone supposedly left the meeting amicably.  (Petitioner’s Exhibit 3).  A few minutes after the meeting, Ms. Wisner and Wagner returned to visit with Ms. Mull and Ms. Noel.  Ms. Wisner admitted that the incidents had already been reported to CPS, but she denied initiating the call.  This was the District’s first knowledge of CPS involvement.  Both Wagner and Ms. Mull told Ms. Wisner that if she felt that the children had been abused, then contacting CPS was the appropriate thing to do.  Wagner comforted Ms. Wisner and told her not to worry about it (Tr. 677).

24. On February 22, 2002, CPS officially notified the District that they were commencing an investigation and the CPS interviews began three days later.  William Marks was the primary investigator.  The final report was completed on May 24, 2002.  (Petitioner’s Exhibit 1).

25. On Monday, February 25, 2002, the District put Rick Kempe in charge of a parallel investigation into the incidents.  Mr. Kempe was the Administrator of Birdville Independent School District Concerns.  He performed interviews and was provided written statements by a number of people on March 1 and 4, 2002.  His final report was dated March 6, 2002.

26. On Friday, March 1, 2002, Wagner was removed as a teacher of her special education class.  For the balance of that day, she assisted students with the TAAS test. (Petitioner’s Exhibit 3).  On Monday, March 4, 2002, which was his first official day as superintendent, Stephen Waddell suspended Wagner with pay pending an investigation of the incidents.  (Petitioner’s Exhibit 13; Tr. 611).
27. Mr. Marks has been with CPS for five years and has conducted over 1,000 investigations.  However, only three of them have involved school district investigations; the remainder were family instances involving abuse and neglect of children. (Tr. 200-208).  He interviewed a number of witnesses and took affidavits from a few of those witnesses.  He also observed the students and interviewed their parents.  On April 8, 2002, he released a preliminary report to Superintendent Waddell.  (Petitioner’s Exhibit 1).  As to Jennifer J. and the “blanket” incident, he found that there was “reason to believe”
 that Wagner had engaged in neglectful supervision.
  As to the allegations regarding “physical abuse”
 of Jennifer J., Andy S., Ryan B., Alex V. and Brandon V., Mr. Marks made a finding that he was “unable to determine” if such had occurred.  In his letter to Superintendent Waddell, he also rebuked school supervisory personnel for failing to timely report suspected instances of abuse or neglect within 48 hours
 and for not adequately cooperating in the investigation.  (Petitioner’s Exhibit 1).
28. As to Wagner, she was interviewed by Mr. Marks for about 45 minutes and cooperated fully, admitting the incident with the blanket. She explained to him that she used the blanket, “instead of a bag,” out of a concern about Jennifer J. hyperventilating.  (Tr. 80, 229-30).  She told Mr. Marks of the CPS and Mr. Kempe of the District that Jennifer J. was a severe drooler and her individual education plan (“IEP”) included a goal for Jennifer J. to breathe more through her nose than her mouth, suggesting that this technique was a part of Wagner’s authorized efforts for the student.  (Tr. 229-30, 348, 561).  However, Jennifer J.’s IEP included no such goal, nor had her parents consented to it.  (Tr. 26, 232).  All that ever was found relating to her breathing was a note in her file that she was to have her nose blown throughout the day.  (Tr. 232-33).

29. Mr. Marks sent a letter to Wagner dated April 9, 2002, that advised her of his findings, as well as providing her information about an appeal process.  (Petitioner’s Exhibit 1).  At the same time, a letter was generated to all of the parents of the students by Mr. Marks that erroneously indicated that the investigation had determined that there was both neglect and abuse of each of the students by Wagner.  This letter caused an uproar among the parents, especially since they had already filed grievances against the District demanding that Wagner, Ms. Noel and Ms. Mull be terminated.  When Mr. Marks discovered this embarrassing error (which he blames on his careless review of a computer-generated form letter), he was forced to call all the parents and write them letters dated April 17, 2002, that corrected his findings.  He belatedly told them that CPS was unable to determine if any abuse occurred to their children.  (Petitioners’ Exhibit 1; Tr. 247-51).

30. Ms. Marie Morris, Associate Superintendent for Instruction in the District at the time, conducted the third District investigation of this matter, when she held the Level II grievance proceedings from April 16-23, 2002.  In brief, she said she made findings that the Jennifer J. “blanket” incident occurred (but made no finding that she was harmed); that she was unable to determine if Andy S. was hit during the takedown; that Ms. Yaws heard Wagner say after the Andy S. incident, that she “whooped him” (although it is not clear if Wagner was even specific as to Andy S.); that there was no complaint about Alex M.; that Ryan B. had been spanked; and that, as a result, highly inappropriate discipline has been used by Wagner in the classroom (Tr. 583-600).  Ms. Morris sent out her final report on May 3, 2002.  (Tr. 607).
31. On the same day that Ms. Morris finished her hearing – April 23, 2002 – Ms. Yaws and Ms. Wisner resigned as E.A.s (Tr. 127).  Ms. Wisner claims that she was being “harassed” by Ms. Mull and “written up” for a variety of minor things; and she said she seemed to constantly be in Ms. Mull’s office going over the Wagner situation.  (Tr. 131-32).  After her resignation as an E.A., Ms. Wisner continued to be compensated by Jennifer J.’s parents to take her to and from school, as she had done before her resignation.  (Tr. 106). 

32. Ms. Wagner appealed the findings of CPS in a proceeding known as an Administrative Review of Investigative Findings.  Ms. Regina Sullivan was the CPS official who conducted the appeal.  The review consisted of Ms. Sullivan talking with Wagner and reviewing the file and report generated by Mr. Marks; she conducted no independent investigation.  (Tr. 273, 289-90).  The administrative review was conducted on May 29, 2002.   (Petitioner’s Exhibit 2).  Most of the review focused on the Jennifer J. blanket incident.  Ms. Sullivan states that Wagner advised her that Jennifer J.’s breathing through her nose was not one of her goals, but her blowing her nose was and Jennifer J.’s parents frequently told her that they wished she would breathe through her nose.  (Petitioner’s Exhibit 2, p. 7).

33. By letter dated July 2, 2002, Wagner was advised that CPS made no changes to the findings as to the other students, but changed the physical abuse findings on Jennifer J. to “reason to believe.”  Ms. Sullivan made the change because she believed that placing the blanket over the mouth of a predominantly mouth-breathing child was a dangerous practice and could place the child at risk of physical harm, which she felt was consistent with the definition of abuse in the Texas Family Code.  This belief is especially valid when Jennifer J. had the cognitive ability of a 12-18 month old child, and Ms. Sullivan had great concern over whether Jennifer J. could have even understood Wagner’s undisputed instructions to her to “breathe through her nose” at the time of the incident. (Tr. 278) (See also Petitioner’s Exhibit 27; Tr 50, 97).
34. Mr. Kempe was prophetic when he recommended in the District’s March 6, 2002 report that allegations were “made difficult” for various reasons, including previous statements about the November 21, 2001 Andy S. incident that omitted material facts that bore upon the witnesses’ credibility; different accounts by the E.A.s given to Ms. Mull about the Andy S. incident; the dilatory reporting of the November 21, 2001 – January 2, 2002 incidents by the E.A.s.  Ms. Mull, Assistant Superintendent Morris of the District, Mr. Marks and Ms. Sullivan from CPS struggled just as much trying to reconcile the conflicting testimony.  On the least contested of the incidents – Jennifer J’s “blanket” episode – there were even different viewpoints on whether the application of the blanket was totally inappropriate.  (Compare Tr. 48-50 [Wagner]; 562 [Kempe]; 600 [Morris] with 244 [Marks]; 287 [Sullivan]; 350-51 [Rudebusch]).

35. The credibility of the various witnesses thus became especially important in this hearing in the process of trying to reconcile the differing versions of the incidents.  After hearing the testimony and viewing the demeanor of the witnesses at the hearing, I find Ms. Wisner devoid of any credibility, especially in light of her numerous instances of conflicting testimony, near vengeful approach, and philosophical and personal differences with Wagner.  As far as Ms. Yaws is concerned, I find her credibility as a witness in this matter to be moderately better than that of Ms. Wisner, but still troublesome.

Failure to Notify CPS

36. Ms. Wisner and Ms. Yaws were under an obligation to notify the CPS within 48 hours if they had reason to believe that any physical abuse or neglect of the students by Wagner had occurred.  It is undisputed that if hitting or any other type of abuse to which they now claim they were witnesses had occurred, they never timely reported it to CPS within 48 hours.  They claim that they made no reports of hitting students on the Jennifer J. incident, because they were unaware of their duty to do so, as they had received no training about such from the District.  (Tr. 112, 149, 177-78).  I find to the contrary.  First of all, they apparently told the CPS investigator that they thought the District would handle it.  (Tr. 259-60).  Secondly, Ms. Yaws has been with the District for six years, Ms. Wisner for two.  The training sessions for teachers and E.A.s on this subject are typically conducted at the first faulty meeting each year and a handout concerning such is provided.  (Tr. 574-77, 666).  If Ms. Wisner had worked in a licensed day care center for 15 years, she knew or should have known about the requirement as well.  Ms. Wisner and Ms. Yaws also imply that, since they were a family, they were trying to protect Wagner.  In light of the relationship in 23001-02 of Wagner and Ms. Wisner, this argument hardly rings true.  Moreover, both E.A.s, either were or should have been aware that the law in this instance provides no such latitude and has certainly not prevented reporting in other similar situations in other districts.

Takedowns

37. I find that the takedowns utilized in the instances made a part of this record were proven to be neither too aggressive nor inappropriate under the circumstances.  In addition to sparse evidence of any inappropriate aggressive takedowns, there seems to be a general lack of knowledge in the District as to the CPI–accepted restraint techniques and when and under what circumstances of a student posture they may be used.  In this case, the students were always prone on the floor at the time of the restraints.

38. The current and past Directors of Special Services for the District both disputed the CPI techniques demonstrated by Ms. Wagner, saying that there are only two CPI-accepted holds:  (1) a basket hold and (2) a forward-leaning, two-person type of hold.  (Tr. 342, 361, 383-85, 416-19).  They say that a CPI restraint is used to help a child to physically regain his composure (Tr. 418) and is to be done only when alternative distraction methods are tried and there is imminent danger that the student would injure himself or that there would be significant property damage.  (Tr. 415).  More importantly they say that the restraints are to be utilized while the student is in the standing position, and a student must never be “taken to the floor,” for fear of injury to that student.  (Tr. 337-38, 384-85, 417-19).  A clear understanding of the CPI restraint by everyone in the District of the guidelines is important, as the District contends that Wagner violated District policy by improperly applying the CPI restraints in the takedowns of her students.  Specifically, the District claims (1) that she used too much force in the takedowns; (2) that she violated a cardinal rule of CPI restraints by taking the children to the floor; and (3) that she was using the takedowns as a disciplinary measure, as opposed to a protective measure.  

39. I am not sure that everyone in the District has a clear understanding of exactly what constitutes an appropriate takedown or, worse yet, how different and rapidly changing circumstances could alter how the restraints were to be applied — especially if a student has an episode while in a sitting or prone position on the floor.  Ms. Rudebusch, the former Special Services Director, admitted that she was a speech pathologist and had never taught in a classroom.  (Tr. 363).  Moreover, she admitted that she never applied the CPI restraint techniques in her 23 years in various educational systems.  (Tr. 335, 385).  Her successor, Dr. Betty Grubbs, acknowledged that she had not taught elementary students in more than 16 years and had no recent experience with CPI restraints.  (Tr. 447).  While they may be familiar with the literature about the restraints, their experience with the practical application of CPI restraints is minimal, if at all.
40. In this case, Jennifer J., Andy S. Brandon V. and Alex M. were all on the floor when they experienced their episodes.  This situation severely tests the application of the District’s position that the restraints should only be done in a standing position and that a student is never to be taken to the floor.  A student in a sitting position, having an episode in which he or she presents imminent harm to himself or others, may even sustain more harm in the process of being taken to a standing position in order to comply with the literal interpretation of the District.  Other methods can be used that fall outside of the two standing CPI protocols that cause no harm to the students and protect them from harming themselves and others.  A teacher, after bringing the student under control, should then try to transition to the two CPI approved restraints, if necessary, as soon as practicable.  (Tr. 361-63, 448-54, 458-67).  In fact, the District’s coordinator for its autism program acknowledged to the CPS investigator on February 25, 2002, that there are different angles and techniques taught on the CPI restraints, including sitting situations.  (Petitioner’s Exhibit 1, log of contact narratives, p.5).  Moreover, Ms. Noel, the school counselor, recounted several instances of doing sitting restraints with Brandon V.  (Tr. 652).  Accordingly, based on the evidence presented, I find that Wagner did not take any of her students to the floor in violation of the two CPI approved restraint techniques, as her students were already on the floor.  I further find that she used reasonable, alternative restraint techniques (some of which incorporated CPI approved techniques in the takedowns in this case) and that all incidents had resolved, without harm to her students, before she had to transition the students from a prone position to a standing position.  
41. Jennifer J.’s incident was technically not a takedown.  However, I find that Wagner was applying the blanket to Jennifer J.’s mouth in an improper manner to modify her behavior.  Out of frustration, Wagner did it as a form of discipline.  This will be further discussed in a subsequent section of this Recommendation.
42. In Brandon V.’s situation, Ms. Thomas states that his “takedown” (even though he was already on the floor) was not excessive, just a “little more aggressive than usual.”  (Tr. 643).  This might not be unexpected on an occasion, when a strong, physically active autistic child is flailing about and has to be brought under control.  Each situation is different and different amounts of physical force have to be applied to bring the student under control.  The controlling factor in these circumstances is that it be carried out safely and properly.  In this case, there was no indication of an injury from this part of the restraint procedure.  The bruise to his head will be discussed in a subsequent section of this Recommendation.  As far as a claim that Wagner placed her knee in Brandon V.’s back during the process, for the reason examined in Section 6C, footnote 5, page 7 of this Recommendation, I find that she did not place her knee in Brandon V.’s back as part of that restraint.
43. Brandon V. was a known head banger.  During the course of his restraint, he raised his head, which posed a serious dilemma for Wagner.  If she did not restrain his head, he could possibly cause serious harm to himself.  Thus, she turned his head to the side and placed it to the ground for approximately one minute.  Through much of this time, Brandon V. apparently continued to struggle.  Some sort of bruise resulted, certainly enough of one for his parents to notice.  However, no evidence was presented at the hearing to indicate the location of the bruise on his face, its size, its color or other markings to suggest the nature of the trauma, or its duration.  Moreover, no evidence was presented at the hearing to suggest that the bruise was a result of Wagner using improper techniques or excessive force to hold his head, such as Wagner possibly acting out of anger and slamming his head down to the floor.  Ms. Thomas apparently told Mr. Kempe during his investigation that when Brandon V.’s head hit the floor, it made a “thud” sound.  (Tr. 236).  Yet, she offered no testimony to that effect at the hearing.  Accordingly, I find that Wagner did not use improper restraint techniques or excessive force while holding Brandon V.’s head to the ground.  Absent evidence to suggest to the contrary, a small bruise might well be expected to result from the restraint, more a result of the student’s struggling, than excessive resistive restraint force by Wagner.
44. The other alleged incident of a “knee-in-the-back” that might constitute an improper takedown and handling of a student, if such occurred, involved Alex M. (Section 6D, page 8 of Recommendation).  The only source of information for Wagner’s knee being placed in Alex M.’s back on some unspecified date came from Ms. Wisner.  Ms. Yaws was assisting with the takedown and thought it was acceptable.  Ms. Wisner advised Ms. Yaws at a much later date that she saw Wagner apply her knee to Alex M.’s back in the process. Even so, Ms. Wisner did not testify at the hearing about it.  Moreover, Ms. Yaws, as a participant in the takedown, testified that she never saw Wagner utilize her knee in Alex M.’s back.  (Tr. 164-165, 182-83).  Even though Wagner’s back was to Ms. Yaws at the time, they were virtually together in the restraint and she was in the best position to ascertain if such occurred.  Accordingly, I find that Wagner did not place her knee in Alex M.’s back as part of that restraint.
Spanking/Hitting Students


45.
Spanking or paddling is a form of discipline, that is to be governed by the District’s corporal punishment policy.  Specifically, Policy FO (Local) states that corporal punishment shall be administered only by the principal or assistant principal and in the presence of another District professional employee.  (Tr. 353).  The only evidence of Wagner spanking her students comes from Ms. Wisner and Ms. Yaws, witnesses whose credibility is less than stellar.  Ms. Yaws claims that there were no incidents of Wagner spanking her students until she began to be emotionally stressed in November 2001.  (Tr. 168).  She states that Wagner spanked three or four children before her medical leave in January 2002.  The total of the alleged spankings was a total of five or more instances. 

46.   Ms. Wisner, on the other hand, claims that all of the students were spanked except Alex V.   (Tr. 93-94).  Ms. Wisner also claims that Wagner vigorously spanked or struck Jennifer J. on her right leg several times after Wagner released the blanket.  (Tr. 98-99, 138-39).  Moreover, she claims that Wagner also struck Andy S. in the back up to three times with her fist during his takedown on November 28, 2001.  (Tr. 95, 124). 

47. Ms. Wagner denies such, and claims she has never struck any of her students out of anger.  (Tr. 45, 76-78).  She contends that on occasion she used physical prompts, such as patting the children on the hands or buttocks, to move them down the hall or to get them to release some object.  She believes that special education students most times do not process verbal prompts as well as physical prompts.  (Tr. 77).

48. Spanking is considered to be the “hitting” of a student.  (Tr. 366).  Hitting a student, or even spanking outside the District guidelines, is inappropriate.  (Tr. 435).  Patting, as a prompt, is not considered to be a hitting or disciplining of a student.  (Tr. 468).  The District’s present and former Director of Special Services are of the opinion that it is inappropriate to discipline a special education student as a behavior management technique, even within the District’s guidelines on corporal punishment, because autistic children process the sensory input in a fashion different than other students.  The actually develop a learned dependence on that level of sensory input from the spanking, rather than an adjustment of behavior for the future.  Accordingly, the spanking would not serve its intended purpose.  (Tr. 352, 429). 

49.  
They also question whether “patting” is an effective behavior-management technique, such as when you do it to try to get a student to release an object.  They believe firmer or more prolonged pressure, sends a more correct signal.  (Tr. 344-46, 421).  On the other hand, others in the District have used patting and consider it to be acceptable, including Mr. Kempe, who conducted the District’s investigation.  He has had experience with a number of special education students and teachers having to use “patting” or other physical techniques to move these students around or redirect their attention.  (Tr. 295-96, 564-65).  

50.   Ms. Wagner says that only time she physically “struck” her students was when she patted them to redirect their attention or activity.  While there may be a legitimate difference of opinion on the efficacy of such an approach, that is not what this matter is really about.  If someone saw her patting a student as we have defined it, and mistook it for a spanking, then it is not an improper spanking or hitting of a child that would support a recommendation for a termination.

51.   Ms. Yaws says she knows the difference between a “pat,” used as a prompt, and a spanking or a hitting; the latter one motivated by anger or discipline.  While she claims that three or four students were “spanked,” no further details were provided by her for the hearing examiner to evaluate whether it was a “patting” or “hitting” or “spanking;” her testimony was no more than a conclusory statement.  (Tr. 166-68, 173).  The same thing applies for Ms Wisner saying that all but one child had been spanked.  (Tr. 93-4).  For instance, what had the child been doing?  What did Wagner’s emotional state appear to be at the time?  Exactly where and how did Wagner strike the student?  Failure to provide this type of detail in this type of case is done at the District’s peril.  Even so, the District’s own investigator, after receiving reports of students being “popped on the butt,” was not persuaded either by these claims of “spanking.”  (Tr. 552, 564-65).  (See also Tr. 505, 516-18, for evidence that spankings may not have occurred). 

52.   The only specific allegations of  “hitting” or “spanking” that would amount to an inappropriate action or physical abuse under the Texas Family Code involved Jennifer J. and Andy S., Ms. Wisner is the sole sponsor of the evidence accusing Wagner of such misconduct.

53.   In the restraint of Any S. on November 28, 2001, Ms. Wisner claims that Wagner struck Andy S. in the back with her closed fist up to three times.  (Tr. 95, 124).  At the time of the event in question, Andy S. was on his back.  Wagner had scooted up and placed the student’s head between her knees to hold it still.  She was facing his feet and holding his arms crossed across his chest.  Ms. Yaws was holding his ankles.  (Tr. 72-74, 228).
54.   First of all, with Andy S. being on his back and Wagner using her hands to hold his arms crossed across his chest, it would not be possible for her to strike him in the back in the manner Ms. Wisner suggests.  Secondly, Ms. Yaws, who was holding Andy S.’s ankles, never saw Wagner strike him.  (Tr. 160).  She also never reported any noises from either Andy S. or Wagner suggestive of numerous physical strikes of Andy S.’s body by Wagner.  Thirdly, by the time of the February 21, 2002 meeting with Ms. Mull, Ms. Wisner had increased the number of times Wagner struck Andy S. from three to five times.  (Tr. 76).  She told Mr. Kempe a week or so later that the number was four to five times.  (Tr. 554-55, 557).  Mr. Kempe examined written affidavits about the incident prepared by Ms. Wisner and Ms. Yaws immediately after the event. Importantly, there was no mention of Andy S. being struck by Wagner.  (Tr. 554).  Yet, several months later, she told Mr. Kempe that she observed Wagner strike Andy S. in the back with the palm of her hand, as opposed to a closed fist.  (Petitioner’s Exhibit 3).  

55.   Finally, on the day that Wagner was removed from her classroom (March 1, 2002), Ms. Stephanie Freeman, an occupational therapist who occasionally assisted Wagner, learned of the events.  She was shocked by Wagner’s suspension. (Tr. 293-94, 309-311).
   She encountered Ms. Wisner later that day and asked her about Wagner’s suspension. When confronted directly with the question about the allegations of Wagner hitting her students, Ms. Wisner denied ever having seen Wagner strike any of her students.  (Tr. 309, 314-15).  As a result, I find that Wagner did not strike Andy S. on November 28, 2001, as alleged.

56.  The Jennifer J. “blanket” incident occurred on January 2, 2002.  No other adult was there to observe it except for Ms. Wagner and Ms. Wisner.  (Tr. 51-52, 133).  Ms. Wisner contends that Wagner and Jennifer J. became involved in a violent struggle, as Jennifer J. was trying to get to her feet after Wagner removed the blanket.  In the process, Ms. Wisner says that Jennifer J. hit Wagner and Wagner, in return, was very angry and spanked Jennifer J. several times on her right leg.  (Tr. 97-99, 138-39).  Ms. Freeman’s testimony aside for the moment that Ms. Wisner admitted on or about March 1, 2002 that she had never seen Wagner hit her students, other testimony also strongly suggests that Wagner did not hit or spank Jennifer J.  First of all, when Mr. Kempe of the District interviewed Ms. Wisner on either March 1, 2002 (the same day of her conversation with Ms. Freeman) or March 4, 2002, she never told him about the supposed struggle or fight between Jennifer and Wagner.  She also did not tell the CPS investigator about the struggle, nor did she consider it important enough to mention in a sworn affidavit to CPS dated February 28, 2002.  (Petitioner’s Exhibit 1; Tr. 229, 238-39, 356).
  She obviously did not think it was important enough of an event to bring to the fight to the attention of Ms. Noel when Ms. Wisner made the initial call to her on the evening of January 20, 2002 (Tr. 649) or when Ms. Mull interviewed her on January 22, 2002 or when she later held a meeting of all persons concerned on February 21, 2002.  Accordingly, I find that Wagner did not spank or hit Jennifer on January 2, 2002.

Jennifer J. Blanket Incident

57.   There is no dispute that Wagner briefly placed a light blanket over the mouth of Jennifer J. on January 2, 2002.  What is disputed is why she did it and the impact of doing so.

58.   Ms. Wagner contends that Jennifer J. had been vigorously crying and sobbing for an hour, and she was afraid that she was hyperventilating.  She was also drooling heavily.  In a split-second decision, she decided to use the blanket to help Jennifer J. resume normal breathing by taking deep breaths.  (Petitioner’s Exhibit 27; Tr. 49, 64-65, 238-39).  It was a rash, imprudent and unsound split-second decision.  Jennifer J. was a heavy mouth-breather.  Even loosely placing the blanket over her mouth is dangerous.  While she told Jennifer J. to breathe through her nose, I find it highly unlikely that a 6 year old student with the cognitive ability of a 12-18 month old child would understand how to respond, particularly when she was being held on the ground and was in a very agitated state.  Moreover, the blanket method had apparently never been used on her before.  If she was congested and couldn’t take in enough air through her nose, she might panic and the situation would be exacerbated.  There was a possibility that Jennifer J., out of a reflexive action, might temporarily cease to breathe in her usual fashion.  (Tr. 350-51).

59.   Placing the blanket over the mouth of Jennifer J. in this circumstance constituted an inappropriate handling of a student.  (Tr. 475-79).
60.   Placing the blanket over the mouth of Jennifer J. in this circumstance constituted neglectful supervision of a student.  (Tr. 251, 622).
61.  Placing the blanket over the mouth of Jennifer J. in this circumstance constituted “neglect” of a child, as defined in § 261.001(4)(B) of the Texas Family Code, in that it placed Jennifer J. in a situation beyond her level of maturity, physical condition, or mental ability and that resulted in a substantial risk of immediate harm to her.

62.  Ms. Wagner’s act of placing the blanket over the mouth of Jennifer J. in this circumstance, and as noted herein in paragraphs 57-61, constituted a violation of the District’s DH (E), Principle IV., number 4, in that Wagner failed to make a reasonable effort to protect Jennifer J. from conditions detrimental to her physical health and safety.

63.  Ms. Wagner’s act of placing the blanket over the mouth of Jennifer J. in this circumstance, and as noted herein in paragraphs 57-61, fails to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state.  (Tr. 475-79).

64.  The act of placing the blanket over the mouth of Jennifer J. in this circumstance, and as noted herein in paragraphs 57-61, is in violation of the Districts DFCA (L) and constitutes good cause for the termination of her continuing contract. 

65.  Ms. Wagner’s act of placing the blanket over the mouth of Jennifer J. in this circumstance was not intended by Wagner to be a part of an effort under the IEP or ARD to help Jennifer J.’s breathing.  As previously noted in paragraphs 32-33 and footnote 17 of this Recommendation, I find that Wagner misrepresented the situation about the connection between the use of the blanket and the IEP and this misrepresentation severely undercuts her credibility on a resolution of the blanket issue.  As a result, I find that she placed the blanket over Jennifer J.’s mouth as an act of discipline to try to get her to stop crying; it was done to stifle the noise of a student that had become irritating.  It was a rash, momentary lack of judgment by a frazzled teacher, driven by the fact that Wagner was under significant emotional strain at the time and was worsened when Ms. Wisner selfishly abandoned attempts to deal with Jennifer J. to eat lunch.  As a result, it was inappropriate discipline of a student under the circumstances.

66. Thus, the act of Wagner placing the blanket over the mouth of Jennifer J. in this circumstance, and as set forth in paragraph 65, constitutes a violation of the District’s DH (E), Principle IV., number 1, in that Wagner failed to deal considerately and justly with Jennifer J. according to law and school board policy.

67. Ms. Wagner’s act of placing the blanket over the mouth of Jennifer J., in this circumstance, and as noted herein in paragraphs 65-66, fails to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state.  (Tr. 475-79).  

68. The act of Wagner placing the blanket over the mouth of Jennifer J., in this circumstance, and as set forth in paragraphs 65-67 herein, is in violation of the District’s DFCA(L) and constitutes good cause for the termination of her continuing contract.

69. Even though Ms. Wagner placed the blanket over Jennifer J.’s mouth, she did not sustain a mental or emotional injury that resulted in an observable and material impairment in the her growth, development or psychological functioning.  The blanket was loosely placed over her mouth for a maximum of 10 seconds.  After the use of the blanket, the child quickly calmed down and returned to her normal school activities.  (Tr. 65-66).  There has been no evidence offered by the District to indicate any immediate or long-term mental or emotional effects from this brief incident.  Therefore, I find that the placement of the blanket over Jennifer J.’s mouth does not constitute “abuse,” as defined by § 261.001(1)(B) of the Texas Family Code.

70.   Nor did Jennifer sustain any physical injury as a result of the incident.  Likewise, the District offered no evidence of any immediate or long-term physical injuries that resulted in any substantial harm to Jennifer J. nor is the hearing examiner aware of any such injury from a review of the entire record.  

71. The more difficult inquiry is whether the act of Wagner briefly placing the blanket over Jennifer J.’s mouth amounted to a “genuine threat of substantial harm from physical injury to a child.”  I find that it did not.  While the act was certainly not prudent, it did not pose a genuine threat of substantial harm.  The light blanket was loosely placed across her mouth.  Her nose was not impaired. Ms. Wagner then told the child to breathe through her nose.  Jennifer J. continued to take deep breaths through her mouth as she was crying.  Ms. Wagner was closely monitoring the condition of the child during the 10 second period of use.  When she saw that the technique was not working, she promptly removed it.  Unstated in the record is whether it was stopped by Wagner because Jennifer J. continued to cry or whether it was because she noticed Jennifer J. was having difficulty in breathing through or, even, whether Wagner suddenly realized that the use of the blanket was a stupid thing to do.  In any event, this particular blanket incident is a far cry from either tightly applying the blanket around Jennifer J.’s mouth in the form of a gag or, worse yet, of trying to intentionally suffocate her.  See generally Walker v. Pollock, 981 S.W.2nd 226 (Tex.App.– Houston [1st Dist.} 1998, no writ) (past and potential hitting the child in the head causing brain trauma); Alvarez v. Anesthesiology Associates, 967 SW2nd 871 (Tex.App.-Corpus Christi 1998, no writ) (attempt to suffocate a child with breathing disorders).  Therefore, I find that the placement of the blanket over Jennifer J.’s mouth does not constitute “abuse,” as defined by § 261.001(1)(C) of the Texas Family Code.

Discussion

72.   Prior to the blanket incident, Ms. Wagner had an excellent performance record as a teacher for the District.  The period in her life between November 2000 and January 25, 2002, however, was not a pleasant one.  She was experiencing major stress in both her personal and professional lives.  At the height of her stress period, she momentarily supervised Jennifer J. in a neglectful manner, when she placed the blanket over her mouth.  Three weeks later, she was placed on medical leave.  From the time she returned on February 12, 2002 to the time that she was removed from her classroom on March 1, 2002, there were no other incidents or complaints about substandard or doubtful care of her students.

73.   Of all the alleged incidents, only the 10-second blanket incident was adequately established by the District.  Is the nature of this one incident sufficient to warrant termination?  Is remediation a viable alternative?  Are there even other alternatives?  This is one of the most difficult parts of this matter.

74. Until the several month period of time when stress impaired her judgment, Wagner was an exemplary teacher for special education students.  (Tr. 667).  She ultimately received medical treatment for her stress. Her principal--the closest District supervisor to the situation-- believes that Wagner would not present a risk of harm to her special education students and should be allowed to return to teach her special education class.  (Tr. 667).  Dr. Harry Baker is a licensed psychologist who has worked extensively with CPS in the past overseeing all types of abuse cases of children to ascertain if there were potential risks of harm to certain children by adults.  He examined Wagner on September 29, 2002 and administered three definitive tests to generate data to ascertain the fitness of Wagner to remain as teacher of disabled children:  The Minnesota Multiphasic Personality Inventory (MMPI – revised edition); Millon Clinical Multiaxial Inventory (MCMI – 3rd revision [normal personality functioning]; and the 16 Factor Questionnaire, 5th edition.  (Tr. 294-407).  From his exam and testing, he is of the professional opinion that Wagner will not pose a risk of harm to her special education students. (Tr. 408).  

75. On the other hand, many in the District are either unsure about remediation or strongly believe that the safety of the students is paramount and the risks of Wagner returning to the special education classroom are simply too great to allow her back in special education.  (Tr. 385-392 [Rudebusch]; 440-41 [Grubbs]; 298 [Morris]; 622 [Waddell]).  However, none ever responded to Dr. Baker’s opinions in expressing their opinions as to termination was appropriate.  But, Ms. Rudebusch specifically commented that if the only incident to be proven in the case was the blanket, she would still be opposed to remediation.  (Tr. 387).

76.  There is no right to remediation.  Whether remedial training or an opportunity to improve one’s performance is required is something to be determined on a case-by-case basis.  If a teacher’s actions were sufficiently severe, no remediation is required or warranted.  See generally Caussey v. Fort Worth Independent School District., Docket No. 303-R2-694 (1997); Pepperday v. Clear Creek Independent School District, Docket No. 484-R1-895 (1997).  

77.   In this case, placing the blanket over Jennifer J.’s face was without a doubt a major error.  Ensuring the safety of all students is paramount, but extra care should always be exercised in the case of special education students to ensure their safety. The reasons are obvious.  Because of their disabilities, they do not generally have the physical or cognitive abilities of the other students to protect themselves.  Ms. Wagner wants another opportunity.  In reaching a decision on whether remediation is appropriate in this matter, the Birdville Independent School District Board of Trustees must be concerned with how she may react in the future with special education students.  While Dr. Baker and Ms. Mull have full confidence in Wagner in this regard, I am concerned about Wagner apparently telling Ms. Mull and the other E.A.s in the February 21, 2002 meeting that she would not have a problem using the blanket technique again to help Jennifer J.’s breathing through her nose--even if Jennifer J.’s mother was present when it was being done.  (Tr. 170).  If that is indicative of her attitude, the remediation would probably not be productive and the potential of risk of harm to the special students would be too great to warrant it.

78. The use of the blanket in Jennifer J.’s case, standing along, certainly justifies the termination of Wagner’s continuing contract.  On the other hand, the use of the blanket came in a moment of bad judgment; it was not an act brought about by bad character or motives.  The incident is not severe enough to automatically preclude consideration of remediation, but placing her back into that position would not seem to be prudent.  As an alternative, if the District desired to preserve a valuable, competent, experienced teacher for the District, the Board could consider assigning her to a position outside of a special education classroom.  If so, those considerations that speak against remediation in the special education classroom situation would then not necessarily apply.    
Conclusions of Law 


After due consideration of the evidence and the matters stipulated to and officially noticed in the Relevant Testimony, Findings of Facts, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law:


1.
Pursuant to § 21.251 et. seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.

2. The Birdville Independent School District failed to prove by a preponderance of the evidence the following general acts, conduct and behavior of Wagner:

A. That Wagner struck Andy S. in the back during his take down;

B. That Wagner placed her knee in the backs of Brandon V. and Alex M., or that she hurt them in the process;

C. That Wagner spanked Jennifer J. on January 2, 2002;

D. That Wagner spanked any of her other students in violation of the District’s corporal punishment policy;

E. That Wagner used improper techniques and excessive force in the takedown of Brandon V. that caused a bruise on his head;

F. That Wagner caused the fingerprints on Brandon V.’s face; 

G. That Wagner used improper, unsafe and excessive takedown techniques on her students; and,

H. Any and all other instances where it is mentioned in the Recommendation that the District failed to meet their burden of proof are incorporated herein.

3. In connection with the good cause termination of an employee with a continuing contract, “good cause” is defined in § 21.156 of the Texas Education Code as being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.

4. The Birdville Independent School District proved by a preponderance of the evidence all of the acts, conduct and behavior of Wagner regarding the placement of the blanket over Jennifer J.’s face in support of allegations of inappropriate handling of a student, neglectful handling of a student, inappropriate discipline of a student, neglect of a student within the meaning of § 261.001(4)(B) of the Texas Family Code, that such conduct failed to meet the accepted standard of conduct for the profession as generally recognized and applied in similarly situated school districts in the state, all as referenced in paragraphs 57-67 of the Recommendation, thus establishing good cause for the termination of Wagner’s continuing contract.

Recommendation


After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Testimony and Findings of Fact and Conclusion of Law, in my capacity as Independent Hearing Examiner, it is hereby:


RECOMMENDED that the Board of Trustees for the Birdville Independent School District adopt the foregoing Relevant Testimony and Findings of  Facts and Conclusions of Law; and it is


FURTHER RECOMMENDED that Petitioner’s recommendation be sustained that Wagner’s continuing contract be terminated.


SIGNED AND ISSUED this 30th day of December, 2002.







 _________________________________                                                                   






JESS C. RICKMAN  III







INDEPENDENT HEARING EXAMINER

�Citations to the evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�Wagner’s evaluations in the past have always “exceeded expectations.”  (Tr. 61).  Ironically, on February 14, 2002, which was just after her leave of medical absence, she was one of the nominees at North Ridge for “teacher of the year.”  (Tr. 667).  Ms. Judy Rudebusch, former Special Services Director for the District, was familiar with Wagner’s performance from observing Wagner, and found her to be great with her students. (Tr. 364).


�Ms. Wagner demonstrated the techniques on the attorney for the District, and he did not appear to be worse for wear from the experience! 


�I find that Jennifer J. was already on the ground when the incident occurred.  The E.A.’s testimony was that everyone was trying to get her “lay down” for rest period.  Ms. Wagner got up and “went down” to put Jennifer on the floor for her nap.  After she was “down,” then Wagner applied the blanket to the mouth of Jennifer J. with both of her hands while Jennifer J. was prone.  As an aside, Ms. Wisner said her solution to the problem with Jennifer J’s crying would have been to just let her “get up” and walk off.  (Tr. 97-98, 137).  It is interesting to note that Ms. Wisner didn’t give that suggestion a chance to work, as she abandoned the child to the situation.  Instead of letting the child up and monitoring her, Ms. Wisner left Jennifer J. to her own devices and went off to eat lunch in another part of the classroom.


�Kathy Thomas claimed that Wagner had her knee in Brandon V.’s back, with his arms crossed underneath him.  (Tr. 641-43).  Ms. Wagner recalls only Robin Yaws being present. (Tr. 41).  Samantha Wisner  also claimed to be present, but offered no testimony at the hearing about her observations concerning the event.  Ms. Thomas’ version of the events does not seem plausible as  Ms. Wagner would not have been able to hold both of Brandon V.’s arms underneath him with one hand and use the other to apply pressure to his head.  


� While the bruise was obviously noticeable enough for the parent to write a note questioning how it might have resulted, no description of the bruise was ever made during the hearing as to the size, location, duration, or severity.  This was the only report of a bruise in the record for any of the six students during the 2000-01 school year.





�There was no proof offered at the hearing as to how the red marks ended up on his face.  He was being taken to the bus when the E.A.s noticed them.  The marks were obviously very fresh.  Ms. Yaws acknowledged that he could have squeezed his face himself in this fashion to achieve the sensory stimulation that autistic children apparently do from time to time.  (Tr. 169, 172).  Therefore, I find no credible evidence has been presented to indicate that Wagner caused these momentary red marks.





� From the record, the date of her return to full-time teaching of the classroom is unclear.  I assume her return was at the very end of the fall semester or at the start of classes in January 2002. 





� Ms. Wisner apparently told the District’s Administrator during his investigation that she was going to call CPS unless something was done immediately.  (Petitioner’s Exhibit 3). 





� Monday, January 21, 2002, was a school holiday. (Tr. 142).





� While Ms. Wisner denied initiating the call in the February 21, 2002 meeting (Tr. 677), she finally implied otherwise in her testimony at the hearing.  (Tr. 113-114).





� Ms. Wisner had apparently been trying to pressure Ms. Thomas and others prior to the meeting with Ms. Mull to corroborate her version of the events in question.  On February 22, 2002, the day after the meeting with Ms. Mull, Ms. Thomas was late for the start of another classroom session with another teacher she was assisting, Mr. Laura Graham.  Ms. Thomas was frequently 15-20 minutes late for the start of the pre-kindergarten class, so on that particular morning, Ms. Graham confronted her about the tardiness problem.  During the course of the conversation, Ms. Thomas became emotionally upset.  In the process, and on her own volition, Ms. Thomas told Ms. Graham that Ms. Wisner had pulled her aside in class (as well as other unnamed teachers) and asked her if she had seen Wagner do these things to the children.  Ms. Wisner continued to try to prompt her, but Ms. Thomas continued to say that she did not see them.  (Tr. 527-539).  Ms. Thomas later denied this conversation (Tr. 641), but by the time of this denial, she had been terminated by the District for apparent performance or attendance problems.  (Tr. 541, 638).





� A “reason to believe” finding is based on a finding by a preponderance of the evidence that the event did occur (Tr. 206-07). 





� For all facts pertinent to his investigation, Texas Family Code §  261.001(4)(B) defines “neglect” to include:     “(i) placing a child in or failing to remove a child from a situation that a reasonable person would realize requires judgment or actions beyond the child’s level of maturity, physical condition, or mental abilities and that results in bodily injury or a substantial risk of immediate harm to a child.”





� For all facts pertinent to his investigation, Texas Family Code §  261.001(1) defines “abuse” to include:   “(B) causing or permitting the child to be in a situation in which the child sustains a mental or emotional injury that results in an observable and material impairment in the child’s growth, development, or psychological functioning;


(C) physical injury that results in substantial harm to the child or the genuine threat of substantial harm from physical injury to the child, including an injury that is at variance with the history or explanation given and excluding an accident or reasonable discipline by a parent, guardian, or managing or possessory conservator that does not expose the child to a substantial risk of harm.”





� Texas Family Code §  261.101(b) requires that a professional must make a report to CPS not later than 48 hours after the professional first has cause to believe that a child has been abused or neglected.  The teachers, E.A.s, and staff at North Ridge came within the definition of a professional, and the duty to report is non-delegable.





� Ms. Wagner contends that Mr. Marks misunderstood her in their interview when he put in his report that breathing through her nose was in Jennifer J.’s IEP.  She said she told him what she was now telling Ms. Sullivan.  (Tr. 703)   I find otherwise, as she told Mr. Kempe that Jennifer J.’s breathing through her nose was part of her IEP as well.





� Although no dates were given, Ms. Freeman observed Wagner perform between five and ten takedowns and all were, in her mind, appropriate and safely done.  (Tr. 298-99).  





� Shortly after the takedown of Andy S., Ms. Yaws was walking by an office at North Ridge when she overheard a part of a conversation between Wagner and her husband in which Ms. Judy Stillwell was present. The part she allegedly heard was “I whooped him and I don’t care who knows it.”  (Tr. 162, 174-75; 257).  She acknowledged that she did not know who or what Wagner was talking about at that time.  She just guessed that Wagner was referring to Andy S.  (Tr. 174-75).  Moreover, neither the District nor Wagner called Ms. Stillwell to shed any light on the issue.  Accordingly, without more, I find this evidence of a portion of a conversation to have little or no probative value on the issue of whether Wagner hit Andy S.





� She did, however,  put in her affidavit to CPS that Wagner spanked Jennifer J.





� The matters set forth in any part of the Discussion and the Recommendation are also considered to be Findings of Fact and Conclusions of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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