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Statement of the Case

Respondent,  Eva Garcia, appeals the proposed termination of her one-year term contract by Miles Independent School District (“the District”).  On October 14, 2002, the District Superintendent of  Schools recommended termination of the teacher’s employment contract, for good cause, pursuant to Texas Education Code § 21.211.  The Respondent timely filed a written request for hearing before a Texas Education Agency Certified Hearing Examiner.  Karl R. Quebe was appointed by TEA to conduct the hearing.  The District was represented by Andrew A. Chance, and the Respondent was represented by Mark W. Robinett.  


The Board proposes to terminate the contract for good cause based upon the following standards:

1. …failure to perform duties within the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.

2. …conduct that is inconsistent with the continued existence of the employer/employee relationship, including without limitation:

1. any conduct that endangers or has the potential to endanger the health or safety of onr or more students.

2. Any other conduct or reason recognized as good cause for termination of a contract by the laws or the courts of the State of Texas.

Specifically, the Board detailed five instances of conduct which it contends justify the termination of the contract:

1. Inappropriate physical contact with student, Ana G., purportedly including unprovoked striking of the child on the arm, loss of control of the teacher’s emotions, and lack of professional demeanor.  Such conduct is also alleged to constitute inappropriate disciplinary technique under local school policy, the use of excessive force and imposition of discipline, and physical and emotional abuse of the child.  The District further alleges that this event was an assault on the student. 

2. The teacher’s alleged demonstration of a pattern of verbal and psychological confrontation of students over the preceding two years, escalating to the point of verbal and psychological abuse, allegedly including threats to physically strike children.

3. The teacher allegedly angrily confronted  a student, Raudel R., by shaking him during a lesson and pulling his hair.  In addition, the teacher is alleged to have lost control of her emotions and demonstrated a complete lack of professional demeanor.  Such conduct is alleged to constitute inappropriate disciplinary technique under local school policy, and constitutes use of excessive force in imposition of discipline, as well as physical and emotional abuse of  the child.  This conduct is also alleged to have constituted an assault on the student.

4. The teacher is alleged to have engaged in conduct that has created a situation in which she is no longer effective as an educator in the Miles Independent School system.  She is alleged to have lost the respect of her colleagues, and also alleged to be viewed by the children in her classes not an appropriate role model.  She is further alleged to be a child abuser within a school.  

5. The conduct described in the preceding four paragraphs is alleged to constitute violation of the Code of Professional Ethics for Texas Educators, specifically Principle 4, detailing ethical conduct toward students.  The teacher is apparently accused of violating this provision in the following respects: 

a. failure to deal considerately and justly with each student and failure to seek a resolution of problems including discipline according to the law and school board policy;

b.  . . intentionally exposing the student to disparagement;

c. failure to make reasonable effort to protect students from conditions detrimental to learning, physical health, mental health, or safety; and

d. deliberate distortion of facts.

A closed hearing regarding this matter was held on December 3, 2002.  On December 10, 2002, the parties, in writing, agreed to extend the deadline for completion of the Hearing Examiner’s recommendation until 12:00 noon on December 16, 2002.

FINDINGS OF FACT


After due consideration of the evidence and matters officially noticed, in my capacity as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but rather illustrative of the bases for various Findings of Fact):  

1. Eva Garcia was employed by Miles Independent School District under a one-year term contract, dated  March 20, 2002,  on a 10-month basis for the school year 2002-2003  (Exhibit  P​-1).  Ms. Garcia has been teaching for approximately 14 years.  This is her ninth year of teaching in the Miles Independent School District.  (Tr. 160, 161).

2. The teacher was under an intervention plan for teacher in need of assistance covering the period 5/10/2002 to 5/3/2002 (sic).  (Exhibits R-2 and R-3).  The deficiencies and/or growth plan were substantially unrelated to allegations of the District’s proposed termination letter.

3. The teacher had a difficult working relationship with at least three of her aides, including “Sally” Padilla (Tr. 14); Ms. Annel Ornelas (Tr. 128); and, most recently, Dalilah Rodriguez (Tr. 88, etc.).  Padilla left in January 2000 because it was not worth the amount of her salary to work with Garcia (Tr. 16).  Ornelas was transferred to the high school rather than work with Garcia. (Tr. 128).  

4. Dalilah Rodriguez had previously submitted written complaints to the District concerning her working relationship with Garcia (Exhibits R-4 through R-8).

5. September 27, 2002, Ms. Garcia was placed upon administrative leave, with pay, pending the District’s investigation of two incidents in which she purportedly had inappropriate and excessive physical contact with students placed in her care.  (Exhibit R-9).  

6. On October 3, 2002, the Superintendent of Schools delivered a letter to Ms. Garcia alleging that Ms. Garcia struck Ana G. on or about September 4, 2002, without provocation, and that she had “frequently verbally abused children”, which “caused psychological harm to the children”.  She is also alleged to have threatened children to hit them if they did not “shut up” and to have pulled the hair of Raudel R.  The letter requested Respondent’s written response to the allegations, and further demanded a resignation letter no later than noon on Friday, October 11, 2002.  The letter further related that the incidents would be reported to Child Protective Services, and that absent a receipt of the resignation, that termination would be recommended.

7. Child Protective Services elected not to pursue the matter.  (Tr. 37, 38).

8. There is no evidence that any police department, sheriff’s department, or other enforcement body took any action in connection with the alleged assaults.

9. The alleged assault on Raudel R., including but not limited to shaking of the arm and “pulling” or “yanking” of the hair, did not occur. (Deposition of Raudel R.,  p. 10;  Exhibit R-12).

10. The teacher made inappropriate physical contact with Ana G., an elementary school student, by slapping her wrist or forearm. 

11. The District’s policy prohibits corporal punishment in the presence of other students and must be administered as directed by the principal (Tr. 45, 46).  Had the incident been one of corporal punishment, it would have violated the District’s policy on student discipline.  

12. The contact contact with Ana G. was an attempt by the teacher to maintain order in the classroom. Ana G. disobeyed directives to touch or play with an electronic game, which interfered with an ongoing lesson. 

13. Although there is disagreement, and conflicting testimony concerning the degree of force involved in the contact, the contact was not of such nature as to threaten any form of serious or permanent injury.  

14. Ana G.’s own demonstration of the contact did not indicate undue egregious or excessive force was applied, although the contact was possibly sufficient to leave a mark for approximately ten minutes.  

15. The contact was inappropriate, and order could have been maintained by removing the game. 

16. Ana G. suffered no permanent physical injury. 

17. There is no evidence that Garcia lost control of her emotions during the Ana G. incident.

Verbal and Psychological Abuse

18. During  the 95-96 school year and/or the 96-97 school year, while Annel Ornelas was her aide, Ms. Garcia, the teacher, made abusive or offensive remarks to students on several occasions: 

a. Many of the children were afraid to go in to the teacher’s room (Tr. 131).

b. The teacher allegedly screamed and yelled at the children, sometimes telling them “that they weren’t worth anything, that they were not going to amount to a thing.” (Tr. 133).  Student testimony indicated loud talking.6

c. “You’ll never amount to anything more than your parents.” (Tr. 133). 

d. The teacher apparently referred to Mariana, a ninth grader, as “senora” rather than “senorita”.

1. In the Hispanic/migrant worker culture, this is equivalent to “not a virgin”.

2. The teacher was apparently unaware of this connotation (Padilla Tr. 22 and Garcia Tr. 208).

3. The school district administration was aware of this incident, and conducted a roundtable discussion.  (Tr. 21).

4. No permanent record of this incident was kept by the school district.  (Tr. 38, 39).   

e. The teacher apparently used the phrase “calle te o te pego”, which means “shut up or I’ll hit you.”

19. The teacher disciplined Andrew, her grandson, then a fourth-grader, by hitting him with a shoe or slipper.  

20. Andrew was the teacher’s grandson who lived with the teacher, and the incident occurred after school hours.   The incident was not related to school activities, except as to location.

21. The incident did occur on school premises, and Andrew, at the time, was a student of Miles Independent School District.  

22. Other alleged physical abuse (possible ear pulling and a newspaper to the head) occurred four to five years ago.

23. Other than the roundtable discussion, which occurred at least four years ago, no school action or reference to alleged abuse was ever communicated to the teacher. (Tr. 38, Principal Munn).

24. The school district was aware of the teacher’s problems relating to and working with her aides, and of the previous allegations concerning alleged verbal abuse of students in years past.  However, the District never confronted the teacher concerning the verbal abuse allegations, never reprimanded the teacher concerning these alleged problems, and never offered a growth plan or any other form of remediation concerning these allegations. 

25. Despite the District’s knowledge of the allegations of past misconduct, the District nonetheless renewed the teacher’s contract for the present school year.  

26. The only incident of alleged verbal or physical abuse to any student, subsequent to the renewal of the contract, is the Ana G. incident, discussed above.  

27. The present school administration was apparently unaware of the prior conduct complained of; and, the alleged instances of verbal and physical abuse all occurred several years prior to the proposed termination of the teacher for cause.  

28. The teacher has lost respect of her colleagues, particularly her various teacher’s aides, due to less than professional conduct on the part of the teacher.  

29. Although there are discrepancies in testimony concerning various events, there is insufficient evidence to conclude that the teacher lied, or falsely denied the allegations of misconduct toward students.

DISCUSSION


The Commissioner’s decisions have previously held that it is clear that the standard for termination is higher than for non-renewal. Unless the action complained of is egregious, the teacher should be given clear directions on what behavior is not acceptable and given a plan of corrective action.  Tyler v. Galvestion, Comm’r Dec. Nov., 1984.  Generally, 

Mid-contract terminations are not to be undertaken lightly.  Often, to justify such action the employee must have been given an explicit directive to change or improve his or her conduct or to cease certain behaviors, and must have had an opportunity to comply, before termination will be justified.  Isolated instances of misconduct often can and should be handled by less drastic means than termination.  In fact, decisions of the Commissioner appear to require “remediation” in most cases.

Kemerer and Walsh, The Educator’s Guide to Texas School Law, 4th. Ed., 1996, at p. 145.  


Generally, absent acts involving irremedial behavior, such as violence or significant emotional or physical harm to students, remediation must be given prior to termination of a continuing contract teacher (Id. at 146, citing McRuiz v. Cleburne ISD, 1990).    The Commissioner has also required a corrective plan prior to termination of a term contract employee, (Id. at 146, citing Peck v. Texas School for the Blind, 1990).


Although previous decisions have authorized termination of a contract for assaultive and abusive behavior, the allegations against Garcia, in this instance, do not rise to this level.  The demonstration by Ana G. at the hearing did not indicate egregious or abusive behavior, nor any behavior approaching an assault, as defined by the Texas Penal Code.  Apparently, this opinion is shared by Child Protective Services, and any Miles County law enforcement officers.


The other instances of allegedly assaultive behavior by Garcia also fail to authorize immediate termination of the contract.  Raudel R. denies being assaulted.  The alleged ear-pulling and swatting with a newspaper do not constitute assaults, and occurred at least four years prior to the proposed termination.  The alleged incident with Andrew involved a grandparent disciplining her grandson, who resided with her, after school hours, and was completely unrelated to school activities.


The various instances of alleged verbal abuse also appear to be subject to remediation.  Although they appear to be inappropriate, they do not appear to justify termination.  Again, most of the instances related at the hearing occurred several years ago, had previously been reported to school administration, and were not included in the teacher’s growth plan.  Apparently a “roundtable discussion” ensued concerning the “senora”/“senorita” incident concerning Mariana, and this situation appears to have been resolved.  It is apparent that the previous administration of the District either found the alleged instances of verbal abuse to be de minimus, or, resolved by the roundtable, and saw no need to include such allegations within the teacher’s personnel file, nor to make any directive to the teacher concerning such conduct.  


Ms. Garcia clearly has problems in dealing with her aides.  She is clearly not well liked by some of her students.  She has apparently made inappropriate comments over her nine-year career.  However, the District was fully aware of these alleged deficiencies when she was hired for the present school year.  The “Ana” incident does not strike the conscience sufficiently to justify termination without at least an attempt at remediation.  Whether the teacher can withstand a challenge to renew her contract, or whether she can comply with a growth plan or such other remedial actions as may be required by the school district, remains to be seen.  However, firing does not seem an appropriate remedy at this time.  

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Independent Hearing Examiner, I make the following Conclusions of Law:  

1. Jurisdiction is proper pursuant to § 21.211(a)(2) of the Texas Education Code.  

2. Mid-contract termination requires good cause, of a greater standard than non-renewal.  Unless the action complained of is egregious, the teacher should be given clear directions on what behavior is not acceptable and given a plan of corrective action.  (Tyler v. Galveston).

3. The  District did not sustain its burden of proving by a preponderance of the evidence that Eva Garcia violated the District’s policy on corporal punishment.

4. The contacting of Ana G.’s wrist or arm by the teacher, Eva Garcia, was not appropriate, but did not rise to the level of  an assault, nor sufficiently egregious and/or harmful behavior as to justify immediate termination of the teacher’s contract.

5. The District has failed to satisfy its burden of  proof that good cause exists for terminating the teacher’s employment during the term of her contract. 

RECOMMENDATION


After due consideration of the evidence, the argument of counsel, and the law, the undersigned Examiner recommends:


That the proposal to terminate the employment contract be DENIED, and that the teacher be reprimanded and/or sanctioned for the inappropriate contact with Ana G., for the inappropriate use of language and/or threats, and for such other corrective action, including but not limited to placement on an improvement or growth plan, as the superintendent or administration deem appropriate.


SIGNED AND ISSUED this 16th day of December, 2002.
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