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RECOMMENDATION OF THE HEARING EXAMINER
Procedural History

Respondent was served with a termination notice of her probationary contract on or about May 23, 2002.  Respondent timely filed her request for a hearing with the Commissioner of Education and Robert A. Armbruster, Certified Hearing Examiner, was assigned the matter.  The parties filed a waiver of the statutory 45 day time line for a hearing.  The matter was set for hearing beginning on September 4, 2002.  


On September 4, 2002, as pre-hearing matters were being discussed, an issue was raised by Respondent’s counsel regarding jurisdiction.
    After the position of the parties were presented, a briefing schedule was established.  After a review of the briefs of the parties, the record and relevant case law, the Hearing Examiner found jurisdiction existed to conduct the hearing. The Respondent’s Plea to the Jurisdiction and Motion to Dismiss for Lack of Jurisdiction was denied.



Background Facts

Respondent was hired by HISD beginning in 1999 and taught the 1999-2000, 2000-2001 and most of the 2001-2002 school years at Stevenson Middle School.
   In the third year (2001-2002) of the successive probationary contracts, the following events transpired.  On March 4, 2002, Mr. Robert Pambello, principal at Stevenson Middle School, made a recommendation to the Superintendent that Respondent be offered a term contract for the 2002-2003 school year.
   Approximately a month later on April 5, 2002, Respondent allegedly came onto Stevenson Middle School in possession of and under the influence of methamphetamines. Respondent was ordered to submit to drug testing.  Mr. Pambello told Respondent he was going to recommend she be terminated.  Later that day Respondent resigned in lieu of termination.
  On April 8, 2002, Respondent withdrew her letter of resignation.
   It is assumed the resignation was never accepted as HISD proceeded with the  termination process. 


On April 9, 2002, Mr. Pambello received the results of Respondent’s drug test.
   Around the same period of time Mr. Pambello received the contracts for the 2002-2003 school year which included a three year term contract for the Respondent.  He gave these contracts to his secretary, Ms. Sandra Martinez, for distribution to the teachers.
   Ms. Martinez eventually had a clerk from Stevenson Middle School deliver Respondent’s contract to her at the Southeast District Office where Respondent had been re-assigned since April 16th.   The date of this action is uncertain from the record but must have been between the 16th when Respondent was re-assigned and the 26th when the contract was signed by Respondent.  Respondent delivered an executed contract to the HISD Human Resources Office on or about April 26, 2002.


On April 23, 2002, Mr. Pambello held a conference for the record with Ms. Dodd and recommended her termination.  On May 9, 2002, the HISD Board of Education acted on the recommendation of the Superintendent and authorized the Superintendent to notify Respondent her employment with HISD was being terminated.
  Ms. Dodd timely filed an appeal and requested a hearing examiner be appointed to hear the matter.

Discussion

This is an unusual case in that the parties agree, or have not contested, a number of issues.  There is no dispute that:


1.  some of the substance found in Ms. Dodd’s car was a controlled substance;

2.  the field tests were performed satisfactorily on the substances found in the coin purse in Ms. Dodd’s vehicle. The tests were positive indicating the presence of a controlled substance (amphetamine);.  

3.  Ms. Dodd had been using controlled substances for some time and had used a controlled substance prior to reporting to school on April 5, 2002;

4.  Ms. Dodd was a role model teacher who was effective instructing her students.  Mr. Pambello took no issue with her performance in the classroom nor did her previous supervisors as was illustrated by her reviews.( Respondent Exhibits #8-11); and

5.  The drug testing by the laboratory was conducted properly and resulted in a positive result.  


The critical issue is whether Ms. Dodd had voluntarily admitted to substance abuse prior to initiation of any drug or alcohol testing and obtained counseling or rehabilitation, and thereafter refrained from using alcohol and/or illegal drugs. (HISD Board Policy DH (LOCAL).  Had this occurred, then the Respondent’s argument for reinstatement would have great merit.  Looking at the events which led up to April 5, 2002, and the events of April 5, 2002, Ms. Dodd had several opportunities to confess her drug use and effectively seek and gain help with her problem.  She chose not to.  As the situation of April 5th progressed with the involvement of the police she did not confess.  She did not confess her substance abuse usage until the controlled substance was found in the coin purse.  Based upon the totality of the testimony and evidence presented during the hearing, the Hearing Examiner is persuaded Ms. Dodd’s admission of substance abuse was not voluntary. 


Another issue raised by Respondent was the exception to termination contained in the Standard Practice Memorandum 4100.B.  The language of this section (Respondent’s Exhibit #4) indicates the employee will not be terminated if the employee voluntary admits to substance abuse prior to the initiation of the drug test.  The question is one of voluntariness and timing. The language relating to motor vehicle accidents is instructive as to the timing of the admission. The triggering event in a motor vehicle accident is the accident itself.  The Memorandum indicates the employee’s self-referral must take place prior to the accident.  The triggering event in Ms. Dodd’s case was the discovery of the controlled substance in the coin purse.  She did not confess her substance abuse prior to this event, therefore the exception in the Memorandum cannot rationally apply to this case.  


  
Findings of Fact


The following Findings of Fact are recommended after a careful review of the testimony, documentary evidence and other matters officially noticed.  The appropriate weight was given to the testimony, documentary evidence and other matters officially noticed. Citations to the record or to documentary evidence may not be exhaustive but indicate sufficient basis for the particular Finding of Fact.
1. Ms. Dodd was employed by HISD pursuant to a probationary contract for the school year 2001-2002. (Vol.2, 68:18 to 69:9, HISD Exhibit #5)

2. On April 5, 2002, Ms. Dodd was employed as a teacher as that term is defined in §21.101, Texas Education Code. (HISD Exhibit #5)

3. On April 5, 2002, Ms. Dodd was assigned to Stevenson Middle School. (Vol.2, 68:18 to 69:9)

4. Mr. Robert Pambello was the principal at Stevenson Middle School in the 2001-2002 school year. (Vol.2, 225:15-22).

5. On April 5, 2002, teachers and students were in attendance at Stevenson Middle School. (Vol. 2, 75:9-13)

6. Ms. Dodd had been made aware of the District’s Drug and Alcohol Policy.  (HISD Exhibit #6)

7. On April 5, 2002, Ms. Dodd told Mr. Robert Moss, Assistant Principal, that her husband had planted drugs in her car. (HISD Exhibit #26, Response #3)

8. Mr. Robert Moss notified Officer DeAnda of Ms. Dodd’s report of a suspicious package in her car.  (Vol. 3, 170:22 to 171:16)

9. Officer DeAnda and Officer Guillory are the HISD police officers assigned to the Stevenson Campus. (Vol 3, 170:17-18, 168:25 to 169:4)

10. Officers DeAnda and Guillory went to Ms. Dodd’s car to examine the dome light where Ms. Dodd had reported seeing a suspicious package.  (Vol 3, 173:2-5, 188:18 to 189:25)

11. Officer Guillory summoned a K-9 unit which brought Officers Brown and Vasquez (HISD police officers) and a drug detection dog to Stevenson Middle School.  (Vol 3, 173:2-5, 190:21-25)

12. Ms. Dodd’s car was located in the parking lot at Stevenson Middle School.(Vol 3, 413:22-414:1; Vol 2, 80:12-17)

13. Prior to the search of Ms. Dodd’s vehicle a drug detection K-9 was allowed to walk around Ms. Dodd’s vehicle.  The K-9 “alerted” on two exterior points of Ms. Dodd’s vehicle.  These “alerts” indicated drugs were present in the vehicle.  (Vol 3, 319:23-320:11)

14. Officer Brown, the K-9 handler, approached Ms. Dodd and presented her with a consent to search form and asked her if she would mind filling it out.  Ms. Dodd completed the form. (Vol 3, 320:20-22,HISD Exhibit #10)

15. A search was then conducted of the vehicle. (Vol 3, 319:22-323:12)

16. A substance was retrieved from the dome light and maintained by Officer Vasquez. (Vol 3, 322:4-14)

17. The material discovered in the dome light was not tested to determine if it was a controlled substance. (Vol 3, 326:18-20) 

18. A coin purse was recovered in the back seat when the armrest was pulled down.  (Vol 3, 323:5-7, HISD Exhibit # 30, page 2)

19. Ms. Dodd made statements of surprise when the coin purse was removed from the rear seat armrest of the vehicle.  (Vol 3, 325:5-6, 418:20-22, 421:2-3) 

20. Ms. Dodd’s husband had been in the vehicle prior to Ms. Dodd’s arrival at Stevenson Middle School.  (Vol 3, 416:17-23)

21. Mr. Pambello was summoned by radio to the parking lot for an emergency.  (Vol 3, 227:4-9)

22. When Mr. Pambello arrived in the parking lot, Ms. Dodd was in the back seat of a police vehicle.  (Vol 3, 227:21-23)

23. Mr. Pambello approached Ms. Dodd in the back seat of the police vehicle and in response to a question by Mr. Pambello, Ms. Dodd stated she had used that morning before coming to school and every morning that week.  (Vol 3, 229:4-7, see also, Vol 3, 215:7-9, 219:21- 220:2, 422:18-20)

24. Ms. Dodd asked Mr. Pambello what she could do to keep her job or get her job back.  (Vol 3, 229:15-21) 

25. Mr. Pambello based his reasonable suspicion for the drug test upon statements of recent usage made by Ms. Dodd. (Vol 3, 245:13-22)

26. Reasonable suspicion existed for the “for cause” drug test of Ms. Dodd on April 5, 2002. (Finding of Fact # 23, 25)

27. Ms. Dodd consented to a drug test on April 5, 2002. (HISD Exhibit #26, Admission #14)

28. Ms. Dodd tested positive for methamphetamines and marijuana on April 5, 2002.(Vol 2,81:15-82:14, HISD Exhibit #15 and #34)

29. Ms. Dodd tendered a letter of resignation dated April 5, 2002. (HISD Exhibit #14)

30. Ms. Dodd withdrew the letter of resignation on April 8, 2002.  (HISD Exhibit #23)

31. Mr. Pambello recommended Ms. Dodd’s termination because she tested positive for drugs on April 5, 2002 (Vol 3, 303:24-304:6, HISD Exhibit #19)

32. Ms. Dodd admitted drug use prior to the initiation of drug testing. (Vol 3, 229:5-230:10)

33. Ms. Dodd’s admission of drug use was not voluntary in that the admission was based upon the discovery of additional drugs in her vehicle she was not aware were present. (Finding of Fact # 18,19, 23)

34. Ms. Dodd was under the influence of a controlled substance while at Stevenson Middle School on April 5, 2002.  (HISD Exhibit #15 & #34)

35. Ms. Dodd violated the provisions of Principle II, Standard 5, of the Code of Ethics and Standard Practices for Texas Educators, Title 19, Texas Administrative Code, Chapter 247, in that she was under the influence of a controlled substance during working hours while at school. (Vol 3, 415:18-416:4, 423:24-424:9, and HISD Exhibit #34)

36. Ms. Dodd violated HISD Board Policy DH (LOCAL) in that she was under the influence of a controlled substance during working hours while at school. (Vol 3, 415:18-416:4, 423:24-424:9, and HISD Exhibit #34)

37. Pursuant to the relevant case law and the Texas Penal Code, HISD failed to prove by a preponderance of the evidence Ms. Dodd was in possession of a controlled substance on April 5, 2002.   This finding was based upon the utterance of Ms. Dodd when the coin purse was discovered, the statement her husband had planted drugs in her vehicle and the location where the drugs were found.  In summary, there were insufficient “affirmative links”. (Vol 3, 418, 421:2-3, 323, Texas Penal Code §1.07, Lisai v. State, 875 S.W.2d 35, 37 (Tex.App.–Texarkana 1994, pet. ref’d., citing Vela v. State, 681 S.W.2d 739 (Tex.App–Houston [14th Dist] 1994, pet ref’d.)  

38. Ms. Dodd initiated contact with the Employee Assistance Program and obtained a referral for treatment at the Right Step. The Right Step is a licensed drug and alcohol treatment center. (Vol 3, 455)

39. Ms. Dodd successfully completed the intensive outpatient treatment program at the Right Step. (Respondent’s Exhibit #13)

40. Ms. Dodd participated in after-care and other activities and programs to address drug concerns in her life.(Vol 2, 134:13-138:3)

41. Ms. Dodd has not used a controlled substance since she started the treatment program until the date of the hearing (October 18, 2002).  (Vol 2, 139:24-140:22)

42. There existed “good cause” for the termination of Ms. Dodd’s term contract with HISD in that Ms. Dodd failed to meet the accepted standards of conduct for the profession as generally recognized in similarly situated school districts and she was under the influence of a controlled substance at school during school hours.  (Vol 3, 366:18-357:7, 371:1-372:2, Finding of Fact # 31, 34, 35, 36)

CONCLUSIONS OF LAW

After due consideration of the testimony, documentary evidence and other matters officially noticed, the above Findings of Facts, and in my capacity as the appointed Hearing Examiner,  the following conclusions of law are tendered:

1. The Hearing Examiner has jurisdiction to hear this matter and issue his recommendation pursuant to Chapter 21, Section 21.251(a)(2), Texas Education Code.

2. The 45 day hearing requirement waiver executed by the parties was filed with the Texas Education Agency.   

3. The appeal by Respondent was conducted pursuant to the relevant provisions of Chapter 21, Texas Education Code.

4. HISD has the burden of proof by a preponderance of the evidence.

5. If any Conclusion of Law is deemed to a Finding of Fact, it is hereby deemed adopted as such.


Recommendation

After careful and due consideration of the testimony, documentary evidence, briefs, authorities cited, observations made by the hearing examiner and other matters officially noticed at the hearing, the foregoing Findings of Fact and Conclusions of Law are presented to the Board of Education/Board of Trustees of the Houston Independent School District.  I recommend the Board of Education/Board of Trustees of the Houston Independent School District adopt the foregoing Findings of Fact and Conclusions of Law.  Lastly, based upon the foregoing Findings of Fact and Conclusions of Law, I recommend the probationary contract of Ms. Dodd be terminated.    

SIGNED AND ISSUED this 21nd day of November, 2002, at Houston, Texas.







Respectfully submitted,
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Robert A. Armbruster







Attorney at Law, TSB# 00786451







1818 N. Memorial Way, Ste. 201







Houston, Texas 77007







713-426-0309, fax 713-426-0309







Certified Hearing Examiner







Texas Education Agency

�  See Order on Respondent’s Plea to the Jurisdiction and Motion to Dismiss for Lack of Jurisdiction filed with the Texas Education Agency on October 14, 2002. (Copy attached)


�  Resp. Exhibits # 1,2, 3 to Respondent’s Plea to the Jurisdiction and Motion to Dismiss.


�  HISD Exhibit #2 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  HISD Exhibit #3 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  HISD Exhibit #4 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  HISD Exhibit # 2 & 6 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  HISD Exhibit #10 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  HISD Exhibit #12 to HISD Reply Brief to Respondent’s Plea to the Jurisdiction.


�  Record cites are identified as Vol. for volume; 68:19 indicates a cite to page 68 and line 19.


�  See Order on Respondent’s Plea to the Jurisdiction and Motion to Dismiss for Lack of Jurisdiction previously rendered in this matter and forwarded to Texas Education Agency and made a part of the record in this case.  
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