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RECOMMENDATION,
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    FINDINGS  OF  FACT






      AND





CONCLUSIONS  OF  LAW


This is a teacher's term contract termination case.  As indicated hereinbelow, I recommend that the teacher's term contract should be terminated.

 

I.  JURISDICTION, PARTIES,  &  PROCEDURAL  HISTORY

This case arises by virtue of  Section 21.251(a)(3) of the  TEXAS  EDUCATION  CODE's Chapter 21.  The teacher employment contract involved is a 3-year term contract, governed by TEXAS  EDUCATION  CODE's  Chapter 21, Subchapter E.  


Specifically, a termination of a teacher's term contract is governed by Section 21.211(a), which provides:  "The board of trustees [of a Texas public school district] may terminate a term contract and discharge a teacher at any time for:  (1)  good cause as determined by the board; or (2) a financial exigency that requires a reduction in personnel.  The applicable prong of Section 21.211(a) for this case is the "good cause" rationale of Section 21.211(a)(1).


The petitioner is DALLAS  INDEPENDENT  SCHOOL  DISTRICT ("Dallas I.S.D." or "DISD").  The respondent is UNA  B.  FONTENOT ("Fontenot").  The undersigned certified independent hearing examiner was assigned to this case, pursuant to TEXAS EDUCATION CODE's  Section 21.254(c), on April 5, 2002.  


An Original Pre-Trial Order was issued on March 5, 2002, setting this case for trial on May 6, 2002, but the parties (via their respective attorneys) agreed repreatedly to continuances, pursuant to a trial postponement and timeline modification agreement, pursuant to Section 21.257(c) of the TEXAS  EDUCATION  CODE, so that trial was postponed to December 9, 2002.  


Petitioner was represented by Attorney Craig A. Capua.  Respondent was represented during most of the pre-trial process by Attorney Daniel A. Ortiz, but respondent became pro se before trial as a result of the Order Approving Withdrawal of Attorney issued on November 4, 2002 (shown by Hearing Examiner's Exhibit #4).  


An evidentiary hearing (pursuant to said Chapter 21's Subchapter F) was conducted during the morning of December 9, 2002.  At said evidentiary hearing petitioner appeared and put on proof of its case-in-chief (including testimony from two live witnesses; a business records affidavit; and other trial exhibits); however, respondent did not then appear, nor did respondent have any motion for continuance then pending.  


There is no genuine question about whether the respondent had actual notice of the trial setting, because respondent herself signed a certified mail return-receipt "green card" on November 6, 2002 (more than a month before trial), proving her actual receipt of the notice confirming the time and place of the December 9, 2002 trial setting (see Hearing Examiner's Exhibit #6).


Due to TEXAS  EDUCATION  CODE's  Section 21.257(c), as it modifies the timeline prescribed by Section 21.257(a)(1), my findings of fact and conclusions of law are due for issuance on or before "the later of 20 days after trial or Friday, August 9, 2002", --- which in this case means 20 days after December 9, 2002, --- because the noticed evidentiary hearing was conducted on December 9, 2002 (see, accord, Hearing Examiner Exhibits #3, #5, & #6).     The fact-findings listed hereinbelow are made upon the preponderance of the evidence at trial.


Accordingly, since today is not "later" than December 29, 2002, the Section 21.257(c)-modified deadline of Section 21.257(a)(1) has been met.  

  



II.   FINDINGS  OF  FACT
1.   Respondent, Una B. Fontenot, is a classroom teacher who was hired by Dallas I.S.D. pursuant to a term contract (PX #1; Tr. @ 20-21).

2.   Respondent was assigned to serve DISD during the 2001-2002 school year as a classroom teacher at Urban Park Elementary School (Tr. @ 15, 23-24).

3.   Respondent failed, without excuse or justification, to report for work or to even timely call in her absence on October 16, 2001 (testimony by Principal Jose Tellez, in Tr. @ 26-27).

4.   Respondent failed, without excuse or justification, to report for work or to even timely call in her absence on October 17, 2001 (Tr. @ 27; PX #4).

5.  Respondent failed, without excuse or justification, to report for work or to even timely call in her absence on October 18, 2001 (Tr. @ 27; PX #4) .

6.  Respondent failed, without excuse or justification, to report for work or to even timely call in her absence on October 19, 2001 (Tr. @ 27; PX #4).

7.   October 20, 2001 was a Saturday, and October 21, 2001 was a Sunday (Tex. R. Evid. 201). 

8.   Respondent failed, without excuse or justification, to report for work or to even timely call in her absence on October 22, 2001 (Tr. @ 27; PX #4).

9.   Respondent, despite inquiry from DISD (on October 25, 2002), failed to provide a satisfactory excuse regarding her absences from October 16th through October 22th [of 2001], even though she personally met with Principal Jose Tellez on October 25, 2001; --  this failure continued even as late as November 14, 2001 (PX ##4), and eventually respondent became absent for more than 30 days without complying with proper documentation  therefor (see Tr. @ 33; page 2 of PX #5).

10.   Respondent's failures, without excuse or justification, to report for work or to even timely call in her repeated absences during October 16, 2001 through October 22, 2001 constituted both excessive absences and job abandonment, because she failed to report for work (or even to call in her absences) for 5 consecutive business days.    (See, accord, Principal Tellez' testimony about the respondent's failures to show up for work, or to call in absences, -- which is buttressed by expert testimony by DISD's Executive Director of Employee Relations, Dr. Pamela Carroll, -- in Tr. @ 16-19, 31-35, 46; PX #4; PX #5.)

11.  Respondent's failures, without excuse or justification, to report for work or to even timely call in her repeated absences during October 16, 2001 through October 22, 2001 constituted professional inefficiency, incompetence, or inability to perform assigned teaching duties, because she failed to report for work (or even to call in her absences) for 5 consecutive business days.  (See, accord, Principal Tellez' testimony about the need for dependable lesson plan preparation in Tr. @ 25-27.)

12.  Respondent's failures, without excuse or justification, to report for work or to even timely call in her repeated absences during October 16, 2001 through October 22, 2001 constituted conduct or behavior that caused several parents of DISD schoolchildren to experience a foreseeable and justifiable loss of confidence in the operational efficiency of DISD's administration (in particular, those parents who complained about the excessive number of substitute teachers serving the schoolchildren at Urban Park Elementary School who were assigned to respondent, -- due to the recognizable lack of continuity in instruction provided to their schoolchildren during the 2001-2002 school year), because she failed to report for work for 5 consecutive business days.  (See, accord, Principal Tellez' testimony about parent complaints in Tr. @ 16, 25-26.)

13.  Respondent's failures, without excuse or justification, to report for work or to even timely call in her repeated absences during October 16, 2001 through October 22, 2001 constituted a failure to meet acceptable standards of professional conduct for teachers in like or similar teaching positions, in a context where respondent's continued employment (as a teacher with DISD) is detrimental to the best interests of DISD, because she failed to report for work (or even to call in her absences) for 5 consecutive business days, --- and such failures hinder DISD's ability to teach schoolchildren with the kind of continuity and predictability that provides a positive climate for learning.  (See, accord, Principal Tellez' testimony about the need for educational stability, -- which is buttressed by expert testimony by Dallas I.S.D.'s Executive Director of Employee Relations, Dr. Pamela Carroll, -- in Tr. @ 25-26, 33, 46-50.)

14.  Respondent's failures, without excuse or justification, to report for work or to even timely call in her repeated absences during October 16, 2001 through October 22, 2001 constituted failures or refusals to fulfill duties or responsibilities as set forth under the terms and conditions of respondent's employment contract (and/or failures or refusals to fulfill duties or responsibilities contained in the DISD's job description or local DISD Board policy), because she failed to report for work (or even to call in her absences) for 5 consecutive business days, --- and one of the most essential requirements of respondent's employment contract was the requirement that she show up for work on a consistent and dependable basis.  (See, accord, Principal Tellez' testimony about the need for educational stability in Tr. @ 25-26, 33.)

15.   Respondent's refusal to communicate with DISD administrators, in conjunction with her refusal to accept other assistance provided to her by DISD administrators (e.g., see Tr. @ 49-50), suggests her stubborn refusal to improve her unprofessional failures on the job (with proffered help or otherwise), and further indicates that a probationary "improvement plan" would most likely not solve the root problems from which arise respondent's excessive absences, unjustified insubordinations, and irresponsible job abandonment behavior.  (See, accord,  Principal Tellez' testimony about his efforts to solve ongoing problems with respondent's irresponsibility, -- which is buttressed by expert testimony by DISD's Executive Director of Employee Relations, Dr. Pamela Carroll, -- in Tr. @ 29-33, 39-50.)

20.   Under the totality of the circumstances (see Tr. @ 25-26, 39-50), the best interests of DISD (and/or of its schoolchildren) are unjustifiably and detrimentally hindered (if not also harmed) by: 

(a) respondent's repeated failures to report for work;

(b) her repeated failures to justify "temporary disability" leave by physician documentation;

(c) her repeated failures to call in to provide advance notice of absences; and

(d) her repeated failures to prepare lesson plans to mitigate the inefficiencies in educational continuity when substitute teachers were often used to cover respondent's teaching duties.

21.   Respondent signed a certified mail "green card" proving she had notice that the evidentiary hearing in this case would be conducted at 3807 Ross Avenue in Dallas, on Decmber 9, 2002, to begin at 9:00 am, yet she did not appear for said evidentiary hearing (Hearing Examiner Exhibit #6; Tr. @ 1, 11-12, 38, 52-53, 55).

22.   There exists "good cause" to immediately terminate respondent's term teaching contract.

 
III.   DISCUSSION  OF  "TEMPORARY  DISABILITY"  LEAVE   ISSUES

Because the issue of temporary disability was tangentially involved in this case, the undersigned independent hearing examiner, sua sponte (see Tr. @ 18-20), raised the potentially relevant issue of TEXAS  EDUCATION  CODE's  Section 21.409, as that statute's importance was illustrated in the teacher termination case of Nelson v. Weatherwax,  59  S.W.3d  340 (Tex. App. -- Fort Worth [2nd Dist.] 2001, no petition), affirming Weatherwax v. Fort Worth I.S.D., TEA  Docket # 080-R2-1298 (Tex. Comm'r Educ., 1999) (discussing Section 21.409 on pages 2-5),  substantially  affirming Fort Worth I.S.D. v. Weatherwax,  TEA Docket No. 113-LH-598 (available via the TEA's website as a local hearing examiner decision by "J. Johnson", issued in 1998).  


In Weatherwax, the hearing examiner refused to abate the Subchapter F proceeding despite a Section 21-.409 "disability" challenge, and tried the merits of the termination case (in 1998); that refusal was upheld by the Commissioner (in 1999); thereafter, the a state district court overturned the Commissioner's ruling, and that district court decision was itself reversed by the Texas Court of Appeals (in 2001), so that the Commissioner's ruling was reinstated. 


The recommendation in this case accords with the Section 21.409-related ruling in Nelson v. Weatherwax, supra, since the respondent provided no documentary proof of any timely submission of a qualified physician-documented "disability", so as to justify abating this termination proceeding.  


For a similar illustration of how a teacher's Section 21.409-related "disability" defense cannot be regarded as a "bullet-proof" shield against a "good cause"-based termination, when that asserted "disability" lacks the Section 21.409(b)-mandated documentation, see Part III-B of the teacher termination case of  Dallas I.S.D. v. Belavitch, 076-LH-402 (July 16, 2002; available via the TEA's website as a local hearing examiner decision by "J. Johnson"), following Nelson v. Weatherwax, supra.  


See also, accord., how the Section 21.409-related issues were considered and applied in the recent termination case of Dallas I.S.D. v. Brisco, TEA Docket No. 127-LH-601 (August 6, 2001;  available via the TEA's website as a local hearing examiner decision by "J. Johnson"), especially in that decision's Part III-B, following Holt v. Lone Star Gas Co., 921  S.W.2d  301 (Tex. App. -- Fort Worth 1996, n.w.h.) (recognizing that a Texas employer may terminate an employee because of a disability if that very disability prevents that employee from fulfilling the essential duties required of that job), construing and applying TEX.  REV.  CIV.  STAT. ANN., article 5221k, section 1.04(b).  


Furthermore, in the Belavitch and Brisco cases, as in Fontenot's case, the required physician's excuse documentation was wanting, such that the requirements of TEXAS  EDUCATION  CODE's Section 21.409(b) were not met by the respondent teacher -- in other words, in both Belavitch and Brisco, and also in Fontenot's case, the required statutory proof needed for proving a teacher's Section 21.409-qualifying "disability", as an affirmative defense to "good cause" for termination, was lacking.


Accordingly, any colorable affirmative defense that respondent Fontenot might have asserted, to overcome DISD's trial proof of "good cause" for her termination, must have met the statutory requirements of Section 21.409, which mandates physician excuse documentation for the putatively excusing "disability".  Fontenot, however, provided no such evidence to support such an affirmative defense, nor was any such physician excuse documentation evident from the trial testimony and exhibits offered by DISD.


So, on this record, I find that respondent Fontenot did not have any physician-documented "disability" that would permit me, pursuant to Seciton 21.409(b), to recognize some sort of affirmative defense to respondent's excessive absences and her repeated failures to call in such absences.   


Furthermore, showing up for a court-noticed hearing is a matter that should be taken seriously, especially if one is a party to the litigation.  See, e.g., Smith v. Colonial Penn Insurance Co., 943  F. Supp.  782, 784  at footnote 2 (S.D. Tex. 1996) (saying "it is not this Court's concern how [Smith] gets here, whether it be by plane, train, automobile, horseback, foot, or on the back of a huge Texas jackrabbit, as long as [Smith] is here at the proper time and place").

 



IV.   CONCLUSIONS  OF  LAW
1.   Respondent has been provided with a Subchapter F process that satisfies Due Process norms.

2.   Although respondent is not legally required to appear for her own evidentiary hearing, since she does not have the proof burden regarding whether there is Section 21.211(a)(1)-defined "good cause" for her contract's termination, she has provided no evidence of an Section 21.409-defined excuse-providing "disability" or of any other affirmative defense.  (See, accord, Tr. @ 13-14.)

3.   This case's evidentiary hearing was properly postponed, per Section 21.257(c).

4.   This case's evidentiary hearing was properly noticed to respondent (Hearing Examiner Exhibit #6).

5.   Respondent presented no evidence in support of any affirmative defense (Tr. @ 2-6).

6.   A foundational aspect of Due Proces is "notice and a hearing" (compare, accord, 11 U.S.C. section 102(1), defining "after notice and a hearing" as such is applicable to federal bankruptcy contexts).

7.   More specifically, the constitutional concept of "notice and a hearing" requires meaningful notice of what will be adjudicated, along with a meaningfully noticed opportunity for an evidentiary hearing; thus, a litigant's failure to utilize the opportunity to participate in an evidentiary hearing does not negate the Due Process-qualifying fact that such an opportunity therefor was timely provided, to the litigant whose property rights may have been disposed of, apart from that litigant's open-court participation in a noticed evidentiary hearing.

7.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 1, by repeatedly failing to follow attendance-related policies and directives.

8.   Respondent did not violate DISD Board Policy DF - Local # 2, by referring to her students as "devils", since this inadviseable and inaccurate comment occurred outside the presence of her students (and outside the presence of those students' respective parents).

9.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 13, by her classroom inefficiencies, such as failing to leave prepared lesson plans for use by substitute teachers.

10.  Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local #  24, by unjustifiably inconveniencing her students' educational continuity (and thus detrimentally hindering the classroom's climate for learning) in ways that caused foreseeable losses of parental confidence.

11.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 25, by having an attendance record that falls well below that of her peers, with that unacceptable record of absenteeism being unmitigated by some sort of Section 21.409-excused "disability" defense.

12.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 29, by failing to show up, to teach her assigned students (who themselves show up, to be taught by her).

13.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 31, especially as that policy relates to excessive absences.

14.   Respondent repeatedly violated DISD Board policy standards via violating Board Policy DF - Local # 31, as especially that policy relates to job abandonment.

15.   Respondent has been repeatedly insubordinate to the legitimate directives of her superior, Principal Jose Tellez (in conjunction with knowingly and/or recklessly violating several DISD Board policies in a habitual manner), to such an excessive extent that termination of Fontenot's employment contract, rather than a new employee "improvement plan" for Fontenot, is justified.

16.   The findings of facts and conclusions of law set forth herein, as well as all factual determinations necessarily implied by the "temporary disability" leave discussion above, should be adopted by the Dallas I.S.D. Board.

 


V.   CONCLUSION   &   RECOMMENDATION

In my role as the Subchapter F-defined  independent hearing examiner presiding, I conclude that a proper showing of "good cause" to terminate the teaching contract of respondent has been made pursuant to a properly noticed evidentiary hearing, and that respondent's 14th Amendment-secured constitutional Due Process rights (and her statutory Subchapter F rights) have been properly processed; and so, in reliance upo the above-provided findings, discussion, and conclusions, I hereby recommend (pursuant to Section 21.257(a)(2) of the TEXAS  EDUCATION  CODE) that:


(a)   the term contract of  teacher UNA  B.  FONTENOT should be terminated; and


(b)   the petition of  petitioner DALLAS  I.S.D. should be GRANTED.

ISSUED  this  23rd  day  of  December,  A.D.  2002.




________________________________________




JAMES  J.  SCOFIELD  JOHNSON,




Independent  Hearing  Examiner  presiding
TO BE COPIED, this day, unto:


Craig A. Capua, Esq.  


via FAX @  214-941-1399 


WEST  &  GOODEN,  P.C.


& by first class U.S. mail


( petitioner's  attorney )


400 North St. Paul,  #  1140


Dallas,  Texas  75201


Ms. Una B. Fontenot



via first class U.S. mail


( pro  se  respondent )


1216  Post  Oak  Lane


DeSoto,  Texas  75115 - 3506
