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Statement of the Case


Respondent appeals the proposed action of the Premont Independent School District (herein after “PISD”) to terminate the term contract of Daniel Guerra as a teacher.


Mr. Dennis Eichelbaum represents PISD.  Mr. Mark W. Robinett represents Mr. Guerra.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.  


Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact):


1.  Mr. Guerra is an athletic director and teacher hired by the PISD on a two-year term contract for the 2002-2003 and 2003-2004  school years.
.  Mr. Guerra has thirty-two years experience as a coach and teacher, twenty-five of which have been with PISD.


2.  On October 7, 2003, PISD Superintendent gave a directive to Mr. Guerra which states:

Please be advised that you and your staff must cease ordering supplies and materials out of any and all athletic budgets immediately.  Purchase orders must be approved by you, myself and the business manager prior to an order being placed.

The district will not be responsible for paying purchases or orders made over the telephone or without an approved purchase order.  The person incurring the debt will be held personally responsible for payment of said debt.  Please apprise all your staff of the contents of this memorandum.
 


3.  Mr. Guerra advised the coaching staff of the contents of this memorandum.


4. Coach Edmund Perez presented Mr. Guerra with two purchase orders for shirts for the basketball coaches and numbers for basketball bags after the issuance of this directive.
  


5.  Mr. Guerra told him that he did not know if there was money to pay for them or if the requests would be approved, but, consistent with the above directive, he signed them and passed them along to the superintendent for his consideration.


6.  The Superintendent did not approve the purchase orders.


7.  Mr. Guerra was not aware that Coach Perez had already ordered the numbers and the shirts before presenting the purchase orders to Mr. Guerra.
  As such, Mr. Guerra was not insubordinate and did not violate the October 7, 2002 directive.


8.  On or about November 21, 2002, Mr. Guerra approved the expenditure of funds for Coach Rios to have helmets and shoulder pads certified.


9.  The expenditure to certify helmets and shoulder pads was for the safety of the student athletes and was a necessary expense in order to continue the football program.


10.  The expenditure to certify the helmets and shoulder pads was billed out of the next year’s budget, a common practice for PISD and all other school districts.
.


11.  Mr. Guerra was never instructed to change the common practice of billing this expenditure to the next year’s budge.


12.  Mr. Guerra did not violate the October 7, 2002 memo because the certification of the helmets and pads is not a “purchase” of supplies and materials as specified in the directive.
  Further, Mr. Guerra thought the directive applied to the 2002-2003 school year only and not for purchases from the next school year.
  


13.  Mr. Guerra’s understanding of the directive was reasonable, because (1) he was aware of the extra strain on the current year’s budget, being the one year out of every three when new uniforms are ordered; (2) the superintendent had never discussed any permanent budgetary problems; and (3) he was not aware of any problems with the following year’s budget that would create a problem in paying for essential items.

14.  The Superintendent intended his directive to apply to the current school year.  In a November 25, 2002 memorandum to Mr. Guerra concerning the purchase orders for numbers and coaches’ shirts, the Superintendent writes:

On October 7, 2002 I sent you a memorandum regarding purchases (copy of memo attached).  Several of your budgets have recently exceeded funds allocated for the school year and we are only November (sic).
  (emphasis added).


15.  The superintendent’s concern was clearly to keep from spending any more funds on athletics during the 2002-03 school year, because “several of [the athletic department’s] budgets have recently exceeded funds for the school year.”
  Mr. Guerra’s approval of an order to be billed the following year for essential items does not constitute insubordination and was within the intent of the directive given by the superintendent.

16.  On September 27, 2002, the superintendent sent a memorandum to Mr. Guerra and Staff containing the following:

It has been brought to my attention that you administer over the counter items to athletes.

Please be advised that you must cease the practice immediately.  Under no circumstances is any employee of the district authorized to do so. And by this I mean even aspirin and salt pills.

17.  Upon receiving this memorandum, Mr. Guerra immediately advised the coaches of its contents, gathered all the objectionable items, put them in a box, taped the box up, and placed it on a shelf in the storage room in his office.

18.  There was no discussion concerning the September 27 memo, nor any other communication concerning this matter from the superintendent until October 3, 2002
 when he sent a second memorandum to Mr. Guerra, which reads, in part, as follows:

As a follow up to the memo on medications, please discuss the issue of administering any and all medication to students, with all of the coaches.  Also, please send to my office all unused portions of all oral medications in the athletic department, upon receipt of this memorandum.

19.  Mr. Guerra did not immediately comply with this directive to send all of the unused items to the superintendent’s office.  He was busy with other duties, and the box was out of sight in the storage room in his office.  It “slipped [his] mind.”
 


20.  Mr. Guerra and the rest of the coaching staff did stop immediately distributing aspirin and salt pills.

21.  On October 22, 2002, the Superintendent sent a memorandum to Mr. Guerra reminding him that he had not yet delivered the items to the Superintendent and stating that “failure to follow any directive will be deemed insubordination and may be grounds for discipline, including termination.”
  


22.  Upon receiving the October 22 memorandum, Mr. Guerra promptly took the box from his storage room and delivered it to the superintendent’s office.


23.  Mr. Guerra did not defy or refuse to comply with a directive.  His failure to comply with the October 3, 2002 memo was inadvertent.


24.  Good cause does not exist to terminate the termination of Mr. Guerra’s employment contract prior to the expiration of its term.


Conclusions of Law


1.  Jurisdiction is proper under CH. 21 of the Texas Education Code.  


2.  A purchase order means the expenditure of district funds upon approval.


3.  Mr. Guerra’s interpretation of the October 7, 2002 directive is reasonable.


4.  Mr. Guerra did not violate the October 7, 2002 memo


5.  Mr. Guerra was not insubordinate and does not constitute failure to complay with a directive when Coach Perez ordered the shirts and basketball numbers.  


6.  Mr. Guerra’s approval of helmet and shoulder pads certification to be billed the following year does not constitute insubordination and was within the intent of the October 7, 2002 directive given by the superintendent

7. Mr. Guerra was not insubordinate and did not violate a directive when he inadvertently failed to take the unused salt pills and aspirin to the Superintendent’s office between the period of October 3, 2002 and October 22, 2002, the dates of the memos pertaining to salt pills and aspirin.  Mr. Guerra did not defy or refuse to comply with a directive of the Superintendent.  

8.  Good cause does not exist to terminate the termination of Mr. Guerra’s employment contract prior to the expiration of its term.


Discussion
The standard for terminating the term contract of a teacher is “cause.” The Commissioner of Education has held that this standard does not allow a contract to be terminated lightly.  Weatherwax v. Fort Worth Independent School District, No. 080-R2-1298, pp. 5-6 (Comm’r Educ. 1999).  “Cause involves a failing that the ordinary prudent employee would avoid and must be of such a level that the continued existence of the employer-employee relationship is called into question.”  Id.

Generally, if an incident does not involve an egregious situation, it does not constitute grounds for terminating the employment relationship absent bringing the problem to the employee’s attention, directing him to correct his performance or conduct, with the employee being unable or unwilling to comply with clear directives.  This concept of remediation is based on the principle that “the ordinary prudent employee is not perfect.  Average employees do make mistakes and do need guidance.”  Id.  The Commissioner has noted a number of instances in which a single incident of misconduct constitutes grounds for termination.  Id., at 6-7.  However, there is no instance in which the minor errors or misunderstandings alleged in the present case has been held to constitute good cause for termination without the school district first attempting to resolve the matter with less severe disciplinary measures.  


In the present case, approving a purchase order by Mr. Guerra and sending it up the ranks for approval or disapproval does not violate the directive.  As the evidence indicates, a purchase does not occur until it is approved.  The Superintendent or the financial officer merely had to disapprove the purchase order.  Coach Perez’ conduct in ordering the shirts and basketball numbers was outside of Mr. Guerra’s knowledge.  

Mr. Guerra’s conduct in billing the costs for the certification of helmets and shoulder pads does not constitute insubordination or failure to follow a directive.  Even if the superintendent’s intention was to prohibit any expenditures permanently without first obtaining his approval, this is nothing more than a misunderstanding due to a lack of communication.  If the superintendent wished to make such a far-reaching change in standard procedure, it was incumbent on him to do so clearly and precisely—a small price to pay to avoid a situation such as this.  Had his memo stated that his directive was permanent and applied to all expenditures, no matter how routine or necessary, the claim that Mr. Guerra was being insubordinate would have more force.


Lastly, as to the directive regarding the salt pills and aspirin, the evidence clearly establishes that Mr. Guerra and his staff immediately complied by ceasing the distribution of said items.  The fact that he did not deliver the items to the Superintendent between the days of October 3 and October 22, 2002 is inconsequential and created no harm to the student.  


Recommendation 


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that PISD adopt the foregoing Findings of Fact and Conclusions of Law and GRANT Mr. Guerra’s appeal from her proposed termination.  I also recommend that Mr. Guerra be reinstated, that his contract be honored to its full term, and that he be awarded back pay, if applicable, from the date of his suspension.


SIGNED and issued this 7th day of February, 2003.



_______________________________________



Victoria Guerra



Certified Independent Hearing Examiner

CERTIFIECATE OF SERVICE

I hereby certify that on this day, I have served a copy of the Recommendation of the Hearing Examiner upon the persons named below, by placing a copy of the same in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 7th day of February 2003.
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Victoria Guerra

David Garza, Superintendent

VIA CMRRR:  7099 3220 0001 4224 6041

Premont Independent School District
VIA FACSIMILE:  (361) 348-2882
P.O. Box 530

Premont, Texas 78375 –0530

Olivia Guerra, Board President

VIA CMRRR:  7099 3220 0001 4224 6065

Premont Independent School District
VIA FACSIMILE:  (361) 348-2882
P.O. Box 530

Premont, Texas 78375 –0530

Mr. Dennis J. Eichelbaum


VIA CMRRR:  7099 3220 0001 4224 6072
7400 Gaylord Parkway, Suite 200

Via Facsimile:  (972) 377-7277
Frisco, Texas 75034

Mr. Mark W. Robinett


VIA CMRRR:  7099 3220 0001 4224 6096
2525 Wallingwood Drive, Bldg. 14
Via Facsimile (512) 328-4814
Austin, Texas 78746 Via Facsimile

Joan Howard Allen



VIA FACSIMILE:  (512) 475-3662
1701 North Congress Ave. 

Austin, Texas 78701-1494

Texas Education Agency


VIA CMRRR:  7099 3220 0001 4224 6089
Felipe Alanis, Commissioner

1701 North Congress Avenue, Ste. 2-185

Austin, Texas 78701

� Tr. 17-18;  Pet. Ex. 1.


� Tr. 79


� Pet. Ex. 3


� Tr. 27


� Tr. 31, 37-39;  Pet. Exs. 6 and 7.


� Tr. 27-38;  89-91.


� Tr. 30, 38.


� Tr. 92-93


� Tr. 60;  Pet. Ex. 10


� Tr. 96


� Tr. 60, 97


� Tr. 118


� Tr. 62


� Tr. 98


� Tr. 98-99


� Pet. Ex. 9


� Pet. Ex. 9


� Pet. Ex. 9


� Pet. Ex. 13


� Tr. 83


� Tr. 85


� Pet. Ex. 16


� Tr. 75-76; 85.


� Tr. 83, 101.


� Pet. Ex. 17


� Tr. 73-74


� Tr. 75-76; 85.





Recommendation of the Hearing Examiner
1
PISD v. Daniel Guerra


