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Statement of the Case

Respondent, Craig Smith (hereinafter called “Respondent” or “Mr. Smith”) appeals the decision of Petitioner, Boles Independent School District (hereinafter “Petitioner” or “Boles ISD”), to terminate Mr. Smith’s one-year probationary employment contract.  On or about December 3, 2002, BISD voted to terminate Mr. Smith’s contract as a teacher.  Mr. Smith timely filed a written request for an appeal  hearing before a Texas Education Agency certified hearing examiner. Ellen H. Adams was appointed by the TEA to hear the Respondent’s appeal.    


This matter came to be heard in Richardson, Texas on January 21, 2003 at the Region X Service Center Annex.  BIDS was represented by Sara Hardner Leon and Karen L. Johnson of  Powell and Leon, L.L.P. 1706 West Sixth Street, Austin, Texas. Mr. Smith was represented by Jeffrey Canfield, 513 N. Main Street, Conroe, Texas.

FINDINGS OF FACT 

After due consideration of the evidence and matters officially noticed, in my capacity as the  Certified Hearing Examiner, I make the following Findings of Fact. (Citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular Findings of Fact):

1. Respondent, Craig Smith, was hired by Boles ISD on or about June 19, 2002 under a One Year Probationary Contract for the 2002/2003 school year.  (P Ex.11).

2. Prior to entering into the contract with Mr. Smith, Boles ISD, by and through its employees Athletic Director Jimmy Todd Wallace and Assistant Superintendent Julie Spears, knew that Mr. Smith was not certified to teach any subject and, in fact, discussed with Mr. Smith his plans for becoming certified. (Tr. 26, 83).

3. The language of the employment contract conditioned employment upon the employee’s satisfactorily providing the certification necessary to teach. Failure to do so would be grounds for discharge.  (P. Ex.11, paragraph 6).

4. The Superintendent made the recommendation to the Board that Mr. Smith be hired subject to meeting the contingency of providing appropriate certification.  (Tr. 96).

5. Mr. Smith was assigned to teach two Texas History classes and Middle School athletics.  (P. Ex 36; Tr. 53).  He was aware at the time he executed his employment contract in June of 2002 of his teaching assignment and the requirement that he provide appropriate certification.  (Tr.135). 

6. On August 23, 2002, Assistant Superintendent Spears requested from Mr. Smith evidence of his teacher certification.  (P. Ex-13).

7. On August 28, 2002 Ms. Kerri O’Connor sent a memo to the Superintendent of Schools, Dr. Graham Sweeney, and Assistant Superintendent Spears alerting them to teachers who were not certified. Craig Smith’s name was listed with the notations “ETP History/PE (needs a deficiency plan or Region X Alternative Certification program letter.).” (P.Ex-32).

8. On October 4, 2002, Superintendent Sweeney informed Craig Smith that he failed to meet the requirements set forth for a certified classroom teacher and that he would no longer receive his contracted salary but rather would be paid on a daily basis as a substitute teacher ($85 a day.). (P.Ex-15) (TR 98).  Mr. Smith did not appeal this decision.  (Tr.31 ).

9. That same day (October 4, 2002) Mr. Smith completed an application to Texas A&M Commerce for a Deficiency Plan for Health and Physical Education.  (P.Ex-14 & 41, Tr. 116).  He was not accepted into the program and thus never received a Deficiency Plan from Texas A&M Commerce or any other university.  (Tr. 98, 131, 145; P.Ex-15).

10. On October 25, 2002, Dr. Sweeney informed Mr. Smith in writing regarding the 60 day time line under TAC Chapter 230, Subchapter Q, Rule 230.501 within which Mr. Smith must file the necessary paperwork in order to get a Permit. (P.Ex-16, Tr. 27) and that the 60 day period would expire on November 12, 2002. (P.Ex-17 & 35).

11. Dr. Sweeney took affirmative steps to assist Mr. Smith in obtaining temporary teaching credentials, including requesting that Region 10 expedite review of Mr. Smith’s Deficiency Plan for Texas History (P.Ex-40; Tr. 115, 116) and speaking with the Temporary Certification Program administrators about  allowing Mr. Smith to interview for the program.  (Tr.114,115).  On October 25, 2002, Dr. Sweeney requested that Region X help Mr. Smith gain acceptance into the program.  (P.Ex-20).

12. On November 5, 2002, a letter concerning a Deficiency Plan for the Region X program for Mr. Smith was sent to Dr. Sweeney. The letter outlined the requirements necessary for Mr. Smith to establish eligibility for Program participation in the area of Health/Physical Education.  He had to complete the interview process and be recommended for the program.  (P.Ex-21; TR 70).  Because Mr. Smith was also assigned to teach History, participation in the Region X alternative certification program in Health/PE only was insufficient.  Dr. Sweeney therefore requested that Smith be considered for admission for the program in the area of History, consistent with Smith’s teaching assignment.

13. On November 19, 2002 Region X informed Dr. Sweeney that Smith could not be admitted to Region X Preparation and Certification Program because his grade point average in History did not meet the minimum requirement.  (P.Ex-18).

14. It would not have been feasible for Boles ISD to modify Mr. Smith’s teaching assignment to an assignment limited to Health/Physical Education, as such an assignment would have involved major schedule changes on two campuses, and Mr. Smith would be required, of necessity, to teach World Geography and would need a permit in that subject.   (Tr. 54, 55, 85-87).

15. On December 4, 2002, Craig Smith interviewed for admission into the Region X Alternative Certification Program in the area of Health/Physical Education.  He was rejected for participation in the program.  (Tr.147; P. Ex. 42 )

16. Boles ISD District Policy DFBB (Local ) lists the following as reasons for contract termination:



Failure to fulfill requirements for certification, including passing the TECAT or ExCet.

      
Failure to fulfill the requirements of a deficiency plan under an Emergency Permit, a Special  Assignment Permit, or a Temporary Classroom Assignment Permit.  


(P. Ex. 27)

17.
BISD Policy DFAA (Legal) allows the discharge of an employee at any time for good cause as determined by the Board. Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similar school districts. (P. Ex. 28).

18
Mr. Smith was negligent  in his efforts to obtain appropriate teaching credentials, waiting until the eve of the statutory deadline to begin the application process even though he had known since the date the contract was signed that it was incumbent upon him to obtain the necessary permit or permits and that failure to do so would be grounds for termination.  (Tr. 57-58).

19.
Good cause did exist for the termination of the contract between Boles ISD and Craig Smith.
DISCUSSION

Boles ISD entered into a one-year probationary contract on June 19, 2002, with Craig Smith, and Mr. Smith began his duties under the contract.   Boles ISD knew that Mr. Smith was not certified, and Mr. Smith knew that the contract required that he obtain certification and that his failure to do so would be grounds for termination.  The evidence is uncontested that although Mr. Smith made  attempts at obtaining an emergency permit, he did not do so in a timely or diligent manner.  Rather,  the record reflects that he took no action until prompted; and along each step of the way, others seemed to care more and do more than Mr. Smith to obtain the necessary permit.  The result is that  Mr. Smith did not satisfactorily provide the necessary credentials as required by the contract.  He, in fact, proved himself ineligible for the credentials that would permit him to teach school in Texas in the area of History; and even in the area of Physical Education, he  was unable to gain entrance into an alternative certification program which would render him eligible for a temporary certificate. 


Craig Smith’s contract with the Boles Independent School District placed a duty on him to secure teaching credentials, and his failure to do so were grounds for his discharge. 

 
There is good cause for BISD to terminate the contract of Craig Smith. “Good cause” is defined in the Education Code as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state.”  Tex. Educ. Code §21.104(a). Mr. Smith’s failure to provide the requisite minimum professional credentials to serve as a professional educator fail to meet the accepted standards for the profession as a matter of state law. 


The Petitioner’s arguments, both in its Motion for Summary Judgment and Plea to the Jurisdiction, that Respondent never had a valid, binding contract, are not persuasive.  The Petitioner and the Respondent executed the contract, and the Respondent commenced his duties under that contract with the full knowledge and cooperation of the Petitioner.  The contract was “conditioned upon Employee’s satisfactorily providing the certification, service records, teaching credentials, and other records and information required by law, The Texas Education Agency, the State Board for Educator Certification, the State Board of Education, or the District,” and the “failure of Employee to maintain certification in the position(s) assigned may be grounds for discharge” (emphasis added).  


Had Petitioner given Respondent a reasonable time to produce a permit and upon Respondent’s failure to produce it declared the contract void, the argument based on the “no contract” theory would be more compelling. That, however, is not what happened.   Petitioner allowed the Respondent time and opportunity to obtain such certification by way of an emergency permit and even assisted in such efforts.  Petitioner’s actions nullify its later contention that there never was a contract.

                              
CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law.

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Subchapter F, §21.251(a)(2) of the Texas Education Code.

2. The Respondent was employed under a One-Year Probationary Contract as a Certified Classroom Teacher on June 19, 2002.

3. A teacher who has a probationary term contract can only be terminated during the term of the contract if good cause supports the termination. 

4. The Respondent was recommended for termination pursuant to the authority in Subchapter C, §21.104(a) on December 3, 2002.

5. Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship. 

6. The Petitioner has good cause to terminate Respondent’s probationary term contract during the contract term.

Recommendation


After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is RECOMMENDED that the Board of Trustees for the Boles Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and


IT IS FURTHER RECOMMENDED that the probationary contract of Craig Smith with the Boles Independent School District be terminated; and


IT IS FURTHER RECOMMENDED that Mr. Smith’s appeal of the recommended termination of his probationary contract be denied.


SIGNED AND ISSUED this ______ day of February, 2003.








Respectfully Submitted,








______________________________








Ellen H. Adams








Certified Independent Hearing Examiner
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