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RECOMMENDATION OF THE HEARING EXAMINER

       STATEMENT OF THE CASE
Respondent, Theresa Johnson (Johnson) appeals the proposed action of the Dallas Independent School District (DISD) to terminate her employment.  Johnson is currently under a three year term contract.  DISD contends it has good cause for the proposed termination. 

Johnson is represented by Mr. John Weddle of Dallas, Texas.  DISD is represented by Ms. Leslie McCollom of the O’Hanlon & Associates Law Firm of Austin, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

FINDINGS OF FACT


After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. Johnson has worked for DISD on two occasions.  The first period of employment was for a six year period covering school years 90/91, 91/92, 92/93, 93/94, 94/95, and 95/96.   The second employment with DISD started with the school year 00/01 initially under a probationary contract. This probationary contract was later determined to be a one year term contract because of Johnson’s past Texas education experience.  The three year employment contract covered school years 01/02, 02/03 and 03/04. (Employer’s Exhibits 34 & 35 and Crowder testimony Volume II, page 361, line 22 through page 363 line 14)

2. On March 25, 2002 Johnson was sent a letter regarding her proposed termination by DISD. (Employee’s Exhibit 1)

3. On July 19, 2002 an Independent Hearing Examiner granted the DISD Motion for Non Suit without prejudice. (Employer’s Exhibit 62)

4. The DISD Representative acknowledged the granting of the DISD Non Suit dismissed the termination proceedings.  Any subsequent termination proceeding would be a new termination proceeding. (see Coleman testimony volume 1, page 48, lines 1-20)   

5. On August 13, 2002 DISD sent a letter to Johnson regarding her proposed termination by DISD.  This Termination Proposal Letter is determined to be a new Termination Proposal Letter and not an amended Termination Proposal Letter. (Employer’s Exhibit 52 and Finding of Fact 4)   

6. On October 21, 22, 23, and November 8, 2002 a hearing was held in Dallas, Texas on the proposed termination included in the August 13, 2002 letter.

7. At the Hearing on October 21, 2002 the Respondent made a Motion for Continuance because of the absence of Johnson.  This Motion was denied for a lack of substantiating evidence for the reason for the absence.  The Hearing proceeded in the absence of Johnson but with the presence of her attorney. (see transcript, Volume I, pages 9,10,11,12, and lines 1-16 of page 13 and page 108, line 25 and page 109 lines 1-14) 

8. At the Hearing on October 22, 2002 the Respondent made another Motion for Continuance because of the continuing absence of Johnson.  This Motion was denied for a lack of substantiating evidence for a reason for the absence.  The Hearing proceeded without the presence of Johnson but with the presence of her attorney. (see transcript, Volume II, page 245 line 1through page 254 line 11and page 256 line 18 through page 270 line 23) 

9. Johnson did not attend the Hearing on October 23, 2002.  At the conclusion of the Hearing Respondent made another Motion for Continuance.  This Motion was granted and the Hearing was continued to November 8, 2002 at 10 a.m. in the DISD Hearing Room.  A Waiver of time was agreed to and later signed by the attorneys, the Petitioner and Respondent.  Under this waiver the Recommendation of the Hearing Examiner is due on December 6, 2002. (see transcript, Volume III, pages571 through 580) 

10. At the Hearing on November 8, 2002 Johnson was present and testified.  She was given the opportunity to review the transcript of Principal Ward’s testimony prior to her testimony.  Johnson’s counsel was also given the opportunity to recall Ward should that be deemed desirable. (see transcript Volume IV, page 588, line 16- page 591, line 1)

11. The Hearing concluded on November 8, 2002.  The Petitioner’s and Respondent’s briefs were due November 22, 2002.  The Hearing Examiner’s Recommendation was due December 6, 2002. (see Volume IV, page 721, lines 19-25)earing concluded on November 8, 2002 Hhhh
12. The prior DISD work history of Johnson consisting of 72 pages was admitted as Employer’s Exhibit 34.  Page 19 of 72 is a notice of separation from employment with the notation that Johnson had resigned in 1995 while under a notice of proposal to terminate. (Employer’s Exhibit 34, page 19)

13. Johnson’s 02/03 school year commenced prior to the issuance of the August 13, 2002 termination proposal letter. (see Ward testimony Volume 2, Page 339, lines 14-25, pages 340, 341,and page 342, lines 1-14)

14. Johnson omitted material information on her DISD 1998 Application for Employment.  She did not list employment at Cedar Hills ISD from 1995-1996 nor disclose her probationary contract was terminated in 1996. (see Employer’s Exhibit 44)  She did not list employment at Terrell ISD from 1999-2000 nor disclose her probation contract was terminated in 2000. (see Employer’s Exhibit 46)  She did not disclose she was terminated By Mesquite ISD in 1998. She did not answer the question on the application concerning prior terminations and non renewals. (see Employer’s Exhibit 50)  

15. Johnson did not present DISD with an updated valid Texas Teaching Certificate showing the Reprimand that was the result of the Agreed Final Order of the Texas State Board for Educator Certification. (see Employer’s Exhibit 40) 

16. On July 25, 2002 Johnson revealed on the DISD Applicant Data Record Release Form that she had been convicted of a felony and pled no contest. She stated on the form: 

“In Detroit about 18 or 20 years age, I agreed to complete 120 hrs. of community service for alledged welfare inconsistencies, after reporting my caseworker for racial remarks.  This is embarrassing and should be expunged.”

Johnson admitted on cross examination she had actually served 888 hours of community service.  

On August 5, 2002 the DISD Personnel Department approved Johnson for hire.  (see Exhibit 38)

17. Johnson was rated overall as meets expectations on her Official Performance Form signed on June 4, 2001 by Principal Ward. (see Employer’s Exhibit 35)  She was rated as meets expectations in thirteen out of fourteen categories.  In the comments section it was noted Johnson should maintain a positive rapport with co-workers. (see Employer’s Exhibits 13)

       18. In a November 30, 2001 Memo to Willie Crowder, Principal Ward

disclosed he recently discovered Johnson was demoted and recommended      for termination while previously employed by DISD. (see Exhibit 24)

       19. On August 6, 2001 Principal Ward filed in Johnson’s personnel file an

internet produced copy of an Official Record of Certification for Johnson  from the Texas State Board  for Educator Certification.  The Official Record noted Johnson was currently under review by the SBEC Professional Discipline Unit. Shortly after this discovery Mr. Ward talked with Johnson about her certification.  (see Exhibit 38 and Ward testimony volume 1, page 196, lines 10-23) 

18. All specific reasons for termination in the August 13, 2002 Termination Proposal Letter, except for the recently discovered falsification and material information withheld, occurred in the prior 2001/2002 school year. (Employer’s Exhibit 52)

19. Certain information regarding Johnson’s falsification and material omissions on her DISD Application were discovered after the March 25, 2002 Termination Proposal Letter had been issued and are considered “recently discovered”.  The falsification and material omissions are also considered as a continuing violation and were properly included as a specific reason for termination in Johnson’s August 13, 2002 Termination Proposal Letter. ( See Coleman Testimony Volume 1, page 37, lines 16-25 and page 38, lines 1-9)

DISCUSION
DISD must prove by a preponderance of the evidence that it had good cause to propose termination of Johnson’s Term Employment Contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  DISD claims it had good cause based on the specific reasons, (either individually or collectively), set forth in the August 13, 2002 Termination Proposal Letter to Johnson.  These specific reasons are:

1. Falsification and/or withholding of material information in completing the    

     DISD application for employment.

2. Making inappropriate, disparaging and/or malicious remarks about 

      supervisors, colleagues and this district.

3. Acts of insubordination and unprofessional remarks directed towards  

      supervisors.

4. Violation of directives and district policy related to employee absences and 

sign out and sign out procedures.  (Direct quote from letter I assume violation of sign in/sign out procedures was intended.)

5. Making false and/or unfounded accusations of misconduct against colleagues

      and supervisors, and/or misrepresenting facts about your job performance.

6.  Threatening gestures and remarks made toward colleagues and/or supervisors.

7. Failure and/or refusal to improve deficiencies in performance previously

identified and documented in evaluation instruments and/or memos that you have received during your employment. 

8. Failure to complete and/or maintain student records or to provide records to

      other district officials.

9. Unauthorized and/or illegally taking possession of student records, copying

      student records, and/or disclosing student records.

          10.  Making inappropriate, unprofessional and/or hostile remarks to students and

     parents.

    11.  Violation of directives, procedures and policies related to the administration 

and/or security of standardized tests, reporting of violations of law to police agencies, interactions with staff and students, and the handling of student records.

    12.  Violation of directives not to discuss matters with other people that under

      investigation.

    13.  You have failed to maintain good relationships with parents, colleagues, other

     district employees and supervisors.

14. You have routinely conducted yourself in a manner that deteriorates morale in 

       the department and your relationship with other employees.

DISD has proven by substantial evidence that Johnson did not supply material information in submitting her application for employment to DISD.  She omitted information on employment with Cedar Hills ISD and Terrell ISD.  She left blank the application question “have you ever been terminated for cause, been asked to resign, had a contract non-renewed or left employment involuntarily?”. (see finding of fact 12)  Johnson also admitted on cross examination that she had served 888 hours of community service as opposed to the 120 hours she had stated on the Applicant Data Release Form.

(see Finding of Fact 16)  These omissions and falsification are a continuing violation and in themselves gave DISD good cause to terminate Johnson when these omissions and falsification come to the attention of DISD.  These omissions and falsification came to the attention of DISD after the March 22, 2002 Termination Proposal Letter, and because the omissions of material information and falsification are continuing violations, DISD was correct in listing them as a specific cause for termination in the August 13, 2002 Termination Proposal Letter.

The issue of the reprimand on the Teacher’s Certificate is more difficult and the Hearing Examiner does not believe it falls within the bounds of a recent discovery by DISD.  On the Applicant Data Record Release signed by Johnson in July 2000, she put DISD on notice regarding the existence of a welfare fraud record in Detroit.  (see Finding of Fact 16).  Further Principal Ward discovered no later than August 2001 that Johnson was under review by the SBEC Professional Discipline Unit for not disclosing this welfare fraud in her request for certification.  He then talked with Johnson about this situation. (see Finding of Fact 19).  These circumstances preclude the reason for the Reprimand on the Teacher Certificate as being a recently discovered issue.  There is a technical violation of not supplying a current teacher certification but I do not believe such a technical violation, in and of itself, is sufficient cause for termination.  Johnson did not supply a current certificate however DISD’s Human Resources Department and Principal Ward, were aware of the reason for the reprimand.  Had Johnson supplied the certificate with the reprimand it would appear she would have continued in DISD’s employment.  The Hearing Examiner comes to this conclusion because after gaining knowledge of the existence of a welfare fraud record, DISD’s Human Resources Department approved the hiring of Johnson, and Principal Ward allowed her to continue in employment with a new three year employment contract.  Therefore this technical violation appears to involve more form than substance.  DISD Human Resources and Principal Ward knew the reason for the reprimand yet approved hiring Johnson under a one year contract and continuing her employment under a subsequent three year contract. 

Also there is no violation of Tex.Educ. Code 22.085 as this section does not apply where an employee notifies the district and Johnson had notified the Dallas ISD of her felony conviction. (see above paragraph discussion.)        

When DISD obtained a Non Suit in the prior proceeding they were required

 to start anew in any termination proposal for Johnson.(see Finding of Fact 4).  Johnson’s 2002/2003 school year had started before the August 13, 2002 Termination Proposal Letter was issued.  (see Finding of Fact 13).  All specific reasons for termination in the August 13, 2002 letter, except for the recently discovered material information withheld, occurred in the 2001/2002 school year and were listed in the March 25, 2002 Termination Proposal Letter. (see Funding of Fact 20)

Allegations contained in the August 13, 2002 Termination Proposal Letter that occurred in the 2001/2002 school year cannot support a finding of good cause in the present school year unless they had been just discovered.  This was set forth by the Commissioner in Nassar v. Dallas ISD, 063-R3-1198 (Aug. 26, 1999).  This decision contains the following language:

[The employee] is correct that good cause, under a termination policy,

usually cannot be found on events that occurred in previous school years.

As a general rule, a teacher’s contract can only be terminated for the events of the current school year.  An exception to this rule would occur if a district just discovered a teacher’s wrongful conduct.  For example, a district could terminate a teacher’s contract if the district discovered that four years ago a teacher had a romantic relationship with a student.

In this matter the withholding and falsification of material information was a recently discovered continuing wrongful conduct.  As such it was properly included as a specific reason for termination in the August 13, 2002 Termination Proposal Letter.  Therefore the information withheld by Johnson pertaining to employment and circumstances surrounding leaving employment at Cedar Hill ISD, Terrell ISD and Mesquite ISD, and the falsification of the number of community service hours served, constitute good cause for the termination of Johnson.

Johnson did not appear at the first three days of the Hearing.  There was no credible evidence presented to support a continuance.  The hearing Examiner considered Johnson’s motions for continuance each day and talked with her Doctor each day.  After concluding the third day of hearing the Hearing Examiner again talked with Johnson’s doctor and only then did the doctor say there was a treatable kidney infection.  Johnson had a past history of claiming illness at the time of hearings.  It was with an abundance of caution that the Hearing Examiner continued the Hearing for a fourth day to allow Johnson to testify.  At the fourth day of the hearing Johnson was allowed to review the transcript before her testimony.  She was given the opportunity to recall Superintendent Ward to the stand.  Her attorney had offered video tapes of depositions where Johnson was present and given an opportunity to participate in the proceedings.  Simply put Johnson did not present a good reason not to be present at the first three days of the Hearing.  This matter is ultimately determined by Johnson’s omissions and falsifications.  She was given every opportunity to address these issues.  In fact she testified and was cross examined on these issues.  (see Findings of Fact 8,9,&10 and Johnson testimony Volume 4.)  

The Education Code provides for a prompt hearing.  When hearings are delayed

by the parties and a non-suit is issued, the District risks an application of the ruling in Nassar.  In this case when the subsequent termination proposal letter was issued in the following school year, that letter stood as a new termination proposal letter and must be supported by events that occur in that school year unless there are event(s) that qualify as recently discovered.    

Perhaps the most puzzling aspect of this matter is why DISD did not check its own record of past employment of Johnson.  Such a check would have revealed Johnson had resigned from DISD while under a notice of a proposal to terminate.  (see Finding of Fact 12).  Equally puzzling is the discovery by Principal Ward of this prior DISD conduct and the inclusion of this information in his November 30, 2001 letter and yet the first Termination Proposal Letter of March 25, 2002 did not list this omission by Johnson as a cause for termination. (see employer’s exhibit 24, employee’s exhibit 1, and Finding of Fact 18)  Because this omission was discovered by DISD in the school year 2001/2002 prior to the issuance of the March 25, 2002 Termination Proposal Letter, this information omission from Johnson’s application cannot be used as cause for termination of Johnson in the subsequent 2002/2003 school year. (see Nassar v. Dallas ISD explanation above).  There also is the question of whether DISD can recently discover its own records.  However there is no need to explore that question since the information was not included in the March 25, 2002 Termination Proposal Letter and is not a recent discovery.

Remediation should not be considered in this case because of the extensive amount of omissions and falsification coupled with the poor prior employment history of non renewals, termination for cause, and other adverse circumstances regarding prior employers.  

CONCLUSIONS OF LAW 

  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

3. Johnson falsified information, did not provide complete prior employment history and did not acknowledge if she had ever been terminated for cause, been asked to resign, had a contract non-renewed or left employment involuntarily.  These omissions as they pertain to Cedar Hill ISD, Terrell ISD, and Mesquite ISD and the falsification of the number of hours of community service were recently discovered  and constitute good cause for termination.   

4. DISD does have good cause to terminate the three year term employment contract with Johnson. 

RECOMMENDATION


  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Johnson’s Employment Contract. 


Remediation should not be considered in this case because of the extensive amount of omissions and falsification coupled with the extensive poor prior employment history of non renewals, termination for cause, and other adverse circumstances regarding prior employers.  

  
Signed and issued the 4th day of December 2002.

________________________





Frederick P. Ahrens





Certified Independent Hearing Examiner
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