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RECOMMENDATION OF THE HEARING EXAMINER

Statement of the Case


Respondent, Heriberto Pacheco (hereinafter “Mr. Pacheco) appeals the proposed action of the Petitioner Pharr-San Juan-Alamo Independent School District (hereinafter “P.S.J.A.”) to terminate Mr. Pacheco’s one-year term contract for certified administrator.  


Mr. Kevin O’Hanlon represents P.S.J.A.  Mr. William McCarthy represents Mr. Pacheco.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.  

FINDINGS OF FACT 
1.
Mr. Pacheco is employed by P.S.J.A. as a certified administrator, which requires a mid-management certification.

2.
Mr. Pacheco’s employment was non-renewed in 2000 by P.S.J.A.

3.
Mr. Pacheco appealed the Board’s decision to the Commissioner of Education in Cause No. 027-R10-1200, alleging that the process used by the Board to non-renew and/or terminate his term contract was not the proper procedure under Chapter 21, Texas Education Code.

4.
The Commissioner ordered Mr. Pacheco reinstated. The Commissioner’s decision did not reach the merits of P.S.J.A.’s decision to nonrenew or terminate Mr. Pacheco’s employment contract.  The Commissioner reached his Decision on a purely procedural ground, i.e. that the District had not properly followed the provisions of Chapter 21 of the Texas Education Code.
  

5.
After the Commissioner’s Decision, P.S.J.A. staff re-considered Mr. Pacheco’s term employment contract.  It was determined that Mr. Pacheco’s most recent contract was signed by Mr. Pacheco on August 10, 1999 and was for service as a Certified Administrator in the District.
  

6.
P.S.J.A. failed to employ the proper procedures in determining whether Mr. Pacheco was certified at the time that the August 10,1999 contract was automatically renewed.
  

7.
The August 10, 1999 contract contains an express provision requiring Mr. Pacheco to maintain his certification as a certified administrator.
 

8.
After the commissioner’s decision, P.S.J.A. staff determined that Mr. Pacheco did not currently hold a valid certificate as an Administrator or as a Principal.
  

9.
Mr. Pacheco’s probationary mid-management administrator certificate expired on or about August 1, 1998.  Mr. Pacheco has not held an appropriate administrator’s certificate issued by the State Board for Educator Certification since that time.

10.
It is the policy of the Pharr-San Juan Alamo Independent School District that persons under contract as Certified Administrators must hold a valid Administrator’s Certificate.
 

11.
PSJA Policy DCB (Legal) provides in relevant part:


REQUIREMENTS:  CERTIFICATE

A person who desires to teach in a public school shall present the person's certificate for filing with the District before the person's contract with the Board is binding. Texas Education Code 21.053(a) [See DCB(LOCAL) for listing of term contract positions] 

12.
PSJA Policy DCB (Local) provides in relevant part:

CERTIFICATION REQUIRED BY SBEC

Term contracts governed by Chapter 21 of the Education Code (educator term contracts) shall be provided to: 

1.  
SBEC certified employees serving full-time as principals, assistant principals, 

teachers, counselors, diagnosticians, librarians, and the athletic director; and 

2.  Full-time nurses. 



CERTIFICATION REQUIRED BY DISTRICT  ADVANCE \d 5
Educator term contracts shall be provided also to persons in the following positions for which the District requires current SBEC certification: other certified administrators and professionals as determined by the Board. 

13.
PSJA Policy DBA (Local) provides in relevant part:

Personnel shall possess valid credentials before contracts are issued, duties are assigned, or payment is made from any source of funds. All teachers who are employed with emergency permits must satisfy TEA requirements for proper certification for the position in which they are assigned within the time allotted by TEA. 

All professional employees who have earned certificates, endorsements, or degrees of higher rank since the previous school year must file with the Superintendent: 

1.
An official college transcript showing highest degree earned and date conferred.;

2.
Valid certificate or endorsement.

14.
PSJA Policy DBA (Legal) provides:

A person may not be employed as a teacher, teacher intern or teacher trainee, librarian, educational aide, administrator, or counselor by the District unless the person holds an appropriate certificate or permit. A person who desires to teach in a public school shall present the person's certificate for filing with the District before the person's contract with the Board is binding. Texas Education Code 21.003(a), 21.053(a) 

15.
 Paragraph 6 of Mr. Pacheco’s contract provides:

This contract is conditioned on Employee’s satisfactorily providing the certification, service records, teaching credentials, oath of office, and other records required by law, the Texas Education Agency, or the District.  Failure of Employee to maintain certification in the positions assigned may be grounds for discharge.

16.
Mr. Pacheco holds no certificate which would meet either the district or state law requirements to hold the position of certified administrator within P.S.J.A.

 
17.
Mr. Pacheco’s failure to maintain a valid administrator’s certification is in violation of State law, District Policy, and the express terms of his contract.  The failure to maintain a valid certificate constitutes good cause for the termination of Mr. Pacheco’s term employment contract.


CONCLUSIONS OF LAW

1.
Jurisdiction is proper under Texas Education Code Section 21.251.


2.
Mr. Pacheco is a term contract teacher whose contract may only be terminated pursuant to Tex. Educ. Code § 21.211 for good cause.


3.
The provisions of PSJA Policy are entirely consistent with the provisions of state law governing certification requirements.  


4.
Texas Education Code § 21.003(a) provides:

§ 21.003. Certification Required

(a) A person may not be employed as a teacher, teacher intern or teacher trainee, librarian, educational aide, administrator, or counselor by a school district unless the person holds an appropriate certificate or permit issued as provided by Subchapter B. 


5.
Texas Education Code § 21.201 (1) provides:



In this subchapter:


"Teacher" means a superintendent, principal, supervisor, classroom teacher,                           counselor, or 
other full-time professional employee who is required to hold a 
                certificate issued under Subchapter B or a nurse. The term does not include a                        person who is not entitled to a probationary, continuing, or term contract under                     Section 21.002, an existing contract, or district policy.  


6.
In construing the very same 1999-2000 Term Certified Administrator Contract at issue in the present controversy, the Commissioner in Docket No. 027-R10-1200, determined that Mr. Pacheco was a “teacher” within the definition of Subchapter E.  If Mr. Pacheco had not been a “teacher” within the meaning of Subchapter E of Chapter 21, the Commissioner would not have had jurisdiction over his previous appeal.
  


7.
As a “teacher,” Mr. Pacheco is entitled to the full protections of Chapter 21.  However, he is also bound by the strictures of the same statutory scheme he previously invoked to obtain the procedural rights.  Because of his past reliance on the procedural protections afforded him as a certified administrator, Mr. Pacheco is now estopped to deny his status.


8.
The fact that the Commissioner of Education ordered reinstatement in the previous case does not preclude termination in this case.  Petitioners are entitled to reinstatement under Tex. Educ. Code §21.304(e); however, resolution of this case does not stop there.  Petitioners must also demonstrate that they are in fact currently certified in order to be issued a valid contract and in order for the district to be able to legally pay their salary under Tex. Educ. Code §21.053.
  


9.
The law requires that a teacher always maintain a valid teaching certificate in order to be employed as a public school teacher.  Thus, there can be no contract if a teacher does not have a valid teaching certificate.
 If the educator does not hold a valid certificate, the teaching contract is void as a matter of law.
 
  10.
Mr. Pacheco’s failure to maintain a valid administrator’s certification is in violation of State law, district policy and the terms of Mr. Pacheco’s contract.  The failure to maintain a valid certificate constitutes good cause for the termination of Mr. Pacheco’s term employment contract.  





DISCUSSION


The legal principles governing this termination proceeding are clear.  Since the evidence clearly demonstrates that Mr. Pacheco does not currently hold a proper administrator certification issued by the State Board of Educator Certification, his contract must be terminated based upon the clear mandates of state law, PSJA Policy, and the express terms of the contract itself.


RECOMMENDATION




I recommend that the term employment contract of Mr. Heriberto Pacheco as a Certified Administrator with the Pharr-San Juan-Alamo Independent School District be terminated for the failure to hold a valid administrator’s certificate.



SIGNED this 13th day of December, 2002.









_______________________________









Victoria Guerra









Certified Hearing Examiner

CERTIFIECATE OF SERVICE

I hereby certify that on this day, I have served a copy of the Recommendation of the Hearing Examiner upon the persons named below, by placing a copy of the same in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 13th day of December 2002.
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�  Landers v. Round Rock ISD, TEA Docket No.032-R1-1101(Comm’r. Educ. March 26, 2002).  





� Barnes, et al v. Port Arthur ISD, TEA Docket No. 110-R2-802 (Comm’r. Educ. October 17, 2002).





�  Swanson v. Houston Indep. Sch. Dist., 800 S.W.2d 630, 634 (Tex.App. –Houston [14th Dist.] writ denied).  


 � Id.; citing Hunter v. Cartwright, 90 S.W.2d 900 (Tex.Civ.App –Fort Worth 1936, writ dism’d); Richards v.               Richardon, 168 S.W.50 (Tex.Civ.App. –San Antonio 1914, no writ).  











