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Statement of the Case


By letter dated August 12, 2002, Houston Independent School District (hereafter "Administration") proposed to terminate the employment of Mr. Gary Floyd.  Mr. Floyd was employed under a term contract and notice of his proposed termination was provided pursuant to Section 11 of the term contract and Sections 21.211 (a) and 21.251(a) of the Texas Education Code.


I was appointed by the Commissioner of Education as the Certified Independent Hearing Examiner to preside over this matter on August 27, 2002.  The parties waived the 45-day decision deadline and the hearing in this matter was held on November 21, 22, 23, and 25, 2002.  


Based upon the evidence presented and admitted into the record of this proceeding, I make the following findings of fact:

Findings of Fact

1. Mr. Floyd's notice of proposed termination letter included three "good cause" grounds for termination, being immorality, failure to comply with official directives and established school board policy, and violations of the Code of Ethics and Standard Practices for Texas Educators [Admin. Exh. #1].

2. There are two incidents upon which the proposed termination action is based.  The first involves the Mr. Floyd's altercation with a student, Jessica C. and the second involves Mr. Floyd's alleged failure to comply with an official directive given to Mr. Floyd in April 2002, after an incident involving Mr. Floyd and a student, Augustin P.  Mr. Floyd's proposed termination action does not involve the incident between Mr. Floyd and Augustin P. but only involves Mr. Floyd's alleged failure to comply with the directive arising out of that incident during the Jessica C. incident.  [Admin. Exh. #1]. 
Jessica C. Incident

3. On the morning of April 30, 2002, before classes began, Mr. Floyd, a teacher in the LEAP Program at Sam Houston High School, was stationed at the entrance to the Ninth Grade Classroom Building as students began arriving at school.  

4. Three students, Jessica C., her sister Sandra C., and Sandra's boyfriend, Ernesto F. [T. 338], were walking from the cafeteria to the Ninth Grade Classroom Building with a cooler containing breakfast for another teacher (Ms. Johnson).  Ms. McKinley, the assistant principal, was stationed outside between the cafeteria and the Ninth Grade Classroom Building and she observed that Jessica and Sandra had their shirts untucked.  She told them to tuck in their shirts.  Jessica partially obeyed.  Sandra did not.  [T. 567-568].

5. The school dress code required students to have their shirts tucked in and all teachers and administrators were responsible for enforcing the dress code.

6. As Jessica walked out of view of Ms. McKinley and towards the Ninth Grade Classroom, she untucked her shirt and this was observed by Mr. Floyd.  As the three students approached the entrance to the Ninth Grade Classroom, Mr. Floyd twice told Jessica to tuck in her shirt and that he had heard Ms. McKinley tell them to tuck in their shirts [T. 139-142].

7. Mr. Floyd knew Jessica, having had her as a student the previous year.  Jessica had numerous prior disciplinary actions initiated against her by Mr. Floyd and other teachers for violations of the dress code, truancy, and for using profanity and showing disrespect to classroom teachers.  [Resp. Exh. #19 and 20]. 

8. Mr. Floyd did not know Sandra and did not know she was Jessica's sister. 

9. Jessica only partially complied with Mr. Floyd instructions to tuck in her shirt.  Consequently, Mr. Floyd told her "That's all right.  That's not the way to handle it, but we'll write it up later."  Jessica then proceeded through the entrance and down the hall.  Once Jessica passed, Sandra and Ernesto followed.  As Sandra passed, she said to Mr. Floyd, "You goddam ugly black motherfucker, get out of the way."  [T. 145].  

10. Because of this use of profanity, Mr. Floyd instructed Sandra to immediately go to the administration office and talk to the administrator.  The office was adjacent to the entrance.  Sandra refused to comply and began walking down the hallway with Jessica and Ernesto. [T. 146].

11. A video tape of what happened next is in evidence in this proceeding. [Admin. Exh. #13 and 14].

12. Mr. Floyd, not knowing who Sandra was, followed her down the hallway to Ms. Johnson room.  The three students enter Ms. Johnson's room and Sandra got her binder and left the room.  As she left the room, she turned away from the administration office to go out the back door and Mr. Floyd again told her to go to the office.  Jessica and Ernesto came back out of the room and Sandra turned toward them and yelled to Jessica that Mr. Floyd had called Jessica a tramp.  This enraged Jessica and she slammed open the door and then  proceeded toward Mr. Floyd pointing her finger at him and yelling, "You goddam ugly black motherfucker, I'm going to kick your . . ."  [T. 148-155].  Ernesto followed Jessica and Sandra tried to intervene to stop Jessica but she pushed Sandra aside and attacked Mr. Floyd by slapping or hitting him in the face and eye with the butt of her hand.  [Admin. Exh. #14, Frame 223; T. 156].

13. Mr. Floyd immediately and spontaneously reacted to this attack (within one second) and punched Jessica with his fist knocking her to the floor.  He then followed her to the floor hitting her at least one other time in the shoulder.
  Mr. Floyd then backed away.  This all occurred within two seconds of Jessica's initial assault of Mr. Floyd.  [Admin. Exh. #14, Frames 224-235].

14. Ernesto and Sandra then came to Jessica's aide and began pushing Mr. Floyd away from Jessica.  [Admin. Exh. #14, Frames 236-245].

15. Jessica then stood up and again attacked Mr. Floyd but he fended off her blow by shoving her face.  [Admin. Exh. #14, Frames 246-262].  Jessica was then restrained by another teacher.

Grounds for Termination

16. Mr. Floyd did not engage in misconduct when he struck Jessica twice with his fist and pushed Jessica with his hand. 

17. Mr. Floyd used reasonable force under the circumstances then existing to protect himself from Jessica's attack.

18. Striking Jessica twice with his fist after she struck him in the face and eye was not unreasonably excessive but was reasonably consistent with the force that had been directed against him by Jessica.

19. Attempting to repel Jessica's attack by striking her twice with his fist when there were two other potentially threatening students in the immediate vicinity was reasonable and necessary under the circumstances then existing.  

20. The circumstances then existing included Sandra instigating and inciting the incident by falsely telling Jessica that Mr. Floyd had called Jessica a tramp and by Ernesto following Jessica when she aggressively moved toward Mr. Floyd during her attack.

21. At no time did Mr. Floyd call Jessica a tramp.

22. Mr. Floyd complied with official directives and established school board policy throughout the incident in question.

23. After the incident with Augustin P., Mr. Floyd was not informed by Shelly McKinley, assistant principal, in April 2002, that he was too aggressive in correcting student dress code violations, nor was he directed to use good judgment in dealing with student discipline.  [T. 590].  Instead, Mr. Floyd was directed by Shelly McKinley not to touch students.
 

24. Mr. Floyd did not violate Ms. McKinley's directive during the incident involving Jessica.  He did not touch Jessica or any other student during the incident until after he had been attacked and then he did so only in a manner to protect himself from further attack.

25. Mr. Floyd's actions in telling the students to tuck in their shirts, in instructing Sandra to immediately go to the office after she cursed him, and in following her down the hall to the classroom, were appropriate actions and the actions expected of a teacher under those circumstances  [T. 593-599].

26. The April 30, 2002 incident did not involve corporal punishment or a disciplinary method directed against Jessica.

27. The April 30, 2002 incident did not involve physical restraint of Jessica or any student by Mr. Floyd.

28. During the 2000-2001 and 2001-2002 school years, Mr. Floyd was evaluated by the school staff and received all proficient and exceeds domain ratings.  [Respondent's Exh. #16 and 17].

Discussion


This termination action arises out of the April 30, 2002 incident between Mr. Floyd and Jessica C., her sister Sandra C. and Ernesto F.  There were numerous inconsistencies regarding the precipitating events leading up to the incident.  Both Sandra  and her boyfriend Ernesto testified that Mr. Floyd called Jessica a tramp as they entered the building and that this is what prompted Sandra into cursing Mr. Floyd. [T. 324, 409].  Neither however, could specifically remember what was said.  Mr. Floyd denied ever having called Jessica a tramp. [T. 144].  I found Mr. Floyd's testimony regarding the incident to be the more credible testimony.  

Sandra admittedly cursed Mr. Floyd during the incident in question [T. 422] and yet, her statement given the day of the incident, was self-serving and inaccurate in numerous respect.  Specifically, in her statement, she claimed that Mr. Floyd was "all upon her (Jessica's) face and she slapped him because he was calling her all these kinds of names . . ." [Admin. Exh. #17].  The videotape and preponderance of the evidence clearly reflects that Mr. Floyd was dealing directly with Sandra and had his back to Jessica when Sandra told Jessica that Mr. Floyd had called her a tramp.  At no time was Mr. Floyd "all upon Jessica's face."  Jessica approached and attacked Mr. Floyd because of what Sandra had told her, not because of any comments made to her by Mr. Floyd.  Accordingly, I find that Sandra's testimony in this proceeding was not credible.  Instead, it was biased and self-serving and was designed to protected herself from the potential serious consequences arising out of her misconduct in cursing a teacher.  

I also find Ernesto F.'s testimony to be lacking credibility.  He admittedly neglected to include in his statement that Sandra had cursed Mr. Floyd [Admin. Exh. 18; T. 365-366].  He also falsely claimed in his statement that Mr. Floyd was following Jessica back to her class when, in fact, he knew that it was Sandra he was following for failing to adhere to his instructions to go to the office after she had cursed him. [T. 352-353].  Moreover, he claimed that Mr. Floyd started swinging at he and Sandra.  However, the videotape establishes that they pushed Mr. Floyd and that he was only blocking their advances. [Admin. Exh. #14, Frames 235-245].  Additionally, Ernesto's testimony materially conflicted with Sandra's testimony regarding which of them had first informed Sandra that Mr. Floyd had called her a tramp.  Ernesto testified that Sandra first told her when she yelled it across the hallway [T. 355-356], while Sandra testified that Ernesto had told Jessica while they were at the door of Ms. Johnson's class [T. 412].  Due to these numerous conflicts and inconsistencies, I also find that Ernesto's testimony was not credible.  Instead, it was biased and designed to protect Sandra, his girlfriend and Jessica, her sister. 


The only other evidence in the record concerning the allegation that Mr. Floyd called Jessica a tramp was the statement and testimony of Teresa Magee, a teacher.  She testified that as Jessica was approaching Mr. Floyd, she was yelling, "you don't call me a tramp" and that Mr. Floyd responded by saying either "that's what you are" or "that's what I said."  [T. 460; Admin. Exh. #22].  However, a review of Ms. Magee's testimony establishes a personal and emotional bias against Mr. Floyd and inconsistencies between her testimony her statement and the testimony of other witnesses.  For example, Ms. Magee's bias is reflected in the manner in which she described Jessica attack on Mr. Floyd in her statement.  Specifically, she described Jessica striking Mr. Floyd in the face as follows: 

"At that time Jessica put her hand in his face as if to swing a finger at him, and he sort of walked, well moved into her (his body didn't actually move, only his face).  With that motion Mr. Floyd and Jessica made contact.  Jessica made contact with Mr. Floyd's face."  [Admin. Exh. # 22].  

Clearly, her description of the incident was intended to make it appear that Jessica was not at fault and that Mr. Floyd initiated the contact by moving his face toward Jessica, when in fact, the totality of the evidence established that Jessica slapped or hit Mr. Floyd in the face.  Moreover, at the hearing, she testified as follows concerning Jessica's attack: "Like I said, I saw her rolling her hand in the air, like she was doing this (indicating) and with her body movement, and I didn't see Jessica hit him, but I heard something, I'm not sure what."  The apparent inconsistencies in her descriptions of Jessica's assault of Mr. Floyd were never adequately explained. [T. 484-486, 494-495].  Ms. Magee's bias against Mr. Floyd was also evident in her description of Mr. Floyd's purported "in-your-face" aggressive demeanor towards students in general.  She claimed that when she was acting Assistant Principal she received numerous complaints from teachers and students about Mr. Floyd shoving and pushing students, yet she admitted that she never specifically addressed these complaints with him [T. 450-452, 468-473].
  Additionally, Ms. Magee was clearly emotionally affected and traumatized by seeing Mr. Floyd punching a female student in the face [T. 461-463] and this has apparently affected or clouded her ability to rationally and accurately recall the events. For example, she testified recalling picking Jessica up off the ground when in fact, the tape reveals that Ms. Magee pulled Jessica away from Mr. Floyd after Jessica had resumed her assault against him.  Moreover, others students in close proximity to the incident, including the student who was conversing with Ms. Magee, did not hear Mr. Floyd respond to Jessica by calling or inferring that she was a tramp.  They only heard Jessica asking Mr. Floyd if he had called her a tramp.  [T. 381-382; 626].  Therefore, I do not find Ms. Magee's testimony concerning statements purportedly made by Mr. Floyd during the altercation to be accurate.  

Accordingly, based upon a preponderance of the evidence, I find that Mr. Floyd did not call or infer that Jessica was a tramp and he did not incite or instigate this incident. 

Admittedly, the videotape of the incident in question is quite shocking to observe.  It is disconcerting to see a male teacher strike a female student and in hindsight, one can envision that there may have been other plausible alternatives available to Mr. Floyd to counteract the attack and that his use of force was not reasonable or necessary.  For example, he could have tried to fend off the blows and walk away from the altercation and seek assistance from other teachers or administrators.  However, how Jessica would have reacted under such a scenario is unknown.  The question is not whether Mr. Floyd might have had other options available to him but whether he complied with School District policy which allowed him to use reasonable force as was necessary to protect himself from an attack.  In making this determination, the trier of fact must view the events from the perspective of Mr. Floyd and under the circumstances then existing. 

Mr. Floyd was clearly attacked by Jessica.  She initiated the assault when she aggressively moved toward Mr. Floyd while cursing and threatening him with imminent bodily injury and then by striking Mr. Floyd in the face with her hand, causing minor injury to his eye. [T. 283].  Mr. Floyd immediately and spontaneously, without conscious thought, countered the assault by punching Jessica in the face and instantaneously followed it up with another punch to her shoulder.  Mr. Floyd, being 5' 7" tall and approximately 150 pounds was not significantly larger than Jessica at the time of the incident (the videotape indicates the relative size of the participants) [T. 165].  Since School District policy allows an employee to use reasonable force as is necessary to protect himself or herself from an attack, the sole underlying question is whether Mr. Floyd used reasonable force as was necessary to protect himself in this incident.  I find that Mr. Floyd's use of force in this matter by punching Jessica twice, once in the face and once in the shoulder, although closely bordering on excessive, was within the realm of reasonable and was necessary under the circumstances then existing to protect Mr. Floyd from further attack.  From Mr. Floyd's perspective, Jessica approached him in an enraged and threatening manner and she was being followed by Ernesto, whose intentions at the time were unknown, while Sandra, the instigator of the incident, was standing next to him.  He then observes Sandra trying to stop Jessica and Jessica shoving her out of the way.  He is then attacked by Sandra when she hits or slaps him in the face and eye.  Moreover, prior to Mr. Floyd's instantaneous response, there was no indication in Jessica's demeanor or behavior that she intended to retreat or stop her attack.  That is, the tape reflects that Jessica slightly retreats and puts up her hand to guard herself but this was purely a defensive gesture in response to the impending punch from Mr. Floyd.  The punches knocked Jessica to the floor temporarily ending the attack.  Thereafter, her demeanor and behavior in getting up off the floor and again attacking Mr. Floyd, indicates that she continued to have the intent to assault and injure Mr. Floyd.  Accordingly, under these circumstances, I find that Mr. Floyd's immediate use of force after being attacked was reasonable and necessary to protect himself from further attack.  

The proposed termination letter alleged numerous violations of School District policies as constituting good cause for Mr. Floyd's termination. However, the Administration failed to establish by a preponderance of the evidence any violations of School District policies or procedures or official directives by Mr. Floyd.  On the contrary, the evidence established that Mr. Floyd followed the proper procedure in dealing with an unruly student and correctly followed all directives given to him.  Moreover, the Administration's claim that Mr. Floyd's actions violated the corporal punishment and physical restraint policies of the School District are without merit.  Neither of these policies were applicable under the circumstances of this case.  Mr. Floyd's self-defensive punches and shoves were not intended nor do they meet even the most tortured definition of corporal punishment or physical restraint of a student.  The incident in question simply does not fall within the rational boundaries of these policies.  Moreover, there was no showing by the Administration of any violation of the Code of Ethics and Standards of Practices for Texas Educators.  I find that the evidence does not support the claim that Mr. Floyd's used disparaging remarks towards a student nor does the Code of Ethics usurp a teacher's right to use reasonable force as is necessary to protect himself or herself from an attack, to protect another person or property, to quell a disturbance threatening physical injury to others, or to obtain possession of weapons or other dangerous objects upon the aggressor or within the control of a student or other person.  This right is specifically recognized by Houston Independent School District in apparent recognition of its duty and obligation to maintain the safety of its teachers, students and its schools and Mr. Floyd properly exercised this right when he used reasonable force as was necessary to protect himself from an unwarranted attack by Jessica.

Conclusions of Law

After due consideration to matters of record, matters of official notice, and the foregoing findings of fact, in my capacity as a Certified Hearing Examiner for the State of Texas, I make the following conclusions of law:

1. This Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code, Subchapter F, Sections 21.251-21.257.

2. Mr. Floyd has a valid and existing term contract with Houston ISD for the 2002-2003 school year.

3. To terminate a term contract during the contract term requires Houston ISD show good cause as determined by the Board, or for any reason stated in the Board Policies, Administrative Procedures, or the Term Contract.

4. In determining whether a teacher violated School District policy by using unreasonable and unnecessary force in protecting himself or herself from an attack, the trier of fact must review the events from the perspective of the teacher (the person being attacked) and under the circumstances then existing.

5. Mr. Floyd did not engage in misconduct with a student, Jessica C. that would be defined as immorality (conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or that the Board determines is contrary to the moral standards which are accepted within the District).

6. Mr. Floyd did not violate any official directives and established school board policy pertaining to the discipline of students or HISD Policy DH (LOCAL) regarding satisfactory completion of duties and standards of conduct.

7. Mr. Floyd did not violate school board policy or the HISD Code of Student Conduct which prohibits the use of corporal punishment as a means of enforcing student discipline within Houston Independent School District.  Such policies and codes were inapplicable to the facts of this case.

8. Mr. Floyd did not violate HISD Board Policy FO (LOCAL) regarding the application of physical restraint to a student.  Such policy was inapplicable to the facts of this case.

9.
Mr. Floyd acted within and complied with HISD Board Policy DI (LOCAL) which states, in part, that "An employee may use reasonable force as is necessary to protect himself or herself from an attack, to protect another person or property, to quell a disturbance threatening physical injury to others, or to obtain possession of weapons or other dangerous objects upon the aggressor or within the control of a student or other person."

10.
Mr. Floyd did not violate any Code of Ethics and Standard of Practices for Texas Educators.

11.
There does not exist "good cause" for the termination of Mr. Floyd's term contract.

Decision and Recommendation

Based upon the foregoing Findings of Fact and Conclusions of Law, I recommend that the Administration's proposal to terminate Mr. Gary Floyd's term contract with Houston ISD on the grounds of violations of School Board policy involving "immorality", "failure to comply with official directives and established school board policy", and "violations of the Code of Ethics", be overturned and that Mr. Floyd's term contract remain in effect.

SIGNED this 3rd day of January, 2003.







/s/ James W. Holtz







_____________________________







James W. Holtz
� It is not clear whether Mr. Floyd struck Jessica two or three times.  The preponderance of the evidence indicated that he started to strike her a third time but either held off or missed.  [T. 628-629]. 


� The Augustine P. incident involved an allegation that Mr. Floyd had grabbed and twisted Augustine's arm.  Mr. Floyd denied the allegation indicating that he had placed his hand on Augustine's shoulder to guide him when he failed to proceed to the office as instructed.  Mr. Floyd was not found to have engaged in any misconduct but was thereafter instructed by Ms. McKinley not to touch the students.  [T.107-112].


� It should be noted that the proposed termination letter does not include allegations that Mr. Floyd was physically abusive toward students in general.  The proposed termination letter identifies only the incident involving Jessica C. and the Augustine P. incident, and the latter, only to the extent that Mr. Floyd allegedly violated a directive resulting therefrom.  
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