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Statement of the Case


Respondent, Mr. Jesus Paz (hereinafter “Mr. Paz) appeals the proposed action of the Petitioner, Brownsville Independent School District (hereinafter “B.I.S.D.”) to terminate the continuing employment contract of Jesus Paz as a teacher.


Ms. Elizabeth Neally represents B.I.S.D.  Mr. Paz appears pro se, but has Reverend Ben Castillo present in this proceeding to assist him.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.  

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact.  Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact:

1.  Mr. Paz holds a continuing contract with B.I.S.D.

2.  Mr. Paz was placed on administrative leave, but said administrative leave was concluded and Mr. Paz was restored to full time employment.  Mr. Paz was reassigned to the Juliet V. Garcia Middle School for the 2002-2003 school year.
  

3.  Mr. Paz was informed of the restoration of his full time employment and his reassignment verbally on August 8, 2002 and through a letter from Mr. Hector Gonzalez to Mr. Paz dated August 9, 2002.

4.  Dr. Rebecca Rendon, the principal at Juliet V. Garcia Middle School, became aware of Mr. Paz’ assignment to her campus about one week prior to the start of in-service.
  In-service began on August 14, 2002.

5.  Mr. Paz did not report to work for in-service on August 14, 2002.

6.  Mr. Paz called into the system to report that he would not be at work due to illness on August 14, 15, 16, 21 and 22, 2002.

7.  Mr. Paz did not call into the system to inform it that he would not be at work on August 23, 26, 27, 28, 29, 30 and September 3, 2002.

8.  Mr. Paz sent correspondence dated August 12, 2002, two days before he was to report to work, to area administrator, Dr. Daniel Garcia, indicating that he does not plan to report to [Juliet Garcia Middle School] until his appeal process has run its course.

9.  Mr. Paz sent correspondence dated August 15, 2002, one day after he was supposed to report to work, to Dr. Rebecca Rendon, principal of Juliet V. Garcia Middle School, indicating that this school year, he was “resigned [sic] to your school.  My reassignment was the result of an investigation conducted by Dr. Daniel Garcia’s office.  I have refused to accept and have not signed the transfer.”

10.  By not reporting to work, Mr. Paz created a great inconvenience.  Upset parents complained of having no certified teacher in the classroom.  No continuity exists in the classroom because substitute teachers can only serve a certain number of days in the same classroom.

11.  Mr. Paz never grieved his reassignment to Juliet V. Garcia Middle School.  Even if he had grieved his reassignment, a grievance or appeal process would not excuse Mr. Paz from reporting to work.

12.  Mr. Paz was given several chances to return to work, but he failed to do.  On August 8, 2002, Mr. Paz was verbally informed of his reassignment to Juliet V. Garcia Middle School.
  Mr. Paz received a certified letter dated August 9, 2002 confirming the verbal notice that he had been reassigned to Juliet V. Garcia Middle School.
  On August 13, 2002, a meeting occurred between Mrs. Soto, Yolanda Gavito and Mr. Paz, to issue Mr. Paz the authority to report to work.  Mr. Paz refused to sign the receipt form.
  On August 16, 2002, Mr. Hector Gonzales issued a letter in which Mr. Paz is advised that “a refusal to accept an administrative reassignment is in violation of your contract.  Be further advised that you have until August 21, 2002, the first day of instruction to report to work.  Failure to follow this directive will result in a recommendation for proposed termination.
  On August 29, 2002, Mr. Hector Gonzales wrote another letter to Mr. Paz setting out all of the chances given to Mr. Paz to return to work and informing him that his “behavior warrants disciplinary action up to and including termination of contract.  Be advised that on September 3, 2002, a recommendation of proposed discharge for failure to follow a directive and insubordination will be made to the Board of Trustees.”
  

13.  Mr. Paz did not return to work for the entire month of August, 2002.

14.  B.I.S.D. Board of Trustees proposed to terminate Mr. Paz on September 3, 2002.
  The September 3, 2002 agenda for the B.I.S.D. Board of Trustees also included a level 3-grievance hearing regarding Mr. Paz’ administrative leave.
 

15.  Mr. Paz did not appear at the September 3, 2002 B.I.S.D. Board of Trustees meeting.
  However, Rev. Ben Castillo appeared on Mr. Paz’ behalf.
  Rev. Castillo advised the Board of Trustees that his client was not going to be able to make it to the meeting and that he would dispense with all relief sought at the level 3 grievance.
     

16.  After the Board of Trustees proposed Mr. Paz for termination on September 3, 2002, Mr. Castillo inquired as to whether Mr. Paz could be given one more opportunity.
  

17.  Mr. Gonzales informed Rev. Castillo that if Mr. Paz returned to work the next day, September 4, 2002, he would return to the Board and recommend reinstatement of Mr. Paz.

18.  At the meeting between Mr. Gonzales and Rev. Castillo, Rev. Castillo wrote a written confirmation to Mr. Gonzales which states in part:  “As representative of Mr. Jesus Paz, B.I.S.D. employee, please be advised that Mr. Paz will report to his assignment @ [sic] Juliet Garcia Middle School effective 9-4-02.”
  

11.  The next day, Wednesday, September 4, 2002, around 8:15 a.m., Rev. Castillo met with Mr. Gonzales in Mr. Gonzales’ office.  In this meeting, Rev. Castillo requested that Mr. Paz be allowed to return to work on September 9, 2002 since Mr. Paz had some business to take care of in San Antonio.  Mr. Gonzalez responded:  “Absolutely not.”

12.  Mr. Gonzales gave a directive to wait for Mrs. Soto to arrive so that she can issue the authority to report to work for that day of September 4, 2002.

13.  When Mrs. Soto arrived, she met with Rev. Castillo and Mr. Paz.  Mr. Paz led Mrs. Soto to believe that he had a sister in San Antonio who needed his assistance.  Mrs. Soto informed Mr. Paz that he would have to apply for time off under the family medical leave act (FMLA).

14.  When Mrs. Soto reported the transpired events to Mr. Gonzales, he conveyed an entirely different scenario that was conveyed to him by Rev. Castillo—that Mr. Paz had to complete some work that he was doing and that he needed more time in San Antonio.

15.  Mr. Gonzales directed Mrs. Soto to call Rev. Castillo to inform Mr. Paz that Mr. Paz needed to report to work on September 4, 2002.  Mrs. Soto called Rev. Castillo with this message.  Sometime between 10:00 a.m. and 12:00 p.m. on September 4, 2002, Rev. Castillo called Mrs. Soto to inform her that he communicated with Mr. Paz who indicated that he would be by Mrs. Soto’s office after lunch on September 4, 2002 to pick up the authority to report to work, and that he would report to work on that day.

16.  Mr. Paz picked up the authority to report to work on September 4, 2002 around 2:30 p.m. and he told Mrs. Soto that by that time, it was too late to go to campus because no one would be there.

17.  Dr. Rendon and her administrative staff stay at Juliet Garcia Middle School until 5:00 p.m. each day.

18.  Mr. Paz never reported to work at the Juliet V. Garcia Middle School on September 4, 2002 or on any other occasion.

19.  Mr. Paz’ failure to return to work constitutes insubordination.

20.  Mr. Paz’ failure to return to work constitutes neglect of duty.

21.  Mr. Paz’ failure to return to work constitutes abandonment of his contract with B.I.S.D.

22.  Good cause exists to terminate the continuing contract of Mr. Paz.
  

Conclusions of Law
1.  Jurisdiction is proper under Texas Education Code Section 21.251.

2.  The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.  

3.  Mr. Paz is a teacher under a continuing contract whose contract may be terminated pursuant to Tex. Educ. Code §21.154(4) for good cause.

4.  Good cause for termination is defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized in similarly situated school districts in this state.”  

5.  Mr. Paz’ failure to return to work constitutes insubordination.

6.  Mr. Paz’ failure to return to work constitutes neglect of duty.

7.  Mr. Paz’ failure to return to work constitutes abandonment of his contract with B.I.S.D.

8.  By failing to report to work, Mr. Paz failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school district throughout the State of Texas.  

9.  Good cause exists to terminate Mr. Paz’ continuing contract.

Recommendation 


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that B.I.S.D. adopt the foregoing Findings of Fact and Conclusions of Law, deny Mr. Paz’ appeal from his proposed termination, and that his continuing contract be terminated.    


SIGNED and issued this 3rd day of January, 2003.



_______________________________________



Victoria Guerra



Certified Independent Hearing Examiner

CERTIFIECATE OF SERVICE

I hereby certify that on this day, I have served a copy of the Recommendation of the Hearing Examiner upon the persons named below, by placing a copy of the same in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 3rd day of January 2003.
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Victoria Guerra

Mr. Johnny I. Pineda

VIA CMRRR:  7099 3220 0001 4224 5990

Interim Superintendent

VIA FACSIMILE:  (956) 982-3787
Brownsville I.S.D.

1900 Price Road

Brownsville, Texas 78521-2417

Herman Otis Powers, Jr.

VIA CMRRR:  7099 3220 0001 4224 6003
Brownsville I.S. D. 


VIA FACSIMILE: (956) 547-4056
Board President

1642 E. Price Road, Suite 101

Brownsville, Texas 78521

Ms. Elizabeth Neally

VIA CMRRR:  7099 3220 0001 4224 6027
855 West Price Road, Suite 9
VIA FACSIMILE: (956) 542-0016
Brownsville, Texas 78520-8786

Mr. Jesus Paz



VIA CMRRR:  7099 3220 0001 4224 6034
Route 8, Box 678-C


VIA FACSIMILE: (956) 574-6520
Brownsville, Texas 78520

Joan Howard Allen



VIA FACSIMILE:  (512) 475-3662
1701 North Congress Ave. 

Austin, Texas 78701-1494

Texas Education Agency


VIA CMRRR:  7099 3220 0001 4224 6058
Felipe Alanis, Commissioner

1701 North Congress Avenue, Ste. 2-185

Austin, Texas 78701
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