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STATEMENT OF CASE

Respondent, PHIL TUCKER, had his probationary contract terminated, and his pay suspended by action of the Petitioner’s Board of Trustees.  Mr. Tucker timely requested a hearing before a certified hearing examiner.  Sara Hardner Leon and Karen L. Johnson, of the Law firm of Powell and Leon, L.L.P., 1706 West Sixth Street, Austin, Texas 78703 represented Petitioner, GRAPE CREEK INDEPENDENT SCHOOL DISTRICT, (Hereinafter referred to as “GCISD”); and Jefferson K. Brim of the law firm of Brim, Arnett, Robinett, and Hanner, P.C., 2525 Wallingwood Drive, Building 14, Austin, Texas 78746, represented Respondent, PHIL TUCKER, (Hereinafter referred to as “Tucker”).  


This matter came to be heard in San Angelo, Texas on December 18, 2002, and concluded on December 20, 2002, after three days of testimony.  Robert D. Wilkes, a Certified Hearing Examiner, appointed by the Texas Education Agency, heard the case and submits this recommendation.

  FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact. (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact) :

1.
TUCKER was employed as a teacher/coach by the Grape Creek Independent School District (“Grape Creek ISD”) during the 2002-2003 school year under a one year probationary employment contract. (P. Ex. 2
)

2.
TUCKER was appointed First Assistant Football coach, and coached in that capacity during the fall of 2002.  TUCKER was second in command within the coaching staff, answering directly to the Athletic Director and Head Football Coach, Stacy Ackley.  TUCKER had the highest coaching stipend in the District, reflecting his position of authority and additional responsibilities. (Tr. I p. 74, l.1-16; p. 132, l. 4-25; p. 213, l.9-22).

3.
On October 10, 2002, a member of the Grape Creek ISD coaching staff, Karl Pabst, approached his campus principal, Joe Young, with concerns regarding the conduct of Athletic Director Stacy Ackley.  (Tr. I p. 52, l. 17-24).  Mr. Young asked Coach Pabst to reduce his complaint to writing.  Coach Pabst tendered his written complaint to Mr. Young on October 14, 2002. (Tr. I p. 52, l. 17- p. 53, l. 10; P. Ex. 33).  TUCKER was not mentioned in the Pabst written complaint.

4.
On Monday, October 14, 2002, Coaches Michael Kalnbach, Andy Correll and Trent Edwards all reported to administrators their concerns regarding the football program at Grape Creek ISD. (Tr. I p. 57, l. 3-19; p. 181, l. 19-p. 184, l. 21; p. 277, l. 16- p. 279, l. 21; p. 281, l. 14- p. 282, l.8; Tr. II p. 73, l. 13-p. 74, l. 6).

5.
Using Coach Pabst’s written complaint as a template, administrators Joe Young, High School Principal, and Steve Gill, Middle School Principal, began an investigation of the allegations.  All members of the athletic program were interviewed. (Tr. I p. 281, l. 14- p. 283, l. 1).

6.
Although Coach Karl Pabst’s complaint specifically focused on the conduct of Athletic Director Stacy Ackley, in the course of the administrative investigation, concerns regarding other coaches, including TUCKER, were discovered.

7.
On October 21, 2002, Superintendent of Schools Don Ickles met individually with TUCKER, placing him on administrative leave with pay, and giving him written notice of the administration’s investigative findings.  At that time, Mr. Ickles informed TUCKER of his intent to recommend that the Board place TUCKER on leave without pay and to propose his termination.  (P. Ex. 28; Tr. I p. 216, l. 20- p. 217, l. 20).  Mr. Ickles did not ask TUCKER for his response to the allegations.

8.
On October 23, 2002, TUCKER requested an interview with Mr. Ickles, and requested an opportunity to resign.  An agreement was drafted, and a letter of intent to enter the agreement was entered between TUCKER and Superintendent Ickles.  The Board of Trustees met on October 28, 2002 to accept the proposed resignation and mutual release of claims as requested by TUCKER. (Tr. I p. 226, l. 4- p. 227, l. 8; P. Ex. 4, 5, 6).

9.
On November 4, 2002, TUCKER’s attorney notified Petitioner that TUCKER intended to reject the offer of settlement.  (P. Ex. 9).

10.
At a duly held meeting on November 7, 2002, the Board of Trustees accepted Mr. Ickles recommendation to propose the termination of TUCKER for good cause, and to place him on suspension without pay effective immediately. (P. Ex. 1, 3)

11.
The reasons cited for the proposed termination were as follows:

I.
Persistent use of abusive, vulgar and profane language towards students and colleagues. 

II. Allowing students to view an R-rated film, Varsity Blues, on a bus trip to Leaky, Texas, after colleagues had brought concerns regarding the film to Respondent’s attention.

III. Possession and consumption of alcohol on District property.

IV.
Pressuring a Junior High coach to change a student’s six-week grade in order to maintain the student’s eligibility to play football under the “no pass no play” rules. 

V.
Failing to comply with administrative directives to refrain from discussing the administration’s investigation and attempting to intimidate other members of the coaching staff from cooperating in the investigation.

VI. Giving false  testimony during the course of the administration’s investigation.

(P. Ex. 1).

12.
On November 22, 2002, TUCKER requested the appointment of an Independent Hearing Examiner, and this hearing was conducted on December 18, 19 and 20, 2002 at the Region XV Education Service Center in San Angelo, Texas.  The parties waived the 45-day rule by agreement, extending the time period to conclude the hearing process to January 10, 2003.

13.
TUCKER used words such as “bitch,” “hell,” “damn,” “son of a bitch,” “ass” and “shit” in the presence of students on a daily or near-daily basis.  ( Tr. II p. 192, l. 18- p. 193, l. 15; p. 236, l7-p. 236, l. 25; p. 263, l. 2-5; p. 278, l. 4-10; p. 281, l. 2-p. 282, l. 13; Tr. III p. 41, l. 9- p. 42, l. 14).  TUCKER directed language such as “lazy ass,” “prick,” “fat ass,” “big ass” and “pull your head out of your ass” when addressing students on the football field.  (Tr. II p. 66, 16-22; p. 122, l.1-15; p. 193, l. 16-21; p. 239, l. 1-7; p. 39; Tr. III p. 44, l. 9-19; p. 98, l. 1-13). TUCKER also used stronger language, such as “fuck” “pussy” and “fucking” when in the presence of students, or directed towards students, on a less-frequent basis. (Tr. I p. 73, l. 9-25; Tr. II p. 65, l. 1-10; p. 121, l. 1-25; p. 123, l. 16-p. 124, l. 13; p. 237, l.1-9)

14.
When one student complained of an injury to TUCKER and another coach, TUCKER stated in an audible voice, “fucking pussy” as the student turned to walk away.  (Tr. II, p. 65, l. 20- p. 66, l. 13).  TUCKER used such terms as “get your fucking heads up” to instruct and motivate student athletes. (Tr. II p. 63, l. 4-10)

15.
Students participating in the football program used profanity similar to that used
 by TUCKER, and received no disciplinary consequences.  Rather, such language was tolerated by the TUCKER.  (Tr. I p. 137, l. 3-25; p. 276, l. 8-18; Tr. II p. 66, l. 23- p. 67, l. 6; p. 251, l.9-19; Tr. III p. 47, l. 4- 25).                                                            

16.
The UIL side-by-side guidelines prohibit coaches from using profanity.  (Tr. I p. 141, l.4-7).

17.
TUCKER used sexual innuendo in the presence of students.  (Tr. II p. 65, l. 12-20).   While instructing a middle school athlete on the manner in which to hold his hands to receive a “snap,” TUCKER attempted to ascertain the student’s dominant hand by asking “which hand did you use last night?” (Tr. II p. 110, l. 13- p. 111, l. 24; p. 302, l. 1-8; Tr. III, p. 52, l. 7-11 ).  TUCKER told a group of players before the homecoming game, “when we beat them, you break out those condoms because you’re going to put them to use.”  (Tr. II p. 194, l. 1-10).

18.
TUCKER used a sexually suggesting gesture in practice to signal a certain blitz, called the “spanky,” which included hip movements suggestive of anal intercourse and a spanking motion of his hands.  (Tr. II, p. 125, l. 16-24; p. 243, l. 2-24).  

19.
Using his hands as a model for the female genitalia, TUCKER demonstrated an act of oral sex to a group of students. (Tr. I p. 289, l. 6-13; Tr. II p. 71, l. 10-p. 72, l. 13).

20.
TUCKER would show approval of student performance by making such comments as “You’re turning me on,” and “I’m getting a hard-on.”  (Tr. II p. 64, l. 2-20; p. 72, l. 15-22).

21.
TUCKER’s use of language was inconsistent with professional good judgment in the educational setting.  (Tr. I p. 175, l. 5-p. 176, l. 25; p. 191, l. 6-p. 192, l. 22; p. 201, l. 9- p. 202, l.19). As First Assistant Football Coach, TUCKER spent a great deal of time with the students, and was in a position to greatly influence the character and conduct of the student athletes in that program.  (Tr. I p. 133, l. 23-p. 137, l. 2; Tr. II p. 25, l. 17- p. 26, l. 5).  

22.
On October 16 and 17, 2002, TUCKER received verbal and written directives to refrain from discussing the administrative investigation while the investigation was ongoing.  (P. Ex. 10;  Tr. I p. 188, l. 16-25; p. 283, l. 14-20).  TUCKER violated this directive, by speaking with other members of the coaching staff regarding the investigation. (Tr. II p. 319, l. 23- p. 320, l. 2; Tr. III p. 89, l. 5-14).

23.
TUCKER stated to Coach Pabst, in a manner that Pabst considered threatening, “It better not be you, it better damn not be you” when referring to the identity of the person who had filed the complaint. (Tr. I p. 70, l.15- p. 71, l. 13; p. 189, l. 1- p. 191, l. 5; Tr. II p. 134, l. 7-p. 135, l. 3; Tr. III p. 88, l. 5-16). 

24.
TUCKER confronted Coach Edwards and instructed him to keep his concerns regarding the football program to himself.  (Tr. II, p. 200, l. 13-p. 202, l. 13; p. 219, l. 1-14).

25.
TUCKER called Coach Correll on October 22, 2002, and asked him to circulate a rumor that TUCKER had hired a lawyer, and that those responsible for the investigation “were going down.” (Tr. I p. 71, l. 15- p. 73, l. 1; Tr. II p. 248, l. 3- p. 249, l. 11). 

26.
TUCKER called Coach Correll on a later date and stated his belief that Coach Edwards was “the nigger in the woodpile.”  ( Tr. II p. 249, l. 20-p. 250, l. 9).

27. 
There exists from all of this evidence good cause for the determination by the Board of GCISD to terminate the probationary contract of TUCKER.



DISCUSSION


GCISD has sustained its burden of proof that certain allegations contained in its termination letter to TUCKER have been fulfilled by a preponderance of the evidence.  Certainly the use of profanity and sexual innuendo standing alone would be good cause for discharge.  TUCKER violated the Standards for Professional Educators in the state of Texas, as well as Board policy, the GCISD employee handbook, UIL rules and common sense.  TUCKER argues that the administration failed to tell him what words should not be used.  To expect an administration to list the words that are profane, and what acts constitute inappropriate behavior is burdensome and not necessary for a certified professional educator, charged with knowledge of the rules.


The showing of the movie Varsity Blues, an R-Rated film, on a team bus trip was inappropriate.  The film contained strong profane language, sexual scenes, nudity, and substance abuse.  Though TUCKER was not the Head Coach, he did not protest the showing of the film to the Head Coach who possibly might have reconsidered this choice.  Many of the students on the bus trip could not have purchased a ticket to this movie.  Though TUCKER was not the ultimate authority in the showing of the movie, this event along with others showed good cause for termination.


As to the use of alcohol on school premises, the testimony did not prove such use by a preponderance of evidence.


Threatening fellow coaches and failing to comply with administration directives was proven by a preponderance of the evidence and would be good cause for termination.


The Head Coach and Athletic Director provided an environment which led to the ultimate downfall of the football program.  The fact that TUCKER’s actions and conduct were a part of the downfall and such actions and conduct were done in an environment which condoned such actions and conduct does not excuse TUCKER.  TUCKER’s loyalty to the man who hired him is admirable, but not sufficient to excuse him.


No remediation was provided to TUCKER, and none is required.  TUCKER’s actions were such that remediation was not necessary.


Even though there is a difference in a classroom setting as opposed to an athletic program, it is incumbent for coaches to act as role models of an exemplary nature.  Coaches spend more time with students than other teachers and are aware of what type of influence they should exhibit to those under their supervision.   

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law.

1.  
The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.  
Petitioner has the burden of proof by a preponderance of the evidence to show good cause was present to terminate the employment of TUCKER. Art. 21.256 H, Texas Education Code

3.  
Section 21.104, Texas Education Code concerning discharge during year or suspension without pay under probationary contract provides in (a) that a teacher may be discharged at any time for good cause, but provides in (b) that in lieu of discharge a teacher may be suspended without pay for good cause for a period not to extend beyond the end of the school year.  The Board of Trustees must choose which remedy to pursue, and since discharge is the remedy elected, Petitioner must pay TUCKER all contracted amounts until the Board considers the recommendation and renders a decision under Sections 21.258 and 21.259, Texas Education Code.

4.  
Good cause for discharge under § 21.104(a) is defined as “The failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state”.  Rickaway v. Elkhart ISD, Docket No. 363-R2-792 (Tex. Comm’r Educ. 1995)

5.  
Good cause for discharge means an employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  Lee-Wright, Inc. V. Hall, 840 S.W. 2nd, 572,580 (Tex. App-Houston, 1st Dist. 1992).

6.  
The Commissioner of Education has consistently held that the use of profanity, standing alone, constitutes good cause for termination.  Glanton v. Longview Indep. Sch. Dist., Docket No 006-R1-994 (Tex. Comm’r Educ. 1996) (holding that a school district has the authority to demand that profanity, no matter how mild, not be used in the educational setting);  Molina v. Corpus Christi Indep. Sch. Dist., Docket No. 021-R2-988 (Tex. Comm’r Educ. 1990) (school districts clearly have an affirmative duty to protect students against use of profanity; local record contained overwhelming evidence of use of profanity as a disciplinary tool);  Synder v. Donna Indep. Sch. Dist., Docket No. 360-R2-591 (Tex. Comm’r Educ. 1992) (good cause for termination found when teacher used profanity in front of students and directed profanities at colleagues);  Thacker v. Lingleville Indep. Sch. Dist., Docket No. 086-R2-498 (Tex. Comm’r Educ. 1998)  (holding a school district “has the authority to demand that profanity not be used in the educational setting.....[i]t should be self-evident that the use of profanity in the presence of a captive audience of students can be deemed inappropriate”); Morris v. Melissa Indep. Sch. Dist., Docket No. 245-R1-787 (Tex. Comm’r Educ. 1990) (nonrenewal upheld; local record contained substantial evidence that teacher repeatedly used language in the presence of students which he knew, or reasonably should have known, was inimical to his role as a teacher);   Tidwell v. Sims Indep. Sch. Dist., Docket No. 174-R2-884 (Tex. Comm’r Educ. 1986) (termination upheld; teacher regularly used vulgar language, including the words “damn,” “hell,” and “shit”); Vega v. McAllen Indep. Sch. Dist., Docket No. 321-R1-686 (Tex. Comm’r Educ. 1988); (communicating with sexual innuendos does not comport with the standards of professional conduct required of teachers entrusted with the public’s trust); Thompson v. Rockwall Indep. Sch. Dist., Docket No. 004-R2-987 (Tex. Comm’r Educ. 1985) (coach’s continued use of such language as “bitch,” “damn” and “hell” in his daily dealings with students and the use of such language as “son of a bitch” and “fuck” on multiple occasions with patrons of the athletic program and parents of his students supported termination).

7.  
Actions that violate the Educator’s Code of Ethics constitute good cause for termination.  Clark v. Houston Indep. Sch. Dist., Docket No. 021-R2-1096 (Tex. Comm’r Educ. 2000);  Wurthmann v. Conroe Indep. Sch. Dist., Docket No. 023-R2-990 (Tex. Comm’r Educ. 1992).  TUCKER’s conduct constitutes a violation of the Texas Educator’s Code of Ethics, 3.2 concerning ethical conduct toward students.  TUCKER readily admits to using such language as “prick,” “lazy  ass,” “pull your head out of your ass,” and “fat ass” towards students.  Using derogatory language toward students is demeaning, and detrimental to the learning and mental health of students.





8.  
Grape Creek ISD was not required to allow TUCKER to remediate his conduct.  The Commissioner has held that remediation is not required in every termination case: “The issue is whether a teacher’s conduct rises to the level of good cause.”  Weatherwax v. Fort Worth Indep. Sch. Dist., Docket No. 080-R2-1298 (Tex. Comm’r Educ. 1999).  More specifically, the Commissioner has held that it is self-evident that profanity in the presence of students is unacceptable; a school district is not required to allow an educator who uses such language an opportunity to experience another “slip of the tongue” at the students’ expense before terminating the employment relationship.  Glanton v. Longview Indep. Sch. Dist., Docket No 006-R1-994 (Tex. Comm’r Educ. 1996).   Sufficient cause existed to terminate the employment relationship without allowing this employee an opportunity to degrade other students or expose them to profanity and sexual innuendo.

9.  
Immoral conduct as defined by the Board constitutes good cause for termination.  Clark v. Houston Indep. Sch. Dist., Docket No. 021-R2-1096 (Tex. Comm’r Educ. 2000).  Grape Creek ISD Board Policy defines immorality as “conduct the Board determines is not in conformity with the accepted moral standards of the community encompassed by the District.  Immorality is not confined to sexual matters, but includes conduct inconsistent with rectitude, or indicative of corruption, indecency, or depravity.” GCISD Board Policy DFBB (LOCAL).  Using profanity in the presence of students, using sexual innuendo in instructing students, and demonstrating acts of oral sex is not only profane and inappropriate, but also constitutes immoral conduct.

10.  
TUCKER attempted to intimidate his subordinates from giving testimony against him and others throughout the investigative process, and prior to his proposed termination.  Texas Penal Code Section 36.03 prohibits a person from using coercion to influence or attempt to influence a public servant to violate the public servant’s known legal duty, and Section 36.06 of the Penal Code prohibits a person from intentionally or knowingly threatening harm to another by an unlawful act (1) in retaliation for or on account of the service or status of another as a witness, prospective witness, or informant; or (2) to prevent or delay the service of another as a witness, prospective witness, or informant.  

11.  
TUCKER received both oral and written administrative directives, instructing him not to discuss the investigation on October 16 and 17, 2002.  Despite these administrative directives, TUCKER admits that he discussed the investigation with others, in clear violation of the directive.   Indeed, he attempted to intimidate witnesses, and encouraged them to keep the athletic department’s dirty laundry in the field house.  Failure to comply with directives given by the administration constitutes insubordination.  A district’s decision to terminate an employee for acts of insubordination is supported by the Texas Education Code.  Cooke v. Ector County Indep. Sch. Dist., Docket No. 249-R2-486 (Tex. Comm’r Educ. 1987);  Vela v. Corpus Christi Indep. Sch. Dist., Docket No. 135-R8-783 (Tex. Comm’r Educ. 1984), citing St. Louis S.W. R. Co. v. Hixon, 137 S.W. 343 (Tex. 1911) (failure to follow directives constitutes insubordination, which has always constituted good cause for termination.)

12.  
GCISD has failed to prove by a preponderance of the evidence that TUCKER was responsible for the showing of Varsity Blues, on a bus trip to Leakey, Texas.

13.  
GCISD has failed to prove by a preponderance of the evidence that TUCKER possessed and consumed alcohol on school property.

14.  
GCISD has failed to prove by a preponderance of the evidence that TUCKER was responsible for the changing of a student’s grade.

15. 
 GCISD did violate TUCKER’s right to receive due process by his suspension without pay before allowing him to have a hearing on the allegations against him, as well as failing to give him the opportunity, during and after the investigation, to present his position concerning the allegations.

16. 
 GCISD has proved by a preponderance of the evidence that good cause for discharge of TUCKER exists as he failed to meet the standards of conduct for the profession as generally recognized and applied in similarly situated school districts. (See Welch and Taylor testimony. Tr. Day 1, Vol. 2, Pg. 163, 164, Tr. Day 2, Vol. 1, Pg. 39)

17.  
GCISD has proved by a preponderance of the evidence that good cause for discharge exists as TUCKER failed to perform his duties in the scope of his employment that a person of ordinary prudence would have done under the same or similar circumstances.  Lee-Wright, Inc. v. Hall, 840 S.W. 2nd, 572, 580 (Tex. App-Houston 1st District, 1992)   

 RECOMMENDATION

GCISD has established, by a preponderance of the evidence, that good cause exists to support termination of TUCKER’s probationary employment contract during the contract term.  However, GCISD, having elected the remedy of termination as opposed to suspension without pay, should pay TUCKER all back pay to which he is entitled.  To read Section 21.104, Texas Education Code, otherwise is to provide two remedies of punishment and, the Legislature would not have used “in lieu of discharge” in (b) if it had meant “and”. 








__________________________________








Robert D. Wilkes








Certified Hearing Examiner

�  References to the record herein shall be as follows: P. Ex. ___ for Petitioner’s Exhibits; R. Ex. ___ for Respondent’s Exhibits; and Tr. I p. __, l. __ (Transcript Day 1, page ___, lines___) for references to the hearing transcript.





