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Statement of the Case


By letter dated October 15, 2001, Houston Independent School District (hereafter Houston ISD) proposed to terminate the employment of John Myers.  Mr. Myers was employed under a term contract and notice of his proposed termination was provided pursuant to Section 11 of the term contract and Sections 21.211 (a) and 21.251(a) of the Texas Education Code.


I was appointed by the Commissioner of Education as the Certified Independent Hearing Examiner to preside over this matter on November 5, 2001.  A telephone prehearing conference was held in this matter on November 14, 2001, at which time the parties waived the 45-day decision deadline and agreed to schedule the hearing for January 8, 9 and 10, 2002.  We proceeded to hearing on January 8, 2002, but due to illness of Respondent's counsel, the January 9, 2002, hearing date was cancelled.  The hearing proceeded on January 10, 2002 and was completed on January 14, 2002.  At the conclusion of the proceeding, the parties were granted the opportunity to submit proposed findings of fact and conclusions of law.


Based upon the evidence presented and admitted into the record of this proceeding, I make the following findings of fact:

Findings of Fact

1. During the 1998-1999, 1999-2000, and 2000-2001 school years, John Myers taught a vocational class on law enforcement at the Law Enforcement and Criminal Justice High School.  [Hearing Transcript, page 436].

2. Mr. Myers is currently employed by Houston ISD pursuant to a three year term contract, with its effective date beginning with the 2001-2002 school year.

3. During the 1998-1999 school year, Mr. Myers was evaluated by the school principal and received all proficient and exceed expectation domain ratings.  [Employee Exh. # 3].

4. During the 1999-2000 school year, Mr. Myers was evaluated by the school principal and received all proficient domain ratings.  [Employee Exh. # 2].

5. Prior to his employment with Houston ISD, Mr. Myers was employed as law enforcement officer with the Pasadena Police Department. [T. 325]. 

6. Beginning in the 1999-2000 school year, Mr. Myers also began serving as an advisor for the "Explorers" program.

7. The Explorers program is a school sponsored nonacademic extracurricular organization in which students receive training in police scenarios and engage in competitions with other schools throughout the state. 

8. Mr. Myers was an extremely popular among the students at the Law Enforcement and Criminal Justice High School during the 2000-2001 school year and was an enthusiastic and dedicated teacher and sponsor of the Explorers program. [T. 386, 388-389, 400].

9. Many of the students supported Mr. Myers at the time he was removed from the school and circulated a petition in his support.  [Employee Exh. #4].

10. On or about January 25, 2001, one of Mr. Myers' student lab assistance, Amanda G., while venting about the treatment she was receiving from Mr. Myers, informed a school counselor, during a group counseling session, that Mr. Myers had made inappropriate sexual comments to her.  This occurred on the same day that Mr. Myers had refused to allow Amanda to participate in the Explorers competition at Lake Jackson.  [T. 34, 46-47, 49].

11. An investigation of Amanda's allegations was completed by the Houston ISD Professional Standards Department on or about May 11, 2001.

12. As a result of the investigation, Houston ISD proposed to terminate Mr. Myers' employment pursuant to Section 11 of his term contract which provides that, "During the term of this contract, the Employee may be terminated for good cause as determined by the Board, financial exigency that requires a reduction in personnel, or for any reason stated in Board Policy, Administrative Procedures, or this Contract.  The Board may suspend the Employee with pay for good cause as determined by the Board for a period not to extend beyond the end of the school year covered in this Contract pending termination of the Employee or in lieu of termination.  Said actions shall be taken in accordance with Chapter 21, Subchapter E & F of the Texas Education Code. 

13. The proposed grounds for termination involve the alleged violations of HISD Board Policy §570.310(a) which defines "immorality" as conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are acceptable within the District.  [HISD Exh. #1 and 5].  

14. The proposed grounds for termination also involve the alleged violation of Board Policy §740.800 regarding sexual harassment.  This Policy states, in relevant part, that all students should attend school in an environment free of gender discrimination which encompasses the freedom from sexual harassment and it defines sexual harassment as "unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature when (1) submission to such conduct is made either explicitly or implicitly a term or condition of a student's education; (2) submission to or rejection of such conduct is used as the basis for academic decisions affecting the student; (3) such conduct has the effect of substantially interfering with the student's academic performance or creating an intimidating, hostile, or demeaning educational environment, or (4) such conduct directly impacts the student's physical or mental health or welfare.  The Board's sexual harassment Policy also states, "Examples of sexual harassment include, but are not limited to, unwelcome sexual advances; repeated sexually-oriented kidding, teasing, joking, or flirting; verbal abuse of a sexual nature; attempted or actual sexual assault; leering, whistling, touching, pinching, or brushing against another's body; sexually suggestive gestures or sounds; or displaying objects or pictures which are sexual in nature.  These are examples of behavior which can be viewed as sexual harassment when they are unwelcome and interfere with a student's ability to learn or participate in educational programs or activities."  [HISD Exh. #1 and 3].

15. The proposed grounds for termination also involve the alleged violation of Board Policy §570.500, which states in pertinent part, that "the employee is responsible for satisfactorily completing the duties as specified by the job description and/or contract, if any; spending the work day on work-related activities to the exclusion of personal business; recognizing that employment with the Houston Independent School District is not guaranteed but dependent on employee performance, budget and need; [and] following the established rules of behavior for the Houston Independent School District and society in general as defined by local, state and federal laws."  [HISD Exh. #1 and 4].

16. The proposed grounds for termination further involve the following alleged violations of the Code of Ethics, Section 247.2: "The Texas educator should strive to create an atmosphere that will nurture to fulfillment the potential of each student.  The educator shall comply with standard practices and ethical conduct toward students, professional colleagues, school officials, parents, and members of the community.  In conscientiously conducting his or her affairs, the educator shall exemplify the highest standards of professional commitment"; the alleged violation of Principle II, Standard 1, which provides that, "The educator shall comply with written local school board policies, state regulations, and other applicable state and federal laws"; the alleged violation of Principal IV, Standard 1, which provides that, "The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy"; the alleged violation of Principle IV, Standard 2, which provides that, "The educator shall not intentionally expose the student to disparagement"; and the alleged violation of Principle IV, Standard 4, which provides that, "The educator shall make reasonable effort to protect the student from conditions detrimental to learning, physical health, mental health, or safety." [HISD Exh. # 1 and 6].

17. The factual allegations for the proposed termination were identified in the notice  letter as follows: "Specifically, you have repeatedly made inappropriate, sexually explicit remarks to female students.  Some of the comments include, but are not limited to: 1) telling a student that you were "frustrated" because you were sexually attracted to her; 2) telling a student that you only "fingered" a student and did not get the other student pregnant; 3) telling a student that she could "screw" you once she turned eighteen years of age; 4) telling students about what you did to your wife's breasts when she was pregnant; 5) telling a student to meet you in your room so that you could "mess around"; 6) telling students that females could not climb walls adequately because their breasts were too big; and 7) telling students that a police badge is a "pussy magnet."  In addition, you have repeatedly violated the bodily integrity of students by touching students in sexually inappropriate ways.  Some of the incidents of inappropriate touching include, but are not limited to: 1) engaging in full frontal hugs with female students; 2) allowing students to sit on your lap; 3) pulling a student close to you and saying, "I want to tongue you"; and 4) kissing students on the cheek."  Additionally, classroom management issues were raised which included the following: "You have repeatedly given students tardy permits and/or absences for no legitimate reason; thereby allowing students to miss classes they are required to attend.  Students were allowed to "hang out" in your classroom and watch television, use the computer, or "flirt" with you.

18. In one of his classes during the 1999-2000 school year, Mr. Myers described to his students, including Amanda G., a personal account with his wife stating that after she had given birth to their child, her breasts were hurting because of the milk and in order to relieve her pain, he sucked the milk out of his wife and that it was the most disgusting thing he had ever tasted.  The students laughed and stated things like "eww."  Amanda G. was in the class and thought it was disgusting. [T. 20, 25].  These remarks were patently offensive and inappropriate for the classroom.  They constituted inappropriate sexually explicit remarks to the female students in the classroom.

19. One day during the fall of 2000, while Amanda was walking by Mr. Myers' class, he grabbed her and pulled her to him and said, "Come here.  I want to tongue you."  She immediately pushed away and said, "Eww, no."  Mr. Myers was laughing and said he was only kidding.  Amanda just walked away.  Amanda was under the impression that "tongue" meant "French kiss."  She did not believe that Mr. Myers was serious about kissing her, but she felt uncomfortable and in shock over this incident.  [T. 20-21; HISD Exh. #8].  This remark by Mr. Myers constituted an inappropriate sexually explicit remark to a female student and his actions in pulling her to him violated the bodily integrity of Amanda by touching her in an a sexually inappropriate way.

20. On one occasion in late November, 2000, Mr. Myers, after observing Amanda talking to a Navy recruiter at school, asked her if she was going into the Navy.  Amanda replied that she didn't know, but she might.  Mr. Myers then said, "Well, you can't do that because you won't be able to come back to the school and visit me, because by the time you're 18 it will be legal for us to screw."  Mr. Myers, then started laughing.  Amanda found this comment to be inappropriate and offensive. [T. 21, HISD Exh. #8].  This remark by Mr. Myers constituted an inappropriate sexually explicit remark to a female student.

21. On one occasion at the beginning of the 2000-2001 school year, after having a discussion and argument with Amanda concerning participation in the Explorers program, Mr. Myers told Amanda that he got so frustrated with her because she was a "mature and developing young woman" and he cared about her and was "sexually attracted" to her.  He also told her he was sexually attached to Evelin A. and Marcela D., but noted that Evelin didn't hang around school anymore and Marcela had pierced her lower lip, cut her hair short, spiked it up on top and looked "dikish".  Amanda got the impression that she was the only one left to which he was sexually attracted.  [T. 22-23].  This comment was not made in jest and Amanda took it seriously.  It made her uncomfortable.  [T. 23; HISD Exh. #8].  This remark by Mr. Myers constituted an inappropriate sexually explicit remark to a female student.

22. On one occasion, in the fall of 2000, Amanda had been late to one of her classes and was made by a teacher to stand outside in the hall.  While there, she began to cry.  She then called Mr. Myers to come to the second floor so she talk to him.  In an attempt to console her, Mr. Myers began telling her a story from his high school years.  It involved a sexual encounter in which he was accused of getting a girl pregnant.  He related that he knew he had not gotten the girl pregnant because all he did was "finger her."  Amanda felt very uncomfortable, felt the story was inappropriate concerning her situation, and she felt disrespected.  [T. 24, HISD Exh. #8].  This remark by Mr. Myers constituted an inappropriate sexually explicit remark to a female student.

23. There is a lack of sufficient evidence to establish that Mr. Myers told a student to meet him in his room so that they could "mess around."

24. There is a lack of sufficient evidence to establish that Mr. Myers stated that females could not climb walls adequately because their breasts were too big.

25. There is a lack of sufficient evidence that Mr. Myers was telling students that a police badge is a "pussy magnet."

26. Mr. Myers would hug Amanda and other students and be hugged by Amanda and other students.  These hugs were not sexual in nature but were typical nurturing or supportive type hugs. [T. 283,  448].  There is a lack of sufficient evidence to establish that Mr. Myers violated the bodily integrity of students by touching students in sexually inappropriate ways such as engaging in full frontal hugs with female students. 

27. There is a lack of sufficient evidence to establish that Mr. Myers violated the bodily integrity of students by touching students in sexually inappropriate ways such as allowing students to sit on his lap.  The only supportive evidence that any female student sat on Mr. Myers' lap was the testimony of Amanda's mother, who observed a female student get up from sitting on Mr. Myers' lap as she entered his classroom.  Other students were in the classroom at the time and the context in which this occurred was not established.  [T. 109-111].  There is no evidentiary basis supporting that the incident observed was a violation of the bodily integrity of the student or that Mr. Myers touched the student in sexually inappropriate ways.  

28. There is a lack of evidence to establish that Mr. Myers violated the bodily integrity of students by touching students in sexually inappropriate ways such as  kissing students on the cheek.

29. Mr. Myers violated the bodily integrity of Amanda in a sexually inappropriate way when he pulled her close to him and said, in a joking manner, "I want to tongue you."

30. During the fall of 2000, Amanda told her mother about the "tongue" statement and about a "sex story" told to her by Mr. Myers but she did not elaborate further.  [T. 24-25, 88-91].  Her mother suggested that she quit giving Mr. Myers hugs and stop being around him. [T. 25].

31. In December, 2000, Mr. Myers reported to the school principal and Amanda's mother that Amanda had been rubbing her breasts against him and asked Amanda's mother to talk to Amanda about this. [T. 51, 93, 461-462].

32. After discussions with her mother, Amanda distanced herself from Mr. Myers.  She found that Mr. Myers became more like a teacher and he began disciplining her.  [T. 27-28]. 

33. The acts of discipline by Mr. Myers against Amanda were fully justified and were not in retaliation for Amanda distancing herself from Mr. Myers.  In January, 2001, Mr. Myers properly refused to allow Amanda to participate in an Explorer's competition in Lake Jackson, Texas, due to her lack of participation in training.  [T. 286-291].

34. Amanda had a case of "senioritis."  She failed a class, she was not attending class on time and she was seeking ways to get out of class.  She had started the 2000-2001 school year, her senior year, wanting to be a cheerleader and not be an Explorer and when that didn't work, she went back to the Explorers.  However, she was no longer   dedicated to Explorers.  She felt she knew everything and didn't need any more training from adults.  She had a habit of going to practice, signing in, then leaving. [T. 41, 44,285, 446].

35. Due in part to the emotional stress from the change in the relationship between Amanda and Mr. Myers and due in part to other unrelated matters, Amanda began participating in group counseling sessions at school.  On January 25, 2001, she began telling the counselor about how Mr. Myers was screaming and yelling at her about being late, about her not respecting him and about her having a bad attitude and how she wanted Mr. Myers to leave her alone.  It was during this sessions, after Mr. Myers had refused to allow her to participate in the Explorer's competition, that she informed the counselor of the sexual comments that Mr. Myers had made to her. [T. 28-30, 446]. 

36. The school principal and others who worked closely with Mr. Myers do not believe the allegations made by Amanda against Mr. Myers.  They believe, based on their knowledge and observations of Amanda, that her allegations were fabricated.  [T. 292-293, 455-458, 468-470].

37. There is a lack of sufficient evidence that Mr. Myers gave students tardy permits and/or absence excuses for no legitimate reasons. [T. 435-436, 458-461].

38. There is a lack of sufficient evidence that Mr. Myers had poor classroom management skills or that any formal remedial action was recommended or taken to address such problems.  Any problems in the area of classroom management were not of a serious nature and were being addressed informally by the school principal.  [T. 438-439, 443-445, 458-461, 472-473].

39. The evidence confirmed that in the fall semester, 2000, Mr. Myers told Amanda that  he was frustrated because he was sexually attracted to her; that he told her a story about one of his sexual encounters noting that he only "fingered" a student and did not get her pregnant; that he told her once she turned 18, they could "screw;" and that he pulled her close to him and said that he wanted to "tongue" her.  Such statements and conduct by a teacher toward a student are highly inappropriate in any context.  They are not in conformity with the accepted principles of right and wrong behavior and are contrary to the moral standards which are accepted within the School District.  These statements and conduct constitute "immorality" as defined by HISD Board Policy §570.310(a).  These statements and conduct also constitute a violation of HISD Board Policy §740.800 regarding student sexual harassment.  Specifically, the statements and conduct constituted unwelcome sexual advances, repeated sexually-oriented kidding, teasing, joking or flirting and verbal conduct of a sexual nature that had the effect of interfering with the educational environment and directly impacting the student's physical or mental health or welfare.  Moreover, submission to such conduct, by its very nature, being in the classroom and school setting, made it either explicitly or implicitly a term or condition of the student's education.   Additionally, these statements and conduct by Mr. Myers violated HISD Board Policy §570.500 for failing to follow the established rules of behavior for the Houston ISD and society in general as defined by local, state and federal laws.  Such violations of HISD Board Policy constitute "good cause" for the termination of Mr. Myers.  [T. 263-264].

Discussion


Mr. Myers was not called as a witness and did not testify in this proceeding.  Consequently, there was no controverting testimony by Mr. Myers of the allegations made against him by Amanda G.  Other witnesses called by Respondent provided  character testimony supportive of Mr. Myers or testimony to attack Amanda's credibility by establishing that Amanda had a retaliatory motive for making the allegations against Mr. Myers.  However, none of the witnesses called by Respondent directly contradicted the allegations of Amanda G. 

Respondent, in it proposed findings of fact and conclusions of law, cited to the investigative report as establishing that Mr. Myers had denied the allegations made by Amanda to the investigator and to the school principal.  However, the investigative report was admitted, not for the truth of the matters asserted therein, but only for the limited purposes of establishing that an investigation was conducted and that it was used as the basis for the termination action. [T. 244].  Therefore, Mr. Myers' denial cited in the investigative report does not constitute evidence in this proceeding.   

Moreover, I found Amanda's testimony to be credible.  I found no reason to question the veracity of her testimony despite the fact that Respondent established that her motivation for raising the allegations of inappropriate sexual comments was to retaliate against Mr. Myers' for his refusal to allow her to participate in the Explorer's competition.
  This is because Respondent never contested or placed her credibility in issue concerning the material facts of this case.  That is, her allegations that Mr. Myers made inappropriate sexual comments to her were not controverted by Mr. Myers or by any evidence in the record of this proceeding.  Consequently, the issue becomes not whether the alleged inappropriate sexual comments were made by Mr. Myers to Amanda, but whether those comments constituted good cause for recommending Mr. Myers' termination from employment.  

The preponderance of the evidence established that several of the inappropriate sexual comments referenced in the proposed termination letter were made by Mr. Myers to Amanda.  The evidence confirmed that in the fall semester, 2000, Mr. Myers told Amanda that  he was frustrated because he was sexually attracted to her; that he told her a story about one of his sexual encounters in high school, noting that he only "fingered" a student and did not get her pregnant; that he told her once she turned 18, they could "screw;" and that he pulled her close to him and said that he wanted to "tongue" her.  Such statements and conduct by a teacher toward a student are highly inappropriate in any context.  They are not in conformity with the accepted principles of right and wrong behavior and are contrary to the moral standards which are accepted within the School District.  These statements and conduct constitute "immorality" as defined by HISD Board Policy §570.310(a).  These statements and conduct also constitute a violation of HISD Board Policy §740.800 regarding student sexual harassment.  Specifically, the statements and conduct, even if intended to be in a joking manner, constituted unwelcome sexual advances, repeated sexually-oriented kidding, teasing, joking, or flirting and verbal conduct of a sexual nature that had the effect of interfering with the educational environment and directly impacting the student's physical or mental health or welfare.  Moreover, submission to such conduct, by its very nature, being in the classroom and school setting, was made either explicitly or implicitly a term or condition of the student's education.  Additionally, these statements and conduct by Mr. Myers violated HISD Board Policy §570.500 for failing to follow the established rules of behavior for the Houston ISD and society in general as defined by local, state and federal laws.  Such violations of HISD Board Policy constitutes "good cause" for the termination of Mr. Myers.  Additionally, these sexually explicit comments and conduct failed to meet the acceptable standards of conduct for the profession as generally recognized and applied in similarly situated school districts, and constitutes good cause for termination [T. 263-264].

Conclusions of Law

After due consideration to matters of record, matters of official notice, and the foregoing findings of fact, in my capacity as a Certified Hearing Examiner for the State of Texas, I make the following conclusions of law:

1. This Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code, Subchapter F, Sections 21.251-21.257.

2. Mr. Myers has a valid and existing term contract with Houston ISD for the 2001-2002 school year.

3. To terminate a term contract during the contract term requires Houston ISD show good cause as determined by the Board, or for any reason stated in the Board Policies, Administrative Procedures, or the Term Contract.

4. Repeated inappropriate sexual comments made by Mr. Myers to a female student are not in conformity with the accepted principles of right and wrong behavior and are contrary to the moral standards which are accepted within Houston ISD.  These statements and conduct constitute "immorality" as defined by HISD Board Policy §570.310(a) and constitute good cause for termination of Mr. Myers' term contract.

5. Repeated inappropriate sexual comments made by Mr. Myers to a female student also constitute a violation of HISD Board Policy §740.800 regarding student sexual harassment.  Specifically, the statements and conduct of Mr. Myers, even when made in a joking manner, constitute unwelcome sexual advances, sexually oriented kidding, teasing, joking or flirting and verbal conduct of a sexual nature that had the effect of interfering with the educational environment and directly impacting the student's physical or mental health or welfare, and submission to such conduct, by its very nature, being in the classroom and school setting, was made either explicitly or implicitly a term or condition of the student's education.  The inappropriate sexual comments and conduct constitute sexual harassment and constitute good cause for termination of Mr. Myers' term contract.

6. Repeated inappropriate sexual comments made by Mr. Myers to a female student are not in conformity with the accepted principles of right and wrong behavior and are contrary to the established rules of behavior for Houston ISD and society in general as defined by local, state and federal laws, including the Educators' Code of Ethics, 19 Tex. Adm. Code Rule 247.2(a), (c)(5) and (e)(1)(2) and (4).  These statements and conduct violate an employee's responsibilities as defined by HISD Board Policy §570.500 and constitute good cause for termination of Mr. Myers' term contract.

Decision and Recommendation

Based upon the foregoing Findings of Fact and Conclusions of Law, I recommend that the Administration's proposal to terminate Mr. John Myers' term contract with Houston ISD on the grounds of violations of School Board Policy involving "immorality", "sexual harassment", and "employee responsibilities", be upheld and that Mr. Myers be terminated.

SIGNED this 10th day of February, 2002.







_____________________________







James W. Holtz
� Amanda readily admitted that she was mad at Mr. Myers for not allowing her to participate in the Explorers competition and was "venting" when she informed the counselor about the inappropriate sexual comments made to her by Mr. Myers.
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