
DOCKET NO. 029-LH-1201 

DALLAS INDEPENDENT


BEFORE THE HEARING EXAMINER  

SCHOOL DISTRICT,


PETITIONER

V.                                                      

MARK L. WILLIAMS

STEVEN BOEDEKER,


RESPONDENT


THE STATE OF TEXAS

RECOMMENDATION OF THE 

CERTIFIED HEARING EXAMINER

STATEMENT OF THE CASE


Respondent, Steven Boedeker ("Respondent"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate his employment with the District.  District has filed a MOTION TO DISMISS WITH PREJUDICE DUE TO LACK OF JURISDICTION, based upon the Respondent’s not being a teacher under Texas Education Code Section 21.251(a)(1) and (2).  NOTE: Respondent’s last name has been spelled “Boedecker” and “Boedeker” by the District, the TEA, and the Hearing Examiner.  The correct spelling is “Boedeker.”


Respondent represented himself.  District was represented by Sonya Hoskins, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.

FINDING OF FACT

1.
Respondent was employed under Section 21.049 of the Texas Education Code, which provides for the hiring of non-certified educators to an alternative certification program. 

2.
On May 2, 2001, Respondent completed a DISD Alternative Certification-Applicant Commitment Form to enroll in the Alternative Certification Program as an intern. Respondent also completed a DISD Alternative Certification- Application for Teacher Intern.  On the Application for Teacher Intern, Respondent was asked the question, "Have you ever held a teaching certificate.” Respondent checked "no."  Respondent currently does not maintain a valid teacher certificate.  

3.   
During the 2001-2002 school year, Respondent was employed under an internship Agreement Alternative Certification ("Agreement") with the District.  Respondent’s work agreement is neither a probationary, continuing, nor term contract under the terms of Subchapter F.  

4.    
Pursuant to Paragraph 1 of the Agreement, Respondent agreed to participate in DISD's Alternative Certification Program pursuant to the program authorized by Section 21.049, Texas Education Code.

5.    
Pursuant to Paragraph IV of the Agreement, Respondent agreed to the following terms:

                             ...[I]ntern agrees that Intern shall serve at will and that Intern's

                                participation in the Alternative Certification Program may be

                                terminated without cause at any time upon written notice by

                                the Superintendent of Schools or his designee.  The Intern

                                may withdraw from the Alternative Certification Program....

6.
On October 30, 2001, the District sent Respondent a letter, informing Respondent he could appeal this matter to the Commissioner of Education.  Respondent filed the instant appeal in this case. 

CONTENTIONS OF THE PARTIES
DISTRICT:

1.
District has recommended the employment of Respondent be terminated.  Further, the District has filed its MOTION TO DISMISS WITH PREJUDICE DUE TO LACK OF JURISDICTION, arguing this Hearing Examiner does not have jurisdiction over this type of case.

2.   
The Texas Education Code provides under Section 21.251(a)(1) and (2) that the appeals process be made available only to teachers under a probationary, continuing or a term contract.  Subchapters C, D, and E of Chapter 21 establish the definitional parameters concerning probationary, continuing and ten-n contracts for teachers.  A teacher is defined as one "who is required to hold a certificate issued under Subchapter B."

3.    
Respondent was employed under Section 21.049 of the Texas Education Code, which provides for the hiring of non-certified educators to an alternative certification program where there is a demonstrated shortage of educators in a school district. Tex.  Educ. Code Ann.  Section 21.049 (Vernon 1999).

4.
On May 2, 2001, Respondent made application and completed a DISD Alternative Certification-Applicant Commitment Form to enroll in the Alternative Certification Program as an intern. Respondent also completed a DISD Alternative Certification- Application for Teacher Intern.  On the Application for Teacher Intern, Respondent was asked the question, "Have you ever held a teaching certificate,” Respondent checked "no."  Respondent currently does not maintain a valid teacher certificate.  Therefore, Petitioner is not authorized to teach in any school district within the State Of Texas.

5.   
During the 2001-2002 school year, Respondent was employed under an internship Agreement Alternative Certification ("Agreement") with the District, that is neither a probationary, continuing, nor term contract under the terms of Subchapter F.  This Agreement is not synonymous with a probationary, continuing, or term contract.  The Agreement is a separate and distinct document from these contracts.  A probationary contract is specifically defined in Section 21.201 of the Texas Education Code.  Respondent does not hold a certificate issued under Subchapter B of the Texas Education Code.

6.    
Pursuant to Paragraph 1 of the Agreement, Respondent agreed to participate in DISD's Alternative Certification Program pursuant to the program authorized by Section 21.049, Texas Education Code.

7.    
Pursuant to Paragraph IV of the Agreement, Respondent agreed to the following terms:

                             ...[I]ntern agrees that Intern shall serve at will and that Intern's

                                participation in the Alternative Certification Program may be

                                terminated without cause at any time upon written notice by

                                the Superintendent of Schools or his designee.  The Intern

                                may withdraw from the Alternative Certification Program...

8.    
As the appeal process is established under Subchapter F, Respondent has no standing to appeal under Subchapter F, Therefore, the hearing should be dismissed by the Hearing Examiner for lack of jurisdiction.

9.    The Hearing Examiner has the authority to "dismiss' a cause of action for "lack of jurisdiction, if the Hearing Examiner determines from the evidence presented that the Hearing Examiner does not have jurisdiction to conduct a hearing under Subchapter F.”

10.
In regards to the District's letter dated October 30, 2001, District inadvertently sent Respondent a letter informing Respondent he could appeal this matter to the Commissioner of Education.  This letter cannot nor does it create a "property or liberty interest" to appeal the proposed termination letter under Subchapter F of the Texas Education Code.  Nor does the letter create an entitlement to employment with the District.  The Texas Education Code does not apply in this case because Respondent does not come within the definition of a "Teacher" pursuant to the Texas Education Code. Tex.  Educ. Code Ann. Section 21.201(1) (Vernon 1999).  Furthermore, Respondent does not have any employment contract that would give rise to an appeal under Subchapter F or provide Respondent with the due process protection afforded teachers under the Texas Education Code.

11.    
Based upon the foregoing facts and argument, Petitioner, the District requests the Hearing Examiner to dismiss this case with prejudice due to lack of jurisdiction.  Petitioner further requests that the Hearing Examiner grant any other relief, at law and in equity, to which Respondent is justly entitled.

12.
Further, District also recommended termination for the following reasons:

a.
Respondent failed to comply with call-in requirements for excused absences;

b.
Respondent failed to report to his assignment; and,

c.
Respondent constructively abandoned his job.                  

RESPONDENT:

1.
Respondent did not appear for the hearing, nor did he supply any argument in support of his case.  

2.
On December 19, 2001, a Pre-Hearing Docket Control meeting was held between the Hearing Examiner, the District’s representative (Sonya Hoskins), and Respondent.  Both District and Respondent agreed to sign a conditional waiver of Texas Education Code 21.257 for written recommendations.  Respondent was told the Pre-Hearing Docket Control Order would be faxed to him, which he stated could be faxed at his regular phone number.  Respondent was told to sign the conditional waiver agreement and fax it back to the Hearing Examiner as soon as possible.  The Hearing Examiner attempted several times over several days to fax the document, but Respondent’s fax line would not accept the fax.  The Hearing Officer left several voicemail messages for Respondent regarding the fax, but Respondent did not return any of the phone calls.  

3.
On December 31, 2001, the Hearing Examiner mailed the Pre-Hearing Docket Control Order to Respondent by certified mail no. 7000 0520 0024 4368 6672, return receipt requested, and by regular mail.  The certified letter was received on January 2, 2002.  On January 2, 2002, Respondent faxed to the Hearing Examiner a written refusal to agree to the conditional waiver of Texas Education Code 21.257 for written recommendations.  Respondent stated there was no need for the waiver.  

4.
After phone messages to Respondent by the Hearing Examiner regarding Respondent’s understanding of why Respondent was being paid by the District, a hearing date was set.  On January 4, 2002, the Hearing Examiner set the case for hearing on Wednesday, January 9, 2002, at 10 a.m.  The Hearing Examiner left a voicemail for Respondent about the hearing. giving the date of the hearing.  The District’s counsel was able to contact Respondent by phone at 4 p.m. on January 4, 2002, but their connection was lost when the District’s counsel tried to connect the Hearing Examiner.  The District’s counsel tried to call Respondent back, but the only response was his answering machine.  On January 4, 2002, the Hearing Examiner mailed a copy of the ORDER SETTING HEARING DATE via Federal Express, Tracking Number 831948279640, to be delivered by noon, January 5, 2002.  The Hearing Examiner did not hear from Respondent.  

STANDARD FOR DISMISSAL DUE TO LACK OF SUBJECT MATTER JURISDICTION 
1.
“Subject matter jurisdiction is essential to the authority of a court to decide a case.  Standing is implicit in the concept of subject matter jurisdiction.” Texas Ass’n of Business v. Air Control Bd., 852 S.W.2d 440, 443 (Tex. 1993).  

DISCUSSION
1.
The District is treating Respondent as if he were an employee subjected to the "employment at will" doctrine, which means the company can terminate the employee at any time for any or no reason at all. East Line & Red River Railroad Co. v. Scott, 72 Tex. 70, 10 SW 99 (1888).  This is appropriate, because Respondent signed a contract stating he could be terminated at will by the General Superintendent or his designee.  

2.
Respondent has no statutory rights to contest his hearing through the Texas Education Code.  Respondent was not a “teacher” under the current regulations, as he did not have a teaching certificate.  The appeals rights set out by the Code apply only to teachers. Texas Education Code provides under Section 21.251(a)(1) and (2) that the appeals process be made available only to teachers under a probationary, continuing, or a term contract.   Respondent had no such contract.

3.
The Hearing Examiner agrees with the District that the October 30, 2001, termination letter did not create a "property or liberty interest" to appeal the proposed termination letter under Subchapter F of the Texas Education Code.  Nor does the letter create an entitlement to employment with the District.  The Texas Education Code does not apply in this case because Respondent does not come within the definition of a "Teacher" pursuant to the Texas Education Code. Tex. Educ. Code Ann. Section 21.201 (1) (Vernon 1999).   

4.
The District supplied a current ruling on the lack of subject matter jurisdiction by alternative certification interns.  -------------------

5.
This Hearing Examiner grants the District’s Motion to Dismiss for Lack of Subject Matter Jurisdiction.

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as Hearing Examiner, I make the following Conclusions of Law:

1.
The Hearing Examiner does not have jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.  Texas Education Code provides under Section 21.251(a)(1) and (2) that the appeals process be made available only to teachers under a probationary, continuing, or a term contract.   Respondent had no such contract. 

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  The Hearing Examiner does not have subject matter jurisdiction over the Respondent’s appeal.

SIGNED AND ISSUED this 10th day of January 2002.






Mark L. Williams





MARK L. WILLIAMS
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STATE OF TEXAS

CERTIFICATE OF SERVICE


The undersigned Hearing Examiner hereby certifies that the Recommendation of the Certified Hearing Examiner has been faxed to Sonya Hoskins, Representative of Dallas ISD, Fax No. 214.941.1399, and has been sent by certified mail no. 7000 0520 0024 4368 6702, return receipt requested, and by regular mail, to Steven Boedeker, on this the 10th day of January 2002.






Mark L. Williams





Mark L. Williams

RECOMMENDATION P. 
                                                   


