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Statement of the Case

Respondent, ADRIAN GUTIERREZ, appeals the proposed action of the DALLAS INDEPENDENT SCHOOL DISTRICT, Petitioner, that Respondent’s employment be terminated for good cause.


Petitioner, DALLAS INDEPENDENT SCHOOL DISTRICT, (sometimes referred to as “DISD” or “the District”) is represented by Craig A. Capua of Robinson, West & Gooden, P.C., 400 South Zang Boulevard, Suite 600, Dallas, Texas 75208.


Respondent, ADRIAN GUTIERREZ, (sometimes referred to as “Respondent” or “Mr. Gutierrez”) is not represented by counsel and is appearing as a party pro se.


Ellen H. Adams is the Certified Independent Hearing Examiner appointed by the Commissioner of Education of the State of Texas to hear this matter and submit this recommendation.


On December 11, 2001, a closed hearing on this matter was convened before Ellen H. Adams, Certified Hearing Examiner, at the Personnel Office of the DISD.  The hearing was concluded on the same day.

Discussion

Respondent was employed by DISD in late July or early August of 2001 and was assigned to a fourth grade classroom in the district.  Respondent commenced his duties in the classroom.  On  September 13, 2001, DISD advised Respondent that the District was recommending that his employment be terminated for good cause because Respondent had violated numerous board policies because of his previous conviction of a felony charge of criminal mischief and subsequent incarceration for violation of the conditions of his probation.


DISD must prove by a preponderance of the evidence that it had good cause to propose termination of Adrian Gutierrez’s contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


The evidence is undisputed that Mr. Gutierrez was convicted of a felony and was confined in an institutional division of the Texas Department of Criminal Justice; and while it seems apparent to the Hearing Examiner that Mr. Gutierrez has learned from his mistakes and has done much to insure that he will be a productive and law-abiding citizen, nevertheless a school district must have certain standards for the teachers in its classrooms and DISD’s standard in this case is reasonable.   It is unfortunate that Mr. Gutierrez was hired and placed in a classroom even after revealing his background and given the hope that he could, in fact, contribute to society by teaching its children.  DISD, however, upon learning of its mistake, took the action that any similarly situated district would take and rectified its mistake.

Findings of Fact

After due consideration of the evidence and matters officially noted, in my capacity as Certified Hearing Examiner, I make the following findings of fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. 
Mr. Gutierrez was employed by DISD in late July or early August of 2001 and was assigned to a fourth-grade classroom within the DISD.  (Tr. 41)  

2. He commenced his duties in the classroom.  (Tr. 41)

2. Mr. Gutierrez had revealed on the application he submitted to DISD that he had previously been convicted of a felony and had served time in prison because of the revocation of his probation and had even discussed the matter with the individual who interviewed him.  (Tr. 41)

2. The initial background check conducted by DISD failed to discover the affirmative answer given by Mr. Gutierrez with respect to his conviction of a felony  (Tr. 15-17, 27-28).

2. Further inquiry by the district revealed Mr. Gutierrez’s felony conviction, and Mr. Gutierrez was recommended for termination.  (Tr. 18).

2. The following allegations concerning Mr. Gutierrez are supported by a preponderance of the evidence:

A. Mr. Gutierrez did fail to comply with policies, orders, and directives of the Board, General Superintendent and/or designees.

A. Mr. Gutierrez was convicted at the trial or court level of a felony which directly affects the operation or mission of the District.

A. Mr. Gutierrez failed to meet acceptable standards of conduct for employees in like or similar positions which would make his retention by DISD detrimental to the best interests of the District.


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following conclusions of law:

1. 
The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

1. 
The parties have waived in writing the forty-five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

1. 
The Dallas Independent School District proved by a preponderance of the evidence its allegations as set out in the proposed termination letter dated September 13, 2001.

1. 
DISD has good cause to terminate Adrian Gutierrez’s employment.

Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby RECOMMEND that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law; and


FURTHER RECOMMEND that Respondent’s employment with the district  be terminated.


SIGNED AND ISSUED this _____ day of January, 2002.







________________________________







Ellen H. Adams







Certified Independent Hearing Examiner 
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