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I.    PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Ms. Barbara Davis, a teacher in the Whitesboro Independent School District.   Notice of termination was given to Respondent on or about October 12, 2001.  The parties did waive the 45 day time frame in this matter.  This matter was heard  on December 16, 2001.


II.    MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are:  whether or not Respondent’s actions on October 2, 2001 at the Whitesboro ISD constituted cause sufficient to justify Respondent’s termination from employment by Petitioner. 


III.    ISSUES OF LAW
The issues of law before the Hearing Examiner are: 

(i) 
whether Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD - DH(E) Employee Standards of Conduct, Principal I;

(ii) 
whether or not Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD DH(E) Employee Standards of Conduct, Principal II, Standard 5;

(iii) 
whether or not Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD DH(E) Employee Standards of Conduct, Principal IV, preamble;

(iv) 
whether or not Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD DH(E) Employee Standards of Conduct, Principal IV, Standard 1;

(v) 
whether or not Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD DH(E) Employee Standards of Conduct, Principal IV, Standard 4;

(vi) 
whether or not Respondent’s actions of October 2, 2001 constituted a violation of Whitesboro ISD DH(E) Employee Standards of Conduct, Principal 5, Standard 3;

(vii) 
whether Respondent’s actions of October 2, 2001 constituted failure to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of Respondent as an employee detrimental to the best interests of Whitesboro ISD; and 

(viii) 
whether Respondent’s actions of October 2, 2001 constituted “good cause” under Texas law for termination of her contract prior to its expiration pursuant to Texas Education Code, Section 21.156;

(viii) 
whether Respondent’s actions on October 2, 2001 violated state law, Texas Penal Code Section 46.03 and 46.035; and

(ix) 
whether Respondent’s actions of October 2, 2001 constituted criminal trespass under Texas Penal Code Ann. Section 46.03 and 46.035.


IV.    FINDINGS OF FACT
Respondent, Barbara Davis Boland has taught in the Whitesboro ISD for approximately seventeen (17) years.  (P. 233, L. 9).  Ms. Boland is certified to teach reading in grades one through eight in general elementary.  (P. 233, L. 4).  The evidence is that in or about February 2001, Ms. Boland attended the Texas concealed handgun certification course taught by Lloyd Arnold.  (P. 197, L. 16).   By her testimony at trial, Ms. Boland began carrying the handgun in her car in or about June, 2001 after her receipt of her permit.  (P. 285, L. 21).   Beginning in the 2001-2002 school year, Ms. Boland was assigned to the Alternative Education Program (“AEP”) at Whitesboro ISD.  The reason for this assignment is somewhat contradictory .  Ms. Boland indicates that she volunteered for his position due to her ability to get along with the AEP students.  (P. 263, L. 25)  Superintendent Lea, however, testified that Ms. Boland was assigned to AEP because it was “safer, because there’s fewer students involved and it’s a lower stress situation.”  (P. 105, L. 17).  This arose from the allegations of Pat Horn that Ms. Boland routinely brought a handgun into her classroom. (Respondent’s Exhibit 16).  There is no evidence that Ms. Horns allegations were based on anything more than her own suspicions.  Dr. Lea would have the Court believe that the District was attempting to protect the student body from Ms. Boland by this assignment.  Almost in the very next breath, however, Dr. Lea testified that bringing a handgun in or near the AEP section could be a more volatile situation in that “those students in AEP are our most severe disciplinary problems and I think it would exercise even worse judgment to have a gun within 50 feet of the AEP building.  (P. 108, L. 22).

On October 2, 2001, Ms. Boland arrived at her position at the AEP building at Whitesboro ISD to find that approximately five (5) of her assigned students were truant.  Upon her arrival and determination that the students were truant, Ms. Boland contacted Buck Gilcrease, Whitesboro Principal.  (P. 33, L. 4; P. 248, L. 18)  At approximately 8:45 a.m., Ms. Boland encountered Mr. Gilcrease and football coach, Adam Rupert.  (P. 248, L. 18).  Coach Rupert was enlisted by Mr. Gilcrease in an attempt to locate the truants.  (P.75, L. 16).  The timing of this initial meeting between Mr. Gilcrease, Mr. Rupert and Ms. Boland is somewhat cloudy.  Mr. Gilcrease testified that it occurred between 10:00 a.m. and 10:30 a.m on October 2, 2001. (P. 35, L. 8).  Mr. Rupert and Ms. Boland each testified that the initial meeting occurred sometime prior to 9:00 a.m. (P. 75, L. 11).   At this meeting at the AEP building,  Ms. Boland, Mr. Gilcrease and Mr. Rupert discussed the truants.  At that time, Ms. Boland allegedly discussed the violent nature of some of the truants.  At this point, the stories of the three participants diverge significantly.  Mr. Gilcrease testified both at trial and in his statement prepared on October 5, 2001, that Ms. Boland stated that if the truants bring a gun back to school, “I will have to get mine out of my car and shoot them.”  (P. 34, L. 18; Petitioner’s Exibit 12 A).  Coach Rupert’s testimony, however, differed significantly from his statement, in which he states that Ms. Boland said “It wouldn’t surprise me if they have a gun with them.  I will have to get mine out of my car.”  (Petitioner’s Exhibit 12 B).  Ms. Boland, however, testified that her statement was “[I]f they come back with a gun, I’m going to my car, because I have a permit.”  (P. 255, L. 19).  It is uncontroverted that neither Mr. Gilcrease or Mr. Rupert responded to the statement made by Ms. Boland. Despite their testimony that such statement was extremely serious in nature, at the time it was made, each of Mr. Gilcrease and Mr. Rupert remained silent.  Following this meeting, Mr. Gilcrease and Mr. Rupert went directly  to Dr. Lea’s office to discuss this meeting. (P. 93, L. 10).  Ms. Boland testified that she got into her car and went to the highschool to retrieve the AEP student’s work for the day.  (P. 256, L. 15.) 
Dr. Lea testified that he was so concerned by the comments allegedly made by Ms. Boland, he contacted the Whitesboro police and the school district attorney. (P. 94, L. 15).  He then sent Mr. Gilcrease and Mr. Rupert to wait for Ms. Boland to return.  (P. 94, L. 25).  Upon her return from the high school, Ms. Boland encountered Dr. Lea, Mr. Gilcrease, Mr. Rupert and two Whitesboro police officers.  At that time, Ms. Boland was asked to step from the vehicle.  Officer Phelps apparently requested permission to search Ms. Boland’s glove compartment, which consent was given.  At that time, a Smith and Wesson .380 semi automatic handgun was retrieved.   At that time, Dr. Lea advised Ms. Boland that she would be suspended from her teaching duties with pay pending investigation of this matter.   No charges were brought against Ms. Boland.  

At the October 11, 2001 Board meeting, the Whitesboro school board approved a motion to terminate Ms. Boland’s employment with the District.  (Petitioner’s Exhibit 3).  Ms. Boland then requested a hearing before the Texas Education Agency.


V.    DISCUSSION
The facts of this case turn on two fundamental issues: (i) whether or not Respondent made a threat to shoot certain truant AEP students; and (ii)  whether or not Respondent’s possession of a concealed handgun on Whitesboro ISD grounds constituted a breach of the Employee Code of Conduct, Texas state law, Federal law, thereby substantiating adequate grounds for her termination. 

It is the burden placed upon the Petitioner to establish, by a preponderance of the evidence that Respondent violated at least one of those Board policies identified in the Issues of Law recited supra.  A violation of any one of the above policies may constitute sufficient grounds for termination.

The Examiner will give due weight to the Board Policies, documentary evidence, facts and testimony elicited at the hearing.

The primary issue in this proceeding focuses on whether or not the actions of Respondent in this matter constituted violations of Whitesboro ISD Code of Conduct for Employees thereby substantiating a finding of good cause for purposes of her termination. 

Good Cause
The only statutory basis for terminating a term contract is “cause.”  The cause standard does not allow a contract to be terminated lightly.  Cause involves a failing that the ordinary prudent employee would avoid and must be of such level that the continued existence of the employer-employee relationship is called into question.  Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999).   An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  Larry Baker v. Rice Independent School District, Docket No. 227-R2-493 (Comm’r Educ. 1995).   Good cause is a high standard and any failures must be of a serious nature to substantiate any termination so based..  

Actions of Respondent
Petitioner’s recommendation to terminate the employment of Respondent is based on two issues: (i) Respondent’s having possession of a concealed handgun in her vehicle on Whitesboro ISD property; and (ii) the alleged statement attributed to Respondent threatening to shoot students.  It is undisputed that Ms. Boland’s classroom performance at the least met expectations and does not constitute any grounds for her termination.  In fact, Mr. Gilcrease admits in his testimony that Ms. Boland was adequately qualified to fulfill her role at the AEP.  Ms. Boland’s undisputed testimony is that Dr. Lea had recently given her a compliment on her accomplishments at AEP.  Further, there is no evidence before the Court that Ms. Boland was ever recommended for termination in her 13 year tenure with Whitesboro ISD. 

Concealed Handgun
In or about February 2001, Ms. Boland attended and passed the certification course for a concealed handgun permit at the Texoma Gun Range.  Ms. Boland received her license in June 2001.  Throughout this period of time, Ms. Boland was a teacher with the Whitesboro ISD.  It is undisputed that she did discuss her attendance at the handgun course with at least one fellow employee at Whitesboro ISD.  On March 29, 2001, a memo was sent to “To Whom It May Concern” by Pat Horn regarding an unidentified  teacher at Whitesboro ISD who had qualified at the shooting range and licensed to carry a concealed weapon.  Ms. Horn’s memo further stated that “[I]t was suggested to me that this teacher may be carrying the gun in her purse, or leaving it in her car during school hours, on school property.”  Ms. Horn’s memo, although based solely on rumor and hearsay, apparently spurred Dr. Lea onto action.  He apparently contacted the school attorney, who recommended calling in explosive sniffing dog teams in March 2001. 

Dr. Lea testified that the dogs identified something in Ms. Boland’s filing cabinet.  Despite his concern for the safety of the students and staff at Whitesboro, Dr. Lea did not pursue the matter further with Ms. Boland.  His reasoning was that the district’s attorney voiced concerns about Ms. Boland’s unspecified constitutional rights if she was approached about this matter.   Instead, the district chose to reassign Ms. Boland to the AEP for the fall of 2001 and arrange for additional inspections by dog teams sometime during the fall of 2001.  There is no evidence that anything further was done to ensure the safety of the students and staff between March 2001 and the termination of the school term, despite the alarm caused by Pat Horn’s memo.  Dr. Lea testified that Ms. Boland was transferred to AEP in light of the suspicion that she may be in possession of a concealed handgun.  Dr. Lea stated that this was done because AEP would be “safer, because there’s fewer students involved and it’s a lower stress situation.”  Clearly the implication is that Ms. Boland’s carrying a weapon in this setting would cause less problems in the “safer” environment of AEP.  In nearly the next breath, Dr. Lea stated that he believed that the AEP “could be a more volatile situation.  Those students in AEP are our most severe discipline problems, and I think it would exercise even worse judgment to have a gun within 50 feet of the AEP building.”  

Other than attempting to preserve Ms. Boland’s constitutional rights, there is no reason given for the gap in dog team inspections.  During the next dog inspection, in either August or September, 2001, there is no evidence that Ms. Boland was in possession of a handgun or other firearm.  Dr. Lea, however, could not recall whether Ms. Boland was even present during the inspection.  One would assume that since Ms. Boland was allegedly the reason for the dog inspections, the administration would have ensured that she was present when they were occurring.  

The District also states that following the initial inspection in March 2001, a district wide memorandum was issued regarding the school Crises Intervention Plans.  The district maintains that this memorandum was prepared and disseminated in an effort to prevent Ms. Boland from brining a handgun on school property.  This memorandum is found at Respondent’s Exhibit 17.  The memorandum references recent school shooting, but makes no mention of concealed handguns.  This memorandum is clearly insufficient to provide notice to the faculty of Whitesboro ISD that concealed handguns are not permitted on campus.

The District presented a sign indicating that the campus was a “Drug Free” and “Gun Free” school zone.  The District also maintains that this sign constitutes adequate notice to the general public that concealed handguns are not permitted on campus.  The testimony of Lloyd Arnold on this point is quite compelling and persuasive.  Mr. Arnold, a thirty year Department of Public Safety veteran testified that the subject sign is wholly inadequate as legal notice that an area is truly “Gun Free.”  Mr. Arnold, a certified concealed handgun instructor, stated that the sign did not meet state guidelines, despite being distributed by the local police authorities.  A review of the pertinent state guidelines on this point demonstrates that Mr. Arnold’s analysis is correct.  His testimony that there was no violation of law when Ms. Boland brought a concealed weapon on campus remains undisputed.  Despite his belief that Ms. Boland had violated federal law and his recommendation that Ms. Boland be terminated for such,  Dr. Lea was wholly unable to identify any particular statute.  In fact, Dr. Lea admitted that if Ms. Boland did not violate any laws, she could not be terminated for doing so.  Other than vague references to “federal” law, there was no basis whatsoever, that Ms. Boland’s actions in having a concealed handgun in her vehicle violated any federal statute.

The District alleges that Respondent has violated Sections 46.03 and 46.035 of the Texas Penal Code as they relate to the carrying of firearms.  Section 46.03, however, deals with the carrying of any firearm by an individual who does not possess a permit to carry a concealed weapon.  Accordingly, this section does not apply to the instant set of facts.  Section 46.035, however,  does deal with those individuals who possess a permit.  This particular section, in pertinent part,  prohibits the carrying of a concealed weapon “on the premises where a high school, collegiate or professional sporting event or interscholastic event is taking place, unless the license holder is a participant in the event and a handgun is used in the event.”  (TEX. PEN. CODE. SEC. 46035(b)(2)).  This Section further defines “premises” at subparagraph (l) as “a building or a portion of a building.  The term does not include any public or private driveway, street, sidewalk or walkway, parking lot, parking garage, or other parking area.”  

Alleged Threats
The only other basis for the proposed termination of Ms. Boland, is the allegation that Ms. Boland said she would shoot students.  This statement, if true, would likely constitute adequate grounds to establish good cause to terminate Ms. Boland’s employment with Whitesboro ISD.  At the commencement of this proceeding, the burden was on the District to establish that such a statement was, in fact, made.  The District’s witnesses, Mr. Gilcrease and Mr. Rupert testified initially that Ms. Boland made such a statement.  Upon further questioning, however, Mr. Rupert’s testimony changed.  Although each witness testified that they found the statement allegedly made by Ms. Boland to be very troubling and “very serious,” their written statements vary.  Mr. Rupert, in fact, wholly fails to identify any comments by Mr. Boland that she would shoot students.  At most, Mr. Rupert testified that Ms. Boland said: “It wouldn’t surprise me if they had a gun with them.  If so, I will have to get mine out of my car.”  This is a far cry from threatening to shoot students.    
  

Despite the fact that Mr. Gilcrease and Mr. Rupert took this alleged statement seriously, they wholly failed to take any steps to prevent Ms. Boland from leaving the school premises.  In addition, they failed to make any correctional or clarifying statements to Ms. Boland at the time the alleged statements were made.

Respondent’s Motion to Dismiss
Respondent’s Motion to Dismiss is twofold.  The first basis to dismiss is an alleged violation of the Texas Open Meetings Act.  The second basis alleges that the termination notice provided  Ms. Boland violated her Constitutional due process rights.

Respondent contends that contrary to her express request that the Whitesboro Board of Trustees conduct any proceeding regarding her and her employment in open session consistent with the provisions of the Texas Open Meetings Act.  Respondent further contends that, despite this request, the Board of Trustees conducted meetings in private session which affected her employment status.  In this regard, Respondent proffered an audio cassette recording of the Board proceedings of October 11, 2001.  Although the contents of the tape were difficult to discern, one could identify the cursory discussion of Ms. Boland’s termination.  Despite the lack of a substantive discussion in this regard, Respondent has not presented any evidence that any discussions were held by the Board in private session after Respondent’s request for compliance with the Texas Open Meetings Act.  Accordingly, Respondent’s Motion to Dismiss on this ground is denied.

Respondent’s second Motion to Dismiss is based on the alleged failure of the Board to provide adequate notice to Respondent thereby depriving Respondent of her Constitutional due process.  Upon review of the notice of termination and exchange of correspondence by and between Whitesboro ISD and Respondent, it is apparent that the notice provided to Respondent, was sufficient to provide her with notice of the grounds alleged for her termination.  Accordingly, Respondent’s Motion to Dismiss on this ground is denied.


VI.  CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings, I make the following Conclusions of Law:

1. The Texas Education Agency has jurisdiction of this matter.

2. Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

3. The proposal for termination is a result of Respondent’s actions on October 2, 2001 while employed at Whitesboro Independent School District.

4. In a termination case the standard is good cause. 

5. Respondent was under a continuing employment contract commencing April 4, 1988.

6. To terminate a continuing contract,  a term contract, or a probationary contract during the contract term requires that the school district show good cause.  Texas Education Code Sections 21.104, 21.156, 21.111.

7. There is no evidence that the Board of Trustees violated the Texas Open Meetings Act.

8. The notice of termination, taken in conjunction with the related correspondence by and between counsel for the respective parties was adequate and did not violate Respondent’s Constitutional due process rights.

9. There is no evidence that Respondent’s actions constituted a violation of a Federal law regarding the carrying of a concealed handgun on school property.

10. There is no evidence that the incident of October 2, 2001 constituted a criminal trespass under the provisions of Texas Penal Code Ann. Sections 46.03 and 46.035.  As discussed supra, Section 46.03 deals solely with firearms possessed by individuals who do not have a permit.  Section 46.035, although specifically discussing high school premises, expressly excludes parking areas.  Accordingly, these Sections cannot be applied to the instant case.

11. There is no evidence that Respondent’s actions of October 2, 2001, constituted unlawful possession of a concealed handgun in violation of Texas Penal Code Ann. Sections 46.03 and 46.035.  (See discussion supra.)

12. The uncontradicted evidence is that the sign placed on Whitesboro ISD campus identifying a “Drug Free” and “Gun Free” zone is inadequate under state guidelines to place a concealed weapon permit holder on notice that they cannot have a weapon in a parked vehicle on campus.  The evidence is that Respondent’s instruction in the concealed weapon course advised her that it was not illegal to have a handgun in her vehicle on the campus parking lot.  It further taught that the sign as displayed on the Whitesboro campus was inadequate for state law purposes.  In addition, the district-wide memorandum dated April 6, 2001 was inadequate to place anyone on notice that a concealed weapon permit holder could not have a weapon in a parked vehicle on campus.  Accordingly, the action of maintaining a concealed weapon in a glove compartment does not constitute an “egregious” event such that the District was not required to give clear directions to Respondent on whether such action was acceptable.

13. Petitioner’s own evidence was inconsistent on the issue of whether Respondent said she would shoot students.  Even if read in the light most favorable to the District, a statement by Respondent that she would have to go to her car because she has a permit does not violate the standards as set forth in the Whitesboro ISD Employee Standards of Conduct.  More specifically:

Principal I: The Texas Educator shall maintain the dignity of the profession by respecting and obeying the law, demonstrating personal integrity, and exemplifying honesty:

There is no evidence that Respondent violated this Principal.

Principal I, Standard 1: The educator shall not intentionally misrepresent official policies of the school district or educational institution and shall clearly distinguish those views from personal attitudes and opinions.

There is no evidence that Respondent violated this Principal.

Principal II, Standard 5: The educator shall comply with written local, school board policies, state regulations and applicable state and federal laws.

There is no evidence that Respondent violated this Principal.

Principal IV, Standard 1: The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy.

There is no evidence that Respondent violated this Principal.

Principal IV, Standard 4: The educator shall make reasonable effort to protect the student from conditions detrimental to learning, physical health, mental health, or safety.

Much is made that there existed the possibility that a student could discover that Ms. Boland had a concealed weapon in her car, break into the vehicle and take the weapon.  There is no evidence that Respondent told anyone other that Ms. Dunn that she even had a weapon prior to October 2, 2001.  Accordingly, there is no evidence that Respondent compromised student safety at any time.

Principal V, Standard 3: The educator shall manifest a positive role in school public relations.

The evidence is that the Respondent was an effective educator without any past problems.  Further, the incident in question evoked no negative reactions from the public.  Accordingly, there is no evidence that Respondent violated this Principal.

14. In light of the evidence at trial, Respondents actions do not constitute conduct or behavior that causes public, students, or employees to lose confidence in the administration and integrity of Whitesboro ISD.

15. In light of the evidence at trial, Respondent’s actions do not constitute failure to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of Respondent as an employee detrimental to the best interests of Whitesboro ISD.

16. In light of the evidence at trial, Respondent’s actions do not constitute good cause under Texas law for termination of her contract.

17. Petitioner did not have  good cause to terminate Respondent’s employment as a result of her actions of October 2, 2001. 

18. The decision of the Board of Trustees to terminate the Respondent’s contract of employment was not supported by substantial evidence


VI.   CONCLUSION
Based upon the testimony, documentary evidence, facts, and exhibits  in this matter, the Examiner finds, by a preponderance of the evidence, that Respondent has not violated any state law, federal law or Whitesboro ISD Employee Standards of Conduct by her actions of October 2, 2001.  At most, Respondent may have demonstrated questionable judgment in making the statement that she would go to her car because she had a permit.  Even if such statement was made in a joking manner as Respondent testified, in today’s atmosphere of political correctness, teachers should refrain from making any statements which may even remotely be taken seriously.


VII.    RECOMMENDATION
Petitioner, through counsel, Chappell, Hill & Lowrance, has requested that Respondent’s employment be terminated for good cause shown.  Based upon the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the ruling of the Hearing Officer that the District has failed to demonstrate good cause.  Accordingly, it is the recommendation of this Hearing Examiner that the employment of Respondent not be terminated and that the Respondent be reinstated as a certified teacher in the Whitesboro ISD.

Accordingly, Petitioner’s recommendation should be DENIED.  

SIGNED AND ISSUED this _____ day of ____________________, 2002.

__________________________________

PAUL FRANCIS MCNULTY

CERTIFIED HEARING EXAMINER

TEXAS EDUCATION AGENCY
