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STATEMENT OF THE CASE


Respondent, Susan Lovegren ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate her employment from the District.  District contends that it has good cause to terminate the employment contract of the Teacher.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school Districts in this state."  


Teacher was represented by Jim Barklow, Esq.  District was represented by Craig Capua, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Hearing on the merits was held on October 22 and 23, 2001.  

CONTENTIONS OF THE PARTIES
District

1.
District claims Teacher had excessive absences during the 1999-2000 and 2000-2001 school years.  District also claims Teacher failed to follow the call-in procedures during the same time period.  District claims Teacher’s excessive absenteeism affected her ability to teach the students, and the students’ test scores were harmed.  

2.
During the school year 2000-2001, Teacher appeared to have been absent 74 days and either tardy or left early 82 times (the majority of those were late arrivals).  During the school year 1999-2000, Teacher appeared to have been absent 32 days and either tardy or left early 61 times (the majority of those were late arrivals).  Teacher was docked many times for hours missed from school.  Teacher missed work more than the “norm” for employees at Seagoville.   Teacher did not sign in/out a few times.  Teacher had the worst attendance during the 2000-2001 school year.  

3.
  Teachers do not receive any type of “credit” for staying after 3:45 p.m., the end of the school day, but teachers are docked if they leave before 3:45 p.m.  Teachers were to spend between 8:00 and 8:45 a.m. tutoring students.  Due to Teacher’s tardiness problem, she would not have been able to tutor students.  Tutoring for Algebra I was especially important, since students across the state had problems with that subject.  Only ten students passed the final exam on this subject from her five classes.

4.
Linda Mazcynski, a teacher whose name is below Teacher’s on the attendance chart, is a department head and stops on her way to school to pick up items for labs.  Mazcynski tutored her students in the evening.  

5.
School policy was that an employee who was going to be absent was to call the “system” and the assistant principal before 6 a.m.  If the teacher was going to be absent the next day, the teacher was to call the office by 2:30 p.m. and report the teacher’s status.

6.
Dean of Instruction Linda Young stated Teacher had been absent and tardy an excessive amount of times during the 2000-2001 school year.  Teacher’s absenteeism record was difficult for the school, in that substitute teachers had to be arranged, and on the students, who had no continuity.   Further, Teacher did not have lesson plans prepared for the substitute teachers.

7.
Teacher would not call the school system to report an absence, but instead would call the assistant principal’s voice mail after 6:30 a.m.  The assistant principal would not learn of the absence until 7:45 a.m.  Further, since Teacher was tardy so often, the assistant principal would not know whether she was going to be absent or just tardy.

8.
Principal Dick Knox probably talked to Teacher during the 1999-2000 and 2000-2001 school years about her tardiness.  Teacher complained of a prolonged divorce during that school year.  Teacher complained of illness during the spring of 2000 and continuing on into the next year.  He gave Teacher a written notice in November 2000 about her attendance and how it could lead to her discharge.

9.
Nothing in the District’s official evaluation form alluded to attendance or timeliness.  If the form had such spaces, Teacher would not have received “Meets Expectations.”

10.
Teacher never asked the principal to move her to another room.

11.
Teacher violated all of the DF-Locals by failing to follow the directive of her campus administration both to improve her excessive absences and tardies and to follow call-in procedures.

12.
Teacher was given a two-year period to rehabilitate, which she failed to do.  The District had no proof to show that moving Teacher to another room would improve her attendance.   

13.
No other persons in Teacher’s classroom became as sick as she claimed she did.

Teacher
1.
Teacher was on medical leave during October-November 2000.  District’s attendance records did not accurately reflect that Teacher was on Medical Leave.  Further, regarding the entries on the timesheet which could not be read, District did not verify whether Teacher had been tardy.

2.
There is nothing in writing that states department heads can be tardy to work.  

3.
Teacher was absent more in 2000-2001 than in 1999-2000.

4.
Office Manager Linda Zimmerman stated she would need data to compare Teacher’s attendance to that of other hourly employees.  

5.
Teacher was a member of the Seagoville teaching staff during school years 1999-2000 and 2000-2001.  Also, Teacher was notified to report for work for the school year 2001-2002.  Teacher reported to work in August 2001.

6.
Around 25% of the monthly employees are tardy each month.

7.
There was no administrative action taken against any Seagoville employees for absenteeism occurring school years 1999-2000 or 2000-2001.

8.
Ruthie Cox was absent for most of a semester in school year 2000-2001, but she continued to teach the remainder of the year and is teaching during school year 2001-2002.

9.
The dean of instruction and the principal stated Teacher was a great teacher, when she was at school.

10.
The District could have placed Teacher on an involuntary medical leave and replaced her with a permanent teacher.  Also, the District could not have terminated Teacher during the involuntary leave of absence.  Further, the principal and/or department head could have directed Teacher to the Well-Being Department in 1999-2000 and to an EAP program in 2000-2001.

11.
The principal recommending the termination did not sign the termination notice; in fact, no principal signed it.

12.
Under her contract, Teacher could not have searched for other employment while she was under the District’s contract.  Also, due to the date of her termination letter, she could not resign from her employment without penalty.

13.
Teacher’s mother, a registered nurse, was required to take care of Teacher due to Teacher’s constant sickness, including vomiting.

14.
Teacher would feel well during the summer, but would progressively get worse during the school year.

15.
Teacher was an excellent teacher in elementary and middle school curriculums, as well as training other teachers.

16.
Lynda Maczynski fed her rabbits in the evening, not before work.

FINDING OF FACT

1.
Teacher is employed by District, performed teaching services at Seagoville High School.  She taught ninth grade Algebra I. Hearing Transcript at page 97, lines 3-6 (hereinafter “HT at p. ---, ll. ---”).  

2.
Teacher had horrible attendance for school years 1999-2000 and 2000-2001. Employer’s Exhibits 10 and 11.  The school’s office manager stated Teacher had the worst full-day absenteeism, but not so on the tardies. HT at pp. 85-86, ll. 22-1.  

3.
During the 2000-2001 school year, Maczynski did not report to work on time for an entire workweek. HT at p. 87, ll. 19-24.  

4.
Teacher had discussions with the dean of instruction about her absences.  Teacher stated she did not feel well and could not determine why she felt bad. HT at p. 100, ll. 11-21.  Teacher told the dean she was throwing up often and her feet hurt, but there was no diagnosis. HT at p. 106, ll. 6-12.  

5.
If Teacher had been placed on a medical leave of absence, then a long-term substitute could have been brought in for Teacher.  It was the principal’s duty to help Teacher fill out the necessary paperwork. HT at pp. 107-08, ll. .22-13.

6.
Teacher only received ten days of sick leave per year. HT at p. 109, ll. 9-11.    

7.
The dean of instruction noticed there was water leakage in Teacher’s room.  The leakage had continued for two years, the period of time Teacher occupied the room. HT at pp. 112-13, ll. 18-10.  Teacher told the dean she thought the leakage may have been causing her illness. HT at p. 113, ll. 11-16.  (She also told the principal. HT at p. 189-90, ll. 11-5.)  The dean stated a person could actually splash water while walking through the room. HT at p. 114, ll. 1-5.  The carpet in the room was replaced with tile. HT at p. 115, ll. 11-17.  The room did not flood again after the tile was installed in March 2001. HT at p. 116, ll. 7-19.        

8.
If Teacher could come to school on a regular basis, the dean stated she would be a good teacher. HT at p. 119, ll. 9-16.  The dean did not care when Teacher arrived at school, as long as she was there by 8:45 a.m. for the first class. HT at p. 124, ll. 3-11.  The dean stated she did not know whether Teacher should be discharged if Teacher was really sick. HT at p. 126, ll. 21-23.  The principal stated he would not have recommended termination if Teacher was really ill. HT at pp. 206, ll. 12-15. 

9.
The principal gave Teacher a written memo in November 2000 about her attendance and how it could lead to her discharge.  He wrote he would recommend her discharge if her attendance did not improve. HT at pp. 163-65, ll. 1-11.  However, he stated he was not putting her on notice. HT at p. 167, ll. 1-5.    He recommended her termination during Spring 2001. HT at p. 170, ll. 4-7.  

10.
Teacher received a three-year contract in March 2001. HT at pp. 173-74, ll. 21-3.   The school district could have discharged her in November 2000. HT at p. 175, ll. 11-15.

11.
Teacher only received two write-ups for attendance, one in September 2000 and one in November 2000. HT at p. 179, ll. 3-6.  

12.
Teacher would sometimes report to school, then become nauseated and have to leave. HT at pp. 180-81, ll. 20-9.    

13.
Teacher could have been placed in another room during each of her class periods. HT at pp. 190-91, ll. 12-7.  

14.
Teacher had high evaluations prior to her coming to Seagoville. HT at p. 192, ll. 4-7.  

15.
The District did not terminate Teacher when she had the opportunity to resign without penalty and could have been searching for other employment during the summer months. HT at pp. 259-50, ll. 19-5.

16.
Teacher did not have problems with attendance during the four years she taught for the District, prior to her teaching at Seagoville. HT at p. 290, ll. 22-25.  She did not have significant health problems prior to teaching at Seagoville. HT at p. 291, ll. 1-17.

17.
Teacher would have to pull over her car on the way to school and vomit relentlessly.  Sometimes she would just go home.  Other times, she would continue on to school, though she would be late. HT at pp. 292-93, ll. 5-8.  

18.
Teacher’s vomiting became worse during the 2000-2001 school year. Sometimes she would vomit many times during the day.  By the time she finished the vomiting spells, she would be so weak that she would miss several days of school. HT at pp. 294-95, ll. 12-14.  

19.
Teacher had a long absence in Fall 2000 for testing to determine the cause of the illnesses.  No cause was found. HT at p. 299, ll. 1-20.  

20.
Teacher would improve during the summer months, but she would notice the bad smell of the room when she returned to school.  She would be sick within a week. She would improve during the long holidays. HT at pp. 299-301, ll. 21-3.

21.
The room in which Teacher taught had a bad stench and the carpet was somewhere between damp and soaked.  The water even came up to a person’s ankles at times. HT at pp. 301-02, ll. 11-9.  

22.
Teacher mentioned the problem to the dean and the principal.  She was told the carpet would be replaced.  The room was tiled months later. HT at pp. 302-03, ll. 19-14. 

23.
Teacher did not request to be moved to another room because she was told repeatedly that the room would be fixed. HT at p. 304, ll. 9-23.

24.
Teacher thought that her illnesses could have a psychological cause, so she mentioned to Mr. Knox about her perhaps talking with someone regarding psychological problems.  The meeting never occurred, since Dr. Bourdene was no longer over the program. HT at pp. 307-08, ll. 15-7.

25.
Teacher learned she was recommended for discharge when she reported to work in August 2001. HT at p. 308, ll. 16-23.

26.
Teacher did not provide the District with any documents suggesting that her illness was caused by the classroom. HT at p. 315, ll. 1-4.  None of Teacher’s doctors was able to find a cause for her illnesses. HT at pp. 322-23, ll. 17-8.

27.
Teacher did not take medical leave for the many days she was absent in April and May 2001. HT at p. 327, ll. 16-22.

28.
Teacher was docked pay for her absences. HT at pp. 333-34, ll. 15-2.  

DISCUSSION

District alleges Teacher violated the following DF-Local policies:


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees. (DF-Local #1) 


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. (DF-Local #2) 


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties. (DF-Local #13) 


4.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that cause the public, students, or employees to lose confidence in the administration and/or integrity of the District. (DF-Local #24)  


5.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District. (DF-Local # 25)  


6.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. (DF-Local #29)  


7.
Excessive absence, tardiness, or job abandonment. (DF-Local #31)


8.
Any other reason constituting good cause under Texas law.  


Specifically, the District requests the discharge of the Teacher for the following reasons: Teacher filed to comply with call-in requirements for excused absences and Teacher had excessive absenteeism.


Based on the testimony in the hearing that Teacher allegedly violated all of the above DF-Local rules for the same reasons (Teacher’s failing to follow the directive of the administration to improve her tardiness, Teacher’s failure to follow call-in procedures, and Teacher’s excessive absenteeism and tardies), I will address all of the DF-Locals at the same time. See HT at pp. 222-23, ll. 8-17. 


There is no argument from the District that Teacher was not a qualified teacher.  The principal and dean of instruction praised Teacher’s abilities, when Teacher was at work.  Teacher was an excellent math teacher and was greatly needed by the District.


The key problem, though, was that Teacher did not report to work often.  The exhibits proffered by the District show a teacher with a horrible attendance record.  Teacher had over 90 absences/tardies in 1999-2000 school year and over 150 absences/tardies in 2000-2001 school year.  Although the District did not refute Teacher’s illness, she did not give to the District any medical documents which stated why she was sick.  Teacher did not ask for medical leave for one of her long absences .  She could have requested long-term disability leave, but she did not.


Absent any mitigating reasons for the absences/tardies, Teacher had sufficient reasons to be terminated in the 1999-2000 school year, and even more so in the next year.  However, there is another side to this story:

a.
Teacher only received two written warnings during this time.  While one of the warnings threatened removal (November 2000), several months went by without any follow-up by the District, even though Teacher’s attendance did not improve.  Even with the warning, though, the principal stated Teacher was not being put on notice.  

b.
Teacher and Department Head Lynda Maczynski, during the 2000-2001 school year, did not report to work on time for an entire workweek.  While the District claims she might have been caring for rabbits or doing other duties which caused her to be late, I believe Teacher’s testimony that Maczynski fed the rabbits during the evenings.  Further, there was no written justification for Maczynski’s tardiness, just second-hand testimony of District witnesses.  

c.
Teacher had discussions with the dean of instruction and the principal about Teacher’s absences.  Teacher stated her illnesses may have been caused by the water leakage in her classroom.  The District tried many times to solve the problem, but it left Teacher in a room with a stench and soaked carpets.

d.
If Teacher had been placed on a medical leave of absence, a long-term substitute could have been brought in for Teacher.  It was the principal’s duty to help Teacher fill out the necessary paperwork.  There was no effort by the principal to recommend a medical leave of absence for Teacher.

e.
Neither the dean of instruction nor the principal thought Teacher should be discharged if Teacher was really sick.

f.
Teacher received a three-year contract in March 2001.  Teacher learned she was recommended for discharge when she reported to work in August 2001.  

g.
The District did not terminate Teacher when she had the opportunity to resign without penalty and could have been searching for other employment during the summer months.  Teacher did not have problems with attendance during the four years she taught for the District, prior to her teaching at Seagoville.  She did not have significant health problems prior to teaching at Seagoville. 

h.
Based on unrefutted testimony by Teacher, she was really sick.  Teacher would have to pull over her car on the way to school and vomit relentlessly.  Sometimes she would just go home.  Other times, she would continue on to school, though she would be late (This serves as justification for Teacher’s not making timely calls to report her absences and for many of her tardies). Teacher’s vomiting became worse during the 2000-2001 school year.  Sometimes she would vomit many times during the day.  By the time she finished the vomiting spells, she would be so weak that she would miss several days of school.   

i.
Teacher would improve during the summer months, but she would notice the bad smell of the room when she returned to school.  She would be sick within a week. She would improve during the long holidays.

j.
Finally, Teacher was docked pay for her absences.  As a single parent, she needed to be working and was penalized for not being at work.  A person who needs money would not take off work from work and not get paid or be late to work and receive lesser pay, unless there was a strong reason for the absence or tardies.     


I find that Teacher had justification for most of her absences and tardies.  She was placed by the District in an unhealthy environment: water leaks and wet rugs.  Further, she was left in the room for almost two years in conditions that were as bad as Teacher’s attendance record.  She suffered medically because of being left in the room.  I am not ruling the District did this intentionally--it was trying to fix the problem.  However, Teacher and her students were required to be in that room.  Also, the District could have alleviated the Teacher’s absences by putting her on long-term medical leave and thereby have a long-term substitute placed in Teacher’s room, but the District did not.  In addition, Teacher did not have attendance problems until she started teaching in that room.  Finally, the District allowed Teacher to have her bad record and then proposed termination after she had signed a three-year contract and after she had reported back to go work, at the District’s invitation.  Based on the foregoing, I cannot recommend the termination of Teacher’s contract of employment.  



At the same time, I have some problems with Teacher’s behavior.  She did not supply the District with any paperwork which would help the District in determining which step to take next on behalf of the District and the students.   Teacher did not take any efforts to place herself on long-term leave and only once on short-term leave.  Also, medical illnesses did not cause all of Teacher’s absenteeism.  Based on the foregoing, I would strongly recommend: Teacher be returned to Seagoville in January 2002 (I heard testimony that showed Teacher would be welcomed at Seagoville), she be placed in some room other than the room in which she became ill, and she be placed on probation for the remainder of her contract regarding her attendance.  If Teacher can report to school and teach the way she should, Teacher should have no problem with this probation.  I would also recommend a 15-day disciplinary layoff without pay for Teacher, from December 1, 2001, until December 15, 2001.  

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
The District did not submit sufficient evidence to justify the discharge of Teacher for good cause, in that:

a.
Teacher was placed by the District in an unhealthy environment: water leaks and wet rugs;

b.
She was left in the room for almost two years in conditions that were as bad as Teacher’s attendance record;

c.
She suffered medically because of being left in the room;

d.
Teacher did not have attendance problems until she started teaching the that room; and,

e.
The District allowed Teacher to have her bad record and then proposed termination after she had signed a three-year contract and after she had reported back to go work, at the District’s invitation.  


3.
The following recommendation is made regarding Teacher:

a.
Teacher be returned to Seagoville in January 2002;

b.
 She be placed in some room other than the room in which she became ill; 

c.
She be placed on probation for the remainder of her contract regarding her attendance; and 

d.
A 15-day disciplinary layoff without pay for Teacher, from December 1, 2001, until December 15, 2001.  

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District does not have good cause for termination of Teacher.  

SIGNED AND ISSUED this 12th day of November 2001.







Mark L. Williams
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CERTIFICATE OF SERVICE


The undersigned Hearing Officer hereby certifies that the foregoing RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER has been faxed to Craig Capua, Representative of Dallas ISD, Fax No. 214.941.1399, and has been faxed to Jim Barklow, Representative of Teacher, Fax No. 214.363.0813, on this the 12th day of November 2001.
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