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RECOMMENDATION OF THE HEARING EXAMINER

Procedural History
Respondent-Teacher, Billie Jean Hughes, was assigned at Westbury High School pursuant to a one-year term contract dated May 17, 2000.(HISD Ex.#8)  As a result of events of January 9, 2001, a recommendation for termination was made by the Houston Independent School District Board of Education (Athe Board@) at its scheduled meeting on March 22, 2001.  Respondent was notified of the Board=s action in a letter dated April 18, 2001. (HISD Ex. #7)   Respondent filed a request for review and a hearing before a certified hearing examiner.  The request was received by the Texas Education Agency (TEA) on May 2, 2001.  The TEA appointed Robert A. Armbruster, a certified hearing examiner, to preside in this matter and notified the parties of the appointment on May 15, 2001.  On May 23, 2001, the parties filed written waivers of the 45 day limitation period. (Tex.Ed.Cd.'21.257)   Said waiver was forwarded to the Division of Hearings and Appeals, Texas Education Agency, on May 24, 2001.  The parties also agreed to the waiver on the record.  (Vol.1, Tr. 7, ln. 23-25 thru Tr.8, ln.1)
.  No jurisdictional matters were raised  during the course of the hearing.  The hearing was conducted on November 26 and 27, 2001, at the HISD Administration Buildings, Houston, Texas.  


Positions of the Parties

HISD

HISD, represented by Ms. Barbara L. Johnson and Mr. David J. Manley, Wickliff & Hall, P.C., contends there is good cause to terminate Respondent=s employment.  HISD=s good cause is outlined in the Superintendent=s letter of April 18, 2001 (HISD Ex.#7) wherein Respondent is alleged to have:  
  A.
Violated the provisions of the Drug/Alcohol-Free Workplace Program when on January 9, 2001, Respondent refused to submit to a reasonable suspicion test for alcohol/alcoholic beverages when requested to do so by a supervisor; 

1 HISD Board Policy '570.310(c), which defines Aworkplace@ as the site for performance of work done in connection with all assignment or duties  associated with HISD employment;

1 HISD Board Policy '570.321, which prohibits the following conduct as described in HISD Board Policy '570.310(c):

1.  using, possession, or being under the influence of alcohol or alcoholic beverages; and/or

2.  testing positive on an alcohol test (positive test is a concentration of 0.02or greater).  A refusal to test or inability to test will be deemed a positive test result. (emphasis added)

1 HISD Board Policy '570.321, which states all employees are subject to reasonable suspicion testing;  (emphasis added)

1 HISD Board Policy '570.324, which states HISD has implemented testing procedures for alcohol and controlled substances and that such testing will be required as a condition of offered or continued employment (emphasis added)   This policy also provides that all employees, irregardless of their position, are subject to reasonable suspicion testing for controlled substances or alcohol; 

1 HISD Administrative Procedures '570.327, which states an employee who tests positive for drugs and/or alcohol will be prohibited from performing job functions immediately and will be recommended for termination;

1 HISD Administrative Procedures '570.333, which states that employees found in violation of the District=s Drug-Free Workplace Program will be recommended for termination;

1 Code of Ethics and Standard Practices for Texas Educations, Title 19, Texas Administrative Code, Chapter 247, specifically 247.2(a), which establishes criteria for the exemplification of the highest standards of professional commitment; and

1 Principle II, Standard 2, of the Code, which states an educator will not deliberately or recklessly impair his or her mental or physical health or ignore social prudence, thereby affecting his or her ability to perform the duties of his or her professional assignment.  Also, Principle II, Standard 5, which provides the educator shall comply with written board policies, state regulations and laws.  

Respondent=s Position

Respondent=s position, presented by her counsel Mr. James T. Fallon, III, and Mr. Barry S. Berger, focused on a lack of adequate notice as to the consequences of Respondent=s refusal to submit to testing.   Additionally, throughout the hearing issues relating to race discrimination and disparate treatment were raised.  Due to the gravity of this matter, the hearing examiner provided the Respondent with great latitude to develop these issues.  The exploring of these issues failed to raise any relevant issues which impacted this recommendation.   Respondent further challenged the existence of reasonable suspicion and thus good cause for the proposed termination.


Discussion

On January 9, 2001, Ms. Hughes, Respondent, reported for duty at Westbury High School.  Upon entering the school building, Respondent walked past Mr. Avon Riley, the school=s substance abuse monitor.  ( Vol. 2, Tr.358, ln.4; Tr.365, ln. 3 to Tr. 366, ln. 24 )   Respondent was then observed by Mr. Riley speaking with Ms. Clark, the librarian.  Shortly thereafter Ms. Clark approached Mr. Riley and informed him Respondent had smelled of alcohol.  (Vol. 2, Tr. 364)  Mr. Riley then passed this information to Mr. Morrow, an assistant principle.  (Vol. 2, Tr. 368, ln. 24 to Tr. 369,ln. 2)  Mr. Riley made no further observations of Respondent nor did he take any steps to investigate this report.  

Mr. Morrow, acting upon the information provided by Mr. Riley, sought out the assistance of another assistant principle, Ms. Metzger.  (Vol. 1,Tr. 289)   Mr. Morrow asked Ms. Metzger to go around to Respondent=s classroom to verify the report.  (Id.)  Ms. Metzger returned some 10 to 15 minutes later confirming the earlier report (Vol. 1,Tr. 290)   Mr. Morrow and Ms. Metzger then sought out Ms. Levingston, the principal.  It took about 10 minutes to locate Ms Levingston as she was in an ARD meeting.  (Vol. 1,Tr. 299)   Ms. Levingston instructed Mr. Morrow and Ms. Metzger to bring Respondent to the principal=s office.  Respondent was removed from the classroom, where she was co-teaching with Ms. Sliwinski, and brought to Ms. Levingston=s office. (Vol. 1, Tr. 301-302)   Once in the presence of Ms. Levingston, Ms. Levingston was able to detect an odor of alcohol.(Vol. 1,Tr.24)   Ms. Levingston twice directed Respondent to take a test based upon the smell of alcohol on her person.  (Vol. 1,Tr. 24; Vol.1, Tr. 26)    Respondent twice refused to comply with Ms. Levingston=s direction.  (Vol. 1, Tr. 24, ln. 21-22; Tr. 26, ln. 12)

Notice Issue

Respondent=s adequate notice issue focused on three points:  the basis for the reasonable suspicion; the direction to take the test and the consequences if she refused.  When looking at notice, the analysis must focus on the purpose of notice in the scheme of due process.   Notice is provided so persons may make informed decisions. Philbrook v. Berry, 679 S.W.2d 651, 652-53 (Tex. App.--Houston [1st Dist.] 1984, no writ).   HISD provides a set of rules and regulations by which the conduct of their employees will be judged.  The employees accept and agree to comply with these rules and regulations as a condition of employment.  An employee=s failure to acquaint themselves with the rules and regulations does not create a credible defense.  


Findings of Fact
The following Findings of Fact are recommended after a careful review of the testimony, documentary evidence and other matters officially noticed.  The appropriate weight was given to the testimony, documentary evidence and other matters officially noticed. Citations to the record or to documentary evidence may not be exhaustive but indicate sufficient basis for the particular Finding of Fact.

1. Respondent was employed by HISD in the 2000-2001 school year as a special education teacher at Westbury High School.  (Vol. 1,Tr.18, ln. 5-6; Tr. 19, ln. 15).

2. Respondent=s employment during the 2000-2001 school year was the result of a one year term contract signed by Respondent on May 17, 2000.  (HISD Ex. #7)

3. Ms. Ivy Levingston was, on January 9, 2001, the principal at Westbury High School.  (Vol. 1,Tr.14, ln. 4)

4. Mr. Carl Marrow was, on January 9, 2001, an Assistant Principal at Westbury High School.  (Vol. 1,Tr.286, ln.5-6)

5. Ms. Janet Metzger was, on January 9, 2001, an Assistant Principal at Westbury High School. (Vol. 2, Tr. 390, ln. 15)

6. Ms. Levingston had, prior to January 9, 2001, received training related to the policies and procedures of the HISD Drug-Free Workplace Program.  (Vol. 1, Tr. 58, ln. 6-19; Tr. 63, ln. 17-21).

7. Mr. Morrow had, prior to January 9, 2001, received training pursuant to 49 C.F.R. 382.603. (Vol. 1, Tr. 263, ln. 2-13)

8. Ms. Metzger had, prior to January 9, 2001, received training to identify persons under the influence of alcohol or controlled substances. (Vol. 2, Tr. 404, ln. 4-13)  

9. Ms. Levingston was, on January 9, 2001, a supervisor with authority to direct Respondent to submit to a reasonable suspicion alcohol or controlled substance test.  (Vol.1, Tr.60, ln.13-22; HISD Ex.# 8[570.324,B,3])

10. HISD Policy 570.321provides all employees are subject to reasonable suspicion testing.  (HISD Ex.# 6)

11. Prior to January 9, 2001, Respondent had been made aware of the District=s Drug-Free Workplace Program.  (Vol. 1, Tr.60, ln. 23 to Tr. 62, ln. 22; HISD Ex.# 8, Resp. Ex.# 2)

12. Prior to January 9, 2001, Respondent had been made aware of the consequences of a positive drug test. (Vol. 1,Tr. 60, ln. 23 to Tr. 62, ln. 22)

13. Prior to January 9, 2001, Respondent had been made aware a refusal to submit to a reasonable suspicion test would be construed as a positive test.(Vol.1,Tr.62, ln. 3-15).

14. On January 19, 2001, Ms. Metzger detected a smell of alcohol on Respondent. (Vol. 2, Tr. 394, ln. 24 to Tr. 395, ln. 14)

15. On January 19, 2001, Ms. Levingston detected a smell of alcohol on Respondent.  (Vol. 1, Tr. 24, ln. 12).

16. On January 9, 2001, Ms. Levingston believed  reasonable suspicion existed to direct Respondent to submit to an alcohol test. (Vol. 1, Tr. 66, ln. 2-5).

17. On January 9, 2001, Ms. Levingston twice asked Respondent to submit to an alcohol test.  (Vol. 1, Tr. 19, ln. 4-13; Vol. 2, Tr. 398, ln. 8 to Tr. 399, ln.10; Vol. 2, Tr. 683, ln. 18 to Tr. 784, ln. 9).

18. On January 9, 2001, Respondent twice refused to submit to Ms. Levingston=s direction to take an alcohol test.  (Vol. 2, Tr. 398, ln. 8 to Tr. 399, ln. 10; Vol. 2, Tr. 683, ln. 18 to Tr. 784, ln. 9; Vol. 1, Tr. 19, ln. 4-13).

19. HISD Policy 570.321 provides that an employee=s refusal to take a reasonable suspicion test, or inability to test, will be deemed a positive test.  (HISD Ex. #6).

20. On March 22, 2001, the HISD Board of Education, acting on the recommendation of Dr. Stripling, decided to issue a proposal for the termination of Respondent=s employment.  (HISD Ex. #7).

21. On April 18, 2001, Dr. Stripling, Interim Superintendent of Schools, notified Respondent of the Board of Education=s decision.  (HISD Ex. #7).

22. The Finding of Facts stated herein are based upon a preponderance of the evidence standard.

23. If any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.


Conclusions of Law
After due consideration of the testimony, documentary evidence and other matters officially noticed, the above Findings of Facts, and in my capacity as the appointed Hearing Examiner, I hereby make the following conclusions of law:

1. The Hearing Examiner has jurisdiction to hear this matter and issue his recommendation pursuant to Chapter 21, Section 12.251(a)(1), Texas Education Code.

2. The 45 day hearing requirement was waived by the parties in writing and on the record. 

3. On May 23, 2001, the written waivers were filed with the Texas Education Agency. 

4. Respondent is a teacher as that term is defined in Section 21.101,Texas Education Code.

5. Respondent was employed, pursuant to a term contract, as a teacher with the Houston Independent School District. 

6. Respondent=s conduct, omissions and commissions, was a violation of the provisions of Principle II, Standard 5, of the Code of Ethics and Standard Practices for Texas Educators, Title 19, Texas Administrative Code, Chapter 247.

7. Respondent=s conduct, omissions and commissions, was a violation of the provisions of HISD=s Drug/Alcohol-Free Workplace Program.  Specifically, Respondent violated  HISD Board Policy 570.321 and 570.324.

8. Respondent=s conduct, omissions and commissions, violated the provisions of paragraph 5 of the term contract (HISD Ex.#8).

9.  Reasonable suspicion existed on January 9, 2001, when Ms. Levingston requested Respondent submit to an alcohol test.

10. AGood cause@ existed for HISD to terminate the employment relationship with Respondent.

11. The appeal by Respondent was conducted pursuant to the relevant provisions of Chapter 21, Texas Education Code.

12. If any Conclusion of Law is deemed to a Finding of Fact, it is hereby deemed adopted as such.


Recommendation

After careful and due consideration of the testimony, documentary evidence and other matters officially noticed at the hearing, the foregoing Findings of Fact and Conclusions of Law and in my capacity as the Hearing Examiner, I respectfully recommend the Board of Trustees of the Houston Independent School District adopt the foregoing Findings of Fact and Conclusions of Law.  Additionally, I recommend the Board of Trustees affirm my recommendation for terminating the term contract of Respondent and her employment with the Houston Independent School District.

SIGNED AND ISSUED this 28th day of January, 2002, at Houston, Texas.

Respectfully submitted,

______________________________

Robert A. Armbruster

Attorney at Law, TSB# 00786451

1818 N. Memorial Way, Ste. 201

Houston, Texas 77007

713-426-0309, fax 713-426-0309

Certified Hearing Examiner

Texas Education Agency

�  Cites to the Record are identified by a volume number, transcript page number and line number (Vol. 1, Tr.1, ln. 1)).  Documents are cited as HISD Exhibit # (HISD Ex. #1) or Respondent=s Exhibit # (Resp. Ex.#1).
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