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FINDINGS OF FACT
1. References are to the transcript which consists of two (2) volumes, but continuous page numbering.  The Hearing was held on December 18, 2001, and January 18, 2002.

1. DALLAS INDEPENDENT SCHOOL DISTRICT (DALLAS ISD) had the burden of proof to establish that “good cause” existed to recommend the termination of the Probationary Contract of PHYLLIS AUTRY (AUTRY).

1. After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact):


Employment
1. AUTRY was hired by DALLAS ISD in August 2000, and, pursuant to a Probationary Contract, assigned to Edna Rowe Elementary School (Edna Rowe) as an art teacher.  T pg=21 ln=12 - ln=21
1. AUTRY received a copy of the Edna Rowe Handbook for the school year.  T pg=23 ln=5 - ln=7 
1. AUTRY attended some of the Staff Development Training at Edna Rowe from the period of August 8-11, 2000.

1. During the 2000-2001 school year, the administration discussed the procedures for reporting absences.  AUTRY was familiar with the procedures for reported absences on campus.   T pg=23 ln=14 - ln=20 

1. During the 2000-2001 school year, AUTRY had been absent from work on more than one occasion, would follow the procedures and inform Mr. Ball when she would be absent.  T pg=25 ln=18 - pg=26 ln=5; T pg=336 ln=17 ‑ ln=21
1. In the opinion of Principal Hooper, AUTRY was not an “acceptable” art teacher.  T pg=380 ln=16 ‑ ln=18
1. No certification clearance for AUTRY to be transferred from Edna Rowe was received.  T pg=348 ln=11 ‑ ln=14
1. DALLAS ISD normally does not transfer teachers during the middle of a school semester.  T pg=340 ln=23 ‑ ln=25
1. On January 5, 2001, Edna Rowe staff explained to AUTRY the Workers Compensation procedures.

1. On or about September 10, 2001, AUTRY received a letter, DALLAS Exh. 1, placing her on administrative leave and recommending that her employment be terminated for good cause.  The recommendation was made under the following Board policy provisions:

1. failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees (DF-Local #1);

1. conduct or behavior while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District (DF-Local #2);

1. inefficiency, incompetence, or inability to perform assigned duties (DF-Local #13);

1. conduct or behavior not otherwise expressly referred to in the policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the district (DF-Local #24);

1. failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District (DF-Local #25);

1. failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy (DF-Local #29);

1. excessive absences, tardiness, or job abandonment (DF-Local #31);

1. Any other reason constituting “good cause” under Texas Law (DF-Local #32)

1. Furthermore, the September 10, 2001, letter recommended termination for these specific reasons:

1. failure to comply with call-in requirements for excused absences;

1. failure to report to job assignment;

1. constructively abandoning the job.

1. On October 15, 2001, AUTRY requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  Robert C. Prather, Sr., was notified on October 16, 2001, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute.  The assignment was accepted on October 16, 2001.  H. Exh. 1 & 2
1. On October 25, 2001, a pre-hearing was held with an Order entered.  H. Exh. 3
1. On December 18, 2001, the hearing in this matter was commenced as a closed hearing and was completed on January 18, 2002, with both parties in attendance represented by counsel, followed by post-hearing briefs.

1. The parties waived the 45-day Rule to extend the time for the recommendation to February 18, 2002.  H. Exh. 4 and T. 246

Employment History
1. AUTRY has an undergraduate degree in art education and a masters in counseling education.  T pg=75 ln=19 - pg 76 ln=13
1. Prior to teaching at Edna Rowe in 2000, AUTRY had never taught a regular classroom as a full-time teacher.  She had served as a substitute teacher for schools in other states.  T pg=74 ln=1 - ln=133
1. AUTRY is not certified in the State of Texas.  T pg=440 ln=22 ‑ pg=441 ln=2


Health
1. AUTRY had a traumatic brain injury in 1998.  T pg=71 ln=2 - ln=6
1. AUTRY receives cancer treatments and goes for return visits, including in the Spring of 2001.  She usually goes every three months or whenever she gets scheduled.  She will be in treatment until approximately 2003 or 2004.  T pg=126 ln=22 - pg=127 ln=6
1. AUTRY never explained to Principal Hooper whether or not she had a hearing disability.  This Hearing was the first time Principal Hooper became aware that AUTRY claimed she had a hearing disability.  T pg=337 ln=22 ‑ pg=338 ln=15
1. AUTRY claims that, within a few weeks, after allegedly being hit in the back, in early November 2000, that she was having severe headaches, partial paralysis, pain in her neck, inability to walk, visual problems, and inability to rotate her neck.  T pg=118 ln=18 - pg=119 ln=20
1. After Coach Ross spoke to AUTRY about her allegedly being hit by a student, he did not observe any physical problems with AUTRY with respect to her appearing unable to walk, having vision impairment, or anything like that.  T pg=277 ln=12 ‑ pg=278 ln=12
1. Vice-Principal Ball did not notice any physical impairment to AUTRY as the year went along.  T pg=182 ln=16 - ln=22
1. AUTRY did not at any time inform Vice-Principal Ball or tell him that she was experiencing any type of physical impairment or disabilities while at work. T pg=191 ln=15 - ln=18
1. AUTRY did not go to a physician from November 2000 to January 2001.  T pg=126 ln=2 - ln=13
1. No physician statements from AUTRY's doctor indicating she had any type of physical disabilities or that she had been injured at work were received.  T pg=347 ln=19 ‑ pg=348 ln=10; pg=393 ln=10 ‑ ln=12
1. AUTRY did not ever inform Principal Hooper that her vision had been impaired as a result of an alleged incident that had occurred on campus or that she had difficulty rotating her neck as a result of any alleged incident that had occurred on campus or that she had been partially paralyzed as a result of any alleged incident that had occurred on campus.  T pg=347 ln=19 ‑ pg=348 ln=10
1. AUTRY did not ever report to Principal Hooper that she had been injured or was in pain at work.  T pg=337 ln=22 ‑ pg=338 ln=15
1. Principal Hooper did not ever observe any physical problems or disabilities with AUTRY’s work or observe her having difficulty walking or appearing to be paralyzed.  T pg=337 ln=22 ‑ pg=338 ln=15
1. Ms. Peraza never observed any physical problems or disabilities with AUTRY, including the inability to walk or having visual impairment.  T pg=324 ln=8 ‑ ln=18
1. Based upon any evidence that has been introduced during this particular hearing, there was not any evidence that AUTRY was receiving any type of medical treatment as a result of any alleged incident that had occurred to her at Edna Rowe.  T pg=391 ln=8 ‑ ln=13
1. During the 2000‑2001 school year, Coach Ross did not ever observe, during the period of November 2000 to January 2001, AUTRY experiencing any physical problems or disabilities.  T pg=257 ln=22 ‑ pg=258 ln=1
1. At no time that Ms. Aguilar spoke with AUTRY did AUTRY indicate AUTRY was hurt or had been injured.  T pg=316 ln=13 ‑ ln=17
1. Prior to January 5, 2001, Ms. Aguilar did not ever observe AUTRY experiencing any physical problems or disabilities, or observe her having any problems or difficulty walking, having seen her wear very high heels with her clothing when she was at work.  T pg=290 ln=15 ‑ ln=24
1. Principal Hooper was not aware that AUTRY had suffered a closed‑head injury, had had cancer and had undergone chemotherapy, had hearing problems and had problems being able to place thoughts and what she hears in context.  T pg=387 ln=13 ‑ ln=24
1. Coach Ross observed AUTRY in the gymnasium on campus Just walking around the gym for laps like a normal person would do in the afternoon after work, just walk for leisure activity. On several occasions, she changed into a sweatsuit, maybe a windsuit, and just walked around the gym for recreation.  T pg=258 ln=2 ‑ ln=18

“Incidents”
1. At an afternoon assembly, Vice-Principal Ball received word that AUTRY needed him in the auditorium.  He returned and found AUTRY with Jamil W. and two other students.  AUTRY claimed that they had been rude to her and that one of them, she was not sure which, had either bumped her or hit her in the back with a piece of paper.  T pg=148 ln=8 - ln=22
1. AUTRY did not write up a referral on Jamil W.  T pg=32 ln=15 - pg=34 ln=6; T pg=150 ln=7 - pg=151 ln=25
1. AUTRY did not go to the nurse on campus at that point.  T pg=32 ln=15 - pg=34 ln=6
1. AUTRY did not go to the doctor on that day.  T pg=32 ln=15 - pg=34 ln=6
1. AUTRY claims that when she received a hit by Jamil W. on or about November 8, it affected her vision to the point of almost going blind.  However, AUTRY didn’t report this vision problem to Ms. Hooper or any other administrator on campus and did not bring to Ms. Hooper or any other administrator any documentation from a doctor in regards to her having vision problems.  T pg=44 ln=14 - pg=45 ln=3;  T pg=294 ln=4 ‑ ln=23
1. AUTRY could not identify which student either bumped her or threw a piece of paper.  T pg=152 ln=13 - pg=153 ln=9
1. On November 8, Vice-Principal Ball spoke with AUTRY and she did not indicate that she was hurt or in any type of pain.   T pg=32 ln=15 - pg=34 ln=6; T pg=150 ln=7 - pg=151 ln=25; T pg=150 ln=7 - pg=151 ln=25
1. It did not appear that AUTRY had been injured.  T pg=150 ln=7 - pg=151 ln=25
1. AUTRY did not indicate that she was in any pain or had been injured.  T pg=152 ln=13 - pg=153 ln=9
1. AUTRY did not ever specifically tell Vice-Principal Ball that she was struck in the back by Jamil W.  AUTRY did not ever request any type of form from Vice-Principal Ball to assist her with receiving either medical leave or Workers Compensation leave or assault leave.  T pg=150 ln=7 - pg=151 ln=25; T pg=437 ln=4 ‑ ln=19
1. For the alleged incident that occurred on November 8, 2000, involving Jamil W., AUTRY did not ask for Workers Compensation forms until January 2001.  T pg=48 ln=3 - pg=49 ln=6
1. During the time period from November 2000 and January 2001, AUTRY did not produce any type of medical statements from her doctors to the administration at Edna Rowe.  T pg=46 ln=21 - pg=47 ln=17
1. During that same time period, AUTRY did not discuss with Ms. Hooper or any other administrator AUTRY’s alleged loss of her vision and being paralyzed.  T pg=46 ln=21 - pg=47 ln=17
1. Contrary to AUTRY’s statement, During the 2000-2001 school year, Ms. Warren did not ever observe a student by the name of Jamil W. hitting or striking AUTRY.  T pg=193 ln=24 - pg=194 ln=18
1. Ms. Warren has never observed any student hitting AUTRY.  T pg=193 ln=24 - pg=194 ln=18
1. Contrary to AUTRY’s statement, Jamil W. never struck Ms. Warren.  T pg=193 ln=24 - pg=194 ln=18
1. Ms. Warren has never been physically assaulted or been sexually assaulted by any student at Edna Rowe.  T pg=193 ln=24 - pg=194 ln=18
1. Ms. Warren never told AUTRY that Ms. Warren had been struck by Jamil W. on November 8, 2000.  T pg=193 ln=24 - pg=194 ln=18
1. A report of injury for Workers Compensation has to be completed within 24 hours, or reported within 24 hours, of the injury.  T pg=152 ln=13 - pg=153 ln=9
1. During the 2000‑2001 school year, AUTRY did not report to Principal Hooper that she had been sexually assaulted by a student on campus or that she had been physically assaulted on several occasions by her students hitting her, kicking her, mocking her or calling her bald or anything of this sort.  T pg=339 ln=10 ‑ ln=19; pg=337 ln=18 ‑ ln=21
1. During the 2000‑2001 school year, Coach Ross did not ever have the occasion to observe an incident where the student Jamil W. hit AUTRY or observe AUTRY being physically assaulted by a student.  T pg=257 ln=5 ‑ ln=13
1. During the 2000‑2001 school year, AUTRY did not discuss with Ms. Peraza any incident that occurred on campus where AUTRY had been allegedly hit by a student.  T pg=321 ln=20 ‑ ln=24

Prompt Report
1. Principal Hooper discussed with the faculty and staff what measures to take if they had been injured on the work site including to report it to the office immediately upon being injured.  T pg=275 ln=14 ‑ pg=276 ln=2; pg=370 ln=1 ‑ ln=10; pg=328 ln=2 ‑ ln=16 

1. It is the responsibility of the employee to report an injury within 24 hours.  T pg=306 ln=7 ‑ ln=10
1. At no time between November 2000 and January 4 or 5, 2001, did AUTRY ask Vice-Principal Ball or Ms. Peraza for a letter.  T pg=52 ln=5 ‑ ln=10
1. AUTRY did not report the Jamil W. incident to Ms. Herford or Ms. Aguilar prior to January 4 or 5, 2001.  T pg=52 ln=21 ‑ ln=23
1. When Coach Ross spoke to AUTRY in regards to the alleged incident where she was hit in the back by a student, Coach Ross also informed AUTRY that she needed to report it to the office and refer the student and fill out an Incident Report.  T pg=276 ln=6 ‑ ln=15; pg=259 ln=25 ‑ pg=260 ln=4;  T pg=265 ln=6 ‑ pg=266 ln=3
1. Vice-Principal Ball was not aware of any teacher informing him that any teacher had been physically or sexually assaulted by any student or by Jamil W. on campus.  T pg=154 ln=8 ‑ ln=11; pg=156 ln=21 ‑ pg=157 ln=6
1. AUTRY, in reference to an alleged sexual assault, did not fill out a student discipline referral form and refer the student to the office.  T pg=34 ln=24 ‑ pg=35 ln=10; pg=34 ln=12 ‑ ln=14
1. In regards to the allegation that a student had touched AUTRY on her buttocks, Coach Ross also informed AUTRY that she had to report that incident and refer the student.  T pg=276 ln=16 ‑ ln=20
1. AUTRY did not report an alleged sexual assault incident to Ms. Hooper, did not fill out a student discipline referral, and did not request a parent conference with this student's parents. T pg=35 ln=13 ‑ pg=36 ln=11
1. During the time that Ms. Aguilar spoke with AUTRY, she did not request a Workers Compensation form, or a medical leave form, or an assault leave form, or for Ms. Aguilar to request an administrator to provide a letter verifying that she had been injured at Edna Rowe.  T pg=286 ln=2 ‑ ln=17
1. Ms. Herford told AUTRY that, by AUTRY’s coming in at such a late date and giving this information, that Ms. Herford did not feel comfortable filling out the Workers Compensation form, because on the Workers Compensation form, Ms. Herford would have to sign off saying that AUTRY reported the incident within 24 hours and AUTRY had not reported it in 24 hours.

1. AUTRY had not asked for the Workers Compensation form, but Ms. Herford had volunteered and gave AUTRY that information about reporting within 24 hours.  T pg=209 ln=20 ‑ pg=210 ln=8; pg=208 ln=25 ‑ pg=209
1. After Ms. Herford explained the procedures to AUTRY, AUTRY did not ask for a Workers Compensation form or any other type of form, and did not subsequently come back to Ms. Herford and request any other type of forms.  T pg=212 ln=16 ‑ ln=25
1. Ms. Herford never denied or refused to give AUTRY a Workers Compensation form or any other type of form.  T pg=210 ln=16 ‑ ln=22
1. Principal Hooper did not know anything about AUTRY allegedly being hit by Jamil W., or about a student allegedly placing his hand on AUTRY's butt, or about AUTRY's disabilities.  T pg=367 ln=20 ‑ pg=368 ln=3
1. AUTRY never reported to Ms. Peraza that she had been sexually assaulted by any student at Edna Rowe.  T pg=323 ln=25 ‑ pg=324 ln=2
1. AUTRY never went to Principal Hooper and requested any type of Workers Compensation form, medical leave form as a result of this alleged injury.  T pg=339 ln=5 ‑ ln=9
1. AUTRY did not timely make written Incident Reports or report any claim that might have been the basis for a Workers Compensation claim.  


Medical Leave
1. AUTRY claims she went on medical leave on January 5, 2001.  T pg=19 ln=18 ‑ ln=20
1. After January 5, 2001, AUTRY did not produce any documentation to Ms. Hooper or anyone else on campus indicating that she was on approved medical leave.  T pg=58 ln=21 - pg=59 ln=1
1. AUTRY did not fill out any medical leave forms and did not submit any medical leave forms to DALLAS ISD.  T pg=20 ln=223 - pg=21 ln=3
1. AUTRY did not receive documentation from DALLAS ISD approving her on medical leave.  T pg=20 ln=11 - ln=13
1. Between February 9 and March 7, 2001, AUTRY received some sort of medical treatment in the state of Pennsylvania for which she was billed and the bills were not submitted to DALLAS ISD and the bills were not paid by the DALLAS ISD benefit plan.  T pg=117 ln=19 - ln=24
1. No medical statements were produced to Ms. Hooper or any other administrator at Edna Rowe saying that AUTRY had a medical disability.  T pg=58 ln=7 ‑ ln=11
1. Ms. Herford was not asked by AUTRY for any other type of form, including an assault leave form or a medical leave form.  Ms. Herford never refused to help AUTRY fill out any type of forms.  T pg=210 ln=23 ‑ pg=211 ln=9; pg=156 ln=9 ‑ ln=20
1. Ms. Aguilar did not receive any type of documentation from AUTRY's physician indicating that she had been injured and she needed to be placed on medical leave.  T pg=316 ln=18 ‑ pg=317 ln=3
1. Principal Hooper did not ever enter into a verbal agreement with AUTRY for her to take medical leave and return back to work after she had recovered from her treatment.  Principal Hooper did not know AUTRY was taking any treatments and did not discuss with AUTRY about her taking medical leave.  T pg=344 ln=14 ‑ pg=345 ln=9
1. In order for AUTRY to be on approved medical leave by DALLAS ISD, as an administrator, Principal Hooper would also have to sign off on that.  T pg=344 ln=14 ‑ pg=345 ln=9
1. Ms. Aguilar did not enter into a verbal agreement with AUTRY that AUTRY could take medical leave and return back to work after she had recovered from her illness and did not have authorization to approve any medical leave.  T pg=344 ln=14 ‑ pg=345 ln=9

Abandonment
1. In January 2001, AUTRY claims she went for medical treatment to Lancaster and York, Pennsylvania.  T pg=87 ln=25 - pg=88; pg 86 ln=10 - ln=12
1. AUTRY’s was the only job abandonment last year at Edna Rowe.  T pg=176 ln=12 - pg=177 ln=7
1. No one at Edna Rowe approved of AUTRY’s not reporting to work after January 5, 2001.  T pg=57 ln=13 - ln=16
1. The last time AUTRY reported to work at Edna Rowe was either January 4 or 5, 2001.  After January 4 or 5, 2001, AUTRY did not report back to work.  T pg=52 ln=24 - pg=53 ln=4; T pg=154 ln=12 - pg=156 ln=8; T pg=345 ln=13 ‑ pg=346 ln=5; T pg=287 ln=20 ‑ pg=288 ln=8
1. AUTRY did not call Mr. Ball after January 8, 2001, and report that she would not be at work.  T pg=54 ln=2 - ln=4
1. After AUTRY reported that she would not be at work on January 8 or 9, 2001, she did not give any type of notice to the office that she would not be at work subsequent to January 10, 2001.  T pg=191 ln=19 - pg=192 ln=2
1. Between January 15 and 18, 2001, DALLAS ISD staff attempted to call AUTRY in regards to why she had not reported to work, at the only contact number that DALLAS ISD had for her and left messages on the answering machine four times.  No return phone calls were received.  T pg=154 ln=12 - pg=156 ln=8; DALLAS Exh. 4, T pg=154 ln=12 - pg=156 ln=8
1. No phone calls were received after January 9, 2001, from AUTRY reporting that she would not be at work or reporting absences.  T pg=154 ln=12 - pg=156 ln=8
1. Vice-Principal Ball left a message on AUTRY’s answering machine, “Please give me a call.  Get in contact with me because you’re not at work and we don’t know why.”  T pg=163 ln=8 - pg=164 ln=12
1. On January 26, 2001, in DALLAS Exh. 5, AUTRY did not indicate in writing when she returned her classroom key to Principal Hooper why AUTRY had not returned to work after January 5, 2001, including any type of medical disability that AUTRY was experiencing or state that AUTRY was on medical leave.  T pg=64 ln=23 - pg=65 ln=21; pg=60 ln=15 - ln=18
1. Principal Hooper had not requested AUTRY to return her classroom key.    T pg=59 ln=2 - ln=10; T pg=346 ln=6 ‑ ln=21
1. AUTRY had a responsibility to contact the school if she was going to be absent on any given day and time.  When AUTRY did not contact the school about absences, the job abandonment form was turned in by staff.  T pg=386 ln=25 ‑ pg=387 ln=9
1. Principal Hooper didn't speak with AUTRY after January 5, 2001.  Prior to that, AUTRY had always come in Principal Hooper’s office and talked with her about concerns or issues,  Therefore, Principal Hooper had no knowledge that AUTRY had any medical problems or anything else.  T pg=386 ln=25 ‑ pg=387 ln=9; T pg=346 ln=6 ‑ ln=21; pg=324 ln=3 ‑ ln=7
1. AUTRY did not report to work after January 5, 2001.  Principal Hooper did not receive any phone calls from AUTRY in regards to why she had not reported to work after January 5, 2001, and after January 5, 2001, AUTRY did not comply with the call-in procedures to report for excused absences.  T pg=345 ln=13 ‑ pg=346 ln=5
1. On January 8, 2001, Ms. Aguilar received a call indicating that AUTRY would not be at work on January 8 and 9, and did not receive any subsequent phone calls in regards to AUTRY not reporting to work.  T pg=287 ln=20 ‑ pg=288 ln=8; pg=420 ln=20 ‑ pg=421 ln=9
1. AUTRY knew she was not receiving a paycheck from February to May of 2001 and did not expect one since she was not working for DALLAS ISD.  T pg=134 ln=22 - pg=135 ln=1; pg=128 ln=25 - pg=129 ln=9
1. AUTRY then came back to Dallas to get a job.  T pg=87 ln=25 - pg=88
1. When AUTRY came back to Dallas, she told DALLAS ISD that she wanted to work for DALLAS ISD, but strongly did not want to go back to Edna Rowe.  T pg=88 ln=20 - pg=89 ln=11
1. In April 2001, AUTRY believed she was not in a teaching assignment at Edna Rowe.  T pg=133 ln=3 = ln 15
1. AUTRY did not receive any type of documentation stating that she could be transferred from Edna Rowe.  T pg=133 ln=3 - ln=15
1. AUTRY was absent five consecutive days from work without approval by her supervisors.  T pg=154 ln=12 - pg=156 ln=8
1. If an employee is absent for five consecutive days without approval by the supervisor, in accordance to DALLAS ISD policy, that is considered job abandonment.  T pg=393 ln=13 ‑ ln=16
1. As a professional, AUTRY has a responsibility to report her absences in accordance to the policies and procedures at Edna Rowe, which she did not do.  Even if AUTRY did not receive any type of forms, she was still required to report to the administration why she would not be at work.  T pg=390 ln=20 ‑ pg=391 ln=5
1. AUTRY was not on approved medical leave by DALLAS ISD during the period of January 10, 2001, through May 31, 2001.

1. AUTRY was not on approved assault leave by DALLAS ISD during the period of January 10, 2001, through May 31, 2001.

1. AUTRY was not on Workers Compensation leave during the period of January 10, 2001, through May 31, 2001.

1. On September 10, 2001, DALLAS ISD recommended the termination of AUTRY's employment with DALLAS ISD.

1. The proposed termination of AUTRY is not based upon any activity related to any alleged Workers Compensation claim.  

1. AUTRY has not been discriminated against in her employment duties.

1. AUTRY has not been discriminated against in relation to discipline and the Administration’s addressing students with discipline problems, if any.

1. Neither DALLAS ISD nor any of its employees have discriminated against AUTRY related to any alleged disabilities which AUTRY may have.

1. DALLAS ISD did not fail to accommodate any alleged disabilities of AUTRY’s.

1. DALLAS ISD was authorized, as the employer, to assign additional duties, if any were assigned, to AUTRY in addition to teaching her art classes.

1. AUTRY abandoned her job and, based upon the credible evidence, abandoned it with a total disregard of her responsibilities to her position at Edna Rowe.


DISCUSSION
1. Essentially, there are two (2) issues in this case:

1. Has DALLAS ISD established good cause to terminate AUTRY's Contract?  Yes

1. Was remediation required?  No.

1. To terminate AUTRY's Contract, DALLAS ISD must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.

1. Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon's Supp. 1999).

1. As stated in Kinsey v Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined “good cause” as:

“Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.   An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc., v Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ)

“Good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.”

1. In addition, a teacher may be terminated for good cause when the grounds are failing to follow a general directive, that is, not one directed at a specific teacher, such as complying with times of arrival and departure and procedures for clocking in, Harries V. Burkeville ISD, Docket No. 047-92-1197 (Comm'rs. Dec. 1997).  In this case, AUTRY did not follow timely or at all the procedures to report alleged incidents, to report absences, to report injuries, to request leave and obtain approval for leave, to appear for work, and to be at her duty station.

1. The evidence in this case establishes that AUTRY failed to follow directives and responsibilities related to these matters.

1. Good cause can also be established by a teacher “who...fails to fulfill his /her job duties and responsibil-ities....”  Ramirez v. Edgewood ISD, Docket No. 166-R2-898 (Comm'rs. Dec. 1998).

1. Failure to follow directives is a serious matter, including failing to appear for and be on duty.  It is generally inconsistent with the employment relationship.  Teachers who disregard such directives invite termination.

1. In Pfeuffer v. Dallas Independent School District, Tex. Comm’r of Educ. Decision No. 165-R2-898 (Sept. 29, 1998), Joyce Pfeuffer, a term contract teacher for DALLAS ISD, asked for temporary disability leave on February 4, 1997.  The District granted her leave until August 1, 1997.  Pfeuffer did not return to work on August 1, even though her physical indicated that she would be able to.  The District, therefore, proposed to terminate Pfeuffer’s contract.  She appealed, and a certified hearing examiner found that her failure to return to work was good cause for termination.  A Board subcommittee voted to adopt the hearing examiner’s recommendation.  Pfeuffer appealed to the Commissioner.  The Commissioner found that the findings of fact supported the hearing examiner’s conclusion; failure to perform as an ordinary employee (come to work) was serious.  Her failure to return to work for more than one year and failure to provide a return date, the commissioner held, constituted failure to perform as an ordinary employee.  The commissioner found that Pfeuffer’s conduct constituted good cause for ending the employment relationship.

1. In the instant case, AUTRY failed to perform as an ordinary employee of DALLAS ISD when she failed to report to work after January 9, 2001, without approval by her supervisors.  Thus, AUTRY’s conduct constitutes good cause for ending her employment relationship with DALLAS ISD.

1. Whatever may have been AUTRY’s reason for not returning to duty after January 9, 2001, has not been satisfactorily explained or a reasonable, credible explanation or reason been provided.

1. Assuming that AUTRY was receiving medical treatment, regardless of the cause or the need for the treatment, she had a duty and obligation to keep her employer informed as to where she was, what she was doing, and when she expected to return.  Instead, the credible evidence establishes that AUTRY abandoned her job by 

1. failing to report for duty,

1. failing to follow the call-in procedures when she was going to be absent after January 8 & 9, 2001,

1. turning in her key to her classroom without any explanation,

1. not notifying her supervisor, Principal Hooper, as to her situation and intentions,

1. failing to obtain and provide proper documentation for the basis for any absence from her position, and

1. failing to obtain approval for any leave.  

Such conduct shows a total lack of professionalism, as well as responsibility as an employee to her position and responsibilities as a teacher and her responsibilities to her employer and to her students.

1. AUTRY has not claimed, and does not claim, that she is entitled to any compensation for the Spring semester and she knew that she was not being paid any compensation since she was not working.

1. The evidence is uncontradicted that AUTRY has generally disregarded the fairly simple requirements for documenting actions related to her position as a teacher, both in terms of her responsibilities to students and the Administration for student conduct, as well as for her own activities.  Her failings include that she has not properly filed Incident Reports if, in fact, she was hit by a student; if, in fact, she was sexually assaulted; and if, in fact, she was continually harassed by students.  

1. AUTRY failed properly and timely to make a claim or any alleged Workers Compensation claim and request for any type of appropriate leave, as well as the proper documentation for transfer if, in fact, she was ill or injured or eligible for a transfer to some other school.

1. Because AUTRY was under a probationary contract, the requirement for remediation is the subject of debate.  Assuming for argument that remediation may be available in this context, none was required for AUTRY.  Because of AUTRY’s conduct and failure to communicate about and follow procedures regarding her absences, DALLAS ISD did not have an opportunity to attempt any remediation, if required, since AUTRY had abandoned her position.

1. AUTRY abandoned her job and, based upon the credible evidence, abandoned it with a total disregard of her responsibilities to her position at Edna Rowe.

1. We use objective standards to determine what are someone’s purpose and intent.  With each passing day of failing to report and follow procedures for reporting absences and cause of absences, the evidence builds against AUTRY and in support of her abandonment of her position and responsibilities.  In addition, if AUTRY was doing anything other than abandoning her job, then why did she return her classroom key and provide no explanation?  

1. It does not appear that AUTRY really attempted to communicate with her Principal, except for possibly asking on January 5, 2001, about a letter.

1. When all of the evidence is taken together and weighed, AUTRY’s evidence does not support that she was hit and injured by a student with the conditions which she has described having been caused by the alleged incident.

1. What is known is that:

1. AUTRY did not file Incident Reports; 

1. other teachers did not witness the alleged incident as AUTRY claimed they did;

1. AUTRY did not complain of any pain or injury resulting from that alleged hit until January 2001; and

1. there is no medical evidence establishing a treatment for any alleged hit and said alleged hit actually causing any of the conditions about which AUTRY has complained.

1. There is no question that AUTRY has experienced, in the past and probably at the present time, very severe physical conditions.  However, the record is lacking credible evidence showing that any of those conditions and symptoms have been caused by anything that incurred while AUTRY was employed by DALLAS ISD.

1. The lack of prompt medical treatment, medical evidence, failure to report timely the incident, and observations by school personnel of AUTRY exercising and walking about normally lead to the conclusion that AUTRY was not injured while performing her duties at Edna Rowe.  The credible evidence does not support AUTRY’s claim that she was injured while at school and that any alleged hits or assaults to her were the cause of any injury to AUTRY.

1. AUTRY’s evidence of a sexual assault or harassment has not been substantiated.  She has failed to produce and has admitted that she did not file an Incident Report and there is no evidence of such an incident other than AUTRY’S testimony.  If such conduct did occur, it is not to be tolerated or condoned.  However, it has not been shown that AUTRY provided the written documentation as required to DALLAS ISD of any such alleged sexual assault or of injury.

1. The only evidence that AUTRY has presented about medical treatment is her oral testimony that she saw a chiropractor once before January 5, 2001.  There is no evidence of her seeing an eye doctor or in any way linking her allegations relating to actions at the school to any eye problems or other injuries which she claims she was suffering.  The coach, staff, and others have observed AUTRY walking in high heels, walking laps at the gym, engaging in activity in what appeared to be a normal situation as opposed to someone injured and in pain.  These observations occurred after the alleged hit to her back.

1. While DALLAS ISD has a responsibility to make forms and information available to its teachers, the teacher shares a responsibility to know what forms and information need to be provided to the school, to request timely and appropriately that information, and to supply completed documentation to DALLAS ISD so that it may review the material and make a decision as to the appropriate action.  AUTRY’s evidence is not convincing.  In fact, the preponderance of the evidence is to the contrary, i.e., that she did not request any type of medical leave form, Workers Compensation form, or a letter or statement from Mr. Ball or Ms. Peraza, much less in a timely fashion related to any action or position which related to her physical condition.

1. Since AUTRY turned in her key, did not follow the procedures in reporting her absences after January 8 or 9, 2001, and did not return timely to her position at Edna Rowe and failed timely to communicate with the Principal and DALLAS ISD during the Spring 2001 school year as to her situation, AUTRY abandoned her position.

1. AUTRY appears to be able to go to Pennsylvania and North Carolina for medical treatment.  Likewise, she went to the DALLAS ISD Human Resources Office instead of to her Principal to inquire about a transfer because she did not want to go back to Edna Rowe and to attend various training and workshops.  However, she did not see fit to advise Principal Hooper of her plans while she was absent or complete the routine paperwork related to her job and position.  Therefore, AUTRY has disregarded the policies and practices of DALLAS ISD in timely completing paperwork and procedures related to absences, student incidences, reporting injuries and requesting leave.

1. DALLAS ISD has established good cause to terminate AUTRY and established that AUTRY has violated Board policy as described in DALLAS Exh. 1, the letter of September 10, 2001.


CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, Briefs submitted, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, Section 21.104(a)(2).

1. DALLAS ISD had good cause to terminate AUTRY's Contract of employment before the end of its term, which is supported by the evidence.

1. The reasons for DALLAS ISD's suspension and termination of AUTRY were so serious that remediation was not possible.  Further, AUTRY was not present to remediate.

1. AUTRY’s acts and conduct violate the terms and provisions of AUTRY's Contract and DALLAS School Board policy.

1. DALLAS ISD’s decision to terminate AUTRY's Contract was and is supported by evidence of AUTRY’s failure to perform as claimed, having been instructed on what was required.

1. AUTRY has failed to perform as an ordinary employee would in the areas referenced herein.

1. AUTRY's acts, conduct and behavior outlined above constitute a failure or refusal to comply with policies, orders and directives of the Board, General Superintendent and/or designees, particularly reporting incidents, absences, and injuries. This is a violation of DF-Local #1.

1. AUTRY's acts, conduct and behavior outlined above constitute actions that are contrary to and inconsistent with the ordinary standards set by the performance and conduct of other professional public employees of DALLAS ISD and similar Texas educators.  This is a violation of DF-Local #2.

1. AUTRY's acts, conduct and behavior outlined above constitute inefficiency, incompetency, or inability to perform assigned duties.  This is a violation of DF-Local #13.

1. AUTRY's acts, conduct and behavior outlined above constitute conduct or behavior that causes the public, students or employees to lose confidence in the administration and integrity of DALLAS ISD.  This is a violation of DF-Local #24.

1. AUTRY's acts, conduct and behavior outlined above constitute failure to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of AUTRY as an employee detrimental to the best interest of DALLAS ISD and similar Texas educators.  This is a violation of DF-Local#25.

1. AUTRY's acts, conduct and behavior outlined above constitute excessive absences, tardiness or job abandonment.  This is a violation of DF-Local #31.

1. AUTRY's acts, conduct and behavior outlined above constitute "good cause" under Texas law for termination of her contract prior to its expiration.  This is a violation of DF-Local #32.

1. The proposed termination of AUTRY is not based upon any activity related to any alleged Workers Compensation claim.  

1. AUTRY has not been discriminated against in her employment duties.

1. AUTRY has not been discriminated against in relation to discipline and the Administration’s addressing students with discipline problems, if any.

1. Neither DALLAS ISD nor any of its employees have discriminated against AUTRY related to any alleged disabilities which AUTRY may have.

1. DALLAS ISD did not fail to accommodate any alleged disabilities of AUTRY’s.

1. DALLAS ISD was authorized, as the employer, to assign additional duties, if any were assigned, to AUTRY in addition to teaching her art classes.

1. AUTRY abandoned her job and, based upon the credible evidence, abandoned it with a total disregard of her responsibilities to her position at Edna Rowe.

1. DALLAS ISD has established good cause for AUTRY’s termination based upon the violations referenced above, and upon the additional specific reasons of AUTRY having failed to comply with call-in requirements for excused absences, having failed to report to her job assignment, and having constructively and actually abandoned her job with DALLAS ISD.


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

AUTRY's Contract should be terminated by DALLAS INDEPENDENT SCHOOL DISTRICT.

SIGNED AND ISSUED this_______ day of_______________ 2002.

__________________________________

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER

cc:
Dr. Mike Moses, Super.

Dallas ISD

3700 Ross Avenue

Dallas, Texas 75204
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