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FINDINGS OF FACT
1. References are to the transcript which consists of six (6) volumes, but continuous page numbering.  The Hearing was held on November 8, 9, 19, 26, December 5 & 12, 2001, and January 14, 2002.

1. DALLAS INDEPENDENT SCHOOL DISTRICT (DALLAS) had the burden of proof to establish that “good cause” existed to recommend the termination of the Term Contract of JERRY PYLE.

1. After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact)

1. JERRY PYLE (PYLE) is a 55-year-old man who has been married for 32 years and PYLE has children of his own.

1. PYLE served in the United States Marine Corps.

1. PYLE has been an educator for 13 years and a teacher for DALLAS for 11 years and is certified to teach students K-12.  Tr. 23, l. 1
1. PYLE’s evaluations prior to the ones by Dr. Molina at Kiest were “Exceeds Expectations” or the equivalent, i.e., see, for instance, PYLE Exhs. 1 & 31.  

1. PYLE was employed as a contract teacher for DALLAS in 2000-2001, the 2nd year of a 3-year contract, which was a renewal of DALLAS Exh. 1, the 1996-1999 Contract, dated July 29, 1996.  Tr. 22
1. In 1994, while working at John F. Peeler Elementary School, PYLE was assaulted by 4 boys.

1. DALLAS provided PYLE a Whistle-Blower (no retaliation) letter in January 1995 after his testimony before the State Senate concerning violence in schools and gang involvement.

1. On August 15, 1999, while working at Urban Park Elementary School, PYLE was again assaulted by youths attempting to steal a teacher's vehicle.

1. PYLE attempted to return to teaching after the assault, but was unable to do so, and was placed on a priority list with DALLAS. 

1. During the 2000-2001 school year, PYLE was assigned to teach at Edwin J. Kiest Elementary School as a 5th grade ESL teacher.

1. The 2000-2001 school year was the 1st year for PYLE to be assigned to Kiest.

1. Dr. Eva Molina was the Principal at Kiest when PYLE was assigned to the school.

1. During the course of the school year PYLE made known to the Principal incidents of violence on the Kiest campus; the administration failed to take proper disciplinary action concerning the incidents.

1. In January 2001, PYLE wrote a letter to DALLAS Superintendent Mike Moses reporting the lack of consequences by the administration for disciplinary infractions at Kiest and the incidents of gang-related activities at the school.

1. Shortly after the allegations by PYLE were made to Moses, Molina notified the Interim Superintendent of Human Resources that she wanted PYLE terminated.  The bases for the termination request were various alleged deficiencies taken from observations and "write-ups,” most of which were responded to by the PYLE as not true or insignificant.

1. In March 2001, PYLE was scheduled for major surgery resulting from the injuries he received in the assaults and took medical leave.

1. In May 2001, while on leave, PYLE was mailed his summative appraisal for 2000-2001 requesting that he sign it and return it to the Assistant Principal.  The appraisal was "Below Expectations.”  PYLE notified DALLAS that he appealed the appraisal in that it was improperly conducted and the hearing on his appeal has been pending until this date.  DALLAS Exh. 34, May 14, 2001, Summative Appraisal of April 27, 2001.

1. PYLE was not at Kiest on the date of the Summative Appraisal.

1. The evaluation done by Dr. Molina, DALLAS Exh. 34, rating PYLE below expectations was done without the summative conference which would have given PYLE an opportunity to meet with and confer with Dr. Molina about her proposed evaluation.  That evaluation is on appeal.  Tr. 491, l. 7 - 493, l. 19
1. On or about May 20, 2001, Dr. Molina sent PYLE a memo reassigning him to teach 2nd grade for the next year.  When PYLE attempted to discuss the matter with Dr. Molina and his doctor’s restrictions, Dr. Molina stated that “You are going to stay right there in 2nd grade.  Where we have put you, that is where you are going to stay.”  

1. Dr. Molina claimed she was reassigning PYLE because she thought he could work better with 2nd grade students.  Tr. 683, l. 14 - 685, l. 11 “Working better” is not consistent with Dr. Molina’s recommending PYLE’s termination on February 9, 2001.  Tr. 688, l. 21.  PYLE advised Dr. Molina he would appeal.

1. If PYLE was such a bad teacher, then Dr. Molina knew that by June 1, 2001, and there would be no need to reassign him to the 2nd grade.  Therefore, the reassignment appears to be retaliation and undermines DALLAS’ position that there is good cause to terminate PYLE for anything that occurred prior to June 1, 2001.  PYLE Exh. 50
1. PYLE had never taught 2nd grade before and, as a result of his surgery, the bending and stooping to deal with small desks and working with the 2nd grade students could aggravate the situation.  PYLE Exh. 20, Tr. 767, l. 23 - 770, l. 3

1. Pam Caroll at Administration assured PYLE that he could receive another alternative assignment other than the 2nd grade at Kiest upon PYLE’s providing information.  Caroll already had copies of the threatening letters from Alberto C. and the pornography and threats left on PYLE’s car windshield.  She also wanted a copy of the police report referencing the death threats to PYLE at PYLE’s home.  This information was provided to Ms. Caroll and also included a copy of the letter from his doctor about his limitations.  PYLE Exh. 21; Tr. 770, l. 6; 870, l. 16 - 874, l. 7
1. PYLE was seeking an assignment to middle or high school for medical reasons and, apparently, there were District opportunities available.  Tr. 886, l. 3 - 890, l. 25
1. PYLE was released by his physician to return to work in July 2001, but with limited or restricted duties requiring accommodation by DALLAS.  The request made was for an assignment to a middle school or high school teaching position.

1. When PYLE was assigned back to Kiest Elementary School, Dr. Molina complained to DALLAS and PYLE was placed on administrative leave.

1. On or about August 17, 2001, PYLE received a letter, Exh. 35, placing him on administrative leave and recommending that his employment be terminated for good cause.  The recommendation was made under the following Board policy provisions set out in DALLAS Exh. 35:

1. Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local #1)

1. Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)

1. Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:

1. Improving teaching techniques

1. Striving consistently to improve student academic performance of teaching performance through participating in staff training/develop-mental programs.  (DF-Local #3c-3d)

1. Neglect of duty that constitutes peril of any degree to students.  (DF-Local #11)

1. Inefficiency, incompetence, or inability to perform assigned duties.  (DF-Local #13)

1. Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  (DF-Local #20)

1. The making or publishing of false, vicious, or malicious statements concerning any employee or supervisor of the District.  (DF-Local #21)

1. Knowingly making a false accusation of child abuse or sexual harassment.  (DF-Local #23)

1. Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)

1. Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District.  (DF-Local #25)

1. Any other reason constituting “good cause” under Texas laws.  (DF-Local #32)

1. Furthermore, the August 17, 2001, letter, DALLAS Exh. 35, recommended termination for these specific reasons:

1. PYLE left campus without following procedure.

1. PYLE failed to follow campus policy and procedures.

1. PYLE failed to follow District and supervisor(s) directives.

1. PYLE had excessive absences during the school year.

1. PYLE failed to maintain classroom management (i.e. lesson plans and grade book)

1. PYLE failed to properly supervise his students.

1. On August 30, 2001, PYLE appealed the termination recommendation and requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  Robert C. Prather, Sr., was notified on August 30, 2001, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute. Exh. H-1.  The assignment was accepted on August 31, 2001. Exh. H-2
1. On September 6, 2001, a pre-hearing was held.

1. On November 8, 2001, the hearing in this matter was commenced as a closed hearing and was completed on December 12, 2001, with both parties in attendance represented by counsel.

1. Actions against PYLE through the recommendation for termination are retaliation by DALLAS.

1. The letter of August 17, 2001, DALLAS Exh. 35, was prepared and submitted after PYLE’s letter to Dr. Moses of January 30, 2001, PYLE Exh. 36, and after Dr. Molina was aware that PYLE would be returning to active duty from his medical leave and she was concerned about his returning to her campus at Kiest.  PYLE Exhs. 43, 47, 47A, 49 & 50; Tr. 634, l. 1 - 14
1. Dr. Molina had a desire that PYLE not be on her campus, which may be mutual, considering what, at least, appear to be personality conflicts.  However, personality conflicts do not indicate or justify a basis of good cause to terminate PYLE from teaching anywhere in the District.

1. On August 28, 2000, Dr. Molina requested a report stating the number of LEP and non-LEP students assigned to PYLE.  DALLAS Exh. 2  PYLE provided a list.  Tr. 815, l. 7.  However, Dr. Molina included this with her items in recommending PYLE’s termination on February 9, 2001.  DALLAS Exh. 39, Item 1

1. On September 21, 2000, PYLE's class schedule showed only a total of 4 instructional hours.  The revised schedule showed 5 hours and was acceptable to Dr. Molina.  DALLAS Exhs. 42 & 55.  Tr. 190, l. 17 A number of teachers were requested to revise their schedules.  However, Dr. Molina included this as some sort of inappropriate conduct by PYLE, DALLAS Exh. 39, Item 3, when it is not.

1. On September 26, 2000, Dr. Molina wrote a “monitoring” that PYLE was not teaching TAAS objectives, HOTS, the lesson cycle, also, lesson plans were not available and grades were not labeled.  Tr. 201; DALLAS Exhs. 6 & 7.  Dr. Molina may or may not have discussed this with PYLE.  Tr. 203, l. 9 - 17; 672, l. 16 - 673, l. 24  This “monitoring” is in contrast to Vice-Principal Carolyn Lewis’ observation on November 29, 2000.  PYLE Exh. 15; Tr. 754, l. 9 - l. 23.
1. On November 29, 2000, Vice-Principal Lewis did a classroom observation.  PYLE had his lesson plans and grade books and the comments were positive concerning student and teacher performance and classroom appearance.  PYLE Exh. 15, Tr. 754, l. 8 - 755, l. 23
1. Grade-level meetings did not facilitate creating lesson plans.  There were not group lesson plans where everyone was doing the same thing.  Dr. Molina kept changing , the lesson plans from an individual basis to a group basis and back.  Tr. 529, l. 12 - 24; 534, l. 6 - 535, l. 17; 553, l. 17 - l. 22

1. All of the 5th grade class lessons plans do not have to be the same and do not have to be at the same place at the same time and they do not have to plan them together, according to Vice-Principal Lewis.  Tr. 264, l. 8 
1. The 5th grade lesson plans were a combination with one teacher being responsible for a section, such as reading.

1. If a teacher’s lesson plans were incomplete, it is possible that it was because the teacher responsible for a particular section had not completed the lesson plan for that section and provided it to the other teachers.  Tr. 265, l. 1 - 267, l. 19
1. Dr. Molina wrote PYLE up, but not Vice-Principal Lewis.  PYLE’s lesson plans and grade books were on his desk in his classroom or in his desk drawer.

1. Teachers were not required to turn lesson plans into the Administration, but to have them at their desks.  Apparently PYLE’s lesson plans are still in his room at Kiest.  Tr. 670, l. 8 - 671, l. 18

1. Dr. Molina did not bring the lesson plans or grade books about which she is complaining were deficient to the hearing for viewing, even though PYLE has requested to see them.  Tr. 715, l. 6 - 716, l. 6

1. PYLE maintained 2 sets of lesson plans and 2 sets of grade books.  Dr. Molina called PYLE at his home for grades, knowing that he had a grade book at home.  Tr. 817, l. 16 - 818, l. 15
1. PYLE came to the school on 2 occasions, even though he was on medication and his doctor’s advice was that he should not drive, to deliver lesson plans and grades.  He responded to Dr. Molina’s memo of February 12, 2001, with PYLE Exh. 24.  Tr. 776, l. 1 - 777, l. 9
1. On September 28, 2000, Dr. Molina directed PYLE to drop any thoughts or conversations concerning gangs at Kiest.  Tr. 204; DALLAS Exh. 8
1. PYLE has extensive knowledge of gangs Tr. 841, l. 18 - 842, l. 10
1. On September 28, 2000, Dr. Molina directed PYLE not to discuss student matters with other teachers.  DALLAS Exh. 8, 3rd para.  This is a misstatement of the events and inconsistent with other teachers.  Another teacher brought up the subject in a teacher meeting to warn the teachers of this parent.  Tr. 57, l. 12 - 58, l. 19; 73, l. 19; 93, l. 22 - 25; 126, l. 4 - 10; 800, l. 1 - 802, l. 7

1. Prior to this, PYLE had never received a write-up or memo in his career.  Furthermore, Dr. Molina did not discuss the incident with him to obtain his version before making a memo to his file and make it appear as if he had done something wrong.  PYLE Exh. 7, Tr. 735, l. 1 - 738, l. 8
1. PYLE did not discuss a student’s confidential or personal information with another teacher.  It is the reverse.  A teacher in a grade level meeting told PYLE, and other teachers, as a warning, what a student’s parent was likely to do and would tell things about the child.  Tr. 800, l. 1 - 802, l. 7
1. On October 12, 2000, Carolyn Lewis observed PYLE in the hallway attempting to contact a teacher after being directed to return to his classroom.  DALLAS Exh. 12; Tr. 238  However, the 5th grade Chair Williams, did not see anything wrong with talking with teachers at the door.  Tr. 126, l. 4 - 10; 57, l. 12 - 58, l. 9
1. The facts appeared confused since another teacher was the one who had talked to Albert C.  Vice-Principal Lewis told PYLE not to talk to Albert C., but Lewis wrote it up that PYLE was not to talk to other teachers, as well as to Alberto C.  Tr. 814, l. 13 - 816, l. 12
1. The write-up and chain of events, DALLAS Exh. 12, were inaccurate and it was appropriate for PYLE to respond and this memo and these acts do not constitute good cause or a violation of District policy.

1. On October 15, 2000, Dr. Molina directed PYLE to drop any thoughts or conversations concerning gangs at Kiest.  DALLAS Exh. 13; Tr. 739, l. 7 - 743, l. 1
1. While PYLE was out on leave, his students called him about one student threatening to stab another, which PYLE then reported to Vice Principal Lewis.  Tr. 803, l. 21 - 805, l. 19
1. Vice-Principal Lewis acknowledged there were gang activities in the neighborhood.  Tr. 253, l. 2

1. Vice-Principal Lewis was aware of 2 school break-ins.

1. PYLE reported that students were facing off on Fridays after school and that there were fights after school.

1. Mr. O’Dell’s son was picked on constantly.

1. Mr. McHenry encouraged his son to fight.  Tr. 255, l. 22 - 263, l. 10
1. There are gangs at Kiest.  Mr. O’Dell went to the gang to get the gang to leave his son alone, which resulted in a lessening of the harassment of his son. 

1. The students wear the gang gear on the weekends, but not at school.  Tr. 469, l. 17 - 472, l. 1

1. While the teacher did not know or understand the colors, signs and names used by gangs, she did have a students who was hooked up with a gang and incarcerated.  Tr. 521, l. 9 - 522, l. 3; 523, l. 18 - 524, l. 14
1. Kiest students were selling pornographic material to other kids in the school when PYLE turned them in to Dr. Molina.  There was placed on PYLE’s car the next day a similar piece of pornographic material with references to a gang and murdering PYLE.  PYLE Exh. 17, Tr. 757, l. 18 - 762, l. 13

1. PYLE gave to Dr. Molina the pornographic picture with the writing on the back referencing the East Side Gang and the murder threat.  PYLE Exhs. 18 & 19, Tr. 762, l. 17 - 763, l. 17

1. Alberto C. handed PYLE Exh. 19, the picture of stabbing and shooting PYLE to PYLE in his class.  This matter was referred to the Administration.

1. Alberto C. and his gang were constantly harassing Mr. O’Dell’s son and others, which PYLE, Ms. Sasser and Officer Dietz (other staff) tried to deal with.  Tr. 805, l. 20 - 807, l. 23
1. McHenry was observed on a number of occasions encouraging his son to fight with other students.  These incidents, as well as other fighting, was being reporting to Dr. Molina.  Tr. 548, l. 3 - 549, l. 18

1. On October 19, 2000, Dr. Molina wrote a memo that on October 16, 2000, PYLE did not sign in at the faculty meeting and left Kiest without receiving permission.  DALLAS Exh. 15; Tr. 222.  However, Mr. Smith (Area 8) had set the meeting and PYLE told Dr. Molina and Vice-Principal Lewis that he would be attending the meeting.  Tr. 745, l. 1

1. When PYLE left campus to meet with Larry Smith, he did not fill out a blue slip because he had already told Dr. Molina about the meeting and that he would be going with Larry Smith.  He was not going home, he was going to a school meeting.  Tr. 797, l. 15 - 798, l. 23; 835, l. 2 - 837, l. 11; PYLE Exh. 6
1. On October 17, 2000, Vice-Principal Lewis wrote a memo that PYLE taped-recorded a conversation with Ms. Ray without her consent.  DALLAS Exh. 16.  This event, as described, and what constitutes “consent,” is inconclusive since Vice-Principal Lewis reports that PYLE had the recorder in his hand, if it was recorded.

1. On October 17, 2000, Vice-Principal Lewis directed PYLE not to ask anyone to open any classrooms at Kiest.  DALLAS Exh. 11, p. 236.  However, PYLE denies the statements and had not done so and as alleged in the memo.  Ms. Ray told the Administration that PYLE did not ask her.  The directive is not accurate.  Tr. 32, l. 1 - 33, l. 25; 34, l. 13; 743, l. 9 - 744, l. 22; PYLE Exh. 9

1. A teacher returned to her class, the door to which had been locked, and found that the door was unlocked and Dr. Molina’s husband was standing in her classroom.  Mr. Molina is not a District employee.  The teacher had not been advised in advance that Mr. Molina would be in her classroom.  Tr. 538, l. 13 - 540, l. 21; 553, l. 11 - 13

1. There are statements from teachers and Ms. Ray that PYLE did not unlock the classroom doors.  Tr. 798, l. 24 - 799, l. 13
1. On October 24, 2000, Dr. Molina directed PYLE to provide his ESL Certification, or apply for an emergency permit.  DALLAS Exhs. 17 & 18.  PYLE did so.  DALLAS’ records and computers were messed up.  Tr. 746, l. 17 - 748, l. 21; PYLE Exh. 12

1. PYLE was assured by the Personnel Office that he had ESL certification.  He so advised Dr. Molina, but she was not satisfied.  PYLE went to the Personnel Office which couldn’t understand either why he had documents showing he had ESL certification and there was a problem with the information system.  Therefore, he would be put on emergency certification.  PYLE Exh. 12, Tr. 746, l. 19 - 748, l. 25

1. On November 7, 2000, Dr. Molina directed PYLE to contact parents of students and get commitment forms complete to begin HIP.  DALLAS Exhs. 19 & 20; PYLE Exh. 13  PYLE called them the next day.  However, Dr. Molina included this incident in her February 9, 2000, recommendation of termination, Items 20 & 22 (dates are wrong).  Ms. Williams did not think a teacher should be written up.  Tr. 139, l. 7 - 11

1. On November 13, 2000, Vice-Principal Lewis wrote a memo that PYLE’s lesson plans were not complete for the substitute teacher and directed PYLE to have lesson plans available on a daily basis.  DALLAS Exh. 21.  However, no one called PYLE to gain information about his lesson plans and grades.  Also, lesson plans were incomplete because some teachers in the group had not provided their section to the other teachers.

1. On February 12, 2001, Dr. Molina sent a memo to PYLE, PYLE Exh. 16, referencing a November 13, 2000, memo, DALLAS Exh. 21.  According to PYLE, the memo mis-characterizes what was said and the situation.  His lesson plans were on his desk on February 12 and the instruction for the substitute to contact Ms. Sasser was if the substitute needed some additional material.  Tr. 756, l. 3 - 757, l. 9; 251
1. It is incorrect that PYLE “had no lesson plans.”  PYLE said the lesson plans weren’t complete since one of the teachers had not turned in her section.  PYLE Exh. 16, Tr. 861, l. 1 - 866, l. 4
1. On January 9, 2001, Dr. Molina directed PYLE to lead his students at dismissal rather than walking behind them.  DALLAS Exh. 22.  However, Teacher Phillips (and others) did not either and was not written up.  Tr. 45, l. 13 - 47, l. 11; 122, l. 16 - 123, l. 1; 148, l. 11 - 149, l. 13

1. On January 9, 2001, Dr. Molina sent a memo as a reminder, stating that the previous memo, PYLE Exh. 29, was not placed in PYLE’s file.  DALLAS Exh. 22/PYLE Exh. 29A.  Contrary to what Dr. Molina said in PYLE Exh. 29A, the December 18, 2000, memo did stay in PYLE’s file and Dr. Molina is seeking to use that memo as a part of her basis for recommending the termination of PYLE.  Tr. 779, l. 18 - 782, l. 6 
1. Other teachers, as well as administrators, other than Dr. Molina, recognized that the rule is not being followed by others, in addition to PYLE.

1. On January 16, 2001, Dr. Molina did an “observation” that PYLE ‘s grades were not labeled, PYLE was not teaching TAAS objectives, and PYLE was not in the classroom.  DALLAS Exh. 23.

1. PYLE was out of the class at least until 9:45 during what was supposedly a 28-minute observation, so he was not there for at least half of the time.  Tr. 302, l. 4 - 303, l. 19

1. Class was unsupervised because PYLE had been called by the office to a meeting with some other teachers and a parent.  It was the Administration’s responsibility to cover PYLE’s classroom.  When PYLE returned to his classroom, Dr. Molina was doing an observation.  Tr. 794, l. 5 - 797, l. 14; 310, l. 4 - 21
1. This write-up is inappropriate because it was the Administration’s responsibility to see that PYLE’s classroom was covered, which it did not do.  Dr. Molina’s chose to do an observation when PYLE was not present for approximately half of the class time.  PYLE’s classroom was not unsupervised during the time that he was absent because Dr. Molina was there.  If PYLE had not gone to the meeting so his classroom would not have been unsupervised, he probably would have been written up for failing to meet with the parent and other teachers.  Tr. 795, l. 2 - 797, l. 18
1. On January 26, 2001, Dr. Molina directed PYLE to park in front of Kiest.  DALLAS Exh. 24; Tr. 146, l. 10

1. On February 1, 2001, Dr. Molina wrote up PYLE for failing to follow the chain of command concerning the parking issue, and that PYLE was unprofessional.  PYLE Exh. 17; DALLAS Exh. 26
1. PYLE had reported the parking problem to the union that then sent a fax to Dr. Molina.  Tr. 313
1. According to Dr. Molina, PYLE did not follow the chain of command by asking a union representative to speak with or contact Dr. Molina about parking.  Per Dr. Molina, for the teacher to consult with his union and have the union represent him is stepping out of the chain of command and wrote PYLE up and included it as part of her recommendation for termination.  Tr. 677, l. 7 - 679, l. 9; DALLAS Exh. 26; DALLAS Exh. 39, Items 34 & 35

1. This again is a form of retaliation and inaccurate documentation.

1. PYLE addressed the issue with Dr. Molina through his union representative, but dealt with it at the lowest level and did not break the chain of command.  PYLE Exh. 17; Tr. 866, l. 5 - 870, l. 15;  758, l. 15 - 760, l. 13
1. Ms. Goode, a union representative, came to the school to meet with PYLE and Dr. Molina concerning the memos.  

1. Dr. Molina was not available to actually have the meeting.  Ms. Goode and PYLE went to his classroom to discuss matters.  Shortly, Dr. Molina showed up and chastised PYLE for having a union representative there to discuss the matters and stated that “if this is the way you are going to handle things, then I will make your life hell for the rest of this year, and I’ll run your butt out of the District.”  Tr. 811, l. 9 - 813, l. 20
1. On January 26, 2001, PYLE left his classroom which caused his students to be unsupervised.  DALLAS Exh. 25 Dr. Molina directed PYLE not to leave his classroom unsupervised.  DALLAS Exh. 26; Tr. 149, l. 7 - 150, l. 15 PYLE explained that he went to the restroom experiencing nausea.  While this is not to be a common practice, it does occur, including with other teachers.  Tr. 123, l. 6 - 124, l. 2; 147, l. 19 - 148, l. 10; 149, l. 7 - 150, l. 15
1. Ms. Stike would come to PYLE’s class with questions without having anyone watch her class.  Tr. 736, l. 2 - 12
1. On February 12, 2001, Vice-Principal Lewis observed that PYLE’s lesson plans were not complete for the substitute teacher and directed PYLE to have lesson plans available, even during absences.  PYLE Exh. 16.  Vice-Principal Lewis’ memo is not accurate.  Tr. 862, l. 11 - 866, l. 4.  See I.39-48, 81-83 herein
1. There is no competent, convincing evidence that PYLE made false allegations against Agatha Richardson or that PYLE made the reports about which Ms. Richardson was questioned on February 21, 2001.  

1. On February 22, 2001, Dr. Molina claimed that PYLE left Kiest early without receiving permission and directed PYLE to follow Kiest policy on early departure and follow contract hours.  Tr. 2/22.  Dr. Molina claims this is the 2nd time, referencing DALLAS Exh. 15, and the meeting with Larry Smith.  This is not insubordination.  See I.72-73 herein.  The evidence on this February 22, 2001, event is inconclusive on the slip or request and whether never done or done and mislaid.  Tr. 158, l. 188 - 160, l. 2

1. PYLE did not make false, vicious, or malicious statements regarding any employee and Teacher Phillips, as written up by Dr. Molina.  DALLAS Exh. 41.  The evidence on this subject is contradictory and inconclusive.

1. PYLE was written up about a conversation that supposedly upset Ms. Phillips during which PYLE had allegedly accused Ms. Phillips of making a statement about not telling parents about fighting.  Tr. 339; DALLAS Exh. 32, 2/26/01 Memorandum

1. PYLE had his version of the events.

1. PYLE’s reference to Ms. Phillips addressing the issue in front of his classes apparently was not reviewed by Dr. Molina and no action was taken against Ms. Phillips.  

1. There are apparently two versions as to what happened, and the evidence does not substantiate that unacceptable or unprofessional conduct occurred and does not constitute good cause.

1. PYLE was absent a number of days during the 2000-2001 school year, but it was not proven to be excessive in light of all of the evidence and circumstances, or lack thereof and do not provide a basis for good cause and for termination.  
Tr. 874, l. 8 - 876, l. 5; 350; DALLAS Exh. 38, Duty Report Form

1. There appear to be discrepancies in the records that have been produced as to absences and with PYLE’s records.  Tr. 817, l. 3 - 13

1. Dr. Molina’s claims reflect that PYLE was absent from Kiest as of February 13, 2002, for approximately 17-1/2 days.  However, she does not have personal knowledge of how much was for personal illness or a doctor’s excuse.  Tr. 325; DALLAS Exh. 27 
1. PYLE had been out on some sick leave.  PYLE Exh. 31; Tr. 783, l. 24 - 788, l. 13
1. PYLE and the Alliance requested PYLE’s payroll records concerning his absences as reported at the District.  Those have not been produced to him.  However, when PYLE went on his medical leave, PYLE still had sick days available.  He had not been docked pay for being absent, according to his bank records.  Tr. 810, l. 5 - 811, l. 8; 814, l. 1 - 12

1. PYLE was recommended for termination for not being a team player, such as making an issue of meetings during planning periods and state law.  Tr. 253, l. 11 - 254, l. 3

PYLE
1. PYLE works with students, supervises them, watches over them, has good rapport with students, and has their interest in class, as well as their interest outside of class, at heart.  If the allegations have to do with failing to lead students out, there are a number of teachers in the same category and some of them don’t even know that is the rule.  Tr. 818, l. 16 - 820, l. 5
1. PYLE was involved with the kids as students as well as people.  There were students who had been problem students in previous years but were changed under PYLE’s influence.  

1. PYLE helped change a student who was hanging out with hoodlums but left them and became a good student.  PYLE also helped a fifth grade girl with some personal family problems into the Talented and Gifted Program.  Tr. 556, l. 9 - 560, l. 9; 562, l. 16 - 563, l. 20
1. PYLE is a good influence on his students.  Tr. 587, l. 16 - 588, l. 7

1. There are numerous acts by PYLE indicating his efforts to assist students, not only in the classroom but in their personal lives, to facilitate their being able to perform better in school.  Tr. 802, l. 8 - 25
1. PYLE is a tough teacher but is the same to all students, interacts with the students and treats them all the same.  He is respected by the students.  He takes the time to deal with special problems of students like O’Dell’s son, who is ADHD.  Tr. 465, l. 11 - 25; 467, l. 15; 474, l. 14 to 476, l. 25

1. PYLE was concerned about students, did everything he could to help the students, exchanged work and materials with other teachers and students.  Such comments were made by a teacher of 27 years who worked and interacted with PYLE and his work with some of her students.  Tr. 511, l. 17 - 514, l. 2; 519, l. 10 - 520, l. 6

1. PYLE had a good rapport with his students, cared for them and worked with them.  Other teachers were envious of his ability to work with the students and get them to come together.  Tr. 543, l. 11 - 25; 552, l. 17 - 25

1. PYLE related to other staff members and would not be characterized as not being a team player.  

1. PYLE did not agree with Dr. Molina on issues, but did not try to undermine Dr. Molina.  Tr. 544, l. 1 - 12; 554, l. 16 - 24


DR. MOLINA

1. Dr. Molina suggested that the PTA President not run for a second term, that the President should be Hispanic.  Tr. 401, l. 19 - 402, l. 14; Tr. 422, l. 12 to l. 16; Tr. 426, l. 2 - l. 13

1. Dr. Molina would say one thing to one group then say something different to another group and would distort the truth.  Tr. 410, l. 11 - 411, l. 5
1. After Dr. Molina came, some teachers did not feel that they could communicate with the PTA Board and parents.  Tr. 415, l. 16 - 416, l. 18

1. Complaints and communications have been made to the Superintendent, Board members and the Administration concerning Dr. Molina and that, in the complainants’ opinions, it is not in the best interest of the children or teachers that Dr. Molina be in the position of principal at Kiest.  Tr. 431, l. 18 - 433, l. 11

1. Parents were not to take their children to the classroom.  Tr. 428, l. 20

1. Parents and groups, like the Boy Scouts, were made to feel not welcome and their use of the school facilities was restricted by Dr. Molina.  Tr. 417, l. 11 - 418, l. 16; Tr. 405, l. 11 - l. 24
1. At a meeting at the school with Cynthia Goode, PYLE and Dr. Molina, Dr. Molina acted in an unprofessional manner in becoming upset and telling PYLE that if he didn’t stop talking about (gangs), she would make his life miserable.  Tr. 439, l. 16 - 441, l. 22

1. Since Dr. Molina became principal at Kiest, an environment exists in which some teachers are afraid to communicate and their teaching methods are interfered with.

1. The complaints have increased almost 100% from members of the Texas State Teachers Association.

1. Some teachers want to transfer to another school.

1. Some teachers feel that if they speak out they will be retaliated against.

1. Teachers want to meet away from school with their representatives and are afraid to file grievances.  Tr. 435, l. 11 - 459, l. 1

1. Mr. O’Dell, the parent of a student, spoke at a PTA meeting about his disagreement with a policy on disciplining children and its relation to social activities.  Mr. O’Dell did not know Dr. Molina.  When Mr. O’Dell finished speaking, he stepped outside the meeting room.  He was confronted by Dr. Molina’s husband, who threatened to beat him up “if you don’t like my wife’s policies.”  This evidence is uncontroverted.  Tr. 461, l. 9 - 462, l. 7

1. A lot of teachers left Kiest apparently due to being changed in their positions.  For instance, Ms. Kelly had been a 1st grade teacher for 20 years and is now teaching 5th grade.  Tr. 467, l. 15 - 468, l. 19

1. Since Dr. Molina arrived at Kiest, Alliance/AFT has counseled with teachers from the school and processed grievances and information concerning the school and its environment and is of the opinion that the environment is not a healthy one, is oppressive, and employees fear retaliation.  Furthermore, Dr. Molina’s conduct, at times, is unprofessional including the manner of her communications with employees, which includes yelling at them.  Tr. 494, l. 10 - 501, l. 4

1. The number of memorandums increased after Dr. Molina came.  In a memo, Dr. Molina falsely accused a teacher of not serving kids when, in fact, the teacher was covering for 2 classes and was serving kids at the time she was accused of not doing so.  Tr. 516, l. 12 - 517, l. 8.  Some memos about PYLE are also inaccurate.

1. Prior to Dr. Molina, the principal was readily accessible face-to-face.  After Dr. Molina, it was a memo-writing communication system.  Prior to Dr. Molina, the environment was open and friendly.  After Dr. Molina, things were stressful and some staff seemed to withdraw into themselves.  Some teachers felt that if they “crossed” Dr. Molina, she would try to retaliate.  Tr. 533, l. 1 - 537, l. 19; 542, l. 2 - 543, l. 5

1. After Dr. Molina came, the comradery seemed to lessen.  Dr. Molina wrote people up a lot.  Teacher morale was low.

1. There were always memos about picky things.  There had not been before Dr. Molina.

1. Teachers have left Kiest due to the working conditions.  Tr. 566, l. 20 - 572, l. 16; 574, l. 1 - 15; 576, l. 5 - 578, l. 17

1. Mr. O’Dell was actively involved as part of the PTA, a volunteer who does not feel welcome anymore.  The PTA Board was replaced without a quorum.  Tr. 464, l. 1

1. Retaliation experienced at Kiest by PYLE and other teachers included changing of grade assignments, lunch periods.  Tr. 883, l. 21 - 885, l. 18
1. A teacher of 29 years who had taught kindergarten for 27 years was told on the last day of school that the next year she would be teaching a grade that she had not taught.  This teacher had seniority over 3 others who should have been moved first, but were not.  This teacher, as the kindergarten team leader, would present questions to Dr. Molina that had been raised by her team.  Dr. Molina would go back and yell at the teacher about the questions.  This teacher had also been an active member of the PTA.  The change from kindergarten to third grade for this teacher was retaliation by Dr. Molina.  Tr. 572, l. 1 - 574, l. 20; 583, l. 13 - 587, l. 15

1. The former kindergarten team leader no longer goes to Dr. Molina about her concerns due to being retaliated against, such as being transferred to a third-grade teaching position.  Tr. 583, l. 7 - 586, l. 12

1. Following PYLE’s submitting to Dr. Moses a letter of his complaints and concerns, PYLE Exh. 36, he received a series of memorandums from Dr. Molina.  Dr. Molina recommended his termination.  Dr. Molina evaluated PYLE with “less than meets expectations.”  Tr. 505, l. 2 - 506, l. 6

1. Vice-Principal Lewis suggested that PYLE not file a response to a memo of Dr.  Molina’s, in the hopes of improving the relationship between Dr. Molina and PYLE.  Otherwise, Dr. Molina would continue to write up PYLE as she has done with other people.  Tr. 794, l. 5
1. There is no written agreement regarding removing memos prior to October 17, 2000, from PYLE’s file.  Furthermore, Mr. Larry Smith does not have a recollection of any conversation or such an agreement.  However, it is uncontradicted that PYLE’s files at the District had the memos removed and that the Assistant Principal was aware that the write-ups were to be removed.  Tr. 730, l. 4 - 734, l. 21; 838, l. 19 - 84l, l. 8.  Pre-October 17, 2000 memos are being used as a part of DALLAS’s case.

1. On October 23, 2000, Vice-Principal Lewis wrote PYLE up for directing him to sign in and out on the attendance register.  However, PYLE showed Vice-Principal Lewis where he had signed on the attendance register.  PYLE Exh. 11.  Tr. 745, l. 18 - 746, l. 5
1. PYLE was being written up for things he did not do, verbally assaulted, and treated unprofessionally.  This was also happening to other teachers and parents.  Tr. 876, l. 17 - 878, l. 3
1. Some teachers and parents have stated:

1. Some parents are also having problems with Dr. Molina.  

1. Dr. Molina did not want the teachers talking to the PTA members.  Tr. 416, l. 1 - l. 24

1. People were talked down to, were made to feel not welcome, were verbally attacked, and chastised in front of PTA members, parents or staff members.  Tr. 414, l. 6 - l. 17
1. The school and students of multiple cultures got along well.  After Dr. Molina came to the school, they seemed to be pulling apart.  Tr. 514, l. 15 - 515, l. 18
1. The school is not as integral part of the community as it used to be.

1. There were parents who talked about having Dr. Molina removed as principal.

1. Parents did not feel welcomed in the very controlled environment.

Tr. 566, l. 20 - 572, l. 16; 574, l. 1 - 15; 576, l. 5 - 578, l. 17

Others teachers and parents have different opinions.

1. Mr. Chris Lyle, an Administrative Investigator for DALLAS, did not engender credibility as a witness or demonstrate that he had been thorough in his investigation or unbiased.  His investigation and report are flawed and his conclusions are “unfounded.”

1. Mr. Lyle investigated PYLE’s complaint of possible inappropriate conduct by Dr. Molina in that she had been unresponsive to PYLE’s concerns at Kiest.

1. Investigator Lyle requested that PYLE submit an Administrative Statement and execute an Administrative Warning, although PYLE was the complainant and was not under investigation.  Investigator Lyle did not request that Dr. Molina, the accused, execute an Administrative Warning.  

1. The Administrative Office received PYLE’s complaint on February 21, 2001.  Investigator Lyle reported that he visited Kiest on February 22, 2001, when it was actually February 21, 2001.  DALLAS Exh. 39
1. PYLE provided a statement to Investigator Lyle in the form of an signed Administrative Statement dated February 22, 2001, at 10:15 a.m.

1. Dr. Molina did not submit a statement until March 8, 2001, which was unsigned.  DALLAS Exh. 33
1. Neither Response 2 or 3 to DALLAS Exh. 33 by Dr. Molina makes reference to PYLE Exh. 27 about a girl’s teeth being knocked out or that the pictures involved gang members.

1. Investigator Lyle received PYLE’s statement on March 1, 2001, about 12:49 p.m.

1. PYLE provided names of individuals and witnesses involved in the incident.  Investigator Lyle did not interview those witnesses.  He did only what he was directed to do.

1. Regarding gang clothing, Investigator Lyle did not interview Alberto C.

1. On bullying, fighting and threats, Investigator Lyle did not interview Albert C., Doug N., Crystal H., Juan I., Louis V., Roger O.

1. Investigator Lyle did not interview parent Roger O’Dell, who had complained of being threatened by Dr. Molina’s husband and the harassment of his son by gang members.

1. On the allegation of the unprofessional statement to Cynthia Goode and PYLE, Investigator Lyle did not interview Cynthia Goode.

1. Investigator Lyle did not go through all of the referrals himself to determine what referrals there were and actions taken.

1. Investigator Lyle did not follow up on leads, did not interview witnesses and participants in events, did not review referrals on his own.  Tr. 1021, l. 14 - 1044, l. 16
1. Investigator Lyle’s report was largely made up of write-ups from Dr. Molina against PYLE by Dr. Molina with responses by PYLE.  

1. Apparently none of that information was checked out or interviews held.  As previously noted herein, a number of the memos were not accurate.

1. The referral, PYLE Exh. 27, concerning breaking a girl’s teeth out did constitute a threat and, if carried out, possibly a felony.  However, Lyle did not interview the witnesses.

1. Investigator Lyle claimed that PYLE provided 2 teachers’ names who would provide information about gang activity at Kiest.  In fact, PYLE’s statement was that the 2 teachers could provide information about what Dr. Molina has said about PYLE.

1. However, Investigator Lyle did not ask the 2 teachers about what Dr. Molina had said about PYLE.  He only asked them if they knew about gang activities.  Tr. 1030, l. 24 - 1031, l. 18
1. Investigator Lyle did not ask the 2 teachers about the testimony that the teachers would have about Dr. Molina and what she said or how she treated PYLE because Investigator Lyle did not think it was necessary or relevant or material!  Tr. 1052, l. 12 - 1053, l. 3
1. In the letter of August 17, 2000, DALLAS alleges “specific reasons” to establish good cause to terminate PYLE.  However, the reasons are rather general and seeking to link DALLAS’s evidence to a particular reason, DALLAS still has failed to meet its burden to present convincing and competent evidence of these reasons to establish good cause to terminate PYLE. 

1. DALLAS has not carried its burden of a preponderance of the evidence and established by convincing, competent evidence that PYLE violated or did not comply with policies, orders, or directives, and as alleged in DF-Local 1, 2, 3C, 3D, 11, 13, 20, 21, 23, 24, 25, and 32, and the evidence has not established that good cause exists to terminate PYLE.


DISCUSSION
1. Essentially, there are three (3) issues in this case:

1. Has DALLAS established good cause to terminate PYLE's Contract?  No.

1. Was remediation required?  Yes.

1. If remediation was required, was remediation provided?  No.

1. To terminate PYLE's Contract, DALLAS must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.

1. Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon's Supp. 1999).

1. As stated in Kinsey v Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined “good cause” as:

“Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.   An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc., v Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ)

“Good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.”

1. DALLAS has failed to prove by convincing evidence (and DALLAS has the burden) that good cause exists to indicate that DALLAS is justified in terminating PYLE as a teacher.  

1. Evidence to support DALLAS’ allegations is either lacking, insufficient, conflicting, or contradicted, portions of it are not persuasive, not convincing, not credible, and do not establish DALLAS’ burden to show that good cause exists for the termination.

1. There is no evidence of remediation, that PYLE’s conduct is not correctable and is not relatively minor and is inconsistent with the continuation of an employer/employee relationship,

1. The evidence does not show convincingly that PYLE’s conduct poses a potential for significant harm to students.

1. The evidence presented has the appearance of retaliation against PYLE as well as other teachers, the creation of misstatement of fact situations to put PYLE in a bad light, and denial of PYLE’s right to free speech, to representation by his union, and to complain or report situations for investigation in which he has a good-faith belief that there has been a violation of procedures and the law.

1. As referenced at I.113 herein, Tr. 253, Vice-Principal Lewis stated that a major concern was that PYLE was not a “team player” and cited specifically, as a basis for termination, the example of PYLE’s seeking to have enforced the state law on planning periods, TEC Section 21.404, and the Commissioner’s ruling in Straiter v. Houston ISD, 1986.

1. It is possible that DALLAS may have some questions about PYLE’s lesson plans.  Dr. Molina says he doesn’t have lesson plans or that they are incomplete.  Vice-Principal Lewis in her observation was that PYLE has lesson plans, his room was neat, board work was on the walls, in contrast to the observation by Dr. Molina.  The teachers in PYLE’s group acknowledged that from time to time the group’s lesson plans were incomplete.  Likewise, Dr. Molina kept changing the manner in which lesson plans were to put together, either individually or as a group.

1. PYLE requested the lesson plans be at the hearing, but DALLAS did not provide the lesson plans, although they were reviewed by Dr. Molina in preparation for the hearing.  If there, in fact, was a deficiency which was not proven convincingly, then the lesson plans would appear to be the subject of remediation, particularly considering that PYLE for 10 years previously has had top evaluations as a teacher.

1. The alleged neglect of students apparently has to do with the times they are not being supervised.  Some of the evidence concerning unsupervised students is contrived, such as when PYLE was called by the office to meet with teachers and a parent and the office did not provide someone to cover his classroom.  While students being unattended is a matter of substantial concern, it has not been shown that the instances presented by DALLAS, assuming them to be true, constitute good cause for the termination of PYLE.

1. Similarly, Ms. Phillips is known, and in fact she admitted, to have been tardy almost all of the time.  She was given a memo about it and acknowledged receiving a caution about it.  That would mean that her students were unsupervised at all of those times.  However, that apparently was not a basis to propose termination of Ms. Phillips.

1. PYLE acknowledges having left his class for the restroom, when he was experiencing nausea, and when someone from the office came to his classroom.  The staff person wanted to know why he was still there since they had received a call that there was an emergency with his wife at the hospital while she was undergoing chemotherapy.  PYLE left and it is assumed that the person from the office stayed with his class or, at least, the office certainly knew that someone was needed to stay with his class. 

1. What is “gang activity” or “gang problems”?  It may mean different things to different people.  Dr. Molina says there is no gang activity at the school.  However, there are at least 2 instances in which Dr. Molina or other members of the staff have acknowledged students wearing gang colors or dressing in a manner that gang members do and that those situations were addressed.  Those did occur at school by purported gang members.  It is gang activity, but it was addressed in some manner.  Members of gangs, like Alberto C., were doing things at the school such as fighting, making threats.  Is that gang activity or just individual activity?  Mr. O’Dell got some of the fighting and harassment involving his son to stop by speaking to the parents of the gang that was participating in those activities against his son.  The threats to knock out a girl’s teeth, PYLE Exh. 27, involved gang members.  There were students who were alleged to be making threats, fighting, participating in dangerous conduct.  The treatment or response by the Administration to those situations was to confer with the student and, if the student says he or she didn’t do it, to then assume that the student is correct, or to counsel with the student and return the student to the classroom, or to remove the student from one teacher’s classroom and put the student in another teacher’s classroom in the same school.  Allegedly, the appropriate activity is to remove that student to an alternative school.  It is not unreasonable for one or more teachers, including PYLE, to have a good-faith belief that improper conduct, violence, threats of violence, by students, including students who are gang members, may not be appropriately addressed by the Administration.  A number of teachers said so.  That is not only a matter of that individual’s concern but of the school since a number of the threats reported involved action by one student against another, either actually or by threat, and is a matter of public interest, considering the Attorney General’s studies.  What would DALLAS’s position be if, in fact, the girl’s teeth were knocked out and hair pulled and PYLE had not reported the threat?

1. The differing testimony of the witnesses on the subject of gang activity is not hard to understand in light of the witnesses’ experience as well as their focus.  For instance, one teacher said that she had had some training some years back, but she really didn’t remember much about it except something about colors.  Another teacher was more familiar with things like untied shoes, graffiti, clothes.  The majority of the witnesses testified that they were not aware or did not know of gang activity at Kiest.  That does not mean it does not exist.  For instance, a 1st grade teacher would generally not be expected to encounter much of that, whereas, in the upper grades, it may be something that is more familiar or that is going on.  Even then, the teacher may not be focusing on that type of activity or be sufficiently knowledgeable about identifying gang activities.  A police officer will watch a street scene and see things that an ordinary person would not see or understand is taking place because of the police officer’s background, training, and experience.

1. There is no dispute that there are gang activities in the neighborhood; there are family members of Kiest students who are in gangs; there have been gang activities at Kiest; and some Kiest students are in gangs.

1. A number of witnesses testified about the fighting and threats to fight at dismissal of school, the harassment of certain students, and threats against students and teachers.  Is it cavalier for a DALLAS employee to talk to a perpetrator like Alberto C. about an incident and then conclude that the incident did not happen without dealing with all of the other sources of information?  Is it cavalier for DALLAS to hold a position that 11- and 12-year-olds would not carry out threats of violence against teachers?  It is cavalier of DALLAS (like Investigator Lyle) not to investigate or interview witnesses to events that have been described, complained about, and/or referred.  Every complaint may not be valid, and students do make things up.  Unfortunately, we live in a day and time when very young people do, in fact, make threats and have the ability to carry them out, and do carry them out.  Likewise, some young people are intimidated by and the subject of intimidation by groups and older young people and are afraid to tell.

1. It may appear that the overt exhibition of gang membership and activity is minimal at the school.  Yet, gangs are known to exist and some of the Kiest students are known to be members of the gang and there is gang activity in the neighborhood.  It is in the best interest of Kiest, its Administration, teachers, and students that continued vigilant efforts be made to nip “gang activity” in the bud.  Dr. Molina appears to have addressed some of those situations.  With others, there is goof-faith disagreement as to whether or not the manner in which it was handled was appropriate.  Neither students or teachers should be subject to such conduct.

1. PYLE’s interest, concerns, reports, and claims about gang activity and responses to gang activity and threats of violence do not violate DALLAS policies or Texas law, including DF-Local 23, 24, 25, and 32.

1. Overall the evidence reflects that PYLE has had top evaluations for approximately 10 years, but now can do nothing right with the principal, Dr. Molina.  On the other hand, Dr. Molina has many years of service as a teacher and an administrator, and people have testified on her behalf and against her with respect to her management style and relationships with staff and parents.  The testimony is that both PYLE and Dr. Molina are hard-working and appear to be interested in students.  Except for Dr. Molina and the Administration witnesses, the teachers or parents either did not know PYLE or had good things to say about him.  The teachers and parents are either for or against Dr. Molina, at least with respect to her style of administration and communication.  One of the teachers, called by DALLAS, observed that there were some teachers who were comfortable in talking with Dr. Molina and there were others who were timid or scared, and a lot of it depended on personality.

1. The teachers and non-administration personnel who worked with PYLE described him as a team player, who helped and worked with the other teachers and the students.

1. While there may have been racial tensions at the school and in the neighborhood, there is no evidence that PYLE was a racist or participated in any type of discriminatory conduct.  In fact, the testimony is to the contrary, that he, in fact, worked with all students, regardless of economic or cultural position, and helped several students improve their lives and living conditions.

1. While Dr. Molina appears professional and articulate, there are apparent conflicts between these two people and inconsistencies.  Additionally, Dr. Molina has to use what others may have said, which may not be accurate or misunderstood.

1. In the meeting with Ms. Goode, the union representative, and PYLE, their testimony is that Dr. Molina was agitated, speaking in a high voice, and threatening, in essence, to make life miserable for PYLE.  Investigator Lyle did not bother to talk to Ms. Goode.

1. Another teacher testified to Dr. Molina’s abusiveness and similar demeanor in addressing her about questions that had been raised by the members of the group of teachers.  This teacher was apparently retaliated against by Dr. Molina by reassigning her to teach another grade, although she had taught kindergarten for 20± years.  There was no reason given other than there was a need for a teacher in that area.  Even so, there were 3 other teachers with less seniority than this teacher and none of the other teachers was moved to teach that grade.

1. Misunderstandings in the relationship between PYLE and Dr. Molina may tragically have led us to where we are today.  PYLE was a Marine, so taking instructions or following rules is not new to him.  By the same token, he would expect others, including supervisors, to follow the rules as well.  Likewise, with his experience teaching and apparent familiarity with the system, he would expect that if someone had a question about something he had done or something to tell him, he would be conferenced with.  He had never received or been written up with a memo before until Dr. Molina put a memo in his file relating to gangs and Phillips.  See I.49-53 herein.  Apparently, that began a chain of events that tested the personalities of both.  Understandably, PYLE was upset because he had not been asked for his version of what had taken place before the memo was put in the file.  To this day, that memo sits in the file, even though it misstates a set of facts as to what actually occurred.  Not talking to other teachers, including not talking to them in the hall, would be discriminatory against him and inconsistent with what the other teachers have acknowledged that, in fact they do.  They do talk to each other passing in the halls and standing by their classroom doors.  Right off the bat, PYLE has an adverse memo in his file.  From that, it is built upon with others.  The unfortunate thing is that these memos continued to be written without obtaining PYLE’s input before they became a part of his file.  Numerous times these memos were inaccurate.  For instance, the allegation regarding Ms. Phillips is not true.  DALLAS Exh. 8.  She was not upset.  The content of the memo is taken out of context.  The statements were made in a group meeting and Ms. Phillips had no intention of the statements being reported to Dr. Molina.  She was simply curious about the statements.  She did not think they were unprofessional.  See I.51 herein; PYLE Exh. 7
1. Additionally, PYLE is written up falsely, and it is an alleged basis for his being terminated, that he asked Ms. Ray to unlock doors.  Yet, the testimony of Ms. Ray and other witness is that Ms. Ray did not unlock doors at PYLE’s request, and that was so stated to Dr. Molina by Ms. Ray.  Still, the memo remains in PYLE’s file.  If doors being locked is important, which it is, there is a sharp contrast when a teacher leaves her classroom locked and returns to find Mr. Molina, Dr. Molina’s husband and NOT an employee of the District, in her now unlocked classroom.  The teacher did not know why he was there.  She had not been told in advance that he would be there or why or when.  There is no file for Mr. Molina in which to put a memo.

1. PYLE was written up with a poor observation, DALLAS Exh. 23, when, in fact, he was not even present for a major portion of the observation time since he had been called to a meeting with other teachers and a parent.  He was written up for his classroom being unattended, when it was the Administration’s responsibility to have someone cover his class.  In fact, Dr. Molina was obviously there when he wasn’t.  Yet, again, that observation, as well as the statement that his classroom was left unattended, is a basis for terminating PYLE.  It sells of fabrication.  If PYLE went to the meeting, the class was unattended.  If did not go, he violated a directive.  See I.86-89 herein.
1. DALLAS wants to claim that PYLE’s lesson plans are deficient, yet has failed to provide them to him for these proceedings.  See I.38-48 herein.
1. DALLAS wishes to say that PYLE is a poor teacher and that his students did poorly on TAAS, but has failed to provide PYLE with the results of his students performance on TAAS.  What evidence there is indicates that PYLE is a good teacher, works with and for his students inside and outside of class and they respect him, even the ones he disciplines.  He has 10 prior years of top evaluations, plus see I.114-123 herein.
1. While the attendance records are unclear and a subject of debate, suffice it to say that, considering PYLE’s wife’s illness, his own problems with his back and pending surgery, the absences, even if amounting to 17, are not excessive and do not provide good cause as a basis for termination.

1. The record appears to be replete with examples of retaliation against PYLE, as well as others, for either responding or taking a position inconsistent with Dr. Molina.  The testimony of the 2 union representatives, Ms. Goode and Ms. Horneffer, is informative as to their dealings with Dr. Molina and teachers and the working atmosphere and conditions.  A parent, who didn’t even know Dr. Molina, spoke out in a PTA meeting against a policy.  He was physically and verbally threatened by Dr. Molina’s husband.  Tr. 461.  That testimony is undenied.  A kindergarten teacher for 27 years was screamed at and chastised for bringing group questions to Dr. Molina.  The teacher was then reassigned to teach a different grade without explanation.  Tr. 572.  PYLE was reassigned to teach a grade level he had never taught and, in fact, would be inconsistent with the recommendations of his health care providers.

1.  Investigator Lyle’s investigation was deficient and he was not justified in stating that PYLE’s allegations were “unfounded.”  Investigator Lyle’s demeanor, the content of his report and his testimony about what he did and did not do, make his conclusions “unfounded.”  He did not conduct an investigation.  See I.154-174 herein.
1. Dr. Molina found it inappropriate and wrote up PYLE for “going outside the chain of command” when PYLE requested a union representative to assist him with the memos that Dr. Molina is writing about him.  According to 2 witnesses, Dr. Molina is agitated that PYLE would call in a union representative to talk to her and the witnesses feel that PYLE will probably have a very difficult year.  PYLE’s request was not “outside the chain of command” because the action was taken at her level.  PYLE had not gone over Dr. Molina’s head.  He has a right to have a union representative to speak for him or be present when he speaks to Dr. Molina.  This smacks of retaliation.

1. PYLE asked for reassignment due to his medical condition and, apparently, DALLAS was working on that.  From all appearances, that would have been the best thing to happen in this case since these 2 personalities would then be separated.  

1. The record here, as well as the testimony about PYLE and his teaching capabilities, prior performance and evaluations, and his concern for students, do not justify recommending his termination for good cause.  Good cause does not, in fact, exist.

1. It is, therefore, the recommendation of the Hearing Examiner that the recommendation of the School Board that PYLE be terminated for good cause BE DENIED.  It is the further recommendation that PYLE be transferred to a school other than Kiest, in accordance with the District’s needs and PYLE’s medical conditions that may continue to exist.


CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, Section 21.211(a)(2).

1. DALLAS did not establish “good cause,” supported by the evidence, to terminate PYLE's Contract of employment before the end of its term.

1. DALLAS did not establish, supported by the evidence, that PYLE had violated or failed to comply with the policies, orders or directives of the Board, General Superintendent, and/or any designee, as alleged in DALLAS Exh. 35, the August 17, 2001 letter recommending termination.

1. The alleged reasons, if any, for DALLAS’ proposed termination of PYLE were not so serious that remediation was not possible.  DALLAS did not establish that remediation was not possible.

1. As indicated in the FINDINGS OF FACT and DISCUSSION, a number of the alleged reasons are not accurate, not supported by the evidence, or have such conflicting evidence about them as to prevent DALLAS from meeting its burden of proof.


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

JERRY PYLE's Contract should NOT be terminated by DALLAS INDEPENDENT SCHOOL DISTRICT.

SIGNED AND ISSUED this 14th day of January, 2002.

________________________________________

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER

cc:
Dr. Mike Moses, Super.

Dallas ISD

Administration Building

3700 Ross Avenue

Dallas, Texas 75294

HAND DELIVERED
Mr. Craig A. Capua

Robinson, West & Gooden, P.C.

400 S. Zang Blvd., 6th Floor

Dallas, Texas 75208
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Mr. James Paul Barklow, Jr.

Attorney at Law

6116 N. Central Xwy #500

Dallas, Texas 75206

COUNSEL FOR TEACHER
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Ms. Joan Howard Allen

Deputy Chief Counsel

Texas Education Agency

1701 N. Congress Avenue

Austin, Texas 78701
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