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DECISION OF THE HEARING EXAMINER
Background

Prince McDowell (“McDowell”) was employed during the 2000-2001 school year as an ROTC Instructor at Fred Florence Middle School.  He has been an ROTC instructor for Dallas Independent School District (“DISD” or “District”) for approximately eight years.


In April 2000, he executed an authorization for an automatic deposit by DISD of his monthly paycheck into his bank account.  The automatic deposit took effect in June 2000.  Each month thereafter, he would receive a receipt for the automatic deposit, known as a payroll advice.


In January 2001, he took that payroll advice for his deposit that month, along with a check payable to him, to a local grocery store to be cashed.  He received money from the grocery store for both items.  The sum paid McDowell for the payroll advice matched the amount of funds that he just been automatically deposited into his account by DISD.


A day or so later, the grocery store called McDowell and advised him that he had presented a non-negotiable instrument, and they wanted him to return the money.  He went to the grocery store within a day or so and returned the money.  No charges were ever filed by the grocery store, but an investigator for the store did report the incident to DISD later that month.


Mr. McDowell contended that the event was the result of a good-faith mistake. The money was repaid to the grocery store by McDowell before the payroll advice was ever submitted to DISD for reimbursement, so there was no loss of money by DISD.  Approximately six months after the event, DISD initiated an investigation, which eventually led to a proposed letter of termination dated October 17, 2001.  (Employer’s Exhibit 6). Based on the above alleged conduct, the letter stated that he violated the following District policies:


(1)
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. (DF-Local #1).

(2)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. (DF-Local #2).

(3)
Making, presenting, or using any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental record. (DF-Local #19).

(4)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District. (DF-Local #24).

(5)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District. (DF-Local #25).

(6)
Any other reason constituting  good cause under Texas laws. (DF-Local #32).


Mr. McDowell contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq of the Texas Education Code.  A hearing on the merits was held on January 8, 2002.  The District was represented by Mr. Craig Capua, while Mr. McDowell was represented by Mr. James P. Barklow, Jr. 


Ten witnesses presented testimony, which resulted in a record of 199 pages.


A.   For the District:


(1)  Ms.Carolyn Hayden-Garner
— 
Director of payroll department for the District.



(2)  Ms. Kimberley Toynes

—
Administrative investigator for the District.



(3)  Ms. Willie Mae Crowder 

— 
Associate superintendent for the District, responsible for the Human Resources Department.


B.   For Mr. McDowell:


(1)   Col. Joe Sasser 


—
Director of Army ROTC instruction for the District.



(2)   Rev.  S.T. Tutson 

—
Pastor of Riverside Missionary Baptist Church.



(3)   Mr. Sterling Anderson 

—
Sales representative for Wilmar Industries, Inc.



(4)   Ms. Shirley Robinson 

—
Person at grocery store who cashed the payroll advice. 



(5)   Ms.  Leslie Renea Thomas 
—
 Lead cashier at grocery store.



(6)   Mr. Robert Giles 


—
Fellow teacher at Fred Florence Middle School, who had also tried to cash a payroll advice at a previous point in time.



(7)  Mr. Prince McDowell 

—
Also called as an adverse witness by the District.

Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties, and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:


1.
Mr. Prince McDowell has been employed as an Army ROTC instructor since 1993.  (Tr. 20).  He holds the rank of first lieutenant.  His first teaching assignment was at O.W. Holmes Middle School.  He has been at Fred Florence Middle School for the past three years.  (Tr. 182-83). Throughout his career in the District, he has received excellent evaluations under the evaluation systems in place. His ratings were either clearly outstanding or meets expectations, including the one given to him approximately four months after the incident.  (Employee’s Exhibits 1-7: Tr. 149-50).


2.
At the time of the incident involved, McDowell was in the second year of a three-year contract with the District.  (Employer’s Exhibit 1).

3. 
While teaching ROTC, he has also been pursuing a master’s degree in Christian Leadership at Criswell College.  (Tr. 18, 33, 90). He is an ordained minister at Riverside Missionary Baptist Church, where serves as associate minister and youth director.  (Tr. 90).


4.
On or about April 28, 2000, he signed an Authorization Agreement for Automatic Deposit, whereby he authorized the District to do a direct deposit of his monthly paycheck into his checking account #0800009505002 at the Dallas Teachers Credit Union.  (Employer’s Ex. 3, pages 174-76; Tr. 29,64).  The automatic deposit process started with his paycheck on June 28, 2000.  (Employer’s Ex. 5; Tr. 29, 64, 140). 


5.
The automatic deposits have continued since June 2000 through the time of the hearing.  Although he is unsure of what other documents he may have submitted to the District in January 2001 that would have pertained to some type of modification of the deposit process or routing of his monies to additional accounts, such as an annuity (Tr. 29-30, 41, 185),  McDowell never made an application to the District to cease the automatic deposits.  (Tr. 73).


6.
Prior to the occasion in question, Mr. McDowell had a long and uneventful history of cashing various types of personal checks and  payroll checks from the District, as well as  paychecks from his church, at Minyard’s Food Store #20, in Dallas, Texas.  (Tr. 33, 110).  He and the cashier on duty on the occasion in question, Ms. Shirley Robinson, had known each other quite  well for a long time. This familiarity was the result of his not only cashing numerous checks with her at that store in the past, but from the fact that Ms. Robinson’s children had attended high school with McDowell and were friend.  Finally, she and McDowell’s mother were in that high school’s PTA together.  (Tr. 109).  Ms. Robinson had been an employee at various Minyard’s store for 22 years.  (Tr. 108).


7.
On or about January 19, 2001, McDowell presented two instruments to Ms. Robinson to cash at Minyard’s.  One was an unspecified check, and the other was a payroll advice in the amount of $1,897.08, the latter representing what DISD had just deposited into his Dallas Teachers Credit Union account.  (Employer’s Ex. 4; Tr. 110). She and McDowell were busy visiting on the occasion in question. Consequently, she did not pay attention to the fact that the advice was a non-negotiable instrument, and she mistakenly paid him $1,897.08. With her experience as a cashier, I find that she knew the difference between a negotiable and non-negotiable instrument, such as the advice.  However, she was simply inattentive on that occasion and made a mistake in cashing the advice without first closely examining it.  (Tr. 112).


8.
The next day, corporate management contacted Ms. Robinson and advised her that she had improperly cashed McDowell s non-negotiable payroll advice.  (Tr. 111).  She promptly contacted McDowell.  After expressing surprise over the event, he agreed to promptly come to the store to rectify the situation.  (Tr. 112). 


9.
The following day he arrived to remit the amount that had been improperly paid to him.  He met with both Ms. Robinson and the lead cashier, Ms. Leslie Renea Thomas.  He was apologetic to Ms. Thomas and offered that it was a mistake on his part.  He remitted the full amount to the store and paid a $25 fee for Minyard’s handling of the bad instrument.  Everyone at the store that day felt that the payment by McDowell was a satisfactory resolution of the situation. Ms. Thomas was of the belief that the event was a mistake by McDowell and nothing more.  (Tr. 112-13, 121-22).


10.
As a result of his prompt payment, Minyard’s sustained no economic loss.  (Tr. 121).  Moreover, the payroll advice was never forwarded to DISD for payment, so the District did not  sustain any loss, either.  (Tr. 143).


11.
No criminal charges were ever pressed against McDowell by the either the grocery store or the District.  (Tr. 101). 


12.
At the time McDowell remitted payment to the store, the advice had not even been returned to the store from their corporate offices.  (Tr. 114).  Several days after McDowell had repaid the sum is question, a risk manager from Minyard’s corporate offices, Mr. Rodney Lee, came to the store to interview the  employees involved.  This was the first time since the event that Ms. Robinson had seen the actual payroll advice.  Mr. Lee questioning of her insinuated that she was involved in some sort of conspiracy with McDowell to defraud the store by taking and cashing that instrument, which she found personally degrading. At the end of her questioning, Mr. Lee said that he was nevertheless going to notify DISD and “make sure that Prince loses his job.”  (Tr. 117).  Ms. Robinson apparently did not receive any type of reprimand or punishment by Minyard’s for her mistake.  (Tr. 115-16).


13.
Toward the end of January 2001, Mr. Lee reported  the incident to the District.  (Tr. 145).  Yet, no action was taken by the District until after the end of the spring semester.  On July 5, 2001, an investigator for the District met with McDowell and took a statement from him.  (Employer’s Ex. 178-180).  Mr. McDowell was very cooperative.  (Tr. 101).  The District never interviewed anyone from Minyard’s.  (Tr. 159).  No other action was taken by the District until October 17, 2001, when McDowell was given a letter from the District proposing his termination (Employer’s Ex. 6), at which time he was placed on administrative leave.


14.
Through the time of this hearing, the District was not aware of any adverse publicity concerning the event (Tr. 144).  Nor was DISD aware of anyone losing confidence in the District because of  this event.  (Tr. 175).  His direct superior, Colonel Joe Sasser, Director of Army Instruction for the District, still maintains high confidence in McDowell as both a teacher and friend.  (Tr. 50-55).  Finally, the District never filed any criminal charges against McDowell, arguably because the payroll advice was never presented to the District for payment by Minyard’s and no funds were ever paid out to Minyard’s by the District.

Discussion

The six alleged violations of DISD local policies are all based on the District’s belief  that McDowell intended to defraud Minyard’s — and ultimately the District — by his trying to pass the payroll advice off on the store as a negotiable instrument.  While the money is deposited directly into McDowell s bank account, each month where there is such a direct deposit to the account of a school employee such as McDowell, the payroll advice is physically given to the individual by the principal at his or her campus.  (Tr. 32, 67).  From the time that McDowell started the direct deposit process in June 2000, until the event at the grocery store on January 19, 2001, he had never attempted to pass a payroll advice off as a check.  (Tr. 40).  The District contends that, after receiving seven payroll advices before attempting to cash the eighth one, McDowell knew what the advices were by that time, and that such an action by him, under those circumstances, was clear evidence of a bad-faith intent on his part to try to cash the payroll advice in January 2001.  (Employer’s Ex. 5: Tr. 140-41, 161).


The burden of proof for the District is to sustain each of their claims by a preponderance of the evidence.
  Under the circumstances of this case, I find that the District failed to meet its burden in this matter.  Without more, the passage of seven months before McDowell presented the advice does not establish the requisite intent to commit a criminal act. Alternative explanations or circumstances in this case are just as plausible- if not more so- to indicate that McDowell merely made a careless mistake, as opposed to  intentionally trying to defraud anyone.


The payroll advice presented to the cashier on January 19, 2001 bears some resemblance to a check. It is understandable how someone merely glancing at it, as Ms. Robinson did on that occasion, might be confused and consider it to be a check.  (Employer’s Ex. 4).
  As a payee, his name was on the instrument in a location very close to where the name of a payee would normally be located for a check. The date of the advice and the amount paid to McDowell were in places on the instrument very close to where they would normally be located on a check.  The payroll advice was also about the same size as a payroll check and included a stub printout of McDowell s  current period earnings and deductions, also much like a regular check.


 The name of McDowell s bank where the money was to be deposited was listed on the face of the advice.  However, it was located in such a place where one could have confused it as the drawee bank from which the District would draw the funds to pay McDowell.


Missing from the advice were the most critical components of an instrument that are necessary to make it negotiable.  First, it did not include authorizing language by the District that directed that the sum involved  would be unconditionally “paid to the order of” McDowell . Secondly, it did not have a place where someone from the District authorized to do so could sign it and authorize the release of money to McDowell. Yet, I find that the overall structure and layout of the payroll advice is somewhat confusing and , as a result, minimized the absence of these telling characteristics of a negotiable instrument 


 This is well illustrated by glancing at Employee’s Exhibit 11A, which is a true and complete payroll advice dated October 24, 2001. This was the same type of advice that was submitted by McDowell in January 2001. Only someone familiar with either preparing payment checks or processing a number of them, might immediately spot the distinctions. Ms. Robinson probably  had the latter type of experience, but on the occasion in question, she was conversing with McDowell and simply did not look closely at the instrument, probably because it’s appearance, at a glance, did not differ dramatically than other DISD payroll checks he had presented to her in the past.


The advice in question also did not have computer routing numbers on the face of the advice that would have automatically processed the check through a banking  clearinghouse back to the District’s account at their bank after Minyard’s cashed it.  Again, it is doubtful anyone other than persons working in the financial support areas for businesses or banks would have appreciated that distinction. 


The only language that would have alerted someone that the advice was not a negotiable instrument was contained in the lower right hand portion of the advice.  The language, in the same font as McDowell’s name, said  “payroll advice–non-negotiable.”  


Is one to fairly infer that a person is automatically on notice as to the nature of the non-negotiable instrument when there is only modest “alerting” language in the lower right portion of the instrument, as well  the absence of “pay to the order” language on the instrument?  Under these particular circumstances, I think not. 


By December 2001, the District had redesigned the payroll advice.  (Employee’s Ex. 12A).  The colors of payroll advice remained the same, but several dramatic changes were made to highlight to one looking at the advice  that it was, indeed, a payroll advice. In very bold and dark letters, written across the bottom of the advice in two places were the words Non-Negotiable.  In the location where a drawer would normally place his or her signature to authorize payment on a check, the District placed a large rectangular box .  The background of this box was then shaded. Finally, language in large and distinctive capitalized letters was inserted in the box that stated: !This is not a check!

Two other major changes were also made to the advice.  Above the name of the person into whose account the money was deposited, in large and distinctive capital letters is found the warning Payroll Advice Only For.  Finally, in the upper right hand portion of the advice where the amount of the money deposited is reflected, another rectangular box was devised and the language Direct Deposit Amount was placed directly in front of the amount.


The changes were obviously necessary.  In addition to McDowell’s situation, there were complaints to the District about the confusing format of this type of payroll advice, especially in the first month after  it was implemented in the spring 2000 semester or in later situations where teachers might have switched to the system.  (Tr. 76, 87).  The District acknowledged there could have been a number of other instances that did not get as far as McDowell’s situation and come to DISD’s attention, such as where persons were confused and mistakenly attempted to cash the advice, but were refused at the point of cashing by an alert clerk.  (Tr. 176).


One such instance involved the Fred Florence Middle School’s athletic director,  Robert Giles.  (Tr. 124).  It occurred in June 2000, immediately after the automatic deposit system was implemented. When he received the payroll advice similar to Employee’s Exhibit 11A and Employer’s Exhibit 4, he thought it was his paycheck and  took it to the bank to cash.  Much to his embarrassment, the clerk at the bank pointed out that it was a non-negotiable instrument.  (Tr. 127-32).


The District correctly notes that Coach Giles’ occurrence involved the very first payroll advice that he received, while McDowell had seven occasions to receive a payroll advice and become familiar with it before he attempted to cash one in January 2001.  Why McDowell attempted to cash a payroll advice in the eighth month of using this system is still puzzling.  He says that he thought he may have submitted some paperwork to modify his payment options, which examination of his period deductions reflects a number of payment options that could have been involved  (Employee’s Ex. 11A), but the District never received any paperwork to terminate the automatic deposit, which would have triggered a switch back to him receiving a paycheck.


But the temporal argument does not carry the day.  For instance, it is equally as puzzling why the District, if this was a violation of such magnitude to justify termination of an employee, nevertheless waited six months after learning of it to start the investigation and then waited another three more months to propose his termination.  Mr. McDowell received a “meets expectations” evaluation between these two events, and, after his statement was taken in July 2001, he resumed teaching for the fall semester. 


Other circumstances point away from any intent on the part of McDowell to defraud anyone by trying to pass the advice as a check.  First, he took it to a lady he had known for many years, someone with whom he had cashed a number of his checks in the past.  She was also an experienced cashier.  If someone were trying to pass off an advice as a check, he would not choose her because of her possible knowledge of the differences between negotiable and non-negotiable instruments; a less experienced clerk at a location where the giver of the instrument would have been unknown  would have been the more logical target.  


Moreover, I doubt that McDowell would have ever jeopardized his long term friendship with Ms. Robinson and her children (who were his high school classmates), by entering into a criminal conspiracy with her to pass off the advice as a check.  First of all, the District presented no evidence of her complicity.  Moreover, it would have only been a “one-event scheme,” hardly making it worth the effort over a rather modest amount.  If the District had ever been presented with the advice by the grocery store and paid it, which is highly unlikely because of the various District financial controls involved, the District’s accounting office would have picked up a double payment before the next month’s direct deposit payment would have been made to his account.


Moreover, McDowell never made any effort to alter the payroll advice to make it appear  more like a negotiable instrument.  It makes little sense, if he was going to intentionally try to pass the advice off as check, why he would present it unaltered, since a cashier with any experience, if they looked closely at the instrument, would have refused payment.


The District never produced any evidence of a motive for McDowell to try to pass off the instrument as a check.  All the District relied on was the fact that seven months had passed since McDowell started doing the automatic deposits, and receiving such advices, before he presented the advice at the grocery store.


Finally, the post-event actions of McDowell also clearly point in the direction of a mistake on his part, rather than some sort of intentional act by him.  When he was notified of the problem, he immediately went to the store and remitted the funds, along with a $25 fee, to the store.  He was hardly difficult to locate nor was he in any manner evasive.


In summary, the action of McDowell was a mistake. While it was action of inadvertence, as well as major embarrassment, it was not a criminal act. Accordingly,  the District failed to show by a preponderance of the evidence that McDowell intended to obtain the funds from Minyard’s in a  fraudulent manner to warrant McDowell’s termination.

Conclusions of Law

After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law.


1.
Pursuant to §21.251 et.seq. of the Texas Education Code, the Independent Hearing  Examiner has jurisdiction over this matter.


2.
Since the District failed to establish by a preponderance of the evidence that Prince McDowell cashed the payroll device with the intent to defraud, it also failed to establish by a preponderance of the evidence the grounds to support any violations of DISD Policies DF-Local 1, 2, 19, 24, 25 and 32.


3.
Finally, for the reasons heretofore described in this Decision, the particular acts, conduct and behavior of Mr. Prince McDowell that are specifically referenced in Findings of Fact and in the Discussion section of this Decision, and which were made the grounds for his proposed termination, do not constitute violations of the following DISD Policies DF-Local 1, 2, 19, 24, 25 and 32.

Recommendation

After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby:


RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law;  and


IT IS FURTHER RECOMMENDED that Petitioner’s recommendation that Mr. McDowell be terminated be denied and that Mr. McDowell be reinstated with all appropriate back pay, other compensation and benefits.


SIGNED AND ISSUED this 5th day of February, 2002.







JESS C. RICKMAN  III







INDEPENDENT HEARING EXAMINER

�  The matters set forth in the Discussion section of the Decision are also considered Findings of Fact and Conclusions of Law, as appropriate.  Also, the citations to the evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�  It is virtually certain that no funds would have ever been paid out by the District because the payroll advice was not negotiable and contained no routing numbers to a District account. (Tr. 76-77).


�  If this were a criminal proceeding for his attempting to pass off the advice as a check, the burden for the State would be to prove their case beyond a reasonable doubt.


�  On the exhibit, which is a xerox copy of the original, the term “Void” is displayed numerous times across the face of the payroll advice.  However, it is undisputed that this security-watermark type of  language only appears on a copy of  the original document after it is xeroxed.  Accordingly, it is undisputed that the “Void” language would not have been present on the original of the payroll advice to alert Ms. Robinson as to its true nature when it was presented to her on the occasion in question.


�  The District’s investigator does not do automatic deposits and even she thought that the payroll advice looked like a check.  (Tr. 100).


�  The matters set forth in the Discussion section of the Decision are also considered to be Findings of Fact and Conclusions of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or it any Finding of Fact is deemed to be a Conclusions of Law, it is hereby adopted as such.





