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Statement of the Case
Respondent, ALTHEA C. COOPER ("Ms. Cooper"), appeals the decision of Petitioner, Alief Independent School District ("AISD"), to terminate her term contract of employment as a teacher and to suspend her without pay pending termination.

Ms. Cooper is represented by Anthony P. Griffin of Anthony P. Griffin, Inc.  AISD is represented by J. Erik Nichols and Roger D. Hepworth of Henslee, Fowler, Hepworth & Schwartz, PLLC.  Kyle Frazier is a certified hearing examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact):

1. Ms. Cooper was employed by AISD under an Administrator Term Contract signed by Ms. Cooper on February 27, 2002, and served as principal of Best Elementary School ("Best") from the day it opened in 1991 until January 9, 2003, when AISD reassigned her to special duties pending a decision on her termination.  (Hearing Transcript 381:24 - 382:2; 410:8-16; Ex. P-9).

2. On December 18, 2002, AISD Superintendent Louis Stoerner provided written notice to Ms. Cooper that the AISD Board of Trustees proposed to terminate her term contract for violation of Code of Ethics (District Policy HD), violation of Acceptable Use Policy (CQ Local), failure to follow district policies, breach of item 5 of her term contract, and good cause as determined by the AISD Board of Trustees.  The board also proposed to suspend Ms. Cooper without pay pending effective immediately for the same reasons. (Ex. R-6)

3. AISD Policy DFBA (Local) provides that "a term contract employee may be suspended with pay or placed on administrative leave by the Superintendent during an investigation of alleged misconduct by the employee or at any time the Superintendent determines that the District's best interest will be served by the suspension or administrative leave." (Ex. R-23)

4. On December 27, 2002, counsel for Ms. Cooper sent a letter to the Commissioner, with a copy to Mr. Stoerner, requesting a hearing.  Included with the request was a copy of the December 18th letter from Mr. Stoerner.  Though not clearly stated, this letter constituted an appeal by Ms. Cooper of both issues presented in December 18th letter - the proposed termination and the suspension without pay. (Ex. R-7)

5. By letter from Mr. Stoerner dated January 9, 2003, AISD reassigned Ms. Cooper to special duty reporting directly to Mr. Stoerner.  The letter also notified Ms. Cooper that pending termination of her contract, she was still suspended without pay. (Ex. R-9)

6. Ms. Cooper did not take any further action to appeal the decision to suspend her without pay.

7. On January 22, 2003, the AISD Board of Trustees met, and taking the position that Ms. Cooper had failed to appeal the decision to suspend her without pay, approved its recommendation to suspend Ms. Cooper without pay. (Exs. R-8-10)

8. Ms. Cooper’s contract contained a provision (section 5) that said she must follow all laws, policies, rules, regulations, and administrative directives.  Ms. Cooper agreed that all AISD policies applied to her, including disciplinary policies.  (Ex. P-4; Tr. 25:1-9; 222:4-13; 223:1-7; 382:3-9; 724:10-13, 21-24).

9. AISD Policy DH (Local) provides, in part, that an "educator shall not use institutional or professional privileges for personal or partisan advantage" (Ex. P-2; Tr. 723:11-13) and that an "educator shall not falsify records, or direct or coerce others to do so."  (Ex. P-2; Tr. 433:23; 723:18-19)

10. AISD Policy Exhibit CQ provides, in pertinent part, that "access to the District’s electronic mail system is made available to employees of the District for instructional and administrative purposes.  It is designed to provide employees with an efficient and effective way to communicate with each other regarding school business.  Since this resource is provided with public funds, it may not be used for personal gain....Inappropriate use of electronic mail may result in a loss of privileges or in disciplinary actions."  (Ex. P-1; Tr. 214; 215; 436:9-12; 723:25; 724:9)

11. Ms. Cooper was on a growth plan for the 2002-2003 school year.  (Tr.  380).  Among the reasons for this growth plan were Ms. Cooper’s failure to follow or adhere to AISD policies and problems with budgeting and finance issues.  (Tr. 75:11-16; 127:7-16; 412:14-15).  Ms. Cooper had been on a previous growth plan in 1998-1999.  (Tr. 83:9-11).  Ms. Cooper, one of 200 administrators in AISD, is the only AISD administrator currently on a growth plan.  Ms. Cooper is the only AISD administrator that has been on a growth plan in the last four years.  (Tr. 83:4-11; 410:8-16).

12. At least as early as August 2002, Ms. Cooper began working to become an associate of a company called Pre-Paid Legal ("PPL").

13. On October 25, 2002, Ms. Cooper obtained an agent’s license to sell insurance - and to sell PPL - in the State of Texas.  (Tr. 654:20-655:4)

14. Ms. Cooper began work as an independent associate for PPL at least as early as August 31, 2002.  (Tr. 380; Exs. P-7-18,24)

15. As an independent associate of PPL, Ms. Cooper received compensation for the sale of individual memberships in PPL and as result of signing up other persons under her to sell PPL.  Ms. Cooper was in the business of selling PPL to make money.

16. On October 30, 2002 and October 31, 2002, Ms. Cooper sent an e-mail to all staff and faculty at Best regarding a mandatory meeting to be held on October 31, 2002 (for paraprofessionals) and November 1, 2002 (for faculty).  (Tr. 150:2-13; 289:16-18; 683:18-684:5;  672:12-15).

17. The meetings on October 31st and November 1st took place during school hours (Tr.  150:2-13; 197: 18-21; 193:14-16).  At these meetings the PPL product was pitched as a useful product for those in attendance.

18. The meetings on October 31st and November 1st were part of the "launch" of Ms. Cooper’s business as a PPL independent associate.

19. Ms. Cooper presented the PPL program to the paraprofessionals at Best Elementary on October 31, 2002 and Ms. Cooper presided over the presentation of the PPL product to the faculty on November 1st.  The presenters at the meeting on November 1st were Ms. Cooper’s sister, Tanya Kidd, her son-in-law, and Mr. Marcellus, the husband of an assistant principal at Best Elementary.

20. Ms. Cooper encouraged other employees at Best Elementary to sell the PPL product.  (Ex P-27; 387:3-22).  Ms. Cooper told those in attendance at the October 31st and November 1st meetings that if they purchased the product or signed up to sell the product she and/or her family members would receive compensation. (Tr. 153:3; 389:19-25).

21. Ms. Cooper did in fact receive compensation from PPL as a result of her efforts toward selling PPL during the fall of 2002.  (Exs. P-23-25)  After the October 31st and November 1st PPL presentations, Ms. Cooper received commissions from employees at Best Elementary (Tr. 385:5-11; 387:17-22; 698:17-20; 702:2-13).

22. AISD failed to prove that Ms. Cooper received any compensation from sales of PPL directly as a result of the meetings on October 31st and November 1st.

23. AISD Policy DMA (Legal) states, in pertinent part, as follows:

"DEVELOPMENT ACTIVITIES

Staff development shall be predominantly campus-based, related to achieving campus performance objectives, and developed and approved by the campus-level committee [see BQB(LEGAL)]. Campus staff development may include activities that enable the campus staff to plan together to enhance existing skills, to share effective strate​gies, to reflect on curricular and instructional issues, to analyze student achievement results, to reflect on means of increasing student achievement, to study research, to practice new methods, to identify students' strengths and needs, to develop meaningful programs for students, to appropriately implement site-based decision making, and to conduct action research. Staff develop​ment activities may include study teams, individual research, peer coaching, workshops, seminars, confer​ences, and other reasonable methods that have the potential to improve student achievement. Education Code 21.451(b); 19 TAC 153.1011(b)
The District may use districtwide staff development that has been developed and approved through the District-level decision process. Education Code 21.451(c)
STUDENT ACHIEVEMENT 

The District and each committee shall plan for and promote student achievement for all students. Staff development shall focus on standards for student performance in the Texas essential knowledge and skills. 19 TAC 153.1011(f)"
24. As principal, Ms. Cooper did not have to get prior permission from AISD for a professional development program unless it involved federal funds.  (Tr 86, 18-24).

25. Ms. Cooper did not seek permission from AISD for the presentation by PPL.  The presentations of the PPL product at the meetings on October 31st and November 1st were not approved by AISD. (Tr. 85:15-23; 197:22-25)

26. Ms. Cooper was aware that all vendors who sell products must be approved by administration, pursuant to district policy, before being on campus.  (Tr. 381: 12-15)

27. Johnny Tates, an administrator with AISD, sent an e-mail to all AISD administrators in September, 2002, emphasizing the need to request permission to have vendors come on campus to sell a product.  (Tr. 345:15 - 346:6; 347:3-4; Ex. P-7).

28. Dwight Brannon, Director of Risk Management for AISD, sent a memo to the principals in AISD reminding them of the need to obtain permission from AISD prior to bringing vendors on campus to sell products. (Tr. 372:18 - 373:9).

29. Colleen Sanders, Assistant Superintendent for Elementary and Intermediate Schools for AISD, held a meeting in July, 2002 and/or at the beginning of the 2002-2003 school for all principals during which she reminded the principals, including Ms. Cooper, about the requirements to be followed prior to bringing persons on campus to sell products. (Tr. 84:14-85:8).

30. Ms. Cooper did use her AISD computer and the AISD server and e-mail system to conduct personal business for personal gain.

31. A limited amount of personal use does not in and of itself consti​tute a violation of AISD’s policy CQ regarding Electronic Communica​tion and Data Management.

32. Ms. Cooper sent or received more than 50 e-mails related to PPL and/or Team Nu-Vision (an affiliate group of PPL associates), using her AISD computer and the AISD server and e-mail system during the Fall of 2002.  (Tr. 309:2-5; 315:22-25; 326:7-327:11).  All of these e-mails were made utilizing the AISD server (Tr. 221:13-15; 325:10-20; 676:14-15; 677:11-13; 678:10-12) and Ms. Cooper’s AISD-owned computer (Tr. 221:24 - 222:3; 727:1-9).  Some of these e-mails were during school hours.  (Tr. 218:4-7; 219:4-6, 19; 221:9-10; 285:24-25)

33. Ms. Cooper used AISD telephones to make and receive phone calls related to PPL and/or Team Nu-Vision business.  (Tr. 382: 15-18)

34. Ms. Cooper admits that an AISD administrator should not sell or encourage the sale of any product to their subordinates.  (Tr. 382: 19-23)

35. Ms. Cooper did sell and encourage the sale of PPL to her subordi​nates.  (Tr. 492:8-10; Ex. P-27)

36. Ms. Cooper’s use of her AISD computer and the AISD server and email system for her PPL business and thus her own personal gain was extensive enough to constitute a violation of AISD Policy CQ regarding Electronic Communication and Data Management and AISD Policy DH (Local) and present "good cause" for AISD to terminate Ms. Cooper’s term contract.

37. The PPL presentations on October 31st and November 1st were not primarily instructional in nature for teachers about education law or issues and thus they were not primarily for "staff development" purposes.  The presentations were primarily for the sale of a legal insurance product provided by PPL.  The sample legal issues presented as reasons to purchase PPL included preparation of wills, resolution of traffic tickets, and the general availability of having a lawyer that you could call if a legal issue arose. (Exs P-35, P-27 and R-3; Tr. 386:8-387; 387:2).

38. AISD has paid to defend Ms. Cooper in lawsuits where she was named personally in the last two years.

39. AISD administrators were notified of potential violations of AISD policies at Best Elementary by three persons who attended the meetings on October 31st and November 1st, namely Thelma Moreno (Tr. 154:17-19; Ex. P-27), Deborah Murland (Tr. 190:14-191:20; 398:10-23; P-27), and Jerrilyn Parker (Tr. 292:19 - 292:3; P-27).

40. Based on statements given by Ms. Moreno, Ms. Murland and Ms. Parker (Ex. P-27) and review of AISD policies and on the advice of its legal counsel, AISD decided to investigate the allegations.  (Tr. 419:11 - 422:12)

41. AISD administrators held several meetings to establish the proce​dures to be involved in investigating the allegations.  (Tr. 201:25; 202:17-22) and decided to form five interview teams to talk to teachers and paraprofessionals at Best Elementary who had attended the two meetings held on October 31st and November 1st.

42. In forming the interview teams, ethnicity was taken into account and one African American was present on each team.  (Tr. 205:8-15; 206:13-15; 336:11-12).  Standardized questions were developed and subsequently delivered to the interviewers.  (Tr. 421:21 - 422:2).  A disclaimer was presented to each interviewee that would allow them not to participate.  (Tr. 271:16-19; 422:16 - 423:1)

43. The teachers and paraprofessionals who attended the meetings on October 31st and November 1st were asked the prepared questions (Tr. 202:2-5).  The teachers were interviewed during their “off” periods (Tr. 204:8-11).  Nearly one third of the potential interviewees declined to participate.  (Tr. 422-423; Ex. P-27).  A written record was kept of all the interviews (Tr. 208:8-12; Ex. P-27).

44. The investigation brought forth evidence of an issue involving Andre Lipkins, a long term substitute at Best Elementary.  (Tr. 228:21-23; 521:5-9).  An allegation was brought forth that Ms. Cooper in​structed her secretary, Thelma Moreno, to change the attendance report for Mr. Lipkins such that he would be paid for two days that he did not work.

45. Mr. Lipkins was married on October 19, 2002 and was absent from work on October 18th and 21st.  Mr. Lipkins did not request that he be paid for working those two days.  (Tr. 521:19-23; 522:1-5).

46. AISD’s payroll department received an attendance report prepared by Ms. Moreno indicating that Andre Lipkins was present on October 18th and 21st.  (Tr. 521:19-23; 522:1-5).

47. Andre Lipkins was originally counted as absent by Ms. Moreno on October 21st. (Tr. 158:12-14; Ex. P-29).  Mr. Lipkins was initially paid for the time, but after the investigation in mid-November he was subsequently docked for the time.  (Tr. 526:16-527:13; 532:23-533:2).

48. On January 24, 2003, the “from” signature on the fax machine at Best Elementary read “Althea Cooper”.  (Ex. P-30).  (Tr. 705:2-10)

49. Ms. Cooper had three opportunities to respond to the allegations brought against her as a result of the investigation but she declined to do so.  (Tr. 425:1- 426:12; 426:22 - 427:23; 432:18 - 433:5).

50. Ms. Cooper was offered an opportunity to remediate the situation by accepting a new role with the district but she declined the offer.  (Tr. 432:14 - 433:5)

51. "Good cause" does exist for the suspension without pay and subse​quent termination of the term contract of employment between Ms. Cooper and AISD based on Ms. Cooper’s violations of AISD Policies CQ (Local) and DH, which in turn constitute a breach of her contract.


Discussion
One of the key issues is the characterization of the PPL presentation as either "professional development," as Ms. Cooper contends, or more in the nature of a vendor selling an insurance product, as AISD contends.  The preponderance of the evidence suggests that it didn’t focus on standards for student performance and achievement and wasn’t for "instructional" purposes, that Ms. Cooper was actively involved in the PPL business, and that she and/or members of her family stood to gain from the sale of PPL to persons in attendance at a mandatory meeting, most if not all of which were subordinates of Ms. Cooper.  The preponderance of the evidence also indicates that, despite the two Growth Plans that indicate a recurring problem with budget and financial issues and failure to follow district policies, Ms. Cooper is all-in-all a very good principal, a visionary leader in the community, and an outstanding advocate for her students.  The evidence also indicates that Ms. Cooper is a person who "thinks outside of the box" and doesn’t always do things the conventional way.  In fact, these qualities may be part of the reason that she has been so successful and is so well-liked among her students, parents, faculty and staff.  If only Ms. Cooper had followed specific directives from AISD and asked permission from AISD administration to present the PPL program, then perhaps this matter would not have even come up.  In the opinion of this hearing examiner, Ms. Cooper’s personal side venture as a PPL associate and her attempts to pitch the PPL product to her faculty and staff overshadow her overall good record and the strong desire of members of her community that she stay on as principal and her actions have given AISD a valid reason and good cause to terminate her employment.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code (the "Code").

2. Ms. Cooper is a "teacher" as defined in Subchapter E, §21.201 of the Code.

3. Ms. Cooper was employed as a teacher by AISD pursuant to a term contract as defined by Subchapter E, §21.204 of the Code.

4. Ms. Cooper was recommended for termination and suspension without pay pursuant to the authority in Subchapter E, §21.211 of the Code.

5. "Good cause" for purposes of §21.211 of the Code has dual meanings.  For purposes of termination, it is defined as "the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  For the purposes of suspension without pay, "good cause" is a lesser standard but "good cause" for suspension without pay does exist when a teacher’s errors cause a school district embarrassment.

6. The appeal by the Respondent, Ms. Cooper, was conducted pursuant to Subchapter F, §21.256 of the Code, and standard of review in determining the findings of fact was based on the "preponderance of the evidence."

7. Ms. Cooper’s use of her AISD computer and the AISD server and email system for her personal PPL business and thus her own personal gain and her presentation of the PPL program at a mandatory meeting of faculty and staff was extensive enough to constitute a violation of AISD Policy CQ regarding Electronic Communication and Data Manage​ment and AISD Policy DH regarding Employee Standards of Conduct and to constitute of breach of her contract.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, I respectfully recommend that the Board of Trustees of AISD adopt the foregoing Findings of Fact and Conclusions of Law.

Ms. Cooper’s appeal of the recommended termination of her term contract is hereby DENIED and AISD’s proposed termination is upheld.

SIGNED AND ISSUED this 8th day of April, 2003.

________________________________

KYLE FRAZIER

CERTIFIED HEARING EXAMINER
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