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Statement of the Case

Pursuant to chapter 21 of the Texas Education Code, Ruby Abbott, the respondent (“Ms. Abbott” or “Respondent”), appeals the decision of the Houston Independent School District (“HISD” or “Admin.”), the petitioner, to suspend her without pay for 60 working days from her position as a teacher at Sam Houston High School.


After being notified of HISD’s Board’s decision by letter dated January 31, 2003, Ms. Abbott timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  Michael Shirk of Texas State Teachers Association represents Ms. Abbott, and Miles Bradshaw of Feldman & Rogers represents HISD.


Findings of Fact
Background

1.  Ms. Abbott has been teaching at HISD since 1977 and has been teaching under a continuing contract since 1980.  (HISD Ex. 1, Ex. 8, p. 6).


2.   During the fall semester of 2002-03 Ms. Abbott taught, among other courses, world history to a tenth grade class at second period at Sam Houston High School. (Tr. 34, 35).


3.   HISD alleges that Ms. Abbott used inappropriate language addressed to two students in the presence of her tenth grade world history class on October 25, 2002 and that she dealt inappropriately with a Level II violation of the Standard Code of Conduct. (Tr. 29, 35, 36; HISD Ex.5).


4.  On December 12, 2002, Roberto Gonzalez, Principal at Sam Houston High School, recommended that Ms. Abbott receive a sixty-day suspension from teaching without pay;  Erasmo Teran, North District Superintendent, approved the recommendation.  (HISD Ex. 5).


5.  By letter dated January 31 2003, HISD Superintendent Kaye Stripling notified Ms. Abbott that the HISD Board had authorized her to notify Ms. Abbott that the proposal for suspension without pay is pending before the Board..  (HISD Ex.. 6).


6.  Ms. Stripling’s letter identified two reasons for the proposal for suspension: “immorality” in violation of HISD Board Policy DH (Local), for addressing a student in class as a “f_ _ _ _ _ g b _ _ _ h” and another student as “special ed ass.”; and “good cause” for improper application of the Code of Student Conduct that pertains to “verbal abuse,” a Level II violation.  (HISD Ex. 6).

The Incident of October 25, 2002

7.  The students in Ms. Abbott’s second period world history class were being rewarded for good attendance on October 25, 2002 by having “free day,” in which they were allowed to watch a movie.  (Tr. 36-37, 244-45).


8.  Ms. Abbott became annoyed at the level of talking by the students during the movie and cautioned them more than once to stop talking, then she turned off the movie and directed them to begin working. (Tr. 39, 52).


Lucia P.

9.  After turning off the movie, Ms. Abbott exchanged comments with one student, Lucia P., who protested Ms. Abbott’s actions and her decision that the students could not talk and should instead be working.  (Tr. 38-40, 50 - 53, 93-95).


10.  Ms. Abbott claims that during this exchange Lucia P. called her a “lying w _ _ _ _ _.”  (Tr. 53; HISD Ex. 7).


11.  The preponderance of the evidence does not support Ms. Abbott’s claim that Lucia P. called her a “lying w _ _ _ _ _.”   She did not mention it to Ms. Lopez on the day of the incident. (Tr.76, 229).  No student testifying about the exchange between Lucia P. and Ms. Abbott mentions any such reference by Lucia P.  (Hector G., Tr. 126; Jose A., HISD Ex. 12, p. 9;  Jeanette F. HISD Ex. 14, p. 6; Ramon G., HISD Ex. 18, p. 7); Christina L., HISD Ex. 24, p. 9; Veronica V., HISD Ex. 36, pp. 8-9.)  One student, however, claims to have heard Lucia P. use other “cuss words” towards Ms. Abbott.  (Francis V., HISD Ex. 32, p.6).


12.  Six students who were in the classroom at the time of the incident testified live at the hearing, and each offered credible, consistent testimony under extremely difficult circumstances that Ms. Abbott had addressed Lucia using  “the f _ _ _ word” or “the b _ _ _ _word”, or a combination of the two during the incident.  (Tr. 116, 134, 143, 145, 150, 158, 174-75).


13.  Four other students whose depositions were admitted as evidence and who were also in the classroom at the time of the incident likewise offered credible testimony that Ms.  Abbott had used “the f _ _ _ word” or “the b _ _ _ _word”, or a combination of the two during the incident.  (HISD Ex. 10, p. 8; HISD Ex. 12, p. 7; HISD Ex. 30, pp. 6-7; HISD Ex. 32, p.6).


14.  After receiving complaints from three of Ms. Abbott’s students after the class in which the incident occurred, Norma Lopez, assistant principal at Sam Houston High School, queried Ms. Abbott, who confirmed that she had called Lucia P. “a b _ _ _ _, a f_ _ _ _ _ _ _ b _ _ _ _.”  (Tr. 221 - 24).


15.  Ms. Abbott’s apparent justification for her outburst to Lucia P. was that the student “just ruined my day.” (Tr. 224). 


16.  Ms. Lopez’ testimony regarding Ms. Abbott’s admissions above was entirely credible due to her demeanor at the hearing, her unimpeached candor, and her lack of any apparent motive to slander Ms. Abbott.


17.  In a conference for the record Ms. Abbott subsequently admitted to Roberto Gonzalez, the principal at  Sam Houston High School, that she had called Lucia P. a “b _ _ _ _,” though she denied that she had used “the f word.” (Tr. 249).


18.  Although in her deposition and in her testimony at the hearing Ms. Abbott adamantly denied having done so, on October 25, 2002 she addressed Lucia P. in some combination of “the f _ _ _ word” and “the b _ _ _ _ word,” as shown by a preponderance of the evidence.


Special Ed Student

19.  HISD alleges that in the same class as the incident described above, Ms. Abbott also made inappropriate remarks either to or in the presence of a special education student, Cindy M., referring to her as “special ed ass” or otherwise making inappropriate reference to the fact that she is a special education student.  (Tr. 29, HISD Ex. 6).


20.  Lucia P. claims that, after the incident involving herself, she heard Ms. Abbott refer to Cindy M. as “stupid and retarded.”  (Tr. 99).


21.  Ms. Abbott denies having made the statements attributed to her (Tr. 71-72), and Ms. Abbott has never shown any prejudice, dislike or disfavor toward such students but instead has “always shown the deepest commitment to the full education of’ those students.” (Tr. 209-210).


22.  Two students present in the class during the incident, including one who sat very near Cindy M., did not hear the remarks that HISD alleges Ms. Abbott made to or concerning Cindy M.  (Tr. 160, 178).


23.  The parties presented conflicting evidence on this issue at the hearing, and HISD failed to prove its allegations by a preponderance of the evidence.

Ms. Abbott’s Handling of a Level I or Level II Violation of the Code of Conduct

24.  The HISD Superintendent’s January 31, 2003 cites as a ground for Ms. Abbott’s proposed suspension without pay her failure to properly administer the Code of Student Conduct.  Verbal abuse by a student, a Level II offense under the Code, requires a teacher who observes such conduct to “fill out a discipline/referral form for the principal or other appropriate administrator.”  (HISD Ex. 6).


25.  As discussed above, Ms. Abbott asserts that on October 25, 2002 in her verbal exchange with Lucia P., the student called her a “lying w _ _ _ _” or “ho.”  (Tr. 53).


26.  Ms. Abbott was not clear whether Lucia P.’s alleged verbal abuse would be a Level I or  Level II offense.  (Tr. 65, ll. 18-20, Tr.66, ll. 22-23).


27.  Lucia P.’s alleged remarks would constitute a Level II offense, which would require a parent conference, extended detention, or one-day suspension of the student.  (Tr. 238).


28.  Ms. Abbott dealt with what she perceived to be Lucia P.’s violation of the Code of Student Conduct by attempting to take her to Ms. Lopez’s office, then returning her to the classroom, but she did not write a report about the matter.  (Tr. 63-64, 67).


29.  Given the finding of fact no. 11 above that Lucia P. did not address Ms. Abbott with vulgar language as Ms. Abbott claims, this allegation regarding Ms. Abbott’s mishandling of a Level II violation of the Code of Student Conduct is either so speculative as to be irrelevant or altogether moot.


30.  Even if this issue were not moot, HISD did not prove by a preponderance of evidence that Ms. Abbott’s handling of a possible Level II violation of the Code of Student Conduct constitutes good cause for suspending her without pay.

Good Cause

31.  A finding of “good cause” requires a preponderance of evidence that Ms. Abbott failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts.  (Tex. Educ. Code § 21.156(a); HISD Ex.1, Ex. 6).


32.  “Standards of conduct” are derived from case law, Commissioner of Education’s decisions, policies of a school board, the Code of Ethics and Standard Practices for Texas Educators, and any other additional requirements that an administration may place on its teachers.  (Tr. 183).


33.  HISD Board Policy DH (Local) defines “immorality as “conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or that the Board determines is contrary to the moral standards which are accepted within the District.”  (HISD Ex. 44).


34.  HISD has several core values, one of which is common decency, defined as follows:  “all members of the organization, both students and employees, deserve and must receive respectful and courteous treatment.”  (HISD Ex. 6).


35.  In lieu of discharge, a school district may suspend a teacher without pay for good cause for a period not to extend beyond the end of the current school term.  (Tex. Educ. Code § 21.156(b)).


36.  In any community, whether large like Houston or smaller like Conroe, a teacher’s addressing a student using “the b word” or “the f word” would be unacceptable and demeaning. (Tr. 189, 192-93).


37.  In deciding whether or not an instructor’s comments to students constitutes “cause” upon which to base adverse personnel action,  “the effect of the statements on the students involved must be considered.”  (La Wanda Whalen v. Rocksprings Independent School District, Comm’r of Educ 065-R1B-284 (July, 1985)).


38.  Ms. Abbott’s use of foul language addressed to Lucia P. shocked and offended the student (Tr. 95-96) sufficiently that in consultation with her parents she transferred out of Ms. Abbott’s class.  (Tr. 104-05).


39.  Ms. Abbott’s use of foul language addressed to Lucia P. bore the potential to be harmful by being downgrading, insulting, and degrading.  ( Tr. 219).


40.  When Lucia P., Veronica V., and Ashley A. approached Ms. Lopez immediately after the class in which the incident occurred, Lucia was “teary-eyed,” “very upset,” “didn’t know what to do,” and “didn’t know how to handle it”; Veronica and Ashley were “scared.”  ( Tr. 222).


41.  The effect of Ms. Abbott’s verbal assault on Lucia P. was sufficiently severe and outrageous that, standing alone, it provided good cause for HISD’s proposed suspension of Ms. Abbott.


42.  Ms. Abbott’s use of foul language addressed to Lucia P. “harmed” Veronica V., another student in the class, because it “shocked” her and caused her to continue thinking about it.  (Tr. 180).  It shocked her because she could not understand how a teacher could talk like that, because a teacher should know that she “can’t let loose like that.”  (HISD Ex. 36, p. 12).


43.  The “entire family” of student Victor V. approached Ms. Lopez to seek his removal from Ms. Abbott’s class following the October 25, 2002 incident, but making the move would have caused too many changes in his schedule.  ( Tr. 227).


44.  Two days after the October 25, 2002 incident, several students, including Veronica V. and Jorge M., approached Ms. Lopez and said that they did not want to go to Ms. Abbott’s class because they did not “want to be around her.”  ( Tr. 232).


45.  Whether a student sustains harm as the result of a teacher’s behavior is an ultimate finding of fact. (Pedro Guerra v. San Diego Independent School District, Docket No. 147-R2-796 (Comm’r Educ. 1996)).


46.  Ms. Abbott’s conduct in the incident on October 25, 2002 caused harm to several of the students in the class.  It constituted immorality, fell below the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts, and gave HISD good cause to suspend her from teaching without pay for 60 working days.


Discussion
Ms. Abbott’s Anomalous Conduct

The cumulative evidence presented at the hearing and introduced in evidence by deposition testimony establishes beyond any doubt that Ms. Abbott’s outburst toward Lucia P. on October 25, 2002 was completely anomalous.  The testimony of her students, her principal, and her peer character witnesses describes a dedicated, loving, caring teacher who for twenty-seven years had no blemish on her record.  That record makes it tempting to find a palatable way to overlook this single outburst, to pretend that it did not occur, to ignore the palpable harm done to innocent students.


Were it possible to doubt that the incident occurred, to parse the evidence and conclude that the alleged foul language might be a calculated invention, avoiding a finding of good cause would be easier and more tempting.  The evidence leaves no room for doubt, however.  Ms. Abbott inexplicably allowed “back talk” from a student to “ruin her day,” to cause her to use “the b word” and “the f word” several times in the presence of and to the detriment of a roomful of students.

The Harm Done to Students

Ms. Abbott’s counsel posits that the incident caused no harm to any student, that the 16 and 17 year old students routinely hear “the f word” and “the b word” in their milieu, that the students never felt any risk of physical harm, and that their education has not suffered; moreover, every witness questioned on the subject affirmed that he or she had never heard Ms. Abbott use such language before or after the incident on October 25, 2002.


These facts, however, do not inexorably support the conclusion that Ms. Abbott would have the Examiner find – that her conduct on that unfortunate day caused no harm.  Findings of fact no. 38 - 44 above establish that Ms. Abbott’s conduct harmed students sufficiently that one transferred from her class, another wished to do so, and several were reluctant to go back into her room for the next class.  The testimony of Veronica V., in response to being asked why Ms. Abbott’s language shocked her, is instructive:

Because, I mean, why would a teacher say that? I mean, a teacher is a teacher, you know.  You should know that students – before you get a job, you should know that you’re going to work with children; and you can’t just let loose like that or something.  I don’t know. . . .  I’m not saying a teacher is supposed to like a student, you know, because some teachers don’t.  There’s certain kids that don’t.  But she still has to teach them the same, you know. 
HISD Ex. 36, p. 12 (emphasis added).  The unsurprising evidence that teenage students have heard these words before does not sanction their use by a teacher, in a classroom, nor, obviously, does it mean that hearing them uttered by a teacher does not shock.

Allegations of Attempts to Influence Student Testimony

Over the strong objections of Ms. Abbott’s counsel, HISD introduced evidence at the hearing that, it contends, suggests Ms. Abbott tried to influence the deposition testimony of some of the students.  HISD’s proposed finding of fact no. 12 avers that Ms. Abbott attempted “to influence the testimony of the students by reporting grades of 100 when at least three of the students who received final grades of 100 had received several failing grades during the same six weeks period.”  Although the substantial testimony offered on this subject seems to support HISD’s contention (Tr. 80-90, 152, 233-34, 243-44, 257-58), the evidence is nevertheless speculative and fragmented.  Moreover, as Ms. Abbott’s counsel observed, the testimony on this subject seems irrelevant to the disposition of the issues presented in HISD’s notice letter to Ms. Abbott and therefore to the Examiner for disposition.  See Tr. 78.  Accordingly, the Examiner makes no finding regarding HISD’s proposed findings of fact no. 24 and 25 and makes no conclusion as suggested in HISD’s proposed conclusion of law no. 4.


Conclusions of Law

1.  The Texas Commissioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.251(a).


2.  Good cause for discharging an employee is a much higher standard than good cause for suspending a teacher without pay.  The longer the suspension without pay, the higher the standard required.  (Michael Boyer v. Austin Independent School District, Docket No. 062-R3-1296 (Comm’r Educ. January, 1997).


3.  In deciding whether an instructor’s comments to students constitute “cause” on which to base adverse personnel action, the effect of the statements on the students involved must be considered. ( La Wanda Whalen v. Rocksprings Independent School District, Comm’r of Educ. 065-R1B-284 (July, 1985)).


4.  Whether a student sustains harm as the result of a teacher’s behavior is an ultimate finding of fact. (Pedro Guerra v. San Diego Independent School District, Docket No. 147-R2-796 (Comm’r Educ. 1996)).


5.  Ms. Abbott’s use of offensive language on October 25, 2002, violates HISD policies FO(Local) and DH(Local). 


6.  Ms. Abbott’s use of offensive language on October 25, 2002, constitutes “immorality” in violation of Section 5(a) of her continuing contract.


7.  Ms. Abbott’s use of offensive language on October 25, 2002, violates HISD’s core value of common decency.


8.  Ms. Abbott’s use of offensive language on October 25, 2002, violates Standard 1.7 and Standard 3.2 of the Code of Ethics and Standard Practices of Texas Educators.


9.  Ms. Abbott’s use of offensive language on October 25, 2002 constitutes good cause for suspension without pay for 60 working days under Section 6 of her continuing teachers contract and under Texas Education Code Section 21.156. 


10.  Any conclusion of law deemed to be a finding of fact is so adopted.


Proposal for Granting Relief

On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to suspend Ruby Abbott without pay for 60 working days.


Signed April 24, 2003.








____________________________________








Franklin Holcomb








Certified Hearing Examiner

	�  Ms. Abbott’s proposed finding no. 12 offers a tempting rationale for allowing her sterling teaching record to obviate the imposition of a sanction for her conduct:





In evaluating the imposition of proposed discipline upon a teacher her “historical record of performance and evaluations . . . should be considered when that record is contrary to her alleged actions on a given occasion.”





Rebecca Vestal v. Dallas Independent School District, Docket No. 272-R2-495 (Comm’r Educ. May, 1998).  In that case, however, the District proposed to terminate Ms. Vestal, whose career record was even more impressive than Ms. Abbott’s, for physical abuse of a child.  The Commissioner granted Ms. Vestal’s appeal and reversed the finding of good cause primarily on  concluding that the only evidence of abuse presented was that she had placed her hands on the student’s shoulders to gain control of her during a discipline session.


	In this case, the evidence of the outrageousness of Ms. Abbott’s outburst and its effect on several students is readily distinguishable from the facts in the cited case.


	�  See Ms. Abbott’s proposed findings no. 23 - 34 and their citations to the record.






