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Statement of the Case
Respondent, Brady Davis, appeals the decision of the Petitioner, the North Forest Independent School District, hereinafter referred to as ‘NFISD’, to terminate his continuing contract of employment as a teacher.  On or about October 9, 2002, NFISD voted to terminate the continuing contract and employment of Mr. Davis.  The Respondent timely filed a written request for an appeal hearing before a Texas Education Agency certified independent hearing examiner.  Robert J. Thomas was appointed by the TEA to hear the Respondent’s appeal.  Ms. Vanessa Sampson and Ms. Zinetta Burney, affiliated with the law firm of Burney & Foreman, represented NFISD. The Respondent was represented by Ms. Elizabeth Colvin, affiliated with the law firm of Wiseman, Durst, Owen & Colvin.

NFISD contends that it has good cause to terminate the employment of the Respondent, and based their decision on the following, Mr. Davis:

1.  
 Allegedly gave false testimony to the superintendent in an investigation of missing school                    material; and

2.  
  Allegedly abused his official capacity by an unauthorized removal of school property, NFISD   Exh.’3’


Background Information
Mr. Brady Davis worked as a teacher for NFISD for approximately sixteen years (Tr P175, L 4-18).

Mr. Davis has maintained a Texas Teachers Certificate for approximately twenty-two (22) years. (Brady Exh.’9’).

Mr. Davis’ Professional Development and  Appraisal System  review and ratings verified that he was graded as “Clearly Outstanding’, “Proficient”, or that he ‘Exceeded Expectations’ during every school year in the twelve (12) years preceding the current school year. (Brady Exh.’10’).

On or about October 3,2001, Mr. Davis was temporarily assigned to the Maintenance Department of NFISD as a supervisor. (Brady Exh. ’11’).

Mr. Davis was assigned to the Maintenance Dept because his classroom at Forest Brook High School had been severely damaged by the rising floodwaters of Tropical Storm Allison, which struck the district on or about June 8,2001. Mr. Davis’ classroom was not usable and Mr. Davis had been temporarily assigned to the campus of Smiley High School at the start of the 2001-02 school year. 

Tropical Storm Allison caused more that Twenty-five million dollars of damage to the campuses and facilities of the NFISD. The Federal Emergency Management Agency (FEMA) allocated $25 million to the district for storm repairs, (Tr. P40,L9-15) 

In March 2002, the superintendent promoted Mr. Davis as the Interim Director of Maintenance. (Tr. P186, L8-17) 

In May 2002, Mr. Davis submitted his name, was interviewed, and informed by the superintendent that he was going to be promoted to the Director of Maintenance for NFISD. (Tr. P187, L16—P191L19) 

Mr. Davis, still employed as a teacher with a continuing contract, was assigned to the Maintenance Department until the incident, which is the basis of this proposed termination, occurred.

On October 7, 2002, the NFISD Board of Education authorized the Superintendent of Schools to give Mr. Davis notice that a proposed action to terminate his contract was pending before the Board of Education.  (NFISD Exhibit “2”).

On or about October 9, 2002, Ms. Fran Gentry, President of the Board of Trustees, tendered notice of the recommended termination to Mr. Davis.  (NFISD Exhibit “3”).

On or about October 24, 2002, the Texas Education Agency received a request for the appointment of t hearing examiner regarding the proposed termination of Mr. Davis.  On October 24, 2002, the Texas Education Agency appointed Robert J. Thomas as the certified independent hearing examiner to preside over this matter.  A pre-hearing telephone conference was conducted on November 7, 2002; and a pre-hearing docket control order was issued on November 7, 2002.  On or about November 7, 2002, both parties mutually agreed to waive the 45-day filing deadline for the hearing examiner’s opinion.

A closed hearing regarding this appeal was conducted on two days.  The hearing was conducted on Monday and Tuesday, January 13 and 14, 2003.  The hearing was conducted in compliance with §21.256 of the Public Education Code.  After both parties rested and the transcript was delivered, the Hearing Examiner declared that the hearing was completed and the enclosed Findings of Fact and Conclusions of Law are “ based solely on the admissible evidence introduced during the hearing”.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity, as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular Finding of Fact):

1. Brady Davis was employed under a continuing teacher’s contract, which had previously been executed by NFISD on March 28, 1990.  (Pet. Exhibit “1”). 

2. NFISD did not prove that Mr. Davis’s conduct failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas. 

3. NFISD did not produce a witness who testified that the alleged conduct of Mr. Davis failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas. 

4. NFISD did not elicit any testimony that the alleged conduct of Mr. Davis failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas. 

5. During the 2001-02 school year, NFISD was forced to shut down numerous schools because of the storm damage; move entire student bodies to other campuses; and lease approximately 46 temporary buildings to conduct classes. These temporary buildings and the required decks, sidewalks, and steps, were leased or purchased with FEMA approved funds. (TR. P283-306)

6. NFISD was paying approximately $40-50,000 per month to lease these temporary buildings, and the one-year lease expired at the end of August 2002. FEMA would not approve any additional funds for these buildings, as the district had more than one year to repair the storm damage. (TR. P.291-303)

7. In July 2002, the superintendent instructed Mr. Davis to solicit bids to remove the wood deck, sidewalks, and steps from the temporary buildings and have the work completed and the buildings removed before school began. . (TR. P.200-208)

8. This was the first demolition project conducted by Mr. Davis while temporarily assigned as the Interim Director of Maintenance at NFISD. . (TR. P.219 L9-12)

9. The superintendent, C. Edwin Walker, Ed.D, candidly testified that he never discussed with Mr. Davis how to dispose of the used decking material. . (TR. P.30, L2-6)

10. The superintendent testified that he never discussed with the contractor, Alex Roofing, about the disposal of the used decking material. . (TR. P.43L6—P44L14)

11. The superintendent testified that he delegated to Mr. Davis the responsibility for the paperwork and accountability of the NFISD maintenance department. . (TR. P.46L8-11)

12. The superintendent appointed Mr. Davis and Mr. Tommy Weeks, the FEMA liaison, as NFISD’s representative with the numerous contractors repairing the $25 million of damages to the campuses. (TR. P.305L23—P306L5)

13. Mr. Weeks, who has more that twenty-five years of construction experience, advised Mr. Davis that it was not cost effective to salvage the used decking material. . (TR. P.298L7—P303L6)

14. Mr. Weeks, the FEMA liaison, testified that it was not possible to dismantle the decks without damaging the lumber. Mr. Weeks personally inspected the material and testified that the lumber had as many as 72 nails in each 12-foot long 2x4 because of the required reinforcement needed to support the students during the changing of classes. (TR. P.295L3—P298L16)

15. Mr. Armando Gracia, the owner of Alex Roofing Company, testified that his employees removed 15-20 trailer loads of used wood to a landfill before this incident. (TR. P133L1-P135L16)

16. Mr. Gracia testified that many of the used boards had approximately 10-20 nails in each board and had no salvage value. (TR. P.130L20—P131L5)

17. Mr Gracia testified that Mr. Davis asked if his neighbor could have some of the used material. Mr. Gracia testified that his employees loaded some used lumber on a trailer and that Mr. Davis removed the used material on Saturday, August 3,2002, at approximately 6:00pm. Mr. Gracia confirmed that the material was going to the landfill, if it had not been given to the neighbor of Mr. Davis. . (TR. P.117L18—P143L24)

18. Mr. Davis had the authority, as the interim maintenance director, to direct and manage the repair and maintenance of NFISD’s property; and, to ensure that the programs were cost-effective and that funds were managed prudently. (H.E. Exb “1”)

19. Mr. Davis did not abuse his official capacity by an unauthorized removal of school property. Mr. Davis was delegated, by the superintendent, the implied authority to complete this demolition project, and also had the expressed authority pursuant to the job description of the Director of Maintenance and Operations.  (H.E. Exb “1”)

20. On Monday, August 5,2002, Mr. Davis was summoned to the office of the superintendent. Present at this meeting was Dr Walker, Edgar Dansby III, director of Human resources, and NFISD Chief Chris Bryant.   Mr. Davis was advised by the supt. that a complaint had been filed which alleged “Mr. Davis removed construction materials from the district to his home.” (TR. P.214L12—P216L20) (NFISD Exh. 7 & 8) 

21. Mr. Davis insisted that the Campus Chief accompany him to his residence and inspect his property for the material. This request was honored and no property was found at the residence of Mr. Davis. (See Id.)

22. However, Mr. Davis was less than candid and did not inform any of the three (3) district officials that he had removed a trailer of the used lumber and delivered the materials to the business of his friend and neighbor, Mr. John Pickens. (See Id.) (TR, P164L13—P171L20)

23. Mr. Davis did not give false testimony to the superintendent in an investigation of missing school materials. The contemporaneous notes of Chief Bryant corroborate that Mr. Davis was questioned regarding the restrictive issue of whether he removed materials and took the materials to his residence. Mr. Davis gave a correct response to this limited line of questioning. (NFISD Exh. 7 & 8) 

24. Mr. Davis failed to cooperate in good faith with this internal inquiry by the district officials. At best, the omissions by Mr. Davis regarding his conduct were deceptive in an internal inquiry. (TR. P227L5-P229L17)

25. However, NFISD submitted a criminal complaint with the Houston Police Department (Incident # 138697902L), and a criminal complaint with the Harris County District Attorney’s office. (NFISD Exh.9) The record is void whether Mr. Davis was read his Miranda warnings before being questioned in the August 5, 2002, meeting and subsequent interviews.

26. NFISD did not introduce any rule or policy of the district, which Mr. Davis allegedly violated during his office conference with the superintendent. (NFISD Exh. 3 & 4) 

Good Cause

27.
“Good cause” did not exist for the termination of the continuing contract of employment       between Mr. Davis and NFISD.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Hearing Examiner, I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Sub-chapter F, §21.251 (a)(1) of the Texas Education Code.  

2. The Respondent, Mr. Davis, is a “teacher” as defined in Sub-chapter C, §21.101 of the Texas Education Code.

3. The Respondent, Mr. Davis, was employed as a teacher by NFISD pursuant to a continuing contract as defined in Sub-chapter D, §21.152 of the Texas Education Code.

4. The Respondent, Mr. Davis, was recommended for discharge pursuant to the authority in Sub-chapter D, §21.156 of the Texas Education Code.

5. “Good cause” is defined as, “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state” §21.156(a).

6. The appeal by the Respondent, Mr. Davis, was conducted pursuant to the Texas Education Code, Sub-chapter F, §21.256, and the findings of fact were published pursuant to a preponderance of the evidence.

Recommendation

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Hearing Examiner, I respectfully recommend that the Board of Trustees of NFISD adopt the foregoing Findings of Fact and Conclusions of Law and rescind and reverse the recommended termination of the continuing contract of Mr. Davis with the NFISD.

Mr. Davis’s appeal of the recommended termination of his continuing contract is and should be GRANTED.  
SIGNED AND ISSUED this _________ day of February 2003.

Respectfully submitted,

__________________________________________

Robert J. Thomas
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Certified Independent Hearing Examiner
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