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                               Statement of the Case

              Petitioner Dallas Independent School District, proposes to discharge the Respondent, Eleanor Anderson, for violating DISD policies by engaging in a physical altercation with another teacher, during duty hours, in a classroom, and in front of students.

              Respondent contest the proposed action of the Petitioner.

              Frederick P. Ahrens is the Independent Hearing Examiner appointed by the State Commissioner of Education. Petitioner is represented by Craig Capua, Attorney at Law, Dallas Texas. Respondent is represented by James Barklow, Jr., Attorney at Law, Dallas, Texas.

         The hearing took place at the Dallas Independent School District Hearing Room in Dallas, Texas on December 9, 1996.

                                  FINDINGS OF FACT

                   After due consideration of the evidence and matters officially noticed in my capacity as Hearing Examiner, I make the following Findings of Fact:

                                         1.

             1.   The Respondent, Eleanor Anderson, a Counselor at the George Washington Learning Center, did enter into an altercation with a teacher on April 21, 1995, during duty hours, in a classroom and in the presence of students.

              2.   The only eyewitness to the incident presented at the hearing was Ms. Cheryl Taylor. The altercation took place in her classroom. She testified she saw no physical altercation other than the touching of arms when Respondent attempted to push away the hand of Ms. Maxwell, the teacher involved in this incident with Respondent.

              3.   The Respondent testified that Ms. Maxwell struck her arm and subsequently hit her in the face.

              4.   The incident took place on the afternoon of April 21, 1995 at approximately 3:40 P.M.

              5.   Respondent’s Principal at the time of the incident was Ms. Constance Whalon. She sent a letter to the Respondent on May 22, 1995 informing her of the decision to recommend termination of Respondent’s Employment by the DISD.
              6.   Respondent and Ms. Maxwell had worked under the supervision of Ms. Whalon for approximately two years.

              7.   One month after the incident Ms Whalon gave Respondent a Satisfactory rating on a DISD Counselor Evaluation Dated May 22, 1995.

              8.   Respondent has been employed by DISD for approximately six years and for eight years prior with Wilmer Hutchins ISD.

              9.   Ms. Whalen had conferred with the Respondent and a teacher on one other occasion regarding Respondent’s and the teacher’s behavior during a heated discussion at a training session.

                                     DISCUSSION

              On the afternoon of April 21, 1995 Respondent went to Ms. Taylor’s classroom to inform her that a student trip planned for the following Monday was to be rescheduled. While Respondent was in the classroom a student was sent from Ms. Maxwell’s class to inquire about the status of the trip.

2.

              Respondent informed the student that the trip was canceled. The student returned to Ms. Maxwell’s class and then returned to Ms. Taylor’s Class to inquire why the trip was canceled. Respondent told the student that it was none of Ms. Maxwell’s Business as to why the trip was canceled. The student returned to Ms. Maxwell’s class and again returned to Ms. Taylor’s class
and relayed to Respondent that she should act professionally. Within seconds Ms. Maxwell appeared in Ms. Taylor’s classroom and proceeded in a loud voice to inform Respondent that her conduct is unprofessional. At some point Ms. Maxwell put her hand up in a stop gesture and walks away only to return again and make the same gesture. Then Respondent makes the same stop gesture and then there is conflicting testimony as to if Ms. Maxwell or Respondent brushes the other’s arm away.

         Respondent in her testimony and in her signed statement of May 5, 1995 (DISD Exhibit 3) states that Ms. Maxwell then hit her in the face knocking off her glasses.

              Ms. Taylor then separates the two and escorts Ms. Maxwell out of the classroom.

              Both Ms. Taylor and Ms. Whalon described Respondent as being rather calm and Ms. Maxwell as being agitated during and immediately after the incident.

              No students were called as witnesses at the Hearing, nor were any eyewitnesses presented other than Ms. Taylor.

                             CONCLUSIONS OF LAW

              After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following conclusions of law.

              1.   This matter is properly before the Hearing Examiner. The Parties have entered into an agreement to proceed under the new Education Code and to waive the 45 day time requirements contained therein.

         
  2.   The Petitioner has not established good cause for the termination of the Respondent.

                                        3.
RECOMMENDATION

              After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that the proposed termination of the Respondent be denied and that the Respondent be suspended for a period of ten days and receive counseling and training regarding conflict resolution.

              SIGNED AND ISSUED this 6th day of January, 1997.

                                       signed          

                                        FREDERICK P. AHIRENS

                                       INDEPENDENT HEARING EXAMINER

4.
