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BASIS OF HEARING:
Appeal of Recommendation of Suspension without Pay of the Teacher’s Employment

RECOMMENDATION:
DALLAS INDEPENDENT SCHOOL DISTRICT should suspend JOSE GURROLA without pay to the end of this school year

FINDINGS OF FACT
A. 
References are to the transcript which consists of one (1) volume of the Hearing held on February 21, 2002.

B. 
DALLAS INDEPENDENT SCHOOL DISTRICT (DALLAS ISD) had the burden of proof to establish that “good cause” existed to recommend the suspension without pay of the Teacher Contract of JOSE GURROLA (GURROLA).

C. 
After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact, by a preponderance of the evidence (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact):

1. 
GURROLA was employed as a classroom teacher by DALLAS ISD pursuant to a 3-year Term Contract through the end of the 2002 school year.  DALLAS ISD Exh. 1.

2. 
On or about July 25, 2001, GURROLA received a letter which placed him on administrative leave with pay, DALLAS ISD Exh. 4, and on November 30, 2001, it was recommended that he be suspended without pay, for good cause.  The recommendation was made under the DALLAS ISD Board policy provisions set out in the letter, DALLAS ISD Exhs. 5 & 6, which are incorporated herein by reference.

3. 
On December 10, 2001, GURROLA requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  Exh. H-1
4. 
Robert C. Prather, Sr., was notified on December 13, 2001, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute.  Exh. H-1
5. 
The assignment was accepted on December 13, 2001.  Exh. H-2
6. 
On January 4, 2002, a pre-hearing was held.  Exh. H-3
7. 
On January 8, 2002, a waiver of the 45-day period was signed extending the time through March 18, 2002.  Exh. H-4
8. 
On February 21, 2002, the hearing in this matter was commenced as a closed hearing and was completed on February 21, 2002, with both parties in attendance represented by counsel.

9. 
DALLAS ISD Exh. 2 was admitted into evidence containing GURROLA's responses to DALLAS ISD's Request for Admissions 1 through 5.  TR pg=15 ln=19 - pg=16 ln=14

10. 


GURROLA was arrested by police officers for the felony criminal offense of aggravated sexual assault.  TR pg=15 ln=19 - pg=16 ln=14
11. 
The Grand Jury of Dallas County, Texas, issued a True Bill of Indictment, in the year 2001, in which GURROLA was charged with committing the felony offense of aggravated sexual assault.  TR pg=15 ln=19 - pg=16 ln=14
12. 
DALLAS ISD Exh. 3 contains true and correct copies of:

a. the July 2001 True Bill of Indictment against GURROLA for the offense against a child under 14 years of age alleged to have occurred on or about September 1, 1996, 

b. the Criminal District Court Trial Docket of the case against GURROLA, and

c. the July 17, 2001, felony arrest warrant for GURROLA.  TR pg=21 ln=2 - ln=11
13. 
As of February 21, 2002, the Indictment was still pending and awaiting disposition.

14. 
DALLAS ISD Board Policy DC (Local), on Page 8 of 10, the second to the last paragraph, states,  "Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases."  DALLAS ISD Exh. 1; TR pg=21 ln=2 - ln=11
15. 
The Board policies set out in DALLAS ISD Exh. 1 were in existence on January 11, 2002, and are unchanged as of February 21, 2002.  TR pg=15 ln=5 - ln=8
16. 
GURROLA’s arrest and indictment, DALLAS ISD Exh. 3, for alleged conduct that violates DF Local #24 makes the Board policy for suspension (DC-Local) applicable to GURROLA.  DALLAS ISD Exh. 6
17. 


GURROLA did not notify DALLAS ISD about his arrest or indictment, which is a violation of Board policies.  DALLAS ISD Exh. 1; TR pg=48 ln=3 - ln=10
18. 
DALLAS ISD Exh. 4 was mailed to GURROLA on July 25, 2001, and placed him on administrative leave with pay based on a situation arising where DALLAS ISD believed it was in the best interests to remove GURROLA as DALLAS ISD either conducted an investigation or deliberated on recommendations related to GURROLA’s alleged conduct.  TR pg=23 ln=5 - ln=20; pg=25 ln=22 - ln=24
19. 
On November 30, 2001, DALLAS ISD sent to GURROLA DALLAS ISD Exh. 5, a letter that was prepared once GURROLA was indicted and recommended that GURROLA be suspended without pay in accordance with District policies.  TR pg=26 ln=3 - ln=19
20. 
DALLAS ISD Exh. 5 was mailed to GURROLA certified mail with a return receipt number.  TR pg=26 ln=3 - ln=19; pg=27 ln=17 - ln=18
21. 
DALLAS ISD Exh. 6 is a January 15, 2002, revised copy of DALLAS ISD Exh. 5, the letter recommending suspension without pay, which was mailed to GURROLA.  TR pg=28 ln=13 - pg=29 ln=17
22. 
GURROLA received DALLAS ISD Exhs. 4, 5 & 6.
23. 
The recommendation to suspend GURROLA is consistent with treatment of all other employees similarly situated, pursuant to policy (DC Local).  TR pg=32 ln=12 - pg=33 ln=5
24. 


DALLAS ISD has a policy to suspend any employee without pay under indictment until the charges have been resolved.

25. 
DALLAS ISD has the authority to suspend GURROLA’s employment without pay for good cause pursuant to Section 21.211(b) of the Texas Education Code.

26. 
Pursuant to paragraph 8 of the GURROLA contract, “the Board may terminate a teacher’s contract or suspend the teacher without pay during the term of this contract for good cause as determined by the Board and policy”  DALLAS ISD Exh. 1
27. 
GURROLA has not been convicted at the time of the Hearing in reference to the pending Indictment.  

28. 
The application of the various DALLAS ISD policies provides that the Indictment constitutes “good cause” as a basis for suspension, without pay, at this time pending disposition of the Indictment. 

29. 
The nature of the allegations in the Grand Jury Indictment, DALLAS ISD Exh. 3, is a part of the basis for the existence of “good cause” 

DISCUSSION
D. 
Has DALLAS ISD established good cause to suspend GURROLA's employment without pay based upon GURROLA’s being arrested and indicted for a felony?  Yes

E. 
To terminate GURROLA's Contract, DALLAS ISD must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.

F. 

Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon's Supp. 1999).

G. 
The DALLAS ISD (DF Local) enumerates acts or actions providing “good cause” for termination.  The evidence in this case substantiates that "good cause."

H. 
There is a pending Grand Jury Indictment against GURROLA which involves a student at the school at which he was teaching.  For purposes of suspension, without pay, pending the resolution of the Grand Jury Indictment, the Indictment and the nature of the allegations constitute good cause under DALLAS ISD policies as well as the Texas Education Code Section 21.211.  Therefore, DALLAS ISD has a basis for suspending GURROLA, without pay, pending the resolution of the Indictment against him, without prejudice to his rights and benefits to which he may be entitled, depending upon the outcome of the criminal charges and or any other proceedings with DALLAS ISD.

I. 
In addition, the Board’s recommendation is consistent with the Board’s policy as set forth at DALLAS ISD Exh. 2, when a teacher is under Indictment the teacher is suspended, without pay, pending disposition of those criminal charges.

CONCLUSIONS OF LAW

After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

J. 
Jurisdiction in this case is proper under Texas Education Code, Sections 21.211 and 21.251(a)(3).

K. 
DALLAS ISD had good cause to suspend GURROLA without pay before the end of its term which is supported by the evidence and is consistent with Board policies in situations of arrest and indictment for the conduct alleged in this case.

L. 
These alleged acts and conduct violate the terms and provisions of GURROLA's Contract and DALLAS ISD Board policies.

M. 
DALLAS ISD's decision to suspend GURROLA without pay, the basis for which is described in DALLAS ISD Exh. 6, was and is supported by evidence.

RECOMMENDED RELIEF

After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:


The recommendation of DALLAS ISD  should be upheld that JOSE GURROLA should be suspended without pay by DALLAS INDEPENDENT SCHOOL DISTRICT to the end of this school year.  GURROLA’s appeal of that recommendation should be denied.


SIGNED AND ISSUED this 13th day of March, 2002.







___________________________________







ROBERT C. PRATHER, SR.
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