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STATEMENT OF THE CASE


Respondent, Bob Butchee ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate his employment from the District.  District contends that it has good cause to terminate the employment contract of the Teacher.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school Districts in this state."  


Teacher was represented by Jim Barklow, Jr., Esq.  District was represented by Craig Capua, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Hearing on the merits was held on April 8, 2002.  

CONTENTIONS OF THE PARTIES
District

1.  
Mr. Bobby Butchee (“Respondent”) is a classroom Teacher at Seagoville High School (“Seagoville”).


2.  
On or about September 6, 2001, Abrum V., a student who was assigned to Respondent’s classroom, attempted to exit the classroom after the dismissal bell rang.


3.  
Respondent would not allow any student to leave the classroom after the dismissal bell rang on September 6, 2001.


4.  
Abrum V. wanted to leave the classroom to avoid being tardy to his fourth period class.


5.  
Abrum V. walked to the door to exit the classroom.

6.  
Respondent moved in front of the door to prevent Abrum V. from leaving the classroom.

7.  
Respondent pushed Abrum V. with both hands very hard in his chest which caused Abrum V. to fall two steps backward.

8.  
Abrum V. went to exit the classroom a second time.

9.  
Respondent pushed Abrum V. with both hands very hard in his chest which caused Abrum V. to fall two steps backward.

10.  
Abrum V. went to exit the classroom a third time.

11.  
Respondent pushed his hands toward Abrum V. again; however, this time Abrum V. pushed Respondent’s hands to the side and existed the classroom.

12.  
Abrum V. then went to the Youth Action Center to report the incident.

13.  
Seagoville has a school policy that teachers are not allowed to retain students after the dismissal bell because the passing period is only five (5) minutes.

14.  
Respondent failed to follow Seagoville policy by retaining his students after the dismissal bell.  

15.  
Respondent used inappropriate physical contact toward Abrum V.

16.  
On or about September 25, 2001, Jennifer W. was in the hallway after the tardy bell and was walking toward the Attendance Office to obtain a tardy pass.

17.  
Respondent stopped Jennifer W. in the hallway.

18.  
Respondent should have allowed Jennifer W. to obtain a tardy pass; instead, Respondent jerked her backpack from her body.

19.  
Jennifer W. went to Respondent’s classroom to retrieve her backpack.

20.  
Respondent would not give Jennifer W. the backpack.

21.  
Respondent did not have the authority to retain possession of Jennifer W.’s backpack.

22.  
Jennifer W. went to the Youth Action Center, which was adjacent to Respondent’s classroom, to seek assistance.

23.  
Ms. Betty Carraway, who is a Seagoville Campus Officer, listened to Jennifer W.’s complaint.

24.  
Respondent went to Ms. Carraway’s office and was holding the backpack.

25.  
Respondent denied that he went to Ms. Carraway’s office which is an untrue statement.

26.  
Respondent should have given Ms. Carraway the backpack after he entered the Youth Action Center.

27.  
Jennifer W. left the Youth Action Center and returned to Respondent’s classroom.

28.  
Ms. Carraway followed Jennifer W. to Respondent’s classroom.

29.  
Jennifer W. asked Respondent again that he return the backpack; Respondent said “No!”

30.  
Jennifer W. reached for the backpack; Respondent then put one of his hands around the throat of Jennifer W. and began choking her and pushed her against the wall.

31.  
Respondent’s hand was around her throat for approximately two (2) minutes as observed by Ms. Carraway.

32.  
Ms. Carraway unsuccessfully attempted to pull Respondent’s hand from Jennifer W.’s throat.

33.  
Respondent then placed two hands around Jennifer W.’s throat as observed by Ms. Carraway and Mr. Wendell Thornton, who is the Facility Supervisor at Seagoville.

34.  
Ms. Carraway yelled for help which caused Mr. Thornton to come to the classroom.

35.  
Mr. Thornton heard Respondent use profanity at this time.

36.  
Mr. Thornton pulled Respondent away from Jennifer W. 

37.  
Respondent attempted to attack Jennifer W. again, but Mr. Thornton prevented Respondent from using more physical contact.

38.  
Respondent claimed that Abrum V. and Jennifer W.’s conduct caused him to believe he may die, but he still continued to exert physical force toward both of them rather than walk away.

39.  
Respondent did not submit a Student Referral Form for Abrum V. and Jennifer W.

40.  
Respondent claims that Ms. Carraway was not in his classroom which is an untrue statement.

41.  
Respondent claims that he never placed both of his hands on Jennifer W. which is an untrue statement.

42.  
Mr. Chris Lyle, who is a DISD Investigator, conduced an Administrative Investigation and found that Respondent committed inappropriate acts of physical conduct toward Abrum V. and Jennifer W.

43.  
Ms. Judith Klaus, who is the Principal of Seagoville, testified that Respondent’s employment must be terminated.

44.  
Respondent received two (2) Misdemeanor Class C Citations for Assault due to his conduct concerning Abrum V. and Jennifer W.

Teacher
1.  
Bobby Butchee is a caring teacher.  Each of the teachers that he worked with in the Middle School testified to the manner in which he got along with the students and the professionalism he displayed in his teaching.  They described that he undertook activities with the students outside the regular school curriculum.


2.  
Bobby Butchee is better suited to teach Middle School students than High School Students.  Butchee testified that he seemed more comfortable in teaching at the Middle School than at the high school.


3.  
Bobby Butchee is qualified to evaluate and teach Special Education students.  Butchee is a diagnostician.


4.  
Bobby Butchee is a good teacher.  His Evaluations have been Meets Expectations.  Abrum V. said that he learned more easily from Butchee than from the teacher to which he was assigned.  There were no complaints by the District about his teaching.


5.  
Butchee suffered a stroke while he was teaching at the Middle School.  The stroke that he suffered left him fearing that he might experience another stroke if he were put into a physical confrontation with a student.  Butchee believes that his fear will dissipate with counseling and time.  Butchee is voluntarily seeking counseling help.


6.  
Butchee was taking a new medication at the time of the incidents which he has now changed.


7.  
Butchee felt threatened by the student Abrum V. by the fact that the student left his seat in the classroom and approached Butchee instead of going out the door to the classroom.  Butchee extended out his arms to prevent the student from coming closer to him.  The student came back at Butchee a second time and again Butchee put out his arms to prevent the student’s approach.  On the third time the student approached Butchee, the student grabbed Butchee’s arms and pushed them aside and left the room.


8.  
The relative size between Abrum V. and Butchee put Butchee at a distinct disadvantage.  Even if the Teacher had pushed the advancing student the relative size would have negated the use of excessive force on the part of the Teacher.


9.  
The Teacher’s only assurance is that the student will not physically hurt the Teacher for fear of being disciplined by the administration.  The student on the other hand may make whatever advance toward the Teacher he or she chooses knowing that the District Policy is that the Teacher may not touch the student.

10.  
The rule in the classroom was that the students were not to leave their seats until being formally dismissed by the Teacher.  This rule was known to Abrum V.  Despite knowing the rule, Abrum V. chose to leave his seat and advance toward Butchee.

11.  
The Teacher is the authority figure in the classroom and determines the time for the dismissal of the class.  The Teacher had not completed the lesson and/or instruction to the class prior to dismissal of the students.  Butchee testified that if the student had merely gotten up an left the room he would have written a Referral; however, the student chose to approach the Teacher and step into close proximity of the Teacher in what Butchee termed a threatening manner.  The Teacher used only the force necessary to keep the student from coming closer to the Teacher.  This was not excessive force.

12.  
The student testified that he was mad because he felt that Butchee was punishing the entire class by keeping them past the bell signal when only a select number of students had disrupted the Teacher and delayed the ending of the instructional period.

13.  
Butchee indicated that he was not “punishing” the students, he was trying to give final instructions concerning a test which was scheduled for the next class meeting.

14.  
The District’s policies are inconsistent in the handling of administrative actions against teachers for the alleged commission of a criminal offense.  The District will seek to suspend without pay a Teacher who had been indicted by a Grand Jury for a Felony offense; the District will seek to terminate a Teacher who has been issued a citation for a Class C Misdemeanor offense.  At the point a Grand Jury returns an Indictment some evidence has been presented to indicate the guilt of the person charged; at the point of the issuance of a citation no evidence has been presented to dispel the presumption of innocence.

15.  
Jennifer W. is a discipline problem at the school.  She has a pattern of disrespectful conduct toward teachers.  At least eight Referrals were written concerning her during the Fall Semester of the 2001-2002 school year.

16.  
Jennifer W. was in the hallway without a pass.

17.  
Jennifer W., while in the hallway, was disturbing Butchee’s class by distracting the students in the rear of the classroom close to the door.

18.  
Butchee finally went to the rear of the classroom to find out what the distraction was.  Butchee observed Jennifer W. in the hallway outside his classroom and asked her for her hall pass.  She stated that she had a hall pass but did not produce one.  She did not have a hall pass.  The fact that Butchee asked her for a hall pass proves that the incident did not happen during the “passing period” as testified to by W. Thornton; if it had been during the “passing period”, the student would not have had to have a hall pass to be in the hallway.  This substantiates Butchee’s testimony that his class had already started, he had taken the roll, the class had finished the “bell-ringer” and he had begun his lecture.  Further, it negates the testimony of Jennifer W. that Butchee was in the hallway probably because he was putting his attendance slip out on the door.  She would propose this explanation, rather than admit that she was in the hallway disturbing students in Butchee’s class by talking to them from the hallway.

19.  
Butchee did not pursue the matter of the student in the hallway until she took the turn toward the loading docks.  Butchee reached to detain the student as she approached the loading docks area.  She had not taken the hallway toward the office area.

20.  
Butchee did not “jerk” the student’s backpack.  Butchee did not jerk the student.  Jennifer W. slipped out of the backpack and went on her way.

21.  
Butchee did not snatch the backpack from the student’s hand as testified to by Thornton.  It is doubtful that Thornton saw any interaction between the student and Butchee in the hallway since he described them both walking together to the Youth Action Center office immediately after he says Butchee snatched the backpack from the girl’s hand.  No one testified that Butchee and Jennifer came to the Youth Action Office together except Thornton.  Butchee stated that Jennifer came into his room and wanted the backpack and he escorted her from the room to take her to the office at which time she grabbed for the backpack and failing to get it went to the Youth Action Office.  Butchee went to his room with the backpack.

22.  
Butchee testified that the door to his room was open, not closed.  Jennifer said that it was closed each time she entered the room and that she knocked on the door and someone said come in.  Carraway said the door was open when she went to Butchee’s room.  Carraway testified that she remained in the hallway and saw Butchee grab Jennifer.  Thornton said that he could not see Butchee or Jennifer until he got into the room.

23.  
Carraway testified that she was on the phone when Jennifer came into the office.  Carraway stayed on the phone while Jennifer complained about Butchee not giving her the backpack.

24.  
Jennifer did not wait for Carraway to get off the phone.  Jennifer went back to Butchee’s room and again interrupted the teaching.  Butchee stated that he was at the front of the room.  He said that Jennifer approached him and grabbed for the backpack after he told her “No” in response to her request for the backpack.  Butchee said she was trying to get the backpack and swinging her arms at him.  He said that he was hit several times; he was hit in the face one time that he stated resulted in bleeding when he blew his nose.

25.  
Butchee’s testimony and his statement confirm the fact that Jennifer entered his classroom the third time without the Youth Action Officer Carraway.  Butchee’s statement to Lyle confirms that Butchee never saw Carraway, nor did she enter his room until after the altercation with Jennifer began.  Butchee complains in his statement about the lack of follow-up by the “lady police officer”.

26.  
The incident that occurred in the classroom happened in front of the students, but the District chose not to call any student witnesses and did not offer any of the “statements” taken from the students.  The accounts of those who witnessed the events are conflicting and contradictory.

27.  
Butchee regrets the incident; he testified to that fact and his statement indicates the same reflection.  Butchee apparently is able to maintain discipline within his classroom to an extent; but he requests additional assistance through counseling and staff development.  Butchee is better suited to teach in a Middle School environment and in a special education curriculum where he has proven himself to be a good Teacher.  He has had good evaluations.

28.  
This is not a termination case; suspension without pay for some period and reassignment is the better solution.

FINDING OF FACT

1.
Teacher was employed by by Seagoville Middle School for two years and then transferred to the high school in the 2001-2002 school year. Hearing Transcript at page 230, lines 18-25 (hereinafter “HT at p. ---, ll. ---”).  Teacher taught science at the school. HT at p. 231, ll. 1-4.

2.
Teacher received “meets expectations” ratings for his two years at the middle school. HT at pp. 234-35, ll. 18-6.  Teacher was not involved in special education at the high school. HT at p. 261, ll. 7-9.

3.
In January 2001, Teacher suffered a stroke while at school.  The stroke involved the blockage where the platelets congregated, causing a clot to form and shutting the flow of blood to his brain. HT at pp. 261-63, ll. 10-12.

4.
Abrum V. is a student at Seagoville High School.  HT at p. 12, ll. 14-21.  Teacher was the student’s biology teacher for the school year 2001-2002.  HT at p.13, ll. 4-12.  

5.
On September 6, 2001, Teacher’s third-period class was being disruptive. HT at pp. 267-68, ll. 18-17.  On September 6, the dismissal bell rang for the biology class, but Teacher did not allow the students to leave the class.  HT at pp. 14-15, ll. 17-1.  On September 5, 2001, Teacher had kept the same class after the dismissal bell, and Abrum V. was late to his next class.  HT at pp. 15-16, ll. 18-2.  

6.
When the bell rang, Abrum V. walked toward the class door. HT at p.16, ll. 9-19.  Teacher was standing next to the door.  Abrum V. walked toward Teacher to get to the door.  When Abrum V. reached Teacher, Teacher pushed Abrum V. backward with both of Teacher’s hands.  HT at p. 17, ll. 4-18.  Abrum V. walked toward Teacher again, and Teacher pushed him back again.  HT at p. 17, ll. 19-22.  Abrum V. walked towards the door a third time.  When Teacher attempted to push the student again, the student pushed Teacher’s hands to the side and went out the door.  HT at p. 18, ll. 4-10.  The third time Abrum V. attempted to leave the room, he pushed Teacher toward the wall.  HT at p. 22, ll. 7-15.  

7.
Abrum V. weighs 250 pounds and is 5 foot 10 inches tall.  HT at pp. 24-25, ll. 21-3.  Teacher weighed about 195 pounds. HT at pp. 275-76, ll. 20-3.

8.
Abrum V. understood that he was not to leave the class until Teacher allowed him to do so.  HT at p. 29, ll. 17-23.  Abrum V. had never made the Teacher mad in the class.  HT at p. 32, ll. 12-20.   

9.
Abrum V. could have returned to his seat after Teacher pushed him. HT at p. 51, ll. 10-19.  Abrum V. was mad when Teacher pushed him, and he began cursing. HT at p. 56, ll. 4-11.

10.
Abrum V. thought that Teacher was a good teacher. HT at p. 63, ll. 3-14.  Teacher stated Abrum V. had not given him any trouble and was a quiet student. HT at p. 268, ll. 3-7.

11.
Teacher did not write a referral for Abrum V. on September 6. HT at p. 305, ll. 2-4.  Teacher was not placed on administrative leave for September 6 incident. HT at p. 277, ll. 12-16.  Neither did Teacher recieve a written reprimand for the incident. HT at p. 279, ll. 9-11.

12.
Jennifer W. is a student at Seagoville High School. HT at p. 73, ll. 1-4.

13.
Jennifer W. was counseled for using foul lnaguage in a classroom, where some boys were throwing staples at her. HT at pp. 97-98, ll. 17-3.  She also disrupted the class. HT at p. 101, ll. 2-3.

14.
Jennifer W. was counseled for running down a hall into a classroom and speaking loudly. HT at pp. 101-02, ll. 24-17.  The student also refused to obey the orders of a teacher twice that day. HT at p. 103, ll. 1-15.

15.
This student received a referral for using loud, disruptive, and foul language on a school bus. HT at p. 107, ll. 5-23.

16.
This student received a referral for going to the restroom and staying thirty minutes, as well as for six absences in six weeks. HT at pp. 108-09, ll. 18-2.      

17.
Finally, this student received a referral in January 2002 for being rude to a teacher who asked her for a book. HT at pp. 109-10, ll. 3-1. 

18.
On September 25, 2001, Teacher’s students started looking toward the classroom door, where Jennifer W. was coming into the room and talking to students in the room. HT at p. 281, ll. 4-16.

19.
Teacher saw Jennifer W. come into the room at 25 minutes after the bell had rung. HT at p. 282, ll. 2-7.

20.
When Teacher approached Jennifer W., she left the classroom.  Teacher asked her for a hall pass in the hall.  Jennifer W. was not walking in the direction of the attendance office.  Teacher asked her three times to either show him a pass or go the office. HT at pp. 282-83, ll. 20-19.

21.
Jennifer W. continued to walk away from Teacher, and he grabbed her backpack.  The backpack dropped from her arms.  Teacher went back to his room with the backpack. HT at pp. 284-85, ll. 21-8.

22.
Teacher did not know the student’s name. HT at p. 285, ll. 19-20.

23.
Teacher’s classroom door was open. HT at pp. 285-86, ll. 24-14.

24.
Jennifer W. came in Teacher’s room and demanded her backpack.  Teacher told her they would have to go to the office so she could get a late pass.  As they walked from the room, Jennifer W. attempted to grab the backpack from Teacher, at which time Teacher cursed at her.  Jennifer W. began to raise her voice at his cursing at her.  Jennifer W. stopped walking to the office and went to the YAC.  Jennifer W. explained to Carraway her version of the story.  (Betty Carraway is a Youth Action Officer at Seagoville High School. HT at p. 142, ll. 13-23.  When Jennifer W. went to Carraway, she knew the name of the Teacher who had taken her backpack. HT at p. 163, ll. 6-17.  Jennifer W. left Carraway’s office before Carraway hung up her phone call. HT at p. 165, ll. 22-24.  Jennifer W. was upset when she left Carraway’s office to go to Teacher’s room. HT at p. 166, ll. 2-6.)  Teacher went back to his room.  Jennifer W. came again to his room and demanded her backpack. HT at pp. 286-88, ll. 22-10.

25.
Jennifer W. tried to snatch her backpack from Teacher’s hand. HT at p. 147, ll. 15-20.  Jennifer W. began swinging her arms at Teacher and hit him in the chest and face.  Teacher put his hand at her neck and pushed her against a wall. HT at pp. 290-91, ll. 15-2.  Teacher then grabbed the student with both hands around the neck. HT at p. 87, ll. 2-5.

26.
Carraway was unable to remove Teacher’s hand from Jennifer W.’s neck. HT at p. 149, ll. 13-19.

27.
Carraway then called for Mr. Thorton. HT at p. 150, ll. 17-23.  Wendell Thorton is employed as a Facility Supervisor at Seagoville High School. HT at p. 171, ll. 15-25.  Thorton was able to remove Teacher’s hands from Jennifer W.’s neck. HT at p. 154, ll. 21-23.  Teacher told Thorton to keep Thorton’s hands off Teacher.  Teacher was mad and stated he was tired of “[expletive deleted] with the kids.” HT at p. 177-78, ll. 17-6.

28.
Teacher did not know who grabbed his arm to pull him away from Jennifer W. HT at p. 292, ll. 14-18.

29.
Jennifer W. had red marks on her throat and her upper lip was injured. HT at p. 92, ll. 16-22.

30.
Teacher stated he would react the same way if he felt threatened. HT at p. 301, ll. 3-10.

DISCUSSION
1.
District’s recommendation for dismissal should be upheld.


The District recommendation should be upheld, in that Teacher did place his hands on students in a manner which is far outside the scope of reasonableness.  However, this was not an easy determination to make.  


First, the testimony of Abrum V. was credible.  He was going to be late for class again, with Teacher as the source of the problem.  He walked toward the door to leave the class.  Teacher was standing near the door.  Teacher pushed Abrum V. two times and would have pushed him a third time, had the student not grabbed Teacher’s hands instead.  Teacher could have moved out of the student’s way at any time, but he chose to push the student.  The District apparently did not believe this incident was very serious, as it took no disciplinary action against Teacher.  In fact, the incident would not have even been considered, had there not been some credible evidence regarding the September 25, 2001, incident.  Therefore, I find that Teacher should not have touched Abrum V. on September 6.  I do not find a use of “excessive force,” since the District’s own security investigator could not explain why this was excessive force.   


A determination on the second incident was much more difficult to decide.  A major problem in making this recommendation was the credibility of the District’s witnesses.  Jennifer W. had little if any credibility.  In fact, she should have received a a severe discipline for her acts on September 25, 2001.  Based on the character outlined by her past recent referrals, she started the entire incident on September 25: she was late for class; she was not going to the attendance office; instead, she was disrupting Teacher’s class; in fact, she disputed his class three times during the incident; she attempted twice to grab the backpack from Teacher; she went to Teacher’s room with the intent to take back the backpack, with or without Carraway; and, she struck Teacher before he touched her.  Regarding Carraway, her testimony was night and day different from Jennifer W.’s recitation of the facts.  Carraway’s testimony was somewhat more credible than the student’s, though, and Carraway showed the student to be even less credible.  However, I am bothered by the fact that Carraway did not take a more active role in the third confrontation between the student and Teacher.  If she would have carried out her job duties, the touching incident may have never occurred.  Concerning Thorton, he had as little credibility as Jennifer W.  A thorough review of his testimony showed major differences between his testimony and that of the student and Carraway, at least until the time he saw Teacher’s hands on the student’s neck.  I do not find Teacher tried to choke Jennifer W.: if he had tried to do so, he could have successfully choked her.  If I believe Carraway’s testimony, Teacher “choked” the student with one hand for two minutes and with two hands for three minutes.  If Teacher had actually been choking the student for that long, this would have been a much different type of case.   However, I find that Teacher tried to restrain Jennifer W. with one and then two hands, with his hands’ being close to her neck.  Yet, Teacher should not have used this type of force against the student.  He could have given her the backpack at any time, especially after she hit him.  He did not have to restrain her by the neck with such strength that Carraway could not pull him away and Thorton was required to intervene.  Teacher, as the adult, bears the greater responsibility in being passive and non-physical, whenever possible.  While I do not condone Jennifer W.’s actions and feel the District was detrimental in carrying its duties as to complete a full investigation (a proper investigation should have found what I have found) and to discipline those who violated District rules (including the student), I still find Teacher should not have aggressively restrained her.  Therefore, I find again the Teacher should not have engaged in a forceful action against the student.


Finally, I am faced with the request by Teacher to suspend him without pay, to supply him with counseling, and to transfer him back to the middle school.  I cannot do that.  Teacher stated he would possibly react the same way as he did on September 6 and 25, if he felt threatened again.  This included even the middle school.  Teacher has the duty to seek counseling if he believes the counseling would help him.  Still, there is no guarantee that Teacher will be “cured” from his reactions, even with counseling.  I hope he does get the necessary counseling.  I hope the counseling works.  I hope the District will consider rehiring Teacher and putting him back with special ed. children, a position in which Teacher did extremely well.  However, I must agree with the District’s recommendations at this time.  I recommend that Teacher be discharged from his employment with the District.


CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District submitted sufficient evidence to justify the discharge of Teacher for good cause, in that Teacher touched students on two incidents with unnecessary, but not excessive, force.

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District does have good cause for termination of Teacher.

SIGNED AND ISSUED this 29th day of April 2002.
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MARK L. WILLIAMS
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The undersigned Hearing Officer hereby certifies that the foregoing RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER has been faxed to Craig Capua, Representative of Dallas ISD, Fax No. 214.941.1399, and has been faxed to Jim Barklow, Jr., Representative of Teacher, Fax No. 214.363.0813, on this the 29th day of April 2002.
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