                               DOCKET NO. 053-LH-299
         DALLAS                          §       BEFORE A CERTIFIED
         INDEPENDENT SCHOOL DISTRICT,    §

                                         §

                        Petitioner,      §

                                         §       INDEPENDENT HEARING

         v.                              §       EXAMINER

                                         §

         ROBERT L. MC LAIN, JR.,         §

                                         §       TEXAS EDUCATION AGENCY

                        Respondent.      §       STATE OF TEXAS

                               PROPOSAL FOR DECISION

                               Statement of the Case

              Respondent (“Mr. McLain”) is employed as a teacher by petitioner, Dallas Independent School District (“DISD”). By letter dated February 22, 1999, petitioner advised respondent of petitioner’s recommendation that his employment be terminated. Mr. McLain requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code and requested the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).

              The hearing in this matter was held before the examiner in Dallas, Texas on March 17, 1999. Petitioner was represented by Craig Capua, Esq., Robinson, West & Gooden, P.C., 400 S. Zang Blvd., Suite 600, Dallas, Texas 75208. Respondent appear pro se. The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).
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                                  Findings of Fact

              After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact
:

              1.   On April 1, 1996, petitioner and respondent entered into a term contract whereby petitioner employed respondent as a classroom teacher for the scholastic years 1996-97, 1997-98 and 1998-99. (Ex. 1, p. 12).

              2.   The term contract imposes upon respondent the obligation to, inter alia, comply with state and federal law, then-existing and future DISD policies, rules, regulations, and administrative directives. [Ex. 1, p. 12, ¶5].

              3.   The term contract explicitly authorizes the DISD Board of Trustees (the “Board”) to terminate respondent’s contract for good cause as determined by the Board. [Ex. 1, p. 12, ¶ 7].

              4.   Petitioner’s Board Policies and Administrative Regulations (“Board Policies”) provide, inter alia, that:

If the District obtains information that an employee has been                                                          convicted of a felony or an offense involving moral turpitude, the administration shall recommend termination of such employee.

            . . .

Any employee placed on deferred adjudication may be recommended           for termination based on the underlying facts that led to the adjudication.

         [Ex. l,pp..9 & 11.]

              5.   Petitioner’s Board Policies provide that good cause for termination of any employee includes conviction of any felony, or crime involving moral turpitude, that directly affects the operation or mission of the District. [Ex. 1, p.4, ¶6.]

              6.   Petitioner’s Board Policies provide that good cause for termination of any employee includes conviction or deferred adjudication at the trial court level that impacted, or may impact, the performance of one’s job. [Ex. 1, p.4, ¶14.]

              7.   On August 31, 1998, respondent was indicted for alleged attempted murder. [Ex. 2, p.5].

              8.   On January 5, 1999, respondent confessed to his guilt of the crime of attempted murder. [Ex. 3, p.1; Tr.13].

              9.   On January 5,1999, respondent plead guilty to the crime of attempted murder, a second degree felony, was assessed a fine of $350.00 and placed on probation for three years. [Ex. 3, pp. 2-4; see Tr. 13].

              10.  Respondent’s plea bargain contains a “Non-conviction Deferred” provision which constitutes deferred adjudication. [Ex. 3, p. 2].

              11.  By letter dated February 22, 1999, petitioner recommended that respondent’s employment be terminated under, inter alia, the following Board Policy provisions:

(a)  Immorality, public lewdness, or other acts of moral                        turpitude, including unlawful practices.

(b)  Conviction or deferred adjudication at the trial court level that impacted, or may impact, performance of one’s job.

(c)  Conduct or other behavior, either during or off working hours, that could cause the public, students or employees to lose confidence in the administration and

            
integrity of the District.
(d)  Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

(e)  Violation of any federal statute or state law, or the United States or State of Texas Constitutions.

(f)  Any other reasons constituting “good cause” under Texas law. [Ex. 4].
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12.  Petitioner’s termination recommendation letter of February 22, 1999, cited as specific reasons for the recommendation respondent’s:

              (a)  judicial confession to the felony crime of attempted murder;

              (b)  plea of guilty to the offense of attempted murder; and

(c) deferred adjudication. [Ex. 4].
                                   Ultimate Facts

              13.  Respondent’s judicial confession to the felony crime of attempted murder constitutes good cause for the termination of his employment by DISD.

              14.  Respondent’s plea of guilty to the felony crime of attempted murder constitutes good cause for the termination of his employment by DISD.

15. Respondent’s deferred adjudication with respect to the felony crime of attempted  murder constitutes good cause for the termination of his employment by DISD.
                                 Conclusions of Law

              After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

              1.   The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

              2.   The District Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the board. Tex. Ed. Code § 21.21 1(a)(1).

              3.   Petitioner has established, by a preponderance of the evidence, good cause for the termination of respondent’s contract.
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                                   Recommendation

              After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law. It is further

              RECOMMENDED that petitioner discharge respondent from his employment as a teacher with DISD.

              SIGNED AND ISSUED this 26th day of April, 1999.

                                             STEPHEN C. COEN

                                             HEARING EXAMINER
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                               Certificate of Service

              This is to certify that, on April 26, 1999, I served copies of the foregoing document of all of the persons named below by placing a copies thereof in the United States mail with postage fully paid. I hereby further certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

              Craig A. Capua                  Robert McLain
              Robinson, West & Gooden, P.C.   P.O.Box 270845
              400 5. Zang, Suite 600          Dallas, TX  75227
              Dallas, TX 75208

              Joan Howard Allen               Service on the School District:
              Chief Counsel

              Texas Education Agency          Dallas Independent School District
              Legal Services Division         Personnel Office
              1701 N. Congress Avenue         Attn:   Bill Morgan
              Austin, TX 7870 1-1494          3807 Ross Avenue
                                              Dallas, TX  75204                                        

              Signed this 26th day of April, 1999.

                                             Stephen C. Coen
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� Citations to the record are for the parties’ convenience only and do not imply that the hearing examiner necessarily relied only on the cited portion of the record in making particular findings of fact.
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