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                               STATEMENT OF THE CASE

Joanne Davis has been employed as a teacher at Montgomery Jr. High School since the 1992-93 school year. Her employment has been pursuant to four one-year term contracts, the last of which expires at the end of the 1995-96 school year. On March 26, 1996, the school district’s Superintendent recommended to the Board of Trustees that Davis’ contract not be renewed for the 1996-97 school year. The Board subsequently voted to authorize the Superintendent to notify Davis of the proposed non-renewal. On April 1, 1996, Montgomery ISD notified Davis that it was proposing to non-renew her contract with the district. Davis requested a hearing pursuant to Section 21.207 of the Texas Education Code.

Karl R. Quebe is the hearing examiner appointed by the State Commissioner of Education. Montgomery ISD is represented by J. David Thompson, III, and Raymond Gregory, of Bracewell & Patterson, LLP, Houston, Texas. Joanne Davis is represented by Dianne E. Doggett, Staff Attorney, Texas State Teachers Association, Austin, Texas. Each party waived in writing the requirement that a recommendation be rendered within 45 days from the date of Davis’ request. The hearing commenced on May 16, 1996, was adjourned on May 17, 1996, resumed on May 29, 1996, recessed on May 30, 1996, and resumed and concluded on June 21, 1996. Each side presented proposed Findings of Fact and Conclusions of Law on July 22, 1996.

                              STATEMENT OF THE ISSUES

1. Montgomery ISD seeks not to employ Joanne Davis under a new contract for the

succeeding school year, citing the following established policy reasons:

- failure to fullfill duties or responsibilities;

- insubordination or failure to comply with official directives;

- failure to comply with Board policies or administrative regulations;

- failure to maintain an effective working relationship, or maintain good   rapport with parents, the community, or colleagues;

- a significant lack of student progress.

2.  Montgomery ISD contends that “substantial evidence” of the violation of any of the above policies by Davis justifies non-renewal.

3.  The teacher, Joanne Davis, contends:

- that she has a property interest in continued employment which can only be denied for “good cause”;

- that the administration has the burden of proof by a preponderance of the evidence that “good cause” exists;

- that the proposed non-renewal is in retaliation for her engaging in protected free speech and pursuing constitutionally protected grievances.

                               FINDINGS OF FACT

After due consideration of the credible evidence and the matters officially noticed, in my capacity as hearing examiner, I make the following findings of fact:

1. Davis has been employed as a teacher by the District and assigned to Montgomery Junior High School since the 1992-93 school year. (Petitioner’s Exhibit Nos. 1-4; Testimony of McCarver (Statement of Facts (“S.F.“)45-48); Testimony of Davis (S.F. 994).

2. Davis’ employment has been pursuant to four one-year term contracts, the last of which expired at the end of the 1995-96 school year. (Petitioner‘s Exhibit Nos. 1-4; Testimony of McCarver (S.F.45-48).

3. MIISD considered non-renewal of Davis in December, (of 1994-95 school year) but elected to renew her term contract for the 95-96 school year. (Testimony of McCarver (S.F.43-44).

4. On March 26, 1996, the District’s Superintendent recommended to the Board of

Trustees that Davis’ contract not be renewed for the 1996-97 school year. (Petitioner’s Exhibit Nos. 83-85; Testimony of McCarver (S.F 49-53).

5. The Board subsequently voted to authorize the Superintendent to notify Davis of the proposed non-renewal. (Petitioner‘s Exhibit No. 85; Testimony of McCarver (S.F.52).

6.  On April 1, 1996, Montgomery ISD notified Davis that it was proposing to non-renew her contract with the District. (Petitioner‘s Exhibit No. 86; Testimony of McCarver (S.F.54).

7.  Montgomery ISD has adopted Board Policy DFBB (Local) which sets forth the

reasons under which the District can non-renew a teacher’s term contract. (Petitioner‘s Exhibit No. 91; Testimony of McCarver (S.F.58-59).

8. Montgomery ISD’s proposal not to renew Davis’ contract was based on the following reasons:

- Failure to fullfill duties or responsibilities;

- Insubordination or failure to comply with official directives;

- Failure to comply with Board policies or administrative regulations;

- Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues; and

- A significant lack of student progress.

9. Montgomery ISD has adopted Board Policy DFBB (Local) which establishes its

policy with respect to term contract non-renewals. This policy provides for procedure after the hearing, and the presentation of the evidence to the Board, and provides, in pertinent part “after all the evidence has been presented, if the Board determines that the reasons given in support of the recommendation to not renew the employees’ contract are lawful, supported by substantial evidence, and not arbitrary or capricious, it shall so notify the employee by a written notice not later than the fifteenth day after the date in which the hearing is concluded. This notice shall also include the Board’s decision on renewal, which the decision should be final.” (Petitioner’s Exhibit No. 9)
10. The Montgomery ISD Board has adopted policy DFD (LEGAL), entitled  “termination of contract: hearings before hearing examiner”. This policy establishes, in essence, the statutory hearing examiner process, for hearings following a proposed decision to terminate a continuing contract, to terminate a probationary or term contract before the end of the contract period, or to suspend without pay. This policy also provides, in pertinent part as follows: it does not apply to “a decision to:

1.  . . . .
2.   Not renew a term contract, unless the board has adopted this process for nonrenewal”(emphasis added).

11.     Montgomery ISD Policy DFD (LEGAL) also provides, in pertinent part, that in termination of contract hearings before the hearing examiner “the district has the burden of proof by a preponderance of the evidence at the hearing.”

12. The Board has adopted, or decided to use the hearing examination process for the Davis non-renewal hearing.

13. The preponderance of the evidence standard applies to this proceeding.

                                  DISCUSSION

The school district argues that policy DFBB (Local), which provides for a “substantial evidence” standard should continue to govern, and that only the procedural aspect of hearing examiner process, and not the substantive provisions of the hearing examiner process, should be applicable. The school district, in adopting the hearing examiner process for non-renewals, could have specifically cited the provisions of DFBB (Local) and maintained the substantial evidence standard. However, this was not done. I find that by adopting the hearing examiner process, the District also adopted its burden of proof standard.

                   Failure to fulfill duties or responsibilities

14. Joanne Davis did not fail to fulfill duties or responsibilities.

                                  DISCUSSION

The school district; in its proposed recommendation, points to several exhibits as being indicative of the failure of Davis to fulfill her duties and responsibilities as a teacher. (MISD proposed Findings of Fact #60) However, a review of the cited examples establishes only that grades were turned in 45 minutes late on one occasion, and that lesson plans were not turned in on another occasion. The teacher offered evidence that the lesson plans had been prepared, but were simply late in being turned in. This testimony was not rebutted by the school district. In general, the exhibits cited by the school district are not supported, and offer insufficient evidence of failure to fulfill duties and responsibilities. For example, Petitioner‘s Exhibit 23, the MISD teacher evaluation form, dated March 10, 1994, ranks Davis as “exceeds expectations” on category number 2 (keeps informed of and complies with State, District, and campus regulations and policies), as well as number 5 (presents the subject matter according to guidelines established by Texas Education Agency, Board policies, and administrative regulations), and with a “meets expectations” on category number 10 (establishes control in the classroom and administers discipline in accordance with Board policies and administrative regulations). Similarly, Petitioner‘s Exhibit 54, the MISD teacher evaluation

dated May 19, 1995, finds that Davis “meets expectations” on categories 2, 5, and 10. There is only one category on the evaluation, out of 22, where Davis is graded with a “below expectation”, that being item 9 (establishes and maintains open lines of communication with students and their parents). Frankly, this ranking is clearly erroneous. Although principal Hatch dislikes the nature of the relationship of the communications, the evidence is overwhelming that Davis establishes and maintains open lines of communication with students and their parents. Petitioner’s Exhibit 34 is a memorandum from principal Hatch to Davis, cites the results of a walk-through of October 24, 1994, and states that Davis and her students did well and that her interaction with students was “commendable”. There is no evidence in this exhibit of any failure to fulfill duties or responsibilities.

The evidence cited by the school district is insufficient to justify a finding that Davis has failed to fulfill her duties and responsibilities as a teacher at Montgomery Jr. High School. 

Insubordination or failure to comply with the official directives

15. Joanne Davis was not insubordinate, and did not fail to comply with official

directives.

                                     DISCUSSION

There is no evidence that Davis was insubordinate, or that she failed to comply with official directives. Rather, all the evidence indicates that Davis complied with all requests by principal Hatch, including, but not limited to, offering written responses as requested, attending seminars and lectures, reading books and articles, and consulting with other teachers, as requested.

         Failure to comply with Board polices or administrative regulations

16. Joanne Davis did not fail to comply with Board policies or administrative regulations.

                                  DISCUSSION

There is no evidence that Davis failed to comply with Board policies or administrative regulations. Furthermore, as cited previously, on the MISD teacher evaluation form, she was consistently graded with either “meets expectations” or “exceeds expectations” in these categories.
         Failure to maintain in effective working relationship or maintain

             good rapport with parents, the community, or colleagues

17. Joanne Davis did not fail to maintain an effective working relationship or maintain good rapport with parents, the community, or colleagues.

                                   DISCUSSION

I do not find, by a preponderance of the evidence, that Ms. Davis has failed to maintain an effective working relationship or an effective rapport with parents, the community or colleagues.

The school district, in its proposed recommendation, cites 28 examples which purportedly support its allegation that Davis has failed to maintain an effective working relationship with parents and students (proposed Findings of Fact numbers 10 through 27). The instances cited in proposed findings of fact 10 through 21 all occurred prior to the 1995-96 school year. The district chose to renew Davis after these alleged events occurred. Although these allegations have

some cumulative effect, nevertheless, the school district still elected to renew Davis’ contract for the 1995-96 year. Petitioner’s Exhibits 10, 27, and 30 reveal evidence of some problems, but do not evidence any lack of rapport. The remainder of the exhibits contain numerous interesting and significant statements. I offer the following comments with respect to each cited instance:

Pl0 - The evidence cited merely shows concern by Hammack, it offers no evidence of failure to maintain effective rapport. (Petitioner‘s Exhibit 10)
P11 - Hatch’s own notes indicate that Dustin Price’s parents were “hypersensitive” to Davis. (Petitioner‘s Exhibit 11)
P12 - Lenoir - The evidence and testimony indicates that Davis did not attend a meeting held with all teachers. Although this could be considered evidence of lack of rapport, there is no follow up concerning any problems with this student

P13 - Brown-Leathum - Dispute over lost book with no evidence of whether the situation was ever resolved one way or the other.

P14 - Squyres - Problems with missed assignments. Hatch acknowledges that mother understands daughter’s character and short comings. (Petitioner’s Exhibit 26)
P15 - Hughes - Hearing impaired student. Parents concerned too much responsibility placed upon children. (Petitioner‘s Exhibit 27)

P16 - Osborn - Exhibits indicate Osborn already in resource in Math, Reading and English. No evidence of lack of rapport with teacher. (Petitioner‘s Exhibit 28)
P17 - McPherson - Student is dyslexic, but parents don’t want anyone to know. (Petitioner‘s Exhibit 29)
P18 - Simmons/Burke - Davis made grading error which was corrected. No evidence of lack of rapport or good working relationship. (Petitioner’s Exhibit 30)
P19 - Plumlee - Exhibits show problems were mostly created by Jason and that the student was also having problems in other classes, most particularly Math. The exhibits also reveal that the parents “love the lady” in reference to Davis. (Petitioner’s Exhibits 37-44)
P20 - Christie - Student has ADHD

P21 - Medina - Evidence of schedule change. No evidence as to whether transfer or subsequent problems occurred.
The school district cites six instances of failure to maintain good working relationship or failure to maintain rapport with parents or students during the 1995-96 school year. They are:

P22- Johnson - Parents did not blame the teacher for the problem, as child in their words “travels to the beat of a different drummer.” These parents seek campus policy on tests vs homework.

P23 - Solomon - Schedule change request by parent. Student seems to be passing now. No evidence whether problem was resolved.

P24 - Parrish - Dispute between teacher and student about when test was taken up. Student received 41 on test. Student was having difficult year and failed other classes. Student was transferred at semester break. Testimony revealed the student was willing to continue to deal with teacher, the parent was not.

P25 – Doucet – Parents requested and received schedule change for what they believed to be to everyone’s benefit. Parents had problem with disciplinary action for gum chewing.

P26 - Vincent - Parent complaint regarding amount of homework from Davis and other teachers. Parent testified that meeting with Davis resolved the issue.

P27 - Radican - Parent mis-perception of comment at open house. Resolved by transfer of student at mid-semester.

Out of the six alleged problems with parents or students in the 1995-96 school year, three resulted in transfers of students. This does not appear to be an unreasonably large number since, clearly, it is impossible to please everyone. Mr. Cowen testified that “anytime teachers have high expectations and want to motivate students, conflicts are inevitable, and maybe even necessary,

particularly with junior high age students.” (Tr. at 341-342)
In February, 1995, Hatch and Davis signed a professional growth plan. (Petitioner‘s Exhibit 55) The growth plan sought a reduction in the failure rate and a reduction in the number of parent complaints and/or requests for transfer. Davis appears to have accomplished both tasks. There is no evidence of any parent complaints during the second semester of 1995-96 school year, and the failure rate (discussed below) was significantly reduced.

The evidence is overwhelming that the teacher maintained constant contact with the parents and students, to an even greater degree than was required by the district. For example, she sent progress reports at the three week mark to every student, not just the student’s who were in danger of failing, as required by the school district. (Tr. at 1121-1122, Petitioner’s Exhibit 97) In addition, she regularly met with problem students, both before and after school, and maintained telephone contact with parents.

Principal Hatch, on the MISD 93-94 evaluation, rated Davis as “exceeds expectations” in the category of “maintains a professional relationship with all colleagues, students, parents, and community.” (Petitioner‘s Exhibit 23) In addition, he rated her as “meets expectations” on the 94-95 MISD evaluation form on the same category. (Petitioner‘s Exhibit 54) It is obvious that the teacher did not have a good relationship with principal Hatch, but this cannot be blamed solely on Davis. Rapport is a two way street. Based upon the large turnover in teaching staff, the existence of numerous negative ratings by his peers (Respondent‘s Exhibit 140), and at least two instances of clearly arbitrary and capricious actions on his part (i.e., writing Davis up for placing leaflets in the teacher’s boxes, and most outrageously, grading her with a “below expectations” on the TAAS results section of the MISD evaluation), it seems clear that Hatch had no intention of maintaining an effective rapport with Davis. Hatch is now gone, and Davis has had no difficulty in maintaining rapport with any previous principal.

Therefore, in consideration of the foregoing evidence, I do not find, by a preponderance of the evidence, that Ms. Davis has failed to maintain an effective working relationship or an effective rapport with parents, the community or colleagues.

                      A significant lack of student progress

Failure Rate

18. Davis’ failure rate at the end of the first semester of the 93-94 school year was 22%. (Respondent‘s Exhibit 174)
19. Davis’ failure rate at the end of the 93-94 school year was 10%. (Respondent’s Exhibit 174)
20. Davis’ failure rate at the end of the first semester of the 94-95 school year was 8%. (Respondent‘s Exhibit 174)
21. Hatch indicated to Davis in writing in February, 1995, that her failure rate should be no more than 10%. (Petitioner’s Exhibit 55) Davis understood that 10% as an acceptable failure rate applicable to year-end grades. (Tr. At 1007-1008)
22. On Davis’ February, 1995, TTAS Observation, Hatch noted that her failure rate had dropped, and that he expected the pattern to continue. (Petitioner‘s Exhibit 52)
23. Davis’ failure rate at the end of the 94-95 school year was 7%. (Respondent’s Exhibit 174)
24. Hatch made no reference to Davis’ failure rate on her 94-95 MISD teacher evaluation form. (Petitioner‘s Exhibit 54)
25. Davis’ November, 1995, TTAS Observation makes no mention of her failure rates. (Petitioner‘s Exhibit 76)
26. Davis’ failure rate at the end of the first semester of the 95-96 school year was 8%. (Respondent’s Exhibit 174)
27. At the end of the 95-96 school year, only 4 of Davis’ students failed, and 3 of those 4 were repeating the 7th grade. (Tr. at 1012) Davis had 147 students during the 95-96 school year. (Respondent’s Exhibit 143) Therefore, her failure rate at the end of the 95-96 school year was 3%.

28. By the end of the 93-94 school year, Davis’ failure rate was within the acceptable range of 10%. It remained in the acceptable range through the end of the 95-96 school year.

TAAS Scores

29. The Texas Assessment of Academic Skills (TAAS) test is an important measure of student progress that is required by the State of Texas. (Tr. At 358-61, 369-70).

30. The science portion of the TAAS test was administered to 8th grade students during the 1994-95 and 1995-96 school years.

31. Ms. Davis taught one 8th grade science class during the 1994-95 school year. It was not an accelerated class. Twenty-four (24) of the twenty-five (25) in Ms. Davis’ 8th grade science class who took the 1994-95 science TAAS test met minimum expectations, resulting in a pass rate of 96%. (Respondent‘s Exhibit 139; Respondent’s Exhibit 172).

32. 104 out of 122 8th grade students who were assigned to other science teachers during the 1994-95 school year met minimum expectations, resulting in a pass rate of 85.3%. (Respondent‘s Exhibit 139; Respondent’s Exhibit 172).

33. Ms. Davis taught two 8th grade science classes during the 1995-96 school year, one accelerated and one not accelerated. 47 of those 48 students taking the 1995-96 science TAAS science test met minimum expectations, for a pass rate of 98%. (Respondent’s Exhibit 170; Respondent‘s Exhibit 173).

34. 137 of 171 8th grade students assigned to other science teachers during the 1995-96 school year met minimum TAAS expectations resulting in a pass rate of 80%. (Respondent‘s Exhibit 170; Respondent‘s Exhibit 173).

35. The Montgomery ISD Teacher Evaluation Form for the 1993-94 through 1995-96 school years has five possible ratings:

1.    unsatisfactory

2.    below expectations

3.    meets expectations

4.    exceeds expectations

5.    clearly outstanding

36. Principle Hatch gave Ms. Davis a rating of only “meets expectations” regarding TAAS scores on her 1994-95 Montgomery ISD Teacher Evaluation Form, despite the outstanding TAAS scores of her students. (Petitioner’s Exhibit 54).

37. Mr. Hatch gave Ms. Davis a rating of “below expectations” regarding TAAS scores on her 1995-96 Montgomery ISD Teacher Evaluation Form, despite her students’ outstanding TAAS scores. (Respondent‘s Exhibit 171).

38. Joanne Davis did not fail to maintain satisfactory student progress.

                                 DISCUSSION

I find that the District has failed to meet its burden of proving that Davis has failed to maintain satisfactory student progress.

The District’s evidence of lack of student progress is substantially contained within the Hatch evaluations and walk-throughs. Hatch cited Davis’ high failure rate, and requested a reduction. The evidence establishes that Davis reduced the failure rate to, and below, the 10 percent rate cited as being acceptable by Hatch. Hatch and Anderson testified that Davis was unable to reach the “slower” students in an effective manner. However, the content mastery teacher’s aide and several parents find her methods, and performance, to be more than satisfactory. Obviously, there are different perceptions and different criteria involved in subjectively evaluating teaching methods for these type students. One thing is exceedingly clear. There is one objective measure available which can be looked at to evaluate the effectiveness of the teaching methods - - the TAAS test. Davis and her students have exceeded all expectations in meeting the legislatively determined minimum standards. Clearly, these standards are met by virtually all of Davis’ students, both strong and weak. Davis has been remarkably effective in meeting, and teaching, the legislatively determined minimal standards for all of her students.

Therefore, I find that the District has failed to meet its burden of proving that Davis has failed to maintain satisfactory student progress.

Growth Plan

39. Joanne Davis complied with the growth plan in reducing the number of parent

complaints and in reducing the student failure rate.

                                 DISCUSSION

Davis was entitled to notice of the school district’s complaints. The only formal complaints were those named on the growth plan (i.e., reduction in the number of parent complaints and reduction in the student failure rate). Davis complied.

Retaliation
40. I do not find that the decision to non-renew was issued in retaliation for Davis’ participation in protected conduct.
                                 DISCUSSION

I find that the School District was considering non-renewal prior to Davis’ initiation of the grievance process. However, it is apparent that there is considerable credence to the teacher’s perception that she just could not please Mr. Hatch. At a minimum, the conflicting ideologies toward ability grouped classes, and the grievance procedure, exacerbated Hatch’s, and through him, the School District’s, negative perception of Davis’ abilities and methods.

Credibility

The credibility issue is clearly significant based upon the burden of proof The School District has the burden to show violations of at least one of the stated policies by the greater weight of the credible evidence. There are significant questions concerning the credibility of Principal Hatch. In three specific instances, individuals offered testimony directly contradictory to the testimony of Hatch:

-   Mrs. Eckhart stated unequivocally that Hatch told her “Ms. Davis was his best science teacher.”

-   Mr. Fusilier, the former vice-principal, testified that Davis had no more disciplinary referrals than the norm -- he was responsible for discipline.

-   Ms. Boswell stated that the 8th grade class of Mrs. Davis was “randomly selected”.

The “Leadership Profile” reveals that significant numbers of his peers have misgivings about Hatch’s interpersonal relationship skills. Hatch acted arbitrarily and capriciously in writing up Davis, leading to the grievance process, and had strong philosophical differences with Davis concerning ability grouping. These factors, even if not in retaliation, certainly affected the manner in which Hatch perceived and dealt with parent complaints. Most significantly, Hatch graded Ms. Davis with a “below expectation” on the TAAS section of the MISD evaluation, despite her having in excess of a 96 percent pass rate. Although Hatch indicated that the whole campus received such a low mark, this ranking is particularly outrageous since Hatch had just testified two weeks previously that certain individuals whose classes had performed exceptionally well, received higher marks on this section as compared with the rest of the staff. (Tr. 921) The fact that he could give this teacher a “below expectation” as to TAAS scores is so outrageous as to cause significant doubts concerning his credibility with respect to any of his evaluations, walk-throughs, etc.

                               CONCLUSIONS OF LAW

1. Montgomery ISD complied with the procedural requirements of Chapter 21 of the

Texas Education Code regarding non-renewals of term contracts.

2 Montgomery ISD has decided to use the hearing examiner process for this non-

renewal proceeding.

3. Montgomery ISD has the burden of proof by a preponderance of the evidence. (Texas Education Code Section 21.2S6(h) and MISD Board policy DFD (LEGAL), Respondent’s Exhibit 151).

4. Montgomery ISD has failed to prove, by a preponderance of the evidence, that Davis:

- Failed to fulfill duties or responsibilities;

- Was insubordinate or failed to comply with official directives;

- Failed to comply with Board policies or administrative regulations;

- Failed to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues; or

- Failed to maintain satisfactory student progress.

5. If any conclusion of law is deemed to be a finding of fact or any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.

                                 DISCUSSION

Although the standard of review of the recommendation, and the Board’s decision, is one of substantial evidence, the statute is quite clear that the school district has the burden of proof by a preponderance of the evidence under the hearing examiner process. The school board, prior to this proceeding, did not attempt to “carve out” the burden of proof from the hearing examiner process. Furthermore, even if the school district had done so, there is a significant question as to the continued viability of the Grounds vs. Tolar ISD case. The Grounds case held that there was a property right in continued employment, based upon the legislature’s limiting of the previously unfettered right of the school district to hire and fire as and when it pleased. Although the Education Code now specifically states that there is no property right, restrictions still exist on the unfettered right of the school district to hire and fire as it pleases. Because the school district failed to meet its burden of proof by a preponderance of the evidence, I do not have to reach the Constitutional question as to whether or not the standard exceeds the “preponderance of the evidence” standard, and reaches the “good cause” standard.

                           DECISION AND RECOMMENDATION

Based upon the foregoing findings of fact and conclusions of law, this hearing examiner recommends that the Superintendent’s proposal to non-renew Davis term contract be denied, and that Davis contract be renewed by the Montgomery ISD Board.

              Signed and issued this 5th day of September, 1996.

                                       Karl R. Quebe, Hearing Examiner

