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                 RECOMMENDATION OF THE INDEPENDENT HEARING EXAMINER

Coach Robert Bobby Boyd, Petitioner, timely requested a hearing pursuant to § 21.253 of the Texas Education Code, (“Code”) regarding his proposed termination of employment as a teacher by Respondent, the Board of Trustees of Lake Travis Independent School District (“the Board”).

I, Janet L. Bray, an Independent Hearing Examiner, held a hearing in this matter on April 15-16, 1996. Petitioner was represented by Mark Robinett, Attorney at Law, Austin, Texas. The Respondent was represented by William C. Bednar, Jr., Attorney at Law, Austin, Texas.

Pursuant to § 21.257(c) of the Code, the parties agreed, in a letter dated March 13, 1996, to extend the statutory deadline for the issuance of a recommendation in this matter from April 19, 1996, to April 30, 1996.

                                  FINDINGS OF FACT

After due consideration of the evidence, in my capacity of Independent Hearing Examiner, I make the following findings of fact:

1.   Dusty H. (“Dusty”) is a sophomore at Lake Travis High School (High School). He has attended schools in the Lake Travis Independent School District (District) since the first grade. (Transcript P. 43, L. 17-24.)

2.   Petitioner has been continuously employed by the District since the 1989-1990 academic year. (Transcript P. 268, L. 13-15.)

3.   During the 1995-96 academic year, Petitioner was employed under a dual assignment term contract (‘Contract’) as a teacher and coach for the District. (Exhibit LT-1.)

4.   During the 1995-1996 academic year, Petitioner was assigned primarily to the Lake Travis Middle School (“Middle School”) and reported to Middle School Principal Bob Scott. Petitioner served as a football defensive coordinator, baseball coach, and one of the instructors for the In-School-Suspension Program (“ISS”) for the Middle School and High School. (Transcript P. 268, L. 18-24.)

5.   Until the current academic year, Petitioner received “clearly outstanding” teacher appraisals. However, he was reprimanded in February of 1993 for having inappropriate telephone conversations regarding a personnel matter within the hearing distance of his students, and for relaying information regarding this same personnel matter to a student’s parent. (Boyd Exhibit 2.)

6.   Petitioner’s Contract requires that he “comply with, and be subject to, state and federal law and District policies, rules and regulations, and administrative directives, as they exist or may hereafter be amended.” (Exhibit LT-1.)

7.   Petitioner’s Contract provides that the Board may dismiss Petitioner during the term of the Contract for good cause. (Exhibit LT-1.)

8.   Petitioner’s Contract provides that the superintendent may suspend Petitioner while a determination of whether good cause exists is being made. (Exhibit LT-1.)
9.   The District’s Board Policy FOB regarding corporal punishment provides:

  Reasonable corporal punishment is permitted in order to preserve an effective 
  educational environment, free from disruption.
     Corporal punishment shall be reasonable and moderate and may not be           administered maliciously or for the purpose of revenge. Such factors as the size, age, and condition of the student, the type of instrument to be used, the amount of force to be used, and the part of the body to be struck shall be considered before administering any corporal punishment. (Exhibit LT-6.)

10.  The District’s Board Policy FOB (LOCAL) regarding corporal punishment provides the following guidelines:

     Corporal punishment shall be limited to spanking or paddling the student, and   shall be administered only in accordance with the following guidelines:

   1.   Corporal punishment shall be administered only after less

        stringent disciplinary measures have been attempted.

   2.   The student shall be told the reason corporal punishment
        is being administered.
   3.   Corporal punishment shall be administered only by the

        Principal or designee.

   4.   The instrument to be used in administering corporal

        punishment shall be approved by the principal or designee.                
   5.   When corporal punishment is administered, it shall be done in                                                                                          

  the presence of one other District professional employee and shall take
        place in a designated place out of view of other students.
The District shall honor a parent request that corporal punishment not    be administered to his or her child; however, the District shall impose other disciplinary measures consistent with the offense.

The District shall maintain a disciplinary record that contains the student’s name, the type of misconduct, any previous disciplinary actions, the type of corporal punishment administered, the name of the person administering the punishment, the names of witnesses present, and the date and time of punishment.

11.  The District’s Code of Ethics and Standard Practices for Texas Educators, Principle II, regarding Professional Practices and Performances, provides:

     Standard 5: The educator shall comply with written local school board      policies, Texas Education Agency regulations, and applicable state laws. (Exhibit LT-5.)

12.  The District’s Code of Ethics and Standard Practices for Texas Educators, Principle IV, regarding Ethical Conduct toward students, provides:

  Standard 2: The educator shall not intentionally expose the student

              to disparagement.

  Standard 4: The educator shall make reasonable efforts to protect

              students from conditions detrimental to learning, physical health,

              mental health, or safety. (Exhibit LT-5.)

13.  Regarding corporal punishment, the High School Teacher Handbook for the 1995-1996 academic year provides that “[c]orporal punishment is permissible only as a last resort. ALL CORPORAL PUNISHMENT MUST BE ADMINISTERED BY THE PRINCIPALS.” (Emphasis in original.) (Exhibit LT-8.)
14.  In pertinent part, the 1995-1996 High School Student Handbook provides:

  Corporal punishment is limited to spanking or paddling the student,

  and is governed by the following guidelines:

  Corporal punishment will be administered only by the principal or

  assistant principal.

  Corporal punishment will be administered as soon as possible after

  an offense.

  Corporal punishment will not be administered in anger.

  Corporal punishment will be administered in the presence of a

  witness.

  The use of corporal punishment will be documented and a copy sent

  to the parent.

  Corporal punishment will consist of no more than three swats.

  Corporal punishment will not be the school’s initial response to

  misbehavior.

  Corporal punishment will not be administered against a parent’s or

  student’s wishes.

  A record shall be maintained of each incident of corporal

  punishment. (Exhibit LT-9.)
15.  The High School Student Handbook provides that corporal punishment may be used as a disciplinary measure in situations involving truancy. (Exhibit LT-9.)

16.  In pertinent part, the Middle School Teacher Handbook, Teacher Chalk Talk, for

the 1995-1996 academic year, provides the following regarding corporal punishment:

   Under no circumstances is a staff member to administer corporal

   punishment. Corporal punishment should be interpreted as any

   physical contact in any form. (Exhibit LT-18.) (Emphasis added.)

17.  In pertinent part, the Middle School Student-Parent Handbook, The Right Choice, for the 1995-1996 academic year provides the following regarding corporal punishment:

    Corporal punishment will not be the district’s initial response to

    inappropriate behavior. When a student has not responded to other

    available disciplinary actions, corporal punishment may be

    administered. Parents are responsible for notifying the principal if

    they object to the use of corporal punishment on their child. Such

    objection must be submitted on the district form provided to the

    student during activity period on the first day of class. If the parents

    so notify the district, corporal punishment will not be used on that

    student. Additionally, the principal may choose not to use corporal

    punishment even if the parents requested its use. Guidelines will

    apply as follows:

    •    The student will be told of the reason corporal punishment is

         being administered.

    •    Corporal punishment shall be administered by the principal /

         designee.

    •    Corporal punishment shall be administered as soon as

         possible after the an offense and shall not be administered in

         anger.

    •    Corporal punishment shall be administered in the presence of

         a witness (professional employee of LTISD) and shall take

         place out of view of other students.

    •    The instrument used in administering corporal punishment

         shall be approved by the principal and shall not be generally

         displayed.

    •    Corporal punishment shall be limited to spanking or paddling

         and shall consist of no more than three separate swats or

         licks. (Exhibit LT-17.)

18.  While Board policies serve as guidelines for the rules included in teacher and

student handbooks, school administrators may have input in the rules to be applied at their schools. School administrators may apply a more stringent version of a

Board policy, provided they are approved by the Board. The current version of the corporal punishment provisions in the High School Student Handbook and the Middle School Student Handbook were approved by the Board on August 12, 1993. (Transcript P. 120, L. 11-25; P. 121, L. 1-9 Exhibit LT-16; P. 129, L. 7-20)

19.  The student handbook is not only for students, but is also for the guidance of professionals and staff members. Among other things, it contains the guidelines concerning when and how corporal punishment can be administered. (Transcript P. 84, L. 1-25 and (Boyd Exhibit 4.)

20.  Teachers, coaches, assistant principals, and other school staff are expected to know and enforce District and school rules with regard to students. (Transcript P. 85, L.4-15.)

21.  Teacher handbooks are distributed to Middle School and High School teachers at

the beginning of the school year. (Transcript P. 91, L. 1-6; P. 129, L. 21-25; P.130, L. 13-14.)

22.  Petitioner neither read nor considered reading any of the provisions regarding corporal punishment included in the Middle School and High School Student Handbooks, the Middle School and High School Teacher Handbooks, or the Board Policy manual. (Transcript P. 281, L. 2-16; P. 308, L. 25; P. 309, L. 1.)

23.  There have been only two incidents of corporal punishment at the High School during the last year and a half. (Transcript P. 196, L. 4-6; P. 230, L. 21-25) Petitioner and Mr. Hastings, vice principal of the High School, were involved in both incidents. (Transcript P. 315, L. 7-21.)
24.  Mrs. Lynda H., mother of Dusty, and a principal for the Austin Independent

School District, signed a form on August 14, 1995, objecting to the use of corporal punishment on Dusty as a disciplinary measure. (Exhibit LT-14; Transcript P. 17, L. 8-9, 18-22.)

25.  ISS is a disciplinary measure used for students, both Middle School and High School, who are removed from their regular classrooms for committing such infractions as cheating, sassing a teacher, dress code violations, tardies, and

chronic parking violations. There are repeat offenders in ISS. (Transcript P. 222 L. 14-20; P. 223, L. 11-13, 23-25; P. 225, L. 12-17; P. 228, L. 13-17; P. 268, L. 23-25; P. 269, L. 1-5.)

26.  Students with chronic tardies are primarily assigned to Saturday School, another disciplinary measure used by the District. (Transcript P. 223, L. 15-16.)

27.  Using a note forged by a friend, Dusty skipped school on August 21-22, 1995. As a result, a disciplinary referral was executed requiring Dusty to attend Saturday School on August 26, 1995. (Exhibit LT-22.)

28.  While attendance is not formally taken in Saturday School, it was Mr. Hastings

responsibility, as vice principal, to keep track of attendance at Saturday School. (Transcript P. 238, L. 17-20.)

29.  The High Schools records contain only one disciplinary referral slip showing that Dusty was assigned to Saturday School during the current academic year. However, Mr. Hastings believes (while he is not certain) that he assigned Dusty to Saturday School several times. Mr. Hastings attributes the lack of documentation to his poor record keeping practices. (Transcript P. 240, L. 1-2, 4-5, 10-11.)

30.  There is no record of Dusty attending ISS during either the 1994-1995 or 1995-1996 school years. (Exhibits LT-21 and 23.)

31.  In October 1995, Dusty was assigned to a weightlifting class in the field house with Petitioner. (Transcript P. 45, L 5-10.)

32.  On or about October 27, 1995, Petitioner injured his right ring finger during a High School football game while trying to prevent a student from being injured. He re-injured it on January 24, 1996. (Transcript P. 282, L. 20-25; P. 285, L.14-19.)

33.Petitioner s injury prevented him from holding the paddle by its handle because the grip was too small and it would have been painful. This prevented him from

giving a full-swing swat (i.e., grasping the handle of the board and then swinging

the board forward forcefully from a high point or a point that is far away from the

target). Instead he gripped the paddle just above the handle at the bottom of the wide end. (Transcript P 278, L. 23-25; P. 279, L. 1-3; P. 286, L. 24-25; P. 287, L. 1-3.)

34.  Petitioner was one of six coaches assigned to supervise Dusty’s seventh period

weightlifting class. Petitioner was generally 10 minutes late to this class and was

not involved in taking attendance. (Transcript P. 273, L. 12-15; P. 306, L. 6 and L. 16-22.)

35.  Dusty skipped his seventh period weightlifting class many times during the current academic school year and also skipped several of his other classes during the current school year. (Transcript P. 276, L. 17-25; P. 277, L. 1-2.; P. 46, L. 1-10)

36.  On January 25, 1996, Petitioner contacted Mr. Hastings regarding Dusty’s truancy problem, and suggested that corporal punishment be used. Mr. Hastings agreed, but wanted Petitioner to call Mrs. H. first. (Transcript P. 277, L. 7-19.)

Petitioner notified Dusty, before notifying Dusty’s parents, that he was going to subject him to corporal punishment for skipping his seventh period weightlifting class. (Transcript P. 17, L. 10-12.) Petitioner then called Dusty’s mother, who

informed him that she is philosophically opposed to the use of corporal punishment and that she wished he had contacted her first before talking to Dusty. Reluctantly, she gave her permission for one swat to avoid undercutting

Petitioner’s apparent authority, but she stipulated that Petitioner could not hit Dusty as hard as he could hit. Petitioner agreed. (Transcript P. 9, L. 9-11; P.

278, L. 17-19.) When Dusty called his mother later that day, she told him that she had given her permission to let Petitioner give him one lick. (Exhibit LT-10; Transcript P. 19, L. 23-25.) Dusty was told by Petitioner during his seventh period class that he would receive his lick the next morning at 8:00 a.m. in Mr. Hastings’ office. (Exhibit LT-10.)

37.  Prior to Petitioner’s paddling of Dusty, Michael Williams, teacher and basketball coach for the District, heard Petitioner discussing a “machine-gun paddle style” for giving licks that involved the recipient placing his hands on the numerous short stroke swats. He also said that the paddling would be started over again if the recipient moved his hands. (Transcript P. 337, L. 16-25; P. 338, L. 1-4.)

38.  Prior to Petitioner’s paddling, Petitioner informed Mr. Hastings that he was going to administer the swats differently, without explaining what he meant by “different.” (Transcript P. 197, L. 15-16; P. 282, L. 17-18.)

39. On the morning of January 26, 1996, Petitioner and Mr. Hastings had Dusty called out of his tutorial class and then the three of them proceeded to Mr. Hastings’ office and closed the door behind them. (Transcript P. 50, L. 18-25; P. 51, L. 1-4.) At that time, there were approximately 10-15 students in the foyer in front of Mr. Hastings’ office. (Transcript P. 73, L. 25; P. 74, L. 1.) Two students, David B. and Tanner N., both members of the baseball team Petitioner coached, were also in foyer at the time of the incident. (Transcript P. 75, L. 17-19; P. 149, L. 8-9; P. 182, L. 18-19.) There were several conversations going on in the foyer, but the room fell silent during the paddling. The noise level returned to normal after it was over.
After Petitioner. Mr. Hastings, and Dusty entered Mr. Hastings’ office,

Dusty was told to pull his pants up (since he was wearing baggy pants that sagged

below his waist). He was then told to place his hands on the table in front of him. Petitioner was handed a wooden paddle, approximately 3 1/2” x 26” inscribed “RH” on the handle and “Board of Education” on the blade, by Mr. Hastings.

(Exhibits LT-10 and LT-15.) Then Petitioner, while holding the paddle just above

the handle, proceeded to administer swats to Dusty. The swats were not full-swing swats, but were a series of shorter swats delivered more rapidly than full swing swats. Dusty jumped away after approximately 4-8 swats and asked, “what happened to one?” (Transcript P. 288, L. 10.) Dusty was then told to get back in place so that the paddling could be finished. In all, Dusty received between 16 and 35 swats.
 (Transcript P. 243, L. 8-12.)

After the paddling, Mr. Hastings was the first to leave the office, but

instructed Dusty to remain until he returned. As he left the office and entered the foyer, Mr. Hastings told Tanner N., a student, to tell Coach Boyd when he came

Out of the office that he gives licks like a sissy. Petitioner left the office next and Tanner N. relayed Mr. Hastings’ message to him. Approximately 20 minutes later, after Mr. Hastings had returned to his office, he and Dusty discussed the incident and when Dusty felt he was ready to return to class, he did so.

(Transcript P. 78, L. 14-15; P. 245, L. 16-25; P. 246, L. 1-20.) Dusty called his mother during his lunch period and told her what had happened. Dusty’s mother

told Dusty to hang up so that she could contact the school. She immediately called and asked to speak to Mr. Claypool, who was unavailable at the time. She left a message for Mr. Hastings who returned her call a few minutes later. She expressed her displeasure to him regarding the paddling. Mr. Hastings told herthat Petitioner had already left for the day, and that he would like her support regarding this incident. (Transcript P. 21, L. 9-25; P. 22-23; P. 24, L. 1-7; P.

54, L. 5-6.)
40.  Mr. Hastings did not make a written report documenting the use of corporal punishment on Dusty, as he was required to do by the High School Student Handbook. (Transcript P. 220, L. 8-11.)

41.  During the paddling incident, it never occurred to Petitioner that he was violating the terms of his agreement with Mrs. H. to administer only one lick, when he substituted his machine gun paddling method. (Transcript P. 287, L. 23-25.)
42.  During the evening of January 26, 1996, Dusty attended the High School’s basketball game. At the game, Mr. Claypool, principal of the High School, asked him about the paddling. Mr. Claypool told Dusty that he was going to investigate the matter. (Transcript P. 86, L. 22-25; P. 87, L. 1-7.)

43.  On or about January 31, 1996, Petitioner was notified that he was suspended with pay pending an investigation of his administering corporal punishment to Dusty on January 26, 1996. (Exhibit LT-13.)

44.  Dr. Gloria Berry, Superintendent of District, notified Petitioner in a February 20, 1996 letter, that she was recommending to the District’s Board that his term contract be terminated and that he be discharged for good cause. She also notified him that his suspension was thereafter without pay. (Exhibit LT-19.)

45.  Dr. Berry offered the following reasons in support of her recommendation for termination of Petitioner:

  1.   Failure to meet the district’s standards of professional conduct by

       violating Principle II, Standard 5 and Principle IV, Standards 2 and

       4 of Board Policy DH (E), in the following particulars:

       (1)  Mr. Boyd administered the paddling rather than the principal

            or assistant principal;

       (2)  Mr. Boyd inflicted a number of swats far in excess of the

            three permitted by the regulations; and

       (3)  Mr. Boyd did not obtain parental consent for the punishment

            actually inflicted. (Exhibit LT-19)

46.  Petitioner used the machine gun paddle method to avoid further injuring his finger and because he did not want to bruise Dusty. (Transcript P. 282, L. 10-13.)
47.  Dusty was examined by Dr. Ronald DeWitt on January 29, 1996, for a baseball physical (DeWitt Depo. P. 7, L. 17-18; Boyd Exhibit 5). 

48.  Dr. DeWitt determined that Dusty had a healing yellow-green bruise, or ecchymosis, on his left buttock that was caused by broken blood vessels. (DeWitt Depo. Pg. 9, L. 9-10; Boyd Exhibit 5.) The bruise was “essentially inconsequential.” Dr. DeWitt found no need to look for broken bones or other

underlying problems. Dusty did not suffer substantial injury or harm as a result of the paddling. (DeWitt Depo. P. 14, L. 3-5; P. 20, L. 21-22; Boyd Exhibit 5.)

49.  Petitioner told Alan Law, Athletic Coordinator, that he “really tore [Dustysi ass up.” Petitioner made the comment because he felt he was being “ribbed and

teased” because he “couldn’t administer a hard pop.” (Transcript P. 334, L. 7-19;P. 321, L. 18-23.)

50.  In a memorandum dated February 7, 1996, addressed to Gloria Berry regarding the paddling, Mr. Claypool made the following comments concerning a meeting between himself, Petitioner and Dusty’s parents:

  4)   We sent for [Petitioner], who talks with the parents in my presence.

       He is apologetic, and admits he make [sic] a mistake. He

       demonstrates with a paddle that the pops were not hard, because he

       held the paddle in the middle of the “sweet spot” and, therefore,

       could not exert great force.” (Exhibit LT-11.)

Petitioner, however, thinks that the word “apology,” as used in the above

paragraph, is “too broad.” He believes it applies only to the fact that he did not contact Dusty’s mother again regarding the number of swats he administered to Dusty. (Transcript P. 295, L. 2-7.)

51.  Petitioner admitted that he violated the District’s policies regarding corporal punishment. (Transcript P. 319, L. 6-7.)
52.  Petitioner demonstrated the machine gun paddling method during the hearing, using Mr. Hastings as the recipient. (Transcript P. 209-211.)
53.  Petitioner used the machine gun method in a corporal punishment incident involving his son while he was teaching in the Palacios Independent School District. (Transcript P. 319, L. 12-25; P. 320, L. 1-8.)

54.  Neither Dusty nor his parents requested that Petitioner’s Contract be suspended or that Petitioner be fired. (Transcript P. 36 , L. 20-22; P. 61, L. 18-25; P. 62, L. 1-2.)

                                      SUMMARY

Corporal punishment is an acceptable method of discipline in the Lake Travis Independent School District, but only in a limited number of circumstances, administered by special personnel, and then only as a last resort. Truancy from school is one of the six circumstances listed in the 1995-1996 High School Student Handbook for which corporal punishment is an allowable disciplinary measure.

Because corporal punishment is a severe disciplinary measure, consent is required from a student’s parents before it can be administered. In the instant case, both Dusty and his mother signed the form rejecting corporal punishment as an acceptable form of punishment. Petitioner either disregarded the consent form or did not bother to check it, and informed Dusty that he would be subject to corporal punishment. After he had already informed Dusty, Petitioner contacted Dusty’s mother, who reluctantly gave Petitioner permission for one swat, without full force. Petitioner assured Mrs. H that her conditions would be met. Petitioner also confirmed with Dusty that he was to receive only one swat.

It is undisputed that more than 3 swats were given. However, the parties disagree on whether the punishment involved true swats or simply “light taps.
 After the demonstration by Petitioner performed on Mr. Hastings during the hearing, I find it difficult to classify the swats as “light taps.” Truly light taps, probably even for the most sensitive of people, would not have caused bruising. On the other hand, while I do believe that there was pain inflicted on Dusty, I do not believe that it was severe, especially in view of the fact that he attended the basketball game that same evening.

Nonetheless, whether the swats were hard or light does not alter the fact that Petitioner broke his promise to Dusty and his mother and violated the District’s policies regarding corporal punishment.         

The 1995-1996 Teacher and Student Handbooks both from the Middle School and High School clearly indicate that Petitioner was not authorized to personally administer corporal punishment, a fact Petitioner now acknowledges. However, Petitioner contends that his behavior was warranted because, at the time of the incident, Vice-Principal Hastings gave him permission to personally administer the corporal punishment.  While the conduct of Mr. Hastings in condoning Petitioner’s actions is a mitigating factor, it does not excuse Petitioner from fulfilling

and abiding by the terms of his contract, and it certainly did not give him the right to substitute his own standards and policies regarding corporal punishment for that of the Board.

While Petitioner discounts the fact that his contract and the District’s employee guidelines require him to comply with the District’s written policies, rules, and regulations, there is no question that Petitioner was either provided with, or had access to, all of the above referenced handbooks, which include behavioral guidelines for both students and teachers. Petitioner’s failure to make the effort to acquaint himself with the contents of the handbooks seems particularity egregious when one of Petitioner’s primary responsibilities was to supervise students in ISS.         
Petitioner made it clear that his apology was not global; rather, he specifically limited it to his failure to make a follow-up call to Mrs. H. This indicates that Petitioner still believes that his machine gun paddling method is an appropriate form, if not a more appropriate form, of corporal punishment than the one prescribed by the Board. This indicates that the potential for significant

harm still exists.

In addition, Petitioner’s need to defend his paddling ability to his co-worker because he believed he was being “ribbed and teased” indicates a level of maturity that leaves the District’s students open for future incidents of potentially significant harm.

Section 21.211(a) of the Code gives the Board the authority to terminate a term contract and discharge a term contract employee at any time during the period which the contract applies, based upon a showing of good cause.
Both sides have acknowledged that a single incident has been held to constitute good cause sufficient for the termination of a teacher under a term contract. The test regarding whether a single incident is sufficient is set forth in Whalen v. Rock Springs ISD, No. 065-Rlb-284, which provides the following:

When a teacher engages in activity which is potentially harmful to her students’ physical or emotion well being, a school district must be allowed to terminate that teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct. This is not to say that a teacher may be terminated for participating in any harmful activities no matter how minor; the harm must be significant. (Emphasis added.)

The potential for significant harm is present in the instant case. Even though Dusty was not severely harmed physically, the situation possessed the potential for significant harm--not just physically, but emotionally as well. The potential for significant physical harm undoubtedly existed when a school administrator and a teacher jointly violated the District’s mandates regarding the standards for corporal punishment. Petitioner’s actions in administering more than one swat were premeditated, and though he had time to contact Dusty’s mother about his decision to administer more than one swat, he chose not to do so. He also had the opportunity to stop the paddling after as few as, possibly, one swat over the limit, but he chose instead to compound his infraction.

The Board adopted policies regarding corporal punishment in order to protect students. Teachers cannot be allowed to treat the policies as merely being optional.

                                 CONCLUSIONS OF LAW

After due consideration of the record, applicable law, and the foregoing Findings of Fact, in my capacity as an Independent Hearing Examiner, I make the following Conclusions of Law:

1.   Petitioner, Robert “Bobby” Boyd, on January 26, 1996 violated                  Respondent’s corporal punishment policy and Principle II, Standard 5 and Principle IV, Standard 4 of Board Policy DH (E).

         2.   Respondent’s decision to terminate Petitioner’s term contract,


     effective February 20, 1996, was based on good cause and was lawful.

3. Petitioner’s suspension without pay pending discharge on February 20, 1996 was lawful.
           Signed this 30th day of April, 1996

       






Janet L. Bray

                                                Independent Hearing Examiner
� The range of swats represents the high end of the estimate given by Mr. Hastings and the low end given by Dusty. This was based on my opinion of the reliability of the testimony by all parties, inasmuch as Mr. Hastings admitted that he was guessing, and Dusty admitted that he just stopped counting after 20. (Transcript P. 63, L. 10-12; P. 243, L. 24-25; P. 244, L. 1-3.)





� Petitioner, Mr. Hastings, and two students, David B. and Tanner N., both baseball players for High School all characterized the swats as “taps” or “light taps.” (Transcript P.316, L. 13; P.244, L. 7-8; P. 151 L. 2-3; p. 178, L. 23.)





