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On the 4th day of March, 2003, the above styled and numbered case in the matter of the proposed termination of ULOMA BATISTE came on to be heard before the Independent Hearing Examiner of the Commission of Education of the State of Texas at the North Forest Independent School District’s office, at 7201 Langley Road, Houston, Texas 77016.


Emmett Sterling Huff, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commissioner of Education.  Petitioner, North Forest Independent School District, is represented by Ms. Zinetta Burney, Burney & Foreman, 5445 Almeda, Suite 400, Houston, Texas 77004.  Respondent, ULOMA BATISTE, appeared and is represented by Ms. Elizabeth Colvin, Wiseman, Durst, Owen & Colvin, P.C., 1004 West Avenue, Austin, Texas 78701-2019.


The Hearing Examiner, having examined the papers of the case and heard the evidence and argument of counsel, finds that he has jurisdiction of the case and the parties pursuant to Section 21.251 of the Texas Education Code.  The parties have agreed in writing to waive the right to a recommendation by the date prescribed by Section 21.257(a) of the Texas Education Code.  No written request for an open hearing having been received, the hearing was a closed hearing.  After a full hearing on the merits on the 4th and 5th of March, 2003 and after due consideration of the evidence and matters officially noticed, the Hearing Examiner makes the following findings of fact by a preponderance of the evidence.

Findings of Fact
1. On April 11, 2002,  ULOMA BATISTE, (“BATISTE”) Respondent, entered into a Teacher’s Contract with the North Forest Independent School District (“NFISD”) and was assigned to East Houston Intermediate School (Petitioner’s Exhibit 14).

2. BATISTE is a sixth grade Special Education Teacher.

3.
On Wednesday, October 2, 2002 during the first lunch period, BATISTE entered the cafeteria  with paperwork for Assistant Principal Dorothy Hicks (“HICKS”) to sign.


a.
Students Michael S., Jonathan P., John M., Ryan D., and other students were seated at a table along the path BATISTE took to reach A.P. HICKS.


b.
BATISTE dropped her pen which bounced by Student Ryan D. where he was seated at the table.


c.
BATISTE bent over and picked up the pen.


d.
BATISTE, as she straightened up, brushed back her braided hair with her hand and in the process brushed her hand against the cheek and ear of Student Ryan D.


e.
BATISTE asked the student if he was “OK” and apologized.


f.
BATISTE proceeded to A.P. HICKS, obtained her signature, and returned to her room.


g.
Student Ryan D., at the end of the lunch period, approached Teacher Kenneth Austin in the cafeteria and showed him a scratch on his cheek and said in response to a question by Austin “No, I don’t really think she meant it.”


h.
Student Ryan D., in the commons area between the cafeteria and the gymnasium, approached Principal Ralph Johnson (“P. JOHNSON”) and accused BATISTE of slapping him.

4.
Principal JOHNSON observed redness on the check of the student, sent him to the nurse, and conducted a building level investigation on October 2, 2002.

5.
Principal JOHNSON on October 3, 2002 made a two page report to Mr. Lemmie Watson, Executive Director of Schools I (Petitioner’s Exhibit 10).

6.
Principal JOHNSON was instructed to report the matter to Edgar Dansby, III, Executive Director of Human Resources for the District, who with a Mr. Lemmie Watson conducted a District level investigation and referred the matter to the District Police Department.

7.
Officer Joseph York of the District Police Department conducted an investigation and served Citation No. 003929 on BATISTE at her home (Petitioner’s Exhibit 13).

8.
The Citation No. 003929, in affidavit form, is undated and unsworn.

9.
No written investigative report was assembled by the District.

10.
The report and complaint of Ryan D. was contrived, a scheme, and part of a continuing course of conduct by a hyperactive undisciplined student to call attention to himself.

11.
Edgar Dansby, III, Executive Director of Human Resources, by letter dated October 11, 2002 gave notice to BATISTE that she was suspended from her job without pay effective October 14, 2002 for assault on a minor child (Respondent’s Exhibit 18).

12.
Fran Gentry, President of the Board of Trustees of North Forest ISD, by letter dated October 22, 2002 gave notice of proposed termination for “physical abuse of a minor child under her supervision, i.e. a slap to the child’s face” (Petitioner’s Exhibit 3).

13.
The testimony of Students Michael S., Jonathan P., and John M. is not believable, an obvious effort to support another student against a teacher, and is of no probative value.

14.
The testimony of Ryan D. is contradictory, not believable, and of little probative value.

15.
BATISTE did not slap Ryan D.

16.
BATISTE did not intentionally, knowingly, or recklessly cause bodily injury to Ryan D.

17.
BATISTE did not assault Ryan D.

18.
BATISTE did not physically abuse Ryan D.

19.
BATISTE did not violate the Code of Ethics and Standard Practices for Texas Educators.

20.
BATISTE has not failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in the State of Texas.

Conclusions of Law
1. The Hearing Examiner has jurisdiction under Section 21.251 of the Texas Education Code. 

2. Pursuant to Texas Education Code Section 21.154(4), North Forest Independent School District Board of Trustees may terminate the contract of ULOMA BATISTE only for good cause as determined by the Board and defined by Section 21.156.

3. Section 21.211(a) of the Texas Education Code provides “a Term Contract may be terminated at any time for good cause as determined by the Board of Trustees”.

4. North Forest Independent School District has no good cause to terminate the Term Contract with ULOMA BATISTE pursuant to Sections 21.154(4) and 21.156(a) of the Texas Education Code and Section 5 of the Contract.

5. ULOMA BATISTE as a matter of law has not failed to meet accepted standards of conduct for the teaching profession as adopted by NFISD and as generally recognized and applied is similarly situated school district in Texas which would warrant her termination.

Proposal for Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, pursuant to Section 21.257(a)(2) of the Texas Education Code, the Hearing Examiner respectfully recommends that the Board of Trustees of the North Forest Independent School District deny the recommendation of the District’s administration to terminate the employment of ULOMA BATISTE, reinstate her to her teaching position, and restore pay and benefits lost as a result of this proposed termination, if any.


SIGNED this _______ day of May, 2003.







__________________________________________







EMMETT STERLING HUFF







Independent Hearing Examiner
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