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                               Statement of the Case

              Petitioner, Andrews Independent School District provided notice of proposed termination of the term contract of Debne Cox, Respondent. Ms. Cox timely requested a hearing under Chapter 21, Subchapter F, Texas Education Code.

              Debne Cox is represented by Tiger Hanner of Austin, Texas. The Andrews Independent School District is represented by Bill Buechler and Cynthia Buechler of Austin, Texas. Carmen E. Rodriguez is the Certified Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

                                  Findings of Fact

1.   Andrews Independent School District (“AISD”) has employed Debne Cox as an elementary school teacher since 1985. TR. 51.

2.   AISD employs Debne Cox (Respondent) as a professional employee under a one year term contract for the 1998-99 school year. P-1.

3.   In May of 1998, Respondent Cox asked her principal, Mr. Robert Crawford, if she could take five days of personal leave during the first full week of the 1998-99 school year so that she could go on cruise which she had won selling Herbalife Products. Mr. Crawford and Dr. Irvin Huddleston, superintendent, denied Respondent’s request because of the importance of the first week of school to the students. TR 12-17.
4. On or about July 24,1998 Respondent learned of another opportunity to go on a cruise which was scheduled for the second week of school, August 24-28, 1998. Ms. Cox again approached Principal Crawford with a request to take personal leave on that week. Principal Crawford and Dr. Richard Bain, the superintendent’s designee, granted Respondent’s request for leave August 24—28, 1998. TR 17-18.

5. On or about August 3 or 4, 1998, Ms. Cox learned that the cruise was to depart on August 21, 1998, so she would need one more day of leave. That day was the Friday of the first week of school. She made the request to Principal Crawford who denied it. Dr. Bain, again acting as the superintendent’s designee, upheld Principal Crawford’s denial of the leave request for August 21 1998. TR 21-22; 33-37.

6. On August 17, 1998, Ms. Cox again met with Mr. Crawford who reiterated that the request for leave was not approved and that taking the day might cost her her job. TR 33.

7. On August 20, 1998, Dr. Bain and Mr. Crawford delivered a written directive to Respondent that her request for leave on August 21,1998 was denied. In the memorandum, Ms. Cox was informed that by choosing to be absent from duty in order to take the trip she would be subject to any and all disciplinary measures which the administration believed would be necessary and appropriate under official district policy. TR 37-38; 115-117.

8. Despite the denial of personal leave for August 21, 1998 and the written memorandum, Ms. Cox considered and ultimately decided to go on the cruise and take a day of personal leave on that Friday without permission. TR 40-41.

9. Respondent did not report to work on August 21, 1998. TR 41.

10. Respondent admitted that she disobeyed a directive from the administration. TR 50.

11. Respondent admitted that she was insubordinate. TR 50.

12. On August 31, 1998, the Respondent was suspended with pay pending a possible recommendation to the AISD Board of Trustees regarding her contract status. TR 212.

13.  On September3, 1998, the Board of Trustees of the Andrews Independent School District proposed the termination of Respondent’s contract. The Notice of proposed termination received by the Respondent stated that termination was proposed for the following reasons:
     1.   Failure to comply with official directives;

     2.   Failure to comply with school district policies;

     3.   Insubordination;
     4.   Failure to meet the accepted standards of conduct, as determined by                            the Board for the profession; and
     5.   Neglect of duties. P-8; P-9; P-1O. TR 252-253.

14.  Respondent’s actions violated the Educator’s Code of Ethics. P-15.
15.  Respondent’s actions violated her contract of employment with AISD. Such action constitute good cause for termination. P-1.

16.  Respondent’s actions violated AISD policy 4222-4224 leaves of absence. Such actions constitute good cause for termination.

17.  Respondent’s actions constituted a failure to meet the accepted standards of conduct, as determined by the Board, for the profession. Such actions constitute good cause for termination.

                             Conclusions of Law

         1. The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F. Section 21.251 of the Texas Education Code.

         2. Petitioner provided Respondent with notice of the proposed termination of her term employment contract, which was timely and proper. Tex. Educ. Code §21.201 et seq.

         3. AlSD’s leave policy required Respondent to secure approval from the Superintendent or the Superintendent’s designee for taking leave on August 21, 1998. Respondent’s deliberate failure to follow the district’s leave policy constitutes good cause for termination. Tex. Educ. Code §22.003(a); AISD Policy 4224.

         4. Good cause exists for the termination of Respondent’s term contract based on Respondent’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same circumstances. Respondents actions were of a serious nature, and were inconsistent with the continued existence of the employer-employee relationship. Lee-Wright. Inc.

v. Hall, 840 S.W. 2D 572, 580 (Tex. App.-Houston [1st Dist] 1992, no writ); Duncan v. Highland Park ISD, TEA Docket No. 085-R2-398 (1998); Kinsey v. Quinlan, TEA Docket no. l04-R2-598 (1998).

         5. By failing to report for work on August 21, 1998, as directed, Respondent failed to perform as an ordinary employee would under the same circumstances. Respondent’s failure to report to work constitutes good cause for termination. Duncan v. Highland Park ISD. TEA Docket No. 085-R2-398 (1998); Miller v. Houston ISD, TEA Docket No. 146-R2-798 (1998); Pfeuffer v. Dallas ISD, TEA Docket No. 163-R2-898 (1998).

         6.   Failure to follow directives and insubordination constitute good cause for termination. Burnett v. Houston ISD, TEA Docket No. 172-R2-898 (1998).

         7.   The preponderance of the evidence supports the following reasons given by the Petitioner for the termination of Respondent’s term contract:

              1.   Failure to comply with official directives;

              2.   Failure to comply with school district policies;

              3.   Insubordination;

              4.   Failure to meet the accepted standards of conduct, as determined by the Board for the profession; and

              5.   Neglect of duties. P-8; P-9; P-10.

                                     Discussion

              The general facts giving rise to this case are not in dispute. The evidence showed that Ms. Debne Cox, a first grade teacher at Glorieta Elementary School, took one day of personal leave during the first week of the 1997-98 school year without permission, and in contravention of an official directive. Ms. Cox had requested and received permission to take personal leave to go on a

cruise during the second week of school, August 24-29, 1998. When she learned that due to the cruise schedule, she would need to take an extra day during the first week of school, she again asked for approval. Her superiors denied the request and directed her to report to work. She was further advised that if she chose to be absent from duty on the day in question, she would be subject “to any and all disciplinary measures which the administration believed would be necessary and appropriate under official district policy”. She decided to be absent. Upon her return she was notified of the proposed termination.

              Respondent presented evidence and requested findings of fact designed to exonerate or at least mitigate her conduct. For the most part, these facts were also not in dispute. Respondent showed that she had a good record of performance for over thirteen years as a teacher with the Andrews Independent School District. Never had she received an oral or written reprimand, a negative evaluation, or placed on a growth plan. Never had she been the subject of a formal grievance or been proposed for termination. Never had Ms. Cox been accused of violating any district policy, state policy, contract provision or the Teacher Code of Ethics. TR 50-60.

              Respondent also attempted to show that she had been misled by the administration and a member of the school board. Ms. Cox testified that even though she asked repeatedly what the punishment would be, she was never told explicitly that she would be proposed for termination. She also presented evidence that a school board member, who was also a personal friend, told Ms.

Cox she would not be terminated and in fact, that the board member encouraged her to go on the cruise. TR 77-78; 81-86.

              Ms. Cox also presented evidence that she exercised reasonable care and prudence in preparing for her absence. Respondent notified the school secretary she would be absent, made arrangements for a substitute, and prepared all lesson plans and activities for her classes. TR 70.

              Finally, Respondent showed that no serious consequences resulted from her actions. For example, no violations of criminal law or civil rights occurred, no one’s health, safety or welfare was compromised, and her students suffered no educational detriment or hardship.

              The issue to be determined is whether good cause exists for termination. In particular, would a person of ordinary prudence fail to perform the duties in the scope of employment under the same or similar circumstances that Respondent failed to perform? Was Respondent’s conduct inconsistent with the continued existence of the employer-employee relationship. Lee-Wright Inc.

v. Hall 840 S.W.2d 572. 580 (Tex. App.-Houston [1st Dist.] 1992, no writ).

              While the allure of a Caribbean cruise vacation in this day and age might appear to be too good to pass up, and the temptation to take it might present a dilemma for many, the standard works even in this situation. In fact its application is rather simple. The key words are “a person of ordinary prudence..”. According to Black’s Law Dictionary, prudence is defined as “carefulness, precaution, attentiveness, and good judgment, as applied to action or conduct..”. Therefore, a person of ordinary prudence would not risk her professional position and source of livelihood by failing to follow a clear, direct, reasonable instruction given by her employer.

              Respondent avers that an employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature. While there may be many examples and interpretations of what constitutes, “a failure to perform which is of a serious nature,” application of that standard to these facts is also rather simple. When there is a job to do, and the employee

outrightly refuses to perform it without reasonable justification, that should qualify as sufficiently serious. 

              Respondent argues that although she expected to receive some kind of punishment, termination of an otherwise positive and productive employment relationship is simply too harsh a measure. Harsh it is. It certainly is a shame that a high caliber teacher would find herself in this situation. However, it is a situation that, for the most part, she chose for herself by disregarding her duty and succumbing to the enticement offered to her.

              The school district officials involved have not acted unreasonably. They should be entitled to the expectation that their employees will follow their reasonable directives which are within the scope of employment. After all, the teacher-school district relationship is basically a contractual one. Each party expects the other to perform unless there is reasonable excuse. The excuse here was not reasonable. Certainly a teacher would not excuse the school district’s failure to perform its end by, for example, refusing to cut the employee’s paycheck because it had other things to do. Finally, the concept of remediation does not appear to apply in these circumstances because the failure to perform was not inadvertent, nor was it due to a lack of experience, information, or skills.

                                   Recommendation

              After due consideration of the record, matters officially noticed; and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Certified Hearings Examiner it is hereby

              RECOMMENDED that the Board of Trustees of the Andrews Independent School District accept and approve this proposal for decision.
              SIGNED AND ISSUED this 13th day of December, 1998.

                                        Carmen E. Rodriguez

                                        Independent Certified Hearing Examiner

