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       BASIS OF HEARING:     Appeal of Recommendation of Termination of

                             Teacher Contract

       RECOMMENDATION:       The School Board should terminate Irene

                             Sanchez’s Probationary Contract for 1998—99

                             and Term Contract for 1999—2002

                                         I.

                                  FINDINGS OF FACT

              A.   After due consideration of the evidence, including

         matters officially noticed, in my capacity as Certified Hearing

         Examiner, I make the following Findings of Fact (citations to

         evidence are not exhaustive or exclusive, but are intended to

         indicate some basis for the particular finding of fact)

              B.   References to the transcript “TR” refers to the

         transcript for the proceedings that occurred on August 31, 1999.

                   1.   Irene Sanchez (Ms. Sanchez) was employed by Dallas

         Independent School District (DISD) pursuant to a Probationary

         Contract for 1998 to 1999, and a Term Contract for 1999 to 2002.

         Exh. DISD-l

                   2.   Ms. Sanchez was, at all material times, a Licensed

         Specialist in School Psychology (LSSP) at DISD. TR p. 12, line 12
         — p. 13, line 25; p. 85, lines 2—4; p. 99, lines 1—22.

                   3.   Ms. Sanchez was, at all material times, a staff

         member of Psychological, Social, and Diagnostic Services (“PSDS”)

4. Ms. Sanchez’s duties included assessing students at
         DISD. TR p. 12, line 16 — p. 14, line 4.

                   5.   Ms. Sanchez received a monthly salary from DISD to

         assess students.

                   6.   Ms. Sanchez’s normal assignment did not include

         assessing students at Nancy J. Cochran Elementary School

         (“Cochran”)

                   7.   On or about July 15, 1999, Ms. Sanchez received a

         letter, Exh. DISD-lO, placing her on administrative leave and

         recommending that her employment be terminated for good cause. The

         recommendation was made under the following Board policy

         provisions:

                        a.   Failure or refusal to comply with policies,

         orders, and directives of the Board, General Superintendent, and/or

         designees. DF (Local), No. 1.

                        b.   Any act or conduct while at school, whether in

         or out of a classroom, which is either indecent, obscene, illegal,

         cruel, abusive, or is otherwise contrary to and inconsistent with

         the ordinary standards set by the performance and conduct of the

         other professional public employees of the District. DF (Local),

         No. 2.

                        c.   Altering or tempering with time cards, “sign

         in/out” roster, insurance records, or any other District documents

         or records, or making a false entry in, or false alteration of, a

         District record. DF (Local), No. 18.

                        d.   Insubordination, including refusal or failure

         to perform work assigned and/or refusal to obey orders of

         supervisors. DF (Local), No. 20.

                        e.   Conduct or behavior not otherwise expressly

         referred to in this policy, either during or off working hours,

         that could cause the public, students, or employees to lose

         confidence in the administration and integrity of the District. DF

         (Local), No. 24.

                        f.   Failure to meet acceptable standards of conduct

         for employees in like or similar positions, which would make

         retention of the employee detrimental to the best interests of the

         District. DF (Local), No. 25.

                        g.   Violation of any federal statute or state law,

         or the United States or State of Texas Constitution. DF (Local),

         No. 28.

                        h.   Failure or refusal to fulfill duties or

         responsibilities as set forth under the terms and conditions of the

         employment contract, or contained in the employee’s job description

         or local Board policy. DF (Local), No. 29.

                        i.   Any other reason constituting “good cause”

         under Texas Law. DF (Local), No. 32.

                   8.   Furthermore, the July 15, 1999, letter recommended

         termination for these specific reasons:

                        a.   You misrepresented the date of testing services

         rendered.

                        b.   You submitted pay for testing services which

         occurred on a day you were already receiving pay for requested

         personal leave. Such pay would have represented “double” payment

         from the District for the same period of time.

                        c. You scheduled testing services on a day which

         was not designated under the PSDS 1998-99 5aturday/H~lliday

         Assessment Project.

                   9.   On July 30, 1999, Ms. Sanchez requested the

         appointment of a Certified Hearing Examiner by the Texas Education

         Agency to hear this dispute. Robert C. Prather, Sr., was notified

         on August 2, 1999, of his selection as Certified Hearing Examiner

         to conduct a hearing in this dispute. The assignment was accepted

         on August 2, 1999.

                   10.  On August 10, 1999, a pre-hearing was held.

                   11.  On August 31, 1999, the hearing in this matter was

         commenced as a closed hearing and was completed on August 31, 1999,

         with both parties in attendance represented by counsel.

                   12.  Ms. Sanchez was entitled to receive supplemental pay

         if she assessed students at a DISD school to which she was not

         assigned and all assessment activities were completed on Saturdays

         or school holidays, pursuant to the PSDS 1998-99 Saturday/Holiday

         Assessment Project (PSDS Project). Exh.. DISD-l0, Request 15
                   13.  Ms. Sanchez took a business personal day, for which

         she was paid on Friday, May 7, 1999. Exh. DISD-4
                   14.  The PSDS Project provides for payment for activities

         on Saturdays/Holidays, not personal days.

                   15.  Ms. Sanchez conducted assessment activities of

         Maria V. at Cochran on Friday, May 7, 1999. Exh. DISD-8
             16.  Ms. Sanchez conducted assessment activities of

         Wanda P. at Cochran on Friday, May 7, 1999. Exh. DISD-7
                   17.  Ms. Sanchez had discussions with Rocio G.’s teacher

         at Cochran on Friday, May 7, 1999, about his assessment. Exh.
         DISD-9

                   18.  Ms. Sanchez completed and turned in a time card

         which indicated that she conducted assessment activities of

         Maria V. on Saturday, May 8, 1999. Exh. DISD-5
                   19.  Ms. Sanchez completed and turned in a time card

         which indicated that she conducted assessment activities of

         Wanda P. on Saturday, May 8, 1999. Exh. DISD-5
                   20.  Ms. Sanchez completed and turned in a time card

         which indicated that she conducted assessment activities of

         Rocio G. on Wednesday, March 10, 1999. Exh. DISD-5
                   21.  Ms. Sanchez was not allowed to receive supplemental

         pay for assessment activities of Maria V. and Wanda P., because

         Ms. Sanchez tested and assessed these students on Friday, May 7,

         1999.

                   22.  May 7, 1999, when Ms. Sanchez performed a part of

         the evaluations of Maria V., Wanda P., and Rocio G., was not a

         Saturday or a holiday.

                   23.  Ms. Sanchez knew the guidelines and procedures for

         participating in the PSDS Project.

                   24.  Ms. Sanchez falsified the entry of the test dates

         for Maria V. and Wanda P. on Exh. DISD-5, since the acts of testing

         took place on May 7, 1999.

                   25.  Ms. Sanchez falsified the student record of

         Wanda P., Exh. DISD-7, by placing the wrong “Date of Test” on four

         (4) different pages of that Exhibit.

                   26.  Ms. Sanchez falsified a student record for Maria V.,

         Exh. DISD-8, by falsifying “Date of Test.”

                   27.  Ms. Sanchez used the actual date of testing when

         reporting the “Test Date” on her regular case load documents.

         TR p. 147, lines 19-25.

                   28.  On Rocio G., Ms. Sanchez could not have obtained the

         teacher input to do the testing on Rocio G., because the date

         Ms. Sanchez reflected for testing of March 10, 1999, was during

         Spring Break and the teachers were not at the school. TR p. 96,
         lines 1—22.

                   29.  A purpose of the PSDS Project is to provide

         additional time periods to complete the testing since DISD does not

         have sufficient staff to complete the testing on regular time.

         TR p. 16, lines 8—13.

                   30.  If testing is done on Monday through Friday, a

         weekday that is not a holiday, but the remainder of the assessment

         and paperwork is done on a Saturday or holiday, it is a violation

         of the policy of the PSDS Project. TR p. 85, line 23 to page 86,

         line 13.

                   31.  Ms. Sanchez violated the rules of the PSDS Project

         because she claimed that she was entitled to supplemental pay for

         assessment activities that occurred on Friday, May 7, 1999, when

         she was also being paid her regular salary.

                   32.  Ms. Sanchez falsified her time card when she claimed

         that she was entitled to supplemental pay for assessment activities

         of Maria V. and Wanda P., which she claimed occurred on Saturday,

         May 8, 1999.

                   33.  Ms. Sanchez admitted to Joyce Faulks that she should

         not have gone to Cochran on Friday, May 7, 1999, to assess

         Maria V., Wanda P., and Rocio G.

                   34.  Ms. Sanchez authorized Joyce Faulks to withdraw her

         time card for all assessment activities that were listed for

         Maria V. and Wanda P.

                   35.  Ms. Sanchez was not actually paid for the time she

         claimed on May 20, 1999, in Exh. DISD-5
                   36.  In 1998, Ms. Sanchez forged the signature of her

         Supervisor to a document concerning DISD and one of its students.

         TR p. 147, lines 12—18.

                   37.  Good cause exists for terminating Ms. Sanchezts

         employment from DISD.

                                        II.

                                     DISCUSSION

              A.   To terminate Ms. Sanchez’s contract, DIED must establish

         good cause, which has been described in Commission Opinions, cases,

         and the statute.

              B.   Good cause is statutorily defined as the failure to meet

         the accepted standards of conduct for the profession that are

         generally recognized and applied in similarly situated school

         districts in this state. TEX. EDUC. CODE § 21.104 (Vernon’s Supp.

         1999)

              C.   As stated in Kinsey v. Quinlan ISD, 092—R2—598

         (07/01/98), the Texas courts have defined “good cause’ as:
              “Good cause for discharging an employee is defined as the

              employee’s failure to perform the duties in the scope of

              employment that a person of ordinary prudence would have

              done under the same or similar circumstances, An

              employee’s act constitutes good cause for discharge if it

              is inconsistent with the continued existence of the

              employer-employee relationship.”

         Lee—Wright, Inc., v. Hall, 840 SW2d 572, 580 (Tex. App.—Houston

         [1st Dist] 1992, no writ)

              “Good cause is a high standard. An employee must not

              only fail to perform as an ordinary employee would, but

              the failure must be of a serious nature. There is good

              cause to terminate a contract if a teacher failed to

              perform as an ordinary employee would and this failing is

              of a serious nature.”

              D.   In addition, a teacher may be terminated for good cause

         when the grounds are failing to follow a general directive, that

         is, not one directed at a specific teacher, such as complying with

         times of arrival and departure and procedures for clocking in,

         Harries v. Burkeville ISD, Docket No. 047—92—1197 (Comm’rs. Dec.

         1997); or, a directive specifically directed to a teacher, such as,

         turning in the next week’s lesson plan on the Friday before that

         week. Cox v. Andrews ISD, Docket No. 092-R2—199 (Comm’rs Dec.

         1999). It should be noted that Cox involves someone taking

         personal leave despite being told not to do so. In this case,

         Ms. Sanchez knew the procedures for this special program, PSDS

         Project, to receive additional compensation. However, she did not

         comply with those guidelines and falsified documents.

              E.   Ms. Castro, Ms. Faulks, and Dr. Torres, persons familiar

         with and participants in the PSDS Project do not test on weekdays,

         including weekdays that are not holidays. The actions of

         Ms. Sanchez on May 7 and 8, 1999, are not consistent with the

         guidelines, practices, policies, and conduct for the PSDS Project

         which Ms. Castro, Ms. Faulks, and Dr. Torres follow.

              F.   Apparently, there is more assessment work than can be

         done during regular business hours. The purpose of the PSDS

         Project is to provide additional time periods for assessments to be

         done and to pay an employee for that additional work. To permit a

         teacher to take a weekday for personal leave when she ought to be

         working on her regular assessments and then to apply for payment

         for the same type of work through the PSDS Project would be

         inconsistent. The employees are needed to be working every

         workday. If they want to work some additional time in addition to

         those workdays, then Saturdays or Holidays are permissible time

         periods for which they can bill additional amounts for these

         services.

              G.   Ms. Sanchez was familiar with this program and how it was

         supposed to work. She stated that when she had questions, she

         asked someone. In January and February 1999, Ms. Castro told

         Ms. Sanchez that she could not test students during weekdays, but

         that it must be done on Saturdays or holidays. Ms. Faulks stated

         that she explained or provided the guidelines and procedures to Ms.

         Sanchez. The written guidelines themselves are entitled

         “Saturday/Holiday”.

              H.   In doing her own “regular” testing and reporting,

         Ms. Sanchez would fill in the date the test was actually given in

         the column “Test Date” on the form similar to Exh. DISD-5 as well

         as on the testing materials such as Exhs. DISD-6, -7, and -8.

         However, on Thursday, May 6, 1999, Ms. Sanchez was apparently

         presented with a dilemma. There were cases which she had said that

         she would do that were due by the following Thursday. On the only

         Saturday that she had to do the work, she had other commitments.

         Therefore, the only day that she had to do the work so that she

         could receive the additional funding was a weekday. Weekdays are

         not permitted days for service under this PSDS Project.

         Ms. Sanchez knew that if she turned in a time card showing a

         weekday, it would be challenged. Therefore, it is a reasonable

         conclusion from the evidence that she wrote in on Exh. DISD-5 for

         the “Test Date” the date of 5-8—99, Saturday, in order to avoid a

         question being raised about the time card. Unfortunately for her,

         the question was raised anyhow.

              I.   Ms. Sanchez then perpetuated this ruse by listing the

         “Date of Test” on the student’s records for Wanda P., Exh. DISD—7,

         as 5—8—99 instead of 5—7-99 as it should have been for those

         records to be accurate.

              J.   The same attempt to mislead is also reflected in student

         Maria V.’s student record, Exh. DISD-8. However, we find a

         compounding of the problem and the confusion that it creates with

         the student’s records. On the first page of Exh. DISD-8, the “Test

         Date” is shown to be March 8, 1999, which would have been during

         Spring Break, an authorized time to do the test. However, now

         Ms. Sanchez says that, in actuality, that is a mistake which she

         made on the first page of the Exhibit and the actual “Date of Test”

         should be 5—8—99. This is not true either, because the actual date

         of the test is May 7, according to Ms. Sanchez. TR p. 135, lines

         1—25; p. 142, lines 11 to p. 145, line 18.

              K.   On the second page of Exh. DISD—8 for “Date of Test”,

         Ms. Sanchez has written 5—8—99, although it looks as if there was

         some mark-over of the day “8”. According to Ms. Sanchez, May is

         the correct month and 8th is the day she completed the report, but

         she actually gave the test at the school on May 7th.

              L.   On the third page of Exh. DISD-8, the date in Spanish is

         March 8, 1999. Again, Ms. Sanchez says that it should be 5-8-99.

         The month is a mistake, and the 8th is when she completed the test

         and reports as opposed to when the test was given, just like the

         wrong date on page 1.

              M.   On the fourth page of Exh. DISD-8, the Comprehensive

         Individual Assessment Summary shows the “Date of the Report” as “5—

         8—99” and the date of “Student Interview and Observation” as “3—8-

         99”, According to Ms. Sanchez, that should be 5-8-99.

              N.   On the fifth page of Exh. DISD-8, for the Stanford Binet,

         the date (which appears to have the number for the month altered)

         appears to be 5—8—99. This also should have been 5-7—99. If

         originally, it was 3—8-99, this would appear to be consistent with

         the 3-8-99 on the previous page.

              0.   For this student, at a minimum, there are a number of

         errors and inconsistencies in Exh. DISD-8. More importantly, these

         are inaccuracies in this student’s records. It is noted that, for

         the PSDS Project, whether it is Project Guidelines, Exh. DISD—3, or

         Exh. Sanchez-2, the cases are to be returned within two (2) weeks.

         From the fourth page of Exh. DISD-8, Comprehensive Individual

         Assessment Summary, the information from the classroom teacher was

         first obtained on September 21, 1998. Should the report have been

         completed then or no more than two (2) weeks later? Maybe the

         March 8, 1999, date of the student interview and the Stanford Binet

         test is when they were actually given. Now, according to Ms.

         Sanchez, they were actually done two (2) months after March 8,

         1999. But, May 8, 1999, is also inaccurate since the test was May

         7.   This is the student’s record, not just Ms. Sanchez’s time

         record, on which she has entered inaccurate information.

              P.   Concerning Rocio G., Ms. Sanchez said he was tested March

         10, 1999, which was during Spring Break, and states that she

         finished the paperwork on Rocio G. on March 10, 1999. TR p. 39,
         line 17 to p. 40, line 4.

              Q.   Ms. Rosborough, in conversation with Ms. Sanchez on May

         7, 1999, stated that those discussions were about the status of the

         papers and test results for Rocio G. If they had been completed on

         March 10, 1999, why was Ms. Rosborough asking for the results in

         order to complete the information needed for the ARD papers?

         TR p. 48, line 16; p. 49, line 24.

              R. Ms. Sanchez’s reference to Section 22.003 of the

         Education Code concerning personal leave is not determinative of

         whether or not Ms. Sanchez may make a claim under the

         Saturday/Holiday program. “Personal leave” is not stated in terms

         of “holiday”. The PSDS Project guidelines are not restricting what

         Ms. Sanchez can do on a personal leave day. However, one cannot

         make a claim under the PSDS Project unless the work is done on a

         Saturday or holiday. There is no contention that May 7, 1999, was

         a holiday. It is undisputed that the weekday, May 7, is the day

         that Ms. Sanchez did the testing for which she seeks to make a

         claim for funds under the PSDS Project. While there may be some

         confusion between Exh. DISD-3, The Guidelines, and Exh. Sanchez-2,

         The Guidelines, as to when each of those was distributed, what is

         controlling is that Ms. Sanchez knew the rules. Ms. Castro

         testified that she told Ms. Sanchez in January and February 199,

         when Ms. Sanchez said she was going to complete testing on a

         weekday, that it was not permitted under the Project.

              S.   Ms. Sanchez, by her own testimony, has stated that she

         knew that on the only Saturday on which to get the work done before

         the following Thursday in May, she was otherwise occupied and she

         would have to do it on Friday, which was a normal workday. Even

         though she was taking it as a personal leave day, it was still a

         weekday, not a Saturday or holiday. Furthermore, if she had

         questions about the propriety about doing that act, then she could

         have asked. There is no evidence that she did. However, she has

         indicated in the past, that if she had a question about the

         Project, she would ask someone how to proceed. There is no

         evidence of anyone else using a “personal leave” day for purposes

         of making a claim under the PSDS Project or of any staff,

         management, policy, guideline, or statement saying that an employee

         could take a “personal leave” day to perform a test and claim it as

         a Saturday or holiday under the PSDS Project.

              T.   Ms. Sanchez’s conduct is inconsistent with the continued

         existence of the employer—employee relationship. To paraphrase

Dr. Torres, DISD cannot rely upon the integrity of Ms. Sanchez work and
documents. TR p. 103, line 10 to p. 105, line 7.

                                        III.

                                 CONCLUSIONS OF LAW

              After due consideration of the record, of the evidence at the

         hearing, arguments of counsel, matters officially noticed, Briefs

         submitted, and the foregoing findings of fact, in my capacity as

         Hearing Examiner, by a preponderance of the evidence, I make the

         following conclusions of law:

              A.   Jurisdiction in this case is proper under Texas Education

         Code, Section 21.104(a)(2).

              B.   DISD had good cause to terminate Ms. Sanchez’s contract

         of employment before the end of its term which is supported by the

         evidence.

              C.   The reasons for DISD’s suspension and termination of

         Ms. Sanchez, as described herein, were so serious that remediation

         was not possible or required. Additionally, Ms. Sanchez had

         previously falsified another document related to school activities,

         a student, and her job performance. This type of conduct does not

         require remediation.

              D.   These acts and conduct violate the terms and provisions

         of Ms. Sanchez’s contract, School Board policy, and state law,

         including Ms. Sanchez:.

                   1.   Tested students on a weekday that was not a holiday

         or Saturday, in violation of the PSDS Project;

                   2.   Filled in a time card for payment under the PSDS

         Project showing a “Test Date” of 5-8—99, when the tests were

         actually given on 5-7-99;

                   3.   Filled in the “Test Date” on student records with a

         date of 5—8—99, when the student was actually tested on 5—7—99; and

                   4.   On a student record, showed a “Test Date” of 3—8-99,

         which Ms. Sanchez now says should be 5-8-99. Exh. DISD-7 Even so,

         the actual test date for some of the tests is 5-7, not 5—8-99. No

         tests were given this student on 5-8-99.

              E.   The DISD’s decision to terminate Ms. Sanchez’s Contracts

         was and is supported by evidence of her misconduct and failure to

         perform as claimed.

              F.   Ms. Sanchez failed or refused to comply with policies,

         orders, and directives of the Board, Superintendent, and/or

         designees. DF (Local) No. 1.

              G.   Ms. Sanchez’s conduct while at school, whether in or out

         of a classroom, was illegal or otherwise contrary to and

         inconsistent with the ordinary standards set by the performance and

         conduct of the other professional public employees of DISD. DF

         (Local) No.2.

              H.   Ms. Sanchez altered or falsified time cards and documents

         related to DISD and students of DISD. DF (Local) No. 18.

              I.   Ms. Sanchez’s conduct was insubordinate, including

         refusal or failure to obey orders of supervisors. DF (Local)

         No. 20.

              J.   Ms. Sanchez’s conduct or behavior not otherwise expressly

         referred to in the DISD policies, either during or off—working

         hours, could cause the public, students, or employees to lose

         confidence in the administration and integrity of DISD. DF (Local)

         No. 24.

              K.   Ms. Sanchez failed to meet acceptable standards of

         conduct for employees in like or similar positions, which would

         make retention of the employee detrimental to the best interests of

         DISD. DF (Local) No. 25,

              L.   Ms. Sanchez violated state law. DF (Local) No. 28.

              M.   Ms. Sanchez failed or refused to fulfill duties or

         responsibilities as set forth under the terms and conditions of the

         employment contract, or contained in Ms. Sanchez’s job description

         or local Board policy. DF (Local) No. 29.

              N.   The DISD’s decision to terminate Ms. Sanchez’s

         Probationary and Term Contract was and is supported by evidence of

         her failure to perform as claimed.

              0.   Ms. Sanchez has failed to perform as an ordinary employee

         would in the areas referenced herein. In addition, this failure to

         perform is of a serious nature in undermining the working

         relationship and authority with management and staff, all of which

         relate to her performance and ability to perform her duties.

              P.   The evidence and documentation of Ms. Sanchez’s conduct

         shows it to be inconsistent with DISD School Board policies. In

         addition, Ms. Sanchez’s conduct is not in the best interest of the

         students and is, in fact, detrimental to the students.

              Q.   All findings of fact should be interpreted, where

         appropriate, as conclusions of law and vice versa.

                                        IV.

                               RECOMMENDED RELIEF

              After due consideration of the record, matters officially

         noticed and the foregoing findings of fact and conclusions of law,

         it is recommended that:

              Ms. Sanchez’s Probationary and Term Contracts should be

         terminated by DISD School Board for good cause.
         SIGNED AND ISSUED this 13th day of September, 1999.
                                  ROBERT C. PRATHER, SR.

                                  INDEPENDENT CERTIFIED HEARING EXAMINER

