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                               STATEMENT OF THE CASE

Antonio Trujillo, hereinafter Respondent, requested a hearing before an Independent Hearing Examiner after receiving notice from Ysleta Independent School District, hereinafter Petitioner that the District intended to terminate his term contact. The letter was dated October 2, 1998 and signed by Rhonda C. Scrivner, President of the Board of Trustees for Ysleta Independent School District. The letter cited 23 specific complaints as a basis for terminating the contact of Respondent and advised Respondent that violation of one or more of the 24 specific instances would constitute good cause for terminating the contract.

Respondent timely requested a hearing before an Independent Hearing Examiner and the case was presented in a closed hearing to the Hearing Examiner at the central offices of the Ysleta Independent School District at 9600 Simms in El Paso, Texas from November 12, 1998 through November 16, 1998. Petitioner appeared through Rhonda C. Scrivner and its attorneys, Luther Jones and John Schwartz. Respondent appeared in person and through his attorney, Tom Stanton. The case was presented by direct testimony and exhibits. At the conclusion of the evidence both sides rested and closed and subsequently presented to the Hearing Examiner their Proposed Findings of Fact and Conclusions of Law.

Petitioner contends that Respondent has violated several board policies and provisions of his term contact of employment thereby giving rise to good cause for terminating his contact. Petitioner has also contended that the acts of Respondent have destroyed the legitimate expectations of the employer and employee relationship.
Respondent’s position is that there is an ongoing working relationship between himself and Petitioner evidenced by the fact that the business of the School District is being taken care of. Respondent further contends that if some of the events occurred which have been alleged by Petitioner that they do not constitute good cause for terminating his contact and/or do not negatively impact the legitimate expectations of the employer/employee relationship to the extent that that relationship is destroyed.

The various positions of the parties raises the question as to whether or not a superintendent can discharge his responsibilities administering the day to day business matters of the School District and still, through other acts, destroy the legitimate expectation of the employer/employee relationship that should exist between himself and a School Board.
                              FINDINGS OF FACT

After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel and the Proposed Findings of Fact and Conditions of Law submitted by both parties, in my capacity as the Independent Hearing Examiner, I make the following Findings of Fact:

1.    Respondent was employed as Superintendent of Ysleta ISD during the calendar year 1995. (See Transcript I, pg. 161-1 62; pg. 171-172; see also IV. pg. 236, see also Exhibit P81).

2.    Respondent Anthony Trujillo was awarded a new five-year contact beginning November 13, 1996. (See Respondent’s Exhibit. 53).

3.    On October 2, 1998, Petitioner provided written notice of its intent to propose Respondent for termination from his position as the Superintendent of Ysleta Independent School District.  (Uncontested)
4.    Respondent filed a Notice of Appeal, and an Independent Hearing Examiner was assigned to conduct the evidentiary hearing. (Uncontested)
5.    The administrative hearing for this action was conducted at the office of Petitioner, 9600 Simms, El Paso, Texas 79924, from November 12, 1998 through November 16, 1998. (Uncontested)
6.    By agreement of the parties, the Hearing Examiner’s Findings of Fact and Conclusions of Law will be timely if issued on or before December 11, 1998. (Stipulated).
7.    In the October 2, 1998 letter, Petitioner set out 24 allegations in support of its Proposed Termination of Respondent. (Uncontested)
8.    In a letter dated October 22, 1998 from counsel for Petitioner to counsel for Respondent, Petitioner added five allegations in support of its Proposed Termination of Respondent.  (Uncontested)
9.    Prior to the commencement of the Administrative Hearing, Petitioner voluntarily abandoned 15 of the 29 allegations. (Uncontested)
10.   Enrique Escobar was the Director of Construction for Petitioner in 1995-1996. (See Transcript II; pg. 125,1. 19 thru pg. 126,1.3).

11.   Enrique Escobar was the Director of Construction for Petitioner in 1995-1996. (See Transcript II. pg. 125,1. 14-15).

12.   Enrique Escobar provided services for Respondent and his wife during the construction of an addition to their house. (See Petitioner’s Exhibit 14; and See Transcript II, pg. 161-1 66).

13.   Enrique Escobar recommended and arranged for contractors to perform work on the addition to Respondent’s house. (See Transcript II: pg. 71, 1.4 thru pg. 72, 1.7; and, pg. 158, 1.6-22).

14.   Enrique Escobar oversaw work on the addition to Respondent’s house. (See Transcript II: pg. 71 thru 73).

15.   Enrique Escobar was involved with supplying materials for work on the addition to Respondent’s house. (See Transcript II: pg 83, 1. 4-18; and pg. 141-146; and pg. 156, 1. 15-22).

16.   Enrique Escobar made payments to contractors for work on Respondent’s house. (See Transcript II: pg., 59, 1. 7-12; and, pg. 82, 1. 5-9; and pg. 84-85; and, pg. 154, 1. 11-24.).

17.   David Tarrango performed work at Respondent’s house while he was employed by the school district and reported to Enrique Escobar. (See Transcript II: 171-174; and Petitioner’s Exhibit 1, and Petitioner’s Exhibit 165).

18.   Neither Respondent nor his wife paid Enrique Escobar for the services he provided. (See Transcript II:, pg. 221,1. 16-19).

19.   Respondent is responsible for determining the term of Enrique Escobar’s contract with Petitioner. (See Transcript II: pg. 131, 1. 7-19).

20.   Following the completion of the addition to Respondent’s house, Respondent awarded Enrique Escobar a three-year contract with YISD. (See Transcript II: pg. 215,1.15-22).

21.   Respondent had control over Enrique Escobar’s raises. (See Respondent’s Exhibit 53; and also see Transcript II: pg. 350, 1. 13-16).

22.   Effective September 1, 1997, Enrique Escobar received a raise that exceeded that approved during the budget approval process and that required Respondent’s specific authorization. (See Petitioner’s Exhibit 29; Trans. II: 352-354).

23.   Enrique Escobar was and is interested in contracts, payments, and pecuniary transactions on behalf of Petitioner. (See Petitioner’s Exhibits 22, 23, 24, 25, 26, 27, and 29: Also see Transcript II: 213).

24.   Perspectiva materials and resources were used in preparation of Respondent’s house addition plans. (See Transcript I, pg. 85-96).

25.   On April 10, 1995, Jorge Hernandez was functioning as a draftsman for Perspectiva Architects.  (See Transcript I, pg. 85-96).

26.   Jorge Hernandez drafted plans for the addition to Respondent’s house on April 10, 1995 on a moonlight basis. (See Exhibits 2, 3, 159, 160, 161; and also See Transcript 1:86, 91; and see also pg. 95,1. 17-21).

27.   Lorenzo Aguilar did not knowingly participate in providing plans or revisions to Respondent in connection with the addition to his residence. (See Transcript I, pg. 138-198).

28.   Jorge Hernandez spent 12 to 16 hours drafting Respondent’s house addition plans. (See Transcript I, pg. 123).

29.   Hernandez received his information on what to place in the plans from Enrique Escobar. (See Transcript I, pg. 92, 1. 22 thru pg. 94, 1. 21).

30.   Jorge Hernandez was paid $250.00 in cash for his work on Respondent’s plans sometime around April 1995. (See Transcript I, pg. 99-101).

31.   The revised plans were dated June 14, 1995. (See Transcript 11 pg. 63).

32. Aimee Trujillo gave Enrique Escobar a check to reimburse him for a payment he made for the house plans. (See Transcript II, pg. 62, 1. 10 thru pg. 64,1. 2).

33. The check Ms. Trujillo used to reimburse Enrique Escobar for the payment for the house plans is dated March 23, 1996. (See Transcript II. pg. 63, 1. 2 1-24).

34.   Americo is interested contacts with Petitioner. (See Petitioner’s Exhibit 132; Transcript 11:43-44, 129, 134).

35.   In 1995 and 1996, Americo was performing services for Petitioner. (See Transcript II, pg. 35, 1. 15-1 7).

36.   Petitioner is Americo’s second most important customer. (See Transcript 11. pg. 36, 1. 9-14).

37.   Americo performed plumbing services on the addition to Respondent’s house. (See Exhibit P. 10; see also Transcript II, pg. 38, 1. 11-14).

38.   Americo obtained City of El Paso plumbing permits and paid the fees charged for those permits on behalf of Respondent. (See Exhibit P 10).

39.   The plumbing permits were obtained on July 20, 1995 and October 31, 1995. (See Exhibit P. 10).

40.   Pablo Ornelas is an employee of Americo. (See Transcript II, pg. 30 1. 3-4).

41.   Americo subcontracted with Newco to perform electrical services on the addition to Respondent’s house. (See Transcript II, pg. 84, 1. 17 thru pg. 85, 1.6).

42.   The final inspection on Respondent’s house addition was September 12, 1996. (See Transcript IL pg. 83, 1. 7-12).

43.   Pablo Ornelas asserted his Fifth Amendment privilege against self-incrimination when asked if Americo was ever paid by Respondent for work done on Respondent’s house in 1995 and 1996.  (See Transcript II, pg. 34, 1.4 thru pg. 35, 1.14).

44.   Americo deposited check number 2476, which Respondent asserts was on Respondent’s house, on April 21, 1997. (See Exhibit P. 9; Transcript IL pg. 34, 1. 2 1-25).

45.   Americo received no favorable treatment from either Respondent or the District on any matter. (See Transcript IV pg. 253; 1. 5-13).

46.   Americo was not required to post a bond on several projects for the reason that Americo was a subcontractor and not the general contractor for Petitioner’s projects and value of the contract was too small. (See Transcript IV., pg. 255;1. 2-18; see also Transcript IV Pg. 217;1. 2-15.).

47.   Newco is interested in contracts with Petitioner. (See Transcript II, pg. 129)
48.   Ismael Payan is the principal in Newco. (See Transcript IL pg. 130, 1. 19-23).

49.   Newco installed the electrical system for the addition to Respondent’s house. (See Transcript 1, pg. 230, 269, 273, 281, 198-299, 3 12-313).

50.   Respondent made no payments to Newco for electrical work on their home. (See Exhibit P. I, see also Transcript II, pg. 84,1. 19-23; see also pg. 204, 1. 18-23).

51.   Ismael Payan refused to answer whether or not Newco charged Respondent for work Newco performed on Respondent’s home in 1995 and 1996 based on his Fifth Amendment right against self-incrimination. (See Transcript I. pg. 206, 1. 9-13).

52.   Several Newco employees worked on Respondent’s house addition in the Summer of 1995. (See Transcript I: pg. 227, 230, 269, 273, 281, 298-299, 312-313, 331, 23 7-238 and 303).

53.   Ismael Payan asserted his Fifth Amendment privilege against self incrimination in response to all substantive questions propounded to him. (See Transcript L pg. 201-214).

54.   Respondent exercises discretion in connection with contracts, purchases, payments, claims and other pecuniary transactions of the district. (See Exhibit R.. 53: Transcript II, pg. 133, 1.4-92).
55.   Respondent was responsible under his contract for serving as Petitioner’s chief executive officer and managing its day-to-day operations. (See Exhibit R. 53).

56.   Board members did not learn of the allegations concerning Respondent’s use of Petitioner’s employees in constructing an addition to his house until September 1998. (See Transcript IV pg. 143, 1. 2-26).

57.   Carol Walters is the Chief Finance Officer for Petitioner. (See Transcript IV pg. 252, 1. 8-10).

58.   Walters had no knowledge that Americo was given favorable treatment on any matter. (See Transcript IV., pg. 253, 1. 6-9).

59.   Respondent did not involve himself in giving Walters directions regarding the treatment of District contractors. (See Transcript IV pg. 256, 1. 20 thru 258, 1. 3).

60.   Americo was not required to post a payment bond on the Camino Real technology lab project. (See Transcript IV pg. 256,1. 20 thru pg. 258,1. 3).

61.   Petitioner does not get involved in policing payment of prevailing wage by contractors working for the district. (See Transcript IV pg. 254,1. 14-22)
62.   District policy DED-A does not prohibit an individual from conducting arms length business transaction, for a fee, with entities that contract with the District. (See Exhibit P. 158).

63.   Rick Bolanos was head football coach at Del Valle High School during the 1997-98 school year. (See Transcript II pg.390). A

64.   Armenia Smith was the principal of Del Valle High School during the 1997-98 school year. (See Transcript II pg.301, 190).

65.   Robert Trujillo is Respondent’s son. (See Transcript I pg.120; II, pg. 300-03, 309-10).

66.   Respondent initiated the association of Robert Trujillo with the football program at Del Valle High School. (See Transcript II pg. 300, 325-27).

67.   Respondent approached then athletic director Ruth Meredith, an employee under Respondent’s direct supervision and control, to inquire about the placement of his son in the Del Valle High School football program. (See Transcript IL pg. 300-01).

68.   Respondent requested Armenia Smith, who was under Respondent’s direct supervision and control, to allow his son to participate in the Del Valle High School football program. (See Transcript II, pg.388-89).

69.   Armenia Smith instructed Rick Bolanos to allow Robert Trujillo to act as a coach in the Del Valle football program. (See Transcript III pg.36, 39; IV pg.304).

70.   Robert Trujillo was in charge of disciplining football team members. (See Transcript. III. pg. 21).

71.   Robert Trujillo had a play book and assisted the team in learning plays. (See Transcript III pg. 21).

72.   Armenia Smith personally observed Robert Trujillo on the sidelines at two games and one scrimmage. (See Transcript II pg. 385-86).

73.   Robert Trujillo took part in football team drills, warn-ups, practices and games. (See Transcript III pg. 21).

74.   The football players considered Robert Trujillo a coach and called him “Coach”. (See Transcript II pg. 411; 111:22).

75.   Robert Trujillo was identified as a coach in the 1997 Del Valle High School. (See Transcript II, pg. 408-412, III, pg. 21-23, IV pg. 304).

76.   Robert Trujillo acted as a football coach for Del Valle High School. (See Transcript II, pg. 408-412, III, pg. 21-23, IV pg. 304).

77.   Rick Bolanos did not feel like he had any choice in the decision to add Robert Trujillo to the Del Valle High School football staff. (See Transcript III, pg. 36, 39).

78.   Armenia Smith ordered Rick Bolanos to allow Robert Trujillo to be a part of the football program as a favor to Respondent. (See Transcript III, pg. 37).

79.   Robert Trujillo was introduced to the coaching staff at Del Valle under false pretenses by the name of Coach Robert Joseph. (See Transcript II, pg. 406, III, pg. 7-25).

80.   Robert Trujillo’s true identity was concealed from the Del Valle football staff for the first several weeks he was a coach. (See Transcript II pg. 407-08).

81.   Armenia Smith instructed Rick Bolanos to lie to the football staff about Robert Trujillo’s true identity. (See Transcript III pg. 39).

82.   Robert Trujillo was not an employee of the Ysleta Independent School District at the time he acted as a coach on the Del Valle football staff. (See Exhibit P. 47; Transcript II pg. 413, IV pg. 249).

83.   Robert Trujillo’s participation in the Del Valle High School football program was a violation of the University Interscholastic League (“UIL”) regulations. (See Transcript II pg. 413, 416, III, pg. 55).

84.   Respondent knew that Robert Trujillo’s presence as a coach caused Del Valle High School to be in violation of UIL regulations. (See Transcript II pg. 328; III, pg. 53).

85.   Mr. Bolanos assigned various duties to Robert Trujillo involving student discipline and providing assistance to the coaches during football games. (See Transcript III pg. 43; 1. 17-44).

86.   Mr. Bolanos was solely responsible for the assignment of duties to Robert Trujillo. (See Transcript III pg. 55;1. 5-21).

87.   The events relative to this allegation occurred in October 1997. (Uncontested).

88.   Petitioner first became aware of Robert Trujillo’s status as a coach in violation of UIL rules on July 24, 1998. (See Exhibit P. 47).

89.   Robert Trujillo allegedly sexually harassed a female student at Del Valle High School. (See Exhibit P. 47).

90.   Respondent never reported the incident at Del Valle High School between Robert Trujillo and a female student to the Board of Trustees because he did not believe that the Board had a right to know about the incident. (See Transcript. II pg. 343, 1. 18 thru pg. 345, 1. 2).

91.   Coach Smith discussed with Bolanos that Robert Trujillo’s acting as a coach would constitute a violation of University Interscholastic League regulations. (See Transcript II, pg. 413; 1. 12 through pg. 414, 1. 2).

92.   As of the time of this hearing, the results of the Bolanos investigation have not been presented to Petitioner for action. (See Transcript IV. pg. 149, 1. 6-8).

93.   Respondent’s contract expressly prohibits him from “assisting or involving himself in the individual elections of school trustees.” (See Exhibit R. 536 §13 on pg. 15).

94.   Respondent attended a PTA meeting on February 12, 1998, at the request of Ismael Legarreta at Mesa Vista Elementary School. (See Exhibit P. 79; Transcript III; 77; IV: 159, 1. 14, thru pg. 160, 1.1).
95.   In response to a question about a parent center, Respondent said that they would get the parent center if they voted for Legarreta. (See Transcript IV, pg. 161, 1. 24 thru pg. 162. 1.5).

96.   Petitioner first became aware of Respondent’s conduct at the Mesa Vista Elementary PTA meeting in October 1998. (See Transcript III pg. 83, 11 thru pg. 84, 1. 5).

97.   A videotape was produced in 1995 and sent home with students for their parents. (See Transcript IV pg. 36-40; 130, 184, 276).

98.   In addition to a Board Member, the YISD teacher of the year, and Respondent appeared on the videotapes. (See Transcript IV, pg. 188,1. 9-1 7).

99.   Blanca Dominguez refused to appear on a portion of the video tape in her area. (See Transcript IV., page 187, 1. 14, thru pg. 188,1. 3).

100.  This videotape featured an introduction by Fred Sanchez and was distributed only to this district.  (See Transcript IV pg. 36-40, 130, 135-36).

101.  Respondent permitted the videotape to be produced and sent to Mr. Sanchez’ district. (See Transcript IV pg. 40, 310).

102.  Rhonda Scrivner was running for re-election at the same time as Mr. Sanchez and was not featured in a videotape sent home to parents. (See Transcript IV pg. 136).

103.  Respondent encouraged or required principals and other district employees to attend school board meetings. (See Transcripts III pg. 93-95, 101-103, 122, 136-7; IV pg. 299-32).

104.  Administrators and principals of YISD have engaged in disruptive and rude conduct at school board meetings. (See Transcript III pg. 114-115).

105.  Principals were not encouraged or required to attend board meetings prior to May 1998. (See Transcripts III pg. 133, 136; IV pg. 229-32).

106.  Fred Sanchez, a Board member who is supportive of Respondent, conceded that the failure to honor Board policies affects the relationship between Respondent and the Board. (See Transcript IV pg. 139-142).

107.  Mr. Sanchez has called for appointment of a monitor for the District. (See Transcript IV pg. 150-151).

108.  Associate Superintendent, Robert Durrett testified that the relationship between the Board and Respondent has been damaged and that there is a very poor working relationship, if any, between Respondent and the Board. (See Transcript IV pg. 244).

109.  Petitioner presented no evidence that Respondent was responsible for auditing payrolls to enforce any requirement that District contractors pay prevailing wage rates. (See Transcript IV pg. 258,1. 24 thru pg. 261;1. 14).

110.  Since the time of the last annual performance appraisal of Respondent Trujillo in July, 1998, YISD has continued to function. (See Transcript IV pg. 13).

111.  There was a working relationship between Petitioner and Respondent. (See Transcript IV pg. 13-17).

112.  There are indications of a functional employer, employee relationship between Petitioner and Respondent. (See Transcript II, pg. 270-271).

113.  There is a budget in place, a salary increase for teachers, and construction projects throughout the district. (See Transcript IV, pg. 45, 1. 20 through pg. 46, 1. 16.).

114.  District business continues to be accomplished as a result in part of the insight of Petitioner and the work of Respondent. (See Transcript IV, pg. 49, 1. 1-3).

115.  Legarreta testified that Respondent had met his expectations for the employer-employee relationship between the Board and its superintendent. (See Transcript IV, pg. 175, 1. 25, thru pg. 176,1.4).

116.  Limon testified that prior to Respondent coming to the district, from time to time there were directives for principals to attend board meetings. (See Transcript IV pg.83, 1. 14-24).

117.  Limon also testified that Respondent had not related any particular political agenda to her during the course of the principals meetings. (See Transcript IV pg. 85, 1. 17-21).

118.  Limon has, on occasions, observed Board President Scrivner act to cut off Respondent in Board meetings. (See Transcript IV, pg. 89,1. 14-16).
119.  A 900 square foot addition to the home, cost Respondent approximately SSS,000.00 to complete. (See Transcript II pg. 94, 1. 14-20).

                                 DISCUSSION

Respondent herein has been the Superintendent of Ysleta Independent School District since the early 1990’s. During the time he has been at Ysleta, he has worked with a School Board that was traditionally divided along a 4 to 3 vote line with 4 votes being in his favor. In the Spring of 1998, the composition of the 7 person board changed and the vote became 4 to 3 against Respondent.

In October, 1998, Petitioner gave Respondent notice of it’s intention to terminate his contract and in the letter from the Board President cited 24 reasons why it was proposing termination of his contract. Respondent timely filed an appeal and requested a hearing before an independent Hearing Examiner and that hearing was conducted on November l2th thru 16th, 1998. inclusive, in the Petitioner’s offices in El Paso, Texas.

At the close of evidence, only 4 real issues relative to termination remained to be considered by the Hearing Examiner. Those issues included the conduct of Respondent relative to adding a single room addition to his residence; the conduct of Respondent in associating his son with a football program at one of the senior high schools in Ysleta Independent School District; the conduct of Respondent with relationship to various board member’s political campaigns; and the conduct of Respondent with relationship to whether or not he instigated administrators in the district to be disruptive during regularly

scheduled board meetings. Each of these four potential reasons for termination will be evaluated in terms of whether or not they violate board policy and/or contractual provisions that regulate Respondent’s relationship with Petitioner, and/or whether or not the behavior of Respondent in any of these four subject

areas did anything to destroy the legitimate expectations of the employer/employee relationship thereby giving rise to good cause for his termination.

In 1995, Respondent undertook the addition of approximately 900 square feet of living space to his personal residence. Petitioner alleges that Respondent violated board policy DED-A because he either failed to pay any money or did not pay a fair market value for some of the work done on his home by contractors who do extensive work for the Petitioner. Petitioner also contends, in connection with the addition to Respondent’s home, that Respondent received valuable benefits from the use of school district employees to both supervise and perform some of the work on the addition to his house.

 
Respondent’s position is that he paid approximately $55,000.00 for the 900 square foot addition to his home and that is an adequate sum to be paid for such an addition. He further contends that the assistance provided by Enrique Escobar on the addition to his house was received as a gift/favor from a friend who coincidentally happens to be an employee of the school district. Furthermore, Respondent contends there is no prohibition against district employees doing favors for other district employees.

At the time the addition to Respondent’s house was done, Enrique Escobar reported directly to Respondent in his capacity as Director of Construction for Petitioner. Mr. Escobar provided substantial assistance to Respondent in the addition to his house including arranging for the preparation of plans,

arranging for the employment of contractors, some of whom where also working for the school district, supervising some of the work that was performed at Respondent’s house, making payments to some of the contractors who worked at the house, and purchasing and, occasionally delivering some materials to the job site. Some of the activities listed above were performed by Mr. Escobar during his regular work hours for Petitioner. Following the completion of the addition to Respondent’s house, Respondent awarded Mr. Escobar a new three year contract that included a promotion to a substantially higher level post and a raise

that was so much in excess of the scheduled raise for such a promotion that the district finance officer requested Respondent to sign off on the raise.

Because Respondent has sole discretion over promotions and raises for district personnel, the coincidental timing of Escobar’s promotion, the expanded contract from what had been a one year contract to a three year contract and the significant raise aroused substantial suspicion among the four members of the school board who were now anti-Respondent.

In an ensuing investigation of the events related to the addition of the room to Respondent’s home, Petitioner became suspicious that Respondent may not have paid some of the primary contractors for the work that was done on his home. These contractors were Americo and Newco, large plumbing, mechanical and electrical contractors doing work for Petitioner. Petitioner requested the Americo and Newco companies to provide evidence of the payment they had received for the work they did on Respondent’s home. If there had been contracts, invoices, cancelled check, etc., there would have been no basis for suspicion regarding the relationship between those contractors and Respondent.

When Petitioner requested information relative to the amount and method by which these contractors were paid for the work they did on Respondent’s home, both contractors refused to provide any documentation.

During the hearing representatives from both contractors appeared live accompanied by their personal attorneys and both contractors asserted their fifth amendment right against self incrimination when asked whether they had been paid anything and/or had been paid a fair price for the labor and material that they provided to Respondent for the addition to his home.

The Hearing Examiner is hard pressed to understand how testifying that you were paid a reasonable price for work that you did would incriminate you in any way. The inference that is drawn by the Hearing Examiner from the assertion of the fifth amendment privilege is that the answer to whether or not they were paid is incriminating. There is no documentary evidence as to whether they were paid or how much they may have paid so they either were paid an exorbitant amount of money or received an exorbitant value for what they did, or received no money or an inadequate amount of money for what they did and in either instance there is certainly the appearance that Board Policy DED paragraph A has been violated in the relationship between these contractors and Respondent. The referenced board policy provides:

“An employee who exercises discretion in connection with contracts, purchases, payments, claims, or other pecuniary transactions shall not solicit, accept, or agree to accept any benefit from a person the employee knows is interested in or likely to become interested in any such transactions of the District. Penal Code 36.08(d).”

Clearly the policy prohibits Respondent from receiving gratis labor or material from Americo orNewco because they both work for Petitioner. No one has been able to produce any credible documentation that any money was paid to either Americo or Newco. This, simply stated, does not pass the examiner’s smell test.
Because of the high profile enjoyed by Respondent in his job, he must be especially sensitive to how his behavior appears to outsiders observing this school board as well as how his behavior appears to members of the school board that he must work with. Considering the substantial involvement of Enrique Escobar in assisting Respondent with the addition to his house, the ensuing substantial change in employment conditions for Mr. Escobar certainly appears suspect. While Board Policy DED-A does not specifically address the relationship between the employees of a school district, it certainly is intended to prohibit swapping favors for personal benefit at the expense of Petitioner.

The timing of the promotions and raises, if not a “pay-back” for favors rendered, certainly is demonstrative of horrendous timing on the part of Respondent. Regardless of which of those two the promotion and raises are, the net effect is that they have seriously and negatively impacted the degree to which the school board majority trusts the motives of Respondent in differentiating his responsibilities between Petitioner and his own personal affairs. Trust is a key element in the legitimate expectation of any employer/employee relationship.

In my judgment, Enrique Escobar was not forthright in his testimony given in this hearing nor has he been forthright in assisting Petitioner in discovering the true facts relative to what happened in the addition to Respondent’s house. On at least two occasions during his live testimony, he related that he withheld information that was implicitly requested because the attorney for Petitioner didn’t ask a specific question about that information. The lack of forthrightness on the part of Mr. Escobar during the entire proceeding, even before the Hearing Examiner was involved, impacted his credibility negatively in the estimation of this Hearing Examiner. The Hearing Examiner also had some misgivings about Respondent’s forthrightness where issues relative to maintaining control and supervision over the total addition to his house were concerned. Respondent testified that he didn’t know anything about what was done or how it was done with respect to the addition to his house and the Hearing Examiner found that to be incredible since the Respondent is charged with administering the financial business of a school district as large as Ysleta Independent School District.

Another issue raised relative to the addition to Respondent’s house was the involvement of a draftsman and architect in preparing the plans. I find that the amount of money paid to the draftsman who prepared the plans on a moonlight basis was adequate for what he did and I find the Perspectiva architectural firm was not involved in any way nor had any knowledge that they were working with changes to drawings that were for Respondent’s home.

Payment of bills for the addition to the house were made by both check and cash with some receipts and cancelled checks being available. Payments to some contractors were made through Enrique Escobar in the form of checks and/or cash. Respondent testified that some of the people in El Paso, Texas, only do business on a cash basis.

Because of the nature of Respondent’s position in the public’s eye and the prohibition against being involved with persons and firms who have business dealings with the district, Respondent should have taken great care to make sure that the entire project of adding a room to his house was conducted at extreme arms length with all of the contractors who work for the school district. Instead of taking great pains to ensure that all of the relationships were arms length in nature, Respondent entered into cash deals and intermediary payments, through Enrique Escobar, and other matters that are certainly questionable in nature and have given rise to a great deal of suspicion on the part of the Petitioner, in this matter.

Respondent has asserted that some of the complaints made against him should be waived by reason of a Favorable Performance Evaluation in July, 1998. As to the issues relative to the addition to Respondent’s house, all of the information about the activities associated with that construction were not known to the board until September, 1998, after the Favorable Performance Evaluation had been given. Therefore, it was impossible for the board members to consider the activity of Respondent in connection with the addition to his house in total when they made their performance evaluation in July.

The evidence does not support any finding of special favors being given to Americo or Newco for the work that was done on Respondent’s home. The only impropriety that appears to exist in those relationships is the fact that there is no documentary evidence that either of those companies were paid anything by Respondent for the work that was done on his home. There is some payment evidenced to Americo for something but that payment was made in April, 1997, while the work on Respondent’s house was completed in 1995.

The second remaining issue centers around the involvement of Respondent in associating his son with the football program at Del Valle High School during the Fall of 1997. Sometime in 1997, Respondent’s son moved back into Respondent’s home from California. Following the move from California, the boy was unemployed and Respondent inquired whether or not he might be interested in learning to coach football. Respondent’s son expressed an interest in exploring the possibility of becoming a coach and Respondent took steps to have him associated with the football program at Del Valle High School.

Respondent talked to the Athletic Director for the district and the principal at Del Valle High School about having his son, Robert, associated with the football program. Respondent testified that it was his intention that his son observe the football program but not be associated in any kind of coaching capacity. Somewhere during the communications that were made to Armenia Smith, the Principal at Del Valle High School, Respondent’s son’s role changed from observer to volunteer coach.

Rick Bolanos was told that he would add Robert Joseph Trujillo to his staff and that he had no choice in the matter. He was also told by Armenia Smith that he should not reveal to the other members of his staff the true identity of Robert Trujillo. Coach Bolanos introduced Respondent’s son as Robert Joseph and advised that he would be a volunteer coach responsible for discipline and assisting in skill drills. Robert Trujillo was observed at more than one Del Valle football game on the sidelines and in the press box participating in coaching activities to the benefit of the Del Valle football team.

A volunteer coach on the Del Valle staff constituted a violation of UIL Rules and could have resulted in Del Valle being required to forfeit any wins that they had during the season when they had a volunteer coach. Coach Bolanos was confronted by Coach Smith about the violation and in turn talked to Armenia Smith, Respondent, the District Athletic Director and someone from a local newspaper and try to get relief from having a volunteer coach on his staff. None of the pleas entered by Coach Bolanos had any effect.

Sometime during the year Robert Trujillo got into a cursing a match with a female student who filed sexual harassment charge against him. Even though Respondent knew about the incident between his son and a female student, he did not report that incident to the Board of Trustees for Ysleta Independent School District. His position was that they didn’t have any need to know about that and so he withheld the information.

For the Respondent to insist on associating his son with the football program in direct violation of UIL rules is obviously not acting in the best interest of Petitioner in that matter. The actions taken by Respondent in placing his son in the football program at Del Valle High School through Armenia Smith without taking extra steps to insure Armenia Smith had a clear understanding of his intentions resulted in Robert Trujillo being used as and presented to the public as a coach on that staff. The net effect is that Respondent, through his own negligence, is responsible for a UIL violation at a senior high school football program in the district that he is responsible for superintending. Under the Employment Contract which is Respondent’s Exhibit 53, paragraph 2A, 3, the superintendent is responsible for assignments and evaluation of all the personnel of the district and therefore he was responsible for making sure that his son’s association with the football program at Del Valle High School did not violate UIL Rules. Failure to take steps to insure that in fact his association did not violate those UIL Rules is a breach of his Employment Contract.

Even if Respondent had innocent motives when he initiated the association of his son with the Del Valle football program, he had a duty to Petitioner, imposed by contract, to act in the best interest of Petitioner in all matters involving Petitioner’s business. Respondent was put on notice by Coach Bolanos of the coach’s discomfort with the situation both because of potential UIL violations and, to a lesser extent because of the charade being played out as to Robert Trujillo’s true identity. Once Respondent knew there was even a potential UIL violation, or a problem for a fill time district employee, created by the association of Respondent’s son with that football program, Respondent had an absolute irrefutable duty to act immediately and decisively in favor of Petitioner by removing his son from whatever position he held. Instead, Respondent selfishly pursued his personal agenda in what he perceived to be the best interest of his son. This failure to act in the best interest of Petitioner is a breach of his contract and destroys the legitimate expectations of the employer/employee relationship, thereby giving rise to good cause for his termination.

Once again, Respondent has contended that the favorable performance evaluation given in July, 1998, waives the board’s right to complain about the events relative to his son being associated with the Del Valle program. The evidence in this case is that the board did not find out about the UIL rules violation until July 24, 1998, and that the investigation of the incident is ongoing and no final report has yet been made to Petitioner.

During the testimony relative to the Robert Trujillo association with the Del Valle football program, Respondent gave testimony to the effect that he had no knowledge about his son’s past behavior and/or whether or not he had trouble with the police while he lived in California. He also testified that he did not know that his son had a bad temper. On the issue of credibility I find that a parent testifying that he has no knowledge about his son’s past difficulties with the police, where ever that son lived to be incredible.

The third remaining issue in the complaint of Petitioner has to do with Respondent’s activities in association with various political campaigns involving the re-election of Ismael Legarreta and Fred Sanchez to the Board of Directors for Petitioner.

The evidence relative to Respondent’s involvement in the Legarreta campaign has to do with his attendance at a PTA/parents meeting at Mesa Vista Elementary School on February 12, 1998. The parents at that elementary school were interested in acquiring a building for a parent center for the campus and

during the meeting asked Mr. Leggareta whether or not they were going to be able to get their parents center. In response to the inquiry, Respondent told those persons present to vote for Mr. Leggareta and they were going to get their parent center. Respondent attempted to pass off this endorsement of Mr. Leggareta as a candidate for re-election by saying that he didn’t even know if a campaign was on going at that time and that was merely banter with the parents there to try to move away from the subject of the parent center.

The Hearing Examiner finds this was a specific endorsement of a School Board Trustee who had historically been pro-Respondent in matters that came up before the school board and constitutes direct involvement in the re-election campaign of Mr. Leggareta in violation of Respondent’s Employment Contract.

The other campaign issue has to do with video tapes being prepared to help improve the TAAS scores in the district. As part of the lead into the tapes, the Teacher of the Year and Respondent were used to introduce the tapes to the parents. In addition to the Teacher of the Year and Respondent, a School Board Trustee named Fred Sanchez was also allowed to put a cameo spot on the front of the tapes that were sent out to the parents in his single member district. It is the opinion of this Hearing Examiner that before any school board member was allowed to put a cameo appearance on the tapes to be used in their districts, the issue should have been raised before the entire Board of Trustees and voted on and if all of the Trustees were not going to participate in putting a cameo appearance on the tapes to be sent into their single member districts, then none of the Trustees should have been allowed to put a cameo spot on the tapes. Failure to bring this issue to the entire Board of Trustees before making a unilateral decision to allow Fred Sanchez to put a cameo spot on his tape demonstrates poor judgment on the part of Respondent but in my opinion does not rise to the level of interfering with the employer/employee relationship nor does it constitute good cause for his termination.

The final issue to be discussed is whether or not Respondent instigated disruption at school board meetings. The assertion of the Petitioner is that Respondent, upon loosing the majority vote on the board, went to the Principals and other administrators in the district and encouraged them to go to the Board

Meetings and disrupt those meetings. There is evidence that there were demonstrations by principals and other administrators at the school board meetings subsequent to the alleged incitement from Respondent, however, there is also testimony that there were signifi6ant disruptions among the members of the school board itself during those meetings. I find that the evidence complaining of Respondent is inconclusive and insufficient to rise to the level of giving good cause for his termination or impacting the relationship between the employer and the employee in a negative way.

The nature of the relationship between the Petitioner and the Respondent has changed since the May election. It is clear that if the Board were made up of four people who where pro-Respondent instead of four people who are anti-Respondent that this proposed termination would not be taking place. However, I am required to freeze frame these events in the time span in which they occur, which is now with a four/three anti-Respondent Board. I believe that Respondent has violated the terms of his contract in at least two of the complaints that have been discussed in this Opinion thereby technically authorizing Petitioner to terminate this contract. I also believe that Respondent’s conduct with relationship to the addition to his house demonstrated extremely poor judgment on his part and has negatively impacted the trust relationship that exists between Petitioner and Respondent. The day-to-day business of the school district is being taken care of and there is a working relationship that exists between the Board and the Respondent. I am not sure, however, that a mere working relationship satisfies the legitimate expectation of the employer/employee relationship that must necessarily exist between a school board and it’s superintendent. I believe that Respondent has done fatal damage to his relationship with this four/three anti-Respondent board and therefore finds himself subjected to a proposed termination of his contract.
                             CONCLUSIONS OF LAW

After considering the record, the exhibits, the live testimony, the arguments of counsel, and the Findings of Fact herein, together with applicable law, in my capacity as Independent Hearing Examiner I make the following conclusions of law:
1. This hearing was properly requested in compliance with Section 21.253 of the Texas Education Code.

2. This hearing is authorized by Chapter 21, Subchapter F, of the Texas Education Code.

3. The Notice Letter dated October 2nd and the Supplemental Notice dated October 22nd were proper and sufficient to give Respondent adequate notice of the Complaints levied against him.

4. Respondent’s Notice of Appeal and Request for an Independent Hearing was properly and timely filed.

5. Respondent’s actions in connection with being associated with and/or allowing significant contractors for Petitioner to participate in the construction of an addition to his home together with his subsequent promotion of Enrique Escobar violated Board Policy DED-A and destroyed the legitimate expectation of a mutual trust relationship between the employer and the employee and therefore constitute good cause for termination of his contract.

6. Respondent’s association of his son with the Del Valle High School football program as a volunteer coach whether intentional or by dereliction of responsibility is a violation of UIL rules and constitutes a breach of his Employment Contract and constitutes good cause for Respondent’s termination.

7. Respondent’s failure to act in favor of Petitioner by removing his son from the Del Valle Football Program after a complaint was made by Coach Bolanos is a breach of his employment contract and destroys the legitimate expectations of the employer-employee relationship and constitutes good cause for his termination.

8. Respondent’s involvement in the attempt of Ismael Legarretta to be re-elected by endorsing him as a candidate is a breach of his Employment Contract paragraph 13 and constitutes good cause for Respondent’s termination.

                               RECOMMENDATION

Based on the evidence, the Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, I recommend the following: 

I. In my capacity as Independent Hearing Examiner I recommend that Ysleta Independent School District proceed with its proposed termination of Anthony Trujillo as Superintendent.

              SIGNED this the 9th day of December, 1998.

                                       JUERGEN KOETTER

                                       Independent Hearing Examiner

