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                               STATEMENT OF THE CASE

Petitioner, Cypress-Fairbanks Independent School District, (“CFISD”), proposed termination of Respondent, Lillie Freeman’s (“Respondent”) continuing contract for good cause, alleging generally, unsatisfactory performance. Respondent requested a hearing, pursuant to Texas Education Code, § 21.159, §21.251(a)(1) and §21.253.

John W. Donovan is the Independent Certified Hearing Examiner assigned by the Texas Education Agency to preside at the hearing. Petitioner is represented by Elneita Hutchins-Taylor, School Attorney, Cypress-Fairbanks Independent School District. Respondent is represented by Lorraine Yancey, Staff Counsel, Texas State Teachers’ Association.

The parties have stipulated that Respondent is employed under a continuing contract.  [Hearing Officer, Exhibit 1] 
By written agreement of the parties, attached hereto, the Recommendation date is extended to June 30, 2000.
                                  FINDINGS OF FACT

After due consideration of the credible evidence, matters officially noticed, and argument of counsel in my capacity as Independent Certified Hearing Examiner, I make the following findings of fact:

1.   As stipulated, with regards to this termination, Respondent is being treated pursuant to the termination provisions of a continuing contract. [Hearing Officer Exhibit 1]

2.   Lillie Freeman was employed by Cypress-Fairbanks Independent School District during the 1996-97, 1997-98, 1998-99 and 1999-00 school years. [Petitioner’s Exhibit 3]

3.   Respondent was initially hired as a special resource teacher on August 6, 1996, for the 1996-1997 school year at Jowell Elementary. [Tr. Day 1, pp. 21-22 1

4.   Beginning with the 1997-1998 school year through the present time, Respondent has been employed as a second grade teacher at Jowell Elementary. [Tr. Day 1, p. 72]

5.   During Respondent’s initial year of teaching at Jowell Elementary Mrs. Coleman began to have concerns regarding Respondent’s teaching abilities. [Tr. Day 1, p. 23]

6.   For the 1996-97 school year, the Respondent received a formal evaluation of Meets Expectations/Satisfactory. [Petitioner’s Exhibit 4]

7.   During the 1996-97 school year, Lillie Freeman had problems getting lesson plans in on time. [Petitioners Exhibit 10, Tr. Day 1, p. 56]

8.   During the 1996-97 school year, Lillie Freeman had problems getting her criteria testing done in a timely way for her special education students. [Petitioners Exhibit 10, Petitioners Exhibit 14, Tr. Day 1, p. 56].

9.   During the 1996-97 school year, Lillie Freeman had difficulty keeping up with the special education paperwork. [Tr. Day 1, p. 52.]

10.  During the 1996-97 school year on February 26, 1997, Ms. Freeman failed to have math goals prepared for the parents review at a special education AIRD meeting. [Petitioners Exhibit 12, Tr. Day 1, pp. 65-66]

11.  During the 1996-97 school year on February 26, 1997, Ms. Freeman failed to have modifications drafted for the parent s review at an ARD meeting. [Petitioner’s Exhibit 12, Tr. Day 1, pp. 65-66.]
12.  During the 1996-1997 school year, Ms. Freeman failed to recognize that a student should not have been in her resource class, but rather in a regular education class. [Petitioner’s Exhibit 13, Tr. Day 1, pp. 69-70.]

13.  Ms. Freeman was not certified by the State of Texas in special education during the 1996-97 school year. [Tr. Day 1, pp. 72-73, Tr. Day 6, pp. 1357-1358]

14.  Ms. Freeman failed to pass the special education TECAT and obtain state Certification in special education by the end of the 1996-97 school year. [Tr. Day 1, pp. 72-73, Tr. Day 6, pp. 1357-1359]

15.  Ms. Freeman subsequently in June 1997, received her special education certificate.  [Tr. Day , p. ]

16.  For the 1997-98 school year, the Respondent received a formal evaluation of Exceeds Expectations. [Petitioner’s Exhibit 6]

17.  The Respondent injured her foot at school on or about February 11, 1998.  [Respondent’s Exhibit 4 ~ pp. 3 & 4]

18.  The Respondent worked until the end of the 1997-98 school year, following the injury to her foot. [Tr. Day 1, p. 212]

19.  Following the summer break, the Respondent reported to work in August 1998, for staff development. On or about the third day of the school year, the Respondent brought a note from her physician indicating she could not work full days due to her foot injury. The Respondent was placed on temporary disability, subsequently, on workers’ compensation leave and Family Medical Leave. [Respondent’s Exhibit 6, 4, Tr. Day 6, p. 1224.]

20.  The Respondent returned to work in November 1998. The only restrictions indicated at that time were that the Respondent needed to wear special shoes, could not walk backwards and could stand only for a limited period of time. Cypress-Fairbanks Independent School District accommodated these needs. [Respondent’s Exhibit 6B, Tr. Day 1, pp. 249- 250]

21.  During the 1997-98 school year, Principal Beth Coleman observed the Respondent having, difficulty with management and organization in the classroom. [Tr. Day 1, p. 73.]

22.  For the 1998-99 school year the Respondent received a formal evaluation of unsatisfactory from two administrators. Assistant Principal Healy and Principal Cathy Jones both rated the Respondent Unsatisfactory. [Petitioner’s Exhibit 6.]

23.  During the 1998-99 school year on January 11, 1999, Principal Beth Coleman observed some of the Respondent’s students hitting each other across the table, with no response from the Respondent. [Exhibit 18, Tr. Day 1, pp. 86-87]

24.  During the 1998-99 school year on January 11, 1999, Principal Beth Coleman observed the Respondent’s students sitting on the floor, having to wait for the Respondent to gather teaching materials in order to begin the lesson. [Petitioner’s Exhibit 18, Tr. Day 1, pp. 96-87]

25.  Principal Beth Coleman gave the Respondent a choice of three names of

administrators to serve as a second appraiser for the Respondent during the 1998-99 school year. [Tr. Day 8, p. 89]

26.  The Respondent failed to select a second appraiser for 1998-99 appraisal, and Principal Coleman then chose Cathy Jones, principal of Aimed Elementary School as the Respondent’s second appraiser. [Tr. Day 1, p. 89]

27.  Principal Coleman did not attempt to influence Principal Cathy Jones’ appraisal. [Tr. Day 1, pp. 89-90, Tr. Day 3, p. 565]

28.  Principal Cathy Jones appraised the Respondent on April 13, 1999, as unsatisfactory.  [Petitioner’s Exhibit 6]

29.  For the 1999-00 school year, the Respondent received a formal evaluation of unsatisfactory. [Petitioner’s Exhibit 7]

30.  Principal Beth Coleman received a parent letter of complaint dated February 10, 1999, regarding the number of times her child’s weekly parent communication folder had come home.  [Petitioner’s Exhibits 21, 22 & 23, Tr. Day 1, p. 94-95]

31.  Principal Beth Coleman received another parent complaint on October 3, 1999, requesting that a child be removed from Ms. Freeman’s class in part because of the Respondent’s failure to send home the weekly communication folder, and the Respondent’s failure to get students to lunch in a timely way on eight specific occasions. [Petitioner’s Exhibit 52, Tr. Day 1, p. 101]

32.  Assistant Principal Barbara Healy September 23, 1999, regarding the handling a student discipline matter. The parent requested that her child be removed from the Respondent’s class. [Petitioner’s Exhibit 53, Tr. Day 1, pp. 104-105]

33.  Principal Beth Coleman received another parent complaint letter dated October 14,1999, requesting that a student be transferred out of the Respondent’s class. The letter cited, among other things, that the Respondent failed to bring problems to the parents’ attention, wouldn’t send graded homework, test papers or other paperwork home for parents to see. [Petitioner’s Exhibit 57, Tr. Day 1, p. 107-108]

34.  On or about February 2, 1999, during the 1998-99 school year, the Respondent received a Deficiency Plan which identified the areas of the Respondent’s weaknesses. The plan also identified specific activities to address the deficiencies and a time line for completion of the activities. The weaknesses identified were instructional strategies, classroom management and organization, presentation of subject matter and learning environment. [Petitioner’s Exhibit 19]

35.  On or about April 20, 1999, during the 1998-99 school year, Principal Coleman added to the Respondent’s deficiency plan some administrative directives related to communication with parents. [Petitioner’s Exhibit 39]

36.  On or about October 26, 1999, during the 1999-00 school year, Principal Coleman continued the Respondent’s deficiency plan. [Petitioner’s Exhibit 58]

37.  On January 21, 2000, Principal Beth Coleman conducted a formal observation in the Respondent’s class. The Respondent’s performance indicated difficulty in classroom management and organization, failure to make sure that students understood before they are given assignments and failure to maximize instructional time. The Respondent also had many students engaged in off-task

behavior. [Petitioner’s Exhibit 7, Tr. Day 1, pp. 112-120.]

38.  Principal Beth Coleman did not see significant improvement in the Respondent’s performance during the, walk-through observations conducted from the end of January to April 2000.  [Tr. Day 1, p. 121]

39.  Principal Beth Coleman received concerns from third grade teachers that the Respondent’s second grade students came to third grade lacking in academics. The students also had not been taught behavioral routines. [Tr. Day 1, p. 124]

40.  Principal Beth Coleman generally placed the Respondent’s second grade students with the strongest third grade teachers the following year because the students were weak academically and behaviorally. [Tr. Day 1, pp. 124-125]

41.  Principal Coleman initiated several forms of remediation for the Respondent. Two different math coordinators were invited to observe the Respondent and give feedback. One in 1998-99 and the other in 1999-00. The Boys Town coordinator for the district, as well as the school’s Boys Town helping teacher, gave the Respondent input on classroom management. A reading literacy consultant worked with primary teachers, including the Respondent in spring 1999 and in the 1999-00 school year. On February 2, 2000, the reading literacy consultant was directed to work specifically with the Respondent and assist her in implementing reading group centers. The Respondent’s deficiency plan also provided the opportunity to observe master teachers, listen to relevant tapes, attend relevant workshops and videotape her own lesson. Assistant Principal Healy also offered assistance to the Respondent. [Petitioner’s Exhibit 19, Tr. Day 1, pp. 99, 100, 127-128]

42.  The Respondent failed to meet the time lines on her deficiency plan. [Petitioners Exhibit 33, Tr. Day 2, p. 482, Tr. Day 3, pp. 63 2-633, 644]

43.  Respondent failed to seek out assistance or take the initiative to obtain the materials to complete her deficiency plan timely. [Tr. Day 3, pp. 632-633]

44.  Principal Beth Coleman conducted a formal observation of the Respondent on January 21, 2000, which was “unsatisfactory.” [Petitioner’s Exhibit 7, Tr. Day 1, pp. 111- 112]

45.  Principal Beth Coleman observed deficiencies in the Respondent’s classroom management and organization on January 21, 2000. [Petitioner’s Exhibit 7, Tr. Day 1, p. 112]

46.  On January 21, 2000, Principal Beth Coleman observed deficiencies in the Respondent’s instruction which correspond with the following reasons for proposed termination set forth in her letter of proposed termination to CFISD Superintendent. [Petitioner’s Exhibit 7 and Petitioner’s Exhibit 1]

47.  The Respondent was observed several times taking long restroom breaks with her class. [Petitioner’s Exhibit 17, Tr. Day 2, pp. 293, 319]

48.  Assistant Principal Healy observed the Respondent failing to maximize instructional time. Children were just sitting on the floor. During scheduled math times, reading times, children would have worksheets turned over, drawing on them, not working. [Petitioner’s Exhibit 40, Tr. Day 2, p. 293]

49.  The Respondent consistently took too much time for warm-up activities. Petitioner’s [Exhibit 17, 40, 42, Tr. Day 2, pp. 295 & 3 1 8, Tr. Day 3, pp. 318 & 702]

50.  The Respondent consistently failed to check for student understanding. [Petitioner’s Exhibit 40, 41, Tr. Day 1, p. 39, Tr. Day 2, pp. 297, 307-308]

51.  The Respondent consistently failed to maximize instructional time for students. [Petitioner’s Exhibit 4, 6, 18, 38, Tr. Day 1, pp. 86, 87, Day 2, pp. 293-295]

52.  The Respondent failed to consistently manage and monitor the behavior of students in the classroom area and during transition times. [Petitioner’s Exhibit 6, 7,11, 42, Tr. Day 2, pp. 297-300, Tr. Day 3, p. 311]

53.  The Respondent failed to establish and maintain proper and consistent communications and follow-through activities in response to parental requests for feedback on student progress. [Petitioner’s Exhibit 57, 61,63, 66 and 67, Tr. Day 2, pp. 301-302, p. 344]

54.  The Respondent was not receptive and cooperative with regard to attempts to remediate her performance. She was nonresponsive and/or very argumentative. [Tr. Day 2, p. 328, Tr. Day 4, p. 866, Tr. Day 5, p. 1207]

55.  The Respondent was given the opportunity to extend time lines on the activities comprising her deficiency plan. [Tr. Day 2, p. 482, Tr. Day 3, pp. 632, 633, 644]

56.  Petitioner is required to place a teacher on a deficiency plan if the appraisal score is low. [Tr. Day 2, p. 493]

57.  Principal Cathy Jones rated the Respondent unsatisfactory following her April 13, 1999 observation. [Petitioner’s Exhibit 6]

58.  Principal Cathy Jones observed deficiencies in the Respondent’s performance during her April 1999 observation.

59.  Principal Cathy Jones was not influenced by Beth Coleman or Margaret Gleason in her evaluation of the Respondent. [Tr. Day 3, p. 565]

60.  Interim Principal Gleason, based on several visits to the Respondent’s class during her approximately six-week tenure as principal, viewed the Respondent as a very weak teacher. [Tr. Day 3, p. 631]

61.  Barbara Cobaugh, the district’s math-science curriculum coordinator, had a scheduled observation of the Respondent on May 11, 1999. During this observation, the Respondent took longer than necessary, about twenty minutes, on the warm-ups, took her students to the restroom, began a lesson on multiplication, but failed to identify for students the critical attribute of multiplication is addition. She then noted that other classes had left for an assembly and lined her class up to leave. [Petitioner’s Exhibit 42, Day 3, pp. 702-706]

62.  Jennabeth Bogard, the district’s math curriculum coordinator, observed the Respondent during the 1999-2000 school year. Ms. Bogard observed the Respondent taking too much time for warm-ups, failing to address off-task behavior of students and failing to properly use small group instruction. [Petitioner’s Exhibit 62, Tr. Day 4, pp. 76 1-766]

63.  The Respondent was argumentative during a meeting with Ms. Bogard and school administrators to review her deficiencies. [Tr. Day 4, p. 767]

64.  Lisa Dejoie served as the Boys Town consultant that is the teacher at Jowell Elementary School in charge of working with other teachers on implementing the Boys Town social skills model. She was also a second grade teacher with the Respondent during the 1997-98 school year. [Tr. Day 4, p. 851]

65.  Ms. Freeman failed to participate in a meaningful and constructive manner in the planning that occurred between second grade teachers during the 1997-98 school year. [Tr. Day 4, p. 858]

66.  The Respondent failed to appropriately implement Boys Town skills during her tenure at Jowell Elementary School. [Tr. Day 4, pp. 865, 874, Tr. Day 3, p. 600]

67.  The Respondent was defensive with Ms. Dejoie when she attempted to offer her help. [Tr. Day 4, p. 866]

68.  Ms. Dejoie observed the Respondent failing to properly monitor her students during transition time from the classroom to the buses in September 1999. The Respondent’s students caused a disturbance by cutting through the line of other fifth grade students. [Tr. Day 4, p. 871, et seq.]

69.  Houston Independent School District is a school district in Texas similarly situated to Cypress-Fairbanks Independent School District. [Tr. Day 5, p. 1087]

70.  A similarly situated school district would find failure to maximize the amount of time available for instruction by utilizing appropriate pacing of instruction, maintain student focus and engagement as good cause to terminate a teacher under a continuing contract. [Tr. Day 5, pp. 1083-1085]

71.  A similarly situated school district would find failure to check for student understanding when working with the class as a whole, before proceeding into small group instruction and/or independent work as good cause to terminate a teacher under a continuing contract. [Tr. Day 5, pp. 1083- 1085, 1195-1196]

72.  A similarly situated school district would find failure to consistently manage and monitor the behavior of students in the classroom area and during transition times as good cause to terminate a teacher under a continuing contract. [Tr. Day 5, pp. 1083-1085, 1196]

73.  A similarly situated school district would find failure to establish and maintain proper and consistent communications and follow-through activities in response to parental request for feedback on student progress as good cause to terminate a teacher under a continuing contract. [Tr. Day 5, pp. 1083-1085, 1196]

74.  A similarly situated school district would find that deficiencies in two or more areas as identified in the Respondent’s notice of proposed termination good cause to terminate a teacher under a continuing contract. [Tr. Day 5, pp. 1083-1085]

75.  A similarly situated school district would find good cause to terminate a continuing contract based on the reasons listed above in 82-86, if a teacher had been placed on a growth plan and given an opportunity for remediation. [Tr. Day 5, p. 1086]

76.  Cypress-Fairbanks Independent School District Board of Trustees, in accordance with the Texas Education Code, adopted its own appraisal system which consisted of the Texas Teacher Appraisal System (TTAS) and some additional required components. [Tr. Day 5, pp. 1196-1197]

77.  The Respondent never filed a complaint with anyone in Cypress- Fairbanks Independent School District alleging retaliation for being on a workers’ compensation leave. [Tr. Day 6, p. 1339]

81.  Prior to the hearing, the Respondent did not express to anyone in Cypress-Fairbanks Independent School District that she believed there was a link between her taking workers’ compensation leave and having deficiencies in her performance identified. [Tr. Day 6, pp. 1341-1342]

82.  Assistant Principal Healy was aware that the Respondent had a serious foot injury which caused the Respondent to use crutches, leave school to go to the doctor and to be in pain at the time she scored the Respondent’s appraisal Exceeds Expectations in the 1997-1998 school year.  [Tr. Day 6, p. 1371]

                                    DISCUSSION
Petitioner must prove by a preponderance of the evidence that it had good cause to propose termination of Respondent’s continuing contract. Pursuant to § 2 1.156(a), Texas Education Code, Respondent “... may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”

The accepted standards of conduct for the profession determined by the CFISD Board of Trustees, that Respondent is alleged to have failed to meet, are:

1.   Maximize the amount of time available for instruction and utilizing appropriate pacing of instruction and by maintaining student focus and engagement;

2.   Check for student understanding when working with the class as a whole before proceeding into small group instruction and/or independent work;

3.   Consistently manage and monitor the behavior of her students in her

classroom area, and during transition times; and

4.   Establish and maintain proper and consistent communications and follow-through activities in response to parental request for feedback on student progress.
These appear to be reasonable professional standards, and are generally accepted standards recognized and applied in a similarly situated school district in this state, Houston Independent School District.

The preponderance of the credible and persuasive evidence supports the allegations of Petitioner, that Respondent failed consistently to meet the accepted standards above.

It is doubtful, at least in this Hearing Examiner’s mind, that all teachers meet the standards set forth above, all or lOOQo of the time. However, the standards are criterion that need to be met or achieved on a consistent basis by all teachers, if the school district is to be productive. It appears

from the evidence that Respondent is unable or unwilling to consistently perform to the accepted standards. For whatever reason, be it the size of the school district, the size of the class, or other distractions, the Respondent is unable or unwilling to perform to the accepted standards of Petitioner. Petitioner may therefore discharge Respondent for “good cause” for failing to meet the school

district’s standards.

Furthermore, the evidence reflects that Petitioner attempted to remediate or assist Respondent in the areas of her observed deficiencies, however these efforts were unsuccessful. It is striking to this hearing examiner that the Respondent did not take a more aggressive interest or attitude towards

fulfilling the goals of the established deficiency plan or active participation with the second grade staff planning meetings, whether formal or informal. As one of the witnesses stated when testifying as to her concern about deadlines set in the deficiency plan not being met, the Respondent stated to her “she had some questions about where to obtain some of the information” and “... she was not aware [tapes in the building].”

Although, perhaps, the individual incidents supporting these failures of Respondent in meeting the accepted standards appear insignificant, particularly if considered separately, they’re the common thread of inconsistency. If it were merely one incident, or one poor evaluation, one could speculate that it was a bad day, or someone was over reacting. However, the persuasive evidence does not support those speculations.

The Respondent’s claims of retaliation or discrimination are not supported by any evidence. The evidence supports the proposition that the Petitioner was accommodating and sensitive to Respondent’s circumstances. The retaliation claim does not meet the three prong test as discussed in Mount Healthy City Board of Education v. Doyle, 429 U.S. 274, 97 SS.Ct. 568, 50 (Ed. 471  (1977). The Respondent must show that conduct is protected, and that the protected conduct was a substantial and motivating factor in the decision of Petitioner to take action against Respondent. If Respondent proves the first two factors, Petitioner has the burden to show it would have taken action against Respondent even in the absence of the protected conduct. Filing a workers’ compensation claim or FMLA claim is protected conduct. However, Respondent does not show that

the board’s proposal to terminate is based in whole or in part on Petitioner’s filing for workers compensation benefits or FMLA benefits.

There is not even a scintilla of evidence that Respondent was discriminated against by Petitioner.

                                 CONCLUSIONS OF LAW

1.   Jurisdiction is proper under Texas Education Code Sections 21.159 and 21.25 1(a)(1).

2.   Cypress-Fairbanks Independent School District has sustained its burden, of a preponderance of the evidence, to terminate Respondent’s continuing contract for good cause, good cause being the failure to meet the accepted standards of conduct for the profession, as generally recognized and applied in similarly situated school districts in Texas.

                                   RECOMMENDATION

Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Cypress-Fairbanks Independent School District’s Board of Trustees accept the Administration’s recommendation to terminate the continuing contract of Respondent.

Petitioner’s recommendation is sustained.
              SIGNED and issued this 30th day of June, 2000.



  John W. Donovan, Certified Independent Hearing Examiner 

