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STATEMENT OF THE CASE

Respondent, Patrick A. Bush (hereinafter Teacher’), appeals the decision of the Petitioner, Dallas Independent School District (hereinafter “District”), to suspend Teacher without pay from his continuing contract of employment as teacher. District contends that it has good cause to propose suspension without pay of Teacher’s continuing contract, based upon Teacher’s being indicted on a second degree sexual assault felony involving a minor who was a student at Teacher’s school and Teacher’s admissions. Specifically, a true Bill of Indictment was issued regarding Teacher which read, in pertinent part, “Bush, Patrick Antoine, defendant, on or about the 1st day of December A.D. 1994 in the County of Dallas and said State, did then and there knowingly and intentionally cause the penetration of the mouth of [J.S.], a child, who was not then the spouse of defendant, by the sexual organ of said defendant.” Teacher allegedly gave a voluntary statement, admitting he had sexual relations with the student.

“Good cause” is defined by the Texas Education Code Section 21.156 as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.”

Teacher was represented by James Paul Barklow, Jr., Esq. District was

represented by Sonia Hoskins with the law firm of Robinson, West & Gooden, PC. Mark L. Williams is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

1.   Patrick A. Bush (hereinafter “Teacher”) was employed at Justin Ford Kimball

High School, from 1994 until the present. Hearing Transcript, Dallas Independent School District v. Patrick A. Hall, May 16, 1997, Page 18, Lines 14-23 (hereinafter “HT at p. ---, II. ———“).

2.   Teacher knew the student in question, J.S. HT at p. 19, II. 15-16.

3.   Teacher met J.S. in Fall 1994, though J.S. was not enrolled in Teacher’s classes. HT at p. 19, II. 17-22.

4.   Teacher established a friendship with J.S., beginning in Fall 1994. HT at p. 20, II. 11-16.

5.   Teacher socialized with J.S. outside the classroom setting. HT at pp. 20-21, II. 17-1.

6.   Teacher was alone with J.S. at Teacher’s house in December, 1994 (HT at p. 21, II. 2-10).

7.   A true Bill of Indictment was issued regarding Teacher which read, in pertinent part, “Bush, Patrick Antoine, defendant, on or about the 1st day of December A.D. 1994 in the County of Dallas and said State, did then and there knowingly and intentionally cause the penetration of the mouth of [J.S.], a child, who was not then the spouse of defendant, by the sexual organ of said defendant.” District Exhibit 3 (hereinafter “District Exh. 3”).

8.   Teacher purchased gifts and clothes for J.S. HT at p. 22, II. 4-10.

9.   Teacher socialized with other students besides J.S. outside the classroom setting (HT at p. 22, II. 2 1-25) and bought clothing for those students. HT at p. 26, II. 1-4.

10.  Teacher purchased clothing for J.S. at times other than when J.S. was on the “Bush Hall of Fame” or when choosing J.S.’s name for presents. HT at pp. 26-27 II 25-17.

11.  Teacher took J.S. to see movies and out to eat. HT at p. 28, II 14-23.
12.  J.S. went to Teacher’s house several times between December, 1994 and the

present school year. HT at pp. 28-29, II. 24-2.

13.  Teacher voluntarily surrendered himself to the Dallas Police Department

(hereinafter “DPD”) in December 1996, based on charges of Second Degree Sexual Assault. HT at. 20-30, II. 12-1.

14.  Teacher was advised of his “Miranda warning” by the DPD. HT at p. 30, II. 17-20.

15.  Teacher initialed a “Miranda warning” card supplied by the DPD, HT at p. 30, II. 24-25.

16.  Teacher gave a statement to the DPD regarding his actions involving J.S. HT at p. 31, II. 21-23.

17.  In that statement, Teacher admitted engaging in “mutual copulation or oral sex” with J.S. HT at p. 35, II. 16-20, quoting from the District Exhibit 5, Deposition of Patrick A. Bush, Page 37, Lines 18-20 (hereinafter “Exh. 5 at p. ---, II. ---“).

18.  Hearing Examiner allowed District to call DPD Police Officer Leslie Oelke (hereinafter “Oelke”) out of order to testify by phone (HT at p. 41, II. 6-20), with a timely objection by Teacher regarding the testimony by phone. HT at p. 41, II. 23-24.

19.  During the hearing, Oelke answered direct examination questions from the

District about Teacher’s statement to the DPD and Teacher’s receiving his Miranda warnings. HT at pp. 44-45, II. 4-22.

20.  Hearing Examiner limited Teacher to cross-examination questions which would

not address the merits of the criminal case against Teacher (HT at p. 49, II. 9-16), but Oelke refused to answer even the limited scope of the cross-examination. HT at p. 53, II. 1-7 and p. 54, II. 17-22.

21.  Graciela L. Escobedo (hereinafter “Escobedo”), Special Assistant to the

Superintendent for Personnel Services, testified that the practice of the District was to place an employee on leave without pay where an indictment has been rendered pending the outcome of the criminal trial. HT at p. 63, II. 20-25.

22.  Escobedo stated the Board policies under which Teacher was suspended without pay, went into effect on September 9, 1996, but those policies were just an update from the policies approved in 1990. HT at p. 65, II. 10-25.

23.  During his deposition and at the hearing, Teacher denied having any type of

sexual contact with J.S. HT at p. 75, II. 17-23 and p. 76, II. 11-18; Exh. 5 at pp. 38-39, II. 9-3.

24.  District stated it took its rebuttal (testimony of Oelke) out of turn. HT at p. 85, II. 15-16.

DISCUSSION

District must prove by a preponderance of the evidence that it had good cause to propose suspension without pay of Teacher’s continuing contract of employment, “good cause” being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state. District claims that it has good cause to suspend Teacher on the basis that a true bill of indictment for sexual assault of a minor has been issued against Teacher regarding Teacher and J.S., a student, and that Teacher admitted having sexual relations with J.S. District alleges Teacher violated the following Board Policies:

1.   Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.

2.   Immorality, public lewdness, or other acts of moral turpitude, including unlawful practices.

3.   Physical or verbal abuse of students, parents, co-workers, or other persons.
4.   Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.

5.   The failure of the employee to meet acceptable standards of conduct for

employees in line or similar positions, or where the retention of the employee is detrimental to the best interest of the District.

6.   Violation of any federal statute or state law, or the United States or State of Texas Constitutions.

7.   Any other reason constituting “good cause” under Texas law.

Before a proposal is made concerning the case in chief, I must first address the testimony of DPD Police Officer Leslie Oelke. She was willing to submit testimony on behalf of the District, the party that called her. However, even when Teacher’s cross-examination scope was limited to include only those areas which District used and specifically to exclude the merits of the criminal case against Teacher, Oelke refused to answer the questions. Teacher requests that the officer’s testimony be struck, since Teacher was denied due process with this witness. I agree.

The right to confront and cross-examine witnesses is a fundamental aspect of procedural due process. The purpose of cross-examination is to test the truthfulness of the witness. In almost every setting where important decisions rest on questions of fact, due process requires an opportunity to confront and cross-examine witnesses. Goldberg v. Kelly, 397 U.S. 254, 269 (1970). The cross-examination of witnesses is one of the safeguards to accuracy and truthfulness. Hoffa v. United States, 385 U.S. 293, 311 (1966). In a judicial investigation the right of cross-examination of an adversary’s witness is absolute and not a mere privilege of the one against whom a witness may be called. Alford V. United States, 282 U.S. 687, 691 (1931). Cross-examination is “an essential and fundamental requirement for the kind of fair trial which is this country’s constitutional goal.” Chambers v. Mississippi, 410 U.S. 284, 295 (1973), citing Pointer v. Texas, 380 U.S. 400, 405 (1965). “The right of cross-examination is more than a desirable rule of trial procedure. It is implicit in the constitutional right of confrontation, and helps assure the ‘accuracy of the truth-determining process.”’ Id. at 295, citing Dutton v. Evans, 400 U.S. 74, 89 (1970). “The denial or significant diminution calls into question the ultimate ‘integrity of the fact-finding process... .“‘ Id. at 295, citing Berger v. California, 393 U.S. 314, 315 (1969). In a civil action, a party has the right to cross-examine witnesses against him regarding evidence given at trial. Terrell v. GMAC, 59 SW2d 442, 444-45 (Tex.Civ.App. -- San Antonio 1933, writ ref’d)(citations omitted). The requirement for cross-examination also applies to administrative hearings. Wiliner v. Committee on Character and Fitness, 373 U.S. 96, 103-104 (1963). Procedural due process often requires confrontation and cross-examination of those who word deprives a person of his livelihood. Greene v. McElroy, 360 U.S. 474, 492 and 496-97 (1959).

Based on these rulings by the United States Supreme Court, I am compelled to strike the officer’s testimony. I limited cross-examination in such a way as to protect the merits of the criminal case, but the officer stated she would answer no further questions. Teacher would be denied his fundamental rights to due process if the officer’s testimony were allowed to stand. Further, District states that the officer’s testimony was used as rebuttal, but that statement was made at the end of the hearing and not at any time prior to or during the hearing. I must treat the testimony as direct testimony put on during the presentation of the District’s case in chief.

Regarding the case in chief, I must decide whether District had good cause for recommending suspension without pay for Teacher. District seems to rely heavily upon the indictment returned against Teacher. However, an indictment is nothing more than hearsay, a charge without cross-examined proof. The recent charges against Dallas Cowboys Michael Irvin and Eric Williams are examples for a determination in this case:

The woman who made the allegations later stated she was lying. In the instant case, the District chose, for some reason, not to have J.S. testify. The testimony of J.S. may have added substance to the indictment. Or it may have shown that J.S. had a reason to accuse Teacher falsely. Since J.S. did not testify, there was no supporting testimony for the indictment. On the other hand, Teacher testified that he did not have any sexual relations with J.S. As such, I cannot make a ruling based only on the indictment. Further, the

testimony of Escobedo stated what the practices of the District were when an employee is indicted. However, no evidence was presented to show me that the suspension is required by any statute or mandate, only what the practice of the District is. Therefore, I must base my decision solely on the testimony and demeanor of the Teacher.

Teacher testified that J.S., a fourteen-year-old student not on Teacher’s student roles, came to his house alone. Teacher testified he took J.S. to the movies and out to eat. Teacher testified he bought gifts and presents for J.S. These actions, in and of themselves, do not show good cause for unpaid suspension of Teacher. Teacher also testified that he did the same things with other students. I can find nothing indecent, obscene, illegal, cruel, abusive, immoral, lewd, or any other area which would show that District had good cause to suspend Teacher without pay, based solely on the aforementioned actions with J.S.

Teacher’s demeanor and voice inflections at the time of the hearing somewhat suggest that Teacher could have had the alleged sexual relations with J.S. However, Teacher’s demeanor, in and of itself, does not show good cause for the suspension without pay of Teacher. A suspension without pay takes away Teacher’s livelihood and the ability to support himself, so I cannot make a determination based solely on my interpretation of Teacher’s demeanor and voice inflections.

The factor I deem to be most important in this case is the statement given to the DPD by Teacher. Teacher testified that he voluntarily surrendered himself to the DPD. He stated he was advised of his “Miranda” warnings and initialed a “Miranda warning” card. He then gave a statement to the DPD, admitting that he had oral copulation or oral sex with J.S. Teacher argued by pre-hearing brief that there was a violation of his Constitutional rights in the taking of the statement. However, there was no testimony at the hearing about Constitutional violations, only the unsworn arguments raised in the brief. Further, this is not a criminal trial. The burdens in this case are not the same as a criminal trial, and neither are the restrictions. Teacher has cited no cases that state that evidence obtained through an alleged violation of the Teacher’s “Miranda” rights can not be used in a corresponding civil case. Even at that, I find that Teacher was advised of his rights and then gave a statement. While Teacher gave a different statement in his deposition and his hearing, the first and more immediate statement given--that to the DPD admitting his actions--is more convincing. When Teacher’s statement is combined with his activities with J.S. outside the classroom and his demeanor, I have no choice but to find that District had good cause for recommending Teacher’s suspension without pay.

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.   The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.   The testimony of DPD Police Officer Oelke is stricken from the record and will not be considered regarding this case.

3.   Teacher admitted that he was involved in a sexual activity with J.S., a minor student of the District.

4.   District had good cause for suspending Teacher without pay.

RECOMMENDATION

After due consideration of the record, matters officially noticed, and the

foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and place Teacher on suspension without pay.

Petitioner’s recommendation should be granted.

         SIGNED AND ISSUED this 4th day of June 1997.

                                  MARK L. WILLIAMS

                                  CERTIFIED HEARING EXAMINER for

                                  TEXAS EDUCATION AGENCY

                                  STATE OF TEXAS

