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       BASIS OF HEARING:     Appeal of Dallas ISD voiding Three-year Term
                             Contract on the grounds that Linda N. Peters,

                             a teacher, did not have a Texas Teacher’s

                             Certificate and comply with state law.

       RECONIMENDATION:      The Dallas ISD should discharge Linda N.

                             Peters on the basis of not having a valid

                             Texas Teacher’s Certificate, not having passed

                             the ExCET Test, and not complying with state

                             law, Board policy, and the conditions of the

                             Contract.

                                         I.

                                  FINDINGS OF FACT

              After due consideration of the evidence, including matters

         officially noticed, in my capacity as Certified Hearing Examiner,

         I make the following Findings of Fact (citations to evidence are

         not exhaustive, but are intended to indicate some basis for the

         particular finding of fact).
              References are to the transcript for the proceedings that

         occurred on February 29, 2000, and D = Dallas ISD.

              A.   Respondent, LINDA M. PETERS (Ms. Peters), had been

         employed with Petitioner Dallas Independent School District (DALLAS

         ISD) as an elementary classroom teacher as follows:

                   1.   On October 11, 1996, Ms. Peters signed an “Out—Of—

              State Teachers Employment Agreement”. Exh. D-1, P. 33.

                   2.   Ms. Peters had a Texas Teacher’s Certificate issued

              November 6, 1996, which expired November 6, 1997, and did not

              have a Texas Teacher’s Certificate thereafter. Exh. D-1, P. 34

                   3.   On October 9, 1996, Ms. Peters was issued a Teacher

              Probationary Contract. Exh. D-1, P. 3
                   4.   On March 3, 1997, Ms. Peters was issued a Teacher

              Probationary Contract. Exh. D-1, P. 2

                   5.   On March 4, 1998, Ms. Peters was issued a Teacher

              Term Contract (3-year Contract). Exh. D-l, P. 1

                   6.   On December 13, 1999, Ms. Peters was provided with

              a letter by Willie Crowder, Interim Assistant Superintendent,

              informing Ms. Peters that her Contract was Null and Void,

              unless Ms. Peters could provide the certification and teaching

              credentials. This letter was received by Ms. Peters. Exh. D—1, P. 30
              B. Mr. Waldemar Rojas (ROJAS) is the Superintendent of

         Dallas ISD.

              C. On January 28, 2000, Ms. Peters requested the appointment

         of a Certified Hearing Examiner by the Texas Education Agency to

         hear this dispute.

              D.   ROBERT C. PRATHER, SR., was notified on January 31, 2000,

         of his selection as Certified Hearing Examiner to conduct the

         hearing in this dispute. The assignment was accepted on

         January 31, 2000,

              E.   A Pre-Hearing was held on February 4, 2000, with Mr.

         Medrano, Ms. Peters and her husband, Gregory Peters, with a Pre-

         Hearing Order issued February 4, 2000. Ms. Peters did not have

         legal counsel present during any of the proceedings involving the

         Certified Hearing Examiner.

              F.   Dallas ISD filed a Motion for Summary Judgment prior to

         the Hearing. Ms. Peters filed a Response to the Motion for Summary

         Judgment. The Summary Judgment was heard on February 29, 2000, as

         the first item of business at the time scheduled for the Hearing on

         the merits. After considering the Motion, Response and arguments

         of the Parties, Dallas ISD’s Motion for Summary Judgment was

         denied. The Motion and Response were made a part of the record by

         the Hearing Examiner. The Hearing then proceeded on the merits.

              G.   Ms. Peters had an Out—Of—State Teacher Certification.

              H.   On November 6, 1996, Ms. Peters received a Texas

         Teacher’s Certificate valid through November 6, 1997, based on her

         out—of-state certification. Exh. D-1, P. 34

              I.   Ms. Peters signed an “Out—Of—State Teachers Employment

         Agreement” on October 11, 1996, advising her that she must complete

         the ExCET Test and, apply for a permanent Texas Teacher’s

         Certificate. The agreement advised Ms. Peters that if she has not

         completed the requirements the employment will not be continued and

         the emergency teaching permit is void. Exh. D-1, P. 33
              J.   Ms. Peters had numerous opportunities to take the ExCET

         Test. Ms. Peters took the test approximately (5) five times. Ms.

         Peters has never passed the test. Exh. D-2. TR: P. 75, L. 5-10;

         P. 82, L. 6—7 Exh. 
K. To date, Ms. Peters has not received another Texas
         Teacher’s Certificate after the one which expired November 6, 1997,

         and has not provided Dallas ISD with any subsequent information

         concerning her certification. TR: P. 46, L. 10—14; P. 67, L. 3 to

         P. 71, L. 19.

              L.   Ms. Peters knew that her teaching certificate had

         expired.

              M.   Ms. Peters knew that to be employed by Dallas ISD

         required certification. TR: P. 69, L. 22, to P. 70, L. 3; P. 77, L. 20-24

              N. Paragraph 4 of each of the three (3) Contracts,

         P. 1, P. 2 & 3, makes the Contract “...conditioned on

         satisfactorily providing the certification, service

         teaching credentials... required by law, the Texas

         Agency, or the District....”

              0.   The policies of Dallas ISD require the teacher to present

         his or her certificate for record before a contract with the Board

         shall be binding. Exh. D-4
              P.   Ms. Peters was reminded of her need to pass the ExCET

         Test and provide certification, which she failed to do. Exh. D—1,

         P. 11 & 12.

              Q.   At the time Ms. Peters applied for employment with Dallas

         ISD, she was advised that her employment was contingent upon

         passing the ExCET Test, obtaining a certificate and presenting it

         to Dallas ISD, which was never done. 

              R.   Ms. Peters was paid for all of the time she was employed

         by Dallas ISD between October 1996 and December 1999. TR: P. 66,

         L. 22 through P. 67, L. 2

              S.   Dallas ISD did not discover Ms. Peters’ lack of

         certification until about the time it issued the letter of

         December 13, 1999. Exh. D-1, P. 30

              T.   The Texas Education Code 21.003 requires that a person

         may not be employed as a teacher.. .by a school district unless the

         person holds an appropriate certificate or permit issued as

         provided by sub-chapter B.

                                        II.

                                       ISSUE

              Is Exh. D-1, P.1, the Three—year Term Contract issued by

         Dallas ISD to Ms. Peters null and void? Yes.

                                     DISCUSSION

              A.   State law as well as the Board policies require the

         teacher to have the certificate and to have passed the ExCET Test.

         Ms. Peters was made aware of such requirement through the Out-of—

         State Agreement and the other three (3) contracts which she signed.

         They all made it a condition of her employment. It is undisputed

         that Ms. Peters has had ample opportunity to take the ExCET test,

         has taken it approximately five (5) times, and has failed to pass

         it each time. Since November 6, 1997, she has not had a Texas

         Teacher’s Certificate, which is a violation of the statutory,

         Board, and contractual requirements.

              B.   Upon discovering the lack of certification, Dallas ISD

         discharged Ms. Peters on the sole basis of Ms. Peters’ not having

         the certification. The discharge was not based upon a teaching

         performance deficiency. The existing contract, as well as the

         probationary contracts, were null and void, being in violation of

         the statutory and Board provisions requiring the certification.

         Since the contract was void, Dallas ISD properly ended any further

         relationship between Dallas ISD and Ms. Peters.

              C.   The facts in this case are similar to those in Jake Fupua

   v. Sidney Independent School District, Decision of the Commissioner

         No. 032—R2—992, which involved a Superintendent not having the

         required certification for a contract that began in August 1991.

         It was not discovered until May 1992 that the Superintendent did

         not have the required certification. The contract was null and

         void.

                                        III.

                                 CONCLUSIONS OF LAW

              After due consideration of the record, of the evidence at the

         hearing, arguments of the parties, matters officially noticed, and

         the foregoing findings of fact, in my capacity as Hearing Examiner,

         by a preponderance of the evidence, I make the following

         conclusions of law:

              A.   Jurisdiction in this case is proper under Texas Education

         Code, §21.211(a) (1).

              B.   Since Ms. Peters has never passed the ExCET Test and has

         not met the requirement of having a Texas Teacher’s Certificate,

         and has not had a Texas Teacher’s Certificate since November 6,

         1997, she did not meet the prerequisites to have a teaching

         contract. These requirements were a condition precedent to the

         contract, paragraph 4 of each contract.

              C. Ms. Peters had the responsibility to obtain the necessary

         credentials, pass the ExCET Test, obtain the Texas Teacher’s

         Certificate, and provide that documentation to Dallas ISD in order

         to meet the conditions of the contracts and, in particular,

         Paragraph 4.

              D.   The contract, Exh. D-1, P. 1, as well as the contracts at

         Exh. D-1, P. 2 & 3, were made in violation of a Texas statutory

         provision and Board policy. Therefore, the contracts are void and

         unenforceable.

              E.   Dallas ISD’s discontinuing any further relationship that

         it may have had with Ms. Peters was based on good cause.

              F.   The action of Dallas ISD as referenced in its letter of

         December 13, 1999, Exh. D-1, p. 30, was supported by the evidence

         and the lack of certificate and credentials of Ms. Peters.

              G.   Dallas ISD, by issuing the probationary contracts and

         then the Three-year Term Contract, did not waive the requirements

         of certification. Dallas ISD cannot waive these requirements of a

         state statute.

              H.   The contracts were conditioned upon Ms. Peters’ meeting

         the requirements. Ms. Peters had the responsibility to comply with

         the conditions.

              I.   Ms. Peters had no property rights connected with any

         employment related to said contracts.

              J.   Since the contracts were null and void, no due process

         issues are raised.

              K.   All findings of fact should be interpreted, where

         appropriate, as conclusions of law and vice versa.

                                        IV.

                                 RECOMMENDED RELIEF

              After due consideration of the record, matters officially

         noticed and the foregoing findings of fact and conclusions of law,

         it is recommended that:

              The decision of Dallas ISD should be upheld that Linda N.

         Peters’ Three-year Term Contract was null and void since she did

         not have a Texas Teacher’s Certificate and had not complied with

         state law, Board policy, and the conditions of the Contract, and

         that Ms. Peters should be discharged from any teaching relationship

         with Dallas ISD effective December 13, 1999.

              SIGNED AND ISSUED this 10th day of March, 2000.

                                  ROBERT C. PRATHER, SR.

                                  INDEPENDENT CERTIFIED HEARING EXAMINER

