                             TEA DOCKET NO. 006-LH-999

         DALLAS INDEPENDENT        §    BEFORE THE HEARING EXAMINER

         SCHOOL DISTRICT (“DISD”), §                             

                       Petitioner, §

                                   §      DONALD W. HICKS, SR

         VS.                       §






     §

         OLIVER C. JOHNSON, JR.,   §

                                   §

                       Respondent. §       THE STATE OF TEXAS

                                   CLOSED HEARING

                   PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW

                            AND RECOMMENDATIONS, IF ANY

On November 16, 1999, CAME ON for final hearing the above-titled and numbered Texas Education Agency (“TEA”) docketed matter. Respondent Oliver C. Johnson, Jr. filed a request for assignment of a certified hearing examiner with the TEA pursuant to Chapter 21, Subchapter F of the Texas Education Code, for the purpose of conducting a hearing concerning Petitioner Dallas Independent School District’s (sometimes “DISD”) proposed termination of Respondent for his criminal record.
 TEA’s Division of Hearing and Appeals received Respondent’s request for assignment on September 13, 1999. TEA assigned this matter to the

above-referenced certified independent hearing examiner on September 14, 1999. The final hearing was initially scheduled for October 5, 1999. The Respondent appeared on October 5,1999, but an emergency did not allow for the Petitioner’s attorney’s attendance. On October 18, 1999, the final hearing was rescheduled by written agreement of the parties to November 16-17, 1999. Petitioner was represented throughout by Alex W. Medrano of DISD’s Office of Legal Services and Sonya D. Hoskins and Craig A. Capua of Robinson, West & Gooden, P.C., of Dallas, Texas. Respondent was represented by James P. Barklow, Jr. of Dallas, Texas. The final hearing was CLOSED (SF 6,11. 13-17; 8, 11. 14-24.). The witnesses were sworn and placed under the rule (SF 7,11,12-16.).

                             PROPOSED FINDINGS OF FACT

1.   Respondent signed his latest contract with the Petitioner for the scholastic year 1999-2000 on April 19, 1999 (SF 5; 154; Pet.’s Ex. 2 (Employee Term Contract - One Year Contract).).

Offense One:

2.   In July, 1993 Respondent was indicted for forgery of food coupons (a second degree felony) (SF 11, 11. 13-15; 55; 59; Pet.’s Ex. 3.).
3.   Petitioner’s initial employment date with Petitioner DISD (SF 11, 1. 25; 12, 1. 1; 77, 78.).
4.   In March 1994, Respondent plead guilty to the July 1993 forgery of food coupons offense in paragraph 1, above (SF 11, 11. 15-17; Pet.’s Ex. 3; Resp.’s Ex. 6.).
5.   Respondent received a two-year probation for the guilty plea in paragraph 3, above (SF 11, 11. 20-21; Pet.’s Ex. 3; Resp.’s Exs. 6 and 7.).

Offense Two:

6.  In April, 1997, Respondent was charged in an information for assault on his wife (a class A misdemeanor) (SF 12, II. 1-8; Pet.’s Ex. 4; Resp.’s Exs. 1, 2, 3 and 4.).
7.  On February 6, 1998, Respondent plead nolo contendere and received nine months of community supervision (which expfred in November, 1998) under a deferred adjudication judgment (SF 12, 11. 21-25; 13, 11. 1-7; Pet.’s Ex. 4; Resp.’s Ex. 1, 2, 3, and 4.);

Notice of Termination:

8.a.     On September 1, 1999, Respondent was notified by letter dated August 25, 1999, that Petitioner’s General Superintendent approved a recommendation that Respondent’s employment be terminated, for good cause, pursuant to Board Policies DC (LOCAL) and DF (LOCAL). (Pet.’s Ex. 1.).
  b.  The Petitioner proceeded to final hearing on the following three specific reasons, individually and collectively:

            1.   Respondent’s criminal record;

            2.   Respondent’s felony for forging a government record; and

            3.   Respondent’s misdemeanor assault.

         (SF 30-53; 142-151; Pet.’s Ex. 1.).

Controlling Employment Policies:

9.   Pursuant to DISD policies for termination of contracts, DF (LOCAL), the District has determined that the following acts or actions are “good cause” for termination of Respondent’s employment contract:

a.  “6. Conviction at the trial or court level of any felons’, crime  involving moral turpitude or the commission of any act that is made a crime by, or is a violation of, the laws of the United States or the state of Texas, and that directly affects the operation or mission of the District;”

b.  “12. Physical or verbal abuse of students, parents, co-workers, or other persons;”

c.  “14. Conviction or deferred adjudication at the trial court level that impacted, or may impact, performance of one’s job;”

d.  “25. Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District;”

e.  “24. Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District;”

f.  “25. Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District;”

g.  “28. Violation of any federal statute or state law, or the United States or State of Texas Constitution;”

h.  “32. Any other reason constituting “good cause” under Texas law.” (SF 19, II. 7-13; 132,11. 22-25; 133-191; Pet.’s Ex. 2.).
10. Pursuant to DISD’s employment practices policies for retention and employment, DC (LOCAL), “conviction” means “a finding of guilt or acceptance by the court of a pleas of guilty, deferred adjudication or nob contendere.” (SF 140, II. 18-25; 141-143; Pet.’s Ex. 2 (DC (LOCAL) - Criminal History Check of Applicants for Employment).).

11.   Persons charged with a criminal offense that has been dismissed through deferred adjudication will be considered for employment with the District, except for offenses that are not here relevant, “or any other crime that adversely affects the mission of the District.” (SF 136; 140-170; Pet.’s Ex. 2.).

12.  DC (LOCAL) provides that no one convicted of a felony or any misdemeanor involving moral turpitude will be considered for employment in the District except as may be allowed by the District’s Criminal Record Review Committee and, in accordance with further Board policies. (SF 140-1 74, 11. 1-17; Pet.’s Ex. 2.).
13.a. DC (LOCAL) also provides that “moral turpitude” is an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person. (Pet.’s Ex. 2.).
14.   DC (LOCAL) specifically provides that misdemeanor assault on a female is considered a crime involving moral turpitude. (Pet.’s Ex. 2.).
15.  DC (LOCAL) provides for criminal history background checks of all employees at least once annually and the District may use the information obtained under this policy to discharge the employee if the employee’s crime is determined to adversely affect the District or if it is demonstrated that the employee could be a danger to District staff or students, or the

general public. (SF 133, 11. 23-25; 134-137; 138, 11. 1-18; Pet.’s Ex. 2.).

16.  At the time Respondent applied for employment, he had not been convicted of a felony or any offense involving moral turpitude and received probation, deferred judgment, pleaded no contest, or served time in prison (Pet.’s Ex. 6.).
17.   Under DC (LOCAL), since Respondent’s convictions involving a felony or misdemeanor involving moral turpitude were discovered subsequent to Respondent’s employment, a recommendation for termination of Respondent should be based on the same criteria as required for applicants as found at GOVERNING CRITERIA FOR EMPLOYMENT DECISIONS contained in DC (LOCAL). (SF 149,11. 8-18; 150-155; Pet.’s Ex. 2.).

18.a. Under DC (LOCAL) Respondent was required to notify the District within 30 days after Respondent was charged with, convicted of, granted deferred adjudication or, had entered a plea of nolo contendere to any felony or misdemeanor involving moral turpitude.
         b.  Further, Respondent’s notification was required by DC (LOCAL) to be in writing to the General Superintendent.

         c.  Respondent did not comply with DC (LOCAL) and notify, in writing, the General Superintendent of either of the foregoing offenses andlor their respective final dispositions.

         d.  Pursuant to DC (LOCAL), Respondent’s failure to make such notification may result in termination of employment. (Pet.’s Ex. 2.).
19.  DC (LOCAL) provides that since Respondent was placed on deferred

adjudication:

         a.  Respondent may be recommended for termination based upon the underlying facts that led to the deferred adjudication; and

         b.  That, for purposes of any termination hearing, the facts to which the Respondent plead in order to obtain the deferred adjudication shall be presumed to exist and be true and correct. (Pet.’s Ex 2., pp. 8-9 of 10.).
20. DC (LOCAL) also provides that the District may suspend or terminate the employment of Respondent if Respondent has been convicted of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the Respondent or directly relates to, or adversely affects, the mission of the Petitioner school district. (Pet.’s Ex. 2, p. 9 of 10.).
21.  Petitioner has determined, after reviewing and applying its criteria for employment of personnel convicted of qualified felonies and misdemeanors involving moral turpitude, that Respondent’s felony and misdemeanor convictions adversely impact Petitioner’s mission.

22.  Respondent violated Petitioner’s policies and orders, and the directives of the Board, and General Superintendent, and/or designees DF-Local No. 1.

23.  Respondent violated Petitioner’s policies under DF-Local No. 2 with

Respondent’s actions and conduct out of the classroom that are contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other District employees. (SF 134-136; 147-149.).

24.  Respondent violated Petitioner’s employment practices policies under DF-Local No. 6 which prohibit employment or retention as an employee since Respondent (a) was convicted of a felony and a misdemeanor involving moral turpitude and (b) engaged in activity that directly affects the operation or mission of the District.

25.  Respondent violated Petitioner’s employment policies under DCD-Local No. 24 since Respondent engaged in conduct or behavior during off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.

26.  Respondent violated Petitioner’s employment policies under DCD-Local No. 25 by failing to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interest of the District.

27.  Respondent violated state law as prohibited by DCD-Local No. 28.

28.  Petitioner is vested with the responsibility of determining its mission and what adversely affects such mission(s). (SF 132, 11. 22-25; 133-157.).
29.  Petitioner, in its pursuit to educate its public school students, also trains those students so that they can become productive citizens (SF 132, 11. 9-25; 133; 134; 135, 11. 1-15 136, 11. 19-25; 147-148.).
30.  Respondent’s continued employment does not offer an opportunity to engage in further criminal activity of the same type as that in which Respondent previously had been involved.

                                 CONCLUSIONS OF LAW

1.   As a matter of law, family violence and misdemeanor assault on a female are each offenses involving moral turpitude. Ludwig v. State of Texas, 969 S.W.2d 22,28-9 (Tex. Cr. App. - Fort Worth 1998, pet. ref’d) [o]ur legislature has specifically targeted family violence and is particularly concerned with repeat or habitual offenders).
2.   As a matter of law, Respondent has violated Petitioner’s policies, orders and directives of the Board, General Superintendent, and/or designees (DF-Local No. 1).

3.   As a matter of law, Respondent has violated Petitioner’s policies (DF-Local No. 2) with Respondent’s actions and conduct out of the classroom that is contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other District employees.

4.   As a matter of law, Respondent has violated Petitioner’s employment practices policies (DF-Local No. 6) which prohibit employment or retention as an employee since Respondent (a) was convicted of a felony and a misdemeanor involving moral turpitude and (b) engaged in activity that directly affects the operation or mission of the District.

5.   As a matter of law, Respondent violated Petitioner’s employment policies (DCD-Local No. 24) since Respondent has engaged in conduct or behavior during off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.

7.   As a matter of law, Respondent violated Petitioner’s employment policies (DCD-Local No. 25) by failing to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interest of the District.

8.  As a matter of law, Respondent violated state law (DCD-Local No. 28).

9.  As a matter of law, Petitioner may terminate the employment of Respondent since Respondent was convicted of a felony and a misdemeanor involving moral turpitude which could adversely affect the mission of the District.

10.  As a matter of law, Petitioner is vested with the responsibility of determining its mission and what adversely affects such mission.

11.  As a matter of law, Petitioner has exercised validly its responsibility of determining that the District’s mission to produce productive citizens who will obey the law and contribute to society is enhanced and furthered by employees acting as role models for students.

12.  As a matter of law, Petitioner’s recommendation to terminate Respondent based on Respondent’s subsequently discovered criminal record is supported by a preponderance of the credible evidence.
13.  As a matter of law, Petitioner’s recommendation to terminate Respondent based on Respondent’s subsequently discovered criminal record is not arbitrary, capricious or unlawful.

14.  As a matter of law, Petitioner’s recommendation to terminate Respondent based on Respondent’s subsequently discovered criminal record constituted good cause for termination under Petitioner’s employment policies.

                             RECOMMENDATIONS, IF ANY

              No recommendations are offered.
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              SIGNED this the 9th day of February, 2000.
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(“TEA”)
� References to the Statement of Facts will be “SF” followed by the page(s) reference which is followed by the line(s) reference, e.g., SF 4,1. 12 or SF 15, 11. 1-17 or SF2; 4,11. 8-19; 7, 11 6-19. References to exhibits shall begin with the party designation abbreviated followed by or “Exs.,” and the appropriate exhibit number, i.e., Pet.’s Ex. 5 or Res. Ex. 2.





