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                        PRELIMINARY MATTERS TO BE DECIDED

                        PRIOR TO ANY PROPOSAL FOR DECISION

1. Respondent at the hearing made an Oral Motion to Dismiss alleging that   the Fort Worth Independent School District’s Board of Trustees has predetermined its decision in this manner.

The Respondent alleges that punishment has been imposed prior to the hearing in that the Respondent has been transferred from J. P. Elder. In support of the Motion Respondent referred to the July 12, 1996, and the August 14, 1996 letters from Dr. Calandra to the Respondent’s attorney.

Also at the hearing a letter dated August 19, 1996 was hand delivered by the Respondent’s attorney to the Hearing Examiner. This letter was purported to be a confirmation of a telephone conference call of August 16, 1996 with Mr. Ortiz, Mr. Anderson, and the Hearing Examiner.

The July 12th letter refers to a decision of the Board of Trustees on the Statement of Complaint, at the June 11, 1996 meeting. Respondent contends that this letter demonstrates that the Board did not merely consider the school district’s recommendation but that it heard it and made a decision on the merits (refer to Hearing Volume 1, page 17). Respondent also cites the approval of the recommendation, Petitioner’s Exhibit 12, Respondent’s Exhibit 7, as further proof that the Board heard the recommendation and made a decision on the merits. This exhibit appears to be a form and does provide a recommendation with an approval signature block at the end.

Respondent’s brief submitted in support of the motion contains an Exhibit “A” which is a letter dated June 17, 1996 from Mary Hepp, TSTA Representative, addressed to Joan Howard Allen, TEA Division of Hearings and Dr. Thomas Tocco, Superintendent Fort Worth ISD. The first sentence of this letter is “ The purpose of this letter is to request a hearing regarding the proposed suspension without pay of Joy Peters”.

The August 14, 1996 letter of Dr. Calandra was followed by the August 15, 1996 letter, Respondent’s Exhibit 13, wherein he states in the first sentence, “ This letter shall correct my letter of August 14, 1996, forwarded to you. Please disregard the earlier letter,”. This letter then continues, “At the regular meeting of August 13, 1996, the Fort Worth Independent School Board upheld their decision of June 11, 1996, in which the District proposes the following discipline for the utterance of a racial slur”.

At the Hearing prior to the opening arguments, the Hearing Examiner inquired as to the imposition of any suspension. It was established that there had been no suspension without pay up to and including the date of the Hearing; the Respondent had not enrolled in counseling; and, the Respondent had been transferred.

After due consideration of the evidence presented and the briefs submitted I conclude that there was no predetermination by the Board at either the June 11, 1996 or the August 13, 1996 meetings. Ms. Hepp’s letter clearly refers to purposed discipline. Mr. Calandra’s letter of August 15, 1996 corrects any impression that the Board has predetermined this matter. The transfer of the Respondent was an Administrative Transfer requested by her Principal Mary Wright in her June 3, 1996 letter, Petitioner’s Exhibit 12.

Therefore the Motion to Dismiss is Denied.

There is another matter I feel must be addressed and that involves the letter hand delivered to the Hearing Officer at the hearing and the letter submitted with the Respondent’s Brief in September. Although both letters purport to be the same document, the letter submitted with the brief contains an additional sentence which states, “In the alternative I believe this matter should be dismissed without prejudice and the Honorable Commissioner of Education re-appoint another independent hearing examiner. I still believe this will not cure the improper taint of the board of trustees’ objectivity.”. There is no explanation for the difference in the two letters. At the hearing as a part of the Oral Motion to Dismiss the Respondent’s attorney stated, “ While we are not, let me make clear, seeking that Your Honor be at all disqualified”( Hearing Transcript Volume 1, page 14). Prior to the Opening arguments the Hearing Officer questioned the parties about any motion they may have to disqualify the Hearing Officer because the Petitioner had included some details of a settlement discussion in a letter sent by Dr. Calandra to the Respondent’s attorney with copies to the Petitioner’s attorney and the Hearing Examiner. The Petitioner’s attorney said there was no objection to the Hearing Examiner and the Respondent’s attorney stated,” So that it’s clear on the record ( and I think it has been made clear), we do not make this objection because we believe Your Honor can be fair and impartial irrespective of this letter.” Hearing Transcript, Volume 1, pages 39 and 40. Because any disqualification of the Hearing Examiner Examiner had been addressed and resolved by all parties before the Opening Arguments there is no need to make further comment on the discrepancies in the letters presented by the Respondent’s attorney.

2. Respondent’s request for a subpoena for the Petitioner’s Board President and the request for the minutes of the Petitioner’s Board meetings of June 11, 1996 and August 13, 1996 are also denied in light of the finding that the Board had not predetermined Respondent’s discipline.

                               PROPOSAL FOR DECISION

                               Statement of the Case

Petitioner Fort Worth Independent School District, proposes a twenty day suspension without pay of the Respondent, Joy Peters, for using the racial slur, n*****, when addressing Patricia Howard, a campus monitor.

Respondent contest the proposed action of the Petitioner.

Frederick P. Ahrens is the Independent Hearing Examiner appointed by the State Commissioner of Education. Petitioner is represented by Mark A. Anderson, Attorney at Law, Fort Worth Texas, and Pamela Dunlop Gates, Attorney at Law, Fort Worth, Texas. Respondent is represented by Daniel A. Ortiz, Attorney at Law, Arlington, Texas.

The hearing took place at the Fort Worth Independent School District Hearing Room in Fort Worth, Texas on August 20, 1996.

                               Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact;

1. The Respondent, Joy Peters, did use the racial slur, n*****, in addressing Patricia Howard, a school monitor.

2. Ms. Howard was insulted and injured by the racial slur made by the Respondent.

3. The transfer of Respondent was an administrative transfer requested by her Principal, Mary Wright, in a letter of June 3, 1996 and was not an imposition of discipline.

4. Petitioner has a Standard of Conduct which requires employees to be courteous to one another and requires employees to conform to reasonable standards of performance and conduct. Violations of the Standards of Conduct may result in suspension.

5. Respondent’s Principal at the time of the incident was Mary Wright. Respondent had worked under the supervision of Ms. Wright for approximately six years and Ms. Howard had worked under the supervision of Ms. Wright for approximately one and one half years. Ms. Wright made a through investigation of the incident. Ms.Wright credibly testified that her whole concern in this case was to be fair, to be just with both parties.

6. Mr. Tocco, Superintendent of the Fort Worth Independent School District, stated he had picked a twenty day suspension as a recommendation from a number of options. He did not elaborate on the basis of his decision except to say he did not consider the single parent status nor the financial status of the Respondent.

7. At the hearing Respondent testified that sensitivity training might make her a better person.

                                  Discussion

Respondent used the racial slur, n*****, in addressing Ms. Howard a Campus Monitor at J. P. Elder Middle School. Ms. Howard was offended by the slur and reported it to Ms. Wright. After unsuccessfully attempting to resolves the situation, the matter was referred to the Personnel Department and a recommendation was made to the Board. Ms. Wright had made a recommendation that the Respondent be suspended for a minimum of three weeks. She also requested an administrative transfer for the Respondent and sensitivity training. The Board approved a proposed suspension of twenty days at its June 11, 1996 meeting. The Respondent requested a hearing and the hearing was held on August 20, 1996. The Respondent submitted a brief The Petitioner submitted a reply brief The Respondent the submitted a reply to the reply brief.
                              Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following conclusions of Law:

1. This matter is properly before the Hearing Examiner. The parties have entered into an agreement to waive the 45 day time limits contained in the New Code.

2. The Petitioner has established good cause for the suspension of the Respondent.

                                Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that the proposed suspension of the Respondent be approved but the duration of the suspension be fifteen days without pay. This recommendation is not made in an attempt to merely second guess the Board nor in an attempt to merely substitute my judgment for that of the Board. This recommendation is based on the knowledge of the parties and the credibility of Ms. Wright as well as an absence of evidence explaining the rationale behind the proposed twenty day suspension.

              SIGNED AND ISSUED this 4th day of October, 1996.

                                       FREDERICK P. AHRENS

                                       INDEPENDENT HEARING EXAMINER

