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   MISC.:
                   This case was reassigned to Robert C. Prather, Sr.,

                   Certified Hearing Examiner, by the Texas Education Agency

                   after the 2 days of hearings had been completed. Volumes

                   I and II of the Hearing Transcript and the Exhibit Binder

                   to Hearing I and the Exhibits attached to the Hearing

                   Volume II were received by Robert C. Prather, 5m~

                   December 19, 1997. No other briefs or information were

                   provided to Mr. Prather. He was advised that the parties

                   had waived the 45-day time limit.

         BASIS OF HEARING:

              Respondent, Mr. Paul Mr. Raye (Mr. Raye) appeals the decision

              of Petitioner, Dallas Independent School District (DISD) to

              recommend termination of his term contract of employment as a

              teacher. DISD contends that it has good cause to terminate

              Mr. Raye’s employment, pursuant to Board Policy DFBA (Local)

              basically arising from the allegations by DISD that Mr. Raye

              did not meet certain standards and follow certain policies,

              was unable to control his class, monitor his students, and

              conduct his class in the best interest of the students.

    RECOMMENDATION:          After reviewing the transcript of the 2 days

                             of hearing, reviewing the exhibits, and

                             considering the matters presented, it is the

                             recommendation of the Hearing Examiner that

                             the recommendation of the DISD to terminate

                             Mr. Raye be upheld. The following Findings of

                             Facts and Conclusions of Law are recommended

                             for adoption to the DISD as a basis for the

                             Hearing Examiner’s recommendation. References

                             to the Transcript or Exhibits are not intended

                             to be the exclusive basis or reference.

                                         I.

                                  FINDINGS OF FACT

              After the Certified Hearing Examiner, Robert C. Prather, Sr.,

         reviewed the transcript of the hearing of September 27, 1996, and

         the transcript of the hearing of November 25, 1996, and the

         exhibits introduced at the hearings, and having taken the matter

         under advisement, and after due consideration of the credible

         evidence, the matters officially noticed, and the argument of

         counsel, the Examiner makes the following findings of fact:
              A.   On or about March 11, 1991, Mr. Raye signed a 5-year

         teacher term contract with DISD commencing 1991-91. DISD Exh. 2.

              B.   On or about May 13, 1996, Mr. Raye received a letter

         authorized by the Board of Trustees of DISD dated May 8, 1996,

         signed by Ms. Luz Lozano, the Principal of Lenore Kirk Hall

         Elementary School (Hall Elementary), recommending that Mr. Raye‘s

         employment be terminated for good cause (see DISD Exh, 1), being:

                  1 .   “Failure or refusal to comply with policies,

                        orders, and directives of the Board or the

                        General Superintendent and assistants. [DFBA

                        (Local) page 1 of 2, number 1].”

   


2.    “Failure of the employee to use his or her

                        best efforts in carrying out any one or more    
                        of the following areas of professional dunes

                        and responsibilities:

                       a.    “Creating a climate for learning nn

                             the classroom, focusing upon

                             teaching students ‘how to learn.’”
                             [DFBA (Local) page 1 of 2, number 31]

                       b.    “Improving teaching techniques.”
                             [DFBA (Local) page 1 of 2, number 3d].

                  3.    “Inefficiency or incompetency in the performance of

                        duties as determined by the performance standards

                        established by the Board.” [DFBA (Local) page 2 of 2,

                        number 9].

                  4.    “Good cause as determined by the Board--good cause

                        being the failure of the employee to meet the

                        acceptable standards of conduct as determined by

                        the Board pursuant to Board policy or where the

                        retention of the employee is detrimental to the

                        best interest of the students of the District.” [DFBA

                        (Local) page 2 of 2, number 10].

                        “The recommendation to terminate your employment is

                   being made for the following specific reasons,

                   individually and collectively”:

                  5.    “During the 1994-95 and 1995-96 school years, I

                        communicated with you through memoranda and

                        conferences to assist you in improving instruction.

                        As part of my efforts to assist you during the

                        1994-95 school year, a professional growth plan was

                        developed. I also directed you to attend two

                        workshops. During that time, I gave you a progress

                        report on your compliance with the growth plan.

                        You failed to demonstrate satisfactory performance

                        of your duties as shown by the ‘below expectations’
                        score on your appraisal.

                  6.    “During the 1995-96 school year, I gave you

                        specific directives to implement in a memorandum

                        dated October 9, 1995. You failed to correct these

                        deficiencies as shown by the ‘below expectations’
                        score on both appraisals.

                  7.    “In addition, numerous incidents occurred which

                        demonstrate you failed to maintain order and

                        discipline in the classroom. In October 1995,

                        several students left your classroom to work on a

                        PTA project without permission. You did not

                        investigate or report their absence. On Thursday,

                        February 22, 1996, a parent entered your classroom

                        and made threatening remarks to a student. You did

                        not take any action to protect the student or

                        report this incident to the office. In addition, I

                        received several complaints from parents and
                        students about your lack of classroom management.

                  8.    “Copies of documents supporting this recommendation

                        are attached and incorporated herein as ‘Exhibit

                        B’.”
              C.   Mr. Raye requested the appointment of a Certified Hearing

         Examiner by the Texas Education Agency to hear this matter.

              D.   Steven A. Edmiston was notified by TEA and selected as

         the Certified Hearing Examiner to conduct the evidentiary hearing

         in this matter, which consisted of the hearings of September 27,

         1996, and November 25, 1996.

              B.   Robert C. Prather, Sr., was assigned as a Certified

         Hearing Examiner to review the hearing transcripts, which he

         received on December 19, 1997, and to make a recommendation.

              F.   Mr. Raye has been employed by DISD for 27 years, counting

         the 1996-97 school year.

              G.   For the school year 1993-94, Mr. Raye was a sixth grade

         teacher at D. A. Hulcy Middle School, DISD, where he received an

         appraisal of “Below Expectations.” TR. 178, L. 16, to 179, L. 15.

              H.   Several weeks after the beginning of the school year for

         1994-95, Mr. Raye was employed as a sixth grade teacher at Hall

         Elementary, where he received an appraisal of “Below Expectations.”

         TR. 179, L. 7 to 9; DISD Exh. 13.

              I.   For the school year 1995-96, Mr. Raye was employed as a

         sixth grade teacher at Hall Elementary, where he received an

         appraisal of “Below Expectations,” TR. 179, L. 10 to 12; DISD Exh.

         15, about which the calculations were challenged.

              J.   On December 1, 1994, Mr. Raye was provided with a Growth

         Plan, including a focus on a “functional writing center” and

         student conduct and climate of learning. DISD Exh. 11

              K.   Prior to the 1994-95 appraisal, Mr. Raye was placed on

         probation on January 23, 1995, DISD Exh. 12, due in part to

         deficiencies in:

                  1 -   presentation of TAAS essential elements;

                  2.    climate of learning;

                  3.    discipline; and

                  4.    location of students.

              L.   Student A had Mr. Raye in the school year 1994-95 and

         complained that she only had low grades in Mr. Raye’s class. TR.

         29, L. 4 to 17.

              M.   Some of the students (such as T and B) were hard to

         control, whether they were in Mr. Raye’s class or on the

         playground. Student A, TR. 25, L. 1 to 12, and 38, L. 2 to 6; TR.

         109, L. 19, to 110, L. 7.

              N.   Other teachers or school personnel, including Mr. McCoy,

         whose class was next door, tried to help control Mr. Raye ‘s

         students because they were too loud. Student A, TR. 39, L. 7, to

         40, L. 13; Student 0, TR. 67, L. 2 to 17.

              0.   Students complained of students fighting in class, being

         loud, noisy, cursing, and walking out of class, sometimes without

         Mr. Raye’s knowledge or permission, which affected student

         concentration and learning. These complaints were made to school

         staff, like Mr. Atai, the Assistant Principal. Student 5, TR. 48,

         L. 12, to 50, L. 25; DISD Exh. 6; Student A, TR. 22, L. 6 to 25, L.

         16; TR. 300, L. 22, to 303, L. 19.

              P.   Upon request, Mr. Raye would permit students to go into

         another classroom to work since they could not concentrate in his

         classroom. Student 5, TR. 50, L. 8 to 19; TR. 347, L. 18, to 348,

         L. 2.

              Q.   Students from other classes were in Mr. Raye’s class and

         he did not know they were in there. TR. 373, L. 16, to 375, L. 7.

              R.   Students such as A, J, and M did not act up in other

         classes like they did in Mr. Raye’s. Student 5, TR. 57, L. 25, to

         58, L. 5; Student 0, TR. 79, L. 10 to 21; TR. 478, L. 4, to 479, L.

                                         6.

              S.   The same students who were causing trouble in Mr. Raye’s

         class did not have those behavior problems in other classes, such

         as Ms. Brook’s class. TR. 320, L. 12, to 321, L. 12.

              T.   Even when problem students were removed from Mr. Raye’s

         class, there were still other students having problems. TR. 389,

         L. 6 to 20.

              U.   Students left the classroom without permission and Mr.

         Raye did not know where they were. Student 5, TR. 58, L. 6 to 13;

         TR. 113, L. 3 to 6; TR. 371, L. 18 to 25; TR. 372, L. 1, to 373, L.

                                        14.

              V.   Three students in Mr. Raye’s class left campus and went

         to McDonald’s without permission, and were gone from Mr. Raye’s

         class for at least 35-40 minutes. TR. 114, L. 1 to 3; TR. 121, L.

         4 to 7; TR. 480, L. 15 to 18.

              W.   Mr. Raye let another teacher report the missing students

         to the Principal and did not report it or discuss it himself. TR.

         121, L. 8, TR. 122, L. 25.

              X.   Some students, in the next grades, felt that they did not

         learn what they should have learned in the sixth grade in math.

         However, students with similar complaints had other teachers

         besides Mr. Raye. TR. 55, L. 20, to 56, L. 10.

              Y.   A parent of another child, in another class, came into

         Mr. Raye’s classroom, confronted one of Mr. Raye’s students and

         made allegations about that student, with all of the other students

         listening and watching. This interrupted the class. The student

         felt threatened by the parent. Mr. Raye did not prevent or control

         the occurrence. Student 0, TR. 64, L. 17, to 67, L. 1; Student 0,

         TR. 71, L. 7, to 74, L. 2; Student 0, TR. 81, L. 19, to 84, L. 4.

              Z.   The statement of the parent (of another student) to a

         student in Mr. Raye’s class was not appropriate, but was not

         reported to any staff member until the day after the incident, due

         to timing with staff schedules. TR. 130, L. 1 to 23.

              AA. Students got up, walked around, were noisy, and did not

         listen to Mr. Raye. Student 0, TR. 67, L. 2 to 17.

              AB. Students left class without permission, TR. 310, L. 7 to

         15, including to the Principal’s office, TR. 305 to 307, L. 8,

         including after Mr. Raye’s being reminded by the Assistant

         Principal of the school policies.

              AC. Mr. Raye taught well when the class was not out of

         control. When the class was out of control, students could not

         learn. Student 0, TR. 69, L. S to 19.

              AD. Students had difficulty learning in class because of the

         noise and Mr. Raye could not teach over the noise. Student 0, TR.

         80, L. 16, to 81, L. 11.

              AE. When other teachers came to help get the noise down in

         Mr. Raye’s class, the students would calm down for a while until

         after the other teachers had left. TR. 80, L. 19, to 81, L. 11.

              AF. Students did not have respect for Mr. Raye, would talk in

         class, walk around in class, walk out of class without permission,

         and the assistance of other teachers would be needed to quiet Mr.

         Raye’s class. Student J, TR. 89, L. 11, to 91, L. 21; DISD Exh. 8.

              AG. Students were having difficulty learning in Mr. Raye‘s
         class because of the discipline problems, although the students

         felt Mr. Raye was a nice person. They would not want him again if

         he were not able to control his class. Student J, TR. 92, L. 13,

         to 9S, L. 17.

              AH. In the 1994-95 school year, Mr. Raye had approximately 4

         or 5 short conferences with Principal Lozano. TR. 105, L. 12, to

         106, L. 3.

              AI. Ms. Lozano recommended that Mr. Raye attend workshops on

         classroom management. Such a class on December 7, 1994, apparently

         did not meet due to a scheduling problem. TR. 106, L. 16 to 19;

         TR. 107, L. 19, to 108, L. 11; DISD Exhs. 10 and 12.

              AJ. Ms. Lozano recommended that Mr. Raye attend a reading and

         writing workshop on November 10, 1994. TR. 106, L. 20, to 107, L.

         9; DISD Exh. 9.

              AK. In the Fall of 1994, Principal Lozano discussed classroom

         effectiveness with Mr. Raye and recommended that he take the

         workshop scheduled for December 1994, but he did not attend any
         others. TR. 109, L. 12, to 110, L. 16.

              AL. Principal Lozano requested Mr. Raye, after he had been

         there approximately 6 weeks, to turn in weekly lesson plans, which

         he did. TR. 131, L. 10 to 21.

              AM. On December 1, 1994, Ms. Lozano had a conference with Mr.

         Raye on classroom management problems and placed him on a Growth

         Plan. TR. 140, L. 11, to 142, L. 16; DISD Exh. 11.

              AN. In Mr. Raye’s opinion, he did not have any major problems

         after Students B, J, and L were transferred out of his class. TR.

         148, L. 17, to 151, L. 16.

              AO. On January 23, 1995, Lozano provided Mr. Raye with a

         progress report on compliance with the Growth Plan, DISD Exh. 12,

         in which Principal Lozano identified areas in the Growth Plan with

         which she felt Mr. Raye had failed to comply and placed Mr. Raye on

         probation for the remainder of the school year, and directed him to

         attend additional classroom discipline workshops, including

         1/31/95. Apparently Mr. Raye did not attend this workshop. TR.

         158, L. 20, to 161, L. 3.

              AP. On October 9, 1995, Principal Lozano documented an

         informal observation of Mr. Raye’s class. TR. 170, L. 11 to 10;

         DISD Exh. 14.

              AQ. Mr. Raye may have mentioned to Principal Lozano that he

         disagreed with her written comments on Exh. 15, but he did not go

         into detail then or at any time after that. TR. 186, L. 9, to 187,

         L. 11.

              AR. Some students in Mr. Raye’s class left to work on a PTA

         project in the 1994-95 school year, but he does not know whether

         they went to the auditorium to work with the PTA or not. TR. 192,

         L. 8, to 19S, L. 2; TR. 348, L. 18, to 349, L. 17.

              AS. In the 1995-96 school year, students left Mr. Raye’s

         class to work on a PTA Halloween project. TR. 197, L. 8, to 198,

         L. 5.

              AT. On occasion, when another teacher would be in Mr. Raye’s
         classroom talking with him, the students would quit their work,

         start talking and throwing paper. Mr. Raye’s manner of classroom

         management was to tell the students to sit down and shut up. TR.

         257, L. 16 to 22.

              AU. Mr. Raye’s teaching method appeared to be to have the

         students do “worksheets” as opposed to teaching a lesson and

         interacting with the students. TR. 259, L. 6 to 25, TR. 266, L. 22.

              AV. Teachers and other staff made recommendations of methods

         and materials to Mr. Raye, which he did not appear to implement.

         TR. 266, L. 23, to 267, L. 11; TR. 271, L. 16, to 272, L. 17.

              AW. A number of the faculty and staff were of the opinion

         that they would not have Mr. Raye teaching their children and that

         his retention as a teacher was not in the best interest of the

         students in DISD as far as his classroom management and teaching is

         concerned. TR. 268, L. 14, to 270, L. 12; TR. 389, L. 13 to 18.

              AX. Other teachers had writing and learning centers, as

         recommended by Principal Lozano in 1994-95. TR. 275, L. 13, to 277,                                                            L.18.

              AY. A fellow teacher did not think that Mr. Raye was the

         right person (while being a nice person) for the position. Instead

         of a teacher who had been teaching for 26 years, Mr. Raye appeared

         to be like a new teacher or an alternate certification teacher, for

         example, in the materials one would expect to find a teacher using

         in the classroom and interaction with children in class and the

         halls. TR. 281, L. 12, to 282, L. 5; TR. 289, L. 14, to 292, 1. 2.

              AZ. Students wrote vulgarities on work on the walls. TR.

         303, L. 20, to 304, L. 19; DISD Exh. 16.

              BA. Staff talked with Mr. Raye about complaints from

         students. TR. 309, L. 23, to 310, L. 6; DISD Exh. 6.

              BB. Mr. Raye had outdated material, a lack of variation in

         instruction, a lack of use of teaching aids, and a few students

         always “off task” were continually observed. TR. 313, L. 16, to

         314, L. 14; TR. 413, L. 10 to 23; TR. 443, L. 9, to 444, L. 4.

              BC. Mr. Raye did not comply with the Growth Plan, DISD Exh.

         11, as observed by the Assistant Principal who stopped by Mr.

         Raye’s classroom once or twice a day. TR. 315, L. 15, to 318, L. 23.

              BD. In spite of some improvement from the Growth Plan, Mr.

         Raye was not a good teacher, mainly because of discipline and his

         instruction style. The Assistant Principal would not hire Mr. Raye
         as a teacher, would not want his children in Mr. Raye’s classroom,

         and is of the opinion that Mr. Raye’s retention is not in the best

         interest of the students of DISD. TA. 319, L. 1, to 320, 1. 1; TR.

         327, L. 17 to 25.

              BE. A good teacher, male or female, is going to be able cc

         maintain discipline in the classroom. TR. 321, L. 13, to 322, L. 8.

              BF. A good teacher is going to have control, and a teacher of

         27 years should be able to maintain order and discipline in the

         classroom. TR. 329, L. 7, to 330, L. 6.

              BG. Mr. Raye was given the opportunity to improve. He was

         placed on probation and on a Growth Plan. Every opportunity was

         given to assist him in improving his job performance. But, in the

         best interest of the students, it is not a plus having Mr. Raye in

         the classroom. TR. 330, L. 12, to 331, L. 11.

              BH. Problem students in Mr. Raye’s class were counseled with

         and 3 students were reassigned. However, discipline problems

         continued after the reassignment. TR. 337, L. 8, L. 24.

              BI. During a LETS Program, the teacher is to remain in the

         class while a police officer is instructing the students. On one

         occasion, Mr. Raye was not in his classroom and there was an

         altercation between a student and the police officer. TR. 340, L.

         17, to 342, L. 9; DISD Exh. 17; TR. 344, L. 19, to 345, 1. 6.

              BJ, According to the school counselor, while Mr. Raye has

         improved, his lack of classroom management skills prevents learning

         from taking place and he does not create a learning environment in

         his classroom. TR. 349, L. 18, to 350, L. 3.

              BK. Mr. Raye showed some improvement. TR. 357, L. 22, to

         358, L. 12.

              BL. While there was improvement in test scores, there were

         students in the class that could have done much better academically

         than they did. TR. 358, L. 20, to 359, L. 3.

              BM. Mr. Raye’s classroom did not have a climate conducive to

         learning, as shown by students not “on task,” text books not open,

         the classroom decor and paraphernalia that the teacher uses,

         teaching style, use of resources, planning, lesson plans, changes

         in teaching styles, students doing crossword puzzles, paper and

         trash on the floor, use of teaching resources and learning centers.

         TR. 362, L. 16, to 365, L. 8.

              BN. Ms. Lozano spoke with Mr. Raye on several occasions about

         his classroom management. TR. 371, L. 12 to 17.

              BO. Classroom discipline did not improve enough, considering

         Mr. Raye had taught for 20+ years, to meet his Growth Plan and be

         retained. TR. 380, L. 6 to 9; TR. 377, L. 19, to 381, L. 6; DISD

         Exh. 12; TR. 390, L. 12, to 391, L. 9.

              BP. There were parental complaints about students not being

         challenged, no homework, homework not being checked, discipline,

         lack of improvement, which continued in the 1994-95 and 1995-96

         school years. TR. 387, L. 1 to 18; TR. 480, L. 19 to 23.

              BQ. Mr. Raye was placed on a Growth Plan based on visits,

         observations, conferences, informal observations, walk-throughs,

         time in classroom, and verbal complaints from various parents. TR.

         421, L. 5 to 17; TR. 426, L. 5 to 16.

              BR. Mr. Raye did not established a functional

         writing/learning center. TR. 474, L. 22, to 476, L. 18.

              BS. On several occasions Mr. Raye did not comply with the

         Discipline Management Plan beginning in 1994-95 school year. TR.

         487, L. 11, to 488, L. 20.

              BT. Even if Mr. Raye had “met expectations,” in his 1995-96

         appraisal, Principal Lozano still would have recommended

         termination based upon all the information and incidents. TR. 499,

         L. 4 to 22.

              BU. DISD may terminate Mr. Raye’s employment contract during

         the term of the contract for good cause as provided by Board

         Policy. DISD Exhs. 1 and 2.

                                        II.

                                     DISCUSSION

              A. Is there sufficient evidence that Mr. Raye, who has been

         teaching 26+ years, is not performing up to acceptable standards as

         a teacher and is a detriment to the students of DISD and, in

         addition, when the deficiencies have been pointed out to him, that

         he has failed to improve sufficiently to be retained?

              B. Unfortunately, some of the evidence is opinion about

         style, technique, and standards. It is a given that all teachers

         do not teach alike. However, there are certain basic things that

         any teacher must accomplish in order to teach and create a learning

         environment. There are a number of types of things that are more

         interesting, successful, and conducive to learning than others. In

         this case, we have opinions of both professionals and students that

         Mr. Raye does not meet those acceptable standards.

              C. In addition to the opinions, there is evidence of acts

         and conduct that others have observed which support the same

         conclusions.

              D. Finally, there is the fact that Mr. Raye has been a

         teacher for 20+ years. The types of matters described in this case

         would not expect to be seen in a teacher of 20+ years.

              E. Mr. Raye is generally described as a nice person. He

         appears to have knowledge and the students would like to have him

         as a teacher if he controlled his class and made other

         improvements. Other faculty, his colleagues, and staff, including

         the Principal, Assistant Principal, and Counselor, speak well of

         him as a person, but not as a teacher. They would not want their

         children taught by him and feel that he does not measure up. While

         all the professionals acknowledge some improvement by Mr. Raye,

         they are unanimous that there is not a sufficient amount of

         improvement to make the grade, particularly in light of someone who

         has his length of time in the classroom.

              F. Is this just a personal matter with the Principal and Mr.

         Raye, with the Principal having made a hasty decision on first

         impression, and the other faculty and staff parroting what the

         Principal has said? The actions about which complaints have been

         made, the opportunities and warnings given to Mr. Raye to improve,

         do not bear this out and insufficient credible evidence was

         presented to support this being just a “personal matter.”

              G. As the record reflects, in the 1993-94 school year, prior

         to Mr. Raye being at Hall Elementary and Ms. Lozano being his

         Principal, he received a performance rating of “Below

         Expectations.” The appraisals at Hall Elementary numerically are

         not outstanding, and even the second opinions noted deficiencies.

         Likewise, the second appraisers are not in, out of, and around the

         classroom on a continual basis as the other witnesses are to

         observe, on a long-time basis, what is happening. The appraisals

         are one of many factors considered in all of the evidence.

              H. While there is evidence of positive and negative

         performance by sixth grade students, which include Mr. Raye’s, that

         contributed to the school’s performance, the evidence is unclear as

         to how much credit, blame, or lack of effect is attributable to Mr.

         Raye. It is unclear if the student performance was because of or

         in spite of Mr. Raye.

              I. While there are students who may be a problem wherever

         they go, the evidence, both by students, faculty, and staff,

         support the fact that Mr. Raye was not able to maintain discipline

         in his classroom in a number of situations. There were students

         whom he was not able to control and caused problems in his class,

         but who did not create the same problems in other classrooms.

         There were students transferred out of his class who did not cause

         the same types of problems in other classes.

              J.   Students cursing, writing vulgarities on the wall, and

         telling Mr. Raye to shut up and, in turn, Mr. Raye telling the

         students to shut up, is not appropriate behavior.

              K. The teacher is responsible for knowing where the students

         are. No doubt, students will try to get away with as much as they

         can. However, there are instances where either Mr. Raye sent his

         students to someone else’s class to be monitored, or students from

         other classes were in his class and he didn’t even know that they

         were there. In addition, students leaving his class without his

         knowing it and/or without having the appropriate permission slip

         (such as the Student J who went to the Principal’s office but did

         not have a permission slip to go), or going to the PTA, or ending

         up at McDonald’s, shows a lack of accountability and control on the

         part of the teacher.

              L. Mr. Raye was supposed to be present in class during the

         LETS Program, but was not. This is particularly significant when

         there in fact was an incident, whether major or minor, between a

         student and a police officer.

              M. Mr. Raye, during class, permitted the parent of another

         student, first, to come into and interrupt the class and, second,

         to “chew out” one of Mr. Raye’s students. The interruption should

         not have been permitted in the first place, much less the

         confrontation between the adult and the student.

              N. The noise and commotion would be so loud in Mr. Raye’s

         class that teachers in adjoining rooms would have to come to Mr.

         Raye’s class to try to quiet down his students. This not only

         affected Mr. Raye’s students, but likewise students in other classrooms.         

              0. Not knowing where the students (sixth graders) are for

         which he is responsible as well as not even being aware that

         someone else’s students were in his class demonstrates a lack of

         attention to necessary details, contributes to overall discipline

         problems and lack of respect, interferes with the learning

         atmosphere as well as the actual learning of those students who are

         not around and off on their own, and is a risk with respect to

         whether or not the student is safe and accounted for. This

         accountability is of utmost importance to and the responsibility of

         the teacher and Administration to the students and their parents.

         Mr. Raye’s performance in this area was found lacking early on and

         continued through to his termination. The failure to maintain the

         whereabouts and accountability for students is a violation of

         standards of conduct as well as Board policies and places the

         welfare of the students at risk. While this conduct of trying to

         evade the teacher and cut out of class is obviously initiated by

         the students, it is still the responsibility of the teacher and is

         the type of conduct which is potentially harmful to students, and

         the lack of which justifies termination.

              P. The faculty and staff described the room and class as

         evidencing a lack of control. For instance, paper, trash and

         pencils were strewn across the floor, consistent with students

         throwing these at each other. Students were not involved in

         reading assignments in text or being involved in learning

         activities consistent with the course material that should have

         been taught.

              Q. Early on Mr. Raye was counseled about these matters. He

         did attend, or attempted to attend, at least 2 workshops in 1994.

         However, the one class on discipline was cancelled or rescheduled.

         There is no showing that Mr. Raye made any attempt to attend a

         subsequent class discipline workshop or to initiate on his own

         behalf attending any type of class, workshop, or training, whether

         with DISD or anyone else, to attempt to improve his skills to

         manage students and to maintain discipline in his classroom.

              R. All of these matters and incidents are detrimental to

         and, in essence, destroy the environment in which one would attempt

         to teach students. Getting the students to pay attention

         themselves is essential to creating a learning environment before

         one even addresses whether or not the teaching style and use of

         materials is appropriate. These are things about which a teacher

         should not have to be warned or counseled, but about which, in

         fact, Mr. Raye was counseled in the Growth Plan, when placed on

         probation, and advised in his 1994-95 appraisal, but which

         continued. As the staff and other professionals testified, a

         teacher must be able to maintain order, whether a man or woman, or

         what grade is being taught. If order cannot be maintained, then

         the teacher is not able to teach. The failure to improve, much

         less to perform in this area, would be good cause in and of itself

         to justify termination.

              S. Student boredom will contribute to discipline problems.

         Part of the way to stimulate the students’ interest is through use

         of the resource material, teaching aids, materials on classroom

         walls and bulletin boards, a writing/learning center, and alternate

         styles of presenting material to provide variety as well as

         stimulation to sight and mind. These types of things were noted as

         missing and deficient in Mr. Rave’s conduct of his class. It was

         noted that the students were either being lectured to while he sat

         at his desk, or they were reading worksheets, if anything. The

         materials on the boards were outdated, if existent at all. The

         learning center was not used or developed in a way to enhance its

         appeal and be functional. These things were pointed out to Mr.

         Raye and efforts were made to assist him in integrating these

         methods. Some of these he had made at least some attempt to

         incorporate, but apparently was not able to carry through in a

         manner sufficiently satisfactory to maintain the standards one

         would expect of a teacher.

              T. In terms of remediation, these various deficiencies were

         pointed out to Mr. Raye, classes were recommended, a Growth Plan

         was recommended. He was given sufficient time, considering that

         even for the year prior to coming to Hall Elementary he had been

         put on notice of being below expectations in the performance of his

         job. These types of deficiencies were not something that were

         difficult to see or comprehend, apparently, and likewise would not

         take a lengthy period of time to correct, at least in terms of

         teaching methods and materials, being current, appropriate

         presentation of materials, and the use of teaching aids. It might

         have taken a little longer to get the necessary training to try to

         improve his ability to manage discipline in class. However, there

         is no indication that Mr. Raye attempted to do anything further

         than try to attend the class on December 7, 1994. Mr. Raye was

         advised of his deficiencies and likely consequences. Mr. Raye was

         given a corrective plan. I e was given assistance in trying to

         comply with the plan and given a reasonable time in which to

         improve.

              U. It is Mr. Raye’s responsibility to have tools to teach

         when he takes the job. Those tools include the ability to maintain

         respect and discipline in his class, to maintain order in the

         school, to account for the location of the students, and to create

         and maintain a learning environment in such a manner as to enable

         the students to learn. Those are tools that a teacher is

         responsible for maintaining and keeping current. From the

         testimony of the students, from the parent complaints, and from the

         testimony of his peers, who have as much time and experience in the

         profession and classroom as he does, Mr. Raye either does not have

         all of the tools necessary to teach, or has failed to maintain

         those tools. Based on the evidence, Mr. Raye does not meet the

         standards set by DISD as well as his profession. Therefore,

         maintaining his continuance as a sixth grade teacher is a detriment

         to the best interest of the students of DISD.

                                        III.

                                 CONCLUSIONS OF LAW

              A.   Jurisdiction is proper under Texas Education Code,

         §21.251(a)(2)

              B.   Good cause exists pursuant to DISD Board policies to

         terminate Mr. Raye’s term employment from DISD.

              C.   The DISD letter of May 8, 1996, is supported by the

         evidence, previously noted, including that:

                   1 .  there was a failure or refusal by Mr. Raye to comply

              with policies, orders, and directives;

                        a.   Mr. Raye did not maintain discipline and quiet

                   in his own class, thereby disturbing other classes;

                        b.   students left Mr. Raye’s class without his

                   permission and he could not account for their

                   whereabouts, including students having left campus, and

                   sometimes Mr. Raye did not even know who had left;

                        c.   Mr. Raye was not in attendance at one of the

                   LETS presentations;

                        d.   Mr. Raye permitted a parent to “chew out’ a

                   student in front of his class.

                   2.   Mr. Raye did not create a climate for learning in

              his classroom:

                        a.   Mr. Raye’s students and their parents

                   complained of the students being bored or of such a

                   disruptive class that it interfered with their learning;

                        b.   students complained of fighting, noise,

                   cursing, throwing of objects, and general disturbance in

                   Mr. Raye’s class, interfering with a learning

                   environment;

                        c.   other teachers had to come to Mr. Raye’s

                   classroom to quiet his students down;

                        d.   Mr. Raye’s students would leave his classroom

                   without his permission and/or knowledge.

                   3.   Mr. Raye failed to improve his teaching techniques

              by:

                        a.   failing to acquire the skills to maintain

                   discipline and respect;

                        b.   having inadequate lesson plans;

                        c.   not being focused on content and having variety

                   and use of teaching materials and techniques;

                        d.   having a below standard learning center in his

                   classroom.

              D.   Mr. Raye was inefficient or incompetent in the

         performance of his duties as determined by the performance

         standards established by the Board, including, by:

                   1 .  Mr. Raye demonstrated inefficiency or incompetence

              in the opinion of the Principal, Assistant Principal,

              Counselor, Learning Center Teacher and Coordinator who said

              that they would not want their children in Mr. Raye’s class

              because of the teaching environment and manner of teaching;

                   2.   there was a lack of discipline in Mr. Raye’s

              classroom, lack of accountability for location of students,

              including his own and others;

                   3.   other reasons set forth on page 2 of the DISD

              letter, DISD Exh. 1, recommending termination and described in

              the appraisals and counseling.

              B.   Mr. Raye has failed to meet the acceptable standards of

         conduct as determined by the Board pursuant to Board policy as

         described herein.

              F.   The retention of Mr. Raye as a sixth grade teacher is

         detrimental to the best interest of the students of DISD as

         described herein.

              G.   Sufficient remediation, with time and opportunity for

         improvement, were provided to Mr. Raye. While there was some

         improvement in some areas, it was not to such a degree to negate

         the continuing deficiencies or to dilute the good cause which

         exists to support the recommendation of termination of Mr. Raye.

                                        IV.

                                RECOMMENDED RELIEF

              After due consideration of the record, matters officially

         noticed, the evidence produced at the Hearing, and the foregoing

         Findings of Fact and Conclusions of Law, it is hereby recommended

         that:

              DISD’s recommendation for termination of the term

              contract of Mr. Paul M. Raye should be upheld.

              SIGNED AND ISSUED this 12th day of January, 1998.
                                                      ROBERT C. PRATHER, SR.
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