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                                         I.

                               Statement of the Case

Respondent, Cynthia Ann Martin, appeals the decision of the Houston Independent School District to nonrenew her employment contract as a Kindergarten Teacher.

Jeffrey Bendit is the Administrative Law Judge appointed by the Commissioner of Education. Respondent is represented by James T. Fallon III, Attorney at Law, Houston, Texas. Petitioner is represented by Miles T. Bradshaw, Senior Assistant General Counsel, Houston, Texas

                                         II.

                                  Findings of Fact

After due consideration of the record and matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings:

1.   Cynthia Ann Martin [“Ms. Martin”] is employed by the Houston Independent School District [“HISD” or the “District”] as a teacher under a continuing teacher’s contract dated April 21, 1989. HISD Exhibit 1. For the 2000-2001 school year, Ms. Martin was assigned to Emerson Elementary to teach a

Kindergarten class. Tr. 39:23.

2.   Dr. Frances Godwin has been the principal of Emerson Elementary for the past 6 years. TR. 39.

3.   HISD alleges that Ms. Martin could he discharged for various reasons, including: (1) under section 5(d) of the contract for repeated failure to comply with official directives and established school board policy; (2) under section 5(f)of the contract for repeated and continuing neglect of duties; (3) under

section 6(a) for inefficiency or incompetency in performance of duties; and (4) under section 6(g) of the contract for good cause. HISD Ex. 1.
4.   Ms. Martin was teaching Kindergarten under a temporary permit. At the beginning of the 2000-2001 school year, Ms. Martin agreed with Dr. Godwin and the school district to obtain a temporary permit to teach Kindergarten. Ms. Martin did not obtain proper certification to continue teaching Kindergarten even after directed to do so on February 6, 2001. HISD Ex. 18, 25; Tr. 90-9].
5.   For the 2000-2001 school year, teachers were supposed to report to duty on August 11, 2000. Students reported on August 16, 2000. August 11-14, 2001 were teacher workdays. Tr. 40.
6.   Ms. Martin was a new teacher to Emerson Elementary for the 2000-2001 school year. She was absent the first day teachers reported for duty.

7. Out of her 186-day duty schedule, Ms. Martin was absent from duty for 142 days (as bolded, underlined and in italics) and was present 44 days (as in regular type) during the 2000-2001 school year, as follows:

•  August (absent 3 days; present 11 days): 11, 14-18, 21-22, 23, 24, 25, 28-31.

•  September (absent 13 days; present 7 days): 1, 5, 6-8, 11-13, 14-15, 18-20, 21-22, 25-29.

•  October (absent 14 days; present 7 days): 2, 3-6, 10-13, 16, 17-2O, 23-26, 27, 30, 31.
•  November (absent 11 days; present 8 days): 1-3, 6-10, 13-16, 17, 20-21, 27-28, 29-30.
•  December (absent 11 days; present 0 days): 1, 4-8, 11-15.
•  January (absent 13 days; present 8 days): 2-5, 8, 9-12, 16-19, 22-26, 29-30, 31.
•  February (absent l7 days; present 3 days): 1-2, 5, 6, 7, 8, 9, 12, 13-16, 19-23, 26-28

•  March (absent l7 days; present 0 days): 1-2, 5-9, 19-23, 26-30
•  April (absent 19 days; present 0 days): 2-6, 9-12, 18-20, 23-27, 30
•  May (absent 23 days; present 0 days): 1-4, 7-11, 14-18, 21-25, 28-31
•  June (absent 1 day; present 0 days): 1 
HISD Ex. 35, 36, Tr. 41-45.
8.   As of November 29, 2000, Ms. Martin had exhausted all available paid leave. HISD Ex. 8; Tr.74.
9.   Prior to January 16, 2001, Dr. Godwin and Ms. Martin often discussed Dr. Godwin’s concern with Ms. Martin’s poor attendance. Each time, Ms. Martin claimed she was fine and would not be absent any more.

10.  Ms. Martin’s doctor excuses always provided a brief time in which Ms. Martin would be able to return to work, usually 1 to 3 days. On one occasion, the doctor released her from work for 10 days. Based on the doctor notes and Ms. Martin’s constant statements that she was feeling fine, Dr. Godwin was lead to believe and did believe that Ms. Martin would be back to work on a regular basis. Tr. 88.
11.  On January 17, 2001, Dr. Godwin referred Ms. Martin to HISD Health and Medical Services for a medical evaluation to determine if she was able to perform the essential functions of her job. HISD Ex. 10.
12.   Ms. Martin was scheduled and notified to come to the HISD Health and Medical Services Department on January 30, February 5 and February 9, 2001. HISD Ex. 12, 19. She finally attended on February 9, 2001. HISD Ex. 19. She was scheduled to see Dr. John Gallagher on February 15. 2001. HISD Ex. 21. She saw him on March 9, 2001. She was directed to see Dr. Hayes on February 19, 2001.

She failed to see Dr. Hayes until March 7, 2001. HISD Ex. 25; Tr. 91.
13.  On February 6, 2001, Dr. Godwin directed Ms. Martin to provide medical certification of her need to be absent on or before February l2, 2001. On February 16, 2001, Ms. Martin was directed again to provide such medical certification. On March 14, 2001, Ms. Martin was again directed to provide the

medical certification by March 19, 2001, or to report to work on March 19, 2001. Ms. Martin did neither. On March 21, 2001, Ms. Martin’s physician sent a two-sentence note stating, “This patient is being seen in this office for her back pain and shoulder pain and is receiving physical therapy. She is expected to

continue physical therapy for at least another 2 to 3 weeks.”

14.  During the various times she was absent, Ms. Martin claimed to have had a number of health problems, including bronchitis, pneumonia, diverticulosis and back pain. Her physician, Dr. Gallagher treated Ms. Martin for colds, bronchitis, and back and shoulder pain. He had not treated her for diverticulosis since 1998. Tr. 352-58. Ms. Martin was never diagnosed with pneumonia. Tr. 360. The bronchitis was cleared up in October 2000. Tr. 360. Her back and shoulder pain cleared up in March 2001. Tr. 362. When Dr. Gallagher examined Ms. Martin on March 9, 2001, he found that she had no respiratory problems, or cardiac or heart problems and her abdomen and examination was normal. Tr. 365. The extent of Dr. Gallagher’s medical diagnosis of Ms. Martin on March 9, 2001, is that she has muscular strain in her back and shoulder area and that she has high blood pressure.

15.  For Ms. Martin’s 12 absences in a 3-week period from October 3 to October 20, 2001, she had no doctor’s excuse.

16.  After February 6, 2001, the school did not receive any further medical statements indicating Ms. Martin had a medical reason for being absent even though she was absent every day after February 6 except for February 8and 12, 2001. Tr. 107.
17.  On March 26, 2001, the results of the medical referral to HISD Health and Medical Services indicated Ms. Martin was not suffering from any psychiatric disorders, and that physically, she was in good health except for her high blood pressure and a muscular strain. HISD Exhibit 31.
18.  HISD policy 553.212 allowing for intermittent medical leave under the FMLA was not applicable to Ms. Martin’s situation in that she was a teacher and because she failed to show she had a serious health condition. Tr. 170.
19.  In HISD, an employee requesting FMLA leave should make the request through the HR department. Tr. 184. The supervisor does not determine whether or not an employee qualifies for FMLA leave. Tr. 189.
20.  Under HISD Administrative Procedure 553.212, if absences become a concern or a pattern of absences is established, the principal may review the employee the reason for such absences and require medical certification. Dr. Godwin spoke with Ms. Martin about her absences in September and several other occasions during the school year. HISD Ex. 17, Tr. 193.
21.  Kindergarten students, more than other grade levels, need continuity of instruction because they learn in increments and many of them are experiencing their first exposure to formal schooling. Ms. Martin’s excessive absences confused the students and did not provide continuity of instruction. Ms. Martin’s excessive absences also made it difficult for the substitute teacher to maintain continuity; it confused students, and caused parents to complain and to be dissatisfied. HISD Ex. 5, 11, 22; Tr. 47, 238-39.
22.  As a result of the complaints, Dr. Godwin gave Ms. Martin a written directive to (1) turn in weeklv Success for All lesson plans on a weekly basis; (2) plan meaningful lessons and have lesson plans available daily; (3) not copy other teachers lesson plans; and (4) show no more videos to students.

23. On October 30, 2000, Ms. Martin ran after and caught a kindergarten student in the parking lot and was diagnosed with a back and muscle strain. She was placed on workers’ compensation leave from October 30, 2000 through November 11, 2000. HISD Ex. 9.
24. The substitute teacher who covered Ms. Martin’s class was Ms. Angeless Horton-Bryant who had taught as a substitute at Emerson Elementary for 4 years. Ms. Horton-Bryant attempted to communicate with Ms. Martin about lesson plans, the curriculum and the students. Tr. 539-540. Ms. Martin failed to provide a “substitute folder” which each teacher is required to provide in the event they are absent. Tr. 275-76, 297, 304.
25. Two children in Ms. Martin’s class qualified for the gifted and talented program through formal testing. Ms. Martin failed to provide the parent with the results that her child had qualified. Tr. 279-80.
26.  Ms. Martin allowed students to nap for an hour rather than the recommended time of 15-20 minutes. Some parents complained that their children were too hyper at home as a result of the long naps. Tr. 283.
27.  Ms. Martin copied lesson plans from Ms. Marshman by simply changing the name and date. Tr. 543-44.
28.  In early January 2001, Ms. Martin failed to complete her report cards even though two days were provided for all teachers to complete report cards. Ms. Martin was present both days, but failed to make any effort to complete them. The substitute teacher, Ms. Bryant, completed the report cards. This was the second time this school year, Ms. Bryant had to complete Ms. Martin’s report cards. The regular teacher is ultimately responsible for assigning grades to her students. HISD Ex. 11; Tr. 76, 77, 277-78.

29.  Dr. Godwin asked Ms. Martin to respond to the parental complaints and Ms. Martin failed to do so. Ms. Martin failed to respond to Dr. Godwin’s phone calls and messages left at Ms. Martin’s home. Tr. 86.
30.  As of February 9, 2001, Ms. Martin had completed a total of two lesson plans for the substitute teacher. HISD Ex. 37, 38; Tr. 242. She also failed to communicate with the substitute teacher each time she returned to work. Tr. 254, 283. One of the lesson plans was an old previous lesson and the other was incomplete. The substitute was required to complete all her own lesson plans and Ms. Martin failed to provide any assistance. Tr. 276. The parents of 9 students in Ms. Martin’s Kindergarten class had complained about Ms. Martin and indicated they did not want Ms. Martin to teach their children. HISD Ex. 22.
31. On February 16, 2001, Dr. Godwin held a conference with Ms. Martin and her teacher organization representative to discuss all of the problems Ms. Martin was having with her job. At the conference, Ms. Martin indicated she was going to request family medical leave through the HISD Human Resources Department (“HR”). R. Godwin requested that she receive a letter of her intent to take leave, a letter from HR indicating approval or denial and a letter from her doctor indicating a need for leave. Ms. Martin did not request leave under FMLA nor did she provide any documentation to Dr. Godwin. HISD Ex. 25; Tr. 90.

32.  On February 27, 2001, Dr. Godwin recommended Ms. Martin’s termination and her recommendation was approved by her supervisor, Anne Patterson, District Superintendent, West District. On March 22, 2001, the HISD Board of Education approved the administration’s recommendation to provide notice of its proposal to terminate her employment. On March 27, 2001, Ms. Martin received notice from Kaye Stripling, Superintendent of Schools of HISD’s proposal to terminate her employment along with a detailed explanation of the reason supporting the proposal. HISD Ex. 26, 30

33.  Success for All (“SFA”) was the school’s reading program that is phonics-based, is used in grades pre-K through 5th, and whose goal is to have every kindergartner reading by the end of the school year. Tr. 55, 231. Ms. Jackie Rogers is the SFA coordinator at Emerson Elementary. Tr. 225. Ms. Martin claimed she was not appropriately trained and failed to receive the appropriate materials to complete the weekly SFA lesson plans. SFA materials were provided to Ms. Martin and they were always available to any teacher in Ms. Rogers’s office. Tr. 523, 527-28, 540. Ms. Martin completed the SFA lesson plans on

two occasions, January 2 and January 8, 2001. HISD Ex. 37. Each teacher is also required to provide a schedule to the SFA coordinator so the coordinator may observe the classroom and provide support in implementing the SEA reading program. TR. 231. Ms. Martin was asked on more than one occasion to provide a schedule to Ms. Rogers and she never did so. On two occasions that Ms. Rogers formally observed Ms. Martin’s class, she observed no use of the SFA program and found the students instead watching videos. Tr. 232-233.
34.  One important reason for a teacher to complete lesson plans is to provide the substitute teacher with some idea of what level of the curriculum the class has achieved to determine the appropriateness of the next lesson. Tr. 56, 183.
35.  Ms. Martin assured Dr. Godwin and a parent that she was no longer ill and that she would be in attendance every day. She was absent the next day. HISD Ex. 11; Tr. 51, 70, 75.

36.
In October and November, Ms. Martin showed her class videos such as Bambi for lengthy parts of the day. Tr. 68, 283, 519-20. The substitute observed this conduct on two particular days during which she was present for about 5 hours of the day and referred to it as “movie marathon.” Tr. 283-84, 296, 307. Ms. Leslie Marshman is a first grade teacher at Emerson Elementarv who shared the T-building with Ms. Martin. Ms. Marshman would, about 4-5 times per day, pop her head in to Ms. Martin’s class and observed the students watching Bambi or other videos with the lights out. Ms. Martin told Ms. Marshman it was to “get them out of her hair.” Tr. 521. Ms. Marshman also observed the students taking long naps when Ms. Martin was present. Tr 521-22, 533-34. In Ms. Marshman’s opinion, Ms. Martin did not teach, and rather just watched videos and let the kids take naps all day. Tr. 524.
37.
Conduct by Ms. Martin that constitutes “repeated and continuing neglect of duties” under her contract include:
•  Failing to complete regular lesson plans and SFA lesson plans and failing to assist or communicate effectively with the substitute teacher about the plans. Tr. 109;

•  Failing to attend medical appointments scheduled for her by HISD. Tr. 110;

•  Failing to provide proper medical statements or certification that she was incapable of working during 12 days in October, 2000, and for 73 days from February 6 through June 1, 2001;

38.  Good cause for termination includes excessive absences. Ms. Martin’s 142 absences for the 2000-2001 school year were excessive and constitute good cause for her discharge. Tr. 195-196, 321-327.
39.  Ms. Martin’s conduct also violated HISD board policy related to reporting to work, as well as numerous section of the Texas Educator Code of Ethics.

                                        III.
                                     Discussion

After consideration of the evidence and arguments of the parties herein. I find that the evidence presented both by Ms. Martin and Houston Independent School District, HISD clearly indicates that Ms. Martin missed a great majority of the school year, making it impossible to maintain any teacher-student relationship.

Based on HISD’s witnesses including teachers, parents, school officials, and experts, it is simply common sense that tells me a teacher cannot teach a group of kindergarten-age children successfully in absentia.

The evidence of Ms. Martin’s own physician shows that her medical condition was not serious enough to justify missing 142 days of a 186 day school year.

There was also evidence that Ms. Martin sustained an injury to her back and suffered from muscle strain after simply running after and grabbing 5 year old child in a parking lot. This, compiled with Ms. Martin’s own testimony at the hearing that she still suffers from these aches and pains with no medical proof of a more serious condition, seems to indicate that Ms. Martin is too fragile to teach and interact with active young children at this time.

                                        IV.

                                 Conclusions of Law

1.   The Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code Section 21.251 et seq.
2.   Based on the conduct described in the findings herein, HISD has demonstrated by a preponderance of the evidence that lawful cause for discharge exists to terminate Ms. Martin’s continuing teacher’s contract under Section 5(d) of the contract for repeated failure to comply with official directives and established school board policy.

3.   Based on the conduct described in the findings herein, HISD has demonstrated by a preponderance of the evidence that lawful cause for discharge exists to terminate Ms. Martin’s continuing teacher’s contract under Section 5(f) of the contract for repeated and continuing neglect of duties.

4. Based on the conduct described in the findings herein, HISD has demonstrated by a preponderance of the evidence that lawful cause for discharge exists to terminate Ms. Martin’s continuing teacher’s contract under section 6(a) for inefficiency or incompetency in performing her duties.

5.   Based on the conduct described in the findings herein, HISD has demonstrated by a preponderance of the evidence that lawful cause for discharge exists to terminate Ms. Martin’s continuing teacher’s contract under Section 6(g) of the contract for good cause.

6. Any conclusions of law deemed to be a finding of fact is hereby adopted as such.

                                        IV.

                            Decision and Recommendation

Based on the foregoing Findings of Fact and Conclusions of Law, the Hearing Examiner concludes that HISD had sufficient lawful cause for discharge of Ms. Martin’s continuing teacher’s contract and recommends that Ms. Martin’s continuing teacher’s contract be terminated.

                                       Respectfully submitted,

         




   Jeffrey Bendit






   Certified Hearing Examiner
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