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Statement of the Case

Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, Meryl Goodfriend’s (“Goodfriend") continuing teachers contract pursuant to the teacher’s contract, and §21.154(4) and (5) and §21.156(a) of the Texas Education Code, based on the repeated failure to comply with official directives and established school board policy; repeated and continuing neglect of duties; inefficiency or incompetency in performance of duties; failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth; and good cause.  Goodfriend timely requested a hearing, pursuant to Texas Education Code §21.159.


John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by Miles T. Bradshaw, Feldman & Rogers, L.L.P., Houston, Texas.  Goodfriend is represented by Christopher L. Tritico, Essmyer & Tritico, L.L.L.P, Houston, Texas.


The parties, by written agreement waived the 45-day recommendation deadline.

Goodfriend Motion for Summary Judgment

Goodfriend filed a motion for summary judgment (Exhibit "A") based upon the premise that HISD’s action for termination was jurisdictionally untimely, because action[s] in prior school years, when known about in the prior school year, cannot be used as the basis for terminating a teacher contract in a subsequent school year.  HISD timely filed its response (Exhibit "B").


At a telephone conference hearing on February 14, 2003, the motion was denied by the Certified Hearing Examiner.


Goodfriend proposes that the discipline/termination in the present case related to the 2001-2002 school year, but was not used as a basis for discipline until the 2002-2003 school year.  The evidence does not support this position.  In addition to other remedial actions taken earlier, Goodfriend was reassigned and a recommendation for termination was made in May, 2002.  The fact that Goodfriend did not receive formal written notice of the proposed termination until August 28, 2002 is irrelevant to this proceeding.


The proposal for termination of Goodfriend’s continuing contract was not untimely.  Both Goodfriend’s contract and Texas Education Code Section 21.156(a) allow for termination "at any time."  Furthermore, the conduct from both the 2000-2001 and 2002-2003 school years can be the basis for her termination because the law cited by Goodfriend does not apply to the termination of a continuing contract.  There is fundamental difference between a term contract and continuing contract — that a term contract covers a definite period of time, and must be renegotiated or mutually extended, while the "term" of a continuing contract is continuous or tenured.


However, even if the "law" is applicable to the present case, the proposal for termination of Goodfriend’s continuing contract is still not untimely because HISD’s actions during the 2001-2002 school year does not indicate it condoned her conduct, or waive any right to propose termination.  Clark vs LaMarque ISD, Docket No. 238-R2-897 (Comm’r. Educ. 1997), and Everton vs Round Rock ISD, Docket No. 070-R2-1091 (Comm’r. Educ. 1996).  On the contrary, before the end of the 2001-2002 school year the administration reassigned her pending the investigation of possible termination and then recommended termination to the Superintendent of Schools.  HISD diligently pursued termination and did not indicate acceptance of Goodfriend’s poor performance during the 2001-2002 school year.  The fact that Goodfriend did not receive formal written notice  of the proposal for termination until the beginning of the 2002-2003 school year is not determinative.

Findings of Fact


After due consideration of the credible evidence, and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)


1.
Goodfriend is employed by HISD under a continuing contract.  She has been an HISD employee since 1975.  Tr. 846 .
[Tr.__ ]"  Ms. Goodfriend’s most recent teaching assignment was Lamar High School where she taught Government during the 2001-2002 school year until her reassignment in May, 2002, pending this hearing.  (HISD 87)
  



2.
The principal at Lamar High School who recommended termination is Dr. James McSwain (“Dr. McSwain”).  Dr. McSwain has been a high school principal since 1989.  He has been the principal at Lamar High School since 1997.  (Tr. 505-506) 

3.
HISD proposes to terminate Ms. Goodfriend’s continuing contract under Texas Education Code §§ 21.154(4) and 21.156 for good cause and for the reasons stated in both sections 5 and 6 of her contract as follows:

Section 5
 
repeated failure to comply with official directives and established school board policy;

 
repeated and continuing neglect of duties;

Section 6
 
inefficiency or incompetency in performance of duties;

 
failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth; [and]

 
for good cause as determined by the Employer, good cause being the failure of the teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

1999-2000 school year
4.
Conduct from the 1999-2000 and 2000-2001 school years is being considered as evidence of notice and/or to indicate a pattern of conduct.  Any such conduct is not being used as an independent reason to support the termination.   (Burnett vs Houston Independent School District, Docket No. 172-R2-898) (Comm’r Educ. 1998)

5.
Ms. Goodfriend has a history of being unable to appropriately manage discipline in her classrooms.  Tr. 38-39, 52, 56-57, 944-945.  Ms. Goodfriend was put on notice that her inability to manage her students effectively in the classroom was an issue at least as far back as November 8, 1999.  HISD Exh. 3.  Ms. Goodfriend acknowledged her understanding of this problem in her own letter dated November 9, 1999, responding to an incident from the 1999-2000 school year regarding managing student discipline, and stated, “I will continue to, as I have in the past, and will do so in the future, follow administrative directives as required by HISD’s board policy.”  HISD Exh. 5.  

6.
Ms. Goodfriend was again put on notice that she was not managing the classroom in an effective manner on December 6, 1999.  HISD Exh. 6.  

7.
On February 9, 2000, Ms. Marva Gibbs-Hill (“Ms. Gibbs-Hill”), Assistant Principal, Lamar High School, observed Ms. Goodfriend’s classroom and noted deficiencies regarding failing to give corrective feed back to students throughout the class.  HISD Exh. 9. 

8.
On February 17, 2000, Ms. Goodfriend was notified that she had failed to attend a previously-scheduled TAAS meeting required of all teachers at Lamar High School.  It was well known that all teachers were required to attend the meeting.  HISD Exh. 10, 11; Tr. 516, 640, 731.

2000-2001 School Year

9.
Ms. Goodfriend failed in her duties by failing to turn in her 2000-2001 student locker assignments timely, by August 25, 2000.  Ms. Goodfriend turned in the student locker assignments on or about October 23, 2000.  HISD Exh. 15.  

10.
On September 25, 2000, Ms. Goodfriend was directed to (1) utilize the discipline referral form only in matters of discipline, and (2) direct students to the book room at the appropriate time of the day.  This directive was issued as a result of Ms. Goodfriend sending two students to the Assistant Principal’s office during instructional time regarding student textbook debts.  HISD Exh. 16.


11.
On September 25, 2000, Ms. Goodfriend’s English IA students  (1) were not engaged in learning, (2) goals for the day were not stated on the board, (3) blurted out of turn and failed to raise their hands until finally corrected by the teacher, (4) the teacher failed to appropriately address the students’ use of profanity, (5) the teacher’s desk was cluttered, (6) at least three students were asleep, and another student had his feet in a chair and none of them received corrective feedback from Ms. Goodfriend.  HISD Exh. 17; Tr. 409-413.


12.
On September 28, 2000, Ms. Goodfriend’s English IA students (1)  talked excessively while being ignored by the teacher, (2) a student was not working, had his foot in a desk, and received no corrective feedback from the teacher, (3) another student was asleep, (4) the goals and objectives of the class were not clearly stated.  HISD Exh. 18.


13.
The issues observed during the two observations in September were discussed with Ms. Goodfriend in a conference and memorialized in a memo dated October 4, 2000.  In the conference, Ms. Goodfriend agreed to work on the areas noted from the observations noted.  HISD Exh. 19.


14.
On October 5, 2000, Ms. Goodfriend inappropriately involved a student with administrative employment matters when she refused to grade a paper of a student and stated to him, “Go on! Tell Mrs. Hill.  Let her grade it!  She’s been trying to get me fired for years!”  Ms. Goodfriend admits to this allegation and that it was inappropriate and unprofessional.  Tr. 674.  As a result of the incident, Ms. Goodfriend was directed to not engage in this type of unprofessional conduct in the future.  HISD Exh. 21; Tr. 416-417.  In a letter dated October 23, 2000, Ms. Goodfriend admits to making this statement and states “In hindsight, I could have chosen my words better.”  HISD Exh. 22.


15.
On October 26, 2000, Ms. Goodfriend and the Lamar administration agreed to a PDAS intervention plan in the following domains:  Domain I-Student Participation; Domain II-Learner Centered Instruction; Domain III-Evaluation and Feedback; Domain IV-Management; and Domain V-Professional Communications.  HISD Exh. 23.


16.
On October 26, 2000, Ms. Goodfriend’s English IA had (1) little student/teacher interaction, (2) the objective on the board did not coincide with class activities, and (3) no real instruction was observed.  HISD Exh. 24.


17.
On October 27, 2000, Ms. Goodfriend’s English IIIA classroom was deficient in (1) planning was not evident, (2) connection to previous skills and learning was not noted, (3) student activity did not indicate that instruction had occurred, and (4) desired behaviors were not reinforced.  HISD Exh. 27.


18.
On November 8, 2000, Ms. Goodfriend was directed in a written memorandum from Ms. Page to adhere to the following guidelines: (1) lesson plans must be turned in biweekly to department chairs; (2) adequately plan for classes through objectives and continuity and purpose for lessons; (3) all movies must be approved through the department chair; and (4) demonstrate the sensitivities to students by refraining from using or allowing the use of offensive language in the classroom.  These directives were the result of Ms. Goodfriend showing a movie in her classroom entitled “The Displaced Person.”  The video was not contained in Ms. Goodfriend’s lesson plans and was not approved by her department chair as required by the Lamar High School Handbook.  HISD Exh. 29; Tr. 75, 85-86, 105, 642-643, 678, 753. The video contained comments some consider to be derogatory toward African-Americans, and some students reported to Ms. Page that it made them feel offended.  Tr. 75, 81, 83, 88. 


19.
On January 23, 2001, Ms. Goodfriend was provided a PDAS observation summary and summative annual appraisal for Ms. Goodfriend.  Ms. Goodfriend was rated below expectations in several areas in each Domain I-VI.  Specifically, (1) the teacher gave an assignment but talked throughout while students were supposed to complete the assignment; (2) students were off task throughout the class period; (3) goals and objectives were not stated during class and were not included in lesson plans; (4) student feedback was not constructive and students were not given a chance to comment during the teacher’s discussions; (5) the teacher did not redirect all disruptive/off task behaviors; (6) at times the teacher was argumentative with students; (7) the teacher was argumentative and unprofessional with supervisors; and (8) lesson plans did not reflect alignment with instruction.  HISD Exh. 34.


20.
On February 9, 2001, Ms. Goodfriend received a written memorandum from Ms. Gibbs-Hill because she failed to turn in documentation of professional development hours and workshops as outlined in her intervention plan for the 2000-2001 school year.  Ms. Goodfriend was also directed to meet with Ms. Gibbs-Hill prior to attending each workshop to ensure class coverage and the presence of lesson plans for substitute teachers.  HISD Exh. 39; Tr. 428-429.


21.
On February 20, 2001, Ms. Goodfriend was directed in writing by Ms. Gibbs-Hill to provide updated lesson plans each time she is absent.  HISD Exh. 41; Tr. 430-431.


22.
On February 28, 2001, Ms. Gibbs-Hill wrote a memorandum to Ms. Goodfriend regarding a walk-through observation that occurred on February 19, 2001.  Ms. Gibbs-Hill noted numerous instructional deficiencies of conduct very similar to that observed in previous classroom observations by Ms. Goodfriend’s prior supervisors, Ms. Sue Page, and Ms. Elsa Mendoza.  HISD Exh. 42.


23.
On February 6, 2001, Ms. Goodfriend requested an outside appraiser because she felt her first assessment was not fair and objective.  HISD Exh. 36.  As requested by Ms. Goodfriend, HISD provided an independent appraiser who observed Ms. Goodfriend’s class on April 11, 2001.  A PDAS observation summary and summative annual appraisal was provided in writing to Ms. Goodfriend completed by the outside appraiser.  Ms. Goodfriend had several scores “Below Expectations” and “Unsatisfactory” in Domains I, II, III, IV and V.  The outside appraiser made written comments of her observation which included: (1) a very low level of voluntary student participation; (2) the lesson failed to contain connected data sets; (3) instructional strategies were not consistent; (4) several students were engaged in off task behavior without redirection; and (5) there was sarcasm and negative criticism of students by the teacher during the lesson presentation.  HISD Exh. 43; Tr. 435-438, 696-697.


24.
For the 2000-2001 school year, Ms. Goodfriend’s final PDAS appraisal indicated ratings “Below Expectations” in each domain except professional development in which she obtained a “Proficient Rating.”  HISD Exh. 45.

2001-2002 School Year

25.
Student grades for the first six weeks of the 2001-2002 school year were due October 2, 2001.  Ms. Goodfriend failed to properly export her grades through the computer system program and was reprimanded by written memorandum on October 3, 2001 for failure to timely report student grades, one of her required duties.  HISD Exh. 47.  Ms. Goodfriend failed to timely report student grades, one of her required duties.


26.
In a memo dated October 4, 2001, the school administration offered additional training to Ms. Goodfriend regarding the computer student grading system.  Tr. 34-35, 692-694.  Ms. Goodfriend had received training at the end of the prior school year.  Additionally, she could have received training during teacher inservice sessions at the beginning of the 2001-2002 school year.  Tr. 90, 117, 958.  However, Ms. Goodfriend failed to attend that training.  HISD Exh. 48; Tr. 35.


27.
At the beginning of the 2001-2002 school year, Dr. Dawn Bradford (“Dr. Bradford”), Assistant Principal, Lamar High School, was assigned as the supervisor of Ms. Goodfriend.  She regularly observed Ms. Goodfriend’s class and noted the same types of problems previously observed in Ms. Goodfriend’s class by other supervisors, including: (1) students were off task and not redirected; (2) during lesson instruction, Ms. Goodfriend argued with students rather than properly explaining answers to their questions; (3) the teacher failed to transition students from one student-centered activity to another; and (4) the teacher failed to establish a learning purpose by connecting activities and daily objectives.  Tr. 122-127.  Based on her observations, Dr. Bradford recommended that Ms. Goodfriend be placed on a teacher intervention plan.  Both Ms. Goodfriend and the Principal, Dr. McSwain, were involved in the development and evaluation of the intervention plan.  HISD Exh. 49; Tr. 160.


28.
On September 9, 2001, Ms. Goodfriend was absent and a substitute teacher for her class was initially unable to locate substitute materials that would include lessons for the day.  After assistance from Dr. Bradford in looking through the clutter on Ms. Goodfriend’s desk, a lesson plan was located.  Tr. 137-138.  However, when the substitute teacher gave the assignment, several students indicated they had already completed that assignment.  Tr. 108-112.  In a written memorandum dated October 11, 2001, Ms. Goodfriend was directed to (1) produce a substitute folder with lesson plans,  roll book, and other requirements as outlined in the Lamar Teacher Handbook.  HISD Exh. 50 and 96.


29.
Dr. Bradford observed Ms. Goodfriend’s class on September 21 and 25, 2001.  Many of the same problems observed in previous observations were observed and noted in a memorandum on each of these days.  Ms. Goodfriend specifically told her students that they needed to look good and provide appropriate responses because Dr. Bradford was going to observe her class that day.  In a memorandum dated October 11, 2001, regarding these matters, Dr. Bradford directed Ms. Goodfriend to (1) prepare lessons that have a logical, relevant and coherent progression; (2) provide students with a class syllabus to make students aware of the required progression and course requirement.  HISD Exh. 51; Tr. 132.


30.
On or about October 11, 2001, Dr. Bradford and Ms. Goodfriend met to develop a teacher intervention plan as previously discussed.  In a memorandum dated October 11, 2001, Ms. Goodfriend was specifically directed to submit a proposal of her self expectations for improvement in her teaching strategies on or before October 15, 2001.  Ms. Goodfriend failed to meet this deadline and eventually turned in her self expectations on November 19, 2001.  HISD Exh. 52 and 62.


31.
On October 15, 2001, Dr. Bradford directed Ms. Goodfriend to attend various workshops to address appropriate teacher intervention strategies.  Ms. Goodfriend was further directed to submit copies of the materials, a summary of things learned, and a summary of intended implementations into lesson plans from each of three different workshops.  HISD Exh. 53.  Ms. Goodfriend failed to meet the deadline of October 15, 2001.  However, on December 7, 2001, Ms. Goodfriend turned in summaries and materials regarding the workshops she was required to attend. The summaries, however  were but a few sentences and were not what was intended.  (Tr. 339-342)  The summaries failed to include the items required by Dr. Bradford and Ms. Goodfriend’s intervention plan.  HISD Exh. 65.


32.
On November 5, 2001, Dr. McSwain provided another directive to Ms. Goodfriend to create a course syllabus that indicated course description, assignment dates, test dates, and due dates.  Previously Ms. Goodfriend had submitted as hers, a department syllabus created by the department chairs committee.  The department syllabus did not include the specific items required by previous directives.  Tr. 332-336.  The syllabus was required to be turned in on or before November 7, 2001.  HISD Exh. 56.  On November 7, 2001, Ms. Goodfriend failed to meet the directive when she submitted the same departmental syllabus with handwritten notes regarding various chapters and pages to read in the margins.  The syllabus turned in wholly failed to include the required items of a course description, assignment dates, test dates, and due dates.  HISD Exh. 58.  The syllabus failed to properly inform students how they would be graded in her class.  Tr. 523.


33.
On November 8, 2001, Dr. Bradford provided a written memorandum to Ms. Goodfriend because Ms. Goodfriend failed to submit a substitute folder by the previously established deadline.  Dr. Bradford again told Ms. Goodfriend what items were required to be in a substitute folder and again directed her to submit a substitute folder to her on or before November 16, 2001.  Ms. Goodfriend never submitted a substitute folder to Dr. Bradford.  HISD Exh. 59; Tr. 138-140.


34.
On November 8, 2001, Dr. Bradford gave a written reprimand to Ms. Goodfriend because she failed to submit student progress reports in a timely manner.  Ms. Goodfriend missed the original deadline of October 16 as well as the extended period of October 19.  Dr. Bradford directed Ms. Goodfriend to submit her grades to the appropriate office on or before November 12, 2001.  Ms. Goodfriend failed to meet this deadline, although she later submitted her grades.  HISD Ex. 60; Tr. 155-156.


35.
On November 8, 2001, Dr. Bradford gave Ms. Goodfriend a written reprimand regarding showing a video in her class related to Darwinism.  Dr. Bradford indicated the video contained controversial material, and Ms. Goodfriend should have notified parents before showing it.  Tr. 157.  Dr. Bradford was further concerned that the movie was not tied to the TEKS objectives for her class.  Furthermore, with prior notification, parents could have been given an opportunity to have their children “opt out” of the activity under Texas Education Code Section 26.010.  Tr. 330.  Dr. Bradford directed Ms. Goodfriend to (1) indicate to her the TEKS objectives that were covered by showing the film on or before November 12, 2001, and (2) obtain prior approval from Dr. Bradford before showing films in her classroom.  HISD Exh. 61.  Ms. Goodfriend failed to ever provide any information to Dr. Bradford indicating the TEKS objectives were covered by the film.


36.
On November 30, 2001, the parties agreed to a Teacher In Need Of Assistance Plan for Ms. Goodfriend.  HISD Exh. 63; Tr. 149-150.


37.
On December 12, 2001, Dr. Bradford gave a written reprimand to Ms. Goodfriend for a disciplinary matter in which she failed to comply with campus policies and classroom management.  Ms. Goodfriend requested the assistance of a campus police officer when a student was simply being mildly disruptive and talkative.  Ms. Goodfriend admitted the student was not threatening anyone with physical harm.  Tr. 700.  Ms. Goodfriend should have been able to address the situation herself.  Tr. 165-167.  In any event, before calling campus police, Ms. Goodfriend should have contacted the administration for assistance.  HISD Exh. 96, Tr. 350, 380-382   Based on this incident, Ms. Goodfriend was directed to (1) follow proper classroom management strategies and (2) contact an administrator in the event a student violates the Code of Student Conduct at a level that requires administrative intervention.  HISD Exh. 66.


38.
On February 1, 2002, Dr. Bradford gave Ms. Goodfriend a written reprimand for an inappropriate assignment of student duties.  Specifically, Ms. Goodfriend allowed a student to submit her own original grade change form to the main campus office.  Tr. 170-171.  These forms were supposed to be submitted only by teachers in order to maintain (through administrative chain of custody) the integrity of the information.  Additionally, Dr. Bradford gave Ms. Goodfriend a reprimand for allowing students to operate her computer with access to sensitive information such as student files.  Tr. 171.  Dr. Bradford had previously given an oral directive regarding this matter on December 19, 2001.  Dr. Bradford directed Ms. Goodfriend to operate, manage and handle all teacher information systems, documents and processes that are considered teacher responsibilities.  HISD Exh. 67.


39.
On or about April 3, 2002, Dr. Bradford directed Ms. Goodfriend to observe the classroom of a particular teacher pursuant to her intervention plan.  She was directed to take notes on student management strategies and submit evidence in her lesson plans of implementation of these strategies on or before April 8, 2002.  Ms. Goodfriend observed the class and submitted a written memorandum regarding her observation.  However, she failed to submit any evidence that the strategies were implemented into her lesson plans.  HISD Exh. 71 and 74; Tr. 492.


40.
On April 8, 2002, Dr. McSwain made a one-hour and twenty minute observation of Ms. Goodfriend’s classroom and rated her “Below Expectations” in every domain.  In Dr. McSwain’s words, “In my professional opinion, I observed probably the worst session of classroom teaching in my entire career.”  Tr. 540.  Dr. McSwain has observed “hundreds” of teachers since 1989.  Tr. 566.  

41.
Ms. Goodfriend’s annual PDAS appraisal was completed by Dr. Dawn Bradford on or about April 12, 2002.  Ms. Goodfriend received ratings of “Below Expectations” in each of the seven domains.  HISD Exh. 77.


42.
On May 2, 2002, Dr. Bradford gave a written reprimand to Ms. Goodfriend because she again failed to follow previous directives to timely report student grades. 


43.
On May 2, 2002, Dr. Bradford gave a written reprimand to Ms. Goodfriend because there continued to be repeated concerns about a lack of classroom grading policies.  Dr. Bradford directed Ms. Goodfriend to provide a copy of her grading policy and grading methods by May 6, 2002.  Ms. Goodfriend failed to meet this deadline.  HISD Exh. 81; Tr. 188.


44.
On May 2, 2002, Dr. Bradford gave a written reprimand to Ms. Goodfriend because she failed to turn in the official color-coded student attendance cards.  The cards had been requested by Ms. Ramirez, a campus office worker, on three previous occasions.  HISD Exh. 82.  Tr. 189-191.  After the third notice and a directive from Dr. Bradford,  Ms. Goodfriend met this directive.


45.
On May 2, 2002, Ms. Goodfriend and Dr. Bradford reviewed Ms. Goodfriend’s performance related to the requirements of her Teacher In Need Of Assistance Plan.   The plan contained a period of intervention from November 6, 2001 through March 1, 2002.  While Ms. Goodfriend completed some of the activities and provided some evidence of completion of those activities, the majority of activities were not completed and evidence of completion was not provided as required under the plan.  Tr. 162-163. 


46.
On May 3, 2002, Dr. McSwain reassigned Ms. Goodfriend out of the classroom and into the campus library.  He directed her to complete a curriculum guide pertaining to the Government course that she had taught in the 2001-2002 school year, and a curriculum guide pertaining to the English IA and IB courses she taught in the 2000-2001 school year.  The guides were due no later than May 31, 2002.  While Ms. Goodfriend apparently completed the guides before the due process hearing, Ms. Goodfriend failed to turn them in to Dr. Bradford or Dr. McSwain on or before May 31, 2002.  HISD Exh. 87; Tr. 528.


47.
On May 22, 2002, Dr. McSwain recommended termination of Ms. Goodfriend’s continuing contract, and the recommendation was approved by his supervisor, Ray Reiner, Central District Superintendent.  HISD Exh. 91.  On August 1, 2002, Ms. Goodfriend was notified in writing that when the 2002-2003 school year began on August 12, she was to report to her new assignment at the HISD Testing Center pending the outcome of the termination hearing.  

48.
On August 28, 2002, Ms. Goodfriend received a copy of the official notice letter dated August 26, 2002 from the Superintendent of Schools, Dr. Kaye Stripling, notifying her of the recommendation to terminate her employment and the reasons supporting the recommendation.  HISD Exh. 94.

49.
The faculty handbook for Lamar High School specifically provides: (a)  lesson plans must be available for substitute teachers and emergency plans must be left with the department chair.  [HISD Exh. 96]; (b) teachers should be “complete and timely in grading student work, promote a creative atmosphere in the classroom, show students respect and sensitivity, and know teaching objectives and teach them.” [HISD  Exh. 96]; (c)  lesson plans should be clear and detailed enough that a substitute teacher could understand and implement them in her absence.” [HISD Exh. 96].  Ms. Goodfriend’s lesson plan sheets for the 2000-2001 and 2001-2002 school years were inadequate, confusing, and failed to follow the appropriate format required by the Lamar High School administration. [HISD Exh. 93]; (d) "indiscriminate use of A/V materials and commercial films can work to the detriment of effective learning.  Planning and coordination with the lesson’s objectives are the keys.”  Ms. Goodfriend failed to indicate how two particular videos, “The Displaced Person,” and the movie related to Darwinism, were related to the lesson plan objectives. [HISD Exh. 96; Tr. 521-522]; (e) "all films and/or videotapes should relate directly to classroom instruction, be reflected in your plans, and address course essential elements.” [HISD Exh. 96]; (f)  teachers are expected to establish their own procedures for classroom discipline and make them known to students; (g) "all staff must be at their assigned duty stations to maintain an orderly and secure school environment, " [HISD Exh. 96]; and (h)  the classroom teacher is expected to handle Level I offenses, that "it is expected that the individual classroom teacher will handle routine enforcement problems; when discipline cases require administrative intervention, an assistant principal will become involved";  each classroom has a “panic button” connected to the main office, and that  “the button should be used in emergencies only, not for routine disciplinary matters."  "If you feel threatened by a student, parent, or other visitor to the campus, use the button to receive immediate administrative and/or security assistance.”  Ms. Goodfriend testified that while the student was disruptive, she did not feel threatened by the student. [Tr. 700].  Accordingly, it was inappropriate for her to use the panic button and summon security to her classroom under the circumstances. [HISD Exh. 96].

55.
Dr. Bradford provided a student questionnaire regarding various issues related to many of Ms. Goodfriend’s teaching weaknesses. Goodfriend Exh. 76.  While this method is unorthodox, the student responses are indicative that there were serious teaching deficiencies in Ms. Goodfriend’s classes regarding (1) class syllabus, (2) learning in class, (3) student discipline, and (4) timely return of grades on assignments.  Tr. 385-387.

Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.159 and 21.251(a)(1).

2.
The general rule propounded by the Texas Commissioner for Education in the Commissioner’s Decision in Everton v. Roundrock Independent School District, Docket. No. 070-R2-1091 (Comm’r Educ. 1995), that conduct from prior school years cannot be the independent basis for termination of a teacher contract is limited to prohibit the use of conduct from a prior contract term.  Accordingly, the general rule does not apply to a teacher employed under a continuing contract with regard to any allegations occurring during existence of the continuing contract.

3.
HISD did not condone Goodfriend’s actions or omissions during the 2001-2002 school year nor waive its right to discipline, or propose termination of Goodfriend for those actions, or omissions. Clark vs LaMarque ISD, Docket No. 238-R2-897 (Comm’r. Educ. 1997), and Everton vs Round Rock ISD, Docket No. 070-R2-1091 (Comm’r. Educ. 1996).

4.
Houston Independent School District has sustained its burden by a preponderance of credible evidence Goodfriend’s continuing contract for good [lawful] cause.

5.
HISD sustained its burden by a preponderance of credible evidence, to terminate Goodfriend’s continuing contract in accordance with its provisions for:

Section 5
d.
repeated failure to comply with official directives and established school board policy; [and]

f. 
repeated and continuing neglect of duties.

Section 6
a.
inefficiency or incompetency in performance of duties; [and]

b. 
failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth.

6.
HISD has proved by the preponderance of the credible evidence that it had good cause to terminate Goodfriend because she failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

7.
Any findings of fact deemed conclusion of law are hereby adopted as such in support of the recommendation for termination.

Discussion

HISD must prove by a preponderance of the evidence that it had lawful cause to propose termination of Goodfriend’s continuing contract.  That is, the greater weight and degree of credible evidence must support repeated and continuing neglect of duties and/or, repeated failure to comply with official directives and established school board policy, and/or inefficiency or incompetency in performance of duties, and/or failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth, and/or has, good cause as generally recognized and applied in similarly situated situations throughout the State of Texas.  Texas Education Code, §21.256(h).


The preponderance of the credible and persuasive evidence support the allegations of HISD that Goodfriend repeatedly and continued to neglect duties and/or, repeatedly acted immorally or repeatedly failed to comply with official directives and established school board policy, and/or inefficiency or incompetency in performance of duties, and/or failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth, or has good cause, as generally recognized and applied in similarly situated situations throughout the State of Texas.   


It appears from the evidence submitted to this Hearing Examiner that, although well educated and experienced, Goodfriend is significantly deficient in classroom management and student discipline.  This directly affects her effectiveness as a teacher and the ability to convey orderly lesson plans and meet mandated teaching objectives.


This environment, although perhaps accepted by some students, is not conducive to educating students.  Off-task students certainly are not getting the lesson, their actions interfere with the learning of the other students, and likely impairs all students, and certainly marginal students from doing the best they can. 


Also, the situation thus created by lack of student control impairs not only the ability of the students to learn, but the teacher to teach.  By failing to have control of the students, as the evidence amply shows, it is understandable why the teacher has difficulty in following lesson plans, course syllabus, and administrative directives. 


It is perhaps the, "which came first, the chicken or the egg" question".  Did Goodfriend not have the knowledge, ability and skill to teach the students, and therefore they were undisciplined, or did the lack of discipline and control of the students, impair Goodfriend’s ability to teach?  This Hearing Examiner feels the latter is applicable, but nevertheless constitutes grounds for discipline including termination.


HISD attempted to assist Goodfriend in recognizing and correcting the deficiencies, but Goodfriend would not or could not fully comply with the directives.

Recommendation


Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees accept the Administration’s recommendation to terminate the Respondent, Meryl Goodfriend.  Petitioner’s recommendation is sustained.


SIGNED and issued this _____ day of June, 2003.

           



__________________________________________





 JOHN W. DONOVAN





CERTIFIED INDEPENDENT HEARING EXAMINER

Certificate of Service

I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the ____ day of June, 2003.

Mr. Christopher Tritico

Essmyer & Tritico, LLLP

4300 Scotland

Houston, Texas 77007
Mr. Miles Bradshaw


Feldman & Rogers, LLP

12 Greenway Plaza, Suite 1202

Houston, Texas 77046








_________________________









John W. Donovan
�References to the transcript from the hearing are designated in the following manner: "





�References to Exhibits offered and admitted into evidence by Plaintiff are designated as  


follows: "[HISD ___]"; References offered and admitted into evidence by Goodfriend are designated  as follows: "[Goodfriend __]".
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