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RECOMMENDATION OF THE HEARING EXAMINER

       STATEMENT OF THE CASE
Respondent, James Williams (Williams) appeals the proposed action of the Dallas Independent School District (DISD) to terminate his term contract.  DISD contends it has good cause for the proposed termination of Williams’ contract. 

Williams is represented by Mr. Douglas R. Larson of the Douglas R. Larson Law Firm of Dallas, Texas.  DISD is represented by Mr. Craig A. Capua of the Robinson, West & Gooden Law Firm of Dallas, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. Wilson has worked for DISD for over thirty years.  He is presently employed at W.W. Samuel High School as an Assistant Principal under a three year term contract which expires after the 2001-2002 school year. (Employer’s Exhibit 2) 

2. On May 14, 2001 Williams was sent a letter regarding his proposed termination by DISD.  A hearing on this matter was held on October 2, 2001.  At the Hearing DISD motioned to non suit its case.  Hearing Examiner Paul Francis McNulty issued an Order of Dismissal dated October 2, 2001. 

3. On October 3, 2001 DISD issued a letter of proposed termination to Williams. (Employer’s Exhibit 5) 

4. On November 28, 2001 a hearing was held on the proposed termination included in the October 3, 2001 letter.

5. At the Hearing Williams’ Motion to Dismiss was heard and denied.  Williams contended DISD was not permitted under the Education Code to non suit and subsequently re institute the same or similar charges or reasons for proposed termination.  DISD agreed this hearing on the October 3, 2001 letter was a de novo matter.  (Hearing transcript page 54, lines 11-25 and page 55, line 1)

6. Ms. Christina Barclow, a teacher at W.W. Samuel did not appear at the November 28, 2001 Hearing.  As a result all references to her allegations were not presented or heard.  [Refer to Texas Education Code Chapter 21, Subchapter F, Section 21.256 (c)(3)] 

7. Mrs. Selena Cooper (Cooper) testified and completed an investigation report stating on January 11, 2001, Williams had touched her abdominal area and said he wanted some of them ribs.  She testified she told him her ribs were not on his grill.  Williams laughed at the remark and that upset her.  She did not report the incident until 12 days later.  (Employer’s Exhibit 3 Cooper Memo of January 23, 2001 to Salinas and Cooper Investigation Report signed on February 20, 2001)

8. Cooper testified and included in her January 23, 2001 memo to Salinas that Williams had approached her in the parking lot on January 11, 2001.  She was carrying a plate of food left over from the luncheon.  Williams asked her if the plate was for him.  She said it was for her son. Williams then said something to the effect that if she was going to be his lady she would have to take care of him.  (Employer’s Exhibit 3 Cooper Memo to Salinas)

9. Cooper testified and included in the Investigation Report that Williams had on one occasion stuck his tongue out and made an inappropriate gesture from a distance when she was outside talking to a Mr. Nobles. (Employer Exhibit 3 February 20, 2001 Investigation Report)

10. Cooper testified and included in the February Investigation Report that she was not threatened anymore by Williams and that she had not turned in a complaint immediately after the January 11, 2001 incidents because she wanted to have a meeting with Williams about the incidents.  (Employer’s Exhibit 3 Cooper Investigation Report) 

11. Mr. Clay Friedman (Friedman) testified a student David I, was involved in an incident with Williams on January 19, 2001.  Williams and David I had been involved in a discussion in the hall and David I had left the hall and went into the cafeteria where Friedman was located.  David I showed Friedman his badge with a broken chain.  Williams approached the two in the cafeteria and told David I not to go anywhere and he was to follow Williams’ orders.  Friedman informed Williams that David I was a TAP student and that he Friedman would handle the situation.  Williams continued to tell David I he should do what he was told.  David I said forget it I’m going and Williams grabbed his arm to prevent him from leaving.  David I pulled away from Williams and shouted “Fuck it!  Just leave me the fuck alone!”  David I then stormed out of the cafeteria knocking over a stack of trays.  Friedman intercepted David I in the hall. Williams joined them and told David I no student was going to disrespect him.  Friedman asked Williams to leave twice and Mr. Davis then joined the group and he and Williams left the group. (Employer’s Exhibit 3 Friedman January 19, 2001 Incident Observation Report)

12. Ms. Janet Cunningham testified Williams had on a couple of occasions asked when was she going to invite him to lunch and when was she going to cook for him.  She stated she was not irritated by him or his remarks and did not feel threatened by him. (Employer Exhibit 3 Cunningham Investigation Report February 20, 2001)    

13. Ms. Danielle Akins testified she observed William grab a student Erica N when he had brought her to the office to write a referral on her.  (Employer’s Exhibit 3 Akins February 8, 2001 Memo)

14. Ulysses P a student during the 2000-2001 school year was allowed to testify via telephone from California.  Ulysses P testified Williams had grabbed his arm on one occasion, told he was not going to graduate and that he (Williams) was going to get him.  Williams testified Ulysses P was consistently in the halls and that he had told Ulysses P he would not graduate if he did not attend class.  Williams was later informed Ulysses P had only two classes to attend.  In regards to the going to get him remarks they were made on a Friday where Williams wanted to talk with Ulysses P and made the remark upon seeing Ulysses leaving the school at the end of the day.  

15. Mr. Daniel Salinas, Principal (Salinas) testified and signed a report stating he saw no need to place Williams on Administrative leave regarding incidents not involving Ms. Barclow, Ms. Cunningham or Mrs. Cooper.  He testified Williams was new and had been assigned to school in January 2001.  He also testified he had no other incidents involving Williams for the period ending May 14, 2001 when Williams was put on Administrative Leave.  (Employer’s Exhibit 3 Salinas Report and testimony page 329, lines 3-21)

16. Williams testified he was not aware any of his comments to Mrs. Cooper or Ms. Cunningham were of a sexual nature.  He did not recall the conversations with Mrs. Cooper and denied making any sexual gesture with his tongue to Mrs. Cooper.  (Employer’s Exhibit 3 Williams’ Statement and testimony)   

Discussion

DISD must prove by a preponderance of the evidence that it had good cause to propose termination of William's Term Employment Contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  DISD claims it has good cause to terminate William’s contract on the basis of 

incidents raising doubts surrounding your ability to exercise good judgment and       to perform the essential functions of your position effectively and efficiently,

inappropriate remarks of a sexual nature toward two co-workers,

inappropriate conduct creating a hostile environment for other employees,

your inappropriate conduct violates the District’s sexual harassment policy,

failure to follow campus procedures for handling complaints and parent conferences,

and acting in an unprofessional manner in dealing with students and faculty on campus.

The October 3, 2001 Letter of Proposed Termination specifically listed incidents involving Ms. Barclow, Mrs. Cooper, Mr. Friedman, David I, Ms. Cunningham, Erica N. and Ulysses P.

Principal Salinas testified that as of February 20, 2001 he saw no need to put Williams on Administrative for any actions other that the outcome of the sexual harassment claims investigation.  He testified that there were no other incidents involving Williams from February 20, 2001 to May 14, 2001 (See Finding of Fact 16).  Therefore the only causes remaining to terminate Williams Agreement are the incidents and claims involving Barclow, Cooper and Cunningham.

The claims of Ms. Barclow were not presented nor heard because Ms. Barclow did not appear as a witness and afford Williams the opportunity to cross examine her. 

(see Finding of Fact #6)


The allegations of Mrs. Cooper were denied by Williams.  Even if Cooper’s testimony were to be given complete credibility (which I am not willing to do), the allegations may not constitute a violation of the District’s Sexual Harassment Policy.


The acts complained of were verbal and physical but were they of a sexual nature?  Williams denies making any acts of a sexual nature whereas Cooper testified the acts were of a sexual nature.  Furthermore the acts do not contain (1) a submission to conduct made explicitly or implicitly a term or condition of employment, (2) a submission to or rejection of such conduct by an individual is used as a basis for employment decisions affecting the individual, and (3) such conduct has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive work environment.


Mrs. Cooper testified she did not turn in a written complaint until twelve days after the first incident occurred and then made the report only after she had received a memo from Mr. Friedman.  She said she did not turn in her complaint immediately because she wanted to have a meeting with Williams about his behavior.  She also testified there were no other incidents with Williams for the remainder of the year.  Since there were no other incidents it is hard to believe there was a hostile work environment for Cooper.


Ms. Cunningham testified Williams had on a couple of occasions asked her “when are you going to invite me to lunch” or when are you going to cook for me”.  She was not threatened by Williams and therefore did not make any complaint to Salinas.  She did give a statement to the District’s investigator.  The statement of Ms. Cunningham and her testimony show no allegations that violate the District’s Policy on Sexual Harassment. 


The District has a duty under its Sexual Harassment Policy to promptly prevent and correct any sexual harassment behavior.



“The District shall exercise reasonable care to prevent and correct 

promptly any sexual harassing behavior and develop preventive or     corrective measures to address sexually harassing behavior”.

(see Employer’s Exhibit 1, DHC Legal, Standards of Care)

Salinas testified he talked to Williams about the Cooper allegations and that no further incidents occurred.  So even if sexual harassment were found to have occurred corrective action was taken and there was no hostile work environment.       

  
Williams was not placed on Administrative leave immediately after the allegations were known to the District.  He was allowed to continue in his position with student and teacher contact until May 14, 2001 under the withdrawn May 14, 2001 letter of proposed termination.  The non suit of October 2, 2001 nullified the May 14, 2001 Administrative Leave of Williams and for purposes of this hearing he was not put on Administrative Leave until October 3, 2001. 


All acts in the October 3, 2001 Letter of Proposed Termination occurred in the prior school year.  When the District elected to non suit in the October 2, 2001 Hearing

it elected to make the May 14, 2001 Proposed Termination Letter a nullity.  Therefore when the October 3, 2001 Proposed Termination Letter was issued the District was attempting to terminate Williams’ contract based on events of the prior school year.



Conclusions of Law 

  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. DISD was properly allowed to non suit its claim in the October 2, 2001 Hearing.  Chapter 21, Subchapter F, Section 21.256 (d and e) provide the Texas Rule of Civil Evidence apply at the Hearing and the Hearing shall be conducted in the same manner as a trial without a jury in a district court of this state.  Rule 162 of the Texas Rules of Civil Procedure provides a plaintiff(in this hearing the Petitioner) may take a non suit any time before it introduces all its evidence other than rebuttal evidence.  (see Aetna Casualty & Surety v. Specia 849 S.W.2d 805, Texas 1993)

3. DISD does not have good cause to terminate the Term Employment Contract with Williams.  DISD did not prove by a preponderance of the evidence it has good cause to terminate the Term Employment Contract with Williams.   

4. Additionally, DISD does not have good cause to terminate the Term Employment Contract with Williams as all of the incidents involved were in the prior school year.

“Good cause may only be demonstrated based on current school 

  year failings unless the district just learned of the failings” 

(see Nassar v. Dallas ISD, No. 063-R3-1198, Commissioner of Education 1999)

Recommendation


  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Mr. Williams to his status under his Term Employment Contract. 

  
Signed and issued the 2nd day of December 2001.

________________________





Frederick P. Ahrens





Certified Independent Hearing Examiner
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