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HEARING EXAMINER'S RECOMMENDATION


In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner (“Hearing Examiner”) appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:

I.

STATEMENT OF THE CASE

Petitioner Dallas Independent School District (“DISD”) seeks to non renew Respondent Maria De La Garza’s (“Ms. De La Garza” or “Respondent”) three year professional term contract which expires at the end of the 2001-2002 school year.  During the 2001-2002 school year, Ms. De La Garza was a bilingual kindergarten teacher at the James Bonham Elementary School (“Bonham”).        
The specific grounds for the recommended non renewal of Ms. De La Garza’s professional term contract are set forth in DISD’s March 20, 2002 letter notifying Ms. De La Garza of the proposed non renewal (“Non Renewal Notice” - Employer's Exhibit 31) are: 


(1)
“You have left your students unsupervised on more than one occasion.”


(2)
“Student work was rarely posted in the classroom.”


(3)
“You failed to timely prepare a Word Wall.”


(4)
“Lack of effective classroom instruction.”


(5)
“Lesson Plans and grade book not available for review.”


(6)
“Lesson Plans did not comply with DISD Board Policy.”


(7)
“You failed to follow directives after being placed on probation.”


(8)
“You failed to follow the Campus Improvement Plan.”


(9)
“You had excessive absences without providing a doctor’s excuse.”


(10)
“You were insubordinate by failing to follow directives.”


(11)
“You failed to attend Parent Conferences.”


(12)
“You failed to provide a safe environment for students.”


(13)
“Your evaluation for the 2001-2002 school year is “Below Expectations.”


The DISD board policy provisions under which Ms. De La Garza’s contract is proposed for non renewal are as follows: 


(A)
Deficiencies pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications.  (DFBB-Local #1)


(B)
Failure to fulfill duties or responsibilities.  (DFBB-Local #2)


(C)
Incompetency or inefficiency in the performance of required or assigned duties.  (DFBB-Local #3)


(D)
Inability to maintain discipline in the classroom or at assigned school-related functions.  (DFBB-Local #4)


(E)
Insubordination or failure to comply with official directives.  (DFBB-Local #5)


(F)
Failure to comply with Board policies or administrative regulations.  (DFBB-Local #6)


(G)
Failure to meet the District’s standards of professional conduct.  (DFBB-Local #13)


(H)
Failure to comply with reasonable District requirements regarding advanced course work or professional improvement and growth.  (DFBB-Local #14)


(I)
Any activity, school-connected or otherwise, that, because of publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee’s effectiveness in the District.  (DFBB-Local #17)


(J)
A significant lack of student progress.  (DFBB-Local #20)


(K)
Reasons constituting good cause for dismissing the employee during the contract term.  (DFBB-Local #28)

 
II.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, the Hearing Examiner makes the following Findings of Fact with citations to evidence which are not exhaustive but are intended to indicate some of the basis for the particular finding of fact:    
(A)
PROCEDURAL BACKGROUND

(1)
By letter dated March 20, 2002, Mr. Ken Zornes, President, Board of Trustees, notified Ms. De La Garza of the proposed non renewal of her professional term contract.  (Employer’s Exhibit 31)  


(2)
Ms. De La Garza’s request for a hearing was timely received by the Texas Education Agency on March 28, 2002. 


(3)
On March 29, 2002, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
By written agreement, the parties extended the deadline for the completion of the hearing and the issuance of the written recommendation by the Hearing Examiner to June 11, 2002.  
(5)
The hearing on the merits was held on May 6 and 7, 2002.  Petitioner Dallas Independent School District was represented by its employee Gilbert Gonzalez (“Mr. Gonzalez”) and by its counsel Craig Capua of the law firm of Robinson West & Gooden, P.C.  Respondent Maria De La Garza appeared in person and was represented by her counsel James Paul Barklow, Jr.

(B)
EMPLOYMENT HISTORY

(6)
Ms. De La Garza has been employed by DISD as a teacher  and assigned to the James B. Bonham Elementary School since 1989.  (Hearing Transcript p. 207)  


(7)
For numerous years prior to the 2001-2002 school year, Ms. De La Garza taught the bilingual pre-kindergarten class at Bonham.                 


(8)
For the 1995-1996 school year, Ms. De La Garza received a “Clearly Outstanding “ rating on her annual appraisal.  For the 1996-1997, 1997-1998, 1998-1999, 1999-2000, and 2000-2001 school years, Ms. De La Garza received a “Meets Expectations” rating on her annual appraisals.  (Employee’s Exhibit 1)  There is no evidence of any “Below Expectations” or lower rating received by Ms. De La Garza until the 2001-2002 school year.

(C)
CREDIBILITY OF MR. GONZALEZ


(9)
At the beginning of the 2000-2001 school year, Mr. Gonzalez, who is in his mid thirties, arrived at Bonham to assume his very first position as principal.  


(10)
During the Spring of 2001, Ms. De La Garza was hospitalized for hepatitis C.  She returned to Bonham before the end of the school year.   


(11)
For 2000-2001, Mr. Gonzalez rated Ms. De La Garza as “Meets Expectation.” Nevertheless, he suggested she transfer to another school.  She declined.  (Hearing Transcript pages 283-284)     


(12)
Although (a) Ms. De La Garza had not fully recovered from her illness, and (b) he realized  a change of grade level assignment would add stress,  Mr. Gonzalez assigned Ms. De La Garza to teach kindergarten instead of pre-kindergarten in 2001-2002.  (Hearing Transcript page 445)  She objected.  He  suggested she transfer to another school.  


(13)
Mr. Gonzalez testified that he changed Ms. De La Garza’s grade level assignment so that  he could implement a “looping” strategy whereby the teacher follows the student for two years.  (Hearing Transcript page 327)  Out of the eighteen (18) teachers at Bonham, Mr. Gonzalez changed the grade level assignments of three teachers, including Ms. De La Garza, to implement his looping strategy.  (Hearing Transcript page 418-419)    


In 2000-2001, Bonham had two pre-kindergarten teachers.  Mr. Gonzalez forced Ms. De La Garza, the bilingual pre-kindergarten teacher, to make a grade level change while leaving the English as a Second Language (“ESL”) pre-kindergarten teacher in place.  In his testimony, Mr. Gonzalez  suggested that he had to keep the ESL pre-kindergarten teacher in place and therefore had no choice but to change Ms. De La Garza’s grade level assignment to implement his “looping” strategy. However, upon further examination, Mr. Gonzalez admitted that he could just as easily have left Ms. De La Garza in place and switched the ESL pre-kindergarten and kindergarten teachers to implement his “looping” strategy.  (Hearing Transcript pages 456-458)


(14)
The Hearing Examiner finds Mr. Gonzalez’s testimony to be disingenuous on this issue.     



(15)
Early in the 2001-2002 school year when Bonham had to eliminate one teacher’s position, Mr. Gonzalez again urged Ms. De La Garza to transfer to another school.  (Hearing Transcript page 416-418)    


(16)
Beginning with almost the first day of school in 2001-2002, Mr. Gonzalez barraged Ms. De La Garza with almost daily oral warnings, memos, written reprimands, and/or observations. 

As discussed below, sometimes, Mr. Gonzalez blamed Ms. De La Garza for wrong doings without any investigation.  Sometimes, he held her to a higher level of performance than what he required of other Bonham teachers.  Some of his requirements from Ms. De La Garza exceeded what was required by DISD policy. 


(17)
Mr. Gonzalez’s conduct along with (a) his disingenuous explanations of why he targeted Ms. De La Garza for a grade level change and (b) his urging grounds for non renewal that are totally groundless and contrary to the facts raises serious concerns about Mr. Gonzalez’s overall credibility.

 (D)
THE ALLEGED ATTENDANCE DEFICIENCIES 

            (18)
Two of the thirteen specific grounds for the proposed non renewal relate to alleged attendance deficiencies.     


(i)
#9 The Alleged Excessive Absences Without Providing A Doctor’s Excuse


(19)
Ms. De La Garza took personal illness days on August 24, 29, 30, and September 4, 2001.  Given her continuing need for medical treatment for hepatitis C,  Ms. De La Garza’s absences were not surprising.  Nevertheless, on September 5, 2001, Mr. Gonzalez wrote a  memo directing Ms. De La Garza to discontinue her “frequent absences” and to provide a doctor’s excuse for all her absences.  (Employer’s Exhibit 3)  He threatened disciplinary action unless she complied.


(20)
Pursuant to Texas Rules of Evidence 201,  the Hearing Examiner takes judicial notice that under the DISD policy (a) each employee has ten (10) personal illness days in addition to three (3) personal business days each school year; (b) unused personal illness days may be accumulated and used in a later year; (c) unused personal business days expire at the end of the school year; (d) there are no restrictions regarding at what pace the personal illness days may be used; and (e) no medical certification is required for personal illness absences of less than five (5) consecutive days.


(21)
The Hearing Examiner finds Mr. Gonzalez’s directive to Ms. De La Garza to discontinue her “frequent absences” and to provide a doctor’s excuse for each absence exceeds DISD policy requirements.   Mr. Gonzalez did not require other teachers at Bonham to provide a doctor’s excuse for each absence.   Accordingly, the Hearing Examiner finds Mr. Gonzalez to have unfairly imposed a greater burden on Ms. De La Garza than what is required of other Bonham teachers.


(22)
The Hearing Examiner finds DISD has not shown by the preponderance of the credible evidence that Ms. De La Garza’s absences exceed what she is allowed by DISD policy.


(23)
The Hearing Examiner finds DISD has not shown by the preponderance of the credible evidence that Ms. De La Garza has failed to provide doctor’s excuses as required by any DISD policy.


(ii)
Alleged Failure To Attend Parent Conferences


(24)
On October 2, 2001, parent conferences were scheduled from 4:00 p.m. until 8:00 p.m. at Bonham.  At approximately 5:30 p.m., after she had met with all the parents scheduled to come, Ms. De La Garza told Mr. Gonzalez that she was in pain and had to leave.  Although she had already stayed one hour and forty-five minutes beyond the time that teachers are normally allowed to leave for the school day, he reprimanded her and docked her for one half day’s pay.  (Employer’s Exhibit 12; Hearing Transcript page 222, 247-248)


(25)
The Hearing Examiner finds that De La Garza did attend the October 2, 2001 parent conferences.  


(26)
The Hearing Examiner finds that Ms. De La Garza did attend the February 26, 2002 parent conferences.  (Employee’s Exhibit 23)


(27)
The Hearing Examiner finds that DISD has failed to show by the preponderance of the evidence that Ms. De La Garza has failed to attend any parent conference.         

(E)
THE ALLEGED INSTRUCTIONAL DEFICIENCIES


(28)
Six of the thirteen specific reasons alleged for the proposed non renewal pertain to instructional issues.  (#  2, 3, 4, 5, 6, 8)


(i)
#2 The Alleged Failure To Post Sufficient Student Work In The Classroom

(29)
At the beginning of the school year, Ms. De La Garza had to move into a new classroom and set it up.  It is not surprising that she had no student work posted at the beginning of the school year because (a) the students need time to generate work to be posted, (b) Ms. De La Garza’s students did some of their work in spiral notebooks which cannot be posted, and (c) Ms. De La Garza had a great deal of work to do in her new position such as learning the kindergarten curriculum which was new to her.  


(30)
Angie Hooper, the DISD math specialist, found sufficient student work posted in the classroom when she came to observe on October 22, 2001.  (Employer’s Exhibit 14; Hearing Transcript page 105)  The Hearing Examiner finds that Ms. De La Garza had sufficient student work posted in her classroom by as early as October 2001.  


(31)
Marta Garcia, the grade chairperson for Bonham kindergarten teachers, confirmed that  Ms. De La Garza’s classroom looked very nice before the end of the school year.  (Hearing Transcript page 197)


(32)
The Hearing Examiner finds DISD has failed to show by the preponderance of the evidence that Ms. De La Garza failed to post sufficient student work in her classroom. 


(ii)
#3 Alleged Failure To Timely Prepare A Word Wall

(33)
Ms. De La Garza did not have a Word Wall up in her new classroom at the beginning of the school year.  


(34)
Ms. De La Garza had a Word Wall up in her classroom by September 14, 2001 although it was not to Mr. Gonzalez’s liking.   (Employer’s Exhibit 7; Hearing Transcript page 279)   
(35)
Mr. Gonzalez and Ms. Sylvia De La Rosa, the DISD lead reading teacher, gave the kindergarten teachers conflicting instructions regarding the SRA Open Court letters.  Like the other kindergarten teachers, Ms. De La Garza put them up and took them down as the directions changed.  (Hearing Transcript pages 279-280; page 198-199)  Accordingly, the Hearing Examiner finds Mr. Gonzalez’s criticism of Ms. De La Garza’s Word Wall to be unfair.  


(36)
The Hearing Examiner finds DISD has not shown by the preponderance of the credible evidence that DISD policy required the Word Wall to be of a particular format or composition.


(37)
The Hearing Examiner finds DISD has not shown by the preponderance of the credible evidence that DISD required the Word Wall to be up by a certain date.


(38)
The Hearing Examiner finds DISD has not shown by the preponderance of the evidence that Ms. De La Garza failed to timely put up a Word Wall.       

       
(iii)
#4 Alleged Lack Of Effective Classroom Instruction


(39)
  DISD relied primarily on Mr. Gonzalez’ written appraisals and testimony to support its contention that there was a lack of effective classroom instruction by Ms. De La Garza.  As discussed above, Mr. Gonzalez’ credibility has been greatly compromised.


(40)
Angie Hooper, a witness called by DISD, testified that there are many good aspects to Ms. De La Garza’s teaching although there are also some areas where growth is needed.   (Hearing Transcript page 115)  Ms. Hooper’s testimony and written summary support a finding that there was effective classroom instruction.  


In her written summary, Ms. Hooper indicated that Ms. De La Garza provided positive student reinforcement and monitored student activity during class.  (Employer’s Exhibit 14)  Ms. Hooper’s  observations contradict Mr. Gonzalez’s rating of “Below Expectations” in these two areas of classroom instruction.  (Employer’s Exhibit 28, page 2)


(41)
Three parents of students in Ms. De La Garza’s class  (Eba Nieto, Veronica Angel, and Imelda Lopez) testified at the hearing that they were very pleased with how much their children have  learned in Ms. De La Garza’s class.  One parent testified that her child would come home crying when Ms. De La Garza is absent from school.  (Hearing Transcript pages 396- 410).


(42)
Ms. Marta Garcia, a witness called by DISD, testified that a substitute teacher for  Ms. De La Garza’s class had commented to her that Ms. De La Garza’s students were right “on target” in terms of academic development.  (Hearing Transcript page 200-201)  Ms. Garcia volunteered that information suggesting that she believes the substitute teacher’s observation to be credible.  


(43)
The Hearing Examiner finds that DISD has failed to show by the preponderance of the credible evidence that there was a lack of effective instruction by Ms. De La Garza.                     

(iv)
#5 Lesson Plans And Grade Book Allegedly Not Available For Review

(44)
During the early months of the school year, sometimes Ms. De La Garza submitted  her lesson plans late and sometimes they were unsatisfactory to Mr. Gonzalez.  However, they were available for review as evidenced by Mr. Gonzalez’ extensive memos critiquing them.  (Ex. Employer’s Exhibits 6, 9, and 16)


(45)
Upon cross examination, Mr. Gonzalez admitted that (a) Ms. De La Garza has not failed to submit grades for her students and (b) the grades have been submitted in a timely manner. (Hearing Transcript page 438) 


(46)
The Hearing Examiner finds that DISD has failed to show by the preponderance of  the credible evidence that Ms. De La Garza’s lesson plans and grade book were not available for review.  


(v)
#6 Lesson Plans Allegedly Did Not Comply With DISD Policy

( 47)
For the 2000-2001 school year, all four Bonham kindergarten teachers worked together to  prepare a group lesson plan each week.  Employee’s Exhibit #7 is an example of that format.  Mr. Gonzalez did not object to that practice or to that format.  


At the beginning of the 2001-2002 school year, the four Bonham kindergarten teachers, now including Ms. De La Garza as a new member, prepared lesson plans together using that same 2000-2001 format.  It was only after Mr. Gonzalez started criticizing Ms. De La Garza in general and her lesson plans in particular that the group stopped preparing group lesson plans together.  The other kindergarten teachers changed their lesson plan formats when Ms. De La Garza’s was criticized by Mr. Gonzalez.  (Hearing Transcript page 232-234) 


The fact that Mr. Gonzalez singled Ms. De La Garza, the newest kindergarten teacher, out for criticism for using a lesson plan format that he had approved before she joined the group suggests that he demanded a higher standard from her than from the rest of the group.


(48)
It should be noted that Mr. Gonzalez did not ask Ms. Garcia, the kindergarten chairperson at Bonham and whom Mr. Gonzalez considered to be an excellent teacher, or any of the other kindergarten teachers to assist Ms. De La Garza with her lesson plans.  Instead, he asked Ms. Bernicke, a second grade teacher who was not familiar with the kindergarten curriculum, to assist Ms. De La Garza.    


(49)
Ms. Garcia, who began her testimony at 2:10 p.m. on Monday, testified that she had not yet turned in her lesson plans for the week.   (Hearing Transcript page 199)  Ms. Garcia did not appear concerned that she would be reprimanded by Mr. Gonzalez for submitting her lesson plan late.  Again, it seems that Mr. Gonzalez held Ms. De La Garza to a higher standard than the other teachers.


(50)
More importantly, Mr. Gonzalez admitted  that Ms. De La Garza’s lessons plans have improved.  He admitted that she submits them for review on time and they comply with DISD policy.  (Hearing Transcript page 342)


(51)
The Hearing Examiner finds that DISD has failed to show by the preponderance of the credible evidence that Ms. De La Garza’s lesson plans do not comply with DISD policy.


(vi)
#7 Alleged Failure To Follow The Campus Improvement Plan

(52)
DISD did not proffer the Bonham Campus Improvement Plan into evidence.  


(53)
The Hearing Examiner finds that DISD has not shown by the preponderance of the credible evidence that Ms. De La Garza failed to follow the Bonham Campus Improvement    

(F)
THE STUDENTS’ PHYSICAL SAFETY ISSUES

(i)
#1 Allegedly Leaving Students Unsupervised On More Than One Occasion
(a)
The Alleged August 30, 2000 Incident

(54)
On August 30, 2000 when Ms. De La Garza was teaching pre-kindergarten, one of Ms. De La Garza’s students was found in the cafeteria after the rest of her class had left.  (Employer’s Exhibit 1)  


(55)
No evidence was offered regarding the number of students, who are presumably four or five years old, in the class or who was responsible for retrieving the students from the cafeteria.       
(56)
 The Hearing Examiner finds DISD has not shown by the preponderance of the evidence that Ms. De La Garza left a student unsupervised on August 30, 2000.   



(b)
The Alleged August 23, 2001 Incident

(57)
In Employer’s Exhibit 2 and 8, Mr. Gonzalez alleged that Ms. De La Garza left her class unattended on August 23, 2001.  At the hearing, he testified that to the best of his knowledge, that was what happened.  Mr. Gonzalez did not explain the basis for his knowledge or any details of the event.


(58)
The Hearing Examiner finds DISD has not shown by the preponderance of the credible evidence that Ms. De La Garza left her class unattended on August 23, 2001. 



(c)
The Alleged August 31, 2001 Incident      


(59)
On August 31, 2001, Ms. De La Garza brought a young man to school and introduced him to Mr. Gonzalez as her daughter’s boy friend.  Ms. De La Garza explained that the young man was there to assist her in setting up her classroom.  She asked Mr. Gonzalez if he would sign a letter so that the young man could get credit for community service.  Mr. Gonzalez agreed .  


(60)
Several hours later at 12:11 p.m., Ms. De La Garza needed to go to the restroom immediately.  She rushed out of her classroom, leaving her class under the supervision of this young man who is not a DISD employee.  She returned to the classroom seven minutes later.


(61)
Ms. De La Garza’s judgment was that given the location of her classroom and her knowledge of this young man, her students were safe in her classroom with this young man.  (Hearing Transcript page 252)  From the office, Mr. Gonzalez had observed Ms. De La Garza leaving her classroom.  He immediately went to her classroom and saw the young man there with her class.  Mr. Gonzalez elected to return to the hallway or office to watch for Ms. De La Garza’s return instead of waiting in the classroom with the students.  (Hearing Transcript page 466-467)  The Hearing Examiner finds that it was also the judgment of Mr. Gonzalez that the students were safe in the classroom with this young man.  Otherwise, Mr. Gonzalez should and would have waited inside the classroom with Ms. De La Garza’s students.


(62)
The classrooms for the other three kindergarten classes are clustered together so that the teachers can assist one another in emergency situations such as this one.  However, Ms. De La Garza’s classroom was located so that she cannot readily obtain assistance from the other teachers. 


(63)
Mr. Gonzalez argued that Ms. De La Garza could have come to the office for assistance.  However, given that Mr. Gonzalez had already suggested that she transfer to another school and begun the adversarial treatment, it is understandable that option was not appealing to her. 


(64)
Ideally, DISD students, particularly such young ones, should be under the supervision of a DISD employee at all times.  However, in light of (a) her need to act very quickly, and (b) her judgment that her students would be safe with the young man, the Hearing Examiner finds Ms. De La Garza’s actions on August 31, 2001 were reasonable.  



(d)
The Alleged November 12, 2001 Incident  


(65)
On November 12, 2001, a little girl who had just enrolled at Bonham that day and was assigned to Ms. De La Garza’s class was found by another student’s parent at approximately 11:10 a.m. in the staff parking lot.  The crying little girl who was too young to be in kindergarten stated that her father left her there.


(66)
The lunch period for Ms. De La Garza’s class was from 10:55 a.m. until 11:30 a.m.  According to Bonham procedures, Ms. De la Garza was supposed to escort her class to the serving line in the cafeteria, watch her students go through the serving line, and leave for her own duty free lunch period from 11:00 a.m. until 11:30 a.m.  Two or three teaching assistants were assigned to supervise the students during the lunch period.  


(67)
Mr. Gonzalez made no attempts to interview the little girl to find out how she got out to the parking lot.  Mr. Gonzalez made no attempts to interview the two or three teaching assistants assigned to monitor the cafeteria during the lunch period.  Without any inquiry, Mr. Gonzalez immediately blamed Ms. De La Garza for the incident.


(68)
It is possible that the little girl’s father came to school during the lunch period to check on her and the little girl followed him out of the building when he left.  That would be consistent with the father’s lack of reaction when Ms. De La Garza told him what happened and with what the little girl told the other student’s parent.  (Hearing Transcript page 250)  


(69)
It is also possible that the little girl walked out of the building while under the supervision of teaching assistants in the cafeteria.


(70)
It is impossible to correctly determine who was responsible for the child’s escape from the building when Mr. Gonzalez failed to conduct any inquiry.  


(71)
The Hearing Examiner finds that DISD has failed to show by the preponderance of the  credible evidence that the little girl left the building while under Ms. De La Garza’s supervision.


(72)
The Hearing Examiner finds that DISD has failed to show by the preponderance of the evidence that Ms. De La Garza had left her students unsupervised on more than one occasion.   


(ii)
#12 Alleged Failure To Provide A Safe Environment For Students

(73)
On December 11, 2001, some the students in Ms. De La Garza’s class were assisting her to move a bookcase on wheels.  One of the students pushed too hard and  the bookcase was about  to tip over.  Ms. De La Garza grabbed it, instructed the students to step away, and then allowed it to fall to the floor.  No one was injured.   (Employer’s Exhibit 24 and Hearing Transcript 256-257) 


(74)
Mr. Gonzalez testified that there were wooden blocks on this bookcase.  There is no other evidence regarding the size and weight of this bookcase.    


(75)
The Hearing Examiner finds Ms. De La Garza to have exercised poor judgment in allowing her students to assist her move the bookcase.   Given the small size of the five or six year old students, there is too great risk of serious physical injury. 

(G)
ALLEGED FAILURE TO FOLLOW DIRECTIVES AND INSUBORDINATION
  
(i)
#7 Alleged Failure To Follow Directives After Being Placed On Probation and



#9 Alleged Insubordination By Failing To Follow Directives

(76)
Mr. Gonzalez placed Ms. De La Garza on probation on September 17, 2001.  (Employer’s Exhibit 8)



(77)
Mr. Gonzalez made many directives to Ms. De La Garza before and after September 17, 2001.  Some of them were reasonable.  Some of them were not.  Some of them were contrary to DISD policy.


For example, DISD policy regarding lesson plans states “teachers shall be afforded flexibility as to detail, format, and paraphrasing” and  “the lesson plan should be a document for ensuring quality instruction rather than so detailed that it becomes a burden.”  (Attachment to Employer’s Exhibit 16) Yet, Mr. Gonzalez directed Ms. De La Garza to prepare lesson plans with very specific details.  The lesson plans became instruments through which Mr. Gonzalez could criticize her for any modification even when there is nothing wrong with the modified instructional technique.  (Ex. See Employer’s Exhibit 13 page 2 “The number grid activity that you started as I was leaving was not on your lesson plans.  Why not?”)                             


(78)
The Hearing Examiner finds DISD has failed to show by the preponderance of the credible evidence failure by Ms. De La Garza to follow any reasonable directive after being placed on probation.


(79)
The Hearing Examiner finds DISD has failed to show by the preponderance of the credible evidence any insubordination by Ms. De La Garza.  

(H)
#13 “BELOW EXPECTATIONS” EVALUATION FOR 2001-2002 

(80)
On September 17, 2001, Mr. Gonzalez placed Ms. De La Garza on probation for six months and instructed her to:


(a)
“Reduce the number of absences and turn in a doctor’s excuse with each absences.”


(b)
“Turn in adequate lesson plans that reflect activities, TEKS/TAAS objectives, subject areas, time and dates.”


(c)
“Organize your room to allow for effective monitoring of academic and behavioral objectives.  This includes making your room conducive to learning by maintaining it uncluttered and putting up student work.”


(d)
“Follow the Campus Improvement Plan (CIP) and its school wide initiatives.”


(e)
“Follow all directives given by the principal.”


(81)
Although Ms. De La Garza complied with all the terms of her probation, Mr. Gonzalez placed her on an Intervention Plan for Teacher in Need of Assistance  (“IP”) on January 11, 2002.  The IP required Ms. De La Garza to do the following:


(a)
Attend staff development sessions on how to prepare adequate lesson plans by May 24th.


(b)
Read district policy regarding safety procedures in the classroom by February 22nd.


(c)
Read Employee Standards of Conduct-Code of Ethics and Standard Practices for Texas Educators which is found in the staff handbook by February 22nd.


(d)
Attend 3 additional hours of staff development on Open Court by May 24th.


(e)
Attend 7 additional hours of staff development on Every Day Math by May 24th.


(f)
Prepare and follow lesson plans weekly.  These lesson plans must follow the District guidelines.


(g)
Turn in lesson plans to the principal every first day of the week by 8:00 a.m.


(h)
Follow district policy on safety issues daily.


(i)
Maintain a safe classroom environment on a daily basis.


(j)
Follow directives given by the principal as they are given.  


(82)
The Hearing Examiner finds that Ms. De La Garza met all the requirements of the Intervention Plan.  (See Employee’s Exhibits 25, 26, 27, 28, and 29; Hearing Transcript page 223)  
(83)
On February 14, 2002, Mr. Gonzalez performed the annual observation of Ms. De La Garza and rated her “Below Expectations” in three domains.  Pursuant to DISD policy, he offered her the opportunity to get an appraisal by someone else.  Believing that she cannot get a fair appraisal she declined.         


(84)
On February 21, 2002, Mr. Gonzalez prepared the Summative Annual Appraisal for Ms. De La Garza.  Mr. Gonzalez rated Ms. De La Garza “Proficient” in five domains and “Below Expectations” in three domains.  (Employer’s Exhibit 28)   Although there is no overall score or rating in the Summative Annual Appraisal, Mr. Gonzalez’ overall subjective rating for Ms. De La Garza is “Below Expectations” for the year.  (Hearing Transcript 343)


(85)
For Domain III, Mr. Gonzalez rated Ms. De La Garza “Below Expectations” in Evaluation and Feedback on Student Progress.  Out of the six elements in this domain, Mr. Gonzalez rated Ms. De La Garza “Proficient” on three and “Below Expectations” on three.  The three elements where Mr. Gonzalez rated her “Below Expectations” are the same ones that Ms. Hooper had deemed Ms. De La Garza to be proficient in during her observation in October 2001.  


The Hearing Examiner finds Ms. Hooper to be a highly credible witness and Mr. Gonzalez to be less credible.  Accordingly,  the Hearing Examiner finds the “Below Expectations” rating by Mr. Gonzalez in these three elements to reflect his bias and apparent desire to remove Ms. De La Garza from his campus rather than an objective evaluation of her teaching performance. 


If the rating on just two of these three elements are “Proficient” instead of “Below Expectations”, Ms. De La Garza would have received a “Proficient” rating instead of a “Below Expectations” rating in Domain III.  A “Proficient” rating in Domain III would have resulted in a “Proficient” overall rating.              



(86)
The Hearing Examiner finds that Ms. De La Garza met the requirements set forth by Mr. Gonzalez both in the September 17, 2001 Probation and the January 11, 2002 Intervention Plan.  The Hearing Examiner finds Mr. Gonzalez’s February 21, 2001 Summative Annual Appraisal of Ms. De La Garza to reflect his bias and desire to remove Ms. De La Garza from his campus and is not an accurate assessment of her instructional performance.    


(87)
The Hearing Examiner finds DISD has failed to show by the preponderance of the credible evidence a fair “Below Expectations” evaluation for 2001-2002.     

         
III.

CONCLUSIONS OF LAW


(1)
Sections 21.206, 21.207, and 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to non renew Ms. De La Garza's teacher term contract and to make a written findings of fact, conclusions of law, and a recommendation. 


(2)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(3)
Pursuant to § 21.203(b) of the Texas Education Code, the employment policies adopted by a board of trustees must include reasons for non renewing a teacher’s contract.  


(4)
The Board of Trustees for DISD has determined reasons for non renewal of full time professional employees who hold a term contract as set forth in DFBB(Local) issued on February 5, 2001 (Employer's Exhibit 32).



(5)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence (showing that it is more likely than not that the allegations are true).  

(6)
To non renew a teacher, DISD must prove by the preponderance of the evidence one or more of the pre-established reasons in the District’s non renewal policy.  The Montgomery I.S.D. v. Joanne Davis. 34 S.W.3d 559, 566 (Tex. 2000)   


   
(7)
DISD has not proved by the preponderance of the evidence any deficiencies, pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications, by Ms. De La Garza which would constitute a reason for non renewal pursuant to DFBB-Local #1.


(8)
The Hearing Examiner is of the opinion that Ms. De La Garza’s poor judgment in allowing her kindergarten students to assist her to move a bookcase on wheels does not reach the level of a failure to fulfill a duty or responsibility.  DISD has not proved by the preponderance of the evidence any failure by Ms. De La Garza to fulfill duties or responsibilities which would constitute a reason for non renewal pursuant to Board Policy DFBB-Local #2. 


(9)
DISD has not proved by the preponderance of the evidence any incompetency or inefficiency by Ms. De La Garza in the performance of required or assigned duties to constitute a reason for non renewal pursuant to  Board Policy DFBB-Local #3. 

   
(10)
DISD has not proved by the preponderance of the evidence any inability by Ms. De La Garza to maintain discipline in the classroom or at assigned school-related functions to constitue a reason for non renewal pursuant to DFBB-Local #4.


(11)
DISD has not proved by the preponderance of the evidence any insubordination or failure to comply with official directives to constitute a reason for non renewal pursuant to Board Policy DFBB-Local #5. 


(12)
DISD has not proved by the preponderance of the evidence any failure by Ms. De La Garza to comply with Board policies or administrative regulations to constitute a reason for non renewal pursuant to Board Policy DFBB-Local #6.


(13)
DISD has not proved by the preponderance of the evidence any failure by Ms. De La Garza to meet the District’s standards of professional conduct to constitute a reason for non renewal pursuant to Board Policy DFBB-Local #13.


(14)
DISD has not proved by the preponderance of the evidence any failure by Ms. De La Garza to comply with reasonable District requirements regarding advanced course work or professional improvement and growth to constitute a reason for non renewal pursuant to Board Policy DFBB-Local #14.


(15)
DISD has not proved by the preponderance of the evidence any activity, school related or otherwise, by Ms. De La Garza that, because of the publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee’s effectiveness in the District to constitute a reason for non renewal pursuant to Board Policy DFBB#17.


(16)
DISD has not proved by the preponderance of the evidence a significant lack of student progress in Ms. De La Garza’s class to constitute a reason for non renewal pursuant to Board Policy DFBB Local #20.  


(17)
DISD has not proved by the preponderance of the evidence reasons constituting good cause for dismissing Ms. De La Garza during the contract term and as such would constitute a reason for non renewal pursuant to Board Policy DFBB-Local #28.   

IV.

DISCUSSION AND RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner finds that Ms. De La Garza has not (a) been excessively absent or failed to attend parent conferences, (b) been deficient in instructing her students, (c) failed to safeguard the physical well being of her students, (d) failed to follow directives or been insubordinate, or (e) received a fair and objective evaluation of “Below Expectations” for 2001-2002.  The Hearing Examiner finds that Mr. Gonzalez has required Ms. De La Garza to perform to a higher standard than what he required of other Bonham teachers or what is required by DISD policy.    


The Hearing Examiner also finds that Ms. De La Garza has endured a difficult year with much unfair treatment and has met all the goals or challenges that Mr. Gonzalez set out for her.  Accordingly, the Hearing Examiner recommends that Ms. De La Garza’s term contract be renewed.  
For all of the above reasons, the Hearing Examiner finds and recommends that:
 


Petitioner's recommendation should be denied.

  
SIGNED and ISSUED this 10th day of June 2002.

_______________________________

         SUSAN Y. CHIN
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