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RECOMMENDATION AND MOTION TO COMPEL

BACKGROUND


A hearing in this matter was held on May 21, 2002 at the Wilmer-Hutchins Independent School District’s (WHISD) Administrative Offices in Dallas, Texas.


On May 16, 2002 the Hearing Examiner received a Motion to Compel from the Respondent. A telephonic hearing was held that same day with Ms. Thelma Clardy (Clardy), attorney for the Petitioner, Mr. Daniel Ortiz (Ortiz), attorney for the Respondent, and the Hearing Examiner.  The parties agreed that they would try to resolve the discovery dispute before the hearing May 21, 2002.  On the afternoon of May 20, 2002 the Hearing Examiner received a fax from Ortiz regarding missing discovery items.  I informed Ortiz I would take up the discovery motion to compel before starting the hearing on May 21, 2002.  Therefore before addressing the recommendation in this matter I will address the Motion to Compel.  

MOTION TO COMPEL


The Respondent, in the above entitled and numbered matter, seeks sanctions for the Petitioner’s failure to respond fully to the First Request for Production of Documents and the First Set of Interrogatories.  The Respondent has filed a Motion to Compel and was allowed to orally argue that motion on May 21, 2002 before the hearing on the underlying matter commenced.  

WHISD, Petitioner, filed no opposition to such motion and was also allowed to orally address this motion.

The Education Code Section 21.255(a) provides the hearing examiner may at the request of either party rule on motions.  In Section 21.255(b) the hearing examiner may allow either party to use other means of discovery.  Section 21.256(e) states the hearing shall be conducted in the same manner as a trial without a jury in a district court.  However, under Section 21.257(a) the Hearing Examiner is required to complete the hearing and submit a   recommendation no later than the 45th day after the date on which the commissioner receives a teacher’s written request for a hearing.  Reading these sections together implies that although the hearing process is expedited, the hearing examiner has authority to rule on motions to compel and in so ruling may impose sanctions for failure to comply with a proper discovery request. (Texas Rules of Civil Procedure, Part II, Section Nine, Rule 215.2(b).  One of the Sanctions allowed under Rule 215.2 (b)(3) provides that certain matters or facts shall be taken to be established for the purposes of the action.

In the May 20, 2002 Ortiz fax to the Hearing Examiner, the Respondent claimed the Petitioner did not respond to Request for Production  (RP) Numbers 1, 2, 3, 8, 10, 13, 14, 15, 16, 17, 18, and 19.  Nor did WHISD respond to Interrogatory (I) Numbers 14, 15, 16, and 17. 


RP 1 pertains to documents regarding recommendation for Respondent’s termination.  WHISD maintains it has lost the Respondent’s personnel file and is unable to locate these documents.  

RP 2 pertains to documents regarding the basis of Respondent’s termination.  WHISD maintains these documents would have been in Respondent’s lost file. 


RP 3 pertains to the documentation of the necessity for the Board’s determination to reduce personnel for the 2002-2003 school year.  RP 4 which apparently was answered pertained to the Board’s determination that a financial exigency existed.  It would appear documents supplied for RP 4 would suffice to answer RP 3.


RP 8 refers to documents dealing with the response to I 4 which was answered by the Petitioner.  I 4 asked for statements, reports or memorandum which serve as a basis for the proposed nonrenewal of the Respondent.  It appears the Petitioner in answering I 4 afforded the Respondent most if not all that was requested in RP 8.


RP 10 pertains to documentation for Petitioner’s answer to I 6 which asked for each and every fact that served as a basis for termination of Respondent’s contract.  Since Respondent had a copy of the Notice of Proposed Termination it appears RP 10 was satisfied.


RP 13 requests documents regarding I 9 which was answered by Respondent.  It appears the answer to I9 should be sufficient to avail the Respondent the information needed for the basis of nonrenewal of the contract.


RP 14 request documents pertaining to the existence of a financial exigency which was the subject of I 10 which was answered by the Petitioner.

RP 15 deals with documentation of the affected area for reduction in personnel.

RP 16 refers to documentation for the answer to I 12.  The respondent answered   I 12 and that should have provided sufficient information to the Respondent.

RP 17 pertains to I 13 which requests each and every board policy that applies to the proposed termination because of a reduction in force.  Respondent’s answer to I 13 should have contained sufficient information.

RP 18 pertains to I 14 which requested performance information on other employes in the affected area.  The Respondent did not reply to I 14 and did not reply to RP 18.

RP 19 refers to I 15 which request length of service of similar employees in the affected area.  The Respondent did not reply to I 15 and did not reply to RP 19.

As noted above the Respondent did not reply to I to I 14 or I 15.  The Respondent also did not reply to I 16 dealing with professional education and work experience of similar employee in the affected area nor did it reply to I 17 as to Respondent’s consideration for other available positions for which the Respondent was qualified.

After considering applicable Code Provisions, the testimony and evidence presented, and the short time constraints for holding the hearing , I conclude Petitioner was deficient in supplying the requested information on performance, service, affected area, and available positions.

As a sanction for this noncompliance it will be taken as fact that the Respondent had at least equal performance and service in the affected area and that Respondent was not considered for available positions.            

IT IS THEREFORE, ORDERED, ADJUDGED, AND DECREED, that this 

Motion to Compel is granted in part and denied as to the rest.

As a sanction for this noncompliance of a proper discovery request, it will be taken as fact that the Respondent had at least equal performance and service in the affected area and that Respondent was not considered for available positions.            

Signed and issued the 11th day of June 2002.

________________________







Frederick P. Ahrens







Certified Independent Hearing Examiner


    RECOMMENDATION OF THE HEARING EXAMINER




Statement of the Case

Respondent, Jannett Moss (Moss) appeals the proposed action of the Wilmer-Hutchins Independent School District (WHISD) to terminate/nonrenew her contract.  WHISD contends it has cause for the proposed termination/nonrenewal of Moss’s contract.  

Moss is represented by Mr. Daniel Ortiz (Ortiz), of  Ortiz and Associates of Arlington, Texas.  WHISD was originally represented by Mr. James Belt (Belt) of Dallas, Texas.  Three days before the hearing and at the hearing WHISD was represented by Ms. Thelma S. Clardy (Clardy) of Dallas, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. The court reporter recommended and arranged for by Belt failed to complete the transcript in time for the Hearing Examiner to use it in preparation of this Recommendation.  This Hearing Examiner routinely allows the school district to arrange for the court reporter because the school district bears that expense and thus would have significant influence on timely delivery of the transcript.  The court reporter was told by the Hearing Examiner at the May 21, 2002 Hearing that the transcript was needed as soon as possible in order for the Hearing Examiner to prepare his  recommendation and submit the same by June 14, 2002.  Repeated calls were made by the Hearing Examiner to Belt’s office regarding the missing transcript but the transcript was not delivered before this Recommendation was completed.

2. The Hearing Examiner has in his possession copies of a number of exhibits that were entered into evidence at the Hearing.  The originals of these exhibits were given to the court reporter at the hearing.  In order to assist the board in considering this recommendation I will refer to the  exhibits given to the Hearing Examiner as Hearing Exhibits (HE) and attach a copy of any referenced exhibit to this recommendation.

2. On March 12, 2002 Moss was sent a Notice of Termination letter regarding her proposed termination by WHISD. (see HE Exhibit 1) 

3. On May 21, 2002 a hearing was held on the proposed termination at the WHISD Administrative Building in Dallas, Texas. 

4. At the Hearing Moss’s Motion to Compel was heard and granted in part and denied in part. (see above under Motion to Compel)  

5. As a sanction for Petitioner not responding to proper discovery requests it is established as fact in this matter that Moss has at least equal performance and service as the others in the affected area, and that Moss was not considered for other positions.  

6. Mr. Harvey Rayson, Sr., Superintendent WHISD, (Rayson), testified he did not consider Moss’s certification, performance, seniority, or professional background in the nonrenewal of her contract because of the reduction in force in the area of administration.  Rayson also admitted he had not considered Moss for the open position of Director of Human Resources which was opened before the hearing.  Rayson appeared to be  under the impression he was terminating a probationary contract at the end of its term.

7. Moss was employed by WHISD for 2001-2002 under an unsigned one year alleged probationary contract.  Moss testified at the hearing she should have been employed under a term contract.  During 2000-2001 Moss was employed under a signed one year probationary contract although she testified that contract should have also been term contract.  

8. Moss could not have been employed in 2001-2002 as a probationary employee because she was not eligible for a probationary contract under the provisions of Section 21.102 (a).  In order to be employed under a probationary contract a teacher must be employed by a district for the first time or must not have been employed by the district for two consecutive years subsequent to August 28, 1967.  Moss was employed by WHISD for more than two consecutive years in the period 1992-1996.  (see finding of Fact 8)

9. Through a resume submitted at the hearing as an exhibit, Moss stated she had work for WHISD from 1992 to 1996 as a Teacher-Coordinator.  WHISD did not refute this testimony. (see HE Exhibit 2) 

10. Moss was employed by WHISD under a term contract.  She could not be employed under a probationary contract and therefore her contract falls under the provisions 21.201 (3).  This section defines term contract as any contract of employment for a fixed term between a school district and a teacher.  Teacher is defined in 21.201 (1) as a superintendent, principal, supervisor, classroom teacher, counselor, or other full time professional employee who is required to hold a certificate issued Subchapter B or a nurse.  Moss was required to hold a certificate.  Since she could not be employed under a probationary contract (see Finding of Fact 8), she must have been employed under a term contract as defined in 21.201 (3).  

11. Rayson credibly testified WHISD was under financial difficulty because of the decline in Average Daily Attendance from some 3400 to 3020 and that this constituted a financial exigency.  In a TEA 2001 audit WHISD was noted as overstaffed in the administrative area by one third.  Rayson and the Board determined a one third reduction in administrative staff was too much to carry out in one year.  Rayson had a two year plan to meet the desired total reduction in the administrative department.  

12. Although Rayson testified the designated unit for reduction in Moss’s case was the Research Planning and Evaluations Unit, I find the unit for purposes of the reduction in force was really the Administrative Department. (see Finding of Fact 11)  

13. Moss was certified as a Principal in September 2001 and she had a temporary Mid-Management Administrator certification which expired in December 2002.  She also had a life certification in Vocational Home Economics (Grades 06-12) and Vocational Industrial, CVAE (Grades 06-12). (see HE Exhibits 3 &4)

14. WHISD Policy DFBB (Local) lists as a reason for nonrenewal of a term contract a reduction in force because of financial exigency.        

15. WHISD Policy DFF (Local) covers terminations of a term contract at the end of the contract period in the event of a reduction in force.  It also list the criteria for nonrenewal in order of importance. The Superintendent is to apply the criteria sequentially to the extent necessary to identify the employees who least satisfy the criteria and therefore are subject to a reduction in force.  It further states if all necessary reductions can be accomplished by applying the certification criterion then it is not necessary to apply the performance criterion.  The criteria are listed in order as Certification, Performance, Seniority, and Professional Background. (see HE Exhibit 5)

16. WHISD did not consider Moss for other available positions (Director of Human Resources) for which she was qualified up to the date of the hearing. (see Finding of Fact 6 and HE Exhibit 5)

Discussion

WHISD must prove by a substantial evidence that it had cause to propose termination of Moss’s Term Employment Contract.  Cause in this matter requires WHISD to apply its policies regarding reduction in force and termination/nonrenewal of term contracts.  The evidence and testimony clearly show WHISD did not follow these policies in that none of the criteria in Policy DFF (Local) was applied to determine if Moss was an employe to be reduced. (Finding of Fact 4) 

The Notice of Proposed Termination/Nonrenewal letter sent to Moss lists the fact she had a probationary contract as the reason for termination at the end of the contract period. (see HE Exhibit 1)  In fact Moss was employed under a term contract. (see Finding of Fact 13)  Consequently the Notice of Proposed Termination is defective.

The evidence presented established Moss was not considered for available positions. (see Finding of Fact 16)

The failure to follow policies in the reduction in force and the defective notice are fatal to WHISD’s proposed termination/nonrenewal action and Moss should be reinstated to her position with a one year term contract for the 2002-2003 year. The parties are free, of course, to fashion an agreement as how to effectuate this recommendation from reinstatement to a cash settlement.  (see Robby Williams v. Wilmer-Hutchins ISD, Docket No. 201-R1-687)  



Conclusions of Law 

  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. WHISD does not have cause to terminate the Term Employment Contract with Moss.  WHISD did not follow its policies for termination/nonrenewal of Moss’s term contracts where there is a reduction in force.

3. Additionally, WHISD did not provide a proper notice of termination when it listed Moss’s probationary contract as a reason for nonrenewal.

Recommendation


  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Ms. Moss to her status under a one year term employment contract for the 2002-2003 school year.  

  
Signed and issued the 11th day of June 2002.

________________________





Frederick P. Ahrens





Certified Independent Hearing Examiner

CERTIFICATE OF SERVICE

Attorney for the Petitioner:


Thelma Sanders Clardy


Attorney at Law

1801 N. Hampton Road, Suite 360

DeSoto, Texas 75115


James Belt 


Attorney at Law


4510 Malcolm X Boulevard


Dallas, Texas 75215


Fax: 214428-3799


RESPONDENT:


Daniel A. Ortiz

Ortiz & Associates

715 West Abram

Arlington, Texas 76013

Fax: (817) 861-8909

This certifies that notice of the above decision on the Motion to Compel and the Recommendation on the Hearing have been served on Thelma Sanders Clardy and James Belt Attorneys for the Petitioner, and Daniel A. Ortiz, Attorney for the Respondent, by facsimile and/or first class mail on this 11th day of June, 2002.
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