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Background

Merina Shepard (“Shepard”) was employed by the Dallas Independent School District (“District” or “DISD”) as an eighth grade language arts teacher at T.C. Marsh Middle School (“Marsh”) for the 2001-02 school year.  She had a one year probationary contract.  Although not yet certified by the State Board of Education, Shepard was teaching with an emergency permit.


On March 20, 2002, the District notified Shepard that the DISD Board of Trustees had accepted the recommendation of the Superintendent and voted to propose the nonrenewal of Shepard’s employment contract.  Three grounds were given for the nonrenewal:

(1)
Violation of test procedures during administration of the TAAS test;

(2)
Violation of an official directive not to discuss a matter that was pending administrative investigation;  and

(3)
Failing to improve in areas of performance documented in her evaluations and supporting documentation.


Ms. Shepard timely contested the proposed nonrenewal, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et. seq. of the Texas Education Code.  A hearing on the merits was held on May 28-29, 2002.  The District was represented by Ms. Leslie McCollom, while Ms. Shepard was represented by Mr. Michael Shirk.  Prior to the hearing, the parties agreed that the hearing examiner had until July 15, 2002 to present a recommendation to the DISD Board of Trustees.

Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties, and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:


1.  Ms. Shepard was employed by the District under a one-year probationary contract for the 2001-02 school year.  (Petitioner’s Exhibit 1).  In the past, Shepard had worked as a teacher in the District for several years, although only as a substitute during the 2000-01 school year. (Tr. 364).  She was working at Marsh as an eighth grade language arts teacher at the time in  question.  She had an emergency teaching permit, as she had not yet been certified by the State Board of Education. (Tr. 365).


2.  Tom Kelchner (“Kelchner”) was the principal at Marsh for the 2001-02 school year. ( Tr. 57).  Barbara Morrison (“Morrison”) served as his dean of instruction. (Tr. 246).  Included in her various duties and responsibilities was the administration of  the application of  tests,  including that of the Texas Assessment of Academic Skills test (“TAAS”) given to the Marsh students in 2002. (Tr. 247).  

A.  Ground 1 — Violation of TAAS Test Guidelines

3.  In January 2002, a practice TAAS writing test was given to the students at Marsh. (Tr. 251). The same rules for administering the actual test applied to the practice test.  This included the requirement that a teacher read, verbatim,  only the “prompt” to the students.  Thereafter, the teacher was to refrain from answering any questions from the students during the course of the test that in any manner could be interpreted as pertaining to the content of the test.  In this regard, state testing requirements were explicit.  They made very clear that a teacher administering a test must not: elaborate on a prompt or type of writing required, give students an opening and/or closing sentence, an outline for organizing their composition or information about how to develop their ideas. (Tr. 309-12).  About all a teacher can do under those circumstances is to advise the student to do the best he or she can, as the teacher cannot give any further guidance.


4.  During the course of the practice test, Shepard came to the room of an eighth grade mathematics teacher, Lyndon Bell, and asked for clarification about instructions that could be given to students writing their essay.  He told her that he understood that a teacher could only read the instructions to them that accompany the test and could not answer any substantive student questions. In response, Ms. Shepard told Mr. Bell that she had answered some questions for some of her students that day. (Tr. 183-84).  Also that day, Shepard went to the classroom of an eighth grade reading teacher, Miosha Woods, and asked her for clarification on what she could show the students during the test.  Ms. Woods advised her that showing the students the particular material about which she had a question during the course of the test was not allowed. (Tr. 201-02).  Some students observed, and most likely overheard, this exchange between Ms. Woods and Shepard.  Prior to this, the students generally knew that they were not allowed to received any assistance once the test was underway. (Tr. 206).


5.  Ms. Woods and Shepard taught the same group of  students as a team;  Ms. Woods taught reading and Shepard taught writing. (Tr. 190, 241,248, 252).  Ms. Woods was concerned about the confusion that Shepard’s actions might have created among their students that had been exposed to the exchange, so she reported it to Morrison. (Tr. 202). Ms. Morrison met with Shepard shortly thereafter and had an informal discussion about the exchange.  Shepard told Morrison that she thought it had been acceptable to respond to the students’ requests, since it was only a practice test.  Ms. Morrison advised otherwise.  At the end of the conversation on the correct procedures, Shepard told Morrison that she understood how the real TAAS needed to be administered, not only because of the discussion that day, but because of her prior experience as a teacher. (Tr. 253).


6.  When taking the writing portion of TAAS, several different types of opportunities for an essay can be presented, such as those that call for either  a  “how to” or  “compare and contrast” type of approach.  As part of the test, and based upon a students’ preparation prior to the test, it is up to that student to determine from the “prompt” read by the teacher what type of essay is required.  After a verbatim reading of the “prompt” at the start of the test, it is  well understood by teachers that they may not thereafter assist the student in a manner that would affect the content of the essay.  For instance, it would be improper to suggest to the student what type of essay was involved or to tell the student to elaborate on what the student has already written. (Tr. 145, 184-85, 203, 305, 345).


7.  On February 11, 2002, at a required staff meeting, Kelchner delivered written “TAAS Testing – Guidelines and Directives” to all of the teachers at Marsh. (Tr. 75).  The material consisted of eight pages of instructions and guidelines for the teachers on how to administer the TAAS written exam scheduled for February 19, 2002 (“Guidelines”) (Petitioner’s Exhibit 6).  Kelchner gave a brief  orientation to the Marsh teachers about these guidelines.  His focus was on test security, test violations, and how to report any problems.  In the cover memo in the packet of materials, he stressed that the teachers were to thoroughly read both the testing guidelines and test administrators’ manual. (Petitioner’s Exhibit 6, p. 2).  Ms. Morrison then gave a detailed presentation on the materials.  For those teachers  who could not attend the session on February 11, alternate sessions were held during teacher planning periods over the next several days, so that every teacher who was going to administer the TAAS test attended one of the meetings and received the test materials. (Tr. 76, 255). 


8.    Shepard contends that, after her experience on the practice test, she was very nervous about administering the test.  She was concerned that someone at the school might be trying put her into a position where she would inadvertently commit a violation that would then enable the District to take action against her.  Shepard also argued  that the training  that she received was both brief — 10 to 15 minutes in duration — as well as inadequate. (Tr. 378).  I find to the contrary. 


9.   After Kelchner made his presentation at the faculty meeting, Morrison’s presentation on the Guidelines lasted almost one hour. (Tr. 254).  She covered in detail key test administration provisions on pages 4-6 of the Guidelines, which included the following specific directions:

Test administrators are not allowed to answer any questions relating to the content of the test itself.  Test administrators are not allowed to translate test questions into another language, rephrase or add information to questions or the prompt.

Test administrators must not: elaborate on a prompt or type of writing required, give students an opening and/or closing sentence, an outline for organizing their composition or information about how to develop their ideas.

10.
Marsh teachers who were called as witnesses by Shepard acknowledged that the training they received  for this TAAS test was adequate. (Tr.145, 152, 159, 183, 345).  One of those teachers was also teaching under an emergency permit, like Shepard, and she clearly understood what was required to administer the test. (Tr. 345-46).  If, as Shepard claims, she was unsure about  her ability to administer the TAAS test, she apparently did not share these concerns prior to the test with her principal (Kelchner), dean of instruction (Morrison) or head of the reading and language arts department in which she worked (Batts), as none of them were ever aware of it; if they had known of her doubts, they would have insured that she had additional training or not permitted her to administer the test.  (Tr. 78, 418).
  In fact, she had assured Morrison shortly before the training session that she understood how to properly administer a TAAS exam. (Tr. 253).  Moreover, after reviewing the Guidelines, Shepard signed an oath affirming that, among other things, she had received training on testing procedures, read the test administrator’s manual, and understood her obligations concerning the security and confidential integrity of the test. (Tr. 399-401).


11.  The TAAS writing test was given to the Marsh eighth grade students on February 19, 2002. (Tr. 70).  Ms. Shepard was one of test administrators for approximately 30 students. (Tr. 307, 363).  With an emergency teaching permit, she was qualified under state law to administer the test. (Tr. 308).


12.  Just prior to the start of the test that day, Shepard’s students observed a video that was designed to be one last reminder for the students on how to perform well on the TAAS writing test.  The tape covered, among other things, the particular types of essays the students might encounter on the test, such as “how to,” “compare and contrast” and “persuasive/informative” essays.  The tape urged  the students to use “EEO’s” (explain, elaborate, opinion) to insure that their essays were well developed.  Other instructions were to reread the questions or passages thoroughly, to take their time during the test, and to focus and to pay attention. (Tr. 368, 414-15).  After such a film, there should be no need whatsoever for a teacher to basically do anything other than read the prompt.  Shortly after the film, Shepard read the prompt and distributed the test to the students.


13.  During the test, she monitored the students, as instructed.  Some were talkative, such as Richard D., Alicia W. and Kelly L., and she had to separate them. (Tr. 367, 383).  Otherwise, Shepard contends that she did little more than monitor the students during the test.  She claims she refused to answer any questions that the students presented to her that would have gone to the content of the essay, saying to them little more than they must “figure it out for themselves.” (Tr. 369).  I find otherwise.


14.  In violation of the Guidelines and instructions from the school administrators, Shepard asked some of the students if they knew what type of essay was involved and then told them that it was a “how to” essay.  She followed those comments with a reminder that  they must be sure and use their EEO’s in answering it.  Apparently, several of the students were just sitting there, not writing, and appeared to be unsure of how to proceed or were refusing to take it.  She told them that they had to take the test and suggested to those particular students that they could write on a science project of the nature that they had just done about a week prior to the test. (Transcript of videotaped deposition of Kamilla P., ps. 5, 6 and 9).  Two other students corroborated the above testimony by Kamilla P. that Shepard told some of the students that it was a “how to” essay and that they needed to “elaborate.” 
(Transcript of videotaped deposition of Monica E., ps. 7-8; Tr. 34 - from live testimony of Richard D.)
   


15.  Eight days later, one of the Marsh teachers learned from two of Shepard’s students that there might have been  testing irregularities during the TAAS exam.  That teacher referred Kelly L. and Alicia W. to Morrison, who then advised Kelchner of the situation.  Both administrators proceeded to interview those two students, as well as Richard D., that day. (Tr. 81-83, 259-60).  A DISD investigator, Chris Lyle, was on campus at that time for another matter.  Mr. Kelchner received permission from the District to involve him in the investigation. (Tr. 82).  Under the direction of Mr. Lyle, statements of the three students were then taken. (Tr. 82).  Because of the gravity of the situation, Kelchner promptly notified in writing the DISD’s director of system-wide testing, Evelyn Reed, and the area superintendent, Lonnie Nichols, of the possible irregularities.  The document advised that allegations indicated that Shepard might have been involved in prompting or otherwise providing assistance to the students during the TAAS test.(Petitioner’s Exhibit 15)


16.  After interviewing the three students, Kelchner called Shepard to his office so that  Mr. Lyle could interview her.  Ms. Morrison was also present for the interview of Shepard, and acted as both a witness and a scribe.  During the interview, Shepard recounted what she told the students during the test.  She gave them the standard instructions and read the prompt.  She even told the students there were some things that she could not answer for them.  But she admitted to the administrators that she told some of the students that the written test was a “how to” essay and, in the process, told the students to do what they learned about the test in the fourth grade.  She also admitted that she told one or more students that they needed to elaborate and write more on the test.  Since one student, Richard D., had just come into the District, she coached him by asking if he ever learned to write “how to” while he was in school in Oklahoma.  She also told the administrators that she told Alicia W. during the test that she had to write smaller. (Tr. 84-85, 261-71).  Moreover, in a statement dated April 5, 2002, to the DISD’s director of system-wide testing, Shepard recounted  that Kelly L., a student with little motivation to take the test, had only written two small paragraphs on the essay.  In the statement, she admitted that she told Kelly L that she nevertheless needed to try and fill up the page. (Tr. 304).  All of these instances were clear violations of the Guidelines on the administration of the TAAS test.


17.  During her testimony at the hearing, Shepard responded to the allegation of telling Richard D. that it was a “how to” essay, by saying that her remark was a response to a question by him and was taken out of context.  She said her response on that occasion that the students might have misinterpreted was that  “you should be familiar with this essay type or style, and to use your prior knowledge that you were taught in the fourth grade and you figure out ‘how to’ do what you need to do from that.” (Tr. 366).  She also said that the statement was made before the start of the exam.  As far as her April 5, 2002 statement to the DISD system-wide director of testing that involved Kelly L., she said that the statement was inaccurate because she hastily completed it at about 2:00 or 3:00 a.m. in the morning and did not proof it. (Tr. 366-70).  I find her explanation of these two critical occurrences to be less logical and less credible than the countervailing evidence referenced in paragraph 16 above.

B.  Ground 2 — Instruction to Not Communicate With Anyone About the                     Investigation

18.  Ms. Shepard was concerned that three of her students, Kelly L., Richard D. and Alicia W.,  were involved in a vendetta against her for disciplinary actions that she had previously taken against them and they were fabricating the events in question. (Petitioner’s Exhibit 13; Tr. 372, 382-87).  She even believed that Kelchner and Morrison were also out to get her. (Tr. 404).
  When  she was interviewed by Chris Lyle on February 27, 2002, Mr. Lyle suggested that she provide him with the names of students that might corroborate her version of the events in question.  She responded with the names of Kamilla P., Monica E. and Ashley B. (Tr. 81, 403 ), students that she believed were credible and trustworthy, as did another teacher called as a witness by Shepard. (Tr. 143-44).
  It was the testimony of Kamilla P. and Monica E. which I found to be particularly credible and persuasive in this matter.  While she may have had some minor disciplinary problems with Kelly L., Richard D. and Alicia W. during the year, I found no credible factual, basis to support Shepard’s belief that those three students conspired to fabricate facts about the TAAS test that would imperil her job.  The facts in that regard came primarily from Kamilla P., Monica E., and Shepard’s own statements to Marsh and District administrators.


19.  At the conclusion of the meeting between Shepard, Mr. Lyle, Kelchner and Morrison on February 27, 2002,  to avoid any appearance of interference with the District’s investigation, and for the best interest of she and the students, Kelchner directed Shepard not to discuss the allegations with any students or school employees. (Petitioner’s Exhibit 14; Tr. 85, 87-90, 273).  Yet, an hour or so  later, Shepard approached Morrison with a yellow sheet of paper that contained the names of three students on it.  It was a sheet of paper that had been signed by Morrison that had the names, but which Morrison had never released to her.
  Shepard demanded to know if the names on the sheet were the students who had made allegations about the TAAS testing violations.  Ms. Morrison refused to discuss the situation, as Kelchner had instructed.  Ms. Shepard tried to follow Morrison down the hall and pressed her for more information, but Morrison continued to refuse to discuss the list with her.  Ms. Morrison broke off the conversation and left to advise Kelchner of the situation.  She then prepared a memo that described what had just occurred between them.  Later that day, Kelchner suspended Shepard and directed her to leave the campus until March 1, 2002. (Employer’s Exhibit 14; Tr. 85-89; 275-76).


20.  On or about March 5, 2002, Shepard attempted to question one of her students named Stella L. about a conversation that day between Stella and Kelly L. and Alicia W., two of the students whom Shepard believed fabricated the allegations against her.  Shepard saw the three girls together, but could not hear what they said, so she wanted to know what they said.
  Stella L. told her that they hadn’t said anything to her.
  Shepard continued to press Stella, but Stella’s response remained the same.  At that point, Shepard told her that whatever the two students may have told Stella at lunch was a lie.  I find that a reasonable inference from the facts of the case is that Shepard likely believed that Kelly L. and Alicia W. were telling Stella L. about the allegations, and Shepard wanted to know exactly what was being said about her which was contrary to Kelchner’s instructions.  At the end of the conversation, Shepard warned Stella that she might be involved with the wrong people, such as Kelly L. and Alicia W., and if Stella ever got in trouble with them, Shepard was going to call her parents and advise them that she was hanging with the wrong crowd.  This upset Stella and she reported it to Kelchner, who asked her to commit her recollection of the events to a memo. (Petitioner’s Exhibit 16; Tr. 44, 91).


21.  The events reflected in paragraphs 19 and 20 above were violations by Shepard of Kelchner’s directive not to discuss the allegations in this matter with any students or school employees pending the investigation.


22.  In a memo dated March 6, 2002, Shepard was advised by Kelchner that the District intended to recommend that her contract would not be renewed for the 2002-03 school year.  The meeting at which this was presented to her was apparently on March 8, 2002, although Shepard signed and dated it March 6, 2002.  Shepard noted her disagreement with the notice. (Petitioner’s Exhibit 19; Tr. 97).


23.  In a memo also dated March 6, 2002, Shepard was advised that she was relieved of her classroom teaching responsibilities and was to work with Morrison in an administrative capacity. (Petitioner’s Exhibit 18).  It was presented to her on March 7, 2002.  Shepard refused to sign the acknowledgment and stated that she did not desire to work with Morrison, so Kelchner had her report to his office to assist him with administrative matters.  After working there for two days, Shepard went on sick leave and effectively did not return for the balance of the semester. (Tr. 98-98).


24.  On March 20, 2002, Shepard was notified by the Board of Trustees for DISD that the superintendent had recommended to the Board that her contract not be renewed for 2002-03 and that the Board voted to propose the nonrenewal (Petitioner’s Exhibit 2).


25.  Ms. Shepard’s acts, conduct and behavior outlined above constitute a failure to fulfill her duties and responsibilities. (See also Tr. 103, 351).  This is a violation of DFBB-Local #2.


26.  Ms. Shepard’s acts, conduct and behavior outlined above constitute incompetency or inefficiency in the performance of her required or assigned duties. (See also Tr. 103).  This is a violation of DFBB-Local #3.  


27.  Ms. Shepard’s acts, conduct and behavior outlined above constitute insubordination or failure to comply with official directives. (See also Tr. 104, 352).  This is a violation of DFBB-Local #5.


28.  Ms. Shepard’s acts, conduct and behavior outlined above constitute a failure to comply with Board policies or administrative regulations. (See also Tr. 101, 262, 309).  This is a violation of DFBB-Local #6.  


29.  Ms. Shepard’s acts, conduct and behavior outlined above constitute a failure to meet the District’s standards of professional conduct. (See also Tr. 104, 352).  This is a violation of DFBB-Local #13.


30.  Ms. Shepard’s acts, conduct and behavior outlined above constitute good cause for dismissing the employee during the contract term. (See also Tr. 101, 353-54).  This is a violation of DFBB-Local #28.

C.  Ground 3 — Failure to Improve in Documented Areas

31.  The last ground asserted by the District as a basis for Shepard’s nonrenewal was that she failed to improve in areas of performance documented in evaluations or supporting documentation.  In the fall semester, Kelchner started receiving some complaints from students, parents and faculty about Shepard’s interpersonal skills. (Tr. 64-65).  He and Morrison spoke informally with Shepard several times that fall about these problems.  Shepard apparently sought help in these areas. (Tr. 64-65, 250-51).  In the spring semester, however, students wrote memos to school officials about difficulties they were experiencing with her as a teacher. (Petitioner’s Exhibits 5,7,8,9, 10).  Yet these memos were never shared with Shepard nor were they ever apparently made a part of her permanent record. (Tr. 370-71).  (Petitioner’s Exhibit 14; Tr. 85, 87-90).  


32.
In January 2002, Kelchner verbally advised Shepard that the interpersonal skills issues were coming up again. (Tr. 69).  However, no documentation from Kelchner, or for that matter, from any of her other supervisors at Marsh, that would have put her on written notice of her substandard conduct in the area of  interpersonal skills for either the fall or spring semesters was ever introduced into evidence -- if such evidence even existed.  The District  adopted and utilized the Professional Development and Appraisal System (PDAS) for the 2001-02 school year. (Tr. 107).  Almost any type of documentation can be submitted as supportive data for the PDAS evaluation.  Any data that will influence the appraisal report is required by regulation to be shared in writing within 10 days of the appraiser’s knowledge of the occurrence. 19 T.A.C. §150.1003(f).  Yet, these documents concerning deficiencies that were supposedly part of the District’s third ground of justification for nonrenewal were never shown to Shepard.  While Morrison felt that Shepard violated the TAAS test administration provisions, she also believed Shepard was otherwise doing a good job in the classroom (Tr. 289).  Shepard’s direct supervisor in the reading and language arts department concurred. (Tr. 176-77).  The area superintendent could not remember receiving any type of supporting documentation or other facts to substantiate the recommendation on the third ground for nonrenewal and that a thorough investigation first be done on student complaints of this nature before acting upon it. (Tr. 358-62).  No appraisals of Shepard for the 2001-02 school year were ever introduced into evidence — if she was even given a summative conference.  


33.
The gravity of a decision to nonrenew a teacher’s contract cannot be based on allegations alone.  Due to the vagueness of the allegations by the District concerning the third ground for nonrenewal, and the paucity of any facts in support thereof, I find there to be no violation of DFBB-Local #1 about deficiencies pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications. 

Conclusions of Law

After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law:


1.
Pursuant to §21.251 et.seq. of the Texas Education Code, the Independent Hearing  Examiner has jurisdiction over this matter.


2.
Dallas Independent School District proved Findings of Fact 1 - 30 by a preponderance of the evidence.  The particular acts, conduct and behavior of Ms. Shepard in violation of DFBB-Local numbers 2, 3, 5, 6, 13 and 28, individually, and collectively, provide sufficient grounds for the Board of Trustees of DISD not to renew Ms. Shepard’s contract for the 2002-03 school year.  In a nonrenewal case, “good cause” is not the prevailing standard;  it is whether the teacher violated standards established by the District.  Texas Education Code §21.203.  


3.
The District failed to establish by a preponderance of the evidence that Shepard failed to improve in areas of performance documented in evaluations or supporting documentation.  Therefore, there are no grounds to support a violation of DFBB-Local #1. 

Recommendation

After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby:


RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law;  and


IT IS FURTHER RECOMMENDED that Petitioner’s recommendation be sustained that Ms. Shepard’s contract not be renewed.


SIGNED AND ISSUED this 15th day of July, 2002.







JESS C. RICKMAN  III







INDEPENDENT HEARING EXAMINER

�Citations to the evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�I find Shepard’s testimony at page 418 about possibly alerting Morrison that she was not prepared to be neither clear nor credible.


�At the hearing on May 28, 2002, the hearing examiner had the opportunity to review the videotaped depositions of students Kamilla P., Monica E., Ashley B., and Kelly L., observe their demeanor, and form opinions as to their credibility as witnesses.  Prior to the playing of the videotapes, the parties agreed that the text of each of the written deposition transcripts of the four students that was taken when the students’ testimony was videotaped was accurate in all respects.  They further agreed that the text of the deposition transcripts would be used as the permanent record of the students’ testimony, in lieu of having the court reporter at the hearing transcribe their testimony again when the videotape was played. Accordingly, the District is directed to include true and accurate copies of the deposition transcripts of Kamilla P., Monica E., Ashley B. and Kelly L. in the permanent record of this matter, where it shall always be considered to be the testimony of these witnesses given in this matter, subject to the objections to the deposition testimony made by the parties, and ruled upon by the hearing examiner, that is contained in the regular transcript from the hearing on May 28, 2002.


�This notice was resubmitted to Ms. Reed on March 8, 2002 after it was discovered that it was initially faxed to the wrong location.


�As to Morrison, in the meeting between Morrison, Kelchner and Shepard on March 6, 2002, she accused Morrison of violating her civil rights, of being vindictive, of being motivated by a desire to be the principal of the school, and alleged that Morrison wanted the clothes that Shepard was wearing.  This meeting was tape recorded by Shepard — with Kelchner’s permission —  so long as she turned over to him a copy of the tape; she never complied with the agreement to provide Kelchner a copy of that tape. (Tr. 91-93, 277-78; Petitioner’s Exhibit 18).


�These students were interviewed later in the day of February 27, 2002 by Mr. Lyle;  they were not interviewed by either Morrison or Kelchner (Tr. 81).


�While Shepard stated that the list was given to her by Mr. Lyle after the meeting. (Tr. 416), it is unclear exactly how Shepard came into possession of it.  Mr. Lyle was aware that Shepard was not to speak to others about the events in question.  (Petitioner’s Exhibit 14).


�Shepard denies the existence of any such conversation with the student. (Tr. 277-78).


�Mr. Kelchner advised the students that had been interviewed that they were not to discuss the situation with anyone else other than him during the investigation.  (Tr. 86).


�The matters set forth in any part of the discussion in the Recommendation are also considered to be Findings of Fact and Conclusions of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or if any Finding of Fact is deemed to be a Conclusions of Law, it is hereby adopted as such.
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