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This case involves a proposed non-renewal of a probationary contract of a teacher, Sharon Belavitch, who is employed by the Dallas Independent School District ("DISD").  I have subject-matter jurisdiction pursuant to the operation and application of Subchapter F of Chapter 21 of the TEXAS  EDUCATION  CODE.
I.   PROCEDURAL  HISTORY  &  PROOF  BURDEN  ISSUES 
1.
The above-indicated Due Process-based proceeding arose pursuant to Subchapter F of Chapter 21 of the TEXAS  EDUCATION  CODE, due to respondent's request therefor unto the Texas Education Agency ( "TEA" ), -- which request was received by the TEA on April 9, 2002, -- for a Subchapter F hearing, which request was submitted to the TEA in response a notice-letter from Petitioner ("DISD") unto Respondent, which notice-letter conveyed DISD's proposal to non-renew Respondent's employment (see DISD Exhibits #25 and #26), pursuant to Section 21.206 of the TEXAS  EDUCATION  CODE.  (The TEA timely appointed me per Subchapter F of said Code.) 

2.
The initial timeframe for this proceeding, pursuant to Section 21.257 of the TEXAS  EDUCATION  CODE, provided a deadline for these proceedings by May 20, 2002.  However, pursuant to Section 21.257(c), -- as shown by certain trial exhibits (Hearing Examiner Exhibits #2 and # 5), -- the modified deadline for my issuance of this case's findings of fact, conclusions of law, and optional recommendation is "not later than Monday, July 20, 2002."  Accordingly, these fact-findings, etc. are being issued timely, i.e., consistent with said Section 21.257(c). 

3.
Pre-trial discovery was conducted according to the Original Pre-Trial Order (Hearing Examiner's Exhibit #1), as modified by the Supplemental Pre-Trial Order Amending Original Pre-Trial Order (Hearing Examiner Exhibit #3).  Some of the evidence rulings at trial depended, at least in part, with the parties' respective compliances with said discovery orders.  For example, the quashal of various short-noticed trial subpoenas (shown by Hearing Examiner Exhibits #4 and #6) was based in part upon a procedural problem of unreasonably short notice, which problem would likely not have occurred if Respondent had followed Paragraph 5 of the Original Pre-Trial Order (Hearing Examiner Exhibit #1, unchanged by Hearing Examiner Exhibit #3).    

4.
The evidentiary hearing was conducted, in aggregate, on the following days:  May 21st, May 22nd, May 23rd, June 11th, and June 12th, 2002.  (See, accord, Hearing Examiner Exhibits #2, #3, #5, #6, and #7).  Respondent has been provided with at least minimal Due Process (based upon 14th Amendment and statutory norms) in these proceedings.

5.
Because this proceeding involves a teacher employed by DISD under a probationary contract, to recommend/decide the propriety of whether DISD should non-renew Respondent's employment, DISD has the burden of proof "by a preponderance of the evidence" (see Section 21.256(h) of the TEXAS  EDUCATION  CODE); --- accordingly, all findings of fact indicated herewithin have been made upon a "preponderance of the evidence" standard. 

6.
This case is not about whether DISD has "good cause" for wanting to terminate Respondent's contract before its term is fully completed.  Rather, this case is about DISD wanting to non-renew Respondent's probationary contract.  So, DISD's proof burden in this case is the showing (i.e., a preponderance-of-the-evidence showing) that Respondent has violated some employment standard that represents a pre-established reason for contract non-renewal.   See, accord, Kinnard v. Morgan I.S.D., Docket No. 177-R1-699 (Comm'r Educ. 1999), following Kirby v. College Station I.S.D., Docket No. 109-R1-598 (Comm'r Educ. 1998) ("a district does not need to show good cause to non-renew a teacher.  What is required is a violation of a pre-established reason for non-renewal").  

7.
In DISD's notice-letter dated March 20, 2002 (and received by Respondent on March 26, 2002), thirteen factual grounds are alleged as justifying Respondent's non-renewal, with those factual grounds being matched to thirteen different DISD policy violations which [allegedly] justify Respondent's contract being non-renewed (see DISD Exhibit #25).  

8.
According to Woods v. Post I.S.D., Docket No. 335-R1-794 (Comm'r Educ. 1996), following Gibson v. Orr City I.S.D., Docket No. 187-R1-690 (Comm'r Educ. 1992), only one such pre-established standard for justifying a non-renewal needs be proven (i.e., a pre-established reason that is "substantial enough to support non-renewal"), for a school district's proposed non-renewal to be legally justified.

II.   FINDINGS  OF  FACT


(1)
Respondent, a visually impaired teacher (20/400 right eye; 20/200 left eye), was employed by DISD pursuant to a "probationary contract" as defined in Subchapter C of Chapter 21 of the TEXAS  EDUCATION  CODE.  (See last page of DISD Exhibit #26; Respondent's Exhibit #52.)

(2)
A DISD administrator was already involved in a parent-initiated child abuse allegations-based investigation of Respondent's workplace behavior no later than February 13, 2002.  (See Tr. V @ 1056-1059, 1150-1156; Tr. IV @ 722-739; DISD Exhibits #17 & #18.)

(3)
Respondent neither sought nor obtained the temporary disability leave benefits which are relevant to the timeframe this Subchapter F proceeding applies to prior to Respondent's learning  on February 13, 2002 about DISD's parent-initiated child abuse investigation (which involved parental allegations that Respondent had committed verbal and physical abuse) regarding a student named Ann G.  (Tr. IV @ 722-735; DISD Exhibits #17, #18; Respondent's Exhibits #75, #79, especially the 2nd & 3rd pages of Respondent's Exhibit #79.)

(4)
DISD sent respondent a notice-letter, dated March 20, 2002,  proposing that respondent's probationary contract should not be renewed; said notice-letter was actually received by (and was legibly signed for by) respondent on March 26, 2002.   (See DISD Exhibit #25.)

(5)
Having "gone the extra mile", DISD (whether via Principal Archer, Assistant Principal Borgarello, DISD Administrator Larry Smith, Superintendent Mike Moses, or anyone else at DISD), has more than provided "reasonable accommodations" to Respondent with respect to her disclosed visual impairment-related handicap / disability (Tr. IV @ 635-637; DISD Exhibit # 52).

(6)
Also, having again "gone the extra mile" (although having done so without the deliberation or conscious formality of documentation undertaken in connection with Respondent's visual impairment disability), DISD has more than provided "reasonable accommodations" to Respondent with respect to her emotional distress-related handicap / "acute distress" disability condition(s).

(7)
DISD, as an employer (whether via Principal Archer, Assistant Principal Borgarello, DISD Administrator Larry Smith, Superintendent Mike Moses, or anyone else at DISD), has not discriminated against Respondent on the basis of Respondent being disabled by a physical condition of "legally blind" visual impairment (and/or on the basis of any non-physical conditions directly related to her physical disability of visual impairment). See, accord, Tr. IV @ 635-637; DISD Exhibit # 52).

(8)
DISD, as an employer (whether via Principal Archer, Assistant Principal Borgarello, DISD Administrator Larry Smith, Superintendent Mike Moses, or anyone else at DISD), has not discriminated against Respondent on the basis of her being disabled by a mental and/or an emotional condition of "acute distress" or any other similar emotional distress problem(s).

(9)
Respondent did not suffer a work-related injury at Pershing Elementary on February 13, 2002 (see 3rd page, Section III, on Respondent's Exhibit #79); --- on the contrary, the serious events of February 13, 2002 demonstrate Respondent's hostile "blow-up" at Principal Archer, during which "blow-up": 


(a) Respondent negligently and unprofessionally lost her temper at Principal Archer, 


(b) Respondent chose to disrespectfully interrupt and yell at Principal Archer, despite the 
professional context of that serious conversation being a principal-teacher conference


regarding DISD's procedural response to a parent's accusation of physical and verbal 
child abuse, 


(c) Respondent refused to cooperate with Principal Archer in addressing the serious child 
abuse allegations, 


(d) Respondent abandoned her job duties immediately after her "blow-up", and 


(e) respondent's insubordination on February 13, 2002 became the actual basis and cause 
for Principal Archer's decision on February 13, 2002 to seek a non-renewal of 
respondent's 
teaching contract.

(See especially Tr. IV @ 739 ; see generally DISD Exhibit #18; Tr. IV @ 734-737).

(10)
Principal Archer's allusion to "eye-contact" in DISD Exhibit #18 is does not reveal a supposedly disability-discriminatory disposition or attitude against respondent.

(11)
The circumstantial context of DISD Exhibit #18 is concerned with documenting respondent's actions and words on the prior day, i.e., on February 13, 2002, -- which documentation is consistent with respondent's prior insubordinate conduct at Pershing Elementary's campus.

(12)
Respondent's stubborn unwillingness to listen to professional criticisms from Principal Archer (a) was physically demonstrated by respondent not wanting to physically appear like she was listening to Archer, -- and (b) was further demonstrated by the respondent telling Archer she didn't want to listen to Archer any more, -- and (c) was even further demonstrated by respondent announcing that she was "finished" (and was leaving), -- and (d) was  followed by slamming the door and walking off, notwithstanding Principal Archer's re-directive instructions (since Archer was not yet finished talking with respondent), -- all of which demonstrations of respondent's stubborn unwillingness to listen to Principal Archer on February 14, 2002 collectively qualify and clarify the real meaning of Principal Archer's body-language-oriented usage of the term "eye-contact" in DISD Exhibit #18.

(13)
Respondent fooled Dr. Grace Chew by providing Dr. Chew with inaccurate information; accordingly, many of Dr. Chew's professional conclusions and ultimate opinions are not reliable.

(14)
Virtually all incidents of student discipline ineffectivenesses by Pershing Elementary School's campus administration, vis-a-vis renspoding to respondent's student discipline problems, were caused to be ineffective by respondent's own repeated failures to duly support her own campus administrators; -- ironically, respondent proximately caused her administrators' compromised ability to "back her up" on serious student discipline issues, such as:  (a) by respondent's own failures to follow instructions on how to meaningfully document and refer student misbehaviors, (b) by respondent's own failures to role-model professional dignity, self-control, and respect for others when dealing with students and DISD employees, and/or (c) by respondent's own failures to effectively practice respect for authority when dealing with her own DISD superiors (e.g., Tr. IV @ 693-694, 713-716, 734-737, 753-759; DISD Exhibits #1, #5, #6, #18, #20).

(15)
Respondent was very argumentative and adversarial in her professional dealings with Principal Archer, such as when Respondent attempted to "tell off" Principal Archer (Tr. IV @ 734-737; DISD Exhibit #18). 

(16)
Respondent accused Principal Archer of "never" liking her, of being "out to get her from the beginning", and of "trying to run her off" (Tr. IV @ 734-737; DISD Exhibit #18). 

(17)
Respondent repeatedly interrupted Archer's attempt to discuss classroom management problems and/or the child abuse allegations, by refusing to discuss issues that Respondent was "tired of hearing about", by indicating that Respondent "didn't want to spend any more time on this", and by announcing that she "was leaving" (Tr. IV @ 734-737; DISD Exhibit #18). 

(18)
Respondent refused to keep listening, despite Principal Archer's directives and protests, and Respondent demonstrated this refusal to listen to Principal Archer by over-talking Archer, followed by announcing with hostility:  "Oh, yes, we are finished ... I'm going to get my kids now" and by Respondent slamming Principal Archer's door as she walked away from Principal Archer (Tr. IV @ 734-737; DISD Exhibit #18). 

(19)
Respondent has been especially effective, in the recent past, in tutoring students who have difficulty with mathematics (see, accord, undated reference letter by Steve Largo, Ed.D. of Jackson Technology Center within Respondent's Exhibit #55; Tr. IV @ 887); -- in such situations respondent is unlikely to waste teaching time "putting out fires" due to disruptive conduct by students, and in such situations respondent is unlikely to need to interact with an administration regarding the documentation of serious disciplines problems caused by disruptive students (consider, accord, Respondent's Exhibit #26, showing respondent's answer to Question #8 regarding time wasted on "putting out fires").

(20)
Respondent, without just excuse and without DISD permission prior to January 30, 2002, repeatedly failed -- personally or by the help of someone else acting as her agent -- to "sign in" and "sign out" to document her on-the-job presence at Pershing Elementary (Tr. II @ 399-400; Tr. IV @ 690-691, 704-716, 834, 851, 853; Tr. V @ 964, 1133; DISD Exhibit #19; Hearing Examiner's Exhibit #8).

(21)
Although Principal Archer, effectively "walking the second mile" with respondent, ceased requiring respondent to sign-in/sign-out shortly after January 28, 2002 (compare DISD Exhibits # 11 &  #12  with Tr. IV @ 833-834 & Tr. V @ 1122), that Archer's later accommodation was induced by respondent's misleading exaggerations regarding the practical limitations of her visual disability (because respondent did have the ability to sign-in/sign-out, but she merely regarded it as an inconvenience to do so, and/or respondent chose to omit such sign-in/sign-out duties due to a non-compliance attitude problem); -- in other words, respondent always had the ability to use the Pershing Elementary sign-in/sign-out sheet, either personally -- with or without the aid of her magnifying glass, -- or by enlisting someone else's help, such as whoever was chauffering her to and from the campus (see Tr. II @ 399-400; Tr. IV @ 690-691, 704-716, 834, 851, 853; DISD Exhibit #19; --- see also Hearing Examiner Exhibit #8 & Tr. V. @ 964, 1133). 

(22)
Respondent never requested -- in a procedurally proper or otherwise meaningful way -- that any of her Pershing Elementary students be removed (or "ejected") from her classroom pursuant to Sections 37.002 and 37.003 of the TEXAS  EDUCATION  CODE (See Tr. IV @ 643-644; -- see also Tr.  V @ 1017, 1134-1135, 1232-1238). 

(23)
Respondent's teaching burdens were neither unreasonably nor disproportionately burdensome (Tr. I @ 66-67); -- rather than respondent being a "dumping-ground" for the "dummies", respondent was given the privilege of heading up the school's Math Club (Tr. IV @ 665-666; Tr. V @ 970-972).

(24)
Any discovery-related irregularities at trial should be resolved in DISD's favor, since more than once respondent did not comply with my pre-trial discovery orders (as such set deadlines or otherwise particularized applicable procedural norms, e.g., regarding proper service of discovery requests, regarding service of a witness list, regaarding service of a trial exhibit list, and regarding the proper usage of subpoenas), with the results thereof including the following:  


(a) Respondent's propounded discovery was not timely served on DISD (i.e., May 8,


2002 is after the pre-trial order's amended deadline of May 3, 2002); 


(b) Respondent did not serve a copy of here witness list and trial exhibit list on opposing 
counsel, in violation of Paragraph 9 on page 3 of my Original Pre-Trial Order of April 15, 
2002; -- this violation was not misleading, however, because respondent's witness list and 
trial exhibit list did not purport to have been served upon DISD's counsel (Tr. I @ 16; 
Hearing Examiner's Exhibits #1 & #3); and


(c) Respondent issued and served unreasonably-short-notice trial subpoenas that were 
quashed in a manner than allowed respondent a potential opportunity for a "second try" 
(albeit 
conditioned on reasonable-notice issuance and service), yet Respondent did not 


pursue that potential "second try" opportunity (see Hearing Examiner's Exhibits 


#1, #3, #4, #6, along with Tr. II @ 210-222 & Tr. IV @ 611-613, 927-929).

(25)
On this record I find that no one in Pershing Elementary School's administration failed to reasonably accommodate respondent's sincerely held religious beliefs; -- likewise, no one in Pershing Elementary School's administration discriminated against respondent on the basis of respondent's religion; -- moreover, there is no credible evidence in the record that Principal Archer's substantive concerns with respondent's attendance record (or attendance documentation) was in any way influenced positively or negatively by respondent's observing (or not observing) a Jewish holiday (this "red herring" discrimination claim appears in Respondent's post-trial letter brief, @ its page 3, but does not appear in any of the credible testimony admitted at trial).

(26)
Ann G., the student who was the complainant-subject of the [alleged] verbal and physical "child abuse" complaint, did not testify at trial; -- likewise, neither Ann G.'s mother (who apparently submitted the "child abuse" complaint) nor any other eye-witness testified at trial that respondent verbally abused Ann G., or physically twisted Ann G.'s arm, or otherwise somehow "abused" Ann G.; -- accordingly, on this record I find that respondent neither verbally nor physically abused Ann G., despite the fact that Ann G.'s mother submitted such a complaint.

(27)
Respondent has repeatedly resorted to unprofessional yelling when communicating with DISD personnel, in school-related situations where respondent was being criticized and/or was somehow not "getting her way" (e.g., Tr. I @ 34, 74; Tr. IV @ 870; Tr. V @ 1207-1209).

(28)
Respondent by-passed the proper grievance process procedure in an attempt to get Principal Archer in trouble with higher-up administration at DISD; -- moreover, when doing so, (a) respondent willingly and materially misrepresented critical facts regarding the Pershing Elementary campus administration's handling of DISD student discipline problems, and (b) respondent also willingly and materially exaggerated her visual impairment disability limitations in an attempt to "play the handicap card" at Pershing Elementary, -- so that respondent's own performance failures as a DISD employee would be concealed and/or appear to be excused (Contrast Respondent's Exhibit # 32 with Respondent's Exhibit #6, in conjunction with Tr. I @ 66; Tr. IV @ 765; DISD Exhibit #18; 6th page within Respondent's Exhibit #76).   

(29)
Although respondent is probably accurate in saying that respondent felt, -- subjectively speaking, -- "trapped and harassed" by the powers and processes that operated Pershing Elementary (Respondent's post-trial brief, page 4), it is not true that Principal Archer waged an "emotional assault" on respondent (see id.); -- rather, Principal Archer began her working relationship with respondent on a positive note (Tr. IV @ 835), being "impressed" with respondent in October 2001, and apparently then presuming respondent's work performances to be acceptable until proven otherwise (Tr. IV @ 835-838).

(30)
Principal Archer assumed the campus helm of Pershing Elementary during the summer of 2001 as a school-in-crisis; Archer promptly communicated unto her staff and faculty, in effect, that "we are here to do educational business," -- and that everyone on the Pershing Elementary School team would be expected to follow the rules, to unsluggishly co-operate, to earn professional respect based upon quality job performance, and to help cause an immediate turn-around of the school's performance level (Tr. IV @ 624-627, 943-945).

(31)
Some teachers responded positively to Principal Archer's administrative management style; some of the other teachers balked, sought transfers elsewhere, etc.; -- it was not far into the 2001-2002 school year until Respondent, after not getting her way on a few issues, balked at Principal Archer's administrative leadership and procedures (Tr. IV @ 624-627, 943-945).

(32)
Principal Archer patiently made repeated efforts during the 2001-2002 school year to redirect respondent's errant and incomplete job performances, but respondent balked all the more; -- in time, competitive dynamics escalated, and as much as Archer continually tried to "rein in" respondent's "I'll-do-things-my-way" conduct, respondent continually maintain her "I'll-do-things-my-way" actions -- further escalating the principal-teacher tensions (Tr. IV @ 88-839; DISD Exhibits #1, #2, #3, #5, #6, #7, #9, #11, #12, #14, #18, 319, #20, #21, #24, #26).

(33)
Illustrations of respondent's self-willed workplace behavior include:  (a) respondent's inconsistent performance regarding sign-in/sign-out documentation (prior to January 30, 2002),  (b) respondent's persistent lack of diligence in using proper documentation for referring student discipline problems to administration (in contrast to respondent's demonstrated persistence in using argumentative and oft-exaggerated memos, to "talk back" to Principal Archer regarding major and even minor workplace contentions), and (3) respondent's unwillingness to undertake a professional improvement plan, in order to learn some ways to improve her lackluster progress with her students' math skills and classroom discipline (e.g., Tr. I @ 77-78; DISD Exhibit #18).

(34)
Respondent did not make personal telephone calls during classroom instruction time at any level above de minimis; -- moreover, it was a reasonable and necessary for respondent, as a legally blind professional teaching energetic and sometimes unruly schoolchildren, to keep a cellular phone in her classroom, so that she could easily access it in any kind of emergency (Tr. IV @ 671-672; Tr. V @ 1135-1137; Respondent's Exhibits #19 & #20).

(35)
DISD waived its charge that respondent incurred excessive abscences during the 2001-2002 school year; -- accordingly, on this record, respondent did not have an excessive absenteeism problem (Tr. I @ 16-18).

(36)
Respondent suggests that the "spitting incident" constituted a criminal assault by the girl whose saliva admittedly landed on respondent, but Principal Archer and her assistant Angela Borgarello disagreed, concluding that respondent exaggerated the girl's level of disrespect when that incident occurred; -- on this record (which only includes one eye-witness's testimony, i.e., respondent's) I find that the student spontaneously, disrespectfully, and intentionally spent on responding to and admitted that she did so intentionally, though maybe not as a criminal "assault" (Tr. V @ 1023-1025).

(37)
Respondent did not properly or meaningfully request that Pershing Elementary School's administration remove Alicia (i.e., the girl who spat upon respondent) from respondent's classroom, pending further disciplinary proceedings pursuant to Sections 37.002 and 37.003 of the TEXAS  EDUCATION  CODE (Tr. V @ 1023-1025).

(38)
Whatever lack of supervision respondent may have been culpable of, if any, in connection with a student unauthorizedly misusing respondent's cellular telephone in class, was, at worst, de minimis; -- the real culprit in that incident was the boy who violated respondent's personal property rights (Respondent's Exhibit #20; Tr. IV @ 671-672; Tr. V @ 1135-1137).

(39)
The Pershing Elementary School campus administration's handling of the incident involving a student's unauthorized usage of respondent's telephone was not exemplary; -- however, said campus administration's handling of that incident was not an example of "disability discrimination", nor was it an example of said campus administration's failure to "reasonably accommodate" respondent's special needs as a visually impaired employee (Respondent's Exhibits #19 & #20; Tr. IV @ 671-672; Tr. V @ 1135-1137).

(40)
Respondent, with logically inconsistent awkwardness, effectively claims that she was adequately supervising her classroom (from the doorway of the classroom) when the cellular telephone incident occurred, -- yet she also appears to complain that the telephone incident went as far as it did because of her visual limitations as a teacher trying to supervise her student's behavior in the classroom (Respondent's Exhibits #19 & #20; Tr. IV @ 671-672, 868-869; Tr. V @ 963-964, 1006-1007, 1135-1137).

(41)
Respondent attempts to "bootstrap" a "retaliation" charge against Principal Archer, by suggesting that Archer was angry and revenge-motivated, due to Archer learning about respondent "going over [Archer's] head" (to higher-up DISD administrators), with a Level 2 grievance and due to an ADA-related disability discrimination complaint against Archer; -- however, the credible reasons why Principal Archer was so irked and irritated by those actions of respondent appears to be due to: 

(a) respondent's claims being so exaggeratedly distorted by her subjective perceptions / feelings, 


constituting misleading pretenses (Tr. V @ 1025; Respondent's Exhibits #6 & #32); 

(b) respondent's demonstrated willingness to violate DISD's required procedural protocols for


 asserting an employee's grievance against Archer (Tr. IV @ 788-789, 860-863, 888; 
Respondent's Exhibit #6); and 

(c) respondent's speed to claim victimization, -- yet her sluggishness to what she's paid to do, such as:


(i) lesson plan preparation (Tr. II @ 382; Tr. IV @ 648-649, 660-662, 682-684, 693-

694, 921; DISD Exhibits #2 & #3; Respondent's Exhibits #80, #81, & #82),



so teaching outcomes could be pursued by design, as opposed to haphazardly; 


(ii) keeping the classroom grade-book current (Tr. I @ 37-39; Tr. IV @  650-655, 898),



so parents and administrators could inspect grading trends and academic progress; 


(iii) properly using student discipline referrals (Tr. IV @  694, 788; DISD Exhibit #8), 



so necessary documentation is usable for addressing serious discipline problems,


(iv) calling in advance of being absent (Tr. IV @  699-700; DISD Exhibits #14 & #20),



so that substitute teachers can be timely and efficiently obtained;


(v) maintaining a "parent sign-in log" ((Tr. IV @ 673),



so as to document parent-teacher conferences respondent conducted;


(v) using sign-in/sign-out sheets (Tr. II @ 399; Tr. IV @ 714-715; DISD Exhibit #19),



so the administration has a simple accountability chart for the workplace, etc.    

(42)
Sherrington observed respondent in the Pershing Elementary cafeteria at least a dozen times during the 2001-2002 school year, "barking" at the school-children and not once displaying a positive demeanor toward them (Tr. I @ 33-34).

(43)
Respondent's haphazard habits regarding grade-book record-keeping caused Megan Meyercord,  the parent of one of respondent's students, to be unduly alarmed about the academic "failings" of her son, yet it was a "false alarm" caused by respondent's ongoing failure to maintain accurate grades to measure her students' academic progress or lack thereof (Tr. I @ 36-39).

(44)
Respondent's failure to assign homework has impaired the academic progress of at least one of her students, a daughter of witness H. B. Amrou, -- but Amrou's daughter is improving noticeably now that respondent is no longer here math teacher (Tr. I @ 44-55).

(45)
Angela Borgarello is Pershing Elementary's assistant principal, and as such Borgarello is responsible for quite a bit of the student discipline-related problesm at Pershing (Tr. I @ 61-65).

(46)
Borgarello has tried to accommodate respondent's physical limitations and professional improvement needs (especially in the area fo classroom discipline issues) in a variety of ways, but respondent has compromised her ability to succeed in the classroom by repeatedly failing to follow Pershing Elementary's pre-established procedures for referring students with serious discipline problems to Pershing's campus administration (Tr. I @ 65-76).

(47)
Borgarello opined that respondent's contract should be non-renewed (Tr. I @ 76).

(48)
Borgarello has observed respondent demonstrating that respondent has the actual ability to sign in on attendance sheets for meetings, notwithstanding respondent's misleading claim that resondent's is too visually impaired to do so (Tr. I @ 103).

(49)
Emily Spurr covered respondent's classroom duties once when respondent was "out" on medical leave (Tr. II @ 228); -- on that occasion respondent's grade-book was unavailable for Ms Surr's usage, due to respondent's failure to keep the grade-book where it belongs (id. @ 229).

(50)
Gwendolyn Sargent, a sixth grade team leader / teacher at Pershing Elementary, has tried to help respondent in many different ways during the 2001-2002 school year (Tr. II @ 378-383, 416); -- however, Sargent has noticed that respondent's classroom students were often talking, running wild, and playing, as opposed to attending to on-task learning assignments (id. @ 390).

(51)
Charles Hano Hano, III, a janitor at Pershing, observed respondent losing her temper in a manner that partially destroyed some of respondent's own educational wall posters (Tr. II @ 428-429; consider also, accord, Tr. V @ 1188-1191).

(52)
Glynda Hinson, a counselor at Pershing, observed that respondent's classroom students were often "off-task", e.g., talking loudly and walking about the classroom, yet the same students did not appear to have similar discipline problems with other teachers (Tr. II @ 502-505).

 (53)
Principal Archer observed respondent's repeated failures to keep her grade-book up-to-date and readily accessible in here classroom where it belonged (Tr. IV @ 653-654).

(54)
Respondent repeatedly and excessively failed to provide Principal Archer with due advance notice when respondent was going to be absent from work; -- moreover, this ongoing dereliction of duty by respondent made it difficult for Principal Archer to secure and process substitute faculty needed to "cover" such surprise absences (Tr. IV @ 658).

(55)
Respondent's grade-book was supposed to be kept up-to-date on a weekly basis, but it was not (Tr. IV @ 683).

(56)
Principal Archer opined that respondent's probationary employment contract should be non-renewed, based upon respondent's acts and omissions constituting sub-standard performance and also constituting a variety of DISD policy violations (Tr. IV @ 677-681; 736-738, 752-759), most but not all of whose opinions I agree with, and thus rely upon, hereinbelow, including:

(a) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned as DFBB Local #1 pertaining to deficiencies identified in appraisals, evaluations, supplemental memoranda, and/or other types of written communications (Tr. IV @ 754; DISD Exhibits #1, #2, #3, #5, #6, #7, #8), -- so I infer that respondent's deficiencies constituted violations of DFBB #1;

(b) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned 
DFBB Local #2 pertaining to failure to fulfill assigned duties and/or responsibilities (Tr. IV @ 
658, 673, 683, 692-694, 754), -- so I infer that such work performance failures by 
respondent violated DFBB #2;

(c) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned as DFBB Local #3 pertaining to inefficiency in the performance of required and/or assigned duties  (Tr. IV @ 677-681, 686-687, 754, 757; DISD Exhibit #9); -- so I infer, especially since  respondent unreasonably refused to work with a professional improvement/growth plan, that her employment-related inefficiencies violated DFBB #3;

(d) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned as DFBB Local #4 pertaining to maintaining and/or improving discipline in the classroom (Tr. IV @  757); -- however, although respondent should have "worked with the system" to improve 
the overall process of dealing with student discipline problems, I infer from this record that the dominant cause of respondent's classroom discipline problems is the disrespectful and unruly student body she was assigned to work with, i.e., if respondent didn't have to 
waste so much of her time "putting out [student discipline] fires" she could concentrate on teaching those who attend with a mind willing to learn, -- so I disagree that respondent should be deemed to have violated DFBB Local #4;

(e) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned as DFBB Local #6 pertaining to failure to comply with DISD board policies and/or administrative regulations (Tr. IV @ 658-662, 683, 757); -- so I infer that such insubordination-caused non-compliances by respondent violated DFBB #6;

(f) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy captioned as pertaining to neglecting on-the-job duties while pursuing personal matters on school district time, which relates to DISD policy DFBB #7 -- notwithstanding that relevant testimony 
by Principal Archer was provided in response to a question about DISD policy DFBB Local #13 (Tr. IV @ 758), because elsewhere Archer persuasively opined that respondent 
committed detrimental job abandonment on DISD time (DISD Exhibit #18; Tr. IV @ 737-738), -- so I infer that respondent violated DISD's policy labeled DFBB #7;

(g) Principal Archer's testimony (Tr. IV @ 734-738; DISD Exhibit #18), -- buttressed by Assistant Principal Borgarello's testimony (Tr. I @ 74, 78), -- about respondent's disrespectful interruptions and overtalking to campus administrators, yelling, screaming, and other unreasonably hostile expressions of insubordination (e.g., the temper eruption occurring on February 13, 2002, inter alia) demonstrates that respondent has violated DISD's standards of professional conduct 
at Pershing Elementary 
during 2001-2002 school year, --- so I infer that such unprofessional 
misconduct by respondent constituted a violation of the pre-established DISD policy captioned 
as DFBB Local #13 pertaining to DISD's standards of professional conduct;

(h) Principal Archer's opinion testimony regarding "DFBB Local #14" appears to be have been intended to apply to DISD policy DFBB Local # 13 (Tr. IV @ 758); -- however, elsewhere other testimony by Archer and Borgarello, regarding respondent's failure to comply with reasonable requirements regarding DISD-realted professional improvement and growth (e.g., Tr. I @ 78; Tr. IV @ 686-687) supports a finding that respondent violated DFBB #14 by 
refusing to accept reasonably assigned professional improvement / growth training;"); -- so I 
infer respondent violated DFBB #14;

(i) Regarding DISD's policy DFBB #17, Principal Archer's testimony regarding respondent's 
usage of profanity and her temper eruption reported by janitor Charles HanoHano (Tr. IV @ 
758, given in reply to a question about "DFBB Local #19"), is weakened by the serious impeachment of HanoHano's credibility (Tr. III @ 450-452, 454-455); -- moreover, because on this record I can only find that the so-called "child abuse" charge was groundless, there is no reliable evidence upon which to support a finding that respondent violated DFBB Local #17;

(j) The totality of Principal Archer's testimony, buttressed by her memoranda to respondent, paints a verbal picture of respondent repeatedly violating the pre-established DISD policy DFBB Local #19; -- specifically, said DFBB Local #19 is a DISD policy which disapproves failures to maintain effective working relationships with parents and/or workplace colleagues, -- e.g., skipping the prerequisite Level 1 problem resolution step, by improperly initiating a formal Level 2 grievance is hardly a teacher's good faith effort toward maintaining and/or ameliorating a vital working relationship with one's campus principal ! (e.g., Tr. IV @ 734-738, 788-789; 
DISD Exhibits #1, #5, #6, #18; Respondent's Exhibit #6, #20, #32), --- so I infer that respondent emphatically violated said DFBB Local #19;

(k) Principal Archer opined that respondent's acts and omissions at Pershing Elementary during 
2001-2002 school year constituted a violation of the pre-established DISD policy DFBB Local #20 pertaining to teachers responsible for a lack of student progress (Tr. IV @ 759; see also, accord, Tr. I @ 38-39, 44-49, Tr. IV @ 898-901, illustrating respondent's demeaning 
sarcasm toward her classroom students in their presence, and illustrating the lesson of 
"what goes around, comes around"); -- so I infer that respondent violated DFBB #20;

(57)
Based upon the above findings, I infer that DISD has more than one pre-established reason for justifying DISD's proposal to non-renew Respondent's probationary teaching contract with DISD.

III.   DISCUSSION  OF   SPECIAL  FACTUAL  &  LEGAL  ISSUES
1.
Some of this case's particular fact issues and legal questions justify special discussion, because the logical ramifications thereof directly affect my recommendation below, as well as many of the determinations of fact or law herein.  Some DISD-asserted grounds for justifying a non-renewal are more critical to this case's outcome than others, so those issues are given more attention than others.  

2.
Insubordination issues, for examples, are directly related to the respondent's claim of disability-based discrimination (and respondent's related claim of "retaliation" for complaining about such "discrimination"), --  because respondent claims that her failures to comply with Mrs. Archer's directives (such as respondent's repeated failures to complete the John J. Pershing Elementary School sign-in/sign-out chart) are excuseable, due to respondent's visual impairment disability (as opposed to being evidences of insubordination).  

3.
For example, I must decide whether respondent's visual impairment limitations genuinely  hindered (and accordingly excused) respondent from complying with a variety of Mrs. Archer's directives regarding various professional duties assigned to respondent before I can analyze the legal import of respondent's discrimination allegations.  Fact issues regarding credibility must be resolved, therefore, before I can find facts regarding whether respondent's visual impairment actually hindered respondent from complying with her job assignment duties.  None of the truly dispositive fact issues in this case can be resolved apart from me making some "hard choices" regarding witness credibility.  

4.
Employment non-renewal, as an action DISD may take, is/may be further complicated by temporary disability leave issues arising from TEXAS  EDUCATION  CODE's section 21.409.  

5.
Classroom discipline problems, for similar reasons, must be resolved after determining the precursor issues of whether the respondent's student discipline problems were proximately caused by Pershing administration's failure to "reasonably accommodate" respondent's disability-related needs, -- or whether the student discipline problems were proximately caused by respondent's insubordination and failure to cooperate with Pershing administration's.  

6.
Kinnard v. Morgan I.S.D.'s standard (cited above) will be applied herein, i.e., DISD's proof burden is to show that respondent Sharon Belavitch violated some employment standard that represents a "pre-established reason" for contract non-renewal.   


A.    Credibility  Issues  (intertwined  with  Insubordination  Issues).   


Discerning the contested facts in this case involves complicated conflicts in credibility.  In this particular case, critical fact-findings rely heavily upon witness credibility determinations.  Although I won't recite herein all of the reasons for my various credibility determinations, I will provide a couple of examples, to illustrate some of the credibility issues I analyzed in this case.


The problem of irreconcilable testimony -- i.e., the witnesses can't all be accurate when they describe the same event, -- is illustrated by the testimony about voice volume control (e.g., "yelling") when Principal Archer conferred with Respondent (e.g., the conference on February 13, 2002).    Borgarello recalled one Belavitch-Archer conference in which Belavitch was "argumentative" and Belavitch's "voice was raised" (Tr. I @ 74).   Apparently referring to a later event, Principal Archer herself testified that during one Belavitch-Archer conference Respondent Belavitch yelled at Principal Archer (Tr. IV @ 737), and that Belavitch did so in a context demonstrated disrespect and insubordination toward Principal Archer:

ATTORNEY  CAPUA:


Did you attempt to discuss Ms. Belavitch's classroom management problems with her?

PRINCIPAL  ARCHER:


Yes, I did.

ATTORNEY  CAPUA:


What was Ms. Belavitch's response?

PRINCIPAL  ARCHER:


She says [said] that's been my gripe from the beginning.  She's tired of hearing about it. 
And that she didn't want to spend any more time on this.  She was leaving.

ATTORNEY  CAPUA:


Did she yell at you?

PRINCIPAL  ARCHER:


Yes, she did.


*  *  *  *  [ Q & A redacted due to sustained objection to leading question]  *  *  *  *

ATTORNEY  CAPUA:


How did the [Belavitch - Archer] meeting end?

PRINCIPAL  ARCHER:


She went over to the door, opened the door as if she was leaving, and I said, "I'm not


finished. We need to talk about this."  And she said, "Oh, yes, we are finished."  And she 
said, "I'm going to get my kids now" and she slammed the door and walked off.

ATTORNEY  CAPUA:


In your opinion, was it insubordination on Ms. Belavitch's part by leaving the meeting 
when you told her that the meeting was not over?

PRINCIPAL  ARCHER:


Yes.

(Quoting from Tr. IV @ 737.  Accord, see also Tr. IV @ 721-722, 790.)  

Buttressing Principal Archer's testimony on this issue is the testimony of Ms. Maxine Dashefsky, an assistant office manager (who is the same Maxine M. Dashefsky who had notarized some of the DISD discovery responses and whose notarization appears on DISD Exhibit #23):

ATTORNEY  CAPUA:


What occurred next?

MS.  DASHEFSKY:


I was putting mail in the teachers' boxes and I heard this very loud angry voice screaming.

ATTORNEY  CAPUA:


Whose voice was that?

MS.  DASHEFSKY:


I recognized Ms. Belavitch's voice.

ATTORNEY  CAPUA:


How long did this screaming occur, approximately?

MS.  DASHEFSKY:


Well, it wasn't very long, and then the door opened and I heard Ms. Archer say, "Please don't 


don't leave.  We are not through talking."  And I heard -- and Ms. Belavitch said, "We are


through.  I am through talking to you."  And she slammed the door and walked out.

ATTORNEY  CAPUA:


In your opinion, was Ms. Belavitch's tone of voice appropriate based upon your 


observation?

MS.  DASHEFSKY:


No, it was not.

ATTORNEY  CAPUA:


Who else was in the office besides you, Ms. Archer, and Ms. Belavitch at this point in 


time?

MS.  DASHEFSKY:


I believe Ms. Coleman was.

ATTORNEY  CAPUA:


Alma Coleman.

MS.  DASHEFSKY:


Uh-huh.

(Quoting from Tr. V @ 1208-1209.)



Respondent disagrees with the above-quoted testimony.  Rather, Respondent says the "yelling" (and "screaming") was done by Principal Archer, and not by Respondent (Tr. V @ 1056-1057, 1060, 1148). Also, Respondent told her psychologist, Dr. Grace Chew, that in a Belavitch-Archer conference "the principal yelled at her in her classroom" (Tr. III @ 569), but Dr. Chew's analytical thoughts on this issue are completely dependent upon Respondent's accuracy in recalling and in reporting this event to Dr. Chew (Tr. III @ 578).  


In fact, one of Respondent's least credible litigation themes was that Principal Archer was emotionally "out of control" (Tr. @ 919-922); -- rather, I was particularly impressed with Principal Archer's display of calm professionalism as she testified for "the majority of eight hours" on June 11, 2002, from about 1 p.m. unto past 9 p.m. (Tr. IV @ 904-905).  


Moreover, buttressing Belavitch's testimony, Pershing's [former] office manager Alma Coleman said she heard "yelling" from a Belavitch-Archer conference and recognized the yelling voice as being Principal Archer's, and further recalled hearing no "yelling" from Ms. Belavitch (Tr. IV @ 914-917).  


So, Archer and Dashefsky say that Belavitch was yelling and/or screaming, yet Archer was not.  However, Belavitch and Colemand say that Archer was yelling and/or screaming, yet Belavitch was not.  In effect, all witnesses suggest the conference had verbal "fireworks", but they disagree on who was doing the "shooting".  The contexts of those testimonies suggest that the witnesses are all referring to the same Belavitch-Archer conference (on February 13, 2002), so this testimonial conflict-in-description is a classic illustration of a "swearing match".


Thus, serious credibility / reliability questions must be faced regarding the probative value of testimony by the two key witnesses -- Respondent and Principal Archer, -- as well as regarding the probative value of the testimony of other witnesses (who buttress one and thus impeach the other).


One key witness credibility / reliability question is whether I can rely on Respondent's own testimony about what really happened at school, how people acted, who said what, etc.


For example, Respondent once testified, in effect, that she was distracted from providing testimony because her school's principal, Mrs. Marcell Archer, was "laughing" at her (Tr. V @ 1170, line 14).  "Laughing"?  I was there, then, facing both Respondent and Principal Archer during that line of testimony.  Principal Archer was not then "laughing" at Respondent, albeit Mrs. Archer was then swallowing a slight smile.  It may have felt to Respondent like Principal Archer was then "laughing" at Respondent's predicament, but Mrs. Archer was only slightly smiling (she was not then "laughing").


Could it be that Respondent's subjective feelings and perceptions, -- especially in emotionally charged moments, -- sometimes influence her word-choices and her memories, -- so much so that Respondent's narrative descriptions of her experiences become exaggerated to the point of inaccuracy (and thus unreliability)?  That possibility needed meaningful attention.  In fact, one well-documented classroom discipline-related incident did provide helpful insight to this credibility-critical question.  The specific incident involved the administrative response to a "spitting" incident.


According to Respondent, a "spitting" incident occurred when a child named Alicia meant to spit on Respondent, in order to express her (i.e., Alicia's) disrespect for Respondent:

RESPONDENT  BELAVITCH:  


... I was moving my arms to put my jacket on and [Alicia] slammed into it, she turned


around and called me a punk and spit.  I said, "You spit in my face."  She goes, "Yeah.  I 
meant to."

(Quoting from Tr. V @ 1024; Respondent's above-quoted testimony tracks her "Teacher Discipline Referral" form which in included as the 6th page within Respondent's Exhibit #76.)  Respondent says Alicia's spitting was intentional (see Tr. V @ 1024-1025, 1181).  Other witnesses, however, appear to have concluded that, in effect, "spit happens" -- sometimes -- by accident (accord,  Tr. I @ 65-66, 640-641, 764-765, 946-947).


Respondent, per DISD policy, referred this "spitting" incident to Assistant Principal Borgarello for discipline (Tr. IV @ 764-765; DISD Exhibit #18; 6th page within Respondent's Exhibit #76).  Respondent wanted her campus administration to take disciplinary action against Alicia; Respondent reported the problem to Angela Borgarello, the school's assistant principal.


Borgarello did take disciplinary action against Alicia:   (a) Borgarello telephoned Alicia's mother about the spitting incident, -- and then also spoke to Alicia's father; (b) Borgarello requested Alicia's father to come pick up Alicia for the remainder of the school day, and thus initiated a de facto afternoon suspension; (c) Borgarello warned Alicia's parents that a third discipline referral problem might trigger a discretionary removal of Alicia from the school, such as a three-day suspension; and (d) Borgarello meted out a couple of weeks of lunch detention to Alicia, i.e., "lunch detention for roughly two weeks after that where she ate alone without any peers or, you know, any interaction at lunchtime for a couple of weeks after that" (quoting from Tr. I @ 66; --- see generally, accord, Tr. I @ 66; Tr. IV @ 765; DISD Exhibit #18; 6th page within Respondent's Exhibit #76).   


There is no credible testimony in the record that contradicts that Borgarello took all of the four above-listed disciplinary actions in prompt response to the reported spitting incident.  


If the above-listed administrative responses -- (a) through (d) -- had not actually been taken by Pershing Elementary School's campus administration, I would have expected at least some credible testimony to have so indicated.  But no such testimony appeared.  Accord, e.g., Respondent uses the word "detention" in her own testimony four times (Tr. V @ 1002, 1006 1023, 1025), --- yet none of those instances include Respondent denying that Alicia was given two weeks of lunchtime detention by Borgarello as one of the consequences of Alicia's spitting behavior.  Likewise, Respondent effectively admits that Alicia's father was summoned to the school that day (which event is unlikely to have been a convenient experience for Alicia's father), -- and that Alicia's father (after Alicia laughed at Respondent) took Alicia off-campus after speaking with Respondent about the spitting incident (Tr. V @ 1025).


In effect, according to Respondent Belavitch, the disciplinary consequences for Alicia's spitting were hollow, i.e., the administration's response to the discipline referral was ineffective to deter Alicia -- and other students -- from future demonstrations of disrespect, because Respondent's other students observed that Alicia was not duly punished for the intentional spitting misbehavior (see, accord, Tr. V @ 1024-1025, 1141).


However, when Respondent later reported this problem -- in a procedurally improper way -- she appears to have been more concerned about emphasizing that the disciplinary consequences were hollow than she was concerned about accurately reporting what measures were actually taken by the Archer-and-Borgarello administrative team, and this imbalance in reporting produced a misleadingly transmogrified misrepreseantation of the historical facts:


January 15, 2002 
 [note:  the "spitting" occurred back in November of 2001]


To:
Larry Smith



DISD Area 8 Superintendent


Fr:
Sharon R. Belavitch



Visually Handicapped Teacher



Pershing Elementary School


Re:
Lack of Disciplinary Support by Campus Administrator


A student was allowed to spit in my face with no disciplinary action 
being taken.  




[hearing examiner's note:  the remainder of the grievance/complaint memo



 relates to an incident, again emphasizing Respondent's visually handicapped



 status, when a student misused Respondent's cellular telephone without



 Respondent's authorization]


Your assistance in these matters and the lack of disciplinary support from 
campus administrators would be greatly appreciated.


CC:
Dr. Mike Moses



Superintendent DISD



Marita Hawkins



Chairperson DISD ADAAAC / Human Benefits

(Quoting from Respondent's Exhibit #32, with emphasis added.)  Notice that the above-quoted formal memorandum, in effect, accuses Principal Archer and Assistant Borgarello of dereliction of their administrative duties.  In fact,  Respondent's above-quoted formal memo could become part of the foundation of a higher-up response to discipline Mrs. Archer or Ms. Borgarello, -- if Dr. Moses should side with Respondent's "playing the handicapped card" while declaring that "no disciplinary action [was] taken" as of January 15, 2001.  


If Respondent had said "no meaningful disciplinary action being taken", the qualifier "meaningful" would have accurately stated Respondent's opinion about the administrative inadequacy of Ms. Borgarello's disciplinary response actions.  However, Respondent's own words -- in a formal, non-spontaneous memo -- are factually inaccurate, to the point of painting a false picture (in fact, contradicting a different memo also written by Respondent, shown by Respondent's Exhibit #6, which admits that the spitting child "was sent home for the remainder of the day").  Under the totality of the circumstances of this case, therefore, I find that memo (i.e., Respondent's Exhibit #32) to be more than just inaccurate and unreliable, I also find it to be inexcuseably misleading and deceptive, designed to use a false pretense to catalyze (i.e., induce) a "higher-up" administrator's response.  


As a credibility / reliability issue, I am particularly bothered about Respondent's wording of this formal  memorandum, as well as the innuendos it was likely designed to communicate, -- because the occupational context of its issuance is quite different (i.e., much more serious) from spontaneous verbal interchanged between co-workers in their workplace.  Rather, Respondent's formal memorandum, by virtue of its after-the-fact formality, necessarily implies that its workplace-oriented message bears accurate (i.e., official-record-like) information about DISD-relevant events occurring on a DISD campus, in order to provide a factually sound basis for someone else's administrative decision-making within the DISD hierarchy.  In this case, it also demonstrates Respondent Belavitch's willingness to "bend" the truth -- to the point of bearing a false accusation, by one DISD employee her campus administration superiors, sparked with a doubly asserted play of "the handicapped card" (for some extra legal catalyst).  Consider, as suggesting that job-related deception justifies loss of employment, Carpenter v. Daingerfield-Lone Star I.S.D., Docket No. 010-R2-994 (Comm'r Educ. 1995), cited in Weatherwax v. Fort Worth I.S.D., Docket No. 080-R2-1298 (Comm'r Educ. 1999). 

I can sympathize with Respondent's disappointment with some of her classroom discipline problems, e.g., when it appears that serious misbehavior problems justify serious administrative action, -- and then the action that follows appears to be too little, too late, and too lenient (See Respondent's Exhibits #6 & #8).  But, even that kind of disappointment and resultant discouragement never justifies misrepresenting one's administrators' actions to higher-up administrators, especially in a formal memo.  


Moreover, if two wrongs don't make a right, surely six or seven don't either.  It appears that whenever the Pershing Elementary campus administration didn't support Respondent's discipline concerns in the ways that Respondent wanted (and this occurred repeatedly), Respondent's commitment to dutifully comply with Pershing administration rules and concerns waned (DISD Exhibits #12, #14, #18, #20; Tr. V @ 1006).  I am not here suggesting that Sections 37.002 and 37.003 of the TEXAS  EDUCATION  CODE were faithfully processed in situations where a Pershing Elementary teacher meaningfully requested removal of a seriously disruptive student.  However, I do not find -- on this record -- that Respondent herself ever meaningfully requested a student removal in a way governed by said sections 37.002 and 37.003 (see, accord, Tr. IV @ 643).  


So, even though the record may suggest one such instance -- involving another teacher's request to remove a student --  where said Code provisions were not promptly followed (however, even then, special circumstances may have required prerequisite documentation which that requesting teacher failed to provide), that other teacher's situation is irrelevant to respondent's failure to "use the system" with due diligence and adequate documentation, etc., -- so any seriously disruptive or dangerous Pershing students, offenses, and/or threats could be effectively responded to by the campus administration.  
It is not an excuse for respondent to say, in effect,  "I saw that administration wouldn't do anything about such students, so why bother filling out the discipline referrals forms?"  Whatever imperfections there may have been in the various student removal or student discipline contexts (regarding the Archer-Borgarello team's administrative processing of those issues) cannot fairly be transmogrified by Respondent into an "it's-no-use-trying-to-follow-the-rules" excuse for respondent to neglect her pre-established professional duties -- which duties included diligently providing campus administration with due documentation of serious student misbehaviors.  (Consider, e.g., Tr. V @ 1017, 1134-1135, 1232-1238, as well as Tr. IV @ 643-644.)  


By analogy, what if a police officer refused to "bother with the paperwork" necessary for utilizing a Fourth Amendment-required search warrant; -- what good would it do to apprehend a wrongdoer if the investigation is so compromised by the documentation failure that the "caught" wrongdoer goes unconvicted despite an attempted prosecution?  Proper documentation is a vital part of dealing with serious offense in student discipline problem situations --- even elementary school students have Due Process rights.  Thus, a DISD teacher is not adequately doing her job, and thus is not fully earning her DISD-provided pay, if she neglects processing the DISD-required paperwork that necessarily accompanies processing DISD student discipline problems of a serious nature.  (Maybe that aspect of public school teaching was not so critical in past generations, but it is quite important today.)   


Illustrative examples of such Respondent's self-"excused" performance failures included:  

(a) her negligent failures to properly use of discipline referral forms (such as failing to sign the form so that administrators have a worthwhile business record that can later be usefully relied upon);  (b) her unexcused and improper failure to use proper grievance procedures to complain about administrator's decision-making; (c) her negligent and helpful failure to use parent sign-in logs to document parent-teacher conferences; and (d) her unexcused and stubborn refusal prior to January 30, 2002, to consistently sign herself "in" and "out" as a Pershing elementary teacher on work-days.  (Consider, e.g., DISD Exhibits #1, #6, #11, #12, #14, #20, & #25, along with Tr. I @ 103; Tr. IV @ 672-673, Tr. V @ 964-965, 1007-1008, 1122, 1206, 1239, 1257-1258).  Since respondent can use her portable magnifying glass, there is no truly legitimate excuse for neglected documentation.


Regarding the critical importance of documenting discipline management issues, -- suppose the DISD campus administrators want to document why a student should be expelled.  What meaningful support is a teacher giving to that discipline process, -- if that student threatens to bring a gun to school, etc., -- yet that student's track-record of serious misbehaviors is not aptly documented by the teacher (especially when the teacher is most likely the primary adult witness of the student's offensive behavior)?  The campus administration can't effectively"support" the teacher  if the teacher won't cooperatively support the campus administration.


In a compulsory attendance-based educational system, like DISD, the teacher's duties involve not only teaching ideas via lecturing, but also documenting students' academic problems and students' behavior problems, -- so that district administrators can effectively take action to warn students (and their parents), or to suspend students, or to expel students, or to otherwise mitigate seriously disruptive interferences caused by some students, -- so that other DISD students can learn.  Thus, part of "teaching" at and for DISD necessarily involves providing needed documentation on student academic progress (e.g., keeping grade-books current, so parents can be satisfied that academic evaluations are not arbitrary or capricious, etc.), --- as well as providing needed documentation on seriously disruptive student misbehaviors (e.g., to justify student detentions, student suspensions, student expulsions, etc.).   


B.    Temporary Disability Leave Issues.   


Some disability leave-related legal issues in this case allegedly involve Section 21.409 of the TEXAS  EDUCATION  CODE.  If so, those issues resemble some of the legal issues raised in the Subchapter F case of  Fort Worth  I.S.D. v. Weatherwax,  TEA Docket No. 113-LH-598  (1998)  (available via TEA's website, as a local hearing examiner decision by "J. Johnson"), affirmed sub nom. Nelson v. Weatherwax, 59 S.W.3d 340 (Tex. App. -- Fort Worth [2nd Dist.] 2001, no petition) (reversing the district court's reversal of the Commissioner's affirmance of a decision to terminate a teacher's contract).  The Commissioner's decision in that case is found at Weatherwax v. Fort Worth I.S.D., Docket No. 080-R2-1298 (Comm'r Educ., 1999) (discussing said Code's section 21.409 on pages 2-5).   


In Nelson v. Weatherwax, the Fort Worth panel of the Texas Court of Appeals emphasized that TEXAS  EDUCATION  CODE's Section 21.409 did not bar that Subchapter F proceeding, -- despite that fact that the teacher had filed for (and was approved for) temporary disability benefits, -- because the Subchapter F proceeding (in Weatherwax) was merely the uninterrupted continuation of an already-ongoing investigation that was focused upon Ms. Weatherwax's workplace misconduct that had occurred prior to Ms. Weatherwax seeking to using her temporary disability leave status as a procedural "shield" under the TEXAS  EDUCATION  CODE's  Section 21.409. 


One critical chronology question must be asked (in this case), therefore, in order to apply the logic and ruling of Nelson v. Weatherwax herein, namely:  which came first, (1) a decision by an DISD administrator that the teacher (i.e., Respondent) needed to be investigated, in response to a formal allegation of [allegedly] serious misconduct in the workplace, --- or (2), submission of the teacher's notice that she needed the relief accorded to a DISD employee on temporary disability?  


This question should be supplemented by a corollary question:  did the teacher's request for temporary disability benefits precede or succeed the teacher receiving actual notice that she was being investigated in response to a formal allegation of [allegedly] serious misconduct in the workplace?   If the teacher had no actual notice of an ongoing investigation of [allegedly] serious misconduct ascribed to her, prior to that teacher seeking temporary disability leave, the temporary disability leave would not look like a strategic "litigator's shield" raised to fend off the school district's investigation and its feared consequences. 


The formal allegation of Respondent's [allegedly] serious misconduct, in this case, at Pershing Elementary School necessarily occurred on or before February 13, 2002.  This is proven by the memorandum of Principal Archer (DISD Exhibit #18), dated the following day, which in turn is buttressed by other evidence (e.g., Tr. IV @ 723-734; DISD Exhibit #17).  Also, on February 13, 2002, Respondent met with Principal Archer regarding a formal allegation of "child abuse", involving accusations of verbal and physical abuse of a 12-year-old student named Ann G. (Tr. IV @ 734-737; DISD Exhibit #17).  It is also worth noting that this formal allegation did not originate from Principal Archer, so any "personality-conflict in-the-workplace" theory cannot be used to explain the causational initiation of the formal allegations which set the DISD investigation in motion.  (Tr. IV @ 722-735; DISD Exhibit #17). Respondent's immediate reaction to this crisis is illuminating:


Respondent was "very argumentative" and "very adversarial"; 


Respondent attempted to "tell off" Principal Archer; 


Respondent accused Principal Archer of "never" liking her; 


Respondent accused Principal Archer of being "out to get her from the beginning";


Respondent accused Principal Archer of "trying to run her off"; 


Respondent repeatedly interrupted Archer's attempt to discuss child abuse allegations;


Respondent refused to discuss issues that Respondent was "tired of hearing about"; 


Respondent refused to discuss issues if she "didn't want to spend any more time on this"; 


Respondent, after over-talking Mrs. Archer, announced she "was leaving"; 


Respondent refused to listen, despite Principal Archer's verbal directives and protests; 


Respondent announced: "Oh, yes, we are finished ... I'm going to get my kids now"; and 


Respondent slammed Principal Archer's door and walked off; and


Respondent, after walking out on Principal Archer, soon walked off the campus itself. 

(See, accord,Tr. IV @ 721-722, 736-737; DISD Exhibit #18).  I concur with expert opinion testimony that a teacher's verbally "blowing up" at one's campus principal, and then stomping out in a huff from an unfinished meeting with one's principal, and then disappearing from campus soon thereafter (without leave) is not a good showing of professionalism, -- even if a parent has recently submitted a child abuse allegation against the teacher (DISD Exhibit #18; Tr. IV @ 740-741, 891).  


Respondent's emotional outburst basically amounts to a frustration-and/or-anger-triggered loss of temper, an occupational self-control defect that can justify a teacher's loss of continued employment.  See, accord, Rosenbaum v. Bridgeport I.S.D., Docket No. 134-R1-397 (Comm'r Educ. 1997).  Moreover, a repeated pattern of failing to follow legitimate directives can itself justify a teacher's loss of continued employment.  See, accord, Pepperday v. Clear Creek I.S.D., Docket No. 484-R1-895 (Comm'r Educ. 1997).


Respondent's subsequent reaction to the crisis-conference of February 13, 2002 is also illuminating:  on February 13, 2002, Respondent left her students (i.e., Respondent committed temporary job abandonment) to be supervised in part by a Ms. Lucas, while Respondent was busy making a personal telephone call at the library media center (Tr. IV @ 737-739;  DISD Exhibit #18).   This self-appointed diversion from duty was unauthorized by Principal Archer (DISD Exhibit #18).


In connection with being seen by Dr. Grace Chew, on March 19, 2002, Respondent requested disability leave from DISD (at one point the disability leave was to start effective April 1, 2002 -- see 2nd page of Respondent's Exhibit #69 and Respondent's Exhibit #74, -- although another disability-related form indicates that Respondent's disability leave should start effective March 1, 2002 -- see 3rd page of Respondent's Exhibit #69).  


In time, Respondent sought to have her disability leave retroactively applied to begin effective February 14, 2002 (see Respondent's Exhibit #75).  However, the time-frame approved by DISD's Human Resource Services applied February 19, 2002 as the effective start-date for Respondent's long-term disability leave time-frame, and with May 29, 2002 as the approved end-time (see 2nd & 3rd pages of Respondent's Exhibit #79).   


C.    Americans with Disabilities Act "Reasonable Accommodation" Issues.


In various contexts of these proceedings, including Respondent's opening argument (Tr. @ 26), the issue of "discrimination" against Respondent as a visually impaired person, -- and thus the related issue of "reasonable accommodation", -- was raised defensively (if not also as a de facto counter-attack).  Because this connects to the material issue of classroom management, especially as it relates to student discipline, I must consider this question:  was Respondent unfairly blamed by DISD for Respondent's classroom management problems, especially as they relate to student discipline problems, due to a failure of DISD to "reasonably accommodate" Respondent's visual impairment handicap?  


If the answer to this question is "yes", then DISD could not fairly base a non-renewal of Respondent's contract upon the shortcomings of her classroom managment practices, especially as to student discipline problems that result from DISD not "reasonably accommodating" Respondent's needs for extra administrative support in the area of classroom management / student discipline problems (e.g., consider Respondent's Exhibit #6).

  
However, if the above question's answer is "no", then the testimonial huff-and-puff about disability "discrimination" and about DISD's alleged failure to provide Respondent with "reasonable accommodation" for her disability is all a courtroom "red herring", -- in effect, a distractive playing of "the handicap card" in hopes of shifting the blame for Respondent's own faults.  The fact that DISD has exerted serious effort to analyze how to provide a "reasonable accommodation" to Respondent is illustrated by Respondent's Exhibit #52, q.v., an ADA Advisory Committee (ADAAC) form used to document that DISD committee's observations and recomendations regarding Respondent Belavitch's visual impairment handicap, including the following provisions to assist Respondent:


The district needs to purchase and provide the following adaptive technology 
suitable to accommodate Ms. Belavitch's disability as recommended by the Texas


Commission for the Blinds [sic]


*
Spectrum Spec - 20" Color CCTV


*
21" Monitor


*
Gateway computer with modem


*
HP Color Ink Jet Printer


*
HP Scanner


*
Large AV cart for moving CCTV

(Quoting from Respondent's Exhibit #52.)  Moreover, there was no credible evidence that the above-listed "reasonable accommodation" equipment was not actually provided by DISD unto Respondent.  Also, the legal importance of this issue is illustrated by a quote-worthy line within a formal memorandum/complaint written by Respondent (Respondent's Exhibit #6), saying:


Because of these problems and Mrs. Archer's insinuations that my vision is not as 
impaired as reported, I am requesting your immediate assistance in this matter.  

Thus, the "reasonable accommodation" mixed-fact-and-law issue is squarely before me (on this case's record), because the DISD's notice-letter framed grounds for justifying an employment contract non-renewal that include the following two performance problem reasons, for which two reasons Respondent has repeatedly excused herself by interposing her disability "shield":  


*
Classroom management and discipline problems.


*
Lack of effective classroom instruction.


(Quoting from 2nd page of DISD Exhibit #25, showing the notice-letter dated March 20, 2002.)


Moreover, one of Respondent's own exhibits illustrates how this mixed-fact-and-law-question is squarely before me, as a matter of the DISD's charge that Respondent repeatedly failed to sign "in" and "out" on work-days (see DISD Exhibits #11, #12, #14, #20, #25, in conjunction with Tr. V @ 964-965, 1007-1008, 1122, 1206, 1257-1258), when Respondent wrote this in her own memo:  


I have been written up for not signing in or out for her [Mrs. Archer's] failure in


providing appropriate sign-in sheets for my handicap.   








(quoting from Respondent's Exhibit #6)

--- which directly relates to one of DISD's non-renewal justification charges against Respondent, that she  "... failed to follow directives which constitutes insubordination."  (Quoting again from 2nd page of DISD Exhibit #25, showing the notice-letter dated March 20, 2002.)  


Interestingly, many of the trial exhibits in this case illustrate how Respondent Belavitch can sign her signature to various types of forms, and she can insert numbers (such as dates) into small spaces on such forms, --- if she really wants to, ---  by using her magnifying glass, if necessary.  (See, e.g., DISD Exhibits #8, #9, #26 [showing respondent's signature], and especially DISD Exhibit #28, --- as well as Respondent's Exhibits #25, #26, #55, #69, #74, #75, #76, --- and even on Line #20 on the 2nd side of Hearing Examiner's Exhibit #8.   Accord, consider also Tr. V @ 964-965, 1007-1008, 1122, 1206, 1257-1258.)  


Also, I find that Respondent does not mind being a burden to others, even if her "using" them causes them to experience inconvenience or even a "mess" (compare Tr. IV @ 788-789, 848, 860-863, 888 &  Tr. V @  1080-1081 with Respondent's Exhibit #6 and page 2 of Respondent's Exhibit #82).  Furthermore, I infer that Respondent inconsiderately and negligently burdened the Pershing Elementary campus administration (prior to January 30, 2002) with unnecessary confusion regarding respondent's on-the-job presence, proximately caused by respondent's unreasonable evasions of her sign-in/sign-out duties.  


Considering the above DISD decision-making, -- in conjunction with considering how Respondent feigned incapacity to cooperate with sign-in/sign-out forms (despite her repeatedly disproving that "incapacity" whenever she chose to use here magnifying glass, such as during trial), -- in light of the totality of the admissible testimony and documentary exhibits at trial, -- I determine that there was no credible evidence suggesting that any "reasonable accommodation" was withheld from Respondent by DISD or its administrators (see, accord, Tr. IV @ 634-637, 831-835, 849-852, 870, 924; Respondent's Exhibit #52).  


Furthermore, I specifically find that Pershing Elementary's procedural requirements -- such as the usage of administrative documentation forms and sign-in/sign-out sheets -- did not need or justify any additional adjustments (i.e., any accommodations other than those provided to Respondent) in order to fulfill the Americans with Disabilities Act's mandate for "reasonable accommodations".  Rather, I find that DISD walked "the extra mile", repeatedly, to accommodate Respondent's ongoing requests for extra help and consideration as a legally blind employee (Tr. IV @ 634-637).


Moreover, virtually all of Respondent's on-the-job emotional stresses were self-caused, so even Respondent's emotional distress disability / "acute distress" limitations (e.g., as diagnosed by Dr. Grace Chew) did not constitute a health-related condition for which DISD failed in any way to provide a "reasonable accommodation" for respondent.   For example, one reasonable accommodation for such emotional stresses was offered by DISD (via Principal Archer) to respondent, namely, a professional improvement plan (a/k/a an intervention-triggered "growth plan"), -- yet this DISD-offered reasonable accommodation was vigorously refused by respondent (Tr. I @ 73-78; Tr. IV @ 685-689, 839; contra, see Tr. V @ 1164-1165).  


Moreover, DISD provided Respondent with a set of procedures (e.g., discipline referral form, student removal-from-class form, student removal-from-class committee decision-making process, etc.) that, if used promptly and properly by Respondent, would have alleviated almost all of the emotional distress problems that Respondent experienced at work, -- except unavoidable stresses that necessarily accompany the teaching of young school-children.  However, the respondent negligently (or maybe willingly) omitted using those DISD-provided solutions for mitigating such workplace stresses.

IV.   CONCLUSIONS  OF  LAW
(1)
Respondent has been employed by DISD pursuant to a "probationary contract" as such is defined in Subchapter C of Chapter 21 of the TEXAS  EDUCATION  CODE (see the last page of DISD Exhibit # 26).

(2)
The above-indicated Due Process-based proceeding arose pursuant to Subchapter F of Chapter 21 of the TEXAS  EDUCATION  CODE, due to respondent's request therefor unto the TEA (received by the TEA on April 9, 2002), for a Subchapter F hearing;  -- said request by respondent was submitted to the TEA in response a notice-letter from DISD which conveyed to respondent DISD's proposal to non-renew her employment (see DISD Exhibits #25 and #26), pursuant to Section 21.206 of the TEXAS  EDUCATION  CODE.  

(3)
The TEA timely appointed me on April 15, 2002 per Subchapter F of the TEXAS  EDUCATION  CODE; -- accordingly, I have proper subject-matter jurisdiction to issue these findings of fact, conclusions of law, and my recomendation based thereupon (see TEXAS  EDUCATION  CODE's Sections 21.254, 21.255, 21.256, &  21.257). 

(4)
The initial timeframe for this proceeding, defined by Section 21.257(a) of the TEXAS  EDUCATION  CODE, provided a deadline for these proceedings by May 20, 2002; -- however, pursuant to Section 21.257(c), as applied to the agreements shown by Hearing Examiner Exhibits #2 and # 5, the modified deadline for my issuance of this case's findings of fact, conclusions of law, and optional recommendation is "not later than Monday, July 20, 2002" -- accordingly, these fact-findings, conclusions of law, and recommendation are being issued timely. 

(5)
DISD elected to waive the charge of [alleged] excessive absenteeism.


(6)
There exists a first pre-established reason -- related to performance deficiencies (identified in administrative evaluations, supplemental memoranda, appraisals, and the like), -- for non-renewing Respondent's teaching contract at DISD, namely, respondent has violated DFBB Local #1.

(7)
There exists a second pre-established reason -- related to dereliction of employment duties and responsibilities, -- for non-renewing Respondent's teaching contract at DISD, namely, respondent has violated DFBB Local #2 .

(8)
There exists a third pre-established reason -- related to job performance inefficiencies (e.g., inefficiencies when using student discipline referral documentation), -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has violated DFBB Local #3.

(9)
Respondent should not to be blamed for violating DFBB Local #4.

(10)
There exists a fourth pre-established reason -- related to respondent's repeated acts of insubordination and/or non-compliance with official directives, DISD Board policies and/or DISD administrative regulations, -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has thereby seriously violated both DFBB Local #5 and DFBB Local #6.

(11)
There exists a fifth pre-established reason -- related to job abandonment-related neglect of employment duties (on February 13, 2002),  -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has violated DFBB Local #7.

(12)
There exists a sixth pre-established reason -- related to failures to perform on the job in accordance with DISD standards of professionalism, -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has violated DFBB Local #13.

(13)
There exists a seventh pre-established reason -- related to failures to comply with reasonable requirements regarding professional growth and improvement, -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has violated DFBB Local #14.

(14)
Respondent has not violated DFBB Local #17.

(15)
There exists an eighth pre-established reason -- related to failures to maintain an effective working relationship, or maintain good rapport, with parents or DISD colleagues (which includes but is not limited to respondent's principal and assistant principal), -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has emphatically violated DFBB Local #19.

(16)
There exists a ninth pre-established reason -- related to lack of student progress (especially since student progress is a large part of what respondent is paid for), -- for non-renewing Respondent's teaching contract at DISD, namely,  respondent has violated DFBB Local #20.

(17)
DISD's administrators, including those at Pershing Elementary School, have more than reasonably accommodated respondent's visual impairment disability. 

(19)
DISD's administrators, including those at Pershing Elementary School, have more than reasonably accommodated respondent's acute distress disability.

(20)
The actions taken by DISD administrators, including those at Pershing Elementary School, have  not been , have  not been taken in "retaliation" against any grievance filed by respondent. 

(21)
The actions taken by DISD administrators, including those at Pershing Elementary School, have  not been taken in "retaliation" against any disability-related complaint filed by respondent. 

(22)
Respondent is not legally entitled to define the original or the reorganized make-up of the mathematics classes of students whom she was assigned (or re-assigned) to teach, by virtue of Pershing Elementary's campus administration assignments, -- whether such classes of students be "math-challenged", "Math Club material", medium-skilled, or some mix thereof. 

(23)
Respondent has been provided with at least minimal Due Process in this Subchapter F proceeding, as such is defined by applicable constitutional, statutory, and regulatory standards.

(24)
DISD has more than satisfied its burden of proof for justifying a non-renewal of respondent's probationary contract, as such is defined by the rule in Kinnard, supra. 

V.   RECOMMENDATION
(1)
The above findings of fact and conclusions of law should be adopted.

(2)
DISD's proposed non-renewal of Respondent's teaching contract should be GRANTED.

ISSUED this 16th day of July, A.D. 2002.








___________________________________








James J. Scofield Johnson,  C.I.H.E.
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